


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5090

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
COUl.tof Appeals Building in the City of Richmond on Thurs-
day the 8th day of Octohe'r, 1959.

R. I. BROOKS, ET AL.,

against

Appellants,

ROANOKE COUNTY SANITATION AUTHORITY,
Appellee.

From the Circuit Court of Roanoke County

Upon the pettiion of R. I. Brooks and Brooks and Patton"
IncoTporated, ap. appeal is awarded them fro~ a decre'e en-
tered by the Circllit Court of Roanoke County on the 24th day'
of April, 1959, in a certain chancery cause'then therein de-
pending wherein Roanoke County Sanitation Authority was
plaintiff and the petitioners were defendants; upon the' pe-
titioners, or some one for them, entering into bond with.
sufficient security before the Clerk of the said circuit court
in the penalty of five hund'red dollars, with condition as the.
law directs.



Filed in the Clerk's Officethe 22 day of J annary, 1959.

Teste:

ROY K. BROWN, Clerk
By GRACE E. FERGUSON, D. C.

BILL IN CHANCERY.

Ta: The Honorable F. L. Hoback, Judge .of"the said Court:

Your Complainant respectfully represents:

.1. That it is a public body politic and corporate, an instru-
mentality exercising public and essential governmental func-
tions to provide fo'rthe public health and welfare, and created
.as a public corporation under and by virtue of the provisions
of Chapter22.1 .of the Code of Virginia of 1950, known as the
"Virginia Water and Sewer Authorities Act." The govern-
ing body of the political subdivision which created this Au-
thority is the Board of Supervisal's of Roanoke County, Vir-
ginia. All things necessary to be done in and about the
creation of this Authority were duly done, as appears from
the minute books of the said Board of Supervisors of' Roa-
noke County, Virginia, which are duly lodged in the Clerk's

Officeof the Circuit Court of Roanoke County, Vir-
page 3 ~ g"inia,and from the records .of the officeof the Clerk

of the State Corporation Commission of Virginia.
'Whereupon, a charter was issued by the State Corporation
Commission of Virginia, pursuant to the provisions of Title
15-764.8.of the said Code of Virginia, on the 6th day of May,
1955.
2. Among the purposes far which the Authority was created

was :to acquire, awn and maintain a sr::.nitary sewer system,
.or systems, in certain areas .of Roanoke Caunty, including an
area knawn as "Praject 6-Peters Creek," and as an incident
toOthe said praject. the Authority was empawered, among
other things, "to enter into contracts with the Federal
Government, the Commanwealth of Virginta, or any agency
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or instrumentality thereof, or with any unit, private corpo-
ration, co-partnership, association, or individual providing
for or relating to the furnishing of service and facilities of
any * "" • sewer system, sewage disposal system," etc., to
carry out the purposes for which the Authority was created
(Section 15-764.12(j), Code of Virginia of 1950.)
3. In the latter part of the year, 1955, the defendant, R. I.

Brooks, representing himself as the principal owner and
officer of the defendant, Brooks & Patton, Inc., did approach
the complainant, requesting that sewer service be made avail-
able to the defendant corporation for certain lands then
ovvnedby said corporation and lying within the area known
as "Project 6-Peters Creek," to the end and purpose that
said corporat~on might develop its lands for profit, and there-
by enable it to sell said lands to"diverse and sundry persons,
firms and corporations for business and residential purposes,
and that said corporation might be in a position to assure
prospective purchasers that sanitary sewer service for said
lands was available.
The said defendant, R. 1. Brooks, was advised by duly

authorized representatives of the Authority, that
page 4 r the Authority was without any funds to construct

, sewer lines for it, but was further advised that if
the o"\vner,or owners, of the land desired to construct a sewer
interceptor line and collector lines at its sole expense, pur-
suant to the adopted policy of the Authority in such cases
made and provided, 'that the said Authorit~Twould permit a
connection so that sewage orig;inating-on the lands then owned
bv the said defendant, Brooks & Patton, Inc., might flow into
the interl'eptor line of the Citv of Roanoke and be trans-
Dorted through said Roanoke Citv interceptor line to the
Roanoke City sewag-e treatment plant for disPos<Jl,pursuant
to a contrart then and now existing- between the City of Roa-
noke and the County of Roanoke for such pm'Doses, the in-
terest of the Countv of Roanoke having- been, by resolution
of record, duly assigned to the complainant in this cause.
Refeorence is here had to the minute books of the Board of
Supervisors of Roanoke County, wherein said contract, as
flmended from time to time, is duly set out in full and wherein
and whereby the interest of the Board of Supervisors' 0"£
Roanoke County has been assigned and transferred to the
complainant herein.
4. On or about January 5. 1956, the said R. I. Brooks, on

behalf of Brooks & Patton, Inc., was pressing the Authority
for a definite commitment with reference to its desire to de-
velop its property. ,iVhereupon, at a meeting--ofthe members
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of the Autharity on January 5, 1956, the following was lll-
serted in the minutes .of the Authority:

"The R. I. Brooks contract was discussed and it was ruled
that the' standard reimbursement palicy. for repaying de-
velapers up to their initial capital .outlay far the interceptor
line alane wauld be followed. Any cannectian charge for con-
necti.ons made ta the interceptor or collectian system as ori-
ginally constructed and shown on the map .of this sewer ta be
recorded in the Roanoke County Sanitation Authority Plat
Baok wauld be reimbursed to the developer as stated in the
standard .operating pracedure of record in the minutes of
September 29, 1955 and October 24, 1955.". .
page 5 ~ On the same day, t.o-WIt: January 5, 1956, Mr.

,James A. Beavers, then Secretary and Manager
of the complainant, did communicate by letter with the said
Brooks & Patton, Inc. the action of the Authority, and did
enclose a copy .of the then exising operating praceedure con-
cerning the construction of sewer lines by land devel.opers,
which the Authority had adopted and caused to be spread
in its minutes as of September 29, 1955 and October 24, 1955.
A true copy .of the letter of James A. Beavers, then Secretary
and Manager of the Auth.ority, under date of January 5, 1956,
and a true capy of the minutes showing operating-pr.ocedures
which were furnished the said R. I. Brooks, are filed herewith
and made a part hel'eof, and designated as Exhibits 1 and 2,
respectively.
Whereup.on, the said Brooks & Pattan, Inc., and/or its

successar in title, R. 1. Braoks, did praceed to cause ta be
constructed, pursuant ta plans and specifications previously
delivered to the Authority and approved by its Secretary and
Manager, a sewer interceptor line running generallv from a
paint where Peters Creek intersects with Raute #117 along
and through said State Route #117 where it intersects State
Route #460, and thence up the northerly line of State Route
#460 to a point where an unopened and undedicated street,
designated as Pilot Street, intersects with State Raute .:fi:460,
and then up Pilat Street, whicll the camplainant is advised
was then oW'Iledb~ythe defendant, Braoks & Patton, Inc., ta a
paint in said Pilot Street appr.oximately 80 feetsauth .of the
subdivisi.on line as shawn .on the Mante Vista Map, of rerord
in Plat Boak 1, pag-e373 .of the recards .of the Clerk's Office
of yaur Hanor's Caurt.
5. Subsequent ta the installation .of said sewer interceptor

line, the camplainant herein did call upan the defendant, R. I.
Braaks, to cause his carparatian ta execute a muniment of title
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wherein and whereby complete title and ownership to the said
interceptor line would be vested in the Auth'Ority,

page 6 ~ pursuant to the provisions set out in the aforesaid
operating pracedure and the aforesaid letter of

January 5, 1956, and thereby vesting in the Authority com-
'plete ownership 'Of said line, and complete control 'Ofthe use
thereof and all connections thereto. But notwithstanding the
repeated demands and requests of representatives of the
complainant made to the said R. 1. Brooks, in his awn right,
and representing the defendant, Broaks & Patton, Inc., the
said two defendants have repeatedly refused so toO do, and
have sold off certain portions of their said land to persons,
firms and eorparations and permitted said persans to whom
they saId the said lands to connect to the aforesaid interceptar
line, and to discharge domestic sewage into said interceptar
line, which had to be received by the Autharity, and dispased
of by the Autharity by transpartation to the Roanoke City
treatment plant and there treated pursuant to the aforesaid
cantract. And the said defendants herein have undertaken
to make and collect cami.ection fees fram said persans, firms
and cOTparatians ta wham they have saId their parcels 'Of land,
and have collected the same for their own use and benefit.
6. YoOurcomplainant would further shaw unto the Caurt

that some time has goOneby sinee the matters and things
above alleged toak place. Yaur camplainant has had numeraus
conferences with attarneys far the defendants herein, in which,
from time ta time, it appeared that the difficulties herein com-
plained 'Of might be resalved withaut litigation. Hawever,
the camplainant is advised that there are matters 'Of public
health which are now invalved, and it becomes necessary that
this camplainant eause the difficulties herein complained of ta
be resalved, and that the ownership of said interceptar line
and any collectoOrlines transporting sewage thereta, and the
rights, duties and respansibility 'Of the complainant conceTn-
ing the collectian and dispasitian 'Of charges far connectian

ta said interceptar line, be ascertained and adjudi-
page 7 ~ cated.

7. The complainant alleges that it has exclusive
a.uthorit~Tand jurisdictian as toOthe 'Ownership,'Operatian and
cantral 'Of sewer lines and sewer service in the area in which
the afoTesaid interceptar line has been installed. Further-
more, the camplainant alleges that the majar portion 'Ofthe
said interceptor line is in the public highways and that neither
'Of said defendants has any right 'Or authority ta awn, operate,
maintain 'Orrepair a sewer line in any raad 'Orhighway in the
Cornmanwealth 'OfVirginia.
8. Yaur complainant. is not advised as ta whether Braaks
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& Patton, Inc. still exists as a corporation, whether any stock
was ever actually issued and whether or nQt the defendant,
R. I. Brooks is, at the present time, the owner of all of the
stock of the corporation, .or a.ll of the assets of the corpora-
tion. For this reaSQn,both have been named as defendants,
and it is requested that the Court ascertain the true beneficial
ownership thereof. .
Whereupon, being without remedy in the premises, save in

a Court of equity where such matters are properly cognizable,
YQurcomplainant prays that the said R. 1. Brooks and Brooks
& Patton, Inc., be made parties defendant to this cause, and
be required to answer the same, but answer under oath is
hereby sp'ecifically waived; that the ownership of the ~fore-
said interceptor line and any collector lines transporting
sewage thereto, either now existing or hereafter installed,
and the ,rights, duties and responsibilities of the complaiimnt
concerning the operation and maintenance of said lines and
the collection and disposal of charges for connections to said
interceptor line be ascertained and adjudicated; that, if need
be, a Special CommissiQner of the Court be designated and
appointed to convey said lines to the complainant; and that
the complainant have such other further and general relief
in the premises as the nature of its case may require and to
equity may seem meet.

ROANOKE COUNTY SANITATION
AUTHORITY
By Counsel.

FURMAN "WHITESCARVER, p. q.

page 46 ~

•

•

•

•

•

•

•

•

•

•

Filed in the Clerk's OfficeCircuit Court of Roanoke County
Mar. 16, 1959.

Teste:

ROY K. BRO'WN',Clerk
By GRACE E. FERGUSON,

Dep. Clerk.
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JOINT AND SEPARATE ANSWERS OF DEFENDANTS.

The joint and separate answers of R. I. Brooks and Brooks
and Patton, Incorporated to a Bill of Complaint filed against
. said R. I. Brooks and Brooks and Patton, IncoOrporated, in
the Circuit Court for the County of Roanoke, by Roanoke
County Sanitation Authority (hereinafter called Authority).
These defendants (reserving to himself and itself, respect-

ively, the proof of all just exceptions which may be had or
taken to said Bill by reason of its many errors and imper-
fections, both of form and substance) for answer ta said Bill,'
or toOso much thereof as these defendants are advised it is
material that said defendants shauld answer, answering say:

(1) That insofar as the defendants are advised, the allega-
tions of paragraph (1) of the Bill are substantially true.

(2) That the clear, unambiguous language of the charter,
which sets forth the purposes .of the Authority regarding the
area known as "Praject 6-Peters Creek" does not canform
ta the allegations regarding this matter in paragraph (2)
.of the Bill, but rather the purposes of the Autharity aE' re-

lated to "Project 6- Peters Creek" as set forth in
page 47 r the charter are" «. '. * to construct, maintain and

operate a sewer system, or systems, ta supply sani-
tary sewage service to an area known as the Peters (;reek
area * * * ", not" to aC7'Ui1"e, own and maintain" as alle!:?:ed
in' the Bill, Furthermore, your defendants deny that the
Authority had unlimited right to contract, as cleaTlv implied
in the Bill, with variaus entities, .or individuals "* * * pra-
viding for or relating to the furnishinlr of service and facilities
of any * * * sewer system, sewage dispasal systems * * * ",
etc. as alleged in the Bill, but rather the Authoritv's power ta
cantract, is limited bv the charter .of the Authority, as well
as the Virginia Cade 1fl-764.4and 15-764.5. amanr: others,
when such cantract wauld cantravene the clear pUl'pasps of
such sectians of the Virginia Cade * * *, therefore, the alle~m-
tians .of naragraph (2) of the Bill are denied, and strict
proof is demanded thereaf.
(3) Yaur defendants admit that the allegatians in para-

graph (3) of the Bill 'are substantially true as they relate
to the assi.gnment by the Roanoke Caunty Board .of Super-
visors to the Authority .of the former's interest in a can-
tract lwtween said Board of Supervisors and the City .ofRoa-
noke relating ta the use .of the Roanake City Sewage Dis-
pasal System by certain caunty residents, otherwise, the al-
legatians in paragraph (3) are denied and strict proaf there-
.of is demanded; in further denial of the allegations in para-
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graph (3) .of the Bill, the defendants aver that thoOughtand
planning had been given by the defendants toO000nstruct a
sewer line in the area in questian many manths before the
Autharity ever came inta being, and as a matter af fact, were
abligated .by cantract toO pravide sewer service toO a third.

party priar toO the creating af the Autharity.
page 48 r (4) That as toO the allegatians in paragraph (4)

af the Bill, yaur defendants admit canstructing a
sewer line in the general tapagraphical lacatian, and admit
receiving the letter dated Januar~T 5, 1956, signed by Mr.
James A. Beavers, as alleged in said paragraph, but ather-
wise, the allegatians af paragraph (4) are denied and strict
praaf thereaf is demanded ...
(5) That as toO the allegatians af paragraph (5) af the Bill,

yaur defendants admit that the Autharity, subsequent toOthe
installatian af the sewer line in questian, did demand that
the defendants canfer title in said line toO said Autharity,
which demand has always been refused by the defendants;
yaur defendants further admit that they have made and
callected cannectian fees, which was their right toO da, fram
variaus individuals wha connected onta the sewer line awned
by said defendants; atherwise, the allegatians in paragraph
(5) af the Bill are denied and strict praaf thereaf is de-
manded.
(6) That the allegatians af paragraphs (6) and (7) af the

Bill are denied and strict praaf thereaf is demanded.
(7) That the defendants, further answering, say that

Braaks and Pattan, Incarparated is a legally canstituted
carparatian, incOTparated under the laws af Virginia and
daing business in said state; that stack was issued with the
awnership af said stack naw being divided equally between
R. 1. Braaks and his wife, Faye L. Braaks.
(8) That far further answer toOthe Bill. in Chancery filed

by the camplainant, these defendants aver that the fallawing
canstitute the pertinent and revelant facts and circumstances
pertaining thereta:

(a) That the defendants, priar toO the creatian
page 49 r af the Autharity, cantemplated canstructing the

sewer line in questian, and in fact, had plats made
and plans prepared far same.
(b) That the defendants were ablig-ated by cantract with

Essa Standard Oil Campany af New Jersy, priar toO the crea-
tian af the Autharity, toO pravide sewer service far a business
toO be aperated by said Standard Oil Campany af New Jersey
upan land purchased fram said defendants in the Peters
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Creek area and eventually served by the se\ver line in ques-
tian herein. .
(c) That the defendants' plans far the canstructian af said

sewer line were submitted to' and appraved by the Engineering
Departments of Raanake Caunty and Raanake City, in ac-
cardance with the Ia-wtheretO' appertaining, but were never
submitted to' nar appraved by said Autharity, nar did said
AutllO'rity have any legal cause 0'1' right to' inspect 0'1' ap-
prave such plans.
(d) That permits were issued by t.he State I-Ii~hway De-

partment and the City af Raanake far the canstructian af
said sewer line in questian and far its cannectian to' that par-
tian af the Raanake City sewer line in the Peters Creek area;
and that s}lchpermits were issued prior to' the letter referred
to' in said Bill, dated January 5, 1956, fram Mr. James A.
Beavers to' Braaks and Pattan, Incorparated.
(e) That the defendants did not canstruct the sewer line in

questian pursuant to', nar in Teliance upan, the letter re-
ferred to' within said Bill, dated ,January 5, 1956, fram Mr.
,James A. Beavers to' Braaks and Pattan, Incarparated, as
alleged in the Bill, but rather, nat only were the plans ap-
praved by the Engineering DepaTtment af bath Raanake City
and Raanake Caunty, as required, and permits issued, as
afaresaid, priar to' the January 5th date, 1956, but in addi-

tian, the cantract was let to' Wall, Bayd and Wall,
page 50 ~ Cambria, Virg-inia, far canstructian af said sewer

line prioT to' the January 5th date, 1956.
(f) That the defendants never entered intO' cantract with

the Autharity to' convey the sewer line in questian and that
the first they knew af any such demand was upon the receipt
of the aforesaid letter fram Mr. James A. Beavers dated
January 5, 1956.
(g) That if the Autharity is relying an any cantract, either

express 0'1' implied, nO' such facts are alleged in the Bill as
will justify specific perfarmance af a contract; and the de-
fendants further deny tIle existence af any contract between
the parties heretO', either express 0'1' implied; and the de-
fendants denv the right af the Authority to' exercise juris-
dictian aver the land area in question, and to' exercise juris-
dictian in such manner as to' take the praperty of the defend-
ants in the absence of cantract, inasmuch as such taking af
private praperty in such manner wauld be a vialatian af due
pracess af law as set forth in the Faurteenth Amendment of
the Canstitutian af the United States, and as g-uaranteed
by Sectians 6, 11, 58 and 159 of the Canstitutian of Virginia.
(h) That yaur defendants deny the right af the Autharity
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to' exercise any jurisdictian whatsaever aver the Peters Creek
area as defined in its charter, inasmuch as such charter pra-
visian, as interpreted by the Autharity, is in vialatian af the
clear and abviaus purposes af the Virginia Water and Sewer
Autharities Act as s~t farth in the Cade af Virginia 'Of1950',
and in vialatian af Sectian 159 af the Canstitutian af Virginia.
(i) That 'while there may 0'1' may nat be a health prablem

in the Peters Creek area, the defendants deny that the ac-
quisitian 'Of the sewer line in questian by the Au-

page 51 r tharity wauld alleviate this prablem inasmuch as
the Authority has rendered itself impatent to' can-

struct, at any cast to' the Autharity, any sewer lines in the
Peters Creek area 0'1' to' extend the Braaks and Pattan sewer
line, at any cast to' the Autharity, shauld the said Braaks and
Pattan line be acquired by the Autharity; by its charter pra-
visians and by the terms af a cantract which exists between
the Autharity and the halders af bands which were issued by
the Authority to' finance a sewer system canstructed by the
Autharity in its "Praject 1-Narth 11" as said project was
described in Sectian A af the Autharity's charter, the Au-
. thOTity has precluded itself fram incurring any expenses to'
alleviate the health problem alluded to' in paragraph (6) 'Ofthe
Bill af Camplaint.
(j) The defendants further answer by saying that a size-

able partian af the Braaks and Pattan sewer line is lacated
an private praperty awned by said Braaks and Patton, In-
carparated, and to' acquire the sewer line in questian, with aut
cantract 0'1' memarandum signed by the defendants, wauld be
in vialatian af the statute af frauds inasmuch as to' acquire
said line wauld abviausly, simultaneausly, invalve the ac-
quisitian of an easement aver praperty awned by said Braaks
and Pattan, Incarparated, whieh easement, af caurse, is an
interest in real estate as defined by the statute af frauds.
(k) Yaur defendants further answer by saying that they

have perfect right and autharity to' awn, aperate, maintain
and repair a sewer line in any public raad 0'1' highway in the
Cammanwealth af Virginia, and that there is nO'law, either
state statute 'Or lacal ardinance, which prahibits same, and

even if the defendants shauld be a trespasser as to'
page 52 r such highway, the Autharity is nat the praper

party to' camplain.
And having- fully answered, the defendants herpin prav

to' be hence dismissed with reasanable casts in their helutlf
expended; and that they may have such ather and further
relief as to' equity may seem meet and praper, and R. I.
Braaks, nat being a praper party to' this praceeding, the de-
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William E. Fitzgerald.

fenda.nt, R I. Brooks, asks that he be dismissed as a..party to
this proceeding.

R I. BROOKS
BROOKS AND PATTON,
INCORPORATED

By LEWIS S. MINTER
Counsel for the defendants .

•
Dep.
page 53 r

• • • . .
Filed under seal in the Clerk's OfficeCircuit Court of Roa-

noke County Va., Apr. 11, 1959.

Teste:
ROY K. BROWN, Clerk
By FLORENCE HICKS, Dep. Clerk.

DEPOSITIONS.

DEPOSITION of 'William E. Fitzgerald, taken pursuant
to agreement of counsel, before Dorothy L. Ratcliffe, a Notary
Public in and for the City of Roanoke, State of Virginia, the
26th day of March, 1959 a.t 3 :30 P. M. at the offices of Wood-
rum and Gregory, 726 Shenandoah Building, Roanoke, Vir-
ginia, said deposition to be read as evidence on behalf of the
defendants in the above styled ,cause.

Appearances: Mr. 'William E. Fitzgerald-Witness.
Mr. Fl.lrman "V'hitescarver-Counsel for the Complainant. .
Mr. Lewis S. Minter~Counsel for the Defendant.

Dep.
page 54 r "V'ILLIAM E. FITZGERALD,

a witness of lawful age, being first duly sworn, de-
poses and says as follows, to-wit:

Questions by Mr. Minter:
Q. Would you give us your full name, please?
A. William Eugene Fitzgerald.
Q. "V'hat is your position or occupation, Mr. Fitzgerald?
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William E. Fitzgerald.

A. Engineer for the State Highway Department.
Q. Do you serve in any particula'r capacity with the State

Highway Department f
A. I am Resident Engineer of the Salem District which

oonsists of the counties of Roanoke, Craig and Botetourt.
I'm in charge of maintenance and construction in those three
counties.
Q. Mr. Fitzgerald, were yau connected with the Highway

Department in Salem in your present capacity during the
month of December and the month of January, 1955 and 1956,
respectively f
A. Not in the present capacity. I was Assistant Resident

Engineer at that time. .
Q. Mr. Fitzgerald, as briefly, but as completely as you can,

would you state the policy of the Highway Department con-
cerning the issuance of permits for the installation of sewer
lines in public state highways f
A. The policy 'Ofthe Highway Department is that we tole-

rate sewer lines, water lines, etc. below the surface
Dep. of the road and we issue permits for the conve-
page 55 r nience of the owners of such lines. .

Q. Da I understand that these permits are issued
to the owners of the line f
A. Yes, sir.
Q. Mr. Fitzgerald, w~s this your policy back oJ).or about

January 4, 1956f
A. That's correct.
Q. Mr. Fitzgerald, so' far as the Highway Department is

concerned, when these sewer lines a;e installed in public high-
ways does the State Highway Department exercise any con-
trol or maintenance over them f
A. We exercise control to the extent that if the utility line,

whatever it may be, would endanRer the road we would re-
quire that it be removed 'Orthe condition improved.
Q. Mr. Fitzgerald, do you know on or about January 4 of

1956, did your 'Officein Salem have any agreements with the
Roanoke County Sanitation Authority pertaining to the in-
stallation of sewer lines in the Peters Creek area, more speci-
fically in U. S. Route 460 and the extremely southern end of
117 in the Peters Creek area ~
A. Not to my knowledge.
Q. Mr. Fitzgerald, do you have before you a verifax copy of

a permit to install a sewer line f
Dep. A. Yes, I do.
page 56 r Q. Would you identify the permit and tell us

what that permit is for and what it provides for?
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William E. Fitzgerald.

A. This is a capy af a permit that I prepared araund the
first af January, 1956. The permit was afficially issued an
January 4, 1956 and an January 5, 1956, I handed a capy
to. Mr. Bayd.
Q. Who. applied far that permit ~
A. A Mr. Baydwha was a member af a cantracting firm

knawn as Wall, Bayd and ~T all, Cambria, Virginia.
Q. On whase behalf was he applying ~
A. The permit was issued an behalf af Mr. R. I. Braak!>

who.I was tald was the awner.
Q. Were there any charges attending the issuance af that

permit?
A. Yes, there was a $18.00fee far the cast af the permit and

we secured in addition, $1,000.00 band far the satisfactary
perfarmance af the wark.
Q. Of yaur awn knawledge, do. yau knaw who. paid far the

band and who.paid far the issuance af the permit ~
A. I dan't remember exactly, but I have an idea it was the

cantractar. I cauld find aut by checking back to. aur Rich-
mand affice.
Q. 'Will yau identify the permit further, Mr. Fitzgerald, by

stating the type and lacatian af installatian ~
Dep. A. As I said, it was a.permit prepared by me to.
page 57 r install a 18 inch sanitary sewer line which wauld

run alang Route 117 and Raute 460 in Roanake
Caunty.
Q. Haw many feet was the line to. be ~
A. 1400 feet.
Q. We wauld like to. enter this permit as Exhibit A.
Q. To. yaur knawledg-e, Mr.' Fitzgerald, did the Raanake

Caunty Sanitatian Autharity play any part in the .request
far this permit 0.1' in the issuance af this permit ~
A. No., sir.
Q. Did the Highway Department inspect the line ance it

was installed ~
A. Yes, we inspected it several times during' the canstruc-

tian and then, o.f caurse, made a final inspectian. The date
af this final inspectian was April 19, 1956.
Q. What was tIle nature af this inspectian ~ What were yal]

inspecting- fo.rT
A. I did nat make the final inspectio.n. Prio.r to. the time

this inspectio.n was made, I was transferred fro.m this area.
I went back to. Salem as Resident Engineer January 1 o.f this
year. The final inspectio.n was made by Mr. O. T. Igle who.
was then R.esidentEngineer.
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Q. Do y'Ouknow of your own knowledge that Mr. Igle made
the inspection ~

Dep. A. Yes.
page 58 r Q. What was the nature of the inspection ~

A. Merely to see that the work was oarried on in
such a manner that the road was properly restored.
Q. In this inspection, did you have access to the plans from

which the sewer line was constructed ~
A. I assume we did. I do not recall that we had plans.
Q. As a matter of practice, do you all require plans to be

filed ,vith you ~
A. Yes, we do that. At that time, however, we issued some

permits without plans for sewer lines and whether or not Mr.
Boyd had plans I do not remember, but I do assume he had
some kind of plans.
Q. In other words, your testim'Ony is that you don't re-

member whether Mr. Boyd's sewer plans were ever given to
vou or not'!
" A. This is an assumption, but if he had plans prepared we
would have asked for several plans to be attached to the per-
mit. So I would assume he did not have adequate plans or at
least, he did not have them t'Ogive to me.

Q. Of your own knowledge, did the Roanoke County Sani-
tation Authority inspect the sewer line ~

A. Not to mv knowledge. However, that doesn't
Dep. mean they didn't.
page 59 r Q. ,!Ifas any reauest ever made to you or to the

Department by the Roanoke Count~T Sanitation
Authority to insnect the Brooks sewer line ~
A. Not to my knowledge.
Q. At that time was there any requinnent which woulrl

have made it mandatory or optional for you to make a renort
to the Roanoke County Sanitation Authority upon your final
inspection ~

A. No. t]'ere was not.
Q. Mr~ Fitzgerald, would you simply state the noli('v of

the T-IiQ'hwayDepartment concerning sewer lines actuflJlv in-
st<lJledill l'\ rip'bt-of-wav starting first with removal?
• A. As I said earlier, we tolerate utilities of all kinds as a
('onvenience privileged to owners. At suc]) time as the road
needs to be widened 'Or the road needs to change, we notifv
the owner that it is necessary to remove the sewer or what-
0ver utility might be there. .
Q. What happens then ~
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A. If a owner did not move it, we would simply push it out
of the way, after due notice, of course.
Q. Mr. Fitzgerald, so far as the State Highway Department

is concerned, if something was to happen to an individual, I
mean either a person or entity of some sort, if something

should happen to that individual who had installed
Dep. a sewer line so that they could not be any longer
page 60 r responsible for that sewer line, what would be the

position of the Highway Department?
A. As of that date, had I known that there was a sewer

Authority, I would have undoubtedly contacted the person in
charge and would have advised them of the fact that this con-
dition existed and that we were going to have to have the
sewer adjusted and advise them to that effect, and further
advise them that if they had any interest in the matter it
would be to their advantage to make the adjustment.
Q. My question was if an individual who had put in a sewer

line had died or gone out of existence, what would be the
policy of the Department?
A. The person that had originally installed it7
Q. The owner.
A. Hegardless of who installed the sewer originally, the

sewer would serve some individual or family or business
or maybe a community of all of that. The sewer that ,vas to
be disrupted would serve someone whether or not the original
owner had moved away or passed away, so then we would
attempt to find who the sewer served and contact them and
tell them we were going to have to interrupt their service and
to take any steps they could to protect their service.

Questions by Mr. ,vVhitescarver:
Q. Assume that the individual who had installed a sewer

line in a public highway and put up a bond, which I
Dep. understand it is the custom to return, or if its a'
page 61 r cash bond it is returned, the individual dies or if it

is a private corporation, it ceases to exist, and
further assume that the line serves quite a number of people,
serves the community generally, to whom would the Highway
Departmnet look in case of serious trouble with the sewer
line such as breakage of the line and consequent damage to the
highway?
A. I would, of course, contact the Sanitation Authorit.y

first. That is, I would now.
Q. If the Sanitation Authority did not ej{ist, who would you

contact?
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A. I wauld attempt to' find aut whO'was respansible for the
line?
Q. If an individual 0'1' carparatian have ceased to' exist, to'

wham wauld yau laak?
A. I wauld laak to' the peaple it served.
Q. Let's assume there were 500 cannectians. 'Wha wauld

yau laak ta?
A. Befare such a'situatian is pictured, we wauld nO' daubt

have a cansiderable praject under way.
Q. Yau are nat fallawing my questian. Assum~ the sewer

line installed by a private individual 0'1' a carparatian which
substantially ceases to' exist, serves 500 cannectians and same-
thing had to' be dane to' repair 0'1' maintain that line in the

public highway, wauldn't yau gO'to' the gavernment
Dep. invalved?
page 62 r A. Yes.

Q. Wauld yau gO'to' the Baard af Supervisal'S af
a caunty 0'1' cauncil af each city?
A. If the Sanitatian Authority did nat exist, I wauld go to"

the Caunty Engineer.
Q. In ather wards, yau wauld have to' laak to' a gavernment

0'1' g'avernment agency?
A. I wauld start there.
Q. There wauldn't be anywhere else to ga?
A. ,Vell-
Q.' I want the palicy af the Highway Department as to' a

public sewer line that serves the peaple, regardless af the
number af peaple, wauld yau nat gO' to' the gavernment in-
valved or its public agent?
A. Upan laaking intO'the matter, if I faund that nO'ane was

respansible 0'1' any individual 0'1' private awner was, then I
wauld start with the Caunty Engineer and if necessary, wauld
advise the Caunty Baard af Supervisal'S.
Q. Gaing back to' my questian ahaut the hand, is it carrect

that a check was given to' the Hi~hway Department an 0'1'

abaut the 5th day af .January, 1956, far $18.00 inspectian fee
and $1,000.00campletian band?
A. That's carrect.
Q. Did yau nat return the $1,000.00when the jab was cam-

pleted?
Dep. A. That's carrect.
page 63 ~ Q. Therefare, there is nO'way whereby the High-

way Department might be pratected far any dam-
ages that might be dane to' the Highway itself. Isn't that
carreot?
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A. Yes.
Q. What is the policy of the Highway Department now~

Has it changed since this particular installation as to the in-
stallation of lines in public highway where the area is under
the jurisdiction of Roanoke County Sanitation Authority~
A. I will have to be specific in that we will have to take Roa-

noke County alone. Now, if an individual came to me and're-
quested a permit for a sewer line, I would recommend to him
that he get in touch with the sewer Authority and recommend
that he secure ~is permit in the name of the sewer Authority
and that is not policy, but a working agreement between
the Highway Department and the Roanoke County Sanitation
Authority.
Q. At the present time, are all permits in areas under the

jurisdiction of the Authority issued in the name of the Au-
thority~
A. All permits have been, yest, sir. .
Q. And you have not issued anv permits, have you, to any-

one in Roanoke County, except this one in question here, for
installation of sewer lines in anv public highways in the name
of the individual, in this case, such as R. I. Brooks. Isn't that

correct ~ In other words. is he not the onlv one
Dep. in Roanoke County who the Highway Department
page 64 ~ has issued a permit in hiR name, who is under the

jurisdiction of tIle Authority~
A. I actually wouldn't know specificallY, hut it is the only

one to my knowledge tllat has been and certainly, the only one
recently.
Q. Aren't the recorCls of the Highwav Denarfn1Pnt av~il-

able to determine whether that fact is true or f::J1se~
A. It is available. hut we issue po~siblv 1.000 nermits a

v:ear Rnn it iR hRrn for me to rememher, hut it is nossible
th::lt we have issuedothe" permits to other individuals ..
Q. Do you know of any at all ~
A. None in Roanoke County, but in my thinking' it mig'ht be

possible. I 11andlethree counties find issue permits every day.
and with that manv permits I can't he sure.
Q. You stated. 1\£1'.Fitzg'erald, that this permit was de-

livered .ranua rv 5, 195G, and I assume the check for $1,018.00
was delivered to you that d::lY~
A. The check was in my hands that dav.
Q. Had anv construction been started prior to the issuance

of that permit ~
A. Not to my knowledge.
Q. If so, it would Imve been a violation ~
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A. A violation of the law, yes.
Q. Do you have a record as to when you made your first

inspection ~.
A. No, but we would have probably inspected that quite

often as it was on a well beaten path.
Dep. Q. I was trying to get the date construction be-
page 65 (gan. I just wondered if you could supply it~

A. No, sir, I couldn 't.
Q. Not completed until April 16, 1956?
A. That's correct.
Q. When the request was made by Mr. Boyd, he merely

told you that he .vas contracted to construct the line and em-
ployed by Mr. Brooks ~
A. That's correct.
Q. He did not go into a discussion with you as to who

owned the line or who was supposed to own the line ~
A. I asked Mr. Boyd who was having the line put in and

he replied that Mr. R I. Brooks was, and therefore, the per-
mit was issued in the name of Mr. R. 1. Brooks.
_ Q. You mentioned the fact that back at that time there was
a rather loose arrangement concerning the issuance of these
permits. ,Vould you mind elaborating on that just a little
bit~
A. I don't believe I made a statement that it was a loose

arrangement, Mr. Whitescarver.
Q. I believe that was your language, they had a loose ar-

rangement with the Highway Department ~
A. If I made tha.t statement I'm sorry I made it. I didn't

intend to say it. I will say tha.t Roanoke County
Dep. has gained considerably in the last two year. We
page 66 ~ have to pay a great deal of attention to all kinds

of permits. We did not consider it a loose ar-
rangement then but with the type we have today, somewhat
more lenient then.
Q. Did you ever see the sewer line plans made bv C. B.

Malcolm and Sons under which this line was ('onstructed ~
A. I don't recall. As I stated earlier, at the time I first

discussed the sewer line I had no plans but some could have
bec'l1filed later, I don't remember.
Q. You do not inspect the line with reference to infilitration

of the line, do you ~
A. ,\Te have no interest in the fnnclamentals of the line or

service of the line. ,Ve are merely interested in protecting'
the road and seeing that the road was restored to its good con-
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dition as it was and that the line was put in with sufficient
depth so it will not disturb th!'l road.
Q. There is no particular connection with the type of in-

spection that you make and the type of inspection which the
Authority makes which is particularly with reference to in-
filtration?
A. No, sir.'
Q. There is no point in going back and forth about the in-

spection itself?
A. Only to this extent. Weare interested only in seeing

that the trench is back filled in the proper manner and that the
road is restored as it should be.

Q. You are not interested in the service of the
Dep. line?
page 67 ~ A. No.

Q. Your irtspection is, therefore, for an entirely
different purpose than the inspections made by the Sanitation
Authoritv?
A. I d~ make inspections accompanied by a representative

of the Sanitation Authority in instances where they are in-
volved along-with any other owner or responsible party inso-
far as checking the condition of the line insofar as the road is
concerned.
Q. But you are only interested in the road?
A. Yes, we are only interested in the road.
Q. Back when this permit was issued you testified that hond

was put up, in this particular instance a check, and then the
money was g-ivenback when the line was completed. Do you
have any different policy from that now? Do you require a
bond now?
A. Our polic~vhas not changed. Any sewer line or any in-

stallation of a major line, that is other than a crossing or a
short stub, we require either a cash bond or a continuing bond.
Q. By a major installation, would you classify this 1400 ft.

line as a major one?
A. Today on.this road, yes.
Q. With that much traffic?

A. Yes.
Dep. Q. Is that bond with corporate surety? If you
page 68 ~ don't put up money what do they put up?

A. It iR a bonding- compauv bond. The (luestion
of Jl0W much would be dependent on the conditions. I would
sav in this (',asethat $1.000.00would be adeauate today.
Q. That is a perpetual bond which stands forever? .
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A. N.o,sir, for one year. Most of the bonds we require are
for one year.

Questions by Mr. Minter:
Q. Mr. Fitzgerald, Mr. Whitescarver questioned you about

a large installation where some 500 people' would be served
and in the event the owner of that great sewer line would
cease to exist, in that event, if you had to move the line or
some various difficulties arose concerning the line, it broke
or it wasn't functioning properly, that under those circum-
stances you would probably contact some government agency.
"Vhere you have a very small sewer line serving about 15
people, would you not endeavor toOcontact the individuals
served by that sewer line if it had to be moved or some diffi-
culty arose 1
A. In the first place, we are talking about a condition that,

in my experience, has never come up. 'We are talking about
a particular installation, so let's talk about this installation.
At sometime after this permit was issued and the line in-
stalled, had there been some difficulty with the line, I 'would

have contacted Mr. Brooks and advised him that
Dep. the coOnditionneeded coOrreeting. If he would not
page 69 r have done it I would have contacted the Roanoke

County Engineer who would have been the next
man to look to. Today I would do the same thing. Had I
issued a permit to Mr. Brooks toOday,I would contact the
Sanitation Authority assuming they would have an interest
in the matter.
Q. In any event, you would not contact anybody unless the

trouble affected the highway 1
A. I would not, no, sir.
Q. This eheck that was given for $1,018.00,was that check

given by either Mr. Boyd or Mr. Brooks at the time the ap-
plication was made ~
A. The check was given to me by Mr. Boyd for $1,018.00at

the time the application was made.
Q. As I understand it, that application 'was made some four

or five days before the actual issuance of the permit f
A. Yes,.I imagine so. It is possible that he could have ap-

plied in the morning and I made a permit right then, hut
normally its at least a day or two.
Q. If any individual came to you and requested a permit,

would vou issue that permit to him 1
A. There again, if it was a small installation su('h as a "tub

or a crossing I would probably issue it to the individual. but
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if it was any sort of a major installation I would advise the
applicant that he should contact the Sanitation Au-

Dep. thority and make application through them since
page 70 ~ we have a working agreement with the Sanitation

, Authority to handle these permits.
Q. Do you know if there isa law that requires this W
A. No.
Q. It is simply an agreement between the Highway Depart-

ment and the Sanitation AuthorityW
A. That's correct.
Q. In this particular ease, there is no question at all that

the permit was issued to Brooks W
A. No question in my mind.
Q. Was April 19, 1956 the, date of completion of the line

or was that the date of final inspection W
A. That was the date of final inspection.
Q. Do you know whether that was the date of completion ~
A. I would think not, because we are usually told that such

work has been completed and is now ready for inspection and
we may be several days or a week before looking at it.
Q. This policy that was in effect January, 1956, was that

policy applicable over an the state W
A. Yes, there has been no chang-ein policy. The policy that

existed in 1956 exists today. The Resident Engineer has
authority in the matter to work it out to the best

Dep. interest he can for the Highway Department and
page 71 ~ the Owner.

Q. Was any representative of the Sanitation Au-
thority present during any of the inspections of the Brooks
lineW
A. No, sir.
Q. Do you authorize the Notary Public to sign your name

to this deposition W
A. Yes.

WILLIAM E. FITZGERALD

By Notary Public .

page 75 ~
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DECREE.

This cause came on this day to be heard upon the Bill of
Complaint, and its exhibits, duly filed and matured as to both
respondents; upon the demurrer filed by the respondents,
R. I. Brooks and Brooks & Patton, Incorporated, on February
25, 1959; upon the decree entered in this cause March 5, 1959,
over-ruling the said demurrer; upon the Petition of J. Carl
Poindexter to intervene herein and the decree enterd March
5, 1959denying the Petition of J. Carl Poindexter to intervene
herein; upon the joint and separate Answer of the respond-
ents, R. I. Brooks and Brooks & Patton, Incorporated; upon
the depositions of ",VilliamE. Fitzgerald, taken pursuant to
agreement of counsel on March 26, 1959, and :filed in t.his
cause on April 11, 1959; upon evidence of witnesses for hoth
the complainant and the respondents, duly heard on April 20,
1959 ore tenl1,S before this Court and exhibits filed with said
evidence; upon various motions made by the respondents

herein; and was argued by counsel.
page 76 r Upon consideration whereof, and for reasons as-

signed by the Court during the hearing of April
20, 1959, and at the coriclusion thereof, and set forth in the
record of the proceedings had herein, it is hereby AD-
JUDGED, ORDERED and DECREED as follows, to-wit:

1. The motion of the respondents R. I. Brooks and Brooks
& Patton, Incorporated, to strike complainant's evidence and
dismiss the cause is hereby over-ruled.
2. The motion of R. 1. Brooks and Brooks & Patton, Incor-

porated to drop R 1. Brooks as an individual respondent in
this proceeding, is heTehv over-ruled.
3. The prayer of the hill of complaint in this cause is hereby

sustained, and the ownership of the sewer line, or lines, con-
structed by the respondents, R. I. Brooks and Brooks & Pat-
ton, Incorporated, as shown on the plan, specification and
profile, as set out. on the Malcolm map prepared for the re-
spondents herein, and filed in this cause as "Respondent's
Exhibit D, pages 1 and 2," and running" from Manhole No. 1
wheTeRoute #117 intersects Peter's Creek, or the east side
thereof, to Manholes Nos. 2, 3, 4. 5, 6, 7, 8 aml 9, inclusive, [In(i
also the lines installed in Pilot Street and Edgelawn Avenue.
as shown on said map, as well as the manag-eluent thereof. is
hereby adjudged to be vested in Roanoke County Sanitation
Authority, pUTsuant to the terms and provisions of the ag'ree~
ment herein established between the complainant and the
respondents.
4. The respondent, Brooks & Patton, Incorporated, is en-
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titled to reimbursement for its proven expenditures for the
construction of said line, or lines, out of any and all

page 77 ~ inspection and connection charges which are levied
and collected where connection is made on the line

constructed by Brooks & Patton, Incorporated, but not on
any extension of said line, nor in any portion of the co1l8ctor
system, that is to say: as to connections made on the line
constructed by Brooks & Patton, Incorporated, beginning at
Manhole NO.1 at or near the point where Peter's Creek in-
tersec,ts State Route #117 and running to Manhole NO.9 in
U. S. Route #460, all inspection and connection fees received
by the Authority for a period of ten (10) years from April
2, 1956 are to be remitted to Brooks & Patton, incorporated
by the Authority, hut not exceeding- the total cost of said
line which, as proven in this case, is $6,902.96, but said amount
is to be credited with the sum of $300.00 collected fr'om Esso
Standard Oil Company by Brooks & Patton, Incorporated;
$300.00 collected for the Gulf Oil Company station; $500.00
for the Brown Derby and $2,000.00 for the 'property occupied
by the Great Atlantic & Pacific Tea Company.
5. The Roanoke County Sanitation Authority shall levy

and collect from those who desire to connect to said inter-
ceptor line its established inspection and connection chan~'e
as now in effect or as he.reafter modified and changed in ac-
cordance with the law. until tbe defrndant, Brooks & Patton.
Incorporated, has either been fully reimbursed, or until
April 2, 1966, the date the ten year period expires.
6. The complainant, Roanoke County Sanitation Authorit~T,

shall not be required to collect an~Tinspection or connection
fees for the property now occupied by the Great Atlantic &,
P8cific Tea Companv, that being a matter previously under-
taken by the respondents.

7. All motions concerning the jurisdiction of the
page 78 r Authoritv in the "Peter's Creek Area," as re-

ferred to in the pleadings, and allcQ,'ationsof 1/ltra
vi1res acts of the complainant, are hereby over-ruled.
8. That the respondents, Brooks & Patton. Incorporated

and R. I. Brooks, insofar as his interest may appear, do exe-
cute a deed to Roanolw County Sanitation Authoritv con-
veving the sewer line, or lines, involved herein. in conformity
with the terms of this decree on or before April 30, J 959:
. and should said respondents not execute such a deed within
SAidneriod of tin1P.then in that event a Special Commissionpr
shall be appointed by this Court to execute a deed on hehalf
of said respondents in conforrYltit~Twith the terms of this de-
cree.
9. The Clerk of this Court is hereby directed to enter this
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decree in the current chancery order book of this Court, and
also spread the same upon the current deed book of this Court,
and index the same on the grantor side of the indices in the
name of R. 1. Brooks and in the name of Brooks & Patton, In-
corporated, and 011 the grantee indices he shall index the same
in the name of Roanoke County Sanitation Authorit:y.
And the Respondents, Brooks & Patton, Incorporated, and

R. I. Brooks, by Counsel, duly excepted to the rulings of the
Court and. the entry of this Decree, and, having indicated their
intention to apply to the Supreme Court of Appeals of Vir-
ginia for an appeal, and having asked for a stay of execution
of the terms and provisions of this Decree, it is still further
ADJUDGED, ORDERED and DECREED that the execu-
tion of the terms and 'provisions of this decree be,. and the
same are, hereby stayed for a period of sixty (60) days from
the date hereof, conditioned upon the said respondents enter-
ing into. a good and sufficient bond before the Clerk of this
Court, with sur~ty thereon to be approved by the Clerk of
this Court in the amount of Five Hundred ($500.00) Dollars,

conditioned according to law.
page' 79 ~ And this cause is continued.

Enter: April 24, 1959.

F'. L. HOBACK, Judge.

We ask for the entry of this Decree:

FURMAN 'VHITESCARVER
BENJ. E. CHAPMAN
, (Attorneys for the Complainant).

We have seen this Decree and except to its entr~T:

WOODRUM & GREGORY
By LEWIS S. MINTER

(Counsel for Respondents.)

• • • • •
page 83 r

• • • • •
NOTIC:mOF APPEAL AND ASSIGNMENTS OF ERR.OR.

To: Roy K. Brown, Clerk .of the Circuit Court of Roanoke
County:
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Notice is given that R. I. Brooks and Brooks and Patton,
Incorporated, appeal hom the Final Decree entered in this
case on April 24, 1959,and set. forth the following assignments
of, error:

1. That the Court erred in overruling the Motion to strike
the complainant's evidence and dismiss the suit.
. 2. That the Court erred in failing to drop R. I. Brooks,
individually, as a party to this suit.
3. That the COllrt erred in sustaining the' prayer of the

Bill of Complaint insofar as the Decree ordered the respond-
ents to convey to the complainant the sewer line in issue.

The respondents are unable to ascertain from the Final
"Decree entered herein whether the Court, in ordering that
the sewer line in issue be conveyed by the respondents to the
complainant, purports to be enforcing an alleged contract be-
tween complainant and respondents, or whether the owner-
ship of the sewer line in issue has been determined as a matter
of law because of the evidence presented in this case relative

to the "policy" of the complainant or resolutions
page 84 ~ passed by the Board of Directors of the complain-

ant; the Bill of Complaint is ambiguous and un-
('C'1'tainas to the basis for the relief sought, and because of
general references to the Bill in the opinion, the opinion falls
within the same category, and it is, therefore, incumbent upon
the respondents to set forth objections to the Decree in the
alternative. Therefore, the respondents set forth the follow-
ing' as assignments of error of the Court in sustaining the
Bill of Complaint insofar as the decree ordered the respond-
ents to convey to the complainant the sewer line in issue:

1. The evidence fails to show any agreement between the
complainant and the respondents whereby the respondents
agreed to convey said sewer line as decreed.
2. Should the letter of January 5, 1956, from complainant

to respondents, in evidence, purport to be a contract between
the parties, such agreement would be illegal and void, as well
as ultra-vires as to the complainant, and in any event, unen-
forceable by either complainant or respondents.
3. Absent a legal contract between the parties whereby re-

spondents agreed to convey the sewer line in issue to the
complainant, the Decree of the Court constitutes a taking' of
private property, to-wit: Respondent's sewer line and an
easement over respondent's property, in violation of the
Statute of Frauds and in violation of due process of law as
guaranteed to the respondents by the 14th Amendment of
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the Constitution of the United States, and by Section 6 and
Section 11 of the Constitution of Virginia.
4. That the Court erred in sustaining the position of the

complainant that it has valid jurisdiction over the area served
by the respondent's sewer system, contrary to the clear in-

tent of the Virginia 'iVater and Sewer Authority's
page 85 r Act, and that such exercise 'Of jurisdiction as cur-

rently exerted by the Complainant is a violation of
the constitutional rights by the respondents.
5. That the Court erred in holding that the 'respondents

cannot own a sewer line located in a public highway.
6. That the Court erred in decreeing title to sewer line in

issue is in Complaint and then further decreeing that a col-
lection of the sewer connection fee charge fro~ the A &' P
Supermarket shall be the responsibility of the respondents.

LEWIS S. MINTER
Counsel for R. I. Brooks and
Brooks and Patton, Incorporated.'

'iVOODRUMAND GREGORY
726 Shenandoah Building
Roanoke, Virginia.

I certify that a: cony of the foregoing- Noticeof Appeals
and Assignments of Error was personally delivered on ,June
22, 1.959, to Furman 'iVhitescarver and Benjamin E. Chapman,
both of Salem, Virg'inia, counsel of record for Roanoke County
,Sanitation Authority.

,LE'VIS S. MINTER.

Filed in the Clerk's OfficeCircuit Court of Roanoke County
Va., Jun. 22, 1.959. .,

Teste:

N. C. LOGAN, Dep. Clerk.

• • • • •

page 90 r April 20, 1.959
9:30 o'clock, A. M.

(The reporter was sworn.)

The Court: All right. Roanoke County Sanitation Au-
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thority, Complainant, against R. 1. Brooks and Brooks &
Patton, Inc. Is the Complainant ready~
Mr. Whitescarver: Yes, sir.
The Court: Defendant ready ~
Mr. Minter: Yes, sir.
The Court: All right. All the witnesses who intend to

testify just stand and be sworn at this time. It will save us
.time as we proceed.

(The witnesses were called forward and sworn.)

The Court: It is the Court's recollection that the decree
entered on March 5, 1959, and the responsive pleadings of the
defendants were directed to be filed, and the case was origin-
ally set for March 26, 1959. Since that date, there have been
two continuances; is that correct7
Mr. Minter: Yes.
The Court: And this is the actual hearing continued from

1\£arch 26, 1959. Presumably, you have all the appearances,
Mr. Bieler~

The Reporter: Yes, sir.
page 91 r The Court: Do you gentlemen wish to make any

preliminary remarks or just go ahead with the
evidence~
Mr. ,Vhitescarver: If your honor please, I think it might

be helpful to outline what we propose to offer.
The Court: All right, sir.
Mr. ,iVhitescarver: And, if your honor would like to do

so-to follow the code seetionon in-I have a copy of the
code here, because paragraph 7 of the defendant's pleading
denies jurisdiction in the authority of the area.
It is my purpose to-our purpose to first offer evidence

going to the jurisdiction of the sanitation authority in this
area and exclusive jurisdiction. If you .would like to follow
the code, sir ~
The Court: Is that tIle one from the libra.ry?
Mr. Whitescarver: No, sir; this is mine (indicating.) Title

15. please; 15-764, I think is the code section.
The Court: All rig-ht. 1\£1'.,iVllitescarver, what section are

you referring to now~
Mr. Whitescarver: 15-764.
The Court: All rig-ht, sir.

Mr. Whitescarver: On the creation of the
page 92 ~ authority starting with Point 3. If your honor

please, it would .be our first purpose to offer the
resolution of the. intent, a photo copy of which will be offered
with Miss Logan as deputy clerk, and as such deputy clerk



28 Supreme Court .ofAppeals of Virginia

of the Board of Supervisors of Roanoke County, a true photo
copy of the Resolution .of Intent to Create the Authority.
\Ve shall also offer, by Miss Logan, a true photo copy of the
advertisement of this Resolution of Intent, which is required
under the Act. We will then offer the resolution confirming
the Resolution of Intent which directs the creation of the Au-
thority itself as a corporation. The existence of the Au-
thority as a corporation has been admitted in the pleadings
but we also have a certificate here of amendment of the Au-
thority charter, which is not important for the purpose of
this litigation.

\~Te shall also, and with that in mind and considering the
fact that the Peters Creek area is the area which is involved
here and is set out by metes and bounds, both in the Resolu-
tion of Intent, in the advertisement, and in the resolution
adopting the Resolution of Intent, and the Charter itself
specifically includes the area in which Brooks and Patton, 'Or
R. 1. Brooks, or both of them undertook to install, and did
install, a sewer interceptor line. .

We will also undertake to show that the sewage
page 93 r emanating from the area involved is discharged

into a line which runs across the road 117, and is
discharged into a sewer interceptor owned and operated by
the City 'OfRoanoke, and through the Roanoke City transpor-
tation system the water-borne sewage is transported to the
treatment plant on the periphery of the cit}T at the east, 'Or
southeast, side. \Ve will undertake to show that Roanoke
County and Roanoke City have a contract wherein, and where-
by the County is permitted to discharge such sewage into the
Roanoke City interceptor system, and the City of Roanoke
obligates itself over a period of many y,ears to receive that
sewage and transport it, and cause it to be treated at a fixed
cost. Originally, that cost was $30.00 per million g-allops.
The contract with the citv has been amended now and it costs
$34.05 per millian. .'
We shall offer, through Miss Logan, a true copy of that

contract. We shall undertake to show, then, that the Board
of Supervisors 'OfRoanoke County has assigned and trans-
ferred to the Roanoke County Sanitation Authority its entire
rights, duties, and responsibilities in said contract to the Roa-
noke County Sanitation Authority, and the Authority has, by
the Board and throug-h the resolutions as above set forth,

placed in' the Autharity the exclusive jurisdiction
page 94 r over the discharge of sewage, the collection of

sewage, and treatment of sewage in the area in
which the defendant constructed the interceptor line~
We shall also show, through M.r. Broyles, that the City of
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Roanoke does not, under any circumstances, issue a permit
to any private individual Dr corpqration to connect to a sewer
line belonging to the city and to discharge sewage therein in
any of the areas which are under contract between the City of
Roanoke and the County of Roanoke. He will tell you that
there are only seventeen (17) sewage connections to the Roa-
noke City line that are not connections made by and through
Roanoke County, and the Roanoke County Sanitation Au-
thority-and these in smaller areas oOverwhich the Authority
has never been granted and does not undertake to exercise
any jurisdiction.
We will show that the Authority was created by Charter

issued May 5th or 6th, 1955, and at that time, Mr. Brooks-or
Brooks and Patton, Inc.,-\vere undertaking to develop cer-
tain lands which are involved in this proOceeding;that they
had had some preliminary maps made, or perhaps had
an option of some kind of a contract whereby they could sell
to the Esso Standard Oil Company one of its lots for a
gasoline station, provided water-borne sewage could be pro-

vided. During all that period of time, the Au-
page 95 r thority itself was being organized, and Brooks

& Patton, Inc. was likewise undertaking to de-
velop its land.
It will be shown to you that Mr. Brooks of Brooks &

PattoOn,Inc. and perhaps Mr. Patton, also-a gentleman I
have never met-did meet with Mr. Matthews on several
occasions-with Mr. Matthews, who had two different jobs
at that time. He was a county executive officer; he was also
Secretary and Treasurer of the Roanoke County Sanitation
Authority and remained as a member of the Board until after
the transactions invDlved in this proceeding took place. It
will be shown that Mr. Matthews, in turn, turned M'r Brooks
or Mr. Patton over to-or DneoOfthem-to Mr. Beavers, who
went to work about that time, I think, on Decembel' 30th, 1955,
and from that time oOn,dealings were had between Mr. Brooks
and Mr. Bea;vers for the sewage service charges-I mean, for
sewage serVICe.
On the 5th ofJ anuary of 1956, there was a meeting of the

Authority and Mr. Matthews was present at that time. Min-
utes of that meeting appear,as an exhibit with the Bill of
Complaint-and on the same day, by letter sig'lled by Mr.
Beavers, attached also as an exhibit to the Bill of Complaint,

there was a complete statement of the terms and
page 96 r conditions under which the defendant herein could

install and connect-install a sewer interceptor
line and connect in such a way as the sewage would be trans-
fen"ed to the county operation or rather, tJJe Sanitary Au-
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thority operation and thence to. the Roanoke city treatment
line. Our position is that BrQoks& Patton, Inc. or Mr. Brooks,
or both, relied upon the authority issued and contained in
that letter of Mr. Beavers of January 5th, together with a
copy of the minutes which were attached as a part of that
letter and that that is the only permit of kind, if it be con-
sidered a permit,-it is the only permit ever, at any time,
issued to Mr. Brooks or Brooks & Patton, Inc. that would
permit Mr. Brooks or the corporation to cause a connection
to be made, and to discharge sewage into the line over which
the Authority had jurisdiction, and for which it has been
then, and for the past three years has been responsible and
has served and collected connection fees.
,lITewill also show that it was necessary to obtain the

right-of-way from a Mr. E. F. Nichols and that right-of-way
was obtained and here it is on the original mimeographed
f.orm used by the Authority in rights-of-way in all the areas
in which we operate-and it is the right-of-way to cross the

. land of E. F. Nichols, and the pipe line' installed
page 97 r by the defendants runs through that .land at this

time. ,lITeshall also show you the rate schedule,
the adoption of same, and perhaps some matters that I have
not brought out. If there are any questions, I will be glad to
undertake to answer them.
The Court: All right, sir. Mr. Minter, do you wish to

make a preliminary statement about your position in the
matter-and if you contest any of these matters that Mr.
Whitescarver has referred to, point them out ~ Otherwise, I
think we might well stipulate the Board did various and
sundry -things, and save time. If you can't stipulate, of
course, you will have to prove it. All right, sir.
Mr. Minter: If your honor please, we find ourselves in

somewhat 'of a perplexing state of mind, after Mr. ,Vbite-
scarver's opening remarks. The scope of his original petition,
I think, unquestionably was a very broad one. I think it in-
cluded effectively the various points which Mr. ,Vhitescarver
brought out; however, it was the understanding of the de-
fendant in this cause that after a pre-trial hearing with the
court, it was more '01' less concluded that the basic issue in
this case was going to be whether or not there was a con-
tract existing- between the Sanitation Authority and Brooks

& Patton, Inc.
page 98 r This certainly does not take the defense by sur-

prise. We are well aware of the fact that the issues
are considerably broader than that as to whether there is, or
is not a contract between the parties here today.
The Court: vVell,now, if you don't mind me interrupting.
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you-your recollection is exactly that of the court's, but it
seems following that recollection in the pre-trial conference,
you have raised all the differen,t points Mr. ,Vhitescarver has
talked about in your responsive. pleading; consequently, I
take it he is put to the proof of those unless you are "willing
to waive them, or stipulate. That's why I asked whether they
are stipulated.
Mr. Minter: If your honor please, we understand fully,

your honor, that we did in fact bring all of these other rami-
fications into the ,case strictly because we felt the original
petition, as filed by the Sanitation Authority which would
become part of the record, was such that we had to actually
file an answer 1n accordance with the pleadings that had been
filed with the court previously.
The Court: Vlell, in substance, the constitutionality points

were raised in the demurrer.
Mr. Minter : Yes, sir.

page 99 ~ The Court: And this court has already ruled
on it by decree entered March 5th, '59.

Mr. Minter: That's correct; yes, sir.
The Court: But anyway, if you are going into it again-

unless you all can stipulate as to these different things-then
we will just have to put it all in the record.
Mr. Minter: I feel as though we can agree with Mr.

"Whitescarver only to the extent that the Sanitation Authority
has, in fact, been formed pursuant to the enabling act-
Virginia ,Vater and Sewage Authorities Act-and that vari-
ous notices were in fact published; that the rate schedule
was in fact published; and we still deny the Sanitation Au-
thority has jurisdiction over the Peters Creek area.
,Ve further deny the existence of any contract, either ex-

pressed or implied, between the Sanitation Authority and
Brooks & Patttm, Inc. We hope our evidence will show here
today that Brooks & Patton are the owners of a certain tract
of land in the Peters Creek area; that this land has never
been officiallydedieat~d; the streets and roadways, which are
currently in use, are subject to change-they have never been

dedicated to the public. Mr. Brooks, who is now
page 100 r President of Brooks & Patton, Inc., we feel is not

a proper party defendant-is not a proper defend-
ant personally in this case-owe trust our evidence will show
that.

\\T e think the evidence will show that a sewer line con-
sisting' of over 900 feet runs in this private property-runs
through this private property owned bv Brooks & Patton,
In<:'. Approximately 1400 feet of the line run down U, S.
460 and ultimately connect into the Roanoke City Sewer sys-
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tern. It is our posicion in this case, your honor, that Brooks
& Patton, Inc. had contemplated building a sewer in this area,
even prior to the formation of the Roanoke County Sanita-
tion Authority.
We fee.!further that Brooks & Patton, Inc. dealt with, and

had the approval of the proper officials of Roanoke County
and Roanoke City, in order to install this sewer line; that a
permit was issued by the State Highway Department for the
placement of this sewer line in U. S. 460; that a permit was
issued by the City of Roanoke for the connection into the
Roanoke city sewer system. At no time did Brooks & Patton,
Inc. seek the permission of Roanoke County Sanitation Au-
thority to install this line, or any part of it. .

It is our contention that the defendant, Brooks
page 101 ~ & Patton, Inc. in fact were not obligated to seek

the permission of the Roanoke County Sanitation
Authority. ,Ve would further show you that Brooks & Patton,
Inc. were obligated under contract with Standard Oil Com-
pany of New Jersey to furnish sewer services in this area,.
which contract was entered into prior to the formation of the
Roanoke County Sanitation Authority.
This letter, to which Mr. Whitescarver refers, dated J'an-

uary 5, 1956 we contend is nothing more than an arbitrary
demand on the part of the Sanitation Authority. ,Ve think
our evidence will prove that that letter was not the basis on
which Brooks & Patton installed the sewer line; that, in fad,
a contract was let, materials were ordered before this letter
was ever received. V,Te feel further that Brooks & Patton,
Inc., and I think our evidence will show, never agreed to this
demand of the Sanitation Authority to turn its sewer sys-
tem over to the Authority.
,Ve also hope, your honor, to show that the Roanoke County

Sanitation Authority was formed pursuant to an ordinance,
a resolution passed by the Board of Supervisors. In it, it
recounted a certain expenditure-a certain expenditure of
money to be used to install sewers in what will come out as
the North 11 area Project 1, as designated by the ordimmce

which, after ratified by the State Corporation
page 102 ~ Commission, in fact became the Charter of the

Roanoke County Sanitation Authority. ,Ve be-
lieve that an engineering study, which we hope to introduce in
.evidence here, will show that the engineers recognir,ed the
fact that the North 11 area was not sufficiently populated to
support the cost of the sewer system itself; therefore, various
other geographical areas were arbitrarily incorporaten into
the initial charter, designated as being under the jurisdiction
of the Roanoke County Sanitation Authority-which areas'
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were brought into the Auth'Ority and placed under their juris-
diction and, in effect, b'Onded to pay .off the N'Orth 11 debt-
which areas were br'Ought in for the s'Olepurpose of helping tQ
amortize the $600,000.00 bond issue that had been issued to
finance the N'Orth 11 sewer district.
It is 'Our contention that the Peters Creek area, in which

Mr. BrQ'Oksand BrQoks & Patt'On, Inc. have installed their
sewer line-that that area derives no benefit whatsoever from
the North 11 sewer service. We c'Ontend further that the
water and sewer auth'Orities act 'Ofthe Virginia Legislature,
Code 1950, never intended that any such arbitrary enlarge-
ment 'Ofa sanitatiQn district was ever cQntemplated and we

certainly, of course, cQntend that that is unCQn-
page 103 r stitutiQnal; that is taking prQperty withQut due

. prQcess 'Oflaw. I dQn't knQw that there is any-
thing else particularly that we wish to bring 'Outat this time.
The CQurt: All right, sir. Just prQceed then with YQur

first witness.
Mr. 'Whitescarver: If your hQnQr please, Mr. BrQyles 'Of

the City Engineering Department, has a cQuncil meeting this
afternQQn and if it's agreeable with the court, I w'Ouldlike tQ
put him on first SQthat he can get away.
The CQurt: All right, sir. Any QbjectiQn, Mr. Minted
Mr. Minter: No, sir.

MR. H. CLETUS BROYLES,
called as a witness in behalf of the cQmplainant, being duly
sworn, testified as fQIIQws:

DIRECT EXAMINATION.

By Mr. Whitescarver:
Q. I believe YQUare Mr. H. Cletus Br'Oyles1
A. Yes, sir.
Q. And what is YQur title, sir, with the City 'OfRQanQke1
A. City Engineer.

Q. City Engineer; I'd like tQ ask YQUif YQU
page 104 r 'OrYQurdepartment has ever, at any time, issued a

. permit tQ CQnnecttQ the RQanoke City sewer in~
terceptQr system by R. I. BrQQks,'OrBrQQks& Patton, Inc.?
A. To my knQwledge, nQ, sir.
Q. I show YQUhere what purpQrts tQ be a certificate au-

.thQrizing RoanQke CQunty tQmake a connection 'for.thebemdit
'Ofthe land in questiQn (indicating.) Did YQUsign that?
A. Yes, sir.
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Mr. Whitescarver: I would like to file that as complain-
ant's Exhibit No. 1.
Mr. Minter: May I see that, please?
Mr. Whitescarver: It's a photo copy.
The Court: Let Mr. Bieler mark it as plaintiff's Exhibit

No. 1.

(The certificate referred to above was received in evidence
and marked "Complainant's Exhibit No.1).

By Mr. 'Whitescarver: (Continues examination)
Q. Mr. Broyles, what is the policy of the City of Roanoke

with reference to connections to its interceptor lines for
areas that are not within the city of Roanoke? That is, to
take care of sewage emanating from areas outside the city of
Roanoke~
A. City Council, on the 6th of February, 1956,by Ordinance

No. 12657 set forth the provisions and the policy of this city
for connections to the city system in those areas

page 105 ~ outside of the areas covered by contract with the
county.

Q. What is the policy as to areas that are covered by con-
tract with the county?
A. The city does not enter into any.individual contract with

firms or individuals. It is handled on a county basis.
Q. Under similar -circumstances, would you issue a permit

now to Mr. Brooks, or his corporation, or anybody else to
connect to a Roanoke City interceptor line as to any area
covered by contract with Roanoke county?
A. According to this ordinance enacted in 1956, it would be

in conflict with .that ordinance. We could not.
Q. In other words, the policy has been declared by or-

dinance actually published by the City of Roanoke?
A. That's correct; yes, sir.
Q. Do you have any correspondence with reference to the

particular line in question with Mr. Matthews, the County
Engineer?
A. Yes. Letter dated February 9, 1956, from Mr. Mat-

thews. It was in regard to approval of the sewer line.
Q. The line in question in this litigation?
A. The line in question in this case.
Q. Read that into the record, sir.
A. (Reading)
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"9th of February, 1956." Addressed to me as
pag~ 106 ~ City Engineer.

"Dear Mr. Broyles: With reference to the sewer being
constructed on a property of a R. I. Brooks-Mr. Brooks does
not have a definite subdivision layout nor is he certain
whether he will sub-divide it himself, or sell the land without
subdividing. Therefore, Mr. Brooks desires to wait until
such time as a definite plan has been made for the property
before installing laterals. Under the provisions of the Roa-
noke County Land Sub-division Ordinance, we would require
him to install laterals before streets were paved and accepted
as a part of the state's secondary system of highways.
"I feel like under the circumstances he would be justified

in-we would be justified in waiting until Mr. Brooks has a
definite plan for his property before requiring laterals to be
installed. Very truly yours, Paul B. Matthews, Executive
Officer."

This came about, as you know, because under the contract
with the Roanoke County, the city is required to approve
the plans and specifications for any sewer lines to be con-
nected to the Roanoke city sewer. Also, as part of the sub-
division requirements that the city have., we also have the
right to approve those layouts within a three-mile jurisdiction

of the city, beyond tIle city limits. ~T e wel'e in-
page 107 r sisting at that particular time that the laterals in

this particular street be put in, so this was a little
c1arificatioJl and understanding between the. county and the
city as to this particular sewer line.
Q. You referred to the policy there, I believe, that ordinance

was effected the 6th of Febl'uary-or was effeCtive the 6th of
February, 19561
A. I lost my place; wasn't that the date I gave on that,

February 6th?
Q. I believe that's correct. The Judge asked for the date.

The Court: That's the date I put on here (indicating.)

By Mr. Whitescarver:
Q. I thought that was correct. Mr. Broyles. was there any

change that was the effective date of the ordinance-hiHi 'it
heen the same policy before or was any actual change made ~

, . ~ ".
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A. We had not at that time, it was my understanding, en-
tered into any contract with any private individuals.
Q. And this was a mere clarification of your prior policy¥
A. That's correct; yes, sir.

Mr. Whitescarver: Your witness.

CROSS EXAMINATION.

By Mr. Minter:
Q. Mr. Broyles, this certificate which Mr.

page 108 r 'Whitescarver introduced just a moment ago-

The Court: (Interposing) Now, are you referring to
Exhibit 1¥
Mr. Minter : Yes, sir.
The Court: All rigbt.

By Mr. Minter: (Continues examination)
Q. -which is'dated May 25, 1956, it says it's a certificate

granting authority to the County of Roanoke to connect with
the City of Roanoke sewer system. Now I take it this is
actually a permit, is it not, to permit the Brooks & Patton
sewer line to be connected to the Roanoke city system; is that
correct?
A. What is tbe date 'of that again, please, sir?
Q. This is tbe Exbibit 1 wbich was filed; the date is May

25, 1956, signed by you and Mr. Wentworth and Mr. Hilde-
brand and Mr.-it looks like-Finnell.
A. That's '55.
Q. I beg your pardon; May 25, 1956. 'What is this ¥ What

does this certificate purport to do?
A. What is stated on the certificate, sir? 'Vould you read

it¥
Q. Yes, sir; let me show it to you.

(Complainant's Exhibit NO.1 banded to the witness.)

A. The first paragraph of this, if I may read it-

"Location of-description of area proposed to be,connect~d
with city sewer."

page 109 r It says "Beginning- at Peters Creek, extending-
along Route 117 and Route 460, fifteen hundred
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visors-you say the date of that was the 6th-that was Feb-
ruary 9, 1956?
A. The 6th day of February, 1956.
Q. February 6th; of your own knowledge, sir, were any con-

nections at aU made to the Roanoke City sewer system by
private individuals before this date 1

A. There were some agreements entered into
page 111 } with individuals as a result of easements that the

city acquired for sewer lines out in the county.
Q. I take it by your testimony that prior to the enacting

of this ordinance by the Roanoke City Council-that there
was nothing illegal about the city granting permission to an
individual to tie into the Roanoke city sewer system 1
A. The city had the right to enter agreements at that time-

at that particular time. I think the ordinance more or less
clarified it and that was the purpose of it.
Q. I notice from this certificate that we have been referring

to, marked Exhibit 1, that the applications presumably sought
for the County of Roanoke-I take it the Roanoke County
Sanitation Authority had nothing to do with the seeking of
permission to tie this Brooks & Patton sewer line into the
Roanoke city sewer system?
A. If I recall, the first knowledge that I had of this parti-

cular sewer line was that Mr. Brooks, or his representative,
contacted the city about the constructing the same and he was
referred to deal with the county, because it was covered by a
resolution area. Thereafter, of course, as set forth in the
agreement with the county and the eity, the plans were pre-
pared and both the county and the city approved these plans,
and it was constructed-and we had our inspector to the job
to follow through to see that the specifications and plans were

complied with.
page 112} Q. I take it then, Mr. Broyles, that in order for

a person, at this time, to connect on to the city
se,ver system that the only thing- required of them was that
the plans of proposed sewer-the plans be inspected and
approved by the city and that the installation, once placed in
the street, had to be approved by the city?
A. And had to be covered by a resolution agreement with

the county; that is your basic contract again, going back to
that. We would not deal with individuals.
Q. Mr. Broyles, I have here what purports to be the plans,

or the proposed plans for the sewer. ",V:ouldyou identify
them please, sir?

(Handed to the witness.)
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feet serving property of R. I. Brooks, E. F. Marcus," I be-
lieve, "and L. F. Morgan."
The Court: "E. F. Nichols and L. F. Morgan."
The Witness: And the second paragraph "Area to be

served by Council Resolution No. 123789,dated March 1955,"
which goes back to the basic contract with Roanoke County.

By Mr. Minter:
Q. My only question is-what is this?
A.That is a certificate as brought out in the rest of it to

show that it was covered by Council resolution; that the
plans have been approved; that the installation had been
approved and accepted by the city and your proper au-
thorities had signed it with full knowledge of the transaction,
as set forth. .
Q. In other words, as I understand it, Mr. Broyles, this

simple gives-this simply'means that this sewer line described
in this document is legally connected to the Roanoke city
sewer system; is that correct?

The Court : Well, the certificate speaks for itself, Mr.
Minter. I don't think it's right to ask him his interpretation
of it.
Mr. Minter: I've simply been trying to determine, your

honor, just what this purports to be.
page 110 ~ The Court: Well, it states right at the top of

it "Certificate granting authority to the County
of Roanoke to connect with the City of Roanoke sewer sys-
tern." I take it that's what it is; that's what it says it is. Go
ahead.

By Mr. Minter: (Continues examination)
Q. Yes, sir. Mr. Broyles, is there any other application

or permit which is required-which was required by the City
of Roanoke at this time, in order to be validly connected "to
the Roanoke city sewer system?
A. It's all covered on that (indicating).
Q. This is it right here? (indicating)
A. Together with the plans and everything-that is a sum-

mary, more or less, of the whole works.
Q. This ordinance which you referred to, which restricts

the power of the city to contract with individuals in Roanoke
county for the disposal of sewage, which individuals are lo-
cated in an area incorporated under the contract between the
City of Roanoke and the Roanoke County Board of Super-
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By Mr. Minter: (continues examination)
Q. I take it then, Mr. Broyles, that these were the plans

from which the Brooks & Patton sewer line was constructed
(indicating) and that these plans were actually submitted to
the City of Roanoke Engineering Department, and approved
by you on behalf of the city, in the month of December, 1955;
is that correct, sir 1
A. That is correct; hmvever, as pointed out, there is a note

indic.ated on the plan that there were certain changes.
Q. I understand.
A. That is the first plans in general-they complied with

the City of Roanoke specifications.
Q. In order to clarify that point for the record at this time,

am I correct, Mr. Broyles, in stating that these proposed
plans are the plans actually prepared by an engineer for the
construction of the sewer line and then, once the sewer line
is constructed, an "as built plan" is submitted to show any
changes or deviations between the proposed plan and the final
construction, that might have resulted from some finding b)T

the contractor, as to maybe it wasn't necessary
page 115 ~ to sink the line quite as low, or they may have

deviated slightly one way or the other, in order
to serve the area better, when they actually got into the con-
struction; am I correct in that 1
A. Substantially-yes, sir.
Q. Am I not correct too, sir, that one of the prime reasons

for "as built plan" is to show the little elbows-the little
connector points that are actually installed in the streets to
which various individuals tie into the line; in other words,
the" as built plan" will show exactly where a connection can
be made to the installed sewer line 1 .
A. It is accurate information that could be used in the

future.
Q. Correct; in other words, there is nothing illegal or im-

proper about having preliminary plans and then have some
slig-ht deviation in them "as built"1
A. That's right.
Q. Yes, sir. Mr. Broyles, I take it that as a result of this

ordinance' passed by the City of Roanoke on February 6,
1956, that the city has the right, and publicly states it, to
grant permission to individuals to tie into their sewer s~Tstem,
so long as the area in question has not already been in-
corporated into the contract between the City of Roanoke
and Roanoke Countv-the City of Roanoke and Roanoke
County Board of Supervisors; is that correct 1
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Yau will notice what purparts to be your signature on
both of those papers, Mr. Brayles.

(Two maps were then handed to the witness.)

What is that word-what does that word "void" mean?
A. These are plans that were submitted which were ap-

proved by the city and the county authorities. The more or
less preliminary plans during construction-certain minor'
changes were made. This. was marked "void" and a note
made "See as built plans," which I have capies here and

which I think would be a little more up to date
page 113 ~ if you do not have copies. My belief is they were

made by the same engineer, Mr. Malcolm.
Q. I'm not interested now in "as built." These, I take it,

are the plans which were-

The Court: Submitted originally.

By Mr. Minter:
Q. What were the dates an those two plans there that yau

signed?
A. Navember 14, 1955.
Q. November 14, 1955: I take it tha.t when these plans were

submitted to the City of ROaIloke for appraval at s<;>mecon-
siderably earlier date than F'ebruary 6, 1956, the date of the
ordinance; that's correct, sir?
A. They were; at least, that is the engineer's date that he

had on the plans. The date of approval, if you will recall,
opposite my name is December 20th.
Q. 'What yea,r? .
. A. 1955.
Q. Haw about the other ones?
A. And on the secand one,' it appears to be the same da.te

on both of these.
Q. Now as I understand it, Mr. Broyles, these are the

plans- .

.Mr. Whitescarver: You offer those as exhibits?
Mr. Minter: Yes, sir.

The Court: Do you wantto introduce them at
page 114 ~ this time 7

Mr. Minter: I can. I was going ta use them
later.
The Court: Go ahead; either one is all right so we can

keep the record straight.
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Q. SOI take it this is the area in question? (indicating)
A. That's right; well within the area.

By Mr. Wbitescarver: (interposing)
Q. Wben was that made-May 2nd?
A. Yes; May 2, 1955.

By the Court:
Q. Wbat was the resolution of May 2, 1955 that you re-

ferred to, Mr. Broyles? Wbat, in substance, was it ~
A. That's Council Resolution entering into an agreement

with the county, covering this particular area, amending its
base contract and including this asa new area to be served.
(indicating)

page 118 ~ By Mr. Minter: (Continues examination)
Q'. I take it, -Mr. Broyles, that this contract

which existed was strictly between the Roanoke County Board
of Supervisors and the City Council of Roanoke; is that cor-
rect?
A. I'd like to read the first two paragraphs of this-may I?

I think the resolution amending the contract of September
28, 1954, between the City of Roanoke and the County of
Roanoke dealing with the treatment of domestic commercial
wastes and providing for emergency.

"Wbereas the Board of. Supervisors of Roanoke County,
Virginia, by a proper resolution adopted on the 21st day of
February, 1955, requested the City of Roanoke to amend the
contract of September 28, 1954, between the City of Roanoke
and the County of Roanoke, dealing with the treatment of
domestic commercial wastes, to the extent only said contract
is hereafter amended, which request is agreeable to the Coun-
cil," and so on. .

Q. 'WeIl,Mr. Broyles, what I am trying- to determine here is
this-that this contract for the disposition of sewage in the
Peters Creek area existed between Roanoke city and Roanoke
County Board of Supervisors; that the contract itself does not
exist between Roanoke city and the Roanoke County Sanita-
tion Authority; am I correct in that, sir?

A. I can't testify to that; I have read you the
page 119 ~ two paragraphs.

Mr. Minter: I think that's all, Mr. Broyles.
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nVitness produced map of various colors.)

This is Area NO.4 (indicating).
Q. Dh-hum.
A. Which covers a considerable area, both north and south

of Melrose Avenue. It g-oes on over to Green Road to the
west and on up to 116 to the north (indicating), and on down
to Virginia route-the Salem turnpike.
Q. Where is 117 on here, Mr. Broyles?
A. 117 is here (indicating).



44 Supreme Court 'OfAppeals of Virginia

H. Cletus Broyles.

Q. Then I take it the sewer wasconstrueted and actually
tied into the city sewer system before this certificate was
ever issued ~
A. (There was no response.)
Q. Well, if the certificate was not issued until after the

sewer line was completed, Mr. Broyles, I should think it
would have to have been tied into the city; would it not?
A. The sewer line was under construction in April or May

'Of1956, s'o the line was completed and accepted
page 121 ~ by us from the standpoint 'Ofmeeting the specifi-

cations, and upon completion of this line, the cer-
tificate to connect to the city sewer was issued to the county.
Q. Mr. Broyles, I don't mean to press you, sir, but will you

please-all I want t'Oknow is-was this sewer actually com-
pletely constructed before this certificate was ever issued ~
A. To my knowledge, it was.
Q. It was?
A. Right.
Q. SO then, I take it that this certificate is nothing more

than a formality provided the" as built" sewer reasonably
conformed to the proposed plans which you appr'Ovedback in
December, '55~
A. What is your definition of "reasonably"~
Q. Well, I will have to leave it up to you, sir. Reasonable

similarity-obviously, you are not going to issue a certificate
to a sewer line which in no way conforms to the plans as
originally approved-but assuming that there are only slig'ht
deviations from the plans which you approved, I take it this
issuance of a certificate is a mere formality; yes or not, sir,
please~
A. I think that, as a matter of good business, it is, if there

is an assurance that all 'Ofthe steps required under the city
ordinance is c'Ompliedwith. Now, if you can call it

page 122 ~ formality-
Q. Then I take it this certificate is not re-

quired t'O actually tie in to the sewer line-the only thing'
required to tie in to the sewer line is the approval of the plans
and this is issued simply to show that those plans have been
conformed with ~
A. It is the city p'Olicythat no line shall be.connected with

the city without the issuance 'Of that certificate.
Q. You have already told me, sir, that this sewer line was

connected to the Roanoke city sewer system before the certifi-
cate was issued?



R. I. Brooks v. Roanoke County Sanitation Authority 43

H. Cletus Broyles.

RE-DIRECT EXAMINATION.

By Mr. Whitescarver:
Q. Just a minute, Mr. Broyles. Mr. Broyles, it is my

understanding- I just want it to be clarified in my own
mind about it-that the contract of the City of Roanoke as to
..this particular area was amended and effective as of May 2,
1955, and that the plans that have been shown to you from
C. B. Malcolm' & Son,-the plans were approved by you in
December, 1955, and in May of 1956, you issued to R,oanoke
County, and to nobody else, a permit to make a connection;
is that correcU
A. I'm not sure of that last date; I'd have to verify that

date.
Q. Well,-
A. It's substantially correct.
Q. The contract was amended and it was effective as of this

area May 2, 1955¥
A. That's correct.
Q. You approved the plans in December of '55?
A. That's correct. '
Q. And you issued the permit, or the right to connect to

Roanoke-issued to Roanoke County a right to connect as
shown on the plaintiff's Exhibit NO.1?
A. That's correct.

page 120 ~ J\fr. Whitescarver: That's all.

RE-CROSS EXAMINATION.

By Mr. Minter:
Q. Mr. Broyles, let me just ask one question on that point,

sir, if I may. I take it that the issuance of this permit, this
certificate..........-oncethe plans had been approved back in De-
cember, 1955;-that the issuance of this certificate was nothing
more than a formality provided the sewer was in fact satis-
factorily built, according to the "as built plans"; is that
correct, sir ¥ /
A. Of course, we had no assurance that the line would be

actually built.
Q. Yes, sir.
A. Approved plans are no assurance that it was built, so

we wait until the line is actually constructed to the satis-
faction of the city, according to the city's specifications and
plans as set forth in the plans.
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reads "Construction and installation of proposed new sewer
to be connected, approved, and accepted when satisfactorily
"as built plans" are filed.' , Well, this doesn't indicate that
it had been constructed or connected either. I don't know
if you have any information on that 7
A. Your honor, I have "as built plans" that were sub-

mitted by C. B. Malcolm, dated April 3, 1956, involving two
sheets; so I'd say at that time and according with the notes
that the line was completed as of April 3,-1956.
Q. April 30th?
A. April 3rd; I'm sorry.
Q. The 3rd?
A. Yes, sir.

By Mr. Minter: (continues examination)
Q. I take it, Mr. Broyles, that these" as built plans" dated

April 3rd, that certainly the sewer line itself was finished
before that because C. B. Malcolm & Son had to actually go
out there and plan it; did they not-and plat it, did they not,
and then prepare these blueprints; am I correct, sid
A. No, sir. My inspector has the same date, April 3,

1956, at 'Yhich the laterals and the plusses were
page 125 ~ taken off-and it bears the same date here (in-

dicating). I suppose the "as built plans" were
dated the same date that was shov."l1in our field book.
Q. Then I take it the" as built plans" could not have been

prepared until the sewer was, in fact, completed; is that cor-
rect?
A. That's a reasonable assumption, yes.
Q. Then I take it the sewer line was completed and the

city connection to the city sewer system was completed on
April 3, 1956?
A. Yes, sir.
Q. This certificate rather here from the Roanoke Citv

to the Roanoke County, dated May 25th-I call vour attentio~
to the fad the si~natures aren't actually affixed thereto,
or weren't, until July of 1956; that certainly this thing' is
not turned, or is not interpreted to be the granting of per-
mission to tie into the city sewer system: I have asked. this
question before, sir, and I hate to' persist 'in iU
A. Sir? The top of it, I think, is the answer yoil want.

'Vould you please read that again?
Q. "Certificate granting an authority to the County of Roa-

noke to connect with .the citv of Roa:noke sewer system."
. A. I think that's it.. .
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A. It may have been connected in the construction; that is
the city's final okay as far as officialconnecting to the system.
Q. All right; in other words, this is a final okay-a routine

proposition which simply signifies that the line is, in fact,
affixedand it does, in fact, conform to the plans you approved 7
A. There is the county's authority (indicating) and the

city record (indicating), and the county's record on that;
that is the date on which it is accepted in the city system.
Q. This is an acce.ptanceand no actual certificate was

required before this line was tied in to the city sewer system;
the only thing required was the approval of these plans; am I
correct, sir 7

,A. You say "before that"?
page 123 ~ Q. Mr. Broyles, you have testified here, sir, that

these plans for the Brooks & Patton sewer line
were approved by you during the month of December, 1955,
and that the sewer was, in fact, tied in to the city sewer
system physically before this certificate was issued 7
A. "That date was given 7

The Court: When was it 7 That's what I want to know.
When was it tied in, Mr. Minter7
Mr. Minter: The line was tied in, your honor, sometime

in February or March 'Of1956.
The Court : Well, we have no evidence to that effect yet.
Mr. Minter: Yes, sir; well, I'm gathering from what Mr.

Broyles has testified that the line was in fact completed; I
think he testified the line was completed, which would cer-
tainly signify that it was tied into the sewer system. I don't
know whether he did or not.

Q. Let's come down to whether it ,vas completed 'OnMay
5th of '56 or not, Mr. Broyles-the particular sewer line
in question 7
A. Before we issue that permit, it would be completed.

Now, in some cases-and I'm not able to testify to this exact
point-we have left 'Out a short connection at tIle last man-

hole, to be sure that the line was completely
page 124 ~ finished before we permit connection. 'Whether

this was done in the particular case, I am not a.ble
to testify.

By the Court:
Q. Well, this NO.4 'Ofyour certificate, plaintiff's Exhibit 1
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Q. SO I take it then, this is not termed a per-
page 126 ~ mit; it's merely a certificate showing that valid

connection has, in fact, been made; is that correct,
sir1
A. That's correct.

Mr. Minter: That's all, sir.
The Court: Any other questions T

RE-RE-DIR,ECT EXAMINATION.

By Mr. ",\Thitescarver:
Q. "'\Thendid you start billing the county for sewage going

through there, if you have that information 1
A. The first records we have that anything on R. 1. Brooks

was AUg'Ust27, '57.
Q. '571 .
A. That's right. Now this is-it could have been included

prior to that but our records-
Q. You don't bill Brooks himself, do you 1 You bill the

county 1
A. 'That is the county.
Q. The county pays for all the sewage going through the

line 1
A. That's correct.

RE-RE-CROSS EXAMINATION.

By Mr. Minter:
'Q. Mr. Broyles, how do you know that refers to the Brooks

line 1
A. It's got "R. 1. Brooks" on here (indicating).

page 127 ~ Q. vVhywould it have" R. I. Brooks" on there,
if it's simply a general bill to the Roanoke county1

A. Because this particular line is referred to as the" R. T.
Brooks Sub-division or g-eneral area." We have others.
Q. May I see that, sir 1

(Records handed to Mr. Miller for examination.)

Q. What is this 1
A. That's more or less a master list that shows various

areas and sub-divisions that connect to the city sewer.
Q. What date are you reading from, sir, in here 1-the one

in the last column T
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A. I'm reading here. (Indicating)
Q. "That does that column represent, according to the form,

sir?
A. The dates that we were sure tbat the line was in use,

and connection made to 'it by people discharging sewage
into it.
Q. Well now, wbat does this beading say here, sir, which is

over this column of dates that we are reading from (indi-
eating) 1 'Vould you read it, sir 1
A. "Connection date."

. Q. Connection date; and what is the date you have on there
under that column, besides Mr. Brooks 1
A.. August 27, '57.

\ Q. 'What is that document there, sir1 Mr.
page 128 ~ "Thitescarver I believe, asked you when sewage

started going through there. That form wouldn't
indicate thaH
A. This is the compilation of sewers in the county, which

areas were build by the city.
Q. Can I see that list again, sir 1 'Well, is this intended,

Mr. Broyles, to represent the date on which sewage was .first
flowing'through the Brooks & Patton system1
A. These records were complied by a person otller than

myself; I have no substantiation of the facts on it.
Q. Mr. Broyles, let me interrupt you just a minute, sir.

Please, if you will-I have no objection whatsoever to your
explaining: in great detail, as you are, but J would apnreciate
it, sir, if you would answer our question. Does that list pro-
pose to reci~e the date on which sewage first flowed through
the Brooks liIie into the city system 1
A.. I don't know.

Mr. Minter: You don't know; that's all, sir.
The Court: You have not introduced this map. Do you

propose to introduce a copy of it 1
Mr. Minter: Your Honor, we will stipulate this area is

in that time.
The Witness: I would like to have it.
Mr. Whitescarver : You stipulate that Area No.4, the

Peters Creek area, was within the Roanoke City contract
after May 2, 1955?

page 129 ~ Mr. Minter: Yes, sir; I so stipulate.

The Witness' stands aside.
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a,nd the resolution of intent? (indicating) You have made a
correction there ~
A. Yes, I made a correction on this.
Q. To show Mr. Starkey's initials as H. ,V. ~
A. Yes; and Minor Keffer, instead of M. R. Keffer.

Mr. Whitescarver : Yes; we offer this as com-
page 131 r plainant's Exhibit NO.3.

(The certificate of publication and copy of resolution re-
ferred to above were received in evidence and marked'" Com-
plainant's Exhibit No.3.)

By Mr. ,Vhitescarver: (continues examination)
Q. I show you next what purports to be minutes of the

Board of Supervisors on a public hearing, in which the incor-
poration was authorized by the Board of Supervisors. I
would like to ask you if that is a true photo copy of your
records~
A. It is, as spread in Supervisor's Book No. 13, page 254.

By the Court: (interposing)
Q. What is the date of it, please?
A. "Meeting of the Board of Supervisors of Roanoke

County, held on the 4th day of May, 1955, at 4:00 ,pom. in
the Supervisor's room in the Court House Building in Salem,
Virginia. "

The Court: Thank you.
Mr. Whitescarver: That will be complainant's Exhibit-
The Court: If there are no objections, it will be complain-

ant's Exhibit NO.4.

(Resolution of incorporation referred to above was re-
ceived in evidence and marked "Complainant 'sExhibit No.
4.)

Bv Mr. Whitescarver:
.; Q. And this is the contract, (indicating) I show

page 132 r you herewith photographic copy of a letter ad-
dressed to Mr. Howard ,V. Starkey, Chairman,

Board of Supervisors, Roanoke County by J. Robert Thomas,
City Clerk-with the enclosing of a resolution of City Coun-
cil, and the language of the Roanoke City contract. I ask
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called as a witness in behalf of the complainant, being duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Whitescarver:
Q. I believe you are the Deputy Clerk of Roanoke County,

and also as such, you handle the records for the Board of
Supervisors of R.oanoke County?
A. Correct.
Q. I am going to run through these hurriedly, if I may.

This is the resolution--copy of the resolution, Mr. Minter.

(Copy handed to Mr. Minter for inspection.)

Mr. Minter: Yes, sir.

By Mr. Whitescarver: ,
Q. I will ask you if this is a photo copy of the original

records in your officeas to the action of the Board of .super-
visors in Roanoke County, in passing a Resolution of Intent
to Create the Authority?
A. vVe copied it on May 18, 1955, and it's recorded in

Supervisor's Record Book No. 13, page 247.
Q. That is a true copy?

page 130'~. A. A true copy.

Mr. 'Whitescarver: ,\T e 'd like to offer this as plaintiff's
Exhibit NO.2.
The Court: Let's make it complainant's Exhibit NO.2.

(The resolution referred to above wasI'eceived in evidence
and marked "complainant's exhibit No.2).

Mr. ,Vhtiescarver: Your HonoT, the act requires publica-
tion on this resolution of intent and including designation
of the areas-this being one. Miss Log-an, I show you here-
with a certificate or photo copy of certificate of the publisher,
tog-ether with the publication.
By way of explanation to the court, I might say that

language contains the language of the Charter. It is not
required to file it in the Clerk's office of this court, but in
Richmond only, and the Charter is in those 'regulations:

Q. I will ask you if this is a true copy of the publication
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Mr. Minter: I take it there was Qne.
Mr. Whitescarver: I have a certificate of amendment but

I dQn't know-I don't have it in my files and don't know
what it's about. I have a certificate over there and I will
show it to you. .
Mr. Minter: What is this document here, sir1 (indicating)

Mr. Whitescarver: That is an extract of the
page 134 ~ record of the Board of Supervisors Qf Roanoke

County, whereby all benefits, duties, and responsi-
bilities of the Authority on the Roanoke City contract have
been assigned and transferred to Roanoke County Sanitation
Authority.
Mr. Minter: I see.

By Mr. Whitescarver: (continues examination)
Q. Miss Logan, I show you next extract of minutes of the

Board of Supervisors pertaining to ..an assignment by the
Board of Supervisors to the Roanoke County Sanitation Au-
thority. I will ask you if that is a true copy of the records
in your Board of Supervisors-
A. Yes, sir; it is spread in Supervisors Book 13, page 378,

and it's entered on October 17, 1955.
Q. October 17, '551
A. '55.

The Court: Exhibit No.7.
Mr. Wbitescarver: Complainant's Exhibit No'. 7.

(The resolution referred toOabove was received in evidence
and marked "complainant's Exhibit No.7.)

Mr. Whitescarver: That's all for Miss Logan.
The Court: Mr. Minter, do you have any questions to ask

Miss Longan concerning these exhibits 1
Mr. Minter: . No, sir.

The Court: All right. If everyone is finished
page 135 ~ with Miss Logan, we can excuse her subject to call.

You will be available, Maam. Suppose we take
a little recess ourselves.

(A recess was th~n taken from 11 o'clock A. M. to 11:10
o'clock A. M.)

Mr. Whitescarver: If your honor please, I've found the
. location of some of my missing records. I sent them to Wash-
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you if they are true copies o:f the records in your office-the
Supervisor's records in your office1
A. Yes; in Supervisor's Record Book 13, page 161. And

this was at a meeting held on October 18, 1954, pursuant to the
, order of the Board of Supervisors of Roanoke County, enteTed
at the September meeting, 1954. The following documents
are entered of record in the current minute book of this
Board, to-wit;

That was a resolution of the City of Roanoke No. 12232,
signed byJ. Robert Thomas and I attested that as Deputy
Clerk. \
And then, in SupeTvisor's Record Book 13, Page 162, is a'

copy of' the contract dated September 28, 1954, between the
City of Roanoke and the County of Roanoke. Yes; there are
two copies.
Mr. Whitescarver: We offer this as complainant's Exhibit

NO.5.

(The letter and allied papers referred to above were re-
ceived in evidence and marked "Complainant's Exhibit No.
5.)

Mr. Whitescarver: If your honor please, the next in order
would be the amendment of the contract as to the area in

question, which I understand has been stipulated,
page 133 ~ was amended as of May 2, 1955.

The Court : You would. just as well introduce
it.
Mr. Whitescarver: I do not have it with me, sir, and if

you'd like to have it for the record to be complete, in spite
of t~e stipulation, I will have it made at lunch time-but it
has been so stipulated.
Mr. Minter: If your honor please, we ceTtainly don't ob-

ject to it at all, but it might be wise to have it in there along
with the notice.
The Court: I suppose that will be understood, then~ that

that will be supplied and introduced as complainant's Exhibit
NO.6.
Mr. Whitescarver: All right; to keep it in order, I will

have that done at lunch time.
Mr. Minter: Do you propose to introduce the notice per-

taining to the amended charter1
Mr. Whitescarver: I can't find it.
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record the exhibit that is missing, or the amendment to the
City of Roanoke county contract that applies to the area that
is involved-the. Peters Creek area-effective May 2, 1955.
The Court: That's already referred to as Exhibit 6.
Mr. Whitescarver : Yes, sir; I just want to tell you that

I told Mr. Beavers to have the clerk prepare two copies of
the resolution which constitute the contract and they will be
filed as an exhibit. I would like to put Mr. Beavers on the I

stand.
Mr. Minter, do you have the date on that amendmenH
Mr. Minter: I take it it was amended December 5, 1955.
Mr. Whitescarver: Will you take the stand, Mr. Beavers ~

MR. JAMES A. BEAVERS,
called as a witness in behalf of the complainant,

page 138 r being duly swor,n, testified as follows:

DIRECT EXAMINATION.

By Mr. 'iVhitescarver:
Q. Mr. Beavers, tell the court your name and your con-

nection with Roanoke Oounty Sanitation Authority.
A. My name is James A. Beavers. At the present time,

I am Executive Director and Secretary-Treasurer of the Hoa-
noke County Sanitation Authority.

Q. You have in your possession the records of the Au-
thority, have you noU
A. Yes, sir.
Q.. When did you become first connected with the Author-

ity~ .
A. The first actual connection would be approximately

October of 1955.
Q. October~
A. Yes, sir.
Q. Were you regularly employed in October 1
A. No; actually, reg'ularly and full time employed as of

J anuarv 1st-
Q. A~of-
A. -1956.
Q. As of January 1, 19561
A. Exa.ctly.

Q. Then the dea.lings with reference to the in-
page 139 ~.terceptor line in question were in progress when

you first came with the Authority! .
A. Yes.
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burn in New York, in connection with the bond issue, and
they are not in my files.
The Court: Can't you get copies1
Mr. Whitescarver: Well, he has admitted the organization

and the issuance of the charter; that's all it was. I found
this one as amended and I sent the original to New York
in connection with the bond issue.
Mr. Minter: I understand here is the original, Mr..White-

scarver (indicating).
Mr. Whitescarver: The original charter; well, go ahead-

it's perfectly all right.
Mr. Minter: This is a letter from Mr. Norman Elliott,

Counsel for the SEC, in which he says the original charter
was amended in 1955 on a public hearing on November 10th;
so I take it the publication did have notice.
Mr. Whitescarver: It went to Reed, Hayt, Taylor and

'Vashburn, N. 2, Wall Street in New York.
page 136 ~ Mr. Minter: Weren't those filed1

Mr. Whitescarver: No; it would be-our origi-
nal copies went to the bond attorneys, R.eed, Hayt, Taylor
and Washburn in New York. The charter itself is lodged in
the State Corporation Commission under the Water and
Sewer Authorities Act. No provision is made for them
being lodged in the clerk's officehere, as is usually the case.
Mr. Minter: Isn't the amendment itself reflected by an

ordinance of some sort which would be part of the minutes
of the Board of Supervisors 1
Mr. .Whitescarver: I don't know what the amendment

actually is; I have in my hands a notice of an issuance of an
amendment.
Mr. Minter: Well, this .court and Mr. Elliott says the

amendment increased the area to be served and necessarily
raised the estimated cost of the project. "Teare willing to
stipulate that it was in fact done, but frankly, we intend at
some time along the line to take issue 'with the authenticity
of the notice.
Mr. 'Vhitescarver: Notice on the amendment to the area f
Mr. Minter: To the charter to the amendment; in other

words, I take it before the actual-
Mr. Whitescarver: Well, I'll try to find some-

page 137 ~ thing at lunch time but I think I do not have it.
M.r.Minter: All right, sir.

The Court: All right, sir; are you ready to proceed 1
Mr. 'Whitescarver: Call Mr. Beavers; if your honor please,

I intend the Clerk of the Court to prepare and file for the
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A. I would say yes; it was mailed on that date.
Q. Was that letter written and-kill that question. You

referred to minutes of a board meeting of the members of the
Authorit.y held the same day, January 5, 1956. Did you
bring t.hat Brooks matter before the Authorit.y at that time 7
A. I did.
Q. Was that the action of the Authority ont.he basis of the

request that Mr. Brooks made to you, t.hat action t.hat you
read into the record from the minutes 7
A. It. was.
Q. W.ere you directed by the Authorit.y to covel' such-

to cause such letter to be written and transmitted to Mr.
Brooks 7'
A. I was.
Q. Do you know when t.he act.ual permit was issued by the

Department of Highways of Virginia to install a portion of
this interceptor line in the public highway 7
A. I do not, at this time, know. I am not. aware of the

date.
Q. You are not aware of that date 7
A. Not of the exact date.
Q. You heard the testimony of Mr. Fitzgerald that was

taken in depositions in the officeof W"oodrum & Gregory some
time ago. Do you recall the date specified by

page 145 ~ him 7
A. I recall that it was very shortly after the

date of this letter-I would say two or three days.

Mr. Minter: If your honor please, that is in the deposi-
tion and actually, Mr. Beavers is incorrect. The date of the
permit was before the date of this letter. I ask the court
,to-

The Witness: Yes, sir.
Mr..Whitescarver: The date of the permit, I believe, Mr.

Minter-correct me if I am wrong-was the 4th of January,
1956.
Mr. Minter: That's correct, sir.

By Mr. Whitescarver:
Q: And the date of t.hemeeting of the Sanitation Authority

was January 5th, and the dat.e of this letter to Mr. Brooks is
January 5th. Do you know when construction actually started
on this interceptor line? ..,
A. To the best of 'my knowledge,' approxiinately April

of '56. .
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Q. Go ahead and finish.
A. If I may read from the minutes of the Roanoke County

Sanitation Authority, the meeting of January 5, 1956.

, 'The R. I. Brooks contract was discussed and it was ruled
that the standard reimbursement polic)' for repaying de-
velopers up to their initial capital outlay for the interceptor
. line alone would be followed. Any connection charge for
connections made to the interceptor or collection system,
as originally constructed and shown on the map of this sewer
to be recorded in the Roanoke County Sanitation Authority
Plat book, would be reimbursed to the developer as stated
in the standard operating procedure of record in the minutes
of September 29, 1955, and October 24, 1955."

page 143 ~ Q. Mr. Beavers, we can' 't hear you; at least, I
can't.,

A. Shall I read the entire letter or paragraph, rather~
Q. I'm going to show it to you next. Go ahead .with your

minutes.
A. Well, this is finished-" October 24, 1955."
Q. I show you here what was filed as Exhibit 1 with the bill

of complaint and purports to be a copy of a letter on the date
of.J anuary 5, 1956, addressed to Brooks & Patton, Inc., signed
by Roanoke County Sanitation Authority; by you as Secre-
tary and Manager. Is that a true copy of a communication
that you gave to Mr. Brooks ~
A. It is; yes-gave or mailed.
Q. Did you hand it to him or mail it, or do you remember.
A. I do not recall handing it to him; therefore, I assume

that it was mailed.

The Court: Now you state that was attached as an exhibit
to the bill of complainH
Mr. Whitescarver: Yes, sir.
The Court: I don't remember that.

By Mr. Whitescarver:
Q. Mr. Beavers' signature does not appear; this is a photo

copy of a carbon b~t that is a true copy of what was delivered
to Mr. Brooks~

A. Yes, it is.
page 144 r Q. Was it delivered to him on or approximatelv

the same date as it was dated there, January 5,
19561
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at that time, at least so far as the preliminary sewer plan
maps show, the land of Brooks & Patton.

Q. Go ahead.
A. As a result of the conversation with Mr. Braaks, the

situation or the circumstances were put before
page 141 ~ the Sanitation Authority at their next regular

meeting which, I believe, was January 6, of 1956.
Q. Had you seen the plans before that?
A. Yes, sir.
Q. v\711oshowed them to you?
A. T'Othe best 'Ofmy knawledge and as far as I know, Mr.

Brooks. It may have been in collaberation with Mr. Matthews.
Q. Did you have an 'Officeat that time?
A. Yes; we had just, as I recall, just recently been assigned

the officethat we have at the present time.
Q. Was anybady with Mr. Brooks?
A. Not to my knowledge.
Q. Did he bring the plans with him?
A. Again, as I say, it may have been Mr. Brooks or Mr.

M~tthews; I am not positive.
Q. Well, ga ahead and tell the substance of your dealings

with him. .
A. As I say, the situation was described to the Authority

and the letter which was written jointly by Mr. 'Whitescarver
and myself-the letter of January 6, 1956-addressed to Mr.
R. I. Brooks was the result of the Authorities discussion of
that particular situation.

By Mr. Minter: (interposing)
Q. Wbat. was the date of that letter? Excuse me.
A. As I recall, January 6th.

page 142 ~ The Caurt: You have the original file? Go
ahead.

The Witness: May I get the minute book of the Authority?
Mr. Whitescarver: Yes; you may.

(Witness left the stand to obtain the minute book of the
Authority and returned therewith.)

By Mr. 'Wbitescarver: (continues examination)
Q. Did Mr. Broaks discuss with you his desire, or any de-

sire, that hebe furnished with water-borne sewage far the
lands that either he, or his corporation, awned?
A. Yes.
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Q. I am going to ask you to tell the court please, in your
own way, your dealings with Mr. Brooks or Mr. Patton, if
you dealt with them and how it came about that the inter-
ceptor in question is connected into an area-into a line for
which the Sanitation Authority is responsible, and for which
the Sanitation Authority is paying bills to the City of Roa-
noke for treatment-tell first your connection with Mr. Brooks
and when and how you found out about this matter.
A. In approximately December of 1955-
Q'. A little bit louder, sir.
A. In approximately December of 1955, the Authority was

in the process of setting- up an office. Actually, we were not
in official, or I should say not in' actual 'operation, in that we
had no sewage customers at that time. We were primarily
interested, or primarily involved in the construction of a
North 11 system and tIle establishment of further areas, or
other sewage systems in which the Authority was interested
and had title to, or was securing title to.
During December of 1955 or thereabouts, as I recall, Mr.

Paul Matthews, who at that time was County Executive Officer
for the Board of Supervisors, as well as the County-

Q. A little bit louder, Mr. Beavers.
page 140} A. Excuse mE'. Did you get all of that? (Ad-

dressing- the reporter)

The Court: Yes; but I'm the one that's supposed to hear it
so please speak up.

A. All right; during that particular time Mr. Matthews,
Paul Matthews, 'was executive officer for the Board of Super-
visors of Roanoke Count.y. He was also County Erig-ineer
and he was also Secretary and Treasurer of the Roanoke
County Sanitation Authority. '
As I recall, Mr. Matthews brought. Mr. Brooks. or referred

Mr. Brooks to me as an employee of the Authority, as a
new-perhaps I should say novice employee of the Author-
ity-requesting t.hat I !rivehim as much information as possi-
ble concerning the policies of the Authority, and the means
whereby Mr. Brooks might secure sewage services for his
land located on Melrose Avenue, or Route 460.

By Mr. Whitescarver: (continues examination)"
Q. You mean his land, or do you mean the land of his own,

or Brooks & Patton, Inc. ? . '.
A. To my knowledge-to the best of my knowledge~it was
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Q. You think that would be classified as a collector line
and not an interceptor line?
A. Exactly.

The Court: Are you introducing that easement ~
Mr. Whitescarver : Yes, sir; this is a recorded easement

and we would like to file it.
Mr. Minter: Can I see it?
Mr. Whitescarver : We would like to file it as compJain- I.

ant's exhibit NO.8.
The Court: No. 8 then, and filed.

(The easement referred to above was received in evidence
and marked" Complainant's Exhibit No.8.) "

page 148 r By Mr. Whitescarver: (continues examination)'
Q. 'Mr. Beavers, does w:ater-borne sewage ori-

ginate on the land of Brooks & Patton, Inc. ~
A. It does.
Q. And is now being discharged into lines over which this

Authority has control and jurisdiction ~
A. It does; yes.
Q. Who pays for it to the City of Roanoke~
A. The Roanoke County Sanitation Authority pays the

sewage treatment charge to the City of Roanoke.
Q. How many customers on the line, at the present time,

that this involves ~
A. There are four relatively large businesses and approxi-

mately eleven or twelve apartment units-that is, residential
apartment units.

Q. I show you herewith a piece of paper; I would like
to ask if it is a memorandum made in your own handwriting,
and whether or not this list, or lists the various people who
are now connected on this line ~
A. Yes; this is .the listing of the businesses and the apart-

ment units that are connected to the sewage system that is
being discussed.

Q. Does the Authority service all those accounts f
A. The Authority does; yes.

'Q:. And pays the bill?
page 149 ~ A. Yes.

Mr. IWhitescarver: I would like to file that as complain-
ant's Exhibit NO.9.
Mr. MInter: What is that ~
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Q. Approximately April ~
A. Y'es; I would say the early part of April.
Q. Could you be in error on that ~
A. I could; yes. I do not have any actual record of that

particular date.
Q. Did you inspect the line from time to time ~

A. Yes; periodically.
page 146 ~ Q. From time to time~

A. Periodically; yes.
Q: Periodically; is all of this interceptor line within the

state highway ~
A. That portion within Route 460, Melrose Avenue, is

within the state right-of-way. The portion on Route 117 is
partially within the right-of-way and partially within the
private properties of E. F. Nichols and, I believe, a Mr.
Morgan.
Q. I show you here what purports to be a sewer line ease-

ment from E. F. Nichols' and Atlas Elizabeth Nichols, which
purports to grant to the Authority a 20-foot easement for
sewer line. I will ask you if that is on a standard, mimeo-
graphed form used by the Authority~
A. It is.
Q. Was that easement obtained for the purpose of putting

this sewer line in iU
A. This easement was secured for the purpose of putting

in tl1is particular sewer line, as well as the one that serves
the Norwood and north Norwood areas.
Q. In other words, the easement, however, is to the Au-

thority-gives to the Authority and a part of the sewer line
in question-this interceptor line-is now located within that
easement-
A. Yes, sir.

Q. -To which title is imTestedin the Authority ~
page .147 ~ A. Correct.

Q. You said you referred to Route 460 and yon
said that all of that line is within the highway. A part of it
was in 117 and a part runs through this Nichols property.
Isn't there additional portion of the interceptor involved that
is not on the state highway~
A. As I mentioned previously, there is a small portion that

is perhaps on the land of a Mr. Morgan adjacent to the Nichols
property-the interceptor.
Q. I'm referring to the westerly end of it on the street.
A. That, in differentiation from the interceptor line which

is in, of course-
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Mr. 'Vhitescarver: It's a list of customers on the line.

(The customers list referred to above was received in evi-
dence and marked" Complainant's Exhibit No.9. ")

By Mr. mitescarver:
Q. You collect regularly from all those customers?
A. Yes, sir.
Q. Mr. Beavers, have you had some other conversation with

Mr. Brooks, other than the one that you told us about prior
to January 5, 1956?
A. Yes; following the meeting of the Sanitation Authority

on January 5, 1956, and I would say, during the next ap-
proximate three to four months, there were several conversa-
ti'Onswith Mr. Brooks.
Q. Say that again?
A. As I say, following the meeting 'Of the Sanitati'On Au-

thority on January 5, 1956, and the letter to Mr. Brooks on
January 5, 1956, there were several conversations with Mr.
Brooks.
Q. By you?

A. By me; yes, sir.
page 150~ Q. Anybody e~se present at those conversa-

tions' .
A. You were present, I would say, at at least two of those

meetings, or during two of tho'se discussions.
Q. Were they in the court house here'
A. Yes.

Mr. Whitescarver: Your honor, we would like to reproduce
this and keep our original record.

(Paper handed to Mr. Minter.)

By Mr. 'Vhitescarver:
Q. I show you herewith a paper marked and headed" R,oa-

rioke County Sanitation Authority, No. 82," which purports
to grant to the Esso Standard Oil Company a sewer connec-
tion permit on the date of January 9, 1956, and signed by
you. Is that an original record in your office1
A. It is; yes, sir.

'Q. Who asked you for a-permit for the Esso Standard
Oil Company? Who asked you to issue it?
A. I do not recall the particular circumstances of this par-
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ticular request for a permit to connect, and a subsequent
inspection of that permit. I would assume that the building
contractor for the Esso Standard Oil Company did.
Q. The building contractor for Esso ~
A. Yes; that's the normal procedure~
Q. Did Esso Standard Oil pay a connection fee for that

permit~
page 151 ~ A. They paid no connection fee to this Au-

thority.
Q. Do you know whether they paid any connection fee ~
A. I do not know that they did; I know that during several,

or possibly during two or three of the conferences with Mr.
Brooks, questions were asked by Mr. Brooks as to the amount

, of the normal sewer connection fee that the Authority would
have charged, if the Authority charged a connection fee for
this service station.
Q. Mr. Brooks asked you what the standard connection fees

were for, or as established by the Roanoke County Sanitation
Authority~
A. Yes.
Q.The letter of-your letter of January 5,1956 had in it, as

I recall, that Brooks or Brooks & Patton would be entitled
to reimbursement at the rate of 100% of all connection fees
for a period of ten years; isn't that correct ~
A. Yes, sir; that is a summary of the actua1"reimbursement

paragraph of the letter.
Q. The pleading's filed by Mr. Brooks show that he has

made some connections fees and collected them direct. Do vou
know what they are-what connection fees he has made 'for
these customers that are on that list?
A. I do not know the amounts; I have heard indirectly that

Mr. Brooks has charg-ed either a sewer connection fee as such,
or included the connection fee as a portion of the

page 152 ~ cost of the land.
Q. Cost of the land?

A. Yes.

Mr. "Whitescarver: I'd like to file this as complain~nt's
Exhibit No. 10, with the request that we withdraw the original
record and make a photo copy for this record.
Mr. Minter: What is that?
Mr. Whitescarver: This is the connection permit from the

Sanitation Authority for the Esso Standard Oil.

(The sewer connection permit referred to above was re-
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noke County Sanitation Authority, by Paul B. Matthews,
Secretary" which sets out in detail connections fees and
charges and rates and charges for connecting on to the line.
Is that also a true copy of your records 1
.A..Yes, sir; it is.

Mr. Whitescarver: We would like to file that as complain-
ant's Exhibit No. 11.

(The legal advertising referred to above was received in
evidence and marked "complainant's Exhibit No. 11.")

Q. (Continued) Is that the rate schedule still in effect
now1
A. It is; yes, sir-with very minor modifications.
Q. Modifications by contract under the Act 1
A. Would you tell me what you mean by "contract"~
.Q. 'Well, the 'Water and Sewer Authorities Act authorizes

contracts which gives the Authority rather wide scope of
powers in contracting. You mean, amended by way of con-
tract,
A. Yes.

Mr. Whitescarver: If your honor please, with the exception
of what has to be furnished by the clerk, that is all we want
to put in by' this witness. '

By the Court:
page 155 ~ Q. Before you examine, let me ask a question

so that you can examine him further, if you wish.
Mr. Beavers, you stated that a number of requests have heen
made to the defendants to give the title to the Authority.
Has that title actually been given to the Authority ~
A. No, sir; it has not.
Q. It bas not; well, then, I also believe you stated th[]t it

was the policy not to permit connections until the title had
been given. V\Thywas there an exception in this case~
A. Firstly, your honor, as stated this was the first-oh, let's

say the first of one, two, or three sewage systems to he con-
structed in Roanoke County in areas in which the Author] ty
had jurisdiction. We were in the process of thrashing- out
policy-policies not only concerning the actual operation of
an existing system, but the policies of accepting sewage svs-
terns installed or constructed and installed at the eost of
individual developers.



R. 1. Brooks v. Roanoke County Sanitation4uthority 63

James A. Beavers.

ceived in evidence and marked "complainant's Exhibit No.
10. ")

By Mr. ",Vhitescarver:
Q. Mr. Beavers, has request been made of Mr. Brooks that

he, or his corporation, give evidence of title to the Authority?
A. Yes, sir; many times.
Q. Many times~ .
A. Many times.
Q; Going how far back ~
A. I' would say approximately April of 1956, or possibly

even March of 1956. Normally, we attempt to settle all mat-
te'rs of deeding sewage systems to the Authority prior to the
beginning of construction; or at least prior to the completion

and connection to a city main 01'-

page 153 ~ Q. Prior to any coimection?
A. Yes, sir. .

Q. And that has been the standard policy of the Authority-
to require that title vested in the Authority prior to connec-
tion?
A. Yes, sir.
Q. This, I believe, was the first one that ever came up; is

it not?
A. This was; yes, sir.
Q. This 'one and the Rosalind Homes?
A. Yes.
Q. Do you know of any connections that have been made

since that time without the question of title and ownership
being first settled?
A. No, sir; I do not. .'
Q. Did you make it clear to Mr. Brooks that the title and

ownership of this land, and complete control thereof, must
rest in the Authority?
A. I believe that firstly the letter makes that particular

requirement adequately clear and certainly,. in subsequent
conversations with Mr. Brooks, it was reiterated.
Q. Do you have the rate schedule there before you? I

mean, do you have it in the fOTmthat I can file it as an ex-
hibit?

,
("Witnesshanded paper to Mr. Whitescarver.)

page 154 ~ Q. I show you herewith a photo copy of notice
of a public hearing-of a legal publication headed

"Notice of Public Hearing, signed November 30, 1955, Roa-



66 Supreme Court 'OfAppeals of Virginia

JamBS A. Beavers.

460-perhaps I should stop there. As t'Oits 'Ownership, as toO
the rights of the Autharity, I d'On't knaw.
Q. I'll 'Otherwards, yau must have a determinatian as ta the

rights-
A. Yes.
Q. -Duties and respansibilities of the Authority~
A. As I see it, we d'Onat have a clear right to touch any

partian 'Ofthat particular system. .
Q. Is th~re a palluti'Onprablem up near the terminus 'Ofthis

line 'OnPilat Street?
A. I am advised that there is-Pilat Street.
Q. Can the Authority da anything abaut it withaut parallel-

ing this line ~
A. Na, sir; I cannat see that we can.
Q. Can we do anything with this interceptar line that is in

the public highway withaut having camplete can-
page 158 ~ tral of it ~

A. I cannot see that we cauld; I cannat see
that we cauld. .

Q. Are y'Oupositive that this sewer line runs through an
easement which has been deeded ta the Auth'Ority and nat ta
Br'Ooks & Pattan ~
A. So far as the information that I am able to secure from

the highway department as ta their right-af-way limits, the
line is definitely within the rights-af-way, as assigned ta the
Authority by the property 'Owner,E. F. Nichals, and his wife.

Q. Will you show that to the court, an the map, please sir,
where the line daes ga an 'Oureasement. I think y'Ou're gaing
t'Ohave ta take it to the bench, Mr. Beavers.

The Caurt: Na map is in exhibit yet.
Mr. Whitescarver: N.at except thase offered by Mr. Minter.

He said he ,,,as gaing ta file them. I understaad yau're going
ta file these maps as exhibits ~ (indicating maps)
Mr. Minter: Yes, sir.

By Mr. 'iVhitescarver:
'Q. P'Oint aut to the caurt, an this map here, what we are

talking ab'Out.
A. Thase are the preliminary-we stated these 'Or this is

"as built" in this particular case. They may agree.
Q. Well, let's see if they do and let's get it in the recard.

page 159 ~ (The witness campared tw'Osets 'Ofmaps.)
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Also, the Authority at that time had its hands full with
the construction of the North 11 system, and the financial
problems encountered there. vVe also did not feel that, or
perhaps I should state it in this manner-that we hoped, and
Mr. Brooks gave us every indication, that we weTecorrect in
hoping that we could come t.oan agreement with him and that
he would assign the title to the sewage system, or to the
Authority, without the necessity of taking it into court.

Q. I take it, then, that is the same explanation
page 156 ~ as to why the Authority waited until February 9,

1959--over three years-to institute the present
suit; is that correcU
A. Yes, sir; it is.

By Mr. Whitescarver:
Q. Just one minute; I want to ask .onemore question on

direct. Mr. Beavers, you have been involved with this matter
now for-with the sewage operation and with the operation
of the Authority for more than three years. In your opinion,
can the Authority operate a public sewer system effectively,
without having complete control thereon
A. No, sir; it cannot.
Q. Why not~
A. Firstly, as you are well aware as attorney for the Au-

thority, we have many problems .ofmaint~nance. In .order to
maintain a system properly, we must be able to get to the
system itself, to the manholes-to the line, if it becomes neces-
sary to, let's say, dig up and reconstruct. W'"ecannot go
through private property without the prior approval of the
owners. That, I would assume, is the basic reason.
Q. Can the Authority extend this line without complete

ownership, or at least complete control .of it1
A. No, SiT;I cannot see that the Auth.ority c.ouldand that

the present-or perhaps I should clarify that-the present
collector system is entirely on the lands .ofMr. Brooks, or the

Br.ooks& Patton Corp.orati.on. In order to extend
page 157 r the system, it w.ouldbe necessary to g.o into the

land of Mr. Br.ooks, .or the Br.o.oks& Patton Cor-
poration.
Q. In other words, you could not extend this line at all-
A. That's correct. '
Q. -to serve the public down there unless you .owned it.
A. That's correct; the intercept.or line located within the

right-of-way of R.oute 460 is within the right-.of-way of Route
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Q.Well now, have all of the parties listed on Exhibit No.
9 been paying, or been charged with the sewer assessment '01'
service charges, or whatever you call it, by the Authority~
A. They have heen billed by the Authority and the ma-

j'Ority of them have paid the sewage service charge to date.
We have, as you know, some difficulty with those-or some

difficulty with residential property owners who
page 161 ~ either pay under pr'Otest, or do not pay at all.

The Court: All right, sir.

By Mr. Whitescarver: (continues examination)
Q. Anybody paying under protest d'Ownthere now, except

Mr. Br'Ooks1
A. ",iVell, Mr. Brooks has been paying a portion of the

sewage service charges himself, as the owner of the property,
and he has been paying, as I recall, under pr'Otest.

The C'Ourt: All right, Mr. Minter. You may proceed.

CROSS EXAMINATION.

By Mr. Minter:
Q. Mr. Beavers, I believe you testified that you were as-

s'Ociatedin some manner with the Authority back in October,
in 1955 ~ Is that correct ~
A. Yes.
Q. ~at was the nature of that association 1
A. Actually, if I may go into this further in detail, I was

hired as an assistant to Paul Matthews, as County Engineer
and County Executive Officer-and alsQ to assume' a portion
of his dnties as the Secretary and Treasurer of the Authority.
Now, in October, we began seenring- the first rights-of-way
sewer line easements for the NO'rth 11 system.

The Court: Mr. Beaver, I just can't hear you.
Mr. Minter: Talk directly to the .Judge. I am closer andI

can hear you.
page 162 ~ The Court: No; I am going to make YQUtalk or

else get 'Offthe stand-one or the 'Other.
The Witness: May I say I had the same trouble sitting

over there (indicating) in hearing 'Others here .
. The C'Ourt: I don't care about your trouble but I want
to' hear' you.
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A. There are minor changes in that particular section (in-
dicating) but they are so minor as to location.
Q. Well, the Judge can't hear you there.
A. There are minor changes from the" as-built" or rather,

from the preliminary to the" as built"-minor changes which
so far as location, are not great enough to change the exact.
location or the actual location of the sewer line.
Q. Are you satisfied, from the map Mr. Minter is going to

put in the record, that this line goes through the Nichols
property which you have an easement to?
A. Yes, sir; insofar as my information from the highway

department is concerned.

Mr. 'Whitescarver: Your witness.

By the Court:
Q. Now, one more question. Exhibit No. 10 is, I under-

stand it, a permit granted to Esso Service Station for a con-
nection. Exhibit No. 9 lists other connections to the R. I.
Brooks line. Who granted the permits to these people to
connect?
A. Those permits, I might say-those permits that we're

issued were issued by the Sanitation Authority Office;
Q. Well, do I understand that you have a permit granted

to the A & P Food Store?
A. Yes, sir.

Q. And the Melrose Gulf Station?
page 160 ( A. Your Honor, I don't believe that the Gulf

Service Station was connected by permit. I mig-ht
~o further, if I may. '~Te issued perm~ts, I would say, during
the first year or so reluctantly but still hoping- that the dis-
ag-reement between the Authority and Mr. Brooks could be
settled. The Gulf Service Station and the Brown Derby
Restaurant were not issued, as I recall, any permit. They
were not issued any permit bv the Authority, at least.
Q. Then No. 5 on this Exhibit No. 9 savs "Apartment

hOl1sesowned by R. I. Brooks-four units-three units-two
units"?
A. Yes, sir; one of those-
Q. Were any permits issued in these instances?
A. One permit was issued.
Q. To whom?
A. I'm sorry, your honor, I don't have the record with me.

I assume it was to Mr. Brooks, as the owner of the property.
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A. Yes.
Q. I take it then the acquisition of easements and rights-

of-way that you were acquiring on behalf 'of the
page 164 ~ Sanitation Authority were those limited to the

North 11 area 1
A. They were limited in the beginning only in that that

was the initial area of the Authorities Jurisdiction and
projects.

Q. Well, I don't care about the reasons, Mr. Beaver; the
easements and rights-of-way that you were acquiring f'Or the
Authority were limited to the North 11 area-righH
A. No; no.
Q. Well, where else were you acquiring easements 1
A. The only additional area that we were concerned with,

a~ that time, as I say were the Norwood area and of course,
the R. I. Brooks area. Th'Osetwo systems '~7ereconstructed
at approximately the same time.

Q. Did you in fact acquire any easements or right-of-way
during that period for any area other than North 11~ '
A. Yes; I do not recall the exact dates-we have easements

on record that we secured for the installation of the Norwood
interceptor line, a portion of which went across the E. F'.
Nichols property. .

Q. I take it then as of January 1, 1956, you were no longer
associated with Mr. Paul Matthews in any way, but were
regularly employed in the present capacity with the Au-
thority1
A. I was regularly employed by the Authority; yes.
Q. Mr. Beavers, isn't it true, sir, that you first became

cognizant of the Brooks' plan to install a sewer
page 165 ~ because of your association with Mr. Paul Mat-

thews, and Mr. Matthews' office~
A. Mr. Matthews was Secretary and Treasurer of the Au-

thority, as well as County Executive and County Engineer-I
could not say which came first.

Q. In other words, as I understand it, sir, ~70Udon't know
whether you became apprised of the Brooks project because of
your association with Mr. Matthews, or because of your as-
sociation with the Authority~
A. I would say that my official dealings with Mr. Brooks,

or officiallybecoming aware of his situation, came as a result
basica.lly of my being an employee of the Authority.

Q. 'Well now, suppose I show you the plans here, sir, 'Ofthe
proposed project which was signed by Mr. Paul Matthews.
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By Mr. Minter: (continues examination)
Q. The Judge has got to decide this case and we'd like for

him to hear all of it.
A. On July 1, 1955, I was employed as assistant to Paul

Matthews-as assistant to him as County Executive Officer
and as County Engineer-and also to assume a portion of the
duties as Secretary and Treasurer of the Authority.
In the beginning ,those duties as assistant, insofar as the

Authority was concerned, were very light in that the Au-
thority was still in the process of commencing construction
in the North 11 area, or perhaps I should say in settling all
matters p~ertainingto the funds to be made available for the
construction of that system.
Q. Will you wait just one moment, Mr. Beavers. I can't

hear you over the ringing of the bell.
A. In October-

By the Court:
Q. Do you have to go into all that detail just to tell us what

you were doing in October of '56? .
page 163 ~ A. Only insofar as it concerns the Authority.

Q. I mean '55. V\Te 11, what was your connec-
tion in October, '55?
A. In October, 1955, I 'was assigned the job of securing

sewer line easements and rights-of-way for the North 11
system.

The Court: All right.

By Mr. Minter: (continues examination)
Q. As I understand it then, sir, in October, 1955, the ohly

reason you had any connection with the Authority was be-
cause you were assistant to Mr. Paul Matthews?
A. No; I would not agree entirely on that.
Q. 'Vere you employed by the Sanitation Authorit.y in

October, 1955?
A. Yes, sir.
Q. Were you on their payroll?
A. Yes.
Q. Then I take it you were duly employed during' that

period by the same Sanitation Authority and also Mr. Paul
Matthews?
A. Correct: excuse me-correction on that~bv the Roanoke

Countv Board of Supervisors. .-
Q. Yes; employed to be in Mr. Matthews' office?
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A. To my knowledge, Mr. Br'Ooks has not submitted any
written application to the Authority.

Q. Right; then I take it from that, Mr. Beavers, that there
is a very go'Od likelihood that the only time you ever saw
plans of the proposed Brooks line, until the time it was com-
pleted, was in your capacity as assistant to Mr. Paul Mat-
thews, who did in fact approve these plans; isn't that cor-
rect, sir?
A. No, sir; I don't believe that would be correct in that as

I stated before, Mr. Brooks came to the office several times.
'W"ediscussed the situation-we discussed it, as I recall, the
proposed system and the proposed connections at that time.

Q. Uh-hum. Mr. Beavers, I show you the proposed plans.
'''ould you please determine if the Sanitation Authority ever
approved those or if your signature is on th'Oseplans?
A. There is no signature on the plans which they sent the

Authority, or any representative of the Authority as such.
Q. Who, in fact, did sign those plans?

A. The tW'Osignatures are H. Cletus Broyles,
page 168 ~ City Engineer, and Paul B. Matthews, Engineer

'OfRoanoke C'Ounty.
Q. Does Mr. Br'Oyles indicate on there that he is acting 'On

behalf 'Of the Authority?
A. He d'Oesnot.
Q. Then I take it these plans were approved by Mr. Paul

Matthews, as Engineer for R,oanoke Oounty, and I take it
further from the evidence here that the Sanitation Auth'Ority
did not approve those plans?
A. The Sanitation Authority, as such-meaning the five

individual members--Tarely approves plans.
Q. I take it that the five individual members are not re-

quired to approve the plans but I think, if the plans are sub-
mitted, it would require some proof or some action on behalf
'Ofthe Authority, which would in fact approve them.
A. Yes, sir. "
Q. In fact, no such approval was given if we can believe

what the plans says; is that correct, sir? .
A. The only thing that I could say to that is that they were

riot approved bv me as the agent of the Authorit~r. They are
approved by Mr. Paul B. Matthews as "On the plans Engi-
neer, Roanoke County.". . .

Q. Are you saying that Mr. Matthews did not approve these
pll'lns as County Eng-ineer? ,.'
A. N'Otat all; I'm merely saying that the 'signature 'Onthe
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Wauld yau say it's possible that by being in Mr. Paul Mat-
thews affice that you saw thase plans there ~
A. I wauld say it's entirely possible; yes.
Q. DO' yau happen to' have, an behalf af the Autharity, any

plans af the 'prapased sewer line 1
A. Of the proposed R. I. Braaks sewer line ~
Q. Yes, sir.
A. Yes.
Q. Yau dO'have them 1
A. Yes.

Q. The prapased plans-cauld we see thase ~
page 166 ~ A. Yau have them there an the prapased, I

believe. As I say, I have seen the prapased plans;
I alsO'have a capy af the as-built. I dO'nat, in the affice of
the Autharity, have a capy af the prapased. As a matter af
fact, we dO'nat na'rmally keep the prapased capy once the
system is canstructed.
Q. I take it, 0'1' as yau have testified then, that yau did in

fact have plans af the prapased sewer in yaur capacity?
, A. NO', sir; I cannat say that we did have them.
Q. In ather wards as I understand it, sir, the Roanake

County Sanitatian Autharity daes nat have, and prahably
never did have, plans af the propased Braaks sewer line?
A. I wauld say the Authority, and the Autharity affice in

which I was lacated. did nat have thase; nO'.
Q. Accarding' to' the minutes af the Raanake Caunty Rani-

tatian Authority, which we prapase to' intraduce intO'evidence
here shartly-a capv af which yau sent to' Mr. R. I. Broaks,
enclased with this letter af .January 5, 1956, says" That an
applicatian shall be made to' the Autharity and a man af the
prapased develapment, etc. to' be enclased therewith." I
.take it that if yau ever had a map that it became a partaf the
afficial recard af the Sanitatian AutllOrity; wauld it. nat ~
A. The map, yes. As I stated befare, at the time if it 'was

a preliminary map. that map wauld have been destroyed upan
the campletian af the system, in that as-built system, in many

cases. differs g-reatly fram the original propased.
page 167 ~ Q. Then it is impossible to' determine, I take it

fram the recards af yaur affice whether these
minutes of the Raanake County Sanitatian Autharity were
ever camplied with 0'1' 'naU
A. I wauld say fram the recards in the affice that yau are

carrect to' my knawledge.
Q. Is it narmal to' destray recards af that nature ~
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A. I would say not in that; the original plan as I was made
aware of it was that I was employed primarily by the Au-
tho'rity or, let's say, for the Authority in that as the Au-
thority grew and needed, let's say, more of my time, then that
time would be devoted until such time as a full time employee
of the Authority was required.

Q. I take it then, though, that you are unable to recall at
the time this introduction which was made, first of all-you
can't recall exactly when it was, and I take it you can't

recall whether Mr. Brooks was introduced to you
page 171 ~ as an agent of the Sanitation Authority '01' as an

assistant of Mr. Matthews 1
A. I think the one possibly-the one date that would clarify

this would be the date that the Authority officially moved
into the officethat it now occupies.

Q. What is that date, sid
A. I'm sorry, I don't have it at my fingertips at the present

time. .1 have it in the records downstairs in the office.
Q. Isn't it quite possible, Mr. Beavers, that Mr. Matthews

introduced you to M'r. Brooks because Mr. Brooks had been
asking Mr. Matthews if the county could build-foot the bill
for his sewer line 1
A. No, sir; I don't believe that that could have been possi-

ble.
Q. Then how do you explain paragraph 2 of your lette of

.January 5,1956, in which you said "You will understand that
the' Authority has no funds to assist your company"1
A. I can only say that that was a very definite statement of

the Authority from the beg'inning to any developer in that
the normal situation, as I say it, the normal attitude of a
developer would be to secure all the financial assistance pos-
sible from any agency.
Q. Mr. Beavers, I believe when you are reading' from the

minutes of .Januarv 5. 1956, at which meeting the Authority
authorized you to write this letter to Mr. T-h'ooks

page 172 ~ that you sa{d "The Board of Directors authorized
YOU to reimburse Mr. Brooks for connection fee

charges to both connector and interceptor line"; am I correct,
sir1 ' .
A. That is tJJe statement in the minutes; yes, as read.
Q. I take it though tlJat the letter that you sent to Mr.

Brooks didn't conform to that, did it 1
A. It didn't in that going further into that, as I recall,

the discussions during the actual official meeting of the Au-
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map is "Paul B. Matthews, Engineer af Roanake
page 169 r Caunty."

Q. I take it, Mr. Beavers, as Mr. Matthews
assistant, yauprabably handled all sarts af plans af this sart;
yau were mare 0'1' less Mr. Matthews right-hand man-is that
cO'rrect~
A. I was Mr. Matthews assistant; yes.
Q. And thing-s that wauld came intO' Mr. Matthews affice

ardinarily wauld certainly came to' yaur knawledge in the
usual caurse af events, wauldn't they ~
A. Narmally, yes.
Q. And if we can shaw here that Mr. Braaks did, in fact,

gain and talk with Mr. Paul Matthews an numeraus occasians,
that there is a very strong passibility that yau were present
during same af the canversatians when thase two gentlemen-
during same af the canversatians between thase twa gentle-
men and that further, yau did learn fram thase canversatians
and fram Mr. Matthews' discussians, yau did in fact learn
of the prapased sewer system; isn't that correct ~
A. NO', sir; I cannat ag-ree to' that.
Q. I see: but yet, nO' plans were submitted to' the Autharity

and nO'plans were appraved by the Autharity but yet yau
knaw abaut this ~
A. Yes, sir.
Q. I see.
A. May I gO'further an that ~
Q. Yau may, sir,

A. As stated previausly, as I recall Mr. Mat-
page 170 r thews braught Mr. Braaks, and the plans, to' the

affice af the Autharitv.
Q. I may say, sir, that I was g'oing to' Questian yau an that

next. We will gO'intO' that subject; I believe yau did testify
earlier that Mr. Matthews intraduced Mr. Braaks to' you. DO'
yau remember when that intraductian taak place?
A. NO',sir; I cauld nat say that excepting that it was shartly

after the actual setting-up af the affice, the afficial affice af
the Autha'rity-the present office.
Q. And I believe yau testified that the affice was set up

during- December, 1955'
A. I wauld say appraximately; yes.
Q. And I wauld take it that inasmuch as yau were nat fully

emplayed bv the Autharity until January 1, 1956, that prab-
ablv Mr, Matthews' intraductian af Mr. Braaks to' yau was
as Mr. Matthews' assistant? .
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thority and prior to the time that the letter was actually
written, resulted in the change that you have there.
Q. I take it though that you sent a letter to Mr. Brooks

here which actually was not complete within the scope of your
authorization, or your order. They had authorized you, I
take it, to offer to Mr. Brooks reimbursement for both con-
nector and interceptor lines but that letter doesn't say that?
A. No, sir; it does not and I do not recall the circumstances,

but Mr..Whitescarver may.
Q. I see; was Mr. Brooks present at this January 5th meet-

ing of the Board?
A. No, sir; he was not.
Q. Had Mr. Brooks petitioned, in any way, the Board for a

permit to eonstruct this line?
A. Mr. Brooks had had no written correspondence with

the Authority to my knowledge, or to any other
page 173 r agent or agency.

Q. Mr. Beavers, are you completely sure about
the construction date of this sewer line?
A. No; I am not. As I said, I believe that I stated before,

or testified before, I have no actually written records, in that
periodic inspections were made during construction.
Q. Well now, I believe you have in your file there a copy

of the as-built sewer system. What is the date on that,
sir?
A. The date is April 3. 1950.
Q. I believe you testified that it was your recollection that

the sewer was-that the construction of the sewer commenced
iii the month of April?
A. "\¥ould you repeat that, please?
Q. As I recall your testimony, you stated that it was your

recollection that the construction date for the sewer line
beg-an in the month of April?
A. I believe that I stated March or April or May: I'm not

positive of that. T say I am not positive of the date of con-
struction. or the periorl I'xactly. .
Q. I take it the as-built plan actually represents the com-

pleted sewer line; does it not?
A. Yes.
Q. And I take it the sewer line would Jlave to be complete,

nt least by A-pril 3rd of 1956?
A. I would certainly assume so.

page 174 r Q. Yes. Mr. Bea\rers. inasmuch as this nro-
posed construction was not approved by the Roa-
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noke County Engineer until the 3Oth-I beg your pardon-
until the 20th of December, and was not approved until the
19th of December by Roanoke City, would you tell me on what
authority, and by what logic, the Authority acquired an ease-
ment from E. F. Nichols, which is dated December 9th, 1959?
A. The easement was primarily, and in the beginning,

secured foorthe Norwood and North Norwood interceptor line
at the time the R. 1. Brooks line was proposed. I talked to Mr.
E. F. Nichols and made him aware of what was proposed
and asked whether an additional sewer line easement could be
secured.
Q. I take it then-

Mr. Whitescarver: Let him finish, please, SIr. Let him
finish his answer.
The Witness: And at that time Mr. Brooks, or Mr. Nichols,

said that he could see no reason why an additional easement
would be necessary, in that the original easement could be
used for both.

By Mr. Minter: (continues examination)
Q. I take it then that your testimony that this easement

was acquired so that the Brooks line could be built ""vasin
error?
A. I believe that if you will checkmy testimony that nothing

was stated to the extent that it was acquired only
page 175 ~ for Norwood line.

Mr. Minter: I would like the reporter to find that in the
record, your honor, please. It was the question of Mr.
Whitescarver that this easement was acquired so that the
Brooks sewer line could be built. Would you find the ques-
tion and answer on that, please, sir?

(The reporter read the question and answer requested.)

Q. (Continued) And I take it, Mr. Beavers, that the date
that easement was acquired that actuallv it was. in filet. ac-
quired strictly for the Norwood section, inasmuch as the pre-
liminary plans here hadn't 'even been approved by the proper
authority for the Brooks sewer line?
A. The only answer that I can give you there to the best of

my knowledge, is that I was aware, as was Mr. Nichols, that
both systems were proposed.
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By the Court: (interposing)
Q. What both systems were that 1 .
.A.That both systems, meaning the Norwood system and
the R. I. Brooks system, both of which would cross his prop-
er~y.

By Mr. Minter: (continues examination)
Q. You say you were aware both systems were proposed ~
A. Yes.
Q. And this easement is dated December 9th so I take it

negotiations must have started some time befor.e
page 176 r then 1

A. Perhaps so; as I believe I stated-

The Court: I wish you an would give the year. December
9th doesn't mean anything.
Mr. Minter: I beg your pardon, sir; December 9, 1955.

That would be December 9, 1955, wouldn't it ~
The Court: I don't know; what is the date on, that ease-

ment, Mr. Bieled
The Reporter: December 9, 1955.
The Witness: It was 1955; I would sa.y so.

By Mr. Minter: (continues examination)
Q. 1955; I take it, Mr. Beavers, that you must have known

then about the Brooks sewer line sometime, or the very early
part 'of December, or possibly November 1
A.. I would say that I must have; yes.
Q. And I repeat my question-it is quite liJwly, quite pos-

sible, f,romyour knowledg.e or if your knowledge was ~,equi:'ed
because 'of your contact WIth the Roanoke Coul'1tyEngmeermg
Office 1
A. W'ith t.heRoanoke Count.y JBngineer in his dual capacit.y,

perhaps yes. The two were so intermingled that I am sorry
I could not cleave the two.
Q. SOt.hen it.'s possible 1
A. It's possible; yes.
Q. It's possible, yes. I understand t.hat part 'Oft.his Brooks
. sewer line-I believe you referred to it as being

page 177 r in the Morgan property-part of it crosses the
Morgan property; is that correct 1

A. Morton 1 Morgan, I believe it is.
Q. Morgan1
A. Yes.
Q. Has an easement been acquired forthaH
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A. Not by this Authority; no.
Q. Then I take it that the Nichols easement agam, then,

was not specifically acquired because of the-
A. I can only answer that by saying that at the time of this

discussion, or 'Ofa discussion with the highway depa:rtment,
no one was seemingly aware of the exact location of this
right-of-way line or the property line, either of Mr. Morgan
or Mr. Nichols.
.The statement of the highway department is that they have

a 60-foot wide right-of-way. If the line is installed as shown
on the map and as it was understood that it would be at that
time, then the line is partially on the land 'OfNichols, without
any doubt; and as t'Othat 'OfMorgan, I am not positive.
Q. Ain I correct, then, that you are not completely sure

whether the Brooks line is completely in 460, or not ~
A. I believe you mean Route 117 in this particular case.

Q. Well, yes.
page 178 ~ A. Repeat the question and I'll answer it.

Q. Do you conclude from what you say that
there is a questi'On as to whether 'Or not a portion of the
Brooks sewer line is in the Nichols property ~ Let me phrase
it that way.
A. There is a small doubt that could 'Only,as I see it, 'Only

be settled by an actual survey.
Q. Yes; so then I take it even further that this easement

was not acquired to build the Brooks sewer line?
A. Not primarily.
Q. No, sir. Y.ou have been discussing permits here that

were issued earlier. ",\That is the nature of these permits
and what do they mean?
A. The permits are basically f'Orthe purpose of controlling

sewer connections in Roanoke County. They are issued by
the Authority as the only agency in Roanoke County set up
far that purpose, or doing that type of work.

Q. Yes, sir; is the permit necessary for a person to tie into
the sewer line at Brooks? '
A. Legally, yes.
Q. I believe you testified here that the Authority has made

no connection fees and has actually collected no connection
fees from anyone who is tied into the Brooks line?
A. That's correct. .
Q. I believe you testified further that Mr. Brooks came to

you and talked with you about the amount to
page 179 ~ charge for connection fees?

A. That is correct.
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Q. And what was it in connection with? What was it, or
what was the occasion for Mr. Brooks talking with you about
connection fee charges?
A. The three particular connections that I recall were for-

one for the A & P Food Store; (2) for the Gulf Service,
and (3) the Brown Derby Restaurant.
Q. Mr. Beavers, I am intrigued with this. If the Authority

under their contract here claims they will make the connection
fee charges reimbursement to Mr. Brooks, why would. Mr.
Brooks come to you and ask you what the connection fee
charges were, and why would the Authority, for a period of
three years, fail to make any connection charges?
A. Basically and purely for the reason that Mr. Brooks,

himself, suggested that he make the connection charge and
collect it himself since we had proposed to charge, or rather
charged the normal sewer connection fee and we rebate all of
it, 100% to Mr. Brooks.
Q. I think the letter here, that was dated January 5, 1956,

was modified by some sort of subsequent agreement between
the parties; is that right, I take it?
A. I could not call it an agreement. Mr. Brooks apparentl}7

has legal title to the land; it is his money that was used to
construct the line and it would appear that, if we

page 180 r did not want to go into court, that we are not at
his mercy, necessarily, but certainly must go

along with hini to a certain extent, especially if he wouldn't
come to an agreement without any actual legal action against
him.
Q. I wish you would talk to the Judge, please.

The Court: I wish you would, too.
The Witness: I'm sorry, Judge.
The Court: I'll have to get you a loudspeaker or some-

thing.
The. 'Witness: ,Ve need it, your honor.

Bv Mr. Minter:
"Q. Mr. Beavers, isn't it true that this letter of January
5, 1956 is nothing more than a proposal to Mr. Brooks?
A. No; I can't say that it was a proposal. It was the Au-

thorities' agreed upon policy at that particular time, and an
initial policy.
Q. Excuse me; iIi other words, this letter manifests the

policy of the Roanoke County Sanitation Authority?
A.At that time;"yes. .
Q. And it does not purport to be a contract?
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A. It would be, as I see it, a listing of the terms of a
contract; yes. A listing of the terms under which Mr. Brooks
could have that particular sewer line installed.
Q. Well now, the terms under which Mr. Brooks can install

his line, and an agreement to terms under which
page 181 ~ Mr. Brooks would install his line, are two different

things. Now, does this document--does the Sani-
tation Authority feel they have a contract with Mr. Brooks,
which they are suing here today to enforce ~
A. I believe that you have the answer in Mr. ,Vhitescarv-

er's answer or rather, eomplaint.
Q. Mr. Beavers, I take it that if this sanitation line were

acquired based on what has already been testified here, that
the Authority would expect an easement over Mr. Brooks'
land, 001' that portion of the line .which lies in his property; is
thateorreet ~
A. I would say that that would be correct today; at the

time this letter was written, and aceording to the preliminary
plans, a public street was to have been dedieated in whieh
this sewer line would have been installed-all of the sewage
system..
Q. Exeuse me; has that street ever been dedieated ~
A. Not to my knowledge. '
Q. Then I ask you this, Rir-do you have any instrument,

any doeument whatsoever signed by Mr. Brooks, agreeing to
transfer his sewer line and to give you an easement over part
of his property ~. .
A. There is no written document of that type.
Q. In other words, I take it, this letter right here is abso-

lutely the only thing you have?
page 182 ~ A. That's the only \vritten doeument of any

type.
Q. Mr. Beavers, would you identify this document, please,

sid

(The letter was handed to witness.)

A. This is apparently a .eopy of the minutes of September
29, 1955, and Oetober 24, 1955, which are referred to in my
letter of January 5, 1956.
Q. What do those minutes purpart to do~ You don't have

to read it, Mr. Beavers; we will introduce it into the record-
but what is the purport? ,"Vhatis the intent 'Of thaH

(Witness read the minutes to himself, silently.)
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A. This listing of an excerpt from the minutes of the Au-
thority lists the policies and procedures of the Authority, as
regarding extensions or installations of sewage systems, over
which the Authority would have control.
Q. Mr. Beavers, do the policies, as set forth in these min-

utes, conform to the letter you sent Mr. Brooks f '
A. I would say this-that if compared, they might not en-

tirely conform. The policies of the Authority, at that time,
particularly as pe'rtains to extensions or installations of sys-
tems by private developers, was very changeable.
Q. Why was this sent to Mr. BrooJrsf
A. As stated previously, Mr. Brooks had requested infor-

mation as to the Authorities policies concerning
page 183 ~ the installation of a sewage system-l1is one, in

particular.

Mr. Minter: If your honor please, we'd like to read' just
a very short paTt of this or Mr. Beavers-if Mr. Beavers
doesn't object, I will read it.
The Court: Is that in the reeord f
Mr. Minter: It's going to be, sir:
Mr. Whitescarver: Isn't it filed as an Exhibit f
Mr. Minter: I intend to, sir.
Mr. 'Whitescarver: Don't we have it as an exhibit attached

to the Bill of Complaint f ,
Mr. Minter: I don't think this one is filed; there seem to

be several excerpts from various minutes filed.
The Court: All right, sir.

Bv Mr. Minter:
"Q. It, says" A sewage collection system may be constructed

in the cOlmty under areas included within the project speci- I

fled for the Authority, by the following methods." Now, Mr.
Beavers, what does" a sewage collection system" cover in the
context, as used here f
A. Normally, a sewage collection-
Q. Not norman)" sir: what is it intended to mean here 7
A. May I read it, sir f
Q. Yes, sir.

(Minutes handed. to the witness.)

A. I can only answer by saving that in this. or
page 184 ~ any other circumstance, a collection system is a

system within the streets to which the individual

.•
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laterals are normally connected, and which system eould not
normally be construed as. a sewer trunk line, one which basi-
eally carries sewage rather than has individual oonnections.

Q. Let's clarify this point right here. In other words,
I take it, that portion of Mr. Brooks sewer line in 460 would
be considered what?
A.Basically, that line would be considered an interceptor

line-a trunk line, which one-which can be extended to a
collection system.
Q. And what would that portion of Pilot Street be con-

sideTed?
A. That would be considered a collection system.
Q. Now, I quote from paragraph 1 of these minutes, sent to

Mr. Brooks. It says "The following is the established pro-
cedure for the construction~f individual sewage projects.

"In cases where a developer of a sub-division, or other
interested party desiTes to install said facilities at the ex-
pense of such party, or parties."

Now, would you say that these minutes, Mr. Beavers, were
intended by the Board to cover the installation 'Of sewers
generally, or do you think it's restricted specifically to a
so-called collection system, in the technical sense?

A. I would think that that would be sewer col-
page 185 ~ lector, or interceptor, to the entire system.

Q. In other words, a sewag-ecollection system,
in all probability, referred to in these minutes would include
a project, as defined up here in paragraph 1: is that correct?
A. I can only go back to my definition of collector versus

interceptO'r.
Q. 'Vell, I read further. It says" A sewage collection sys-

tem may be constructed in the county under areas included
within the praject specified for the Authority, by the following
methods:

"A. They may be constructed by the developer, or other
interested party, in their entirety, and if sa, shall be con-
veyed to the Authority for its control, operation and main-
tenance."

Now, that is presumably one .method whereby a sewer
sYstem is constructed in the county; am I corre"ct in that,
sir?
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A. Yes; that would be one method.
Q. That is distinguished from B here, which says:

"B. They may be constructed by the developer, or other
interested p~rty, and if so, shall be conveyed to the Authority
with certain reimbursements accruing to the developer, as set
forth in the following sections:"

Then, under paragraph B there, there are tWQ
page 186 ~ sections which presumably have to be met-re-

quirementsthat have tQbe met in order to entitle
the sub-divider to reimbursements. Now, under this section,
I take it, in order to be entitled to reimbursements that you
have to conform to another paragraph of these minutes which
requires the actual applicatian by the 'Owner of the land, in
which he gives the total area to be developed and the number
of residential or business properties to be connected to the
total length of the sewer line, the estimated cost of the same,
and the like-and attached to such application shall be a
map of the proposed develapment, etc. Now, I believe you
testified here that Mr. Brooks never, in fact, submitted such
a map or never, in fact, submitted such an application?
A. That is correct.
Q. SO I take it according tQ these minutes here, he is not

entitled to reimbursement, according to the reading of the
minutes; am I correct?
A. I would say that he has nat gone through the normal

procedure.
Q. Now, I notice further in the minutes here, it says :

"In the event an interceptor line is required an the parti-
cular construction, and such interceptor is approved by the
Authority for future use of other drainage areas, the de-
velQper, 'Or 'Other interested party may construct the same

under the cantrQI of the Autharity, and may be
page 187 ~ reimbursed ta the extent 'Of'Onehundred per cent

'Ofthe cost of such interceptor" as distinguished
fram reimbursement fram connect 'Or lines; is that carrect, Mr.
Beavers?
A. Connector lines?
Q. SQ I take it, here we have minutes 'Ofthe Baard 'OfSani-

tatian AuthQrity which says, in 'Order to get any reimburse-
ment at all, you must make praper application setting farth
various requirements and even if YQUdo that, then you are
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entitled only to reimbursement from the so-called interceptor
line?
A. Yes, sir.
Q. Not from the connector line, or from the feeder line?
A. As stated previously, the Authority was in the throes

of working out policies to not only enable, but to encourage
the installation of sewage systems in Roanoke County. Those
policies have changed since; they have changed several times.
Their intent was to encourage the installation of sewage sys-
tems in Roanoke County where possible some portion of the
actual cost of installation has been rebated back to the de-
veloper, those actually footing the cost of construction.

Q. Well, Mr. Beavers, l take it we are struck with this
anomylous situation in which you send a letter to Mr. Brooks,
dated .,Janua'ry5, 1956,in which you state that Mr. Brooks can
build his line but if he does, the title's going to have to be

vested in th.e Authority and they will reimburse
page 188 r him for a period up to ten years and up to the

total cost of instl;lllation, from connection fee
charges made in the interceptor line only and yet, the actual
resolution passed by the Board of the Sanitation Authority,
on the same date, January 5, 1956, authorized you to reim-
burse Mr. Brooks a hundred cents on the dollar for connection
fees on the entire line?
A. Excepting that you will recall his entire land area was

owned, at that time,. by his corporation: consequently, any
connection within that land area to the collector svstem ,vonld
he from properties belong-ing' to him. Any coimection fee
charged would be purely and simply a bookkeeping' ventnre.

Q. Are you suggesting: that the same land is not still owned
by Brooks & Patton, Inc.?
A. I have no recent knowledge of any transfers, or lack of

transfers to any of the property.

Mr. Minter: We would like to submit tJlis in evidence, your
honor, please.
The Court: That will be respondent's Exhibit No. A.

(The standard operating procedures referred to above were
received in evidence and marked" Respondent's Exhibit A.")

By ~fr. Minter: .
Q. Mr. Beavers, how do vou account for a situation. from

just your statement that the Sanitation Authority was in



R. I. Brooks v. Roanoke County Sanitation Authority 85

James A.. Beavers.

somewhat of a growing stage-how do you account for the
obvious discrepancies here as to the terms on

page 189 ~ which this sewer line would be built. We have
two separate actions of the Board of Directors

and then a letter from the R.oanoke County Sanitation Au-
thority, none of which agree ~
A. I cannot ,see, personally, that there is any great differ-

ence between the letter and the intent of the Authority, as
expressed at their meeting.
Q. I would say there is quite a bit of difference if the Au-

thority authorized you to reimburse Mr. Brooks for the entire
line, both feeder and connector, and spelled it out in there-
and then you come along and make a distinction between the
two. You actually spell it out in your letter "we will reim-
burse you from the inter<Jeptor but will not from the-" ~
A. I can 'Onlysay the letter was written as a result of the

meeting-that the letter itself was submitted to Roanoke
County Sanitation Authority by telephone, prior to its actual
mailing; that it was approved by the Authority and that it
was the statement of the Authority as to their intent.'
Q. Well, as a matter of absolute fact then, going back to this

conversation that you had with Mr. Brooks on various 'Oeca-
sions, I should think it would be almost impossible to tell Mr.
Brooks what the policy of the Authority ",vas~
A. No; I would not agree with that.
Q. 'Well, the three manifestations of it right here in the

record today and how could you possibly have stated to Mr.
Brooks what the policy of the Authority was in

pag~e190 r which he could have relied on building the sewer~
Mr. Whitescarver: I :want to interpose an objection if

your honor please. This is purely argumentative; he's been
over it a half dozen times. It's true it's not a jury case;
the alleged discrepancy is fully explained by the fact that he
owned all the land that would be affected by it.
The Court : Well, you are a:rguing your case now, Mr.

Minter. He's already ans"weredyour question and it is all in
the record, so let's proceed.
Mr. Minter: Yes, sir. What I am trying to establish, your

'honor, is that actually Mr. Brooks did not ~o to-
The Court : Well, you are not testifying; you establish

something or whatever you want to by asking the witness.
Mr. Minter: All right.
The Court: And you can argue your ease later.
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By Mr. Minter: (continues examination)
Q. All right, sir. Mr. Beavers, you testified, I believe, in

your direct examination that you felt it essential that the
Brooks sewer line vest in the Authority; is that correct ~
A. That is correct.
Q. "Whydo you say that ~

A. As stated in my testimony, in the main-
page 191 ~ tenance of any sewage system, you must have.

title to that system and the right to maintain;
the right to get to it; the right to reconstruct it, if necessary.
If you have the responsibility of maintaining that system, then
you must be able to get to it.

By the Gourt: (interposing)
Q. Do you have the responsibility to maintain this parti-

cular line'
A. Your honor, so far as my own interpretation, I would

say yes. The Board of Supervisors has been granted per-
mission to operate this pa'rticular system by the City of
Roanoke-the City 'of Roanoke.
Q. No; they haven't been granted any authority to operate

it. They were granted the authority to connect to their line.
A. Yes, sir; they have been granted the authority, let's

say, to have that ana sewered or for it to be sewered under
the responsibility of the Board of Supervisors. That re-
sponsibility has been delegated to the Sanitation Authority;
if that has been done, then I can only see that we are ulti-
mately responsible for the maintenance of the system; re-
sponsible to the people, as well as responsible to the city.
Q. 'VeIl, in the event the line on Route 460 should become

out of repair, or a break or a leak develop, whose responsi-
bility would it be to fix it-Brooks & Company, or the sewer

Authority~
page 192 r A. As I see it, it would be the Sanitation Au-

thorities.
Q. Have you done any repair work since it was installed ~
A. There have been no instances, to my knowledge, or no

instances, at least, that have been brought to the attention of
the Authority in which this particular system has required
any maintenance.

By Mr. Minter:
Q. Mr. Beav~rs, I take it the Sigmon line IS also In the

Peters Creek area'
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A. Yes.
Q. I take it that line has not been .conveyed to the Au-

thority?
A. Not legally c'Onveyedto the Authority; n'O.
Q. Do you knQw, 'Ofyour own knowledge, whether or not

that sewer line has ever been stopped up?
A. It has been stopped up on numerous occasions; yes.
Q'. WhQ repaired it?
A. Many 'Ofthose have been done' by a contractor engaged

by the developer, Howard Sigmon.
Q. vVere any of the repairs on the Sigmon line made by

the Roanoke County Sanitation Authority?
A. There have been no repairs, to date, made at the expense

of the Authority.

Mr. Whitescarver: If your honor please, I am
page 193 ~ going to have to object to that line of testimony.

",Veare not trying the Sigmon case; it is entirely
different from this. He is not alleging a meeting of minds
with Mr. Sigmon, or' the Rosaland Hill Corporation, at all.
It is an entirely different case. If you want to argue the 'One
-about the case where you drew a deed to the Authority across
the road, we will talk about that .
. Mr. Minter: If your honor please, MI'. Beavers testified
here that he thought, or felt it was their duty and 'Obligation
to maintain the Brooks line, even though they don't have
legal title. He's admitted the Sigmon line is in the same
area, supposedly under the jurisdiction-
The Court: I don't know anything about the Sigmon line;

I will have to confine it to this particular line.

By Mr. Minter:
Q. All right, sir. l\fT. Bea.vers, I believe you testified

earlier, too, abQut somewhat 'Of a health problem that exists
in the Peters Creek area. What relation does that have to
the bringing 'of this suit f
A. To the bringing of this suit, or sewage?
Q. Suit i to the bringing 'Of this suit. I believe you ex-

pressed a desire-I beg your pardon; scratch tha.t. I believe
YQurearlier testified that it was necessa.rythat the Authority

ha'Ve the line of the Brooks line because of the
page 194 ~ health problem in this Peters Creek area i'is that

correct T . --
A. Essentially; yes, 'sir.
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Q. What difference would it make to that health problem
should the Authority have control of the Brooks line, or title
to the Brooks line ~
A. If the Authority has definitely has title to the Brooks

line, and can extend it or, let's say, gain control of extensions
then we are in a. position to allow connections from the area
in question-the area in which pollution problems exist.

Q. Are you suggesting, sir, that no connections can be made
to the Brooks line right now~
A. I don't know that I ,can answer that; no legal connection

can be made, one which the Board of Directors, as I see it, or
the Authority could allow.
Q. Now, why is it no legal connections can be made to the

Brooks line ~
A. Firstly, since the Authority does not have title to that

line, how can we allow,-at this point, how can we allow con-
nections to something that we don't have title to-or some-
thing to which ownership is in question ~
Q. In other words, I take it the only reason further con-

nections can't be made to the Brooks line is because of the
rule of the Sanitation Authority~ '

A. No; because of a Board of Directors resolu-
page 195 ~ tion requiring that, as I recall, a permit be issued

by the County and I assume it means the agency
involved. We cannot-it's a policy of the Authority that
we cannot allow connections to a system to which we are, and
do not have title to or control of.

Q. To ask the question specifically, the only reason further
connection could not be made at this time is because the Au-
,thority wouldn't grant permission?

A. I do not know.
Q. You don't know~
A. No.
Q'. You're a director of the Authority ~
A. That is true; that is true.
Q. Are there any other employees of the Authority ~
A. There are other employees, none of which would be in

any better capacity to answer.
Q. How many employees-
A. May I go further ~
Q. How many employees are there?
A. There are three employees at the present time.
Q. Would you designate them, sir?
A. Yes; myself, of eourse; Mrs. Margaret Irby, who is
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Secretary in the office of the Authority-secretary-stenoO-
grapher; and Mr. R. J. Farris, who is engaged as an inspector
of construction and connections.

Q. And your statement is that you don't know
page 196 ~ why legal connectioOncan't be made toOthe Brooks

sewer line?
A. I don't believe I testified in that manner. If I did, I

did not intend to do so. As you know, and as I believe most
of Us are aware, the R. 1. Brooks line ends within the Brooks
land. Dr. Poindexter-Dr. J. Carl Poindexter has extended
something in the neighborhood of 780 foot in the way of a
sewer main extension. That sewer main is also, so far as we
are concerned, one which ,wedo not have legal title, nor control
to. In order to properly solve these particular pollution
problems in question, a connection, or connections, would
have to be made or an extension made to the Poindexter line,
which is, in turn, an extension of the Brooks line. '
Q. Isn't it true here, Mr. Beavers, that a great many or

that numerousconnectioOns have been made to the Brooks line
without a permit being issued by the RoanoOkeCounty Sani-
tation Authority~
A. ;rhat is oorrect.
Q. And isn't it true that permits were actually issued by the

Sanitation Authority prior, and at the time when no title was
in the Authority~
A. Yes; that is true.
Q. But then, I take it, the only subsequent or the only

reason that present connections aren't being made to the line
is because of a policy 'Of the Roanoke County Sanitation

Authority~
page 197 r A. Because of a policy which is to this-

Q. "Vill you just answer my question yes 'Or
no~
A. Repeat the question, please.
Q. Is it not the only reason why connections aren't per-

mitted to the Brooks line today-isn't the only reason be-
cause of policy of the Roanoke County Sanitation Authority~
A. That iscorreet.
Q. Right; isn't it true, Mr. Beavers, that even if the Au-

thority had the sewer line, that they would be unable to ex-
tend it because 'Oflimitations of charter and bond contract ~
A. I do not agree to that definition; no.
Q. "\iVhatdoes the Cha:rter proOvisions say as to the cost

in the Peters Creek area to be incurred by the Authority~
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Mr. Whitescarver: Just a minute: I believe that was
passed on in the demurrer. I believe that matter was raised
on demurrer and has been passed o~.
The Court : Well, it's been set up again in the responsive

pleadings. Just go ahead and answer it. I will overrule your
objection. '
The Witness: Would you ask the question again'
Mr. Minter: (Addressing the reporter) Will you repeat

the question, Mr. Bieler'

(The reporter read the last question above.)

A. In order to be accurate, I would have to refer you to a
copy 'Ofthe Charter or resolution.

page 198 ~ (Papers handed to the witness.)

Q. Will y'Ouread that for the court'
A. I presume you mean Section C-Pl'oject 6-Peters

Creek.
Q. That's correct; don't read the metes.
A. "Project 6 shall be to construct, maintain and operate

a sewer system, or systems, to supply sanitary sewage service
to an area known as the Peters Creek area, the estimated
cost to the Authority for the construction 'of said project is
-none." .

By the Court:
Q. Is what,
A~ "None." "The constructions cost for this area are

to -bepaid for by the sub-dividors and the property owners."
Shall I go further ~

By Mr. Minter:
Q'. That is all that is necessary. Then I take it from the

Charter provision the Sanitary Authority, of which you are
its Directo:r, that the Sanitation Authority, even though they
agreed this line would be limited to-could not spend any
money to extend that line'
A. I would not agree to that definition. I say"where there

is a pollution p,roblem and finances available to solve the
pollution problem, that the Authority could do so.

Q. All right. Mr. Beavers, isn't it true that in
page 199 ~ the bond contract, which exists between the Au-

thority and the h'Olders 'Of the bonds, that the
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Sanitatian Authority is precluded from borrawing any money
for a periad 'Offorty years 1
A. Any additional funds.
Q. Any additional funds, that 'scorrect 1
A. That's correct; though, ta this degree-the bond reso-

lutian, as an agreement, is a deed 'Oftrust agreement between
twa parties and can normally be changed, if those two parties
are agreeable to it.
Q. Well, I won't ask you for a legal conclusion on that, sir.

My question was at the time, isn't it true that under the con-
tract between the Roanoke County Sanitation Auth'Ority and
the bond holders-isn't the Sanitation Authority precluded 1
A. Under the original terms 'Of the original band resolu-

tian; yes.
Q. Does that resolution still stand 1
A. Yes. .
Q. SO then I take it the CIlarter and the bond contract-

the bond resaluti'On certainly put some limitatian on the Au-
tharity 'Ofthe Roanoke County Sanitatian Authority ta ga in(o
greater debt; is that true, as it presently stands 1
A. Yes.
Q. And whether 'Or not such can be changed, properly,

is nat befare us here. Mr. Beavers, isn't it true that the
Charter, which at that time was simply a resalu-

page 200 ~ tion 'Of the Baard 'OfSupervisors-isn't it true
that when this dacument was published and has

been intraduced in evidence-wIlen that was published that
the amount of expenditure was limited to the' North 11 area,
alld was stated in the paper ta be $405,600.001
A. I cauld 'Onlysay this-I was nat aware 'Ofany canditions

of the Charter at the time; my duties as an emplayee of the
Authority did not include any portion of that.

The Caurt: Suppose we adjaurn at this paint, until twa
a 'clock, for lunch.

(A recess far lunch was then taken from 1:00 o'clock P. M.
imtil 2 :00 a 'clock P. M.)

AFTERNOON SESSION.

The Caurt: I have marked an my notes that that is 00m-
plainant's Exhibit No.6 and it is in twa pa:rts. .
Mr. Whitescarver: Alli'ight, sir; that is in two parts.
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(The amendment resolution referred to above was re-
ceived in evidence and marked" Complainant's Exhibit No.
6.)

MR. JAMES A. BEAVERS,
the witness, returned to the stand.

CROSS EXAMINATION. (Continued)

By Mr. Minter:
page 201 r Q. Mr. Beavers, I will try to be as brief as

possible with the remainder. I believe Mr.
Whitescarver introduced the 'Connection fee schedule, which
was published in the paper. Are you familiar with that,
sir?
A' Yes.
Q. Mr. Beavers, what is the intent of the Authority-that

that connection fee schedule should apply universally to all
areas designated in the Charter?
A. I would say this; that the Authority was firstly and

primarily interested in the construction of the North "11
system. The rates and charges were actually set up and
recommended by the engineering firm of Hayes, Seay, Mat-
tern, & Mattern. I don't think sufficient time was available
to give any thought, to dig all system extensions, or what have
you. The primary purpose, at the time, was to get the North
11 system under construction-under way.
Q. Well, coming back to the question, sir. Was it the intent

of the Authority that the published connection fee schedule
should apply universally in those geographical areas, as set
forth by the Charter?
A. I can only say that the rate and charges were in effect.

They are, apparently, legally in effect over the areas in
question; as to the intent, I cannot answer that.

Q. Now, tell me this, sir, isn't it true that in the bond con-
tract which exists between the Authority and the

page 202 r bond holders, that the revenue as defined in that
bond contract included the connection fee charges

tha.t were to be made, and that that was the revenue from
which the bond holders were to be paid?
A. I cannot answer that in that I am not totallv familiar

with the definition. Those definitions of those 'particular
clauses in the resolution.

Q. Just one other little point I want to clear up here, sir,
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in relation to that. This letter dated January 5, 1956, which
has been admitted to evidence; I take it that was undoubtedly
mailed to Mr. Brooks 'OnJanuary 5th ~

A. I believe so; I believe so.
Q. Which means, presumably he received it some time sub-

sequent to January 5, 1956~
A. I would think so; yes.
Q. Mr. Beavers, under the Charter as originally published

in the Salem newspaper, do you recall what the rates, the
service rates, were as set forth for the North 11 area ~

A. I would have to refer on some particular cases, although
I am not, in general, familiar with it.

(Paper handed. to the witness.)

Thank Y'OU.Do I have a definite question concerning" the
rates ~ .

Q. Yes; what does the Charter-what does that say the
rates would be in the North 11 area~

A. In the North 11 area, service charges for
page 203 ~ residences shall be $2.75 monthly. .

Q. In the Peters Creek area, which is the area
in question?

A. Excuse me; I'm not finished-if I may go further.
Q. Yes, sir; I'm sorry.
A. For small business services, service stations. etc., $3.00

per month minimum or 40% of the water bill. For motels,
$1.00per unit minimum 'Or40% 'Of,,;ater bill; and for restau-
rants and schools, $20.00per month minimum or 40% of water
bill.

Q. Is that all ~
A. 'This is the end of Project 1.
O. Now. in the Peters Creek area, what is the rate seH
A. Project 6, Peters Creek; the estimated initial monthly

rate fOT services. $2.00 per month per living unit.
Q'. Is that all it says ~
A. I think the next sentence might he usable." These

estimated costs are certified by said responsible engineers."
Q. As a matter of fact, what are the rates now in the Peters

Creek area ~
A. The rates, county-wide, are residential, $3.00 per month

for residential units; business-actually, all business service
charge 'rates are ,on the basis of water consumption.

Q. W'hen was the rate changed, Mr. Beavers ~
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page 204 r Mr. Whitescarver: If your honor please, I
think I'd have to object to that question.

The Court: What's that got to do with the title t'O the
sewer line, Mr. Minted
Mr. Minter: If your honor please, in our answer we ques-

tion seriously that the Sanitation Authority had any juris-
diction at all 'Over the Peters Creek area, and it is our pur-
pose here to show that the sole reason why the Peters Creek
area was incorporated into the Sanitation Authority was for
the purpose of raising money to payoff the North 11 sewer
debts, from which the Peters Creek area woOuldderive no
benefit.
The Court: Well, whatever the rates were, if you don't

contend they don't have any jurisdiction,' it doesn't make
any difference what the rates a're, so let's don't get into the
rates on this particular issue.

By Mr. Minter: (continues examination)
Q. All right, sir. Mr. Beavers, were any bonds issued for

the Peters Creek area to install sewers in the Peters Creek
area?
.~A. N{);noOtto my knowledge. No; none.
Q. To your knowledge, how much money was actually ob-

tained by the issuance 'Ofbonds by the district?
A. $600,000.00 actually; that's the total bond issue.

Q. Where is that to be obtained?
page 205 ~ A. That was to be obtained-it is my under-

standing, for the North 11 sewer system to be
installed toOserve basically the s'O-calledNorth 11 area.
Q. Do you know why, then, the Auth'Ority included all of

these other areas in the district, if the primary purpose was
to borrow $600,000.00 and to install sewers only in the N'Orth
Eleven area?
A. Any knowledge that I have of this is second hand; as to

whet11erit's usable evidence, I would have to be instructed.
Q. I should think, as Director of the Authority, Mr. Beavers,

that you would be familiar with the purposes for which the
Authority was org-anized?
A. I think that I have adequately stated the purposes prev-

viously.

Mr. Minter: If your honor please, I would like Mr. Beavers
to answer the questioOnas originally asked.
The Court: Well, I wouldn't because I d'On't think it's
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germane to ,the issue now before the court, which is the title
to the Brooks sewer line.

By Mr. Minter:
Q. Yes, sir. Just one more thing now, Mr. Beavers. Mr.

Beavers, is this your signature, sir f

(Paper handed to the witness.)

A. I would say that it is; yes.
Q. Would you identify that letter f

page 206 ~ A. This is a letter written to Dr. J. Carl Poin-
dexter under date of August 26, 1957, and on the

letterhead of the RoanDkeCounty Sanitation Authority.

Mr. Minter: If your honor please, we would like to' sub-
mit~will you see if those two are identical f This is a verifax
copy 'Ofthat letter. (indicating)
The Court: Any objection, Mr. Whitescarver?
Mr. Whitescarver: I haven't see it yet, sir.

(Copy of letter handed to Mr. Whitescarver.)

Mr. Whitescarver: I dDn't think it's germane, your honor.
The Witness: This is a copy; that is true (indicating).
The Court: What is the purpose of iU
Mr. Minter: Your honor, here is the purpose. This letter

was written to Dr. Poindexter in response to a letter from
Dr. Poindexter io the Authority, ari~ in this letter Mr.
Beavers, as Executive Director of the Roanoke County Sani-
tation Authority said, and I quote from paragraph 2 here

"They" I take it meaning the Authority, "have requested
that I send you a copy 'Of the letter stating to Mr. Brooks
the conditions whereby the Sanitation Authority would take

.over the operation and maintenance of the sewage
page 207 ~ system, as constructed for Mr. Brooks."

Q. I take it, Mr. Beavers, the letter referred to there is a
copy of the letter of January 5, .1956f
A. It is.
Q. Am I eorrectf
A. Yes.
Q. The next. sentence says
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"To-date, Mr. Brooks has not given any indication of
agreeing to these conditions and is still, legally, the owner
of the 'sewage system inasmuch as he has not legally sub-
divided, or dedicated the public streets within his land."

and I quote further in the last paragraph of the letter,

"A copy of the original proposal to Mr. Brooks IS at-
tached"

I take it that is the letter of January 5, 1956~
A. Correct.
Q'. The next sentence says

"As stated, this is the only communication between the
Authority and Mr. Brooks"

and we submit this for whatever value it may be to sub-
stantiate our position that the only communication that the
Sanitation Authority ever had with Mr. Brooks was 'Onthe
date he received the letter of January 5, 1956.

page 208 ~ Mr. 'Vhitescarver: The only written-
Mr. Minter: That no contract arose from that

there and that there is no fact-and that there is, in fact, no
contract.
The Court : Well, let the record show it is introduced as

respondent's Exhibit B.
Mr. Minter : Yes, sir.
The C'Ourt: Did you wish to ask him any questions con-

cerning this?
Mr. Minter: No, sir; I think that's all, your honor.

(The letter referred to above was received in evidence and
marked "Respondent's Exhibit B.") ,

RE-DIRECT EXAMINATION.

By Mr. 'Vhitescarver:
Q. Mr. Beavers, you didn't intend to express a legal opinion

in that letter to Dr. Poindexter, did you?
A. Definitely not. .
Q. And whether or not there was a contract implied hy

the actual eonnection, you expressed no opinion at all f
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A. No, sir; my intent was to show and tell Dr. Poindexter
that we could not authorize any connection to the Brooks
line.
Q. I will ask you to what line Mr. Brooks connected for the
- 'purpose of transmitting water-borne sewage into

page 209 ~ the Roanoke City interceptor~
A. Mr. Brooks' sewer interceptor line is, and

was connected to a part of theN orwood sewer interceptor
line.
Q. I show you herewith an indenture from the Norwood

Corporation to Roanoke County Sanitation Authority, pur-
porting to convey to the Authority-

Mr. Minter: If your honor please, I will have -to object
to that on the same grounds Mr. 'Vhitescaver did relating to
the Sigmon line. I don't think the Norwood line is in issue
here. Whether the Norwood line has, or has not been con-
veyed to the Authority is not in issue.
Mr. '''Thitescarver: If your honor please, the purpose of

that is to' show that we have legal title to the line into which
Mr. Brooks connected and through that line we receive water-
borne sewage and transmit it to the Roanoke City interceptor.
That is the sole purpose of the introduction.
The Court: I think it could be introduced for that purpose;

then let it be so.

By Mr. Whitescarver:
Q. Is this the original ~
A. This is the original.

Mr. \Vhitescarver: That will be complainant's Exhibit
No. 12.

page 210 ~ (The agreement referred to above was received
in evidence and marked" Complainant's Exhibit

No: 12.")

Mr. Minter: Is that all ~
Mr. \Vhitescarver: No.
The Court : Wait a minute. 'Vhat is the date of that?
Mr. \Vhitescarver: That's 1957; I am glad you pointed

that out.

Q. (Continued) Mr. Beavers, JTouwill notice that this is'.-
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dated July 25, 1957; was there some question about the ac-
quisition of legal title of that line, also of the Brooks line?
A. There was a little situation; as I see it, a little question

concerning the acquisition of the line. The actual deed, of
course, is dated in '57.
Q. 'Who was the president 'of the Norwood Corporation?
A. Mr. W. E. Cundiff.
Q. And I believe he is Chairman of the Board of Super~

visors of Roanoke County?
A. Exactly.
Q. And was a party to the creation of this Authority?
A. Yes.

By the Court:
Q. WE:lll,as I understand it, that the Brooks line goes into

the Norwood line?
page 211 ~ A. Yes, sir .

.Mr. Whites~arver: Yes, sir .
. The Court: And that it went into the Norwood line appa-
rently before the Authority got title to it~

By Mr. Whitescarver:
Q. Before you got conveyance of title ~

The Court: Before you got legal title, or whatever you
want to call it.'
The 'Witness: May I make a statement? "'lve secured the

sewer line right-of-way for the Norwood Corporation in the
name of the Sanitation Authority and this, of course, was
done in 1955. It was our understanding with the Norwood
Corporation that we would assume title upon its completion
or actually, as it turned out, we could get the title or in time,
to actually prepare a deed-and there was no question at
anytime as to our securing legal title.

By the Court:
'Q. Well, did you have the record easement title to where the

line was in 19-whatever it was-'55?
A. 1955; yes, sir; .

By Mr. Whitescarver: (Continues examination)
Q. Wasn't there some six or eight different privately

owned property, or properties, that line runs through'
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A. I would say approximately six or seven.
page 212 ~ Q. And all of those easements are titled in the

vested-and vested in the name of the Authority1
.A. Yes.
Q. And Norwood was putting. up the money-some of it'
A. Yes.
Q. You have in your file, Mr. Beavers, the easements in

question on that Norwood line?
A. I do j yes. They are als'Orecorded in the Clerk's Office.
Q. Recorded in the Clerk's Office; do you have them here 1
A. There may be-I believe all of them are probably in the

folder that you have before you.
Q. Were they all acquired prior to January 5, 1956'
A. I believe so, in that the Norwood line was constructed

and completed during December of '55, and January of '56.
Q. In other words, the NoTwood line was constructed and

the easements all acquired prior to that time'
A. Yes, sir.
Q. I believe Mr. Brooks made some contribution to that

portion of the Norwood line that crosses the road; didn't he?
A. I'm not-I have no first hand knowledge of it. I have

heard thai he did bear a portion of the cost.

The Court: Don't tell ,,,hat you heard. That's
page 213 ~.hearsay.

By Mr. Whitescarver:
Q. Do you know what the Brooks line cost, or has it been

reported to you by Mr. Brooks, or anybody else?
A. Mr. Brooks has, at various times, quoted-I wouldn't

say various figures, but as I recall, approximately $8,000.00.
Q. Appr'Oximately $8,0.00.00?
A. Yes.
Q. Do vou know how much money he has already received

by wav of reimbursement for connecting to the line?
A. I do not.
Q. Would you mind seeing if you can find those easements

and .put them in as exhibits? One of them, I believe, is already
in-the E. F. Nichols easemenU
A. Yes.
Q Mr. Beavers, I show y,ou here-I show you herewith

six easements, all on mimeographed forms. I will ask you if
that is the standard fo'nn used by the Authority in acquiring
easements' ..
A. It was at that time; yes, sir.
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Mr. Minter: What is this easement for, Mr. Whitescarver ~
(Indicating)

Mr. Whitescarver: To show the ownership of the line he
, hooked 'Onto.

page 214 ~ Mr. Minter: What does. the easement cover~
Mr. Whitesca;rver: The easement covers the

area that is 'Occupied hy the Norwood line, to show that we
had easements, and the line was put in there with NorwDod .
money.
Mr. Minter: '1 don't think it's heen proved or shown here

that the portion of the line that Brooks ties into is in any
land that is included in that easement. I think it's com-
pletely irrelevant.
Mr. Whitescarver: The Judge has raised .the question.
The Court: I understood that they stated that the Brooks

line was tied into the Norwood line, which in turn went into
the Roanoke City system, and I understood that is ,"vhatYDU
stated.
Mr. ",iVhitesca.rver: Yes, sir.
Mr. Minter: YDur honor, it is my understanding that the

link hetween these two-I am assuming, for the minute, it is
correct-actually takes place in state property; therefore,
these easements are of no value at all.
Mr. Whitescarver: These are easements over private

properties, Mr. Minter.
The Court: I don't know where they are.

Mr. ",iVhitesearver: T,hey are all through
page 215 ~ private pr,operties and the Norwood line crosses

them, and that's where the line is located.

Q. The first one is from Harry Smith and Virgie Smith,
dated December 10, 1955, through lots 11, 12, and 13 of Sec-
tion 5, Monte Vista; is that one of them 1 (Indicating)
A. Yes.

The Court: That is 13.
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A. Yes; it is.

(The easement referred to above was received in- evidence
and marked "Complainant's Exhibit No. 14.")
Q. The next is January 4, 1956, from O. H. Keesling and

Thelma M. Keesling; that is one of them 1
A. It is.

(The easement referred to above was received in evidence
and marked" Complainant's Exhibit No. 15.")

Q. The next is December 30, 1955, from D. E. Martin?
A. That's a portion of the area; yes.

(The easement referred to above was received in evidence
and marked" Oomplainant's Exhibit No. 16.")

page 216 r Q. The next one is December 20, 1955, from
Randolph M. Stan:Iey and Elizabeth Stanley?

A. Yes, sir.

(The easement referred to above was received in evidence
and marked "Complainant's Exhibit No. 17.")

Q. The next is John Joseph Bower and Irma L. Bower;
. is that another one?
A. It is.

(The easement referred to above was received in evidence
and marked ",Complainant's Exhibit No. 18.") ;

Q. As far as-does the Norwood line run through all of
those properties ~
A. It does; yes, sir.
Q. Does it run through any other property other than

Nichols 1
A. No.
Q. In other words, the Norwood line runs through privately

owned properties entirely?
A. Yes, sir.
Q. And the ownership of the line is in the name of the

Authority?
A. Yes.

Mr. Whitescarver: That's all.
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RE-CROSS EXAMINATION.

By Mr. Minter:
page 217 ~ Q. Mr. Beavers, I take it this insti"ument here,

which is dated the 25th day of July, 1957, the
agreement between Norwood Corporation and Roanoke County
Sanitation Authority-I take it this is the actual document
that purports to convey legal title to the Authority of the
entire Norwood sewer line; am I correct f .
A. That is correct.
QI' In other words, I take it prior to the 25th day of .July,

1957, there were instruments existing between the tw01
A. There was no written deed executed by the Norwood

Corporation.
Q. And I take it further that this document here simply

purports to be an agreement between the Authority and
Norwood Corporation, similar to the agreement which the
Authority is trying to force on R. I. Brooks 1
A. 'Re-phrase your question, please, and I will answer it.
Q. Mr. Minter: (Addressing the r.eporter) ",Villyon re-

peat the question 1

(The reporter read the last question above.)

A. I cannot answer it when you have "trying to force."

Mr. Minter: ,That'8 all.

By the Court:
Q. Now, Mr. Beavers, let me ask you a question or two.

As I understand it, the Norwood line was con-
page 218 ~ structed 'on property that the Autho'rity had the

easements for1
A. Yes, sir.
:Q. Well; why did you need any title if you' already had

it?
A. Your honor, that has been a question I've asked myself

in several cases as to whether the sewer line underground
belongs to the party that put it in-the party that actually
paid g'oodmoney to have the sewer line installed, or whether-
Q. That may be a legal question, but actually-.
A. We did not feel- .
Q. -the line is still on the property that was ownerl by

the Authority under the easements, as I understand it?
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A. The easement does give the Authority the right to
operate, maintain, and install any sewage system.
Q. Now then, you said a mQment ago in reply to a question

that counsel for Mr. Brooks asked, concerning respondent's
Exhibit B, the letter written to Dr. Poindexter, that you
couldn't authorize any connection to the BrOQksline. The Au-
thority, meaning you-meaning the Authority-who could au-
thorize the connection to the Brooks line if the Authority
couldn't~
A. I cannot see that anyone, your honor, as I understand

it, under the present laws of R.oanoke County and of the
State, that anyone could authorize a connection to that line.

Q. Except the Authority ~
page 219 t A. Excepting to the Authority and the Author.

ity can not, if the Authority does not have legal
title in 'Onen~anner or another. .
Q. Well then, is it your 'Contention that the connection as

made to the Brooks line, as reflected by Complainant's Ex-
hibit No.9, which was the list you prepared, are not legal
connections ~
A. I am afraid that I would say yes. That is true; they are

not.
Q. Then why have you, or the Authority, permitted those

connections to remain all this time. then ~
A. Your honQr, my only answer there is that the Authorit~T

has tried in every way to work with Mr. Brooks, and to come
to a satisfactory ag"reement. pi'ior to coming into this court;
we have bent over backwards.
Q. Have you undertaken to obtain anv injunctions compel-

ling the severance of the illegal connections ~
A. No, sir; not previously.
Q. 'WllVhaVp11't thev~ Mr. Brooks doesn't control the legal

processes' of this com:t1 ,.
A. Your honor, the only thing' I can answer tl1ere is. as

stated previously, that at various time"'sMr. Brooks has con-
f.erred with the Authority, to Authority representatives-
meaning myself and Mr. 'Whitescarver-and his attorneys had

discussed the situation with Mr. ",Vhitescarver in
page 220 r particular, and at all times, it was hoped and at

times we would-we were positive that Mr. Brooks
was going to deed, legally deed, the system to' the Authority.
Q. "'VeIl,I know; but do I understand that the Authoritv

has permitted, for a p'eriod of three years, illegal connections 1
A. Yes.
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Q. You are an agency of the Board of Supervisors, which
is the government of the county ~
A. Yes; and I'm an executive officer of that group.
Q. How many other illegal connections exist in the county'?
A. I cannot give a number; I can only state that in the

Norwood area, we do not have legal title, so far, to the
Howard Sigmon line, the North Norwood line, and I might
go further-

Q. Well, do the people who have connections, or who have
connected, have any contracts with the City of Roanoke for
the treatment of sewage~
A. No, sir; they do not. The Authority-I should say the

Board of Supervisors is responsible to the city for sewage
treatment charges for those areas. The Board is billed by
the city; the Board refers those bills to the Authority and
they are paid by the Authority.

The Court: All right, sir. Any other questions
page 221 ~ anybody has of Mr. Beavers ~

By Mr. Whitescarver:
Q. I'd like to follow the Court's questioning just a little

bit, if I may. Mr. BeaveTs, on the contract between Norwood
and the Authority, aren't there certain provisions in there
by way of reimbursement ~
A. There are; yes.

I Q. And the Authority merely acquired the rights-of-way,
the easements, rather, through the various privately owned
properties; Norwood put up the money?
A. That's correct.
Q. And this is the evidence of the contract of how they

might get some of it back-no question as to .who owns and
controls the line; isn't that the purport of that? (Indicating)
A.That is correct; les.
Q. Hasn't the Authority also given some considerations

in the matter that the Court has just mentioned, a.ndwhy they
have not gotten an injunction, or sought an injunction to re-
quire certain persons, such as Mr. Brooks here, to disconnect
their line?
A. I'm sorry; will you repeat the question, if you will,

fully~
Q. I say, hasn't the Authority, in its deliberations, dis-

cussed the matter of enforcement of the law a.nd disconnection
of the lines 1

page 222 ~ A. Many times; yes.
Q. And isn't it true that on advice of counsel,
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yau were apprehensive that the public health ,vas invalved?
A. That's carrect.
Q. And that the Caurt wauld nat grant an injunction?
A. That is correct; yes, sir.

By the Caurt:
Q. Who inspected the connections when they were made?
A. Thase that were made under permit fram the Authority,

either I or Mr. Farris, who is our inspector, have checked
them.
Q. Well, whoOinspected the ones, if anybody, that weren't

autharized by permits?
A. Your honor; I cannat answer; I don't know.
Q. Don't you think the health of the county demanded that

samebody check those, too?
A. I pe,rsonally think sa, yes; I think that aU connections

should be inspected.' I think that no connection should be
made to any system withaut a permit and proper inspection.
Q. This whale Sanitation Authority is based on the health

and welfare 'Ofthe county, isn't it?
A. Yes, sir.
Q. Well, why hasn't it been follawing it up ta see that it's

being complied 'with, then?
page 223 ~ A. I feel that the questions that Mr. 'Whites-

carver has asked, and my answers, answers that
'One,Yaur Hanar. When I persanally wish that action had
been taken two years aga 'Orthree years aga-but it hasn 't.
Q. Well, then, sa far as the Authority knaws, you may have

some cannectians that are not sanitarily made; is that cor-
rect?
A. That is carrect; althaugh most connectains are fairly

simple and clear-cut, that is possible.
Q. That might be but if there is reasan to inspect 'One,

there would be a reas'On to inspect all; isn't that true?
A. That is carrect; hawever, the basic reason far inspectian

sa far as the property owner is concerned is ta insure him
that, framan engineering standpaint, that connection is
praper; that it is a tight cannectian-'ane that will nat give
trauble, and nat sa much a situatial1 of passible pallutian, 'Or
an actual situatian that .wouldcause a public health danger.

Mr. Minter: Judge, may I ask Mr. Beavers just 'Onemare
questian?
The Court: Yes, sir.

"
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By Mr. Minter:
Q. Mr. Beavers, I believe I did not make notes as Mr.

\Vhitesca.rver was introducing them but I believe all those
easements are dated in the latter part of 1955; is that cor-
rect? .

A. Yes, sir; either the latter part of '55 or the
page 224 ~ first part 'Of '56. '

Q. Isn't it true, sir, that Howard Sigmon and
the Norwood Corporation are joint venturers in that part
of the line which comes down the hill beside Peters Creek?
A. I know nothing first-hand about it; again, I have heard

it rumored that they are, yes.
Q. Isn't it true further, sir, that the sewer in question

\ was constructed, considerably ante-dating the date of these
easements?
A. I don't recall the exact dates.
Q. Is it your testimony, then, you don't know when these

easements were acquired before or after the sewer line was
built?
A. These easements were definitely secured before the con-

struction, in all cases.
Q. Well, you just said you didn't know whether the sewer

line was built before they were acquired, or not?
A. No; I just said I wasn't positive as to the exact dates 'Of

construction.

By the Court: ,
Q. You are talking about the N'Orw'O'Odsewer line nov"?
A. Yes, sir.

The Court: That's just so I get the record straight.

By Mr. Minter:
Q. Are you aware of the fact, Mr. Beavers, that

page 225 ~ fr'Om the juncture 'Of the Bro'Oks sewer line on-
ward t'Othe R'OanokeCity sewer line, that it was

a divided cost pr'Opositi'Onbetween H'Oward Sigmon and the
Norwood Corpora ti'Onand Mr. Br'Ooks?
A. Not that I have ever' discussed the matter with Mr.

Brooks, nor with the Norwo'Od C'Orporation, n'Or with Mr.
Big"mon.. .
Q. Well, you kn'Owy'Ou are testifying- here, then,' that 'Of

your own knowledge, the sewer-the N'O'rwoodC'Orporation
sewer-was not built until sometime after 1956?
A. S'Ometime after January 1st 'Of 1956.
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Mr. Minter: That's all.

By Mr. Whitescarver:
Q. Mr. Beavers, of the 25 or more areas now under the

jurisdiction of the Authority, do you know of any unlawful
connections to any of its lines, other than these first two-the
Brooks line and the Howard Sigmon line 1
A. No, sir; there are no known existing illegal connections

elsewhere.
Q. Do you know whether or not these two cases have any-

thing to do with the fixing of a firm palicy by the Authority
for the future 1 . .
A. Yes, sir; they did. They somewhat speeded up, at least,

the policies of the Authority.

Mr. Whitescarver: All right.

The witness stands aside.

page 226 ~ Mr. 'V\Thitescarver: Complainant rests.
The Court: All right, sir.

Mr. Minter: If your honor please, at this time the defend-
ant would like to move the Court to strike the evidence sub-
mitted an behalf of the Sanitation Authority, inasmnch as no
contract, no agreement has been proved between the parties
and it is our contention here that'to force the Brooks line to
be turned over to the Roanoke County Sanitation Authority,
without the Authority exercising' the clear rig-ht 'Of entinent
domain, it is unconstitutional in taking property without due
process 'Of law.
And that further, the Authoritv has no jurisdiction in the

Peters Creek area, as defined by the clear intent of the Sewer
Water Authorities Act, under which the Roanoke County
Sanitation Authority was organized.
The Caurt: Do you wish to demur to the evidence and

stand on that motion 1
Mr. Minter: No, sir.
The Caurt: Or do :vouwant to put on any evidence?

I Mr. Minter: I do, sir.
The Court: All right; I will take the motion under nd-

visement, then. Proceed with the evidence.
Mr. Minter: Mr. Brooks, will you pleaRe take

page 227 ~ the stand. If your honor please. 'at this time we
would like to call attention ta the fact thHt the

deposition has been filed with the clerk of William E. F'itz-
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gerald, and we would like to ask, at this time, that that depo-
sition be considered as part of the record and read, and con-
sidered.
The Court: It was taken, as I see, from the deposition

filed on April 11, 1959,pursuant to agreement between counsel,
and it will be read and considered as though William E. Fitz-
gerald were now testifying. before the Court.
Mr. Minter: Yes, sir.

Evidence adduced in behalf of the defendants.

REAFF'ORD IVIL BROOKS,
a defendant, called as a witness on his own behalf, being duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Minter:
Q. State your full name to the Court.
A. Reafford IviI Brooks.
Q. Mr. Brooks, what is your official capacity in Brooks &

Patton, Inc.?
A. President of the corporation.
Q. I take it then, Mr. Brooks, that Brooks & Patton has, in

fact, been incorporated?
page 228 ~ A. It has.

Q. Could you tell me, sir, whether the stock has
been issued?
A. It has.
Q. Who owns' the stock now of Brooks & Patton, Inc.?
A. Myself and my wife.
Q. Does your wife occupy any officein the corporation?
A. She's Vice-President and Treasurer.
Q. Originally, how many members-strike that.. Originally,

how many stockholders were there?
A.F'our.
Q. Did Brooks & Patton, Inc. build the sewer in question 1
A. They did.

The Court: ,When was the corporation chartered? .Just
so we can have it in the record.
Mr. Minter : Yes, sir; do you recall?

By the Court: '-"
Q. '¥hen did you incorporate?
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A. As I recall, possible in 19-the latter part of '53 or '54.

Mr. Whitescarver: If your honor please, we will stipulate
it was chartered-it was incorporated October 4, 1954.

Mr. Minter: Thank you, sir.
page 229 ~ Mr. Whitescarver: I have a copy of the charter

here.
The Court: Okay; when?
Mr. "Whitescarver: October 4, 1954.
Mr. Minter: Would you care for that to be introdu~ed in

the record, with Mr. Whitescarver's permission?
.The Court: All right; whatever you want to do.
Mr. Minter: At this time, we were ,going to move the Court

to dismiss Mr. Brooks as a personal defendant in this suit and,
in accordance with our answer and plea filed therC'in.
The Court: Any objection?
Mr. Whitescarver: If your honor please, Mr. Brooks was

made a party defendant to this proceeding because I was un-
able to ascertain at the time of the preparation of the hill as
to whether the corporation was in existance, or whether it
was not; and all of the transactions that I or Mr. Beavers
had were with l\fr. Brooks personally. J see no particular
objection to dropping him, if he disclaims any interest and
his corporation claims full responsibility; but his own ('ounsel
didn't know that the corporation had ever completed its or-
ganization or .not, or whether the stock had been issued.

Mr. Minter: ~fT. Whitescarver, I have to take
page 230 ~ exception to that. I told you it was a corporation;

I did not know who the stockholders were at the
time you asked me that, but I did know that it was incor-
porated in .Tanuary 5, 1956. Mr . .TamesA. Beavers addressed
to Brooks & Patton, Inc., Attention Mr. R 1. Brooks-
Mr. 'Vl1itescanTer: 'VeIl, I talked to three members of your

firm about this; I don't know which one-
Mr. Minter: I can't he responsible for the other mrmhers

of m~T firm, sir, but I .would like to submit to the eourt that.
The Court: Well, I will take it under advisement lwcause

it may be that he's incurred certain individual liabilities: I
can't'tell until I hear all the evidence. -
Mr. Minter : We would like to move, at this time, he be

dismissed.
The Court: I've got the motion under advisement.

(The -certificate of incorporation referred to a.bove was
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received in evidence and marked "Complainant's Exhibit
No. 19.")

By Mr. Minter: (Continues examination) .
Q. Mr. Brooks, will you describe the tract 'of land in ques-

tion, as originally owned by you before various parts were
sold off~

(Map was handed to the witness.)

A. I would like to ask this; the original tract that I owned
or the entire tract that was taken over and bought

page 231 ~ by Brooks & Patton ~
Q. The Brooks & Patton part, sir.

A. The Brooks & Patton parU .
Q. Yes, sir.
A. Do you want it by metes and bounds?
Q. No, sir; would you just define it on here; where does

the tract begin and end on this ~ (Indicating)
A. Beginning at a point on Highway 460, it extends north

to Edgelawn Avenue, east on Edgelawn-correction, it ex-
tends to the rear of these lots on Surry Street. The Brooks &
Patton property adjoins the rear of these lots, block 1 (indi-
cating) on Surry Street; it goes east to a point at Pilot Street,
.which is an unpaved or undeveloped street, crosses over
there-
Q. Crosses over Pilot ~
A. That's Pilot, butted off right there, dead ends next to

Brooks & Patton property. It extended over here to the
CoTnerof Stanley-Randolph Stanley property.

Q. Yes, sir.
A. Continues south adjoining the Peters property to a point

just off of Highway 117, or to the, I'd say, the northwest
earner of E. F. Nichols property: extends with E. F. Nichols
property down to 117; west on Highway 117 and 460 to the
point of beginning.

By the Court:
Q. What is the plat you are referring to, Mr.

page 232 ~ Brooks ~
A. It's just a plot of ground in there; it was

three or more parcels of land acquired by Brooks & Patton
from various individuals. One parcel of land was the old
Munger estate. •
Q. No; I mean, it appears that isn't in the evidence yet, but
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I am trying to find out what is.it? It shows certain lots and
streets laid off on a map-what is it a map of?
A. That is proposed, your honDr; it has never been sub-

mitted to record and, at the present time, it's one tract of land
"less the highway frontage that has been sold off to various
businesses.

Mr. Whitescarver: Would you like to see the plat?
The Court: Not if it isn't an officialmap.
Mr. Minter: I take it, your honor, it is an officialmap so far

as the metes and boundary of the Brooks & Patton land is
concerned; but parcels of it fronting on 460 have, in fact, been
sold to these various individuals that Mr. Beavers was dis-
cussing'. We would like to introduce this into evidence to
show the general terrain, 'Ortract.
The Court: Any objection?
Mr. Whitescarver: No, sir.
The Court: All right; that is respondent's Exhibit C.

(The map referred to above was received in evidence and
marked" Respondent's Exhibit C.")

'page 233 r By Mr. Minter: (Continues examination)
Q. Mr. Brooks, I believe, has there been a

dedication of any of this land?
A. There has not.
Q. Any dedication of any of the streets?
A. No, sir. .

The. Court: I mean, that's the point. Now, he just intro-
duced a map showing it; that's why I was asking you what it
was. He may have dedicated it just now but you wanted it
introduced, so it's in the record.

By Mr. Minter: (Continues examination)
Q. All right, sir. Mr. Brooks, would you describe the sewer?

Where does it begin on your land and where does it end?
A. It begins at approximately, I'd say, 80' feet from the

west boundary 'Of Brooks & Patton's property on-facing
Highway 460, approximately 80 feet east of the west line;
extends eastward on 460' to a point of 117 and 460. It curves
and follows the highway around to Peters Creek; there, it
connects into the sewage line built by SigmDnand Cundiff.
Mr. Brooks, does this represent the .proposed sewer as pre-

pared for you?
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(Map handed to witness.)

A. As far as I know, yes.

Mr. Minter: Well, rather than going into \the
page 234 ~ details of it again, your honor, we have gone

through it, I think, with Mr. Beavers-at this
time, I'd simply like to submit these two; they are two sheets
of the proposed sewer line, both. endorsed and approved by
Mr. Paul Matthews, and also the Roanoke City Engineers
Department.
The Court: Any objections 7 Those two sheets will be

respondent's Exhibit D.

(The maps referred to above were received in evidence and
marked" Respondent's Exhibit D.")

By MI'. Minter:
Q.Mr. Brooks, how long was it before this sewer was built

before you were contemplatiJ,lg building the sewer in this
area7. .
A. Possibly one year.
Q. ",Vhat is the actual date .on these plans here, Mr. Brooks 1

(Indicating)
A. The date is November 14, 1955.
Q. How long before these actual plans were prepared by

C. B. Malcolm-we have been talking about C. B. Malcolm-
that you had been talking with him about preparing these
~~7 .
A. ",'Tell,I guess I had conferences with Mr. Malcolm re-

lative to that possibly soon after I acquir.ed the property.
The first tract was acquired by me.

Q. And when was that, sid
page 235 ~ A. That was .June, 1949.

Q. During this period of time before and after
your plans were drawn, who in the county did you talk with
concerning'the installation of this sewer7
A. Mr. Paul Matthews.
Q. Matthews; would you just describe the nature of your

conversations with Mr. Matthews 7
A. I went to Mr. Matthews and asked him if the county

could help, in some way, construct a sewer line in that vicinity.
At that time, I had a septic tank and it was overflowing-. He
told me that the county was not in a position to help finance
the sewer line at that time. .
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By the Court: (Interposing)
Q. What time was thaU
A. Your honor, I would hesitate to say because I'm not

positive but it was s'ome time when this sewer septic tank
started giving me trouble.
Q. Well, you see, from the standpoint of the record, Mr.

Brooks, that unless you have some date it doesn't mean much
to say that you talked to him sometime. I don't know when it
was.
A. I would say possibly in '52 or '53.

By Mr. Minter: (Continues examination)
Q. Did you talk with him after that concermng the in-

stallation of a sewer 7
page 236 ~ A. Yes; I had conferences with him up until

possibly the time the sewer line was started.
Q. Could you just describe to us the nature of those con-

feI'ences with Mr. Matthews, leading up to the actual con-
struction of your sewer 7
A. More or less, I was getting information and guidance

in having the line constructed. Previously, he had told me
that I could construct a line at my own expense and in these
conferences I had with him was to get specifications and data,
and stuff necessarily to build the line.
Q. During the course of these conversations, did Mr. Mat-

thews ever represent to you that he was representing the
Sanitation Authority, or mention the Sanitation Authority7
A. No; my first conference with him in regard to the sewer

line, there ,vas no Sanitation Authority .
. Q. Mr. Brooks, would you identify this instrument, please,
SIr.

(Paper handed to the witness.)

A. Yes, sir.

By 1\£'1'. 'Whitescarver:
Q. 'Vhat is it 7
A. That is a contract of sale.

By Mr. Minter: (Continues examination)
Q. Between whom, sir 7

A. Between the-with your permission. or the
page 237 ~ court's permission, I will sav this: "Contrad of

sale made and entered into this 18th day of April,



114 Supreme Caurt 'OfAppeals 'OfVirginia

Reafford1viZ Brooks.

1955, by and'between Braoks & Patton Inc., parties of the
first part, and Esso Standard Oil Company."

Mr. Whitescarver: May I see that, please 1
Mr. Minter: Yau certainly may, sir.

Q. Mr. Brooks, under the terms 'Ofthat contract, was there
any provision for the furnishing 'Of sewer to the purchaser
there?
A. There was.
Q. What was Brooks & Patton, Inc. obligated to do under

the terms of that contract 1
A. To furnish sewage.
Q. Well, suppose we just hold it up a second and we can

actually read it. Have you finished 1

Mr. 'Whitescarver : Yes.

(Paper returned to Mr. Minter.)

By Mr. Minter: (Continues examination)
. Q. All right, sir; would you read that? .
A. "Water and sewer service to be made available to the

purchaser by present owner. Entire plot to be graded to
approximate street level." . .
Q. Well, that's sufficient, sir. At the time this contract

was entered into, I take it Brooks & Patton was the present
owner?
A. That's right.

page 238 r Mr. Minter: "T e wonld like to introduce this
into evidence, your honor.

The Court: .All right. Respondent's Exhibit E, I believe
it is.

(The contract of sale referred to above was received III
eviden<le al1d marked" Respondent's Exhibit E.")

Bv Mr. Minter:
'Q. Mr. Brooks, what is the nature of the soil in the tract

of land in question? . .
A..It's shaly and rocky.
Q. According- to your own experience or infarmation fur-

I11shedyou by the county, or some other responsible engineer,
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what would you 'conclude as to the feasibiltiy of using septic
tanks in the area in question?
A. They would he wholly unsatisfactory.
Q. Mr., Brooks, y'ou have heard the testimony here today.

When was it you first met Mr. Beavers?
A. I first met ¥r. Beavers in Mr. Paul Matthews office; the

date I cannot ascertain.
Q. Can you recall anything about that meeting? What was

Mr. Beavers doing?
A. The first chance as I recall seeing Mr. Beavers, I walked

in Mr. Matthews office, exchanged greeting with him, Mr.
Matthews-and Mr. Beavers was standing over at the corner

of the office, studying some blueprints. As I re~
page 239 ~ call, that was when Mr. Matthews introduced me

to Mr. Beavers.
Q. Can you recall any of the conversation you had with

Mr. Beavers at that time, or did you have any conversation
with Mr. Beavers?
A. I cannot recall.
Q. All right; so far as you know, was Mr. Beavers working

in Mr. Matthews office as his assistant, at that time?
A. That was my understanding.
Q. Mr. Brooks, have you ever entered into any contract

with the Roanoke County Sanitation Authority, agreeing to
convey your line to it in consideration for certain reimburse-
ment, as outlined in the letter of January 5, 1956, from Mr.
Beavers to you?
A. No, sir.
Q. Did you ever appear before the Board of Directors

asking permission to install this sewer line?
A. No, sir; I did not.

The Court: "That Board of Directors are you talking
about?

By Mr. Minter:
Q. I beg your pardon; the Board of Directors of the Roa-

noke County Sanitation Authority?
A. No.
Q. Did you ever request permission from Mr. Beavers to

install your sewer line?
page 240 .~ A. No, sir.

Q. Can you recall asking Mr. Beavers if there'
was any way money could be obtained f~om the county to in-
stall your sewer line?
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A. Not that lean recall, though that conference was with
Mr. Paul Matthews. .
Q.Right; I take it then that the first you knew of this

letter dated January 5, 1956, which has been introduced into
evidence here, was when you received it ~ .
A. That's right. '
Q. And you had no knowledge of the contents of that letter,

or were anticipating anything that was in the letter until you
received it~
A. No, sir .
.Q. "Whoactually did the construction work on your sewer

line, Mr. Brooks ~
.~. Wall, Boyd & Wall, a contracting firm at Cambria, Vir":

gIllla-.
Q. 'Vould you identify this, Mr. Brooks ~

(Paper handed to the witness.)

A. Yes, sir; that's their estimate on building the sewer line'
in question, according to the plans outlined by the engineering
firm of C. B. Malcolm.

Q. "Whosigned that ~
A. That is 'signed by Mr. Harry A. 'Vall.

page 241 ~ Q'. And that is the letter received by you?
A. Yes, sir.

Q. What is the date on it, sir~
A. December 17, 1955.
Q. "Whatis the amount that V,Tall, Boyd and Wall agreed to

construct this line for you ~
A. $6,217.20.

Mr. Minter : We would like to introduce tbis into evidence,
your honor.
The Court: That is Respondent's Exhibit F.

(The estimate referred to above wU,sreceived in evidence
and marked "Respondent's Exhibit F.")

By Mr. Minter:
Q. Mr. Brooks, did you accept that offer?
A. I did.
Q. Would you identify this, please, sii' ~

(Paper banded to the witness.)
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A. I can.
Q. What is it?
A. That is a letter written by Brooks & Patton, signed. by

me, addressed to Wall, Boyd and Wall, Carnbria, accepting
their bid for the construction of the sewer line.
Q. And what is the date of that letter, sir?
A. That's December 28, 1955.

Mr. Minter: I would like to introduce that into
page 242 ~ evidence, your honor. . .

The Court: That is Respondent's Exhibit G.

(The letter referred to above was received in evidence and
marked "Respondent's Exhibit G.")

By Mr. Minter:
Q. Approximately-I don't expect a dollar and cent correct

figure-Mr. Brooks, how much did it cost you to build this
line'
A. At the time, I had the exact figure or the exact amount;

I don't recall but it was in the neighborhood of eight or nine
thousand dollars. That included complete job connection fees
to the connecting line, engineering services, and everything.
Q. In other words, this-am I correct-will you tell me

this? Did this estimate of Wall, Boyd and vVall include any
fees to C. B. Malcolm for preparing these plans?
A. No, sir.
Q. That was in addition to the $6,217.20as set forth here?

(Indicating) .
A. That's right.
Q. Mr. Brooks, when the sewer line went down 117,how was

it fastened into the Roanoke City Sewer system?
A. It was joined into the line built bv Cundiff and Sigmon.
Q. \iVheredid that line connect into the Cundiff and Sigmon

line?
page 243 ~ A. Just west of the hard surface on Hig-hway

117,right at the Peters Creek-rigb,t where Peters
Creek flows under the highway. .
Q'. Was it your understanding' that the terminal point of

those lines was in the state right-of-way?
A. That's right.
Q. Could you describe the actual connection from the

point where your line connected, and over to the city line?
Will you just describe that completion in there, please, sir?
A. Where Peters Creeks flows under Highway 117, Mr.
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Cundiff's line comes here (indicating) and I cannect right
here. . (indicating)

Q. At right angles?
A. At right angles; they cantinue ta flaw straight under the

creek and under the highway, aver and inta Raanoke City
line (indicating).

Q. Haw much was the cast 'Of the line fram where yau
jained, and where it jained inta the Raanoke City line'
A. I was never given the exact figures but my partian 'Of

the cast I was-this is hearsay-it was a jaint-.venture. My
prapartian 'Ofthe cast was $682.00, as I recall.
Q. Wauld yau identify that check, Mr. Braaks'

(Check handed to the witness.)

A. Yes, sir.
Q. What is it,

page 244 ~ A. That is a check signed hy Braoks & Patton;
Faye L. Braaks, Treasurer, R I. Braaks, Presi-

dent-made payabll.'l to Gimhert & Gimbert in the sum 'Of
$685.76.

Q. What daes that represent ~ '~T.hatis it in payment fad
A. In full, far Braoks &Patton, Incorparated's part 'Ofthe

~onstructian 'Ofsewer line ta Raanake City line. -
Q. Was it yaur understanding between Braoks &Pattan,

Inc. and Sigmon and Norwaod Corparatian that yau were ta
pay a certain percentage 'Ofthat cast'
A. That was between myself and Mr. Cundiff.
Q'. "Tould you tell us the percentage that you were to have

paid?
A. I was suppose to ray appraximately a third 'Of the cost.
Q. Mr. Brooks, at the time this sewer wa.s built-at the

time the contract was let, did you have any idea that the Raa-
noke Caunty Sanitation Authority claimed jurisdiction aver
the area?
A. No, sir; I did nat.
Q. Mr. Broaks, would you name the various entities who

have purchased lots from you in this land area' Well, better
yet, rather than to have you take the time to do that, is the
list, as presented and prepared by Mr. Beavers, correct as ta
the people who purchased fram -you' Wauld yau like to see
that'

page 245 ~ ,The Court: That'8 Exhibit Na. 9. Let yau
examine it and see it.
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(Exhibit NO.9 handed to the witness.)

A. The first parcel of land sold Esso Standard Oil Com-
pany.

By Mr. Minter:
Q. From that, did you make a connection fee charge? '
A. Yes, sir.
Q. Howmuch?
A. $300.00.
Q. ~¥here did you get the figure?
A. From Mr. Beavers' office.
Q. Did Mr. Beavers raise any objection to your collecting

the connection fee'?
A. He did not. ,
Q. V\Tas he reluctant to tell you how much tIle connection

fee was?
.A. No; he was not.
Q. What is the next establishment1
A. The A & P Food Store property was sold to a Mrs."

Moses, I believe the deed was made to.
Q. Have tIle}' actually paid a connection fee charge ?
A. They have not.
, Q. Have you waived it?

A. Sir?
page 246 r Q. Have you waived that connection fee charge?

A. No, sir; 1have 110t.
Q. Are you currently making any efforts to obtain the

connection fee charge from the A & P?
A. lam.
Q. How much were you planning on charging for the con-

nection for A & P? ' ,
A. $2,000.00.
Q. V\Theredid you get that figure? ,
A. That figure was~ame from Mr. Beavers' office, based

on the number of employees that A & P had on their opening"
day.
Q. Did Mr. Beavers object to giving you that figure?
A. He did not. "
'Q. Did Mr. Beavers offer to collect either of those two con-
nection fees 1
A. No, sir.
Q. To your knowledge, has he ever made any efforts to col,-

lect those connection fees? '
A. No, sir.
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Q. What is the next one, sir?
A. Melrose Gulf Service Station .
. Q. Was any connection fee made there?
A. Yes, sir.

Q; Who made it?
page 247 ~ A. The connection proper was made by the

contractor who built the station.
Q. I beg your pardon, sir; 'who made the connection fee

charge DOl' the Gulf Oil?
A. Br09ks & Patton.
Q'. vVbat was the charge, do you recall?
A. $300.00. .
Q. Where did you get that figure?

. A. That was the figures I got from Mr. Beavers office, ac-
ording to the number of employees that would be employed at
that particular kind of ail.'establishment.

Q. Mr. Beavers offer to make that connection fee charge?
A. He did not.
Q. Wbat is the next one?
A. That is the Brown Derby Restaurant .
Q. Was the connection fee charged-or charge made tl1er(''!
A. There was not.
Q. Why not? .
A. If it please the court, I will say this. I sold to this party,

who built the Brown Derby, a tract of land. In this agreement
with the parties who bought the land, I included in the cost
of that land the fee that would have been charged to the

Brown Derby Restaiuknt: .
page 248 ~ Q. ,iVhat is the next one, sir?_

By the Court: (Interposing)
Q. Wbich would be ho,,, much, Mr. Brooks?
A. $500.00. .
Q. $500.00; and how did you arrive a.t that figure of $500.00?
A. That also came from Mr. Beavers' ,office,according to the

number of employees that would be employed in that kind of
an establishment.

The Court: All right, sir.

By Mr. Minter: (Continues examination)
Q. Did Mr. Beavers volunteer to make that corinectionfee

charge?
A.. He did not.
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Q. Did he object to your not, in fact, making a connection'
fee charge at that time, rather than off-setting it?'
A. He did not.
Q. What is the next one, sir?

By the Court:
Q. Did he know that you were doing it that way or did you

tell him?
A. I do not recall, your honor, if that informaHon was in

his possession, or not.

The Court: 'VeIl, of course, he couldn't object unless he
knew about it. That's why I asked atthis point.

page 249 r Go ahead, Mr. Minter.
By Mr. Minter:
Q. Are there any more of them on there, sir? ,
A. There is three houses, three dwelling units, at the present

time owned by Brooks & Patton on that line.
Q. And were any connection fees ever paid to the Authority

for those houses?
A.There was not.
Q. Has the Sanitation Authority ever asked to see any

receipt or any cancelled checks, 'or any checks or anything
from any of these purchasers, to ascertain whether or not you
made a connection fee charge, as you have alleged?
A. They did not.

Mr. Minter: Your honor, we would like to introduce this
check into evidence.
The Gourt: That will be respondent's Exhibit H.

(The check referred to above was received in evidence and
marked "Respondent's Exhibit R.")

By Mr. Minter:
Q. Mr. Brooks, you heard the testimony 'Conce'rning the

maintenance of the line here. 'Vho has assumed the responsi-
bility for the maintenance of your line since it was put in?
A. Brooks & Patton.
Q. Have you ever been told by anybody as to whose re-

sponsibility it was?
page 250 r A. Yes.

Q. Who told you, sir 7
A. Mr. Beavers.
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Q. 'What was it Mr. Bea.vers said ~
A. That I WQuldbe respQnsible fQr the maintenance Qf the

line as IQng as title was in my pQssessiQn.
Q. DO'YQUsubstantiate Mr. Beavers' testimQny earlier that

there was an agreement, apparently, between YQUand ,the
SanitatiQn AuthQrity that you WQuld keep this line until YQU
were reimbursed YQurself, and YQUWQuld make cQnnectiQns
fQr YQur charges ~
A. NO' written agreement.
Q. It was YQur understanding with Mr. Beavers that YQU

were to'.ma.ke these cQnnectiQn fee charges ~
A. Yes.
Q.Mr. BrQQks, when YQUgQt this letter Qf January 5, 1956,

what did YQUdO'~
A. I went dQwn to' see Mr. Beavers and Mr. Wbitescarver.
Q. WQuId YQUtell us. wha t happened ~
A. As I recall, I went dQwn to' MT. Beavers' Qffice,talked to'

him, and he taken me up to' Mr. 'Whitescarver's Qffice and
intrQduced me to' Mr. "Vl1itescarver.

Mr. 'Vhitescarver: Ha.ve YQU:fixed a time Qn.
page 251 ~ that, Mr. Minted

Mr. Minter: YQUhave.
Mr. 'Vhitescarver: I say, have YQU~
Mr. Minter: I believe the testimQny was, Mr. 'Vhitescarver,

it was after he received the letter Qf January 5, 1956.

Q. (CQntinued) DO'YQUrecall the exact date, Mr. BrQQks~
A. NO'; I dO'nQt.
Q. Was it a shQrt periQd Qf time 0'1' a IQng periQd of time

after YQUreceived this letter ~
A. iVell, I WQuld say it was a reasO'nably shQrt periQd Qf

time.
Q. Why did YQUgO' to' see Mr. Beavers after YQUhaa re-

ceived this letter ~
A. Mr. Beavers, at that time, was the Qnly Qne that I knew

in authority down ther,e, after he had been made Execntive
Secretary to' the SanitatiQn AuthQrity.
Q. Did VQnknQw Mr. Beavers was secretary O'f the Sani-

tatiO'n AuthQrity befO're YQUreceived this letter" Qf .Jannary 5,
1956'
A. I presume that I did.
Q. Well, what was the reaSQn fQr gQing to' see Mr. Beavers

after YQUreceived this letter'
A. His Qffice-
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Q. Were you objecting to this letter?
page 252 ~ A. Yes; I objected to the contents of the letter.

. That's why I went to see him.
Q. And following your meeting then with Mr. Beavers, I

take it that's when, the informal arrangement was made,
whereby you would make the connection fees charges, etc.;
is that correct?
A. Yes; pardon me, will you state that question again,

please?
Q. I say, after you went to see Mr. Beavers then concern-

ing this letter of .January. 5, 1956, did you all have any under-
standing~
A. My understanding was witl1Mr. 'Whitescarver, when Mr.

Beavers introduced me, and taken me to Mr. WlJitescarver's
officeand introduced me to him.
Q. Was Mr. Beavers present~
A. I don't recall whether he was still there, or whether

he had departed; possibly he was still there.

The Court: You.r understanding was what~ You never did
complete it.
Mr. Minter: I'm sorry. What was the understanding you

all had at that time?
Mr. 'Vhitescarver: Specify who "you all" is, too, Mr.

Minter.

By Mr. Minter:
Q. I beg your pardon, Mr. 'VlJitescarver. That, was Mr.

Whitescarver, and possibly Mr. Beavers, and Mr.
page 253 ~ Brooks?

. A. Mr. Whitescarver told me to ig-nore the
letter at that time and I would keep possession of the line,
and callect the connection-t.heconnecting fees.

Mr~'\Thitescarver: If your hanor please, may I interrupt
just a minute. It wauld a.ppear, fram the statement fram
the wit.ness, tha.t.I wauld, perhaps, have ta t.estify in this case
and-
The Caurt: Well, at such time as yau da decide you have

to testify, 'Ofcourse yau are familiar with the rules.
Mr. Whitescarver: . I da nat want to be in violation of the

cade 'Ofethics, and it would appear naw that I am gaing ta
ha.ve ta testify.
The Caurt: Well, if it appears you will have to testifv,

then- .
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Mr. Whitescarver: It appears I may have to testify; I may
not, sir, but as of now it seems pvobable that I will.
The Court: At such time as you 'are definitely adviseq

that you will have to testify, then you will have to. withdraw
as counsel in the case.
Mr. Whitescarver: Thank you, sir.
The Court: All right.

By Mr. Minter: (Continues examination)
Q. Where were we1 After this agreement was

page 254 r made, then, Mr. Brooks, I take it you did, in fact,
continue to ma:ke-you did make the connection

fee charges, as you have outlined here ~
A. I did.

The Court: After what agreement, Mr. Minter?
Mr. Minter: After the agreement between Mr. Whites-

carver and possibly Mr. Beavers, and Mr. Brooks.
The Court : Now, I didn't know anything about an agree-

ment.
Mr. Minter: The agreement, your honor, following the .

letter of January 5, 1956. .
The Court: I understood Mr. Brooks to say that his under-

standing was that Mr. Whitescarver told him to. ignore the
letter and the line would remain his; is that your understand-
ing at the time?
The Witness: I didn't get to finish; that's right.

Q. Well, that's what I know; you didn:t get to finish. I
want you to finish; go ahead and just give'me all your under-
standing, at the time, of whatever you thoug-ht took place.
A. That I would retain title to the line; I would be re-

sponsible for the maintenance of the line until such time as
I g-otmy construction costs back.
'Q. Then what?
A. Then I would deed the line over to the Authority free,

and without cost.

page 255 r By Mr~Minter: (Continues examination)
Q. Mr. Brooks, as a practical matter, would it

have been possible to. amortize this $9,000.00 debt exclusively
on to the lots, the sale of the lots which you can envision in
your tract of land?
A. ,To divid~ it up equally, it might have made the price

of the lots prohibitive.
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Q. I take it that, of course, would depend entirely on how
many lots were sold from the area 7

A. Yes. .
Q. At the time this sewer was built-:-at the time all of

this transaction was taking place with the Sanitation Au-
thority, did you know exactly how many lots you intended to
sell from this area 7

A. I did not.
Q. Today, do you know exactly how many lots you will sell

before all your land is gone 7
A. No; I do not.
Q. Mr. Brooks, did you ever t.alk to the City of Roanoke

about building the sewer out there 7
A. I did.
Q'. Would you identify these, sir 7

(Papers handed to the witness.) .'

A. This is a letter I received from the City -Manager,
Owens, in regard to sewers that I had been in con-

page 256 ~ ference with him about.
Q. vVere those sewers proposed in the area

where sewers were finally built 7
A. In the area where Brooks & Patton finally constrilCted

the sewer.
Q. What is the date of that letter?
A. That's April 6, 1954.

Mr. Minter: Thank you, sir. I would like to introduce t.hat
in evidence.

The Court: Any objection? The letter from Mr. Owens,
I believe-is that it?

Mr. Wbitescarver: That's just the letter of transmittal.
The Court: That is the exhibit, It will be Exhibit I-the

letter of transmittal. .

(The letter of transmittal referred to above was received in
evidence and marked" Respondent's Exhibit I. ")

By Mr. Minter:
Q. What is the correspondence? . - ,
A. This is' a communication addressed to Mr. A. S. o-wens,

City Manager, from Mr. Wentworth, Director of Public Works
of the City of Roanoke.
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Q. Will you read it 1
A. Date, March 30, 1954.

. "To Mr. A. S. Owens, City Manager-from
page 257 ~ Mr. J. t. Wentworth, Director of Public ,V;orks.

Subject: Sewer to serve property of R. I. Brooks
on U. S. Route 460, approximately 600 feet west of the west
corporate limits.
"It is estimated that approximately 970 feet of 8-inch sewer

will be required in connection with this property. The esti-
mated cost of this sewer work amounts to $4,850.00. Signed:
J. L. Wentworth, Director of Public ,Vorks."

Q. What are the facts that broug'ht this letter on, Mr.
Brooks 1
A. At that time, I was trying to get city water and sewer

service to tha.t property ..
Q. The property in question here ~
A. The property in question; yes.
Q. Had you consulted with Mr. Wentworth as to how much

it would cost you to build it, or had you asked them to build
it 1 What does this communication intend to do1
A. My dealings were with Mr. Owens, City Manager.
Q. And what does this purport to do1 ,iVby was it sent

to you, sir ~ .
A. I presume that Mr. Wentworth sent me a copy of thiFl

letter to Mr. Owens.

Mr. Minter: We would like to introduce this, if your honor
please; if Mr. Whitescarver has no objection.

page 258 ~ The Court: Exhibit J.

(The letter referred to above was received in evidence and
marked "Respondent's Exhibit J".) .

Mr. Minter: I believe that's all.
The Court: Let's let Mr. Bieler have a little rest.
Mr. Minter: If your honor please, with Mr. ,VhitescaTver's

permission and the Court's permission, there is 'OnefUl'ther
question I would like to ask Mr. Brooks, if I may do so.
The. Court: .Sure; go ahead.

By Mr. Minter : (Continues examination) .
Q. Mr. Brooks, was a permit obtained from the State Hi~h-
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way Department in order to install this portion of the sewer
line in U. S. 460~
A. There was.
Q. Who paid the cost of that permiU
A. Brooks & Patton. .
Q. Was any bond required ~
A. Yes, sir.
Q. Do you know how much ~
A. $1,000.00 cash. .
Q. A thousanq dollar cash bond r
A. Yes.

Q. ",Vhopaid that~
page 259 r A. That was posted by the contractor.

Q. ",Vhat final disposition was made of that
thousand dollars ~
A. I presume it was returned to the contractor when the

work was completely installed in, and accepted.
Q. Would you tell us how many of your-how many feet

of your line were actually installed in 460, approximately~
A. As I recall, approximately, I'd say 1400 feet.
Q. And approximately how much in your private property 1
A. I'd say approximately 900.
Q. And for that, no permit was 'required, was it ~
A. No.

Mr. Minter: That's all, sir.
The Court: All right; cross examine.

CROSS EXAMINATION.

By Mr. Chapman: .
Q~ Mr. Brooks, on that bond you put up with the highway

department-that was merely a performance bond that you
had to place to take care of any damage that mi~ht be done
to the highway by reason of constructing the line; was it
noU
A. That was posted by the contractor.
Q. And after the expiration of the required time, you got

that money back, didn't you?
A. They got it back.

Q. You think that time was one year?
page 260 ~ A. I don't know what their time limit was.

Q. Well now, Mr. Brooks, I think there are very
few points we need to clear up here. but as I understand it,
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your corporation owned this, what I would call rather a large
tract of land that you contemplated developing, and you are
still devel'Opingit; are you not 7
A. Not in the sense of a housing project or development.

The land is there, undeveloped.
Q. You would entertain offers to buy all, or any part of it,

would you not 7 .
A. Sir7
Q., It is for sale, isn't it 7
A. Yes, sir.
Q. A~y part of it, 'Orall of it 7
A. Yes, sir.
Q. And'so you have it the-re for sale for development, do

you not7
A. Yes, sir.
Q. The first sale you made on this proposed development

was the sale to Esso Standard Oil Company; was it noU
A. That's right.
Q. And in that contract, which you have exhibited here

as your Exhibit No. E, you warranted and promised to the
prospec.tive purchaser that you would furnish water and sewer
services; did you not 7

page 261 r (Exhibit handed to the witness.)

Suppose you read that paragraph. (Indicating)
A. ' ,'Vater and sewer service to be made Rvailable ta pur-

chaser by present owner."
Q. Your corporation was the present owner, were you not 7
A. Tha.t's right.
Q. And you promised to make water and se'\Yageavajlable?
A. Yes.
Q. And by reason of having entered into this contract with

Standard Oil Company; you set about trying to provide a
method of getting sewage service-water-barne sewage serv-
ice; isn 't that col're:ct7
A. Those efforts on my part were started a year 'Or so

prior to the sale of that particulaT parcel of land.
Q. But after that sale, it became incumbent upon you ta

do something, didn't it 7
A. That's right. .'
Q. And is that wben you started your negotiations with

Mr. Beavers and Mr. Matthews, and in going to see 1\;[1'.
Owens, in the City of Roanoke, and other methods of trying
to get water and sewer service 7
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A. No, sir; my efforts in that behalf were prior to the sale
of this property.

page 262 ~ Q. Your actual installation of the sewer line
was after that date of that contract; was iU

What is the date of thateontracU
A. Start of that construction 1
Q. What is the date of this contract 1
A. April, 1955.
Q. When did you install what is known as the Brooks s'ewer

line here~
A. ,Vas that '55 'or '54 ~

By Mr. Minter: (Interposing)
Q. What is that, Mr. Brooks ~
A.' The date we started construction of the sewer line.

The Court: 'VeIl, just look at Exhibit G, Mr. Brooks;
your letter of acceptance of the estimate from the contractor.
When is that date ~ .
Mr. Chapman: May I first show you Exhibit F; ~hat isfud~~ .
The Court: That is the estimate.

By Mr. Chapman: , '
Q. Are the estimate'from Wall, Boyd and 'WaIH
A. That was December 7, '55.

Tbe Court: All right; now Exhibit G.

By Mr. Chapman:
Q. And then, in your Exhibit G, your acceptance of it?

A. December 28, '55.
page 263 r Q. All right; now, I will ask you which is the'

earlier document, the contract of sale or your
contract to install your sewer line ~
A. The contrad of sale.
Q. And so, I again ask you after making this contract of

sale with Standard Oil Company, it was incumbent upon you
to build a sewer line and get water 1
A. Either a sewer line or a suitable septic tank. Sewage

was to be !rnadeavailable.
Q. Did you not testify in your direct examination that the,

nature of you'r,.soil was.such that septic ,.tanksi~,:ouldmot .
work satisfactorily? '
A. I did.



130 Supreme Court of Appeals of Virginia

Reafford Ivil Brooks.

Q. After your sale to Standard Oil Company, then, did you
have your conferences with Mr.-first with Mr. Matthews and
then with Mr. Beavers-relative to installing what we speak
of here as the Brooks trunk line 1
A. Re-state the question, please.
Q. I say, after your sale to Standard Oil Company, didn't

you then have most of your conferences with Mr. Matthews
and Mr. Beavers about the installing of a sewer line that is in
question here 1
A. I wouldn't say that I had the most of them; no.

Q. Well, it was installed subsequent to that
page 264 ~ date, wasn't iU

A. Yes.
Q. You already testified, in fact, it was a year later that

you completed the installation 1
A. Yes.
Q. Mr. Brooks, with whose permission did you install the

sewer line, or various permissions? You said you had per-
mission from the State Highway Department?
A. Yes.
Q. Did you have permission from Mr. Beavers?
A. Orally, yes.
Q. And who was he representing?
A. The Roanoke County Sanitation Authority, I presume.
Q. Did you have permission with. someone representing

Norwood Corporation to. tap on to the Norwood line?
A. I did.
Q. Did you have permission from the City of Roanoke?
A. I did not.
Q. I show you your Exhibit No. H, which you heretofore

filed, showing that you paid Gimbert & Gimbert $685.76 and
that was your portion of the cost of building the line from
the point where your line tapped into the Nonvood line-
from that to the city line; is that00rreet?
A. That's right.

Q. Mr. Brooks, isn't it a fact that your con-
page 265 r struction of this trunk line was with the permis-

sion, as you stated a while ago, and advice and
consent of Mr. Beavers, representing the Roanoke County
Sanitation Authority?
A. Re-state the question, please.
Q. I say, isn't it a fact that you installed your trunk line

with the permission and advice of the Roanoke County Sani-
tation Authority, through Mr. Beavers, its Secretary?
A. I got his permission to build the line rather than put in
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septic tanks for four other pieces of property in the area I
had at that time. <

Q. Now, after you received this letter from Mr. Beavers,
dated January 5, 1956, you say you came to Mr. Beavers'
office~
A. I did.
Q. And talked with him about it~
A. I did.
Q. And after some conference with him, you went from Mr.

Beavers' officeup to Mr. Whitescarver's office~
A. That's .correct.
Q. And after you left that office,you went back and built

y{)ur line and connected it up with the NDrwood line ~
A. With the permission from the parties who were con-

structing their line.
Q. The Norwood "line~
A. The Norwood line.

Q. Mr. Brooks, you remember the exhibit in-
page 266 r troduced here earlier this morning, concerning the

eight Dr ten pieces of property that are using the
line, do you not ~
A. I do.
Q. Now, I want to know who pays for those users ~

The Court: Are you referring to Exhibit No. 9~
Mr. Chapman: Exhibit No. 9-1 believe it is, your honor.
The Oourt: All right; let's get the numbers.

By Mr. Chapman: (Continues examination)
Q. 'W110 pays the Sanitation Authority for-

(Exhibit NO.9 handed to the witness.)

-for the Edgewood Esso Service Station ~
A. I guess they pay it themselves; I do not know. I do

not pay it myself.
Q. All rig'ht; who pays for the A & P Food Market ~
A. I could not say.
Q. 'Who pa.ys for Melrose Gulf Service Sta.tion~
A. I could not say..
Q. Who pays for the next one-the Brown Derby Restau-

rant ~
A. I do not know.
Q. Who pa.ys for the a.partment houses owned byR. 1.

Brooks ~
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A. The Brooks & Patton.
Q. .W110 do you pay that money to ¥

page 267 ~ A. Roanoke County Sanitation Authority.
Q. "Whydo you pay them'

A.They assessed the charges.
Q. Does not the Roanoke County Sanitation Aut.hority have

the responsibliit.y of operating that line'
A. They do not.
Q. Well, why do you pay them'

, A. Their charges for the treating the sewage that runs
through the line that was constructed by Brooks & Patton.
Q. \Vby don't you pay direct to Roanoke City'
A. There's no agreement behveen Brooks & Patton and

Roanoke City. "
Q. V\lhowas your agreement with'. .
A. Mr. Beavers, who ~'"epresentedthe Sanitat.ion Authorit.y.
Q. Does the Sanitation Authorit.y have t.he agreement with

the city¥
A.That I do not know.
Q. I think that's in the record. "Who do you expect to

. receive and dispose of that. sewage ~ .
A. The Roanoke City accepts it. "withthe contract they have

with the county.
Q. I mean, who do you expect to receive it from your ten-

ant.s, the people you sell to-the people you sell your prop-
erty to ¥ V\lhodo you expect to receive and clis-

page 268 ~ pose of sewag-e¥
A. That's their responsibilit.y.

Q. You expect the Roanoke County Sanitation Authority
to handle it; do you not.¥
A. That's the responsibility to the parties who' buy the

property.
Q. As a matter of fact, the Sanitation Authority does re-

ceive it from. your tenants in one case, or the people vou sold
to, your grantees in the other cases; isn't that true?
A. That is true.
Q. Mr. Brooks, your corporation, Brooks & Patton, Inc.

is what.we speak of as a regular private business ,corporation,
is it not¥
A. It is.
Q. It is not a public service corporation ¥
A. No.
Q. It doesn't. have the power of eminent domain or con-

demnation o( property, does it'!
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A. No.
Q. Is this a copy of the charter of your corporation ~

(Handed to witness.)

A. It is. .
Q. The record will show that that is duly recorded in the

Clerk's Officeof the Hustings Court of the City of Roanoke;
is it n()t~
A. I presume it is; yes.

page 269 r Mr. Chapman: Mr. Minter, do you wish to see
this ~

M'r.Minter: Certainly.

By Mr. Chapman:
Q. Mr. Brooks, will you file that as an 'exhibit with your

testimony and let-
A. Get the advice from my' counsel.

Mr. Minter: Your, honor, that is asking him for a, con-
clusion of law, it seems to me.
The Court: I think it is, too. Sustain the abjection.

By Mr. Chapman:
Q. Let me ask you one more question. I think ,this ought

to be proper. Under your Charter, which ~TOU have just
examined and which the Court now has, do you have the right
to operate public service, 'Or to perform public service func-
tions~
A. is that a proper question ~
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page 270 ~ Mr. Minter: Your honor, it seems to me he is
still asking Mr. Brooks-asking him for a defini-

tion of a public service corporation and then for him to
analyze the provisions of the Charter, in terms, whether he is
chartered to perform such public service acts. It seems to
me it is the same.
The Court : Well, as President, he ought to know some-

thing about the Charter. I think I would let him answeT the
question; if he ean't answer it, all he's got to do is say so.

Q. Do you know what rights yo~ do have, Mr. Brooks, under
your Charter 1 'Would you like to see it 1 Or if you can't
answer it, just say so and we will proceed.

Mr. Chapman: I simply state 'it is our contention that the
operation of a sewage system is a public servic:e function and
that he has no legal 'right what-so-ever to---"-
The Court: \ ,VeIl that, I would think, would be a legal

question.
Mr~Chapman: -to carry it out, and it might be added that

in his responsive pleading under paragraph K on page 6 there-
,of, the defendant further answers and says that he has a pel'-
feet right and authority to maintain and operate a sewer line
on the public highway.

Q. I'm asking you, do you have such authority
page 271 ~ under your charter 1

, A. Is that in the Charter 1
Q. No; it's in your answer.
A. I would say so far as with the permission of Mr. Beav-

ers, the County Executive Seeretary, I do; where the state-
ment or where the permit is issued by the State Highway
Department.

Mr. Chapman: That's all, y.our honor.

RE-DIRECTEXAMIN ATION.

By Mr. Minter:
.Q.. Mr. Brooks. this Esso Standard Oil Comnanv contrad.

which has been introduced dated sometime in the rnonth of
April, 1955,when did title pass to them 1 When was the deed
prepared; do you know1
A. I do not know but it was prepared within the time limits
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of the loption that they obtained, or a few days near that
date.
Q. You see if you can find.the time element on there, please?

(Exhibit handed to the witness.)

A. This paragraph here. (Indicating) ,
Q. When was the contract to be performed?
A. "Deed shall be delivered and final settlement shall be

made on or before October 31, 1955, as per terms of Esso
Standard Oil Company option, and time shall be

page 272 r 'of the essence."
Q. SO then I take it the deed was delivered to

Esso Standard Oil sometime prior, or on October 1955; is
that correct? October 31, 1955? Is that correct?
A. R,epeat that again, please? The deed was what?
Q. I take it then that the deed conveying leg-al title to the

Esso Standard Oil was actually made sometime on or before
October 31, 1955?
A. Yes; I think that's right. , .
Q. Do you recall, of your own knowledge, when durmg the

period?
A. No; I do not. ,
Q. Mr. Brooks, in this contract is there any provision which

makes time of the essence as to the furnishing of sewer or
water?
A. No.
Q. Did you a'l'l'Ce to RllV f:ul'h stiplllation that you would

llave to furnish it in a given amount of time?
A. No.
Q. Mr. Brooks, I believe you testified on cross examin:'ltion

that you had built the sewer line pursuant to permissinn from
Mr. Beavers, who is the Executive Director of the Roanoke
County Sanitation Authoritv. 'What was the nature of this
penni~sion ? " .

A. I would say I built the line with his knowl-
page 273 r edg-e. .

Q. Did he ever actually give you permission to
build the line?
A. No.,
Q. Did you ever submit a request to Mr. Beavers asking

to be permitted to build the line?
A. No; not in writing.
Q. Did you ask him orally?
A. No; not as I recall.
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Q. I believe you testified in cross examination that you did
not obtain permission from the city to build the sewer; did
anybody obtain permission?
A. The contractor got permission; the permit was issued

by the State Highway Department. .
Q. Well now, how about permission from the city t.o tie

into the sewer system; did you have anything to do with the
certificate that was put into the record here this morning
from the City .of Roanoke, granting or certifying the proper
connection had been made?
A. No.
Q. Who handled that, do you know'?
A. That was the contractor.
Q. The contractor handled that?
A. Yes; I secured permission from the builders of the

Non.vood line for him to tie ont,o.
Q. Do you know about when you obtained that

page 274 ~ permission?
A. No; I do not.

Q. I believe Mr. Chapman asked you why you paid rates
f'Or the use of' your own sewer line, to the Roanoke County
Sanitation Authority. Mr. Brooks, of your own knovvledge,
what are the legal consequences if you don't pay this assess-
ment?
A. I have been informed that a lien would be levied against

the property for the bill. -
Q. Did you, therefore, pay these charges to the Sanitation

Authority of your own free will, or volition, or in accordance
with any contract that existed between you and the Authority?
A. Those charges were paid free, willingly until, I'll say,

January-or I'll go back farther; I'll say possibly October
'58. I would have to check back on the cancelled cheeks and
see when the first one was paid under protest.
Q. I repeat my question as to part of that, Mr. Brooks.

Did you ever enter into any contract with the Sanitation Au-
thority, whereby you agreed to pay this $3.00?
A. No.
Q. Mr. Brooks, who prepared this Charter for you?
A. Attorney Lindsey.
Q. Attorney Lindsey?
A. Attorney Lindsey.
Q. Where is he 10f'Rted~

A. In the Shenandoah Building.
page 275 ~ Q. In Roanoke? -

A. In Roanoke.
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Q. Did you outline to him, at the time the Charter was pre-
pared, what you intended to do with the land?
A. I can't recall that definitely because at that time, Mr.

Patton was in the corporation.

Mr. Minter: I think it is a matter of law as to what powers
are under this Charter, and I see no sense in pursuing that
further, as far as the question is concerned.
The Court : "'VeIl,you don't contend as a matter of law

the corporation has a right to operate as a public utility,
do you?
Mr. Minter: I am not contending for or against, your

honor.
The Court: All right; and the Charter itself says it does

not have the power of eminent d011win-it is in the Charter.
Mr. Minter: To my knowledge, sir, we have never at-

ternpted to prove here, or introduce evidence which would in-
dicate that Mr. Brooks had the power of e1ninent domain. I
believe that's all, sir.

RE-CROSS EXAMINATION.

By Mr. Chapman:
Q'. Your honor, I'd like to ask just one or two

page 276 ~ more questions. Mr. Brooks, you testified that,
as I understood it, that you paid the charges re-

quired by the Sanitation Authority freely and voluntarily,
up until about October, 1958?
A. I think that's about right.
Q. Didn't you agree with Mr. Beavers as to what those

charges 'would be originally~the service charges?
A. I paid-

. Mr. Minter: If your honor please, the charges are not a
matter of personal contract, I don't believe, between the
parties. The ,charges, I take it, are made pursuant to the
Charter provisions and as a matter of law, are cha'rged; they
are not subject to the contract or any agreement between Mr.
Brooks and Mr. Beavers, I don't believe.
The Court : Well, I don't know whether he made an agree-

ment or not.

By Mr. Chapman:
Q. That's what I want ,to ask him; did you make a separate

agreement ,"vithhim as to the charges?
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A. I paid each bill as it was sent to me for that particular
period.
Q. And you knew that those bills were sent pursuant to the

regular charges made by the Sanitation Authority, pursuant
to its published notice and approved Tates, and a public hear-

ing; did you not ~ You know that of your own
page 277 ~ knowledge, not only being charged with the situa-

tion, and everyone else would be charged with
such knowledge; you knew it or didn't you ~
A. Oh, yes.
Q. You referred to those rates when you would deal with

your tenants, or with your prospective purchasers; would you
nbt~ -
A. If it pleases the Court, I'll make this statement; I w,as

not billed for the regular full charges prior, I'll say, to
October '58.
Q. Where were you billed for ~
A. The bills came from Mr. Beavers' officefor a stipulated

amount each quarter and they we're paid at a certain time;
there was a situation developed whereby Mr. Beavers notified
me that I would have to pay the full charges. At that time,
I had two or three vacancies in the buildings; I told Mr.
Beavers I could not pa~vit, as the rent I was receiving from
the property would not justify it.
He suggested that the tenants be asked to pay their own

sewage charges; on a certain date after that, I notified each
tenant by writing-in \vriting-that due to changes in the
accounting department of the Sanitation Authority, I could
no longer absorb those charges in the rents; and therefore,
they would have to pay the charges direct to the AuthOl~ity.

Q. Did they pay those charges then direct to the
page 278 ~ Authority ~

A. Some of the parties did, and some did not.
Mr. Beavers informed me that those that were not paid, a lien
would be placed against the property for collection. I paid
one bill marked on the check "paid under protest," paying
up to that date. I think I'm correct in saying: that for the
first quarter of '59, some of the people paid their own bill;
some of them did not.
Q. And the ones who did not pay,-you paid ~
A. I have not paid yet; I received the bill.
Q. But -youdid take advice from Mr. Beavers on connection

charges that you were charged for people who tacked on to the
line; did you not ~
A. I did.
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Q. In other words, Mr. Brooks, throughout this entire trans-
actiQIl, you have considered the Sanitation Authority as the
authority in charge of this line, have you not 7
A. No, sir; I have not.
Q. Well, who have you considered as in authority 7
A. Brooks & Patton built the line and has title to it.
Q. You didn't expect to get the Sanitation Authority to

handle, or receive the sewage without payment and compensa-
tion, did you 7
A. I did not.
Q. Mr. Brooks, who has authority to decide who else will

connect on to this line 7 Suppose I should go down there and
buy a little tract of land between the Esso Service

page 279 r Station and the Brown Derby that you own in
there, from you; would you think that I'd have

the right to just tap on to that line 7
A. I don.'t have any property in that particular area.

Mr. Minter: If your honor please, isn't that again a sort
of collateral issue in this case 7 Isn't it, asking Mr. Brooks
for a conclusion? I think he has proved what he has done
by his 'conduct.
The Court: I don't know whetlJer he owns any more prop-

erty in there; if he doesn't own anymore, all he's got to do is
say he doesn't own it.

By Mr. Chapman: (Continues examination)
Q. You own a lot of propertv in there that could be served

by this sewer line, do you not 7
A. I do.
Q. I just ask you from a practical standpoint-suppose I

wanted to come and buy one of your lots. "W1Jatwould you
tell me about the sewer line 7
A. That would be-the sewage woulrl be avail:=lbleif the

County Sanitation Authority wanted to handle it for you.

Mr. Chapman: That's all.
Mr. Minter: That's all, sir?
Mr. Chapman: That's all.

RE-RE-DIRECT EXAMINATION.

By Mr. Minter:
Q. Mr. Brooks, in connection with tlJe last <'.0])1-

page 280 r ment that vou just made that vou would tell the
purchaser that sewage was available if the Sani-
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tation Authority would handle it. Did that particular ques-
tionCOiillieup at any time when you were dealing with the
corporations and individuals, who previously have purchased
lots from you~ Did that question arise, for instance, in rela-
tion to Standard Oil, or Gulf, or Brown Derby~ Did you tell
them-
A. No, sir; I did not.
Q. Well, when did this change of mind come about and

why~
A. It has never been asked of me.
Q. Has never been asked ~
A. If the Sanitation Authority would permit them to hook

on, or would they handle the sewage~
Q. In recent months, have you received any communication

from the Sanitation Authority that said they would refuse
to permit any more connections to be made to your line~
A. No; I have not.
Q. Mr. Brooks, did you actually lost any tenants because

of the increase in rates ~
A. I did.
Q. Did you actually wind up paying some .of those vour-

self, in order to prevent the lien from affixing to your prop-
erty~

A. I did.
page 281 ~ Q. And as I understand it, sir, even afteT there

was a published rate schedule of the Roanoke
County Sanitation Authority, Mr. Beavers made you some
sort of an .offer 'which entailed less payment than the pub-
lished rate schedule; is that correct ~
A. I'm sorry j I don't believe I followed you there.
Q. I say even though there was a published rate schedule

that involved $3.00 per month per unit, which has been intro-
duced into the record here, I take it Mr. Beavers offered you
11 rate which was lower than the $3.00 per month per unit; is
that correct?
A. The bills I received were less; that is true.
Q. "r ell then, you actually-did you enter into any contract

with him whereby he would bill you less, or what led him
to bill you less than the published rate schedule~
A. I could not answer that. From time to time, I kent Mr.

Beavers informed .of the apartments that were vacant. Some-
time, they were all full; sometimes, there were two .or three
vacancies and I got and paid the bills as I received them.

Q. Well, at the time you built your sewer line, construction
of which I take it was started shortly after the acceptance
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o.f the bid, which has been intro.duced in evidence-at that
. time, prio.r to. the co.nstructio.n-the actual co.nstructio.n 0.1'

prio.r to letting the cantract to. "'Vall,Bo.yd and Wall, did yo.u
have any agreement with Mr. Beavers as to. haw much yo.u
were go.ing to. be charged per mo.nth in the farm o.f a sewer

rate~
page 282 ~ A. No.; with the exceptio.n there wo.uld be no.

cha.rges far any lines that I ho.o.kedan an my
property.
Q. Now,wa.sthis understanding entered into.befo.re 0.1' after

the letter of January 5, 1956~
A. I wo.uld say after the January 5th.

Mr. Minter: I believe that's all.

By the Co.urt:
Q. Mr. Bro.o.ks,let me ask a questio.n 0.1' two.. As I under-

stand it, your land is awned by a co.rpo.ratio.n~
A. That's right.
Q. Do. yo.u have any co.rpo.rate reso.lutio.ns 0.1' minutes an

behalf o.f the co.rpo.ratio.nthat autho.rized yo.u to. enter into.
any kind o.fagreement with the Autho.rity, or o.therwise~
A. I do. nat recall at this time, yo.ur ho.no.r, if 'there was

so.mething. I wo.uld have to. go.back and check the minutes.
Q. V\Tell, being President o.f the co.rpo.ratio.nyo.u kno.w, o.f

co.urse, that the co.rpo.ratio.nhas to. act pursuant-
A. That's right.
Q. -to. co.rpo.rateminutes 0.1' reso.lutio.ns~
A. That's right.
Q. No.wthen, yo.u have undertaken to. act in the individual

capacity, have yo.u nat, as the President o.f the Co.rpo.ratio.n,
0.1' as an individual ~
A. Sir~

Q. Have yo.ubeen actin,goas the President o.fthe
page 283 ~ Co.rpa1'atio.n0.1' as an individuaH

A. In my dealings with the vario.us o.nes, that's
been as Presidento.f t.he Co.rpo.rat.io.n.
Q. But yo.u do.n't have any carpo.rate reso.lutio.ns authari7;-

ing' yau to. intro.duce here, in evidence ~
A. No.; I do.nat.
Q. No.wthen, in YOlTrdealings with Mr. Beavers, were yo.u

acting with him 0.1' with the Autho.rity?
A. I presume it was with the Autho.rity, thro.ugh him as

their representative.
Q. All right; are yo.u familiar with the pro.visions of the

•
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general law which states that a majority of the members of
the Authority shall constitute a quorum, and the vote of the
majority of the members shall be necessary for any action
taken by the Authority~ Did you ever have a meeting with
the Authority after the letter of January 5, 1956, which you
stated you received-in which letter .was set out the action
of the Authority, and not Mr. Beavers~
A. No, sir; I have not.
Q. You had no such subsequent meeting with the Authority

since that date ~
A. No, sir.
Q. Then any understanding which you mayor may not have

had with Mr. Beavers, or with Mr. 'Whitescarver, wouldn't
bind the Authority, would it ~

page 284 r A. That I .wouldn't say.
Q. But you have had no other action with the

Authority since you received the letter of January 5, 1956~
A. No, sir.
Q. Now, Mr. Brooks, why did you charge the same schedule

of connection fees as is set up in the Authorit~v's regulations
to those people you permitted to connect to the sewer line ~
A. Mr. Beavers informed me that I would more or less

have to comply with those charges, and I would not be-would
not be fair or something to charge far more than the rates
set up by the Authority.
Q. Then you do think the Authority had something to do

with it. or you wouldn't charge their rates; isn't that cor-
rect ~ If it was your line, what business would it be of tIl(>
Authority what rate you charged to connect~
A. No, sir: I didn't want to over-charge, or chan','e an ex-

horbitant price to someone who possiblY wouldn't be ahle to
afford it, in order to get all of my moneY'back from.

Q. Now, but you charged the same identical rates that the
Authority had specified in its schedule and as I understand
~rourevidence, you actually asked the Exerutive Officer of the
Authority for these rates each time: is that right?
A. I wouldn't say that I asked. him; he informed 1110 of

those rates.
page 285 r Q. And they are the rates you charged?

A. Yes, sir.
Q. Now under what you say the understanding was, you

were to keep the title until you were re-paid and you said
"I" each time .. I presume you mean the corporation?
A. The corporation; that's correct .

•
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Q. The entire cost of the sewer line, at which time you were
to deed it to the Authority without cosU
'A. That's right. '
Q. And then you did understand that the title, was to go

to the Authority at some time?
A. Yes; at some time.
Q. And the controversy between you and the Authority

'is as to when the title was to go to it; is that right 1
A. Presumably, 3Tes.
Q. W'ell then, why didn't you set up a charge for the three

dwelling units owned by Brooks & Patton, Inc.1
A. Mr. Beavers said there would be no charges for those

properties connected on our property, connected to our own
sewer line.
Q. No; but how would you ever know when you got back

your total cost unless you charged for every connection ~
Beyond the agreement-I thought you contended you were to
charge for every connection until you got yaur money back,

a.nd then you'd deed it to the Authority~
page 286 ~ A. As the parcels 'Ofland were sold off.

Q. Oh, not as to parcels which yau retained ~
A. No.
Q. Then if you -retained it all, then you 'would never deed

it to the Authority; is that correct ~ If you never did sell
anymore~
A. If I ?lever got all my money back.
Q. As I understand it, you or the corporation never did

enter into any agreement with the City of Roanoke-
A. No, sir.
Q. ,-as to treatment of sewage1
A. No, sir.
Q. Or connection of the se"ver line ~
A. No, sir.
Q. Or otherwise 1
A. (The witness shoak his head.)

The Com+ ~ All right, SIr. Any other 'questions anybody
has for Mr. Brooks~

Bv Mr. Minter:
"Q. I would like to ask Mr. ~rooks this one questian. When

did Mr. Beavers inform you that you probably should stick to
the published connection fee schedule in charging these
people? . .
A. I would sa3Tabout the time that the Sanitation Authority
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was formed, and he was made Executive Secretary and he was
in his office. .

page 287 ~ Q. After you had received this letter of January
5, 1956, and you ,talked with Mr. Beavers, was

it-did they tell you or make it clear to you that-

The Court: Who do you mean by "they" 7
Mr. Minter: Mr. Beavers-the Roanoke County Sanita-

tion Authority.
The Court: He's not the Authority. Either Mr. Beavers,

or the Authority-one or the other. Mr. Beavers, as I take it,
has no power to act for the Authority in any capacity that
would be binding upon the Authority.
M'r. Minter: "VeIl, if your honor please, isil't that ulti-

mately a question of actual law, to be decided by this Court ~
The Court: Yes, sir; that's the question lam entering

as a judicial ruling right no'w. That's what I am talking
about.

By Mr. Minter:
Q. ,7i,T ell, did Mr. Beavers lead, you to believe that 11edid

have the authority to act ~
A. He did.

The Court: "VeIl, that's a contest between him and
Beavers, and not the Authority.
Mr. Minter: Yes, sir; if this is not a proper question, I will

just strike it.
page 288 ~ The Court: In other words, what I am trying

to point out, Mr. Brooks is no more Brooks &
Patton, Inc. than Mr. Beavers is the Roanoke County Sewer
Authority. It is a parallel exanlple.
Mr. Minter: Well, your' honor, as a matter of law if an

individual holds himself out as an agent with authority and
power, and presumably before an extended period of time, and
the Authority presumably knew on behalf of it that Mr.
Beavers-
The COUl't:You haven't shown any of t.hat so far. I have

to f{oon the evidence before me.
Mr. Minter: Yes, sir; all right, sir. "VeIl, your honor.

again I will attempt to re..:phasethis question and if you still
fell it is improper, I will withdraw it.
The Court: You just re-phrase it.
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By Mr. Minter:
Q. Mr. Brooks, were you led to-were you led to 'believe

by what you deemed to be the Authority, an active agent
-of the Roanoke County Sanitation Authority, that as a matter
of law, they were going to own your line-that there was
nothing you could do about it ~
A. No, sir.
Q. Well, how did you interpret this letter of January 5,

1956~
page 289 ~ A. That was what I was in doubt about. I

didn't know what it was all about and I went
to see him, and I talked to Mr. Beavers and he, in turn,
taken me up and introduced me to Mr. 'Whitescarver.
Q. Well again, just for the record. your hOllOI',what was

it Mr. Beavers led you to believe this letter meant ~

The Court: ",;'\Tell, you have been into all of that on direct.
I don't want to keep hearing- it.
Mr. Minter: All right, sir, I will withdraw the question.

That is all.

The witness stands aside.

Mr. Minter: Our next witness is Mr. :r;>aulMatthews, your
honor. I understand someboc1ywent to)et him.

".\

MR. PAJJL B. MATTHE'WS,
called as a witness in behalf of the defendants, being duly
sworn, testified as follows:

DIRECT EXAMINATION.

Bv Mr. Minter:
"Q. ",Villyou state your name, sir~
A. Paul B. Matthews.
Q. Mr. Matthews, in the years from about 1954 to J 955,

what was the nature of your profession, sid
A. I have been Count~TEngineer and Executive Officer for

several years prior to that date. I don't know,
page 290 ~ but up to the present time.

Q'. ",Vould you just, in order to save the time
of the Court, would you just recount, to the best of your
recollection, various conferences you had with Mr. R. I.
Brooks, President of the Brooks & Patton, Inc. concerning
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the installation of sewers in the Peters Creek area in land
owned by him there. I take it you are familiar with that
land?
A. Yes, sir; I am. The first conversation I had with Mr.

Brooks was, I suppose, soon after he and a Mr. Patton pur-
chased the land. Came in the officeone day and was talking
to me about developing it into some church camping activity,
and using the front portion of 460 for' the manufacturing of a
concrete or some masonry building unit.
Q. Mr. Matthews, may I interrupt you for a minute? If

you will, because of the lateness of the hour, will you restrict
your testimony, as much of that as possible, to the pertinent
matters of the installation of the sewer?
A. Sometime after that time, Mr. Brooks~I don't know

whether Mr. Patton was with him, I don't recall-I think it
was only Mr. Brooks, came in to ask me about getting the
sewer line, or about his-a sewer line or sewage service to
a tract of land that be had an opportunity to sell to Esso
Standard Oil for a filling station.
At that time, I think he asked me what part the county

could play in financing a sewer line. My answer
page 291 r was to him that the county was not in position to

build any sewer lines; that would have to be a
project of his own. \

Q. Did Mr. Brooks ever submit plans to you of a proposed
sewer line?
A. Oh, yes; yes, sir.
Q. Mr. Matthews, do these represent the proposed Brooks

sewer line?

(Exhibit B handed to the witness.)

A. Yes, sir; this is what just goes all the way down to
where it hooked into the city of Roanoke (indicating); this
one doesn't (indicating) • Yes, this is all of it.
Q. V\Therewere these plans approved by you-were they

approved by you?
A. Yes, sir.
Q. ,iVhat was the date you approved them?
A. September; no, December 19, 1955.
Q. Are both of them dated the same?
A. I believe they are; yes, sir.
Q. Mr. Matthews, why were these plans submitted to you?
A. I think one reason they were submitted to me wa~ be-

cause on May 4, 1955, the Board of Superviso'rs adopted an
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ordinance specifying that all sewer projects in the county,
or sewer installations in the county, would be approved by

the County Engineer. \
page 292 r Q. I take it then these plans were submitted to

you because. the county ordinance required that
your office-
A. They be approved by the County Engineer; yes, sir.
Q. Mr. Matthews, to your knowledge, at the time these

plans were submitted to you, was there any law requiring
approval of these plans by the Sanitation Authority~
A. I don't know whether they had adopted any regulations

or not.
Q. Youhad not been advised by them, or had you been

advised by them that these plans should be submitted to the
Authority, also ~ .
A. I don't think so; I don't think that there had ever been

any requirement that they be submitted to any other person
except me, and the City Engineering Department. I'm not
sure about that.
Q. You say it had to be submitted to the City Engineering,

too~Why was that.~
A. Because we have. authority to hook sewer lines to the

city sewer system and I think, in our contract with the city,
it states that all such installations by the city department of
Public 1lvorks be approved.

By the Court: (interposing)
Q. You say "we"; you mean the Board of Su'pervisors of

the county~ '
A. Yes; that's right.

page' 293 r The Court: All right.

By Mr. Minter: (continues examination)
Q. Mr. Matthews, would you have had the authority to

refuse permission to build this sewer line for any reason ~
A. I don't know of any reason I would have had except

from an engineering standpoint. If they had not been pre-
pared-if they had not been prepared to standard engineer-
ing' practices, then I certainly would have not approved the
plans.
Q. I take it then, you did in fact approve them on an

enginee'ring-basis ~
A. That's it exactly.
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Q. Were these plans ever submitted to the City of Roa-
noke?
A. I note the signature of Mr. H. Cletus Broyles of the

City of Roanoke.
Q. Of your own knowledge, did you see the city get copies

of these plans?
A. No, sir.
Q. Mr. Matthews, did your officeseek permission from the

City of Roanoke to connect on to the city sewer?
A. The City of Roanoke issues a certificate to the county

for all connections to its system. Soon afterwards, or prior
to the connection of this line, we received from them a certifi-
cate granting connection privilege to the city system.

Q. Am I to understand then, sir, that the only
page 294 r thing necessary to tie into the city sewer line is

the approval of the plans and the certificate,
itself, is issued after it's properly inspected and the city
is satisfied it is all engineeringly proper, and then they issue
the certificate?

A. They usually use that procedure; yes, sir.
Q. Is that the proceeding followed? If not, will you de-

scribe it?
A. It was at that time; yes, sir.
Q. M,r. Matthews, did you ever introduce Mr. Brooks

to Mr. Beavers?
A. I believe I did, although I don't know whether I actually

went over to the officewith him, or not-or whether I told
him that Mr. Beavers would have to handle, or would handle
his project from then on, and showed him .where 1\i[r.
Beaver's officewas..Whether I went into the officewith him,
that I do not recall.

Q. Excuse me if I am repeating something; I don't recall.
Did you ever submit plans of this sewer to the Sanitation
Authority or anyone a representative thereof?
A. Well actually, when I was dealing with this at that time,

the're was no plans to extend this sewer line up Pilot Street
and on-I believe it's Edgelawn Avenue. I had discussed with
Mr. Brooks this connection with the Esso Standard Oil
because there had been some difficulty about the development

of those streets in there. In fact, as of this date,
page 295 ~ I don't think there ,vas a sub-division map of

record of that.
Q. V,Tell,going back to the question, Mr. 1\t[atthews,did you

ever submit these plans to the Roanoke County Sanitation
Authority?
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A. I have no recollection of ever giving them to them.
Q. Of your own knowledge, did the Roanoke County Sani-

tation Authority ever see, or approve these plans ~
A. I don't know what they submitted to them after they

had talked with them.
Q'. Mr. Matthews, are you familiar with the Cundiff-

Sigmon line, into which Mr. Brooks tied ~
A. Somewhat; yes, sir.
Q. Will you tell us what you know about that in relation to

the Brooks tie-in ~
A. I don't know anything about the tie-in; I know that

there was a lot of conversation about that line in regard to
getting some pollution out of the stream up there.
Q. Do you know whether the-do you know approximately

when the Sigmon-Cundiff line, coming down the side of
Peters Creek there-do you know about when that was
constructed ~
A. No, sir; no definite date.
Q. Do you have any idea based on your own recollection

and knowledge, or reasonable knowledge1
A. No, sir; I would just be guessing and-

page 296 r Q. 'iVell, I don't want that, sir.
A. Vlell, I don't have any idea because after,

I think, Mr. Beavers went to ,vork with the AuthoTity on or
about October 18, 1955, and after that date, all sewer lines or
-and anything pertaining to a sewer system was referred
to him exclusively; and anything- that might have taken
place with any sewer line after that date, I had no connection
'with it whatsoever;
Q. Do I undeTstand that you would refer it to Mr. Beavers,

if it. came to you1
A. Yes.
Q. I believe you testified here, sir, that you did not, in

fact, refer these plans to the Authority1
A. I don't recall going over; I know he went there tem-

porarily. In other words, I think the order read that he was-
the Sanitation Authority asked that he be assigned to them
on a temporary basis, full time; then on January-no, on
October 25, I think, he went in there on a temporary basis,
full time, and then on January '56, he went in there full
time, not on a temporary basis; so I think it was on October
25th that anything that happened after that time, I don't
recall.
Q. Mr. Matthews, were you familiar with the terrain of



150 Supreme Court of Appeals of Virginia

Paul B. Mattliews.

the Brooks & Patton real estate as to its general character-
istics ~
A. Very well.

Q. .Will you state that the area is adaptable
page 297 ~ satisfactorily fO'rthe use of septic tanks ~

A. I have never run any percolation tests on
it; just from the observation of the soil, from the grade of
the streets and so forth, I would say for a housing develop-
ment, it would not be satisfactory for septic tanks. You
might go over a wide area and get some spaces that you
could use.
Q. kre YOil familiar with the nature of the soil there?
A. To some extent.
Q. Mr. Matthews, at the time these plans were submitted

to you, of your own knowledge was there any ordinance in
the county or any regulations governing your office and the
conduct of it, which prevented an individual from putting a
private sewer in use .on 460 and part of 117, so long as it
met engineering standa:rds?
A. No, sir; I know of none.
Q. In other words do I understand you, sir, that you have

no reluctance at all to issue it, to okay it and to a.pprove the
plans and give permission to build the sewer line,. so long
as it meets engineering standards?
A. That's correct.
Q. And that was your autllo'rity, as you understood it~
A. If you read the ordinance, that is exactly what it says.

Mr. Minter: I believe that's all, sir.

page' 298 ~ CROSS EXAMINATION.

By Mr. Chapman:
Q. Mr. Matthews, during the time that Mr. Brooks was

negotiating with you, you were actuall~r a member of the
Sanitation Authority, were you not?
A. Yes, sir.
Q. \Vhen did y.ou lose yoU'r status, or change your status

from a member of the Sanitation Authority?
A. Must have been May, '56.
Q. SOduring all this period, you were both a county execu-

.tive officer,which position y.ou still hold-
A. Yes, sir.
Q. -and also on the Sanitation Authority~
A. Yes; that's correct.
Q. You were present at the meeting' of January 5, 1956,
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let him go back and make the standard tap when they would
build on them; and I believe that is all I know about the line
in those streets.

Q. In fact, Mr. Matthews, you did not approve what would
be called the collector line, unless that line would be in a
map (indicating); neither was this (indicating). None of
public street; would you~
A. Well, this street was not dedicated on any sub-division

map (indicating); neither was this (indicating). None of
this -has ever been reported as a sub-division map.
Q. And therefore, the only portion of that line which you

approved was the interceptor line along 460~
A. Apparently, I approved what was on this map.
Q. Well, did you intend to do that~ I will ask you that?
A. I don't know; I don't know what my intentions were.

based on that but I do know that after that thing was put
on there, there was some discussion as to whether the laterals
would be built or not, and I talked to Mr. Broyles about it

and he agreed that we would not require the
page 301 ~ laterals put in. Now, I don't know how I got into

that, either, but that is, I do know I taken that
up with the City Engineer.

Q. Mr. Matthews, under your authority to approve se"wer
systems pursuant to the resolution of the Board of Super-
visors of May 4, 1956,you cannot approve any sewer !3ystem
unless it is in a public street, or an easement given to the
Authority; isn't that correct?
A. (There was no response.)
Q. You can't approve a sewer system TIlnnlllg through

Jobn .Jones' field, can you?
A. Well, this order that you are speaking of was adopted

on May 4, 1955.
Q. '55; I beg your pardon. Doesn't that ordinance require

that the sewer line be in either a public street, thoroughfare,
or alley, or in a strip of land that has been-or over which an
easement has been granted to the county~ I mean by that,
the Sanitation Authority?
A. Mr. Chapman, I don't kno"w.Of course, knowing that

that was-that belonged in 460 was in a public right-of-way.
I didn't know whether I gave it .any thought who was going
to own it or know what is going to own it, or who was going
to maintain it, or wasn't going to maintain it. I primarily
was interested in trying to get some development in the
county, a chance to get a sewer line to get in there to bring
some development on 460; and of course, I was approving
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when the decision was made relative to th~ Brooks contract;
were you not ~
A. (There was no response.)
Q. The minute books; I show you a copy of the minutes

of the Authority meeting on January 5, 1956, and suppose
you read wha were .present ~
A. Yes; I was present. Hunter Akers, Chairman; Paul B.

Matthews, Treasurer; Elbert H. Waldron; F. B. White-
scarver, Authority Attarney; James A. Beavers, Executive

Director and Secretary.
page 299 r Q. And the absent member?

A.-Reginald M. ",Voad.

Bv the Court:
"Q. ",Vha~
A. Reginald M. vVaod.

By Mr. Chapman: (continues examination)
Q. And I believe it's already in the record, the fact that

pursuant ta that meeting is when the letter was written ta
Mr. Brooks-that is in the record here, an January 6th ~
A. I dan't have any idea about the letter.
Q. "'VeIl,the record is clear on that. Mr. Matthews, I want

ta ask you just ,one ,or two questians.
A. All right.
Q. Your ,original approval of this Braaks sewer line was

mainly far the putposeof providing sewage for the lot to
be acquired by Essa Standard Oil Company, was it nat ~
A. ",VhenMr. Brooks talked.ta me abaut a sewer, he told

me that he had an ,opportunity to sell that lat, provided he
could get sewage services to it; that's right.
Q. Did you consider the proposed extension, up what is

known as Pilot Street and Edgelawn Avenue, at that time~
A. I dan't think I ever discussed with Mr. Braoks ,or

anyane the placing ,of this line in this street. The ,only other
contact that I had in regard ta that line in Pilot Street, and

possibly in the Edgelawn Avenue, was, I believe
page 300 r the city wan.ted Mr. Brooks ta put laterals ta

each and every lot that you see along here (in-
dic:;Lting-)and I talked with Mr. Broyles, the City Engineer,
and told him that Mr. Braoks had not, at that time, a develop-
ment plan and ta put a lateral in at that time illight fall not
in the proper lacatian, and asked him if the city would con-
cede ta not placing those laterals on there at that time. and
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Q. Then, were any plans sent to you showing it going up
Pilot Street 1
A. Then this one came along later that we approved. (in-

dicating) Now, I recall seeing one that was not prepared as
a complete engineering drawing. It did not shmv the con-
nections to the City of Roanoke line where it is today. As
well as I recall, it went down and crossed 117 and went,
generally, in the back of a filling station and hooked on to
the same location that the Shell Station is now, and there
was some-I was down there with an engineeT one time and
there was some discussion as to whether the city would leave

that for their future connection; whether the city
page 304 r would need the capacity after siphon, or some-

thing. Then it was decided that this line would be
taken on out and hooked in at the creek-at Peters Creek,
along with the line coming out of Norwood and North Nor-
wood. I think this other one was prepared long before this
one was ever presented (indicating); whether it was ever
prepared as a working plan or not, I don't know.

By Mr. Minter:
Q. Mr. Matthews, as a matter of fact, this prepared plan

here says what 1 Down here at the bottom1 (indicating)
A. "Prepared by R. 1. Brooks and S. E. Patton, trading

as Brooks & Patton-C. B. Malcolm & Son, Virginia State
Enginee,rs-November 14, '55".

Q. Now, I take it these proposed plans do show the entire
Brooks & Patton sewer line, the connector line going up what
is commonly known as Pilot Street, does it noU
A., I know from being out on the ground that these man-

holes were in that location (indicating); yes, sir.
Q. In other words, does or does not this map show a sewer

line going up in this upper area, so-called connector line 1
A. It shows in there; yes, sir.
Q. It does show iU
A. Yes, sir.

By the Court:
Q. Walt a ID[nute; being on the ground 1 How

page 305 r can being on the ground with what Pilot Street
have-what Pilot Street?

A. Pilot Street is definitely on the ground and so is EdQ:e-
lawn Avenue, and part of Overbrook Street is on location
there.
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it from an engineer's standpoint only. I had no
page 302 r interests in who was going to own it or to get

revenue from it, or anything else.
Q. And the actual details of who was going to control

it, or who was to own it, who was to service it, would be
regulated pursuant to the Sanitation Authority's Charter
and corporation, would it not~
A. That I couldn't answer, Mr. Chapman.
Q. In other words, aU the sewage that is delivered into

the Roanoke city system is handled through the Sanitation
Authority; is it not 1
A. Yes.
Q. Except certain special, general-exeept certain special

places like General Electric plant ~
A. General Electric; that's all. '
Q. Or probably the V.A. or some other 1
A. No; V.A's go to the City of Roanoke.
Q. The V.A. goes directly to the City of Roanoke~
A. Yes.

Mr. Chapman: All right;. that's &11.

RE-DIRECT EXAMINATION.

By Mr. Minter: .
Q. Mr. Matthews, in relation to the ordinance of May, '55,

I take it the connector system that was to go up into Brooks'
private sub-division, you understood the Brooks & Patton

land, did you not 1
page 303 r A. I knew whose land it was; yes.

Q. You knew whose land it was 1
A. Yes; sure.
Q. SO there was certainly no problem of easement or right-

of-way so far as that portion of the line going up into the
corporation's own property, was there1
A. No.

By the Court: (interposing)
Q. Did you approve that part of the system that ,~ventup-

what is called Pilot Street 1
A. Well, actually I don't recall what was on the first plan

t.hat was approved or where, along the line, my first knowl-
edge of seeing the sewer line to serve the filling station was
only along 460 only.
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Q. I take it from these plans, Mr. Matthews, the plan does
show that the actual Brooks & Patton sewer line is there;
is that correct 1
A. Yes, sir.

Q. And I take it the full, complete Brooks &
page 307 r Patton sewer line was, in fact, approved by both

the City of Roanoke and your office; is that cor-
rect? '
A. Yes, sir.
Q. Is there any limitation at all shown on these plans as

the fact that either you, or the city may have approved only
a little part or any part of it other than the whole? '
A. As far as I knO'w,they built it exactly like it is shown

on there, except for the service connections to the 10ts.-1
don't think they were put in there.

Mr. Minter: That's all.

The Witness Stands Aside

Mr. Minter: I believe that is all, your honor.
Mr. Chapman:. Your honor, I would like to recall Mr.

Beavers for just one or. two questions.

MR. JAMES A. BEAVERS,
recalled in rebuttal in behalf of the complainant, having been
previously swor;n, testified as follows:

DIRECT EXAMINATION.

By Mr. Chapman:
Q. Mr. Beavers, were you present and in Mr. Whitescar-

ver's officeon the occasion that Mr. Brooks previously testi-
fied about a while ago?
A. Yes.

Q. It is my recollection that Mr 'Brooks made
page 30'8 r some type of statement to the effect that Mr.

'Whitescarver indicated to Mr. Brooks that he,
M.r. Brooks, could disregard that letter dated January 6th
-the 5th, 1956. Did Mr. Whitescarver make any such, state-
ment on that ,occasion1
A. Not while I was present; certainly not.
Q. What was said about the letter, if you recall1 What

suggestions did Mr. Whitescarver make?
A. As I recall it, the question concerning connection fees
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Q. Well, they are on the ground and ,open streets; is that
correct1
A. You can travel on Pilot Street to 460 but you have to

trespass on the property of the A & P Company to get into
46'0 because there is no curve outlet at Pilot Street.
, Q.",V ell, is there a street open there that you can see thp
manholes on the ground 1
A. It is a street; yes, sir. It's part of Pilot Street and that

is surface-treated for a distance, maybe, of 300' 0'1' 400 feet
north of Edgelawn Avenue. Edgelawn Avenue is treated
from Overbrook on to' the existing street and a part of the
highway system now.
Q. Been treated by whom1
A. By Mr. Brooks.

By lVIr.Minter:
Q. That part is actually, or has actually been taken into

the highway system~
A. That part is actually taken into the system.

By the Court:
Q'. Been taken into the system~

A. That's right.
page 306 ~ Q. There has been a dedication of part of it ~

Mr. 1\finter: I don't think there's been any dedication in
which the sewer is connected, your honor. I think there is- a
street in the overall 'tract owned by Brooks & Patton which,
I take it, has gone into the system; is that correct ~
A. ",Vehave it in tIle system from a. point of which would

be Overbrook to the existin~ end of Edgelawn Avenue in the
highway system, or ready for the highway system when this
thing' is dedicated. It's been approved as an addition, pro-
vided that a satisfactory dedication of the right-of-way
has been made. As far as I know now, there is no dedication
ever been made. Sometime ago, I made an inspection with the
highway department and we a,~eed that that part of t.11e
street 'Couldbe accepted as an addition to the highway sys-
tem. I wrote Mr. Brooks and told him that his streets wonld
meet our requirements, provided he could get a satisfactory
dedication of the right-of-way.

By Mr. Minter,:
Q. Was that street paved, hack in 1955 and '56~
A. No, sir; no, sir.
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Q. I am not interested in the beginning at all; to me, that
is a legal question and it is stated in the Code.
A. I previously stated I am an Executive Officer of the

Authority; I have no power to make decisions. You are
correct.

Q. Can the Authority, except as a unit or as a board at a
regular constituted, or called meeting?
A. No, sir! they can not.
Q. All right; has there been any such meeting in which

the letter of J anuary5, 1956, was changed?
A. There have been many discussions of that letter but

not changing it.

The Court: All right, sir.

CROSS EXAMINATION.

By Mr. Minter:
Q. M.r. Beavers, was the .letter of January 5, 1956, ever

submitted to the Board, as a Board of the R.oanoke County
Sanitation Authority, to prove the variance between it and
the actual minutes?
A. I do not recall, Mr. Minter, whether the letter itself

was submitted; I only can say that the Chairman of. the
Authority was contacted in each case of this type. In other

words, if the letter was written as a result of an
page 311 r Authority meeting or decision, or decision or

policy, then the Chairman of the Authority, at
the very least, was consulted.
Q. And it does-does the Chairman of the Authority have

the right to authorize the variaI,lce between the minutes, as
approved by the Board, and the resolutions approved by
the Board and the letter?
A. No.

Mr. Minter: That's all.

Mr. Chapman: Your honor, I object to any statement that
there was a conflict between the letter and the minutes of
the Board, or the Authority.
The Court: Have you shown me any? What variance are

you referring to?
Mr. Minter: I understand the minutes, your honor, that

what Mr. Beaver read into evidence-that what he is author-
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for connections within the lands of Mr. Brooks-that is, to
the sewer collector system-was the thing that Mr. Brooks
was so disturbed about and as a result of our discussion, that
is of Mr. Whitescarver, Mr. Brooks, and myself, and the
knowledge of the Authority that we were making the change
from the letter-when I say "we", actually I wouldn't
differentiate between Mr. '\Thitescarver and myself any-we
told Mr. Brooks that since the land belonged to him, that
any connections made by him or perhaps I should say his
agent, that no sewer connection fee would be charged and
that it would only be, as I stated, a bookkeeping entry.
Q. That it would not be necessary to make a separate

charge-
A. Yes.
Q. -=-for it ~
A. Yes j I would.

Q. It would just increase the price of his land
page 309 ~ to get it back ~

A. Yes; I would say that it was made in the
manner of a proposal to Mr. Brooks that it could he done.
Q. In other words, you proposed to him that you might

leave out the reimbursement clause entirely and add the cost
of building the line to the price of his land 'when he sold it?
A. That wa.s discussed, Mr. Cha.pman; as to whether it

,vas discussed at that particular meeting, or on that par-
ticular date, I'm not positive. As I stated previously, there
were several discussions and meetings with Mr. Brooks, and
that certainly was taken up at one of those meetings, or
one or more meetings;

Bv the Court:
"Q. ViTell, Mr. Beavers, regardless of what mayor may not

have been discussed at that meeting, do you have any records
showing that the Authority ever took any affirmative action
chang-ing in any particulars the letter of .ranuary 5, 1956,
and the enclosure ~
A. No, sir; I have, no records of that change or of any

change of that type.
Q. Do you consider that you have the right to chanf;rethe

action of the Authority, by what yon mayor may not say~
A. No. sir; I do not. I do know this-
Q. Neither do I.

A. May I make one further statement ~
page 310 ~ Q. Yes.

A. That, especially in the beginning, that dur-
ing the period-
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ized by the Board to reimburse Brooks & Patton, Inc. a hun-
dred cents on the dollar in both the collector line and the in-
te.rceptor line-but the letter, as written to Mr. Brooks, dated
January 5, 1956, specifically excludes the collector line and
agrees to reimburse a hundred cents on the dollar only for the
interceptor line, which I should think is quite a variance be-
cause almost half of Brooks & Patton's sewer line is not in

460. Some 900 feet of it are running up in his
page 312 r own property; approximately 1400 feet of it are

in 460. That is quite a difference, I should think,
in the two sums of money.
Mr.. Whitescarver: If your honor please, vve have tried

to say a number of times that Brooks himself owned all that
property. ,Vhat difference does it make-there is no variance;
he owned all the property involved in the connector lines.
Mr. Minter: Under the provisions of the published sche-

dule, I think he should be entitled to make connection fee
charges to everybody.
The Court: Is that the only difference in the contest ~
Mr. Minter: Sid
The Court: Is Mr. Brooks willing to deed the line if he

gets those connection charges up to re-payment, the entire
cost of the line ~
Mr. Minter: If your honor please, as we understand the

pleadings as filed, we raise the issue and the allegation that
the Authority does not have valid jurisdiction in the area.
The Court: ,VeIl, I know you have raised that and I have

overruled it. I am asking now does Mr. Brooks want to deed
the line, if the understanding is that he would get all the

connectian charges in the interceptor line, as well
page 313 r as-what do you call it-the collector line, until he

is repaid a hundred per cent ~ If so, we might be
able to terminate all of this right now as far as I am con-
cerned.
Mr. Minter: Your honor, I don't know; I think Mr. Brooks

oug-ht to have time to consider that in relation to the number
of lots that remain up in there.
The Court: 'Vell, I understood he contends himself that

the understanding was that he would collect until he did get
it, and then he would voluntarily deed the line.
Mr. Minter: I believe it has not come aut here but I be-

lieve there was some-if you will excuse me, I take it, com-
pletely off the record-I take it there has been, from the
beg-inning, some dispute as to-as between the Sanitation
Authoritv and Brooks & Patton as to who all he did have the
right to'make these connection fee charges from; that {s,
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whether or not he could hope to make some charge to a person
who connects at the northern terminus of his line, or the
actual terminus of anyone of the feeder lines, so that he can
help'reimburse himself. I think the Authority-
The Court: Well, regardless of all of the controversy, Mr.

Brooks himself stated that he would retain title-these are
his words-it is his understanding-until such

page 314 r time as he would get back the cost, then he was to
, deed the line to the Authority free and without

cost. " Now, I take it he means, by line, everything. Now,
my question is would he be willing to deed it now with the
understanding he would be repaid a hundred per cent of the
costs of the line, as and when connections arc made by what-
ever parties on the Route 460 or up in the sub-division; and
in the meantime, of course, the Authority is, assuming the
maintenance and the upkeep and repair of the line.
Mr. Minter: I think, if the Authority would agree to re-

imburse Mr. Brooks a hundred cents on the dollar for con-
struction fee costs, I think there'd be no question he would
receive it.
The Court: That is, as and when they receive it.
Mr. Minter: Suppose they do not, in fact, receive anything

resembling the costs ~
The Court: ,VeIl, I just throw that out as a feeler. If you

gentlemen wish to explO'reit, let me know. In the meantime,
is there any other evidence ~
Mr. ,Vhitescarver: No, sir.
The Court: Any other evidence~
Mr. Minte,r: No, sir.
Mr. ,Vhitescarver: I might add this to the sugg'cstion from

the Court; there is an original period of ten years on this re-
imbursement from the time of completion of the

page 315 r line. 'We can't do this bookkeeping- indefinitelY;
there must be a termination at some time. The

evidence, as I see it up to now is that this contract ('osts
$6,217.20 and I didn't get the amount of Mal('olm's dl('ck,
which was six hundred and some-odd dollars: he's a1r('l1(ly
received a total of $1,100.00 that we are aware of. .
The Court : No; he's received more than thai.
Mr. ,Vhitescarver: Received $300.00 from Esso; $300.00

from-
The Court: He's received $3,100.00. That's ri'dlt: ~3,-

100.00.
Mr. Minter: How do you arrive at that?
Mr. ,'Thitescarver: He's not received that $2.000.00.
The Court: All right. There's no use to take all this c10'\"11,

J\f'r.Bieler. It is already in the record.
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(Discussion off the record.)

M.r.Minter: We would like to renew our motion as made
at the end of the plaintiff's testimony.
The Court: The motion to strike the evidence and dis-

miss; is that iU
Mr. Minter: Yes, sir, as plaintiff's have not proved the

contraet.
The Court: All right; the motion of respondent to strike

and dismiss is overruled.
page 316 ~ Mr. Minter: We note an exception.

The Court: And the motion to drop R. I.
Brooks as an individual is overruled, in that he has assumed
to act as an individual without any corporate authority, and
he will be-the order will include him, as his rights mayor
may not appear rather.
And in the opinion of the Court the prayer of the bill of

complaint will be sustained, and the respondents will be
granted a period of ten days within which to comply hy deed-
ing the line, after which time, if that is not done, a special
commissioner in chancery will be appointed for the purpose.
The evidence before the Court-while there has been very

loose handling' on the part of both complainant and respond-
ents-and the Court is, of course, familiar with the fact that
this is largely a trial-blazing matter with not much precedent
to go on-nevertheless, things have been loosely handled both
on the part of the Authority and the respondents. But it is
clear in the evidence that a letter was sent to Mr. Brooks on
January 5th, 1956,which he acknowledged receiving; he states
that he has never acted or gone back to the Authoritv as a
group but only to an individual-Beavers, or Mr. Wllites-

carver, either or both; he has actually built the
page 317 r line after having it approved by the City Au-

thorities and the County Authorities: the schedule
of charg'es for connections have been adopteo in accordance
with the rates of the Authority; he admits that neither he
nor his corporation has anv agreement with the City of Roa~
noke in connection with either the treatment of, or disposal
of the sewage; in aodition to that, he has paid, or his corpo-
ration, the sewer charges as has, so far as he knows, those
who have been connected with the line; the whole action has
l)een in accordancr witl1 th", Authority and the understanding
and the contract with the Roanoke County Sewer Authority.
In addition to that, insofar as the constitutional questions

are concerned: Under Section 15-764.8,there is a conclm;i-vp
nresun1Ption that when the Charter has been issued and
p-ranted by the State Corporation Commission liS said Code
Rection recites: "Such authority shall be conclusively dermec1
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to' have been lawfully and praperly created and established to'
exercise its pawers under this chapter."
In additian to' that, insafar as the canstitutianal questians

"A majarity af the members af the Autharity shall canstitute
a quarum, and the vate af a majarity af members shall be

necessary fO'rany actian taken by the Autharity."
page 318 ~ There has been nO' evidence intraduced can-

tradicting the letter af January 5th, 1956, by the
Autharity; but all af the actians af the respandents have been
in accardance therewith; cansequently, an a.pprapriate decree
may be entered carrying aut the prayer af the bill af cam-
plaint and taxing casts against the respandents. Any ap-
prapriate exceptians that the respandents wish may be in-
cluded in the decree. If yau gentlemen want to' talk abaut the
rest af it, yau can let me knaw. I am thraugh.
Mr. Whitescarver: If yaur hanar please, in drafting that

decree, I wauld like to' ask that the matter af the apprapriate-
ness invalving the Autharity-nat have the respansibility af
carrying the burden af litigatian which Braaks & Pattan have
braught against the awners af the A & P Stare, inasmuch
as they have been nat inclined to' canvey the praperty. .We
feel we shauld nat have the burden af that litigatian far any
cannectian fees and vvehave nat been a party to' it.
The Caurt: Well, inasmuch as the respandents have under-

taken to' deal with the parties in questian, and have allacated
a cast af $2,000.00 therefar, the decree may shaw that any
callectian thereaf will be a matter between Braaks & Pattan,
and whaever it is to' be recavered fram-the A & P, presum-

ably.
page 319 ~ Mr. Minter: ';Ve want to' take exceptian to' that,

af caurse, Yaur Hanar, an the graunds that the
evidence is cantrary to' the law and the evidence-that the
ruling, af caurse, is cantrary to' the law and the evidence,
rather-and an the graunds that the enfarcing af this agree-
ment is deprivatian af praperty af the respandents withaut
due pracess af law, as pravided by the 14th Amendment af the
United States Canstitutian, and variaus pravisians af the
Virginia State Canstitutian, and an the further graunds that
the Autharity has nO' right to' the Braaks & Pattan sewer
system withaut exercising the right af eminent d0111,ain; ab-
sent is a clear cantractural relatianship between the parties-
to' the cantrary.

• • • • •

A Capy-Teste:

H. G. TURNER, Clerk.
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