


IN THE,

Supreme Court of Appeals of Virginia
.A>TRICHMOND.

Record No. 5085

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 9th day o( October, 1959.

MAUDE MILLER TIMBERLAKE, ET AL.,

against

Appellants,

STATE-PLANTERS 'BANK OF COMMERCE AND
TRUSTS, ET AL., Appellees.

From the Chancery Court of t11eCity of R.ichmond

Upon the petition of Maude Miller Timherlake and Richard
.J. Weber an appeal is awarded them fr'om an order entered
hv the Chancery Court of the Citv of Richmond on the 20th
day of May, 1959, in a certain chancery cause then therein
depending under the style of, Be: Kate Miller Levering,
Deceased; upon the petitioners, or some one"for them, ejlter-
ing- into hand with sufficient security before .theclerk "of the"
sa:id ehancery court in the penalty of three hundred dollars,
with condition as the law directs.
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30, 1959.

J(ate Miller Levering, deceased, had two properly executed
testamentary papers in the custody of the trust department
of the State-Planters Bank of Commerce and Trusts, which
by its former name, State-Planters Bank and Trust Company,
was the executor named in both. The earlier one, eonsisting
of a.will and codicil of even date, was dated October 29, 1954,
and the later, January 31, 1955. In the later ~willthere was a
participial phrase expressly revoking all earlier wills; 'I do
make this my last will and testament, hereby expressly re-
voking, etc.'.
The decedent visited the bank in person and withdre,y the

later will, expressing her intention to make certain undis-
closed changes by a new will rather than by a codicil. She
left the earlier will with the execut'or-bank. The bank's re-
tained unexecuted c.op~yof the later will has been filed as
Opponents' Exhibit No. 1. The due f)xecution of all these
testamentary papers inconformity with our statute of wills
has been established; on this point there is no cantroversv.
The later will has not been found. The evidence, aided by

the presumpti,on arising from the possessian of the testatrix,
allows but one conclusion,-that it was destroyed by the
testatrix.
The earlier will has been ,offered for probate in this inter

partes proceeding. Its probate is urged by certain 'of the
beneficiaries named therein and also bv the exc-

paQ,'e18 r cutor-hank, whose duty it is to pr,opound it amI to
endeavor to sustain its validity,-a duty owing"to

the decedent and well recognized in la:w. Probate is resisted
11Y certain 'of the decedent's next 'Ofkin, who are parties to
the proceeding- and take the position that both wills were
revoked and that the decedent died intestate.
The que,stion presented is: Has the earlier will been re-

voked1 Or, did the testatrix die intestate; both wills having
been revoked-the later by destruction and the ,earlier by
reasan of the r,e:vocationphrase in the later will~ .
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The decision hinges upon the proper construction and ap-
plication of Code ~64-59, and the most Icareful study of these
Virginia cases:

Bat'es v. Ii olntan, 3 Hen. & M. 502;
Barksdale v. Ba,rksdale, 12 Leigh 551;
Rudisill v. Rodes, 29 Grat. 147;
Ii ugo v. Clark, 125Va. 126;
Clark v. Iiu,go, 130' Va. 99;
Bell v. Timmins, 190 Va. 648; and
Poindexter v. Jones, 200 Va. 372.

The methods by which a will may he rev.oked in Virginia
are set out in Code ~64-59. They are exclusive. In no other
way (since ~64-58,providing for revocation by marriage, was
repealed in 1956) can a valid will be revoked. In addition to
physical mutilation in the manner specified by the statute,
which has na relevancy here, since the will propounded is
unblemished, there are only twa ways by which a will may be
re,voked, namely: (1) by a subsequent will (or codicil); or
(2) by an effective writing declaring an intention to revoke,
properly executed.
Under (1) I have italicised the word "will" because we

now know and understand from the decision of the recent
case in December, 1958,Poindexter v. Jones, about which much
is to be said in a moment, that to accomplish rev.ocation in
this method there must be a valid, effective will at the time

of the death of the testator. An executed testa-
page 19 r mentary paper is a potential will during the life-

time 'Ofthe testator; it is ambulatory and does not
become a will in fact unless it is in effect at the time .of the
death of the testator.
The first method is spoken of as "testamentary revoca-'

tion," the second, as "declaratory revocation." To measure
up to the first there must be a will surviving the testator and
effective at the time .of his death. And to measure up to the
second there must be, to quote a very high authority, "a sub-
sisting and independent declaratory act of revo~ation," "a
distinct act of revocation," n.ot merely "a part of the will
itself. "
The situation here should be clarified at the .outset by

pointing ,out that the provisions of Code ~64-60',concerning
the methads by which a revoked will ma.y he revived, are not
in the remotest way pertinent here. That section concerns
the resurrection of dead wills and has nothing to do with the
effectiveness of live ones. Our question is whether the earlier
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will now propounded has been revoked.' If it has not, we
never reach the question of revival under ~64,60; if it has
been revoked, it is obvious that nothing has occurred that by
any stretch .of the imagination could constitute a revival,-
and I think no one would make such a contention. V{e are
under Code ~64-59, 1'et1ocation,-and nowhere else.
Bates v. H ollf'YlIan,s?tpra" is of such vital importance that the

space which I shall now accord it is well justified. The prin-
ciples recognized there are the principles to be applied in
order to reach a s.ounddecision in the instant case. And there
can be no doubt t.hat these principles have been overlooked
or obscured in at least t.wo later Virginia cases: overJooked
in the Ru,disill case, and so obscured in the Clerk and Hugo
cases that the overruling ,of them in Poindexter eventually

follo'wed their earlier repudiation in Bell.
page 20 r In Bates v. Hol11WIJ~,3 Hen ..& M. 502, two testa-

mentary papNS were under :consideration, a will
dated November 16, 1799, and a will dated September 2, 1803.
This later will was holograph and, ,oddly enough, bore two
signatures, the first at the end of what appeared to be the
will proper and the second after an appended nine word
"postscript": "I rev.oke all other wills -heretofore made
by me." The later will the testator revoked by carefully
cutting off the first signature, leaving the "postscript" and
the signature appended thereto intact.
The question presented was whether the earlier will of

1799 was revoked. The testator had preserved the later
paper; it was before the court in its mutilated condition.
None .of the galaxy of judges and lavvyers advanced the idea
that any question of revival of the earlier was presented.
The sole question was whether the earlier will was re1!oked.
The case was twice heard, first in 180'8 and upon rehear-

ing in 1809. It is difficult to determine how many judges
were on the Supreme Court of Appeals in the early veal'S of
the 18th Century, a:ndwho they were at any particular time.
Before Janua,ry 1, 1807, there were five judges: Peter Lvons,
President, Paul Carrington, ,iVilliamFleming, Spencer Roane
and St. George Tucker (1 Hen. & M. 21). On .January 1,
1807, Judge CarrinpJon resigned, mentioning' the fact that he
was in the seventy-fiftb year of. his age (1 Hen. & M. 208).
In that year the General Assembly passed an act recognizing'
the vacancy on the court occasioned by this resignation and
providing that it not be filled. the court thereafter to con-
sist .of four judges, three of 'whom should constitute a court,
until the next vacancy, after which the court would consist
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'of only three judges, tw'Oof whom should constitute
page 21 r a court (id.).

So in N'ovember, 1808, at the time of the first
hearing 'Of the Bates case (3 Hen. & M. 512), it w'Ouldseem
that there were four judges, Lyons, Fleming, Roane and
Tucker. But indisposition prevented Judge Lyons from par-
ticipating (id.p.l, footnote), and the court was constituted
by the presence of Judges Fleming, Roane and Tucker. The
will was rejeded fr'Omprobate by a divided court, two to 'One,
.Judge Tucker handing down the majority opinion (id. 513),
Judge Fleming concurring (no opinion) , Judge Roane dis-
senting, giving his reasons" at large" (id. 518).
A rehearing was granted, mainly because it was hoped that

there could be "a full court" (id. 518, 519) . Upon this re-
hearing in April, 1809 (id. 512) there was indeed "a full
c.ourt" consistil1g of the four regular judges-with Judge
Carrington also sitting (id. 529), despite his resignation
over two years earlier (f,or this I can offer no explanation).
In the second decision Judges Fleming and Tucker adhered

to their former positions, rejecting the will. .Judge Carring-
ton must have united with them, for it is certain that there
were tw,o vigorous dissents, one by J uoge Roane (id. 521)
and the otller by Judge Lyons (id. 529), the latter conclud-
ing with this emphatic language:

"I cannot have a scintilla of doubt, but that the testator
died leaving a.s his last will the paper which has been estah-
lished as such by the judgment of the District Court' '-which
was the earlier will.

Judge Roane's 'Opinionwas equally as firm, couched in the
clear and logical language that makes his opinions a deligbt
to read.
The lawyers who pa.rticipated in boOthhearings (id. 512)

were the recognized leaders 'Of the bar; which is sufficiently
attested by the mere mention of their names, Taylor, Hay,
Call, ,Virt and Randolph-and, as if this were not enoug-h,

,Vickham eame in with Tayl'Or 31ndHay on the
page 22 r second hearing.

Reference to Shepard's Citations discloses the
strange fact that the Bates case, which in view 'Ofthe caliber
of the judges and lawyers who participated in the two hear-
ings and the two decisions, and the great attention and deli-
beration that was accorded the case, deserves to be considered
a landmark in probate law,-and has not been cited in any sub-
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sequent Virginia case. This is strange indeed. And it becomes
(to quote high authority) "curiouser and curiauser" when it
is recognized, as it must be, that the principles involved have
the most material bearing upon not less than six later Vir-
ginia cases, all of which will be mentioned in this opinion.
The point 'Onwhich the Bates case turned ,vas whether the

"pastscript" revoking all f.ormer wills, which bore the un-
cct11,celledsignature of the testator, was a separate instrument
'Operating independently of the 'will as a declaratory" paper"
of rev,ocation, or was an integral part of the will itself.
All the j~tdges seem to have been, in accord that if the ((post-

script" was a pa,rt of the revoked will it fell with the will
and never becamle operative as a Irevoking instnvment. It
wmtld be as if it had never e,xisted.
This foreshadowed the unanimous vievv'of the present seven

justices in December, 1958, announced in the Poin,clexter case.
They too held the second testamentary paper a potential will
that never became a" will" in fact, having beell revoked while
it was still ambulatory. It was rev'Okedby the testatrix and
never became an operative paper far any purpose. It was as
if it had never been executed.
In the dissenting opini011 of Judge Spencer Roane (the

very name is like a flying flag) it is said:

""" "" ~, this writing" (that is, the revoked will and the
"pastscript" appended with signature intact) "all formed

but 'Oneinstrument" (p. 523).
page 23 r " ..• "" ..• entirely inconsistent with the idea that

the postscript" (that is, the nine h010graph 'words
of exp~~essrevocation, signed) "did not fall together with the
will jor that it was a subsisting and independent act of revo-
cation ~,* * it is undoubtedly a part of the will itself." (p.
524).
"If this postscript had been contained in the body of the

will, and there had been 'Onlyone signature, it is evident that
the cancelling the last will would clear the way for the first,
which wauld consequently be establish,ed. * *~, As to such a
clause of revocation, it also is liable ta be revoked; and, being
rev'oked, before the death of the testator, is as if it had never
existed (p. 525).•.••.•""I consider this postscript, therefore, as

, not an independent declaratory act of revocation ~,#.' ••• but as
predicated on the will then made, and a part thereof, and
liableto stand or fall by that will's being cancelled or suffered
to take effect." (p.526).

The foreg,oing quatations are from a dissenting 'Opinion it
is true. They nevertheless clenrly show that the difference
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of opinion was on the point whether the "postscript" .vas a
part of the will or an independent declaratory act; and that
all the judges were in agreement that if it was a part of
the revoked will it fell 'with the "will. In other words, the
whole will was ambulatory and no part of it, the clause of
revocation or anything else, was effective for any purpose if
the testator revoked the will in his lifetime.
Judge Tucker's opinion for the majority shows that he

also was satisfied that if the revocation was in fact a part of
the will it would fall with the will when the will was revoked.
He says on page 517 :

"I consider this declaration, then, wholly written, and sepa-
rately signed by Mr. Bates, as an express statutory revocation
of all former wills made by him, utterly independent of, and
unconnected with, his second will; and by the maker left in
full force, at the time of cancelling that second will, and re-
maining in full force at the time of his death."

The next pertinent case was Barksdale v. Barksdale, 12
Leigh 551. This case introduced the doctrine of dependent
relative revocation which was again favorably stated and

relied 011in Bell v. Ti1n1nins, 190 Va. 648, 659, and
page 24 r was emphatically again restated, and perhaps

somewhat expanded, in Poindexter v. Jones, 200
Va. 372, 382. In view ,of this recent application of the doc-
trine, and the familiarity of aUwith it, elaboration here is un-
necessary. Its pertinency in cases of this character is recog-
nized by the Court of Appeals and is now obvious to all of
us.
Then came the Rudisill case. Candor requires me to say

that at first blush this case appears to rule the instant case so
far as a nisi prius court is concerned: for upon first reading
it seems to be a. decision of our appellate court that has not
been overruled, on aU fours with the instant case, and is
therefore an ironclad, binding rule of decision for this court.
But the solution is not as simple as that. Much is to be

said about the R~tdisill case beyol1d the mere statement that
an earlier will cannot be admitted to probate if there ever
was at any time a subsequent testamentary paper containing
an express clause revoking all former wills, and that the
revocation bv destructi,oll or other ..wise of a later will does not
clear the way for the probate of an earlier one.
The first comment is that it seems strange indeed that the

two earlier cases I have referred to, which bear directlv and
so strongly upon the principles to be applied, were not cited or
alluded to in Ru.disill.
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The next comment is that the Rtbdisill case does not even
touch upon the points that .wereurged in the Poindexter ca,se,
and are now urged in the instant case, namely, that it is not
a questi,on of reviving a revaked former will but whether a
former will was ever revoked sa as to need ,revival. Nor was
the efficacious and salutary dactrine of dependent relative

revocation alluded to.
page 25 r In thJeRudasill case it was apparently conceded

that the earlier will stood instantly Tevoked im-
mediately upon the execution 'Of the later will which "00n-
tainea. a clause revoking all former wills." At any rate
the opinion nanclu~lantly states that this revocation was thus
instantly effective, with a.pparently no consideration what-
ever given ta what was the turning point in the Bates cOoSe,
and in the Poindexter case, and is now the turning point in
the instant case. That turning paint is this: 'Whether the
second will with its" revocation clause" was ever an effective
instrument for any purpase but was merely tentative, im-
bedded into and an inseparable part of an ambulatory paper,
so that when revoked by the testator, it, and the whole of it,
was rendered ineffective for any purpose, precisely as if the
"will," and the revoking clause with it, had never existed.
As was sajd in the Poindexter case, tlie Rudisill case" did not
even comment upan Section 8,ehapter 118, Cade 1873, naw
~64-59,which has to da with 'revocation of wills generally'
* * * unless the subsequent will revoked the farmer when
executed, the issue of whether 'Or not there is a revival is
never reached. The caurt seems ta have treated the secand
will of FebTuary 14, 1871, as being eancedely revaked upan
the executian 'Of the third will in 1872 * * *."
Then the Poindexter case makes a further criticism 'Of the

Rudisill case for its failure to refer ta the Bat"ksdale case
"which casts light upan the question of whether 'Ornat there

, was ever a revocation if the laUeI' instrument is not 'Operative
at death."
Thase wha participated in the Ruilisill case seem ta have

been 'Obsessedwith the "new" revival statute which came
inta 'Our law far the first time in 1849, and is naw Cade

~64-60. The real .paint that should have been
page 26 r passed an in the Rudisill case is the precise point

that the caurt must pass an in the instant case,
namely: "Vas the earlier will revaked by wards 'Of revacation
imbedded in a subsequent ambulatary paper which was itself
revaked by the testatar and never became 'Operative in any
aspect, 'Or far any purpase, at any instant 'Oftime ~
I have said the paint is "precisely" the same. But 'Ofthis

'Onecannat be certain. All the Rudisill case disdases is that
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the later will "contained a clause revoking all former wills."
,iVhat the wording of that" clause" was, and where and how it
was placed, is not shown; nor can it now be ascertained,-for
I have looked in the Clerk's Office of the Supreme Court of
Appeals and find that the record is gone and .only the opinion
remains in the files. The clause may have been incidentally
inserted in the preamble (as the phrase is in the instant case);
or it may have been a separate sentence or even a separate,
numbered article or "clause"; or it may have been more like
the independent sentence in the Bates case.
I have put "clause" in quotation marks because the use

of this \vord indicates that it contained a verb and so could
have been a declaration of intent. To effect a declaratory
revocation under Code ~64-59 a declaration of intent is re-
quired. In the instant case there is no clause. The words
relating to revocation of former ,,,ills are here in the form of a
participial phrase, thrown into the middle of a sentence in the
preamble. The intent that is there decla.red is the intent to,
make a will. And the scope of that testamentary intent is
modified so as to' include as an incident the revocation of
former wills. That is all the phrase does. It is inseparably

bound up with the declared intent to make a will.
page 27 r Neither Judge Tucker nor Judge Fleming (or any-

body else for that matter) could argue here that
there is any separate, independent declaration of intent to
revoke former wills that can survive the revocation of the will
of which it is but an incidental, though an integral and in-
separable, part. '
If it be thoug-ht that these distinctions are tenuOllS and

finespun, it should be remarked that we are after all endeavor-
ing to construe English words in English usage. It is difficult
to see how, in conformity with good usage, one can make a
decla,ration without employing a verb. At any rate, I make
no apolog'v. Tt is my frank purpose to exert, to the fullest
extent, all judicial power at mv command, to the end that
this decedent, whose firm intent to die testate is perfectly
plain, is not held to have died intestate.
These criticisms ,of the R1bdisill case, and doubtless those

the Supreme Court of Appeals has expressed, are of course
not directed against the learned and able judg-e who wrote
that ollinion. It was a wise man who fiTst said that all that
can rig-htly be expected of anv court is for it fo decide cases
as theJJ are presented to it. That the Rudisill case ~Tasnot
adequately presented a wayfaring man though-well, shall we
say. he who runs may read.
However, these unfav:orable comments on the Rudisill case

for its failure even to touch the pertinent point involved
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and far its failure to mention prior Virginia decisions having
the most direct and important bearing are not sufficient,
standing alone, to justify a nisi prius judge in refusing to
follow this decision of our highest court that has not been
overruled. To justify this it is necessary toO find subsequent
rulings by our appellate court that undermine the principles
upon which the case was based. Such subsequent rulings

have been found. It may be plainly stated that,
page 28 r though not expressly overruled in so many 'words,

, the principles applied in the Rv,disill case have
b.een repudiated, I may say abjured, in later Virginia deci-
SIOns.
The only Virginia cases in which the Rudisill case has been

relied on are the two Hugo-Clark-Clark-Hugo cases. And
insofar as these two cases sought to rely on and expand the
import of the Rudisill case they were held to be .of no binding
force in Bell v. Timmins, and have been expressly overruled
in Poindexter v. Jones.
It will now be pointed out that the principles applied

in the Rudisill case have been abjured, in effect overruled,
if you please, twice in later Virginia decisions,-ol' three
times if we may eount the .overruling of the Hugo-Clark cases.
In Bell v. Tintmins, 190 Va. 648, the Rudisill ca,se was not

cited. In that case there was evidence of a subsequent will
duly executed that ,contained an express clause rev.oking' all
previous wills. The court did not follow the doctrine of the
Rudisill co,se and hold that the mere execution of sueh a sub-
sequent will would w.ork an instant revocation .of the prior
will. The court, to adopt an expression on page 659 of 190
Va., declined" to rip this introductory clause of the supposed
sec.ondwill out of its setting, and use it to cancel" the earlier
will.
Though it may appear to add unduly to the len'Tth of this

opinion, I must at this point insert a rather extensive quota-
tion from Bell v. Tim11tins (page 658 of 1,90 Va.) :

" 'Except for some little points of differentiation and sub-
sequent events. I should be almost bound by the case .of Hu,qo
v. Clat-k, 125 Va. 126, 99 S. E. 521, wherein there was testi-
mony of two reliable witnesses that they had seen a later will
expressly rev,oking the will under consideration; and these
witnesses further undertook to say what the pr,ovisions of
that will were throughout. The court held that the express
revocation would revoke the will in dispute: and sent the case
balck for a new trial, instructing the court helow to let. the
jury hear the evidence" as to the contents of the second will."
This sounds as if the court had 'in mind that the later will
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was to be set up; but that was a pr.obate proceeding, as this is,
and not a suit in equity to set up a lost will.

page 29 r " 'But twa years later, and after tWiOjury trials
below, under the reverse style of Cla.rk v. Hugo,

130 Va. 99, 107, S. E. 730, the case was again before the
Caurt .of Appeals. It appeared that since the first appeal
there had been one trial resulting in a verdict f.or the will,
which the trial court had set aside, and anather trial (which
was the third), resulting in a verdict against the will, .which
the trial caurt had set aside. The Court of Appeals again
reversed, and, indicating its entire satisfactian with the will,
entered up final judgment prabating the earlier will, despite
the clause .of.express revocatian in the last subsequent will.
" 'It seems to me that in the two intervening years a

natable change had c.ome aver the appraa,c]J, and the can-
clusians as well, .of the Caurt .ofAppeals. They had came ta
recagnize, as they indicate an page 108 .of 130 Va., the
mamentaus cansequences .of plaCing every will at the mercy
.ofparal testimany .ofa stranger that it had been revaked by
same dacument that had disappeared."

It seems clear that the dactrine .of the Ru,disill case case
cannat live under the principles annaunced in Bell v. Timmins.
But this is nat all. The Rudisill dactrine cannat live under

the principles annaunced in the latest Virginia case, Poin-
dc;rtelr v. Jones, 200 Va. 372. Thaugh in this recent case our
Caurt did nat in sa many wards .overrule the R'u,disill case,
it adapted a saund principle under which the holding in
the R'/,~disillco,se cannat stand.
Elabaratian wauld seem ta be unnecessary. The prin~iple

annaunced in the Poindexter case is that a subsequent will is
nat an effective instrument far any purpase until the
testatar's death. Thraughaut the testatar's life it is merely
a patential will, ambulatary and revacable. If the testatar
revakes it, it is as if it had never existed. Tlie whole of the
revoked "willis inoperative. If there is imbedded in it, as paTt
and parcel of it, an express clause revoking previaus wills,
this clause taa never becames effective, far any purpases, at

any mament. In the language .ofthe Bates cas'e tlw
page 30 r express clause of revacation falls with the revoked

will .ofwhich it is a part. Haw can it be suppased
that an entire integ-rated instTlunent. which is tentative, .or
ambulatary, and has heen rendered whally ineffectual by reva-
cation, can nevertheless be deemed effective as ta one -of its
clauses thaugh ineffective as to the rest 1
It seems too plain for further elabaration that when .our

Supreme Court of Appeals said in the Poi1u1exter co,se that
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the question of revival was never reached (and that was the
only point decided in the Ru,disill case), and further expressly
held that the subsequent will was an ambulatory instrument,
inoperative until the testator's death,-these holdings were
tantamount to overrnling that case. Ho,v can th<:lcourt re-
pudiate the principles upon which an earlier decision is based
and not have it understood that the case is no longer of
binding authority?
In narrow scope that decision denied that the former will

was revoked instamtly upon its execution by the inconsistent
provisions of a later will. The court says the later will never
became a will in fact, and so no inconsistency ever arose.
From this it necessarily follows that the express clause of
revocation embadied in a subsequent will is not effective
immediately upon its execution. Such a clause is just as
amhulatory as are inconsistent dispositions,-such a clause
never becomes operative. "\\Thenthe will is revoked it all
falls together, the clause of revocation along 'with the rest.
The conclusion of the matter is that in view of the later

rulings by the Supreme Court ,of Appeals of Virginia this
court is not bound bv the decision in the R1J,disill case. The
principles upon which that case was based have been com-

pletely overruled, repudiated and abjured.
page 31 r It'seems to me that it is coming more and more

to be recognized that it is the safer and more
realistic practice for the courts to accept the documents as
they exist at me time of the decedent's death, and not let their
force and validity be subject to attack by aral testimony, as-
serting that the documents have been vitiated by the execution
of other documents that are no longer in existence,-that may
never have been in existence except, perhaps, mOl1tentarily;
subject, however, to the recognized jurisdiction of a court 'Of
equity, upon cogent and convincing proof, to set up any docu-
ment that has been lost or destroyed b}T accident, mistake
or fraud. .
I find myself altogether in accord with Judge Burpee and

his cogent reasoning in the majority opinion in Whitehill v.
Halbing, (1922) 98 Conn. 21. This ,case is reported and well
annotated in 28 A. L. R. 895, and see especially pp. 913 et s'eq.
And I have, of course, taken great pains to be convinced that
my views are also in accord with the principles announced in
the later Virg-inia cases, especially in Bell v. Timmins, 190
Va. 648, and Poindexter v. Jo,nes, 200 Va. 372.
I shall conclude this opinion with a statement similar to

that which concludes the opinion in the Poindexter case. It is
just as plain here as it was there that this decedent did not
desire, or expect, to die intestate; and it is the duty of the
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court here, as it was there, to exert every possible judicial
po'wer to prevent intestlVcy. The Poindexte1' case concludes
with a suggestion that it would be shocking for the law to
hold a decedent intestate who died 'with a good will "in his
hand, " one that conflicts with no testamentary instrument
then in existence.
The will in the instant case was left in a better, a more

significant and a safer place than if she had died with it "in
her hand." This decedent died \-vith a valid, U11-

page 32 ( blemished will in the custody of the executor.named
therein, upon whose integrity and good faith to

propound that will for probate and to carry out its testa-
mentary provisions she had a right to rely.
The will here offered £.01' probate dated October 29, 1954,

together with the codicil of the same date, the proper execu-
tion of which has been satisfactorily proved and is not dis-
puted, will be admitted to probate as together constituting
the last will and testament of Katherine Miller Levering,
deceased.

BROCKENBROUGH LAMB.

•. • •

••

..

..

•

PROBATE OF "WILL.

This matter ~ame .on April 21, 1959, to be again heard
pursuant to the convening order heretofore entered, all the
parties appearing' by counsel; and the court then proceeded to
hear the evidence orally in open court, which evidence was
taken down by a reporter and reduced to writing and the
transcript duly authenticated by the judge is now made a
part of the record.
The court, having maturely considered the motion £'01' the

probate of the will and codicil, both dated Odober 29, 1954,
the evidence' adduced and the arguments .of counsel, and being
of ,opinion, f.or reas,ons stated in writing dated April 30, 1959,
and now made a part of the record, that the aforesaid will
and codicil of October 29, 1954, is the true last will and testa-
ment of Kate Miller Levering, deceased,-doth so a.djudge.
And proceeding now t.o pr.obate the will it is .ordered as

follows:
Two paper writings, both dated October 29, 1954, purport-

ing to be the will and a codicil thereto of Kate Miller Lever-
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ing, deceased, having been presented and offered for probate
in these proceedings as recited in the convening order of
March 6, 1959, and State-Planters Bank 'Of Commerce and
Trusts, the executor named therein by its former name State-
Planters Bank and Trust Company and the trustees of St.
James's Protestant Episcopal Church of Richmond, Virginia,
uniting in the ,offer for probate, 'were this day again presented

aJld so 'Offered;
page 35 r And it appea.ring that Kate 1\lJiller Leverillg re-

sided a.t Number 1207 Vilest Franklin Street, in the
City 'of H,ichmond, within the jurisdictian of this 'court, and
died on November 1, 1958, R. A. Hord, Jr., one of the sub-
scribing witnesses to the said pa.per writings heretofore ap-
peared in this pr,oceeding and deposed and said tlJat he was
present together with 'W. B. Chamberlain and Alfred G.
,Villiamson, the other two subscribing witnesses, and in the
presence of Kate Miller Levering when she, the testator,
signed the twa said paper writings aforesaid and acknowl-
edged them to be her will aJld codicil, and that he and the two
other subscribing witnesses at her request and in her presence
and in the presence of each 'Other, all four being present at
the same time, subscribed their names as subscribing wit-
nesses; and that the testator was at that time over twenty-
one years 'Of age and capable of making a will.
Thereupon the said paper writing dated October 29,,1954,

is established and adjudged to be the last will and testament
of Kate Miller Levering, deceased, and doth order that t.hey
bearing the same date is established and adjudged to be a
codicil thereto; and tlJe ,court doth adjudge that the two paper
writing'S together constitute the true last will and testament
of Kate Miller LeveriJlg, deceased, and doth order that they
be recorded as such.
It being- intimated that Maude Miller Timberlake and

R.ichard .J. "Weber desire to apply to the Supreme Court of
Appeals of Virginia £'01' an appeal from this order, they
having objected and excepted ta it, t]Jeaperation of this arr1er
'Of probate is suspended lmtil .Julv 31., 1959, provided that

Maude Miller Timberlake aT Ricll:1J'd .J. ,V0her;
page 36 r or someone f,or either .or both of them, do within,

ten days from this day enter into a, suspension
bond in the penalty of $300.00 before the Clerk 'Of this court,
with surety thereon to be approved by the Clerk.

(,on back)

Enter May 20, 1959.
B. L.
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page 38 r

•

•

•

•

•

•

•

•

•

•

QUALIFICATION OF CURATOR.

The will of Kate Miller Levering having been this day pro-
b1;Ltedand the order of probate suspended for appellate pur-
poses, on motion of State-Planters Bank of Commerce and
Trusts, the Trustees for St. .James' Protestant E.piscopal
Church of Richmond, Virginia, and Homer E. Ferguson, per-
sons interested, all by counsel, the court aPl:loints State- Plant-
ers Bank .of Commerce and Trusts as Curator of the Estate
of Kate Miller Levering, deceased, who resided at Number
120'7 "Vest Franklin Street in the City of Richmond, within
the jurisdiction of this court, and died on November 1st,
1958.
Thereupon State-Planters Bank of Commerce and Trusts

appeared by .J01111 E. Campbell, its Assistant Trust Officer,
and having first justified upon the oath of its Assistant Trust
Officeras t,o its sufficiency to give $uch bond without security,
entered into and acknowledged in open court a bond as such
Curator in the penalty of $20'0',0'0'0.0'0', payable and conditioned
according to law. .

Enter May 20, 1959.

B. IJ .

• • • • •

page 39 }

• • • • •
To the Honorable EVel~ettE. Vvarriner,- Clerk of said Court:

This is to notify you that it is our intention to appeal to tJJe
SUPleme Court of Appeals of Virginia fr.om the order of the
court entered May 20, 1959, in the above-styled probate pro-
ceeding.
Our assignments of error are -as follows:

1. The COUTterred in entering the order of Mav.20, 1959,
whereby the paper writing dated October ..29, 1~54, 'was



16 Supreme: Court of Appeals of Virginia

Ru,ble A. IiMcl, J1' ..
estabiished and adjudged to be the last will aJId testament of
Kate Miller Le\7ering, deceased, and the paper writing bear-
ing date of October 29, 1954, was esta.blished and adjudged to
be a codicil thereto; and that. the two paper writings t.ogether
constitute the true last will and testameJ1t of Kate Miller
Levering, deceased.

2. The court erred by its order of May 20, 1959, in ad-
mitting to pr.obate and recording the two pa.per writings
dated October 29, 1954, as the true last will and testament:
of Kate Miller Levering, deceased. \
3. The court erred in refusing to sustain the position of

your petitioners tha.t Kate J\filler Levering, deceased, left. no
valid will and therefore died intestate.

Respectfully,

MAUDE MILLER TIMBERLAKE
AND RICHARD J. "'iVEBER

.By .JOE T. MIZELL, JR.
JESSE M. JOHNSON,
Counsel.

(an back)
Filed June 24, 1959.

E. E. WARR.INER, Clerk .

page 3 r
• •

•

•

•

•

•

•

•
R.UBLE A. HORD, JR.

ca.Iledas a. witness by Mr. V"illiams, first being dul~; sworn,
testified a.s fallaws:

DIRECT EXAMINATION.

By Mr. Williams:
Q. Will you state Jroour full name ~
A. Ruble A. Hord, Jr.
Q. Mr. Hord, I believe you are mare than twenty one

years of age'
A. I believe so.
Q. What is your employment?
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Ruble A. Hord, Jr.

A. I am with State Planters Bank of Commer'ceand Trusts
with IOUI'Lombardy and Broad Street office.
Q'., 'What is your title ~
A. Vice President.
Q. ,\Tere yau in that officein 1954~
A. Yes, I was.
Q. Did you witness a ,>"illfoOrMrs. Kate Miller Levering~

A. ,VeIl, I witnessed one or two wills for her. I
page 4 r don't remember the exact dates.
The Court: Pass this ta Mr. ,iVilliams, please.

Q. Mr. Hord, you have two papers. If you will take the
thicker lOne,~he several page document, and 1000kat the last
page and see if you signed your signature on that document.
A. (Examining) That is correct.
Q. ,Vas that document signed by Kate Miller Levering

in your presence ~
A. Correct.
Q. ,Vas it signed in the presence ,of the other twa witnesse~,

,\T. B. Chamberlain and Alfred G. Williamson ~
A. That is 00rrect.
Q. All four people were present at the same time ~
A. CQrrect.
Q. Did she acknowledge it as her ,Vill ~
A. That is Tight.
Q. Did she ask you all to sign it as witnesses to her will~
A. Correct.
Q. At that time was she over twenty one years of age ~

A. I am sure she was.
page 5 r Q. "7as she of sound mind, capable of making a

Will at that time 1
A. ,iVell,now, in my opinion she was, but whether she ,"vas

or not-
Q. That is all we ,vant, your opinion. If you will take a

single page-

By the Court:
'Q. I would like to ask you ~7hether you can state, Mr. Hord,
tha.t you and the other t,v.owitnesses signed your signatures
there in the presence af Mrs. Levering ~
A. Yes, sir, we were all three in the same office.
Q. That would make four, counting the three witnesses and

Mrs. Levering ~ .
, A. That is ,right, carrect, sir.
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Ru,ble A. If.orcl, J,'.

Q. The testa.trix and the three witnesses ~
A. That is right.
Q. Did aU of you remain there until the execution of the

paper ,vas completed ~
A. That is correct.
Q. The signing' and the witnessing?
A. Tha.t is correct.

By Mr. \Villiams: (Continued)
Q. I will ask you to take the second document.

page 6 r
• • • • •

Q. Is )'our signature on the second document?
A. Correct..
Q. Is Mrs. Levering's signature 'on iU
A. Correct. '
Q. Did slle sign it in your presence~
A. That is correct.
Q. Did she sign it in the presence of yourself, \iV. B.

Chamberlain and Alfred G. Williamson?
A. That is correct.
Q. V,Tere all four of you present at the time?
A. Correct.
Q. \~Tere aJI four of you present when tJle three witnesses

also signed iU
A. All four of us were present and signed in the presence

of each other.
page 7 r Q. Of each other?

A. Correct.
Q. Did y.ou sign it at the request of Mrs. Levering?
A. Correct..
Q. She was then of age and capable of makillg a Will, more

than twenty one and capable of making a Will ?
A. Well, I would say she was of age and in my opinion she

was capable.

CHOSS EXAMINATION .

• • • • . '

page 12 r By Mr .•Johnson: (Continued) .
Q. Aft.er Mrs. Levering executed tlle 1955 \Vill,

did you have any conversation with her, Rnd, if so, wJlaU



Maude Miller Timberlake v. State-Planters Bank 19

Ruble A. Hord, Jr.

A. After she executed the "Vill that was delivered to the
ba.nk you mean ~
Q. Yes, sir, the 1955Will.
A. Well, she came in sometime later and made a request to

withdraw that ,iVill.
Q. Did she withdraw the ,/'iTill~
A. She did.

page 15 ~

• • •

CROSS EXAMINATION.

Bv Mr. Mizell:
. 'Q. Do you remember the date the 1955 ,Vill was with-
drawn ~ Do your records indicate that ~
A. Yes.
Q. What wa.s.it~

page 16 ~

•

•

•

•

. -

•

•

•

•

•

A. (Continued) The ,iVill was either de.livered to Mrs.
Levering on November 20 or Novembel' 21, 1956.

page 19 ~

•

•

•

• • •

•

•

The Court: It ,is stipulated that the executed 'Original
of the.,/'iTilldated October 29, 1954 and the Codicil of the same

date were, upon execution, delivered to the Trust
page 20 r Department of the State Planters Bank and Trust

Company at Ninth and Main Streets and remained
in that custody continuously until produced in this Court
after Mrs. Levering's death.
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HENHY oW. BHOCKENBl~OUGH,
called as a witness by Mr. ,\Tilliams, first being- duly sworn,
testified as foOllows:

,
DIHECT EXAMINATION.

Bv Mr. Williams:
"Q. Mr. BroOckenbrough,will you state your full name ~
A. Henry ,lV. Brockenbrough.
Q. Mr. Brockenbrough, you are a Trust Officer of the State

Planters Bank of Commerce aJld Trust ~
A. That is correct.
Q. During- tIle time that the ,\Till and the Codicil of October

29, 1954, were in your possession, that is from the' time 'of the
delivery to you until Mrs. Leverillg's death, did she at any
time request the return of it ~ .
A. No, there \vas no such request.

•

A Copy-Teste:

• • •

H. G. TURNEH, Clerk.
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