


against

IN THE

Supreme Court of. Appeals of Virginia
A'r RICHMOND.

Record No. 5084

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 8th day of October, 1959.

HAYES RICHLANDS METAL PRODUCTS, INC., ET AL., \
Plaintiffs in Error,

J. E. HONAKER, Defendant in Error.

. Fram the Circuit Court of Tazewell County

Upon the petition of Hayes Richlands Metal Products,
Incorporated, and Charles Mundy a writ 'Of error and SUPf3tr-
sedeas is ~warded them to a judgment rendered by the Circuit
Court of Tazewell. County an the 13th day of April, 1959, in
a certain motion far judgment then ,therein depending wherein
J. E. Honaker was p~aintiff and the petitioners were defend-
ants; upon the petitioners, 'Or some one for them, entering'
into bond with sufficient security before the clerk of., the.
.said circuit court in thep~nalty 'Of eight thausanddollars,.
with condition as the law directs. .
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]1'iledin the Clerk's Officethe 27th day 'OfAug., 1958.

Teste:

H. ELMER KISER, Clerk
By ELIZABETH BELE'V, D. C.

MOTION FOR JUDGMENT.

(1) On 'Orabaut the 2nd day 'of September, 1956, the plain-
tiff was the owner 'Ofalld was driving that certain automohile
namely, a 1955 Model Pontiac Catilina and was sa operating
said aut'omobile in a westerly direction upon U. S. Highway
No. 460 in and near the east end 'Ofthe Tawn 'OfRichlands,
in Tazewell County, Virginia.
(2) At said time and place Hayes Richlands Metal Prad-

ucts, Incorparated, a corpo,ration, through its agent, servant
and employee, Charles :Mundy, and the said Charles Mundy
were ope'rating a certain motortruck in an easterly directian
upan said highway.
(3) The said Hayes Richlands Metal Products, Il1corpa-

rated, a corporatian, thr'Ough its said agent, servant and
emplayee, Charles Mundy, and the said Charles Mundy did
carelessly, negligently and unlawfully drive and 'Operate said
motar vehicle fram the right '0'1' sauth traffic lane of said
highway, aver and acrass the center line .of said highway, and
over and acrass the north traffic lane of said highway in such
manner and under such circumstances as to obstruct the traffic
lane of said highway over which the automabile belanging ta
and driven by the plaintiff was la-wfullyentitled ta use, and in
such manner and under such circumstances as ta cause said
autamobile belonging to the plaintiff ta run inta and collide
with said !ll1,atortruck being then and there carelessly, negli-
gently and unla:wfully 'Operated by defendants as af'Oresaid.
(4) By reas'On 'Of, and as the direct and proximate result of

the aforesaid unlawful, .careless and negligent acts
page 2 r 'Of the said defendants in causing said c'Ollision as

afa'resaid, the plaintiff suffered great and serious
bodily injuries, including a fracture of his pelvis and was
otherwise greatly bruised, mangled and waunded in and abaut
his neck, head, a.rms, bady and legs and he was 'Otherwisecut,
bruised, lacerated and injured in such manner that he is'
permanently injured and will remain permanently injured
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and disabled the remainder of his natural life and that in ad-
dition thereto, the said plaintiff has suffered great shock to
his nervous system, f.rom all of which he suffered great pain
and mental anguish, and will continue to suffer great pain
and mental anguish.
(5) As a 'result 'Of sa.id injuries, plaintiff was confined to a

hospita.l far many weeks and has incurred and become liable
for medical treatments, dactars " hospital and nurses' bills in
tbe sum,' of appraximately One Thousand Five Hundred
p~lla.rs($1,500.00) in endeavaring ta be cured' 'Of his said
lllJunes.
(6) The injuries hereinabove set farth have resulted in

severe and permanent injuries which ,,,ill continue ta cause
the plaintiff ta suffer great physical pain and mental anguish,
and will greatly diminish the plaintiff's ability ta earn a
livelihood.
(7) By reasan of and as the direct and praximate result

'Of the afaresaid unlawful, careless and negligent act.s 'Of the
said defendants in causing said callision as af'Oresaid, tJle
said 1955 Madel Pantiac Catilina was damaged in t.he sum
'Of approximately One Thousand Eight. Hundred Farty Nine
Dollars ($1,849.00).

, 'WHEREFORE, the undersigned plaintiff maves this
Honarable Caurt. for judgment against the said defendants,
and each of them, in the sum ,'Of Fifty Thausand Dallal's
($50,000.00), and the costs 'Of this actian.

page 3 r J. E. HONAKER, Plaintiff
By J. P. PROFFITT, .JR,p. q.

Counsel.

.J. P. PROFFITT, .JR, p. q.
Tazewell, Virginia.

page 18 ~
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Filed in the Clerk's Office Circuit Caurt of Tazewell County,
Virginia, Dec. 15, 1958.

Teste:

R. P . HAWKINS, Deputv Clerk.
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AFFIDAVIT PURSUANT TO ~8-115, CODE OF
VIRGINIA.

Cominonwealth of Virginia,
County of Tazewell, to-wit:

This day, in the County 'OfTazewell, G. H. COX personally
appeared before me, Estaa M.Hess, a Notary Public for the
County afmesaid, in the Commonwealth of Virginia, and
'l11,ade'Oaththat he is OfficeManager of HAYES RICHLANDS
METAL PRODUCTS, INCORPORATED, one of the parties
defendant in the above styled cause, now pending in the
Circuit C'Ourt 'OfTazewell Count}T,Virginia; that on the 2nd
day of September, 1956, the motor truck described in the
motion for judgment, and allegedly operated by one Charles
Mundy, was not owned, operated, or controlled, in any way,
whats'Oever, by HAYES RICHLANDS METAL PRODUCTS,
INCORPORATED, nor by or through any agent, servant 'Or
employee of HAYES RICHLANDS METAL PRODUCTS,
INCORPORATED.

G. H. COX.

Subscribed and sworn to before me, in my said County, this
15th day of December, 1958. In testimony whereof I hav0
hereunto set my hand the day, month and year aforesaid.

ESTAA M. HESS
Notary Public.

My commission expires 17 September, 1961.

page 19 r I hereby certify that I have this day mailed a
copy of the foregoing Affidavit to J. P. Proffitt,

Jr., Esquire, Tazewell, Virginia, and Carl C. Gillespie, IDs-
quire, Tazewell, Virginia, Counsel for the plaintiff, and to
Charles ~undy, this 15th day of December, 1958.

T. G. SHUFFLEBARGER
Of Counsel for

HAYES 'RICHLANDS METAL
PRODUCTS, INCORPORATED .

page 20 r
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Filed in the Clerk's OfficeCircuit Court of Tazewell County,
Virginia, Dec. 15, 1958.

Teste:

R. P. HA,iVKINS, Deputy Clerk.

ANS,iVER & GROUNDS OF DEFENSE OF HAYES RICH-
LANDS METAL PRODUCTS, INCORPORATED.

The Answer and Grounds of Defense of Hayes Richlands
Metal Products, Incorporated, to the Motion for Judg1ment
heretofore filed against it and Charles Mundy in the Circuit
Court of Tazewell County, Virginia:
In this Answer and Grounds of Defense, the truck driven by

Charles Mundy at the time of collision will be referred to as
the motor truck, and the automobile then driven by plaintiff
will be referred to as the automobile.

(1) This defendants says that it is true that, at the time of
the alleged collision, on or about September 2, 1956, the
plaintiff was driving a certain automobile in a "westerly direc-
tion on U. S. Highway No. 460 near the east end of the Town
of Richlands, in Tazewell County, Virginia, but this defendant
denies that at the time of the said accident and collision re-
ferred to, it was operating a motor truck by its agent, servant
and employee, Charles Mundy, and says that, while said
Charles Mundy was at said time one of the employees of this
defendant, he was. not acting as the agent or servant of this
said defendant, nor in or ahout its business, nor in the course
of his employment by it, in the operation of said truck at that
time. This defendant denies that, at the time in question, on
or about Septembe.r 2, 1956, it, through its agent, ser"vant or
employee, Charles Mundy, drove and operated the motor

truck, and says that, while the said Charles Mundy
page 21 r was then one of the employees of this defendant,

he was not acting for it, nor in the course of his
employment by it at said time, and as to said operation of said
motor truck he was not the agent, servant or employee of this
defendant, nor is this defendant liable for any act or omission,
if any, of him.
(2) This defendant says that, from information derived

from others, it believes that said Charles Mundy was, on the
occasion in question, operating a motor truck at the time
and place alleged, but it denies that he then carelessly, negli-
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gently 0'1' unlawfully drave and aperated said matar truck
fram, the right 0'1' sauth traffic lane af said highway aver and
across the narth traffic lane in such manner 'and under such
circumstances as to' unlawfully 0'1' wrangfully abstruct the
traffic laneaf said highway which the autamabile driven by
plaintiff was entitled to' use, in such manner and under such
circumstances as to' cause said autamabile then driven by
plaintiff to' run intO'and callide with the matar truck then and
there alleged to' have been carelessly, negligently and unlaw-
fully driven by the defendant, Charles Mundy, and this de-
fendant says that, save and except anly the allegatian that
said matar truck at said time was being operated by said
Charles Mundy, each and every allegatian af Paragraph NO'.
" (3)" af plaintiff's matian far judgment is incarrect and
untrue.

(3) This defendant is info.rmed and believes, and alleges
and avers, that at the time af and immediately preceding the
callisian between the autamabile and all,atar truck, the said
Charles Mundy was driving and aperating said matar truck
.an and alang said highway in an easterly directian in a praper
and lawful manner and in the exercise af due care, with the
purpase af taking and in an effart to' take said matar truck
to' the C & S Service Statian, which was lacated an the narth
side af said highway, and that said Charles Mundy, after
haviug abserved and perfarmed and kept and while abserv-
ing, perfarming and keeping all af the requirements af the
Jaw to' entitle him to' ('Tass said highway and the narth lane
thereaf and to' give him priarity, in such attempt to' crass

and in said crassing, aver traffic appraaching said
page 22 ~ crassing upan said highway fram the east, includ-

ing the autamabile driven by said plaintiff, and in
the reasanable and bona, fide belief that he cauld make said
crassing safely, said Charles Mundy drave said matar truck
acrass said highway to the entrance af the afaresaid service
statian, situate an the narth side afsaid highway, in a careful
and praper and lawful manner, as afaresaid, and in such
manner as to' give him lawful priarity aver said autamobile
then being driven by said plaintiff, in the use af said highway
and the narth lane thereaf in makinQ,'said crassing. And this
said defendant furthe,r says that the said automobile driven
by plaintiff came up to' the tap of an elevatian and araund a
curve at a distance of more than 550 feet east of the nlace
where said Charles Mundy was then crossing said highway,
and then and thereafter the said plaintiff had a clear and
unobstructed view at all times of said motor truck in making
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said crossing, and then and thereafter at all times saw or
could and should have seen the signal of said motor truck for
a crossing of said highway to the entrance of said service
station; and the said plaintiff then and thereafter did not
reduce his speed and did not bring his automobile under con-
trol, but recklessly, negligently and unlawfully drove said
automobile, at an unlawful, dangerous and grossly negligent
rate of speed and in an unlawful, reckless and grossly negli-
gent manner, and with great force and violence, into and
against the motor truck as it was crossing said highway and
on and to the north side of said highway, and on and to the
north of said highway, and thereby the said plaintiff reck-
lessly, negligently and unlawfully caused the said collision
and the consequent alleged injury and damage resulting
therefrom, all of which were the proximate result of the
wrongs and negligent and reckless and unlawful acts and
conduct of the said plaintiff and not to any extent the proxi-
mate result of any unlawful, negligent or wrongful act or
omission of the said Char'les Mundy. .
(4) And this said defendant says that it does not know

as to 'whether or not the plaintiff sustained the bodily in-
juries alleged in his Motion for Judgment, or any bodily in-

juries, and it does not admit same, and it does not
page 23 ~ know and does not admit the alleged character of or

extent of said alleged injuries or the results or al-
leged permanency therof, and it does not know that plaintiff
expended the amounts alleged to have been expended, or any
amount, fo,r medical attention and nursing services; and this
defendant does not know as to the alleged damage to' the
automobile, allegedly owned by the plaintiff, by reason of the
aforesaid collision, nor does it know that said automobile was
damaged to any extent, and this defendant does not admit the
truth of any of said allegations.
(5) This defendant here denies each and every allegation of

the aforementioned Motion for Judgment not herein ex-
pressly admitted or expressly denied. It denies that plaintiff
was injured as the proximate result of any alleged negligence
of the said Charles Mundy: and further denies any liability
upon its part even if said alleged injuries were the proximate
result of the alleged negligence of the said Charles Mundy.'
It denies the alleger1 injuries and the alleged nature, extent
and the character of said alleged injuries, and likewise de-
nies the alleged damag;e tp the automobile; it denies that it is
indebted or liable to the said plaintiff in the sum of $50,000.00,
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or in any amount, and prays that it be hence dismissed with
its costs in this behalf expended.

HAYES RICHLANDS M1DTAL
PRODUCTS, r'NCORPORA1~ED

By T. G. SHUF:F'LE13AR,GER
• Of ,Counsel.

A. G. LIVELY,
Att'Orney at Law,
Lebanon, .Virginia.

T. G. SHUFFLEBARG ER,
Attorney at Lavy
Richlands, Virginia.

Counsel for Hayes Richlands Metal Products, Incorporated.

I, T. G. Shufflebarger, do hereby certify that I baye this
day mailed a copy of the foregoing pleading to J. P. Proffitt,
.Jr., Esquire, Attorney at Law, Tazewell, Virginia, and to
Carl C. Gillespie, Esquire, Attorney at Law, Tazewell, Vir-
ginia, attorneys for the plaintiff, and also a copy thereof to
Charles Mundy, the other defendant, this 15th day of De-
cember, 1958.

T. G. SHUFFLE BARGER
Of Counsel far defendant,
Hayes Richlands Metal Products,
Incorporated.

page 24 ~

• • • • ••

Filed in the Clerk's Office Circuit Court of Tazewell County,
Virginia, Dec. 16, 1958.

Teste:

ELIZABETH BELRW, Deputy Clerk.

GROUNDS OF DmF'ENSE OF CHARJ:JES MUNDY.

The grounds 'Ofdefense of Charles Mundy to the Mation for
,Juc1g'ment ag'ainst him and anot11(>rin the captioned cause,
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now pending in the Circuit Court of Tazewell County, Vir-
ginia:

(1) This defendant denies that he was guilty of operating
the truck in question in a careless, negligent and unlawful
manner, and asserts that he was guilty of no negligence in con-
nection "withthe accident mentioned in the Motion for Judg-
ment.
(2) This defendant alleges that any injuries suffered by the

plaintiff were caused by the recklessness, carelessness, negli-
gence and the excessive and unlawful speed of the said plain-
tiff in the operation of his automobile immediately prior to
and at the time of the collision. .
(3) This defendant alleges that the said recklessnesR, care-

lessness, negligence and excessive and unlawful speed of the
said plaintiff were the sole cause or causes of the automobile
belonging to the plaintiff running into and collidin",' with -the

truck then and there operated by this el.efendant.
page 25 ( (4) This defendant asserts that if he were guilty

of any negligence in the operation of the tnH'k
in question, which he el1F,hatlcallv dellies, the plaintiff, J. E.
Honaker, was guilty of contributory negligence in causing the
accident between the saiel. truck operated by this defendant
and the automobile onerated by the plaintiff, and that, bv
reason of such contributor,v negligence, the said plaintiff
is not entitlpo to recover for his alleg;ed injuries.
(5) That this defendant dpnle;;;that he' is indebted or liable

to the nlaintiff in tlw sum of ~jO.OOO.OO, or in any amount.
(G) That this defendant r1e'niesall the other allegations of

said Motion for Judgment which are not herein specificall~T
admitted or denied, and prays to be hence dismissed with his
costs in this behalf expended.

CHARLES MUNDY.

I, Charles Mundy, one of the defendants in t]lis artion, do
hereby certify that I have this clav mailed a copy of the fore-
going pleading to J. P. Proffitt, .Jr., Attorney at Law, Taze-
well. Virg'inia, and Carl C. Gillespie, Attorney at Law, Taze-
well, Virg'inia, attorneys for the nlaintiff. and to T. G. Shuffle-
barger, Attorne:y at Taw, Richlands, Virginia, and A. G.
Lively, Attorney at Law, Lebanon, Virginia, attorneys of
record for the defendant, Haves Richlands Metal Products,
Incorporated, this 15th day of December, 1958.

CHARLES MUNDY.
•• .. .. .. ..
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page 30 r INSTRUCTION NO. I-A.

The Court instructs the jury that the law required the de-
fendant, Charles Mundy, before making a left-hand turn from
a direct line', to use reasonable and ordinary care to first see
that such movement could be made in safety, and if you be-
lieve from a preponderance of the evidence in this case that
the said Mundy failed to do so, and that such failure on his
part was the sole proximate cause of the accident, and that
said Mundy was at the time the agent of Hayes Richlands
Metal Products, Inc., then your verdict should be fOT the
plaintiff. •

Given 3-11-59.
V. L. S., JR., Judge.

page 31 r INSTRUCTION NO.2.

The Court instructs the jury that if you believe from a
preponderance of the evidence in this case that the defend-
ant, Charles Mundy, was not keeping a reasonable lookout
for other vehicles using the highway at the time 'Of and im-
mediately preceding the accident testified about in this case,
and that such failure on his part was the sole proximate cause
of said accident, and that said Mundy was at the time the
agent 'OfHayes Richlands Metal Products, Inc., then yaur
verdict should be for the plaintiff, and you shall fix his dam-
ages at such sum as the evidence may show him entitled to,
not exceeding, however, the sum of $50,000.00, the amount
sued for.

Given 3-11-59.
V. L. S., JR., Judge .

. page 32 r INSTRUCTION NO.3-A.

The Court instructs the jury that if you believe from a pre-
ponderance of the evidence in this case that at the time of
the accident testified about, the defendant, Charles Mundy,
was employed by the defendant, Hayes Richlands Metal
Products, Inc.; that the truck which he was operating at the
time 'Ofthe accident had been left at the place of business of
said Hayes Richlands Metal Products, Inc. by its 'Owner for
the purpose of having certain work done thereon, and that
after the completion of said work, the defendant, Charles
Mundy, of his own volition but acting within the scope 'Ofhis
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employment, express or implieti, drove said truck from
Hayes Richlands Metal Products, Incorporated's place of
business to a service station, and while so driving- said truck
,vas guilty of negligence which was the sole proximate cause
of the injuries to the plaintiff, then his employer, Hayes
Richlands Metal Products, Inc., would be liable for such negli-
gence on the part of the said Mundy.

Given 3-11-59.

page 33 r

Given 3-11-59.

page 34 r

V. L. S., JR., Judge.

INSTRUCTION NO.4.

V. L. S., JR, .Judge.

INSTRUCTION NO.5.

-

.(

The Court instructs the jury that if J. E. Honaker,throue;h
no fault of his own, was suddenly confronted with an emer-
gency, and was compelled to act instantlv in an effort to
avoid the accident, he was not guilty of negligence if he made
such a choice as a person of ordinary prudence placed in such
a position would have made, even though Honaker did not
make the wisest choice; and whether he used reasonable care
under all circumstances is a question fOT the jury.

Given 3-11-59.

V. L. S., JR., Judge.
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page 35 r INSTRUCTION NO.6-A.

The Court instructs the jury that if, under all the evidence
and the. instructions of the court, you should find for the
plaintiff, you may, in fixing his damages, take into consider-
ation, sa far as shown by a preponderance of the evidence,
the bodily injuries he sustained, if any; the mental anguish
and physical pain resulting therefrom, if any; the effect of
the said injuries upon the health of the plaintiff, if any, ac-
cording to their degree and probable duration as being tem-
porary or permanent; such mental anguish, physical suffer-
ing or impairment of health or bodily functions as may, fram
the evidence, reasonably be expected to hereafter continue
or occur as the result of the injuries received in said collision,
if any; the impairment of his nervous system shown to have
resulted from such injuries,' if any; the loss of earning
capacit)T sustained by the plaintiff as a result of the injuries,
if any; expenditures fOTor cost of medical treatment for the
injuries resulting from said collision, if any, including any
such cost 'Or expenditures as may, fram the evidence, be
reasonably expected and required in the future, if any; the
value of plaintiff's automobile immediately prior to the acci-
drnt should the evidence show that said automobile was com-
pletely destroyed, or that the cost 'Of repairing the same
would exceed its value immediately prior to the accident, less
any amount received fOTthe salvage thereof, and assess the
plaintiff-'s damages at such sum as will be just, reasonable
and proper compensation, not, however, in excess 'Of the
amount of $50,000.00, claimed in plaintiff's motion for
judgment.

Given 3-11-59.

page 36.~

V. L. S., JR., Judge.

INSTRUCTION NO.7.

The Court instructs the jury that negligence is the failure
to do what a reasonable and prudent person would ordinarily
have done under the circumstances of the situation, or doing
what such a persan under existing circumstances would not
have done.

Given 3-11-59.

V. L. S., JR., Judge.
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page 37 r INSTRUCTION NO.8-A.

The Court further instructs the jury that the law looks
to the proximate cause without which, not withstanding all
other causes, the occurrence would not have taken place, and
holds him or them liable whose negligence is the proximate
cause' or causes of the accident.

Given 3-11-59.

V. L. S., JR., Judge .

• • • • •

page 39 r
.'

INSTRUCTION NO. C.

The Court instructs the jury that, under the evidence in
this case, J. E. Honaker ,vas driving his automobile imme-
diately before the accident at a speed in excess of 55 miles an
hour and,' by reason thereof, he (J. E. Honaker) was guilty
of negligence as a matter of law. .

Refused 3/11/59.

V. L. S., JR., Judge.

page 40 r INSTRUCTION NO. E.

The Court instructs the jury that, under the evidence in
this case, J. E. Honaker observed and understood the signal
of the defendant, Mundy, to make a left turn, and that J. E.
Honaker thereafter failed to keep his vehicle under complete
control and avoid the accident testified about in this case,
and, by reason thereof, he (J. E. Honaker) was guilty of
negligence as a matter of law.

Refused 3/11/59.

V. L. S.,JR., Judge.

page 41 r INST~UCTION NO. G.

The Gourt instructs the jury that if J. E. Honaker, as
he approached the scene of the accident and when he reached
a point 500 feet or more east of the place of accident, saw
the truck driven by :Mundyand its left-hand signal device in-
dicating it was about to make a turn to the left, into the
service station entrimce, and such signal continued, without
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change, then Honaker had no right to assume that Mundy
would not make a turn to the left as he did pursuant to such
signal.

Refused 3/11/59.

page 42 r
V. L. S., JR., Judge.

INSTRUCTION NO. H.

The Court instructs the Jury that even though you should
believe that Mundy saw, 'Or by the exercise of reasanable
care, should have seen the Honaker car before he started
across the west traffic lane of the highway, yet he had a

. right to assume that Honaker would travel at a lawful and
reasonable rate of speed; and if he reasonably believed that he
could cross in safety, he was not guilty of negligence in at-
tempthlg to crass.

Refused 3/11/59.
V. L. S., JR., Judge ..

page 43 ~ INSTRUCTION NO. N.

The Court instructs the jury that a driver of a motaI' ve-
hicle may drive across a lane of travel in view of a motor
vehicle approaching in said lane if it is, under the circum-
stances existing, consistent with 'Ordinary care to do so.

Already given.

Refused 3/11/59.
V. L. S., JR., Judge.

INSTRUCTION NO. O.

The Court instructs the jury that, although the driver of
the Mundy truck was making a left turn a,cross the highway
when the collision occu'rred, yet he is presumed to have been
exercising ,reasonable care in doing so, and the mere fact 'Ofa
collision with an 'Oncomingvehicle does not establish negli-
gence 'Of said truck driver, nor show that the action of the
truck driver was the proximate cause 'Of the collision.

Refused 3/11/59.
V. L. S., 'JR., Judge.
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INSTRUCTION NO. P.

The Court instructs the jury that, in determining whether
or not the movement across the highway could be made in
safety, said Mundy had the right to presume that the car
driven by Honaker, in approaching the place of collision,
would be driven and operated at a reasonable speed and in a
lawful manner.

Refused 3/11/59.

V. L. S., JR., Judge.

page 44 r INSTRUCTION NO. R.

The Court instructs the jury that having given the signal,
plainly visible to Honaker, for a left turn across the highway
at the place in question, it ,vas the duty of said Mundy, under
the law, to continue his course across the highwa:r, in accord-
ance with the indication of his signal.

Refllsed 3/11/59.

V. L. S., JR., Judge.

INSTRUCTION NO. S.

The Court instructs the jury that, notwithstanding the fact
that the Plaintiff Honaker had a sick man in his car, that
did not render Honaker immune to the provisions of the
traffic laws lior enlarge his rights or privileges under said
laws, but that the requirements of the law were exactly the
same, with reference to control of his automobile, as to speed
of same and as to the exercise of due care in driving as if
Honaker had been the sole occupant of said automobile.

Refused 3-11-59.

V. L. S., JR., Judge.

page 45 ~ 'INSTRUCTION NO. U.

The Oourt instructs. the jury that, if you believe from
the evidence that Plaintiff Honaker, after receiving the signal
of the left. turn by Mundy, did not use reasonable care to bring
and keep his automobile under complete control, but there'-
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after drove and operated same to and toward the place of
accident at an excessive and dangerous rate of speed and
into and against the truck driven by Mundy, then said
Honaker was guilty of negligence.

Refused 3-11-59.
V. L. S., JR, Judge.

INSTRUCTION NO. V.

The Court instructs the jury that it was the duty of the
Plaintiff, as he approached the scene of collision to drive his
automobile at a reasonable and lawful rate of speed, to use
due care to keep it under control, and to keep a reasonable
lookout for cars crossing over the north traffic lane, including
Defendants' truck, and after he saw or by the exercise of
reasonable lookout should have seen Defendants' truck upon
or approaching said crossing, to use re-asonable care to stop
his automobile before running into Defendants' truck, or to
avoid striking it, by driving his automobile to the rear of said
truck, and if he failed to do ,this, then he was guilty of
negligence.

Refused 3-11-59.
V. L. S., JR., Judge.

page 46 r INSTRUCTION NO. W. '

The Court instructs the jury that, even though you may
believe from the evidence that the driver of the Mundy truck
stopped at the place where he turned across the highway, and
that Honaker, when he first saw it, reasonably thought that
said truck would remain there until the Honaker car passed;
yet this did not relieve Honaker of the duty of exercising
reasonable care to discover that Mundy did not intend to
remain stopped but intended to cross said highway, or h~r
the exercise of reasonable care could have discovered said
purpose, and if Honaker did discover said purpose before
said collision, then it was the duty of Honaker to use reaSOl1-
able care to stop his automobile or to turn aside to the left so
as to ~void .a collision, and if he failed to do this, then he was
guilty 'of !!-egligence. .

Refused 3-11-59.
V. L. S., JR., Judge.
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page 47 r INSTRUCTION NO. Y.

The Court instructs the Jury that unless you believe from
the evidence that Mundy's taking of the truck of McGlothlin
from the place of business of Hayes Richlands Metal Prod-
ucts, IncoTporated, was an act fairly and naturally incident
to the business of said Corporation, or. to the duties of Charles
Mundy, or that he had express or implied authority to so
deliver said truck, then said Mundy was not acting within
the scope of his authority as an employee of said Defendant
Corporation, and you :must find for the said Defendant Cor-
pOTation.

Refused 3-11-59.

V. L. S., JR., Judge.

page 48 r
l

INSTRUCTION NO.3-D.

The Court further instructs the jury that, even though you
believe that Defendant Mundy was guilty of negligence which
was a proximate cause of the collision and consequent in-
jury complained of, yet, if you shall further believe from the
evidence that Honaker was also guilty of negligence which
proximately caused or contributed to the collision and con-
sequent injury resulting therefrom, then you can not find for
the Plaintiff but must find for the Defendant.

Already given.

Refused 3-11-59.

. page 49 r
V. L. S., JR., Judge.

INSTRUCTION NO. A-1.

The Court instructs the jury that he .who undertakes to
hold another liable in damages on the ground of negligence
must himself be free from any negligence contributing proxi-
mately to the cause of the injury of which he complains.
And if the jury believe from the evidence that the plaintiff
wasp,'uilty of any. negligence, however slight, which contri-
buted proximately to the cause of the accident from which
his injuries resulted, they must find for the defendants.

Given 3-11-59.

V. L. S., JR., Judge.
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page 50 r INSTRUCTION NO. B.

The Caurt instructs the jury that it was the dut}T 'Of
Hanaker ta use 'Ordinary care far his awn safety. Ordinary
care is such care as a persan 'Of 'Ordinary prudence similarly
situated and having the same knawledge which yau believe
fram the evidence Honaker had 'Or shauld have had wauld
have been expected ta use under the existing circumstances.
If the jury believe fr'Omthe evidence that Hanaker failed

ta exercise 'Ordinary care, then he was guilty 'Of negligence,
and if such negligence an his part praximately cantributed
ta the accident, they must find far the defendants, even thaugh
they may further believe fram a prepanderance 'Of the evi-
dence that the defendant, Mundy, was alsa guilty 'Of negli-
gence.

Given 3-11-59.

V. L. S., JR., .Judge.

page 51 r INSTRUCTION NO. D.

The Caurt instructs the jury that if yau believe fram the
evidence in this case that the plaintiff, J. E. Hanaker, was
driving his autamabile immediately befare the accident at a
speed in excess 'Of 55 miles an haul', then this was invialatian
'Of the law and was negligence an his (J. E. Hanaker's)
part.

Given 3-11-59.

udge.

INSTRUCTION NO. F'
\

The Caurt instructs the jury that i. . au believe fram the
evidence that the defendant, Charles Mundy, befare turning
left, used reasanable and ardina:ry care under the circum-
stances ta see that such [lliaVementcauld be made in safety,
and gave a signal 'Of his intentian ta make such mavement
by an appraved mechanical 'Orelectrical (levice cantinuausly
far a distance 'Of at least 100 feet befare turning, and that
the plaintiff, Hanaker, abseTved such signal, then it was the
duty 'Of Hanaker ta (1) keep his vehicle under camplete can-
tral and (2) be able ta avaid an accident resulting from. a
misunderstanding 'Of such signal, and failure 'Of Hanaker ta da
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either was in violation of the law and constituted negligence
on his (J. E. Honaker's) part.

Given 3-11-59.

page 53 r
V. L. S., JR., Judge.

INSTRUCTION NO. 1.

The Court instructs the Jury that before turning from a
direct lane of travel, it is incumbent upon the driver to use
reasonable and ordinary care under the circumstances to see
that such movement can be made in safety, and whenever the
operation of any other vehicle may be affected by such
moveI'hent,to give a signal as requi~ed by Statute. In this
connection, if you believe from the evidence that the De-
fendant, Mundy, before turning left from his direct lane of
travel, used reasonable and ordinary care under the circum-
stances to see that such movement could be made in safety,
and gave a signal of his intention to make ,suchmovement by
an approved mechanical, or electrical device continuously for
a distance of at least 100 feet before turning, then the said
Mundy was not guilty of any negligence, and you shall find
for the Defendants.

Given 3-11-59.
V. L. S., JR., Judge.

page 54 r INSTRUCTION NO. J.

The Court instructs the jury that this is an action whereby
the Plaintiff Honaker seeks to recover damages from De-
fendants on account of alleged negligent injun! to Plaintiff
by Defendants. And the Court tells the jury that the charge
of negligence is not any evidence of Defendants' negligence,
nor is proof of the fact that Plaintiff was injured or dam-
aged as the result of a collision with a truck operated by De-
fendants proof of nedigence. But, before you can find a
verdict for the Plaintiff in this case, you must believe from a
pre.ponderal1ce of the evidence that Plaintiff was iniured,
and that said injury was the sole proximate result of De-
fendants' negligence. The graveman of this action is the
alleged negligence of Defendants, and until this is shown bv a
prenonc1erance of the evidence, there can be no recovery
against Defendants.

Given 3-11-59.
V. L. S., JR., Judge.
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INSTRUCTION NO. K.

The Court instructs the jury that, if you believe from the
evidence that Honaker was guilty of negligence which was the
sole proximate cause of the collision here in question, then
the Plaintiff can not recover, and you 'must find for the De-
fendants.

Given 3-11-59.

V. L. S., JR., Judge.

INSTRUCTION NO. L.

The Court instructs the jury that the burden is upon the
Plaintiff to prove negligence and liability by a pTeponder-
ance 'of the evidence. It is not sufficient that the evidence
is consistent equally with the existence or non-e~istence of
negligence on the part of Defendants. Before the Plaintiff
can recover, there must be affirmative and preponderating
proof that Defendants' negligence solely and proximately
cause the alleged injury, otherwise you must find for
Defendants.

Given 3-11-59.

V. L. S., JR., Judge.

page 55 r INSTRUCTION NO. M.

The Court further instructs the jury that, if you believe
from the evidence in this case" that the accident which re-
sulted in the alleged injury of Plaintiff was occasioned by the
concurring negligence of both Plaintiff and Defendants, which
has contributed as a proximate cause of the accident com-
plained of, there can be no recovery by the Plaintiff, as Courts
will not undertake to balance the negligence of the respective
'pa:rties, "wh~reboth have been at fault to determine which
one was most at fault.

Given 3-11-59.

V. L. S., JR., Judge.

INSTRUCTION NO. Q.

The Court instructs the jury that, upon the question of
whether Defendants used reasonable care to see that his
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left turn across the highway could be made in safety is to
be judged and determined by the standard of whether or not
a reasonably prudent person, under the same or similar,
circumstances, would have concluded that such left turn 'Could
be made in safety.

, Given 3-11-59.

V.L. S., JR, Judge.

INSTRUCTION NO. T.

The Court instructs the jury that, irrespective of the
maximum speed limits at a given place, any person who
drives a vehicle upon a highway recklessly or at a speed
or in a manner so as to endanger life, limb or property is
guilty of negligence.

Given 3-11-59.

V. L. S.,JR., Judge.

page 56 ~ INSTRUCTION NO. X.

The Court instructs the jury that, even though you may
believe that Mundy was an employee of the Defendant, Hayes
Richlands Metal Products, Incorporated, in 'the sense that
he had a job with said corporation and 'worked regularly
for it, yet unless you shall further believe from a preponder-
ance of the evidence' that Charles Mundy at the time of the
collision in question was engaged in the work of the Hayes
Richlands Metal Products, Incorporated, and within the
scope of his employment and acting within the scope of his
express or implied authority by it, then said corporation was
not liable for any alleged negligent acts of Charles Mundy,
if any have been shown by the evidence, and you cannot find
against Defendant, Hayes Richlands Metal Products, In-
corporated.

Given 3-11-59.

page 57 r
V. L. S.,JR., Judge.

INSTRUCTION NO. Z.

The Court instructs the Jury that, while it is true that an
act done by one shown to have been. a 'servant at the time is
presumed to have been done in th,e scope of his employment,
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yet this is merely a presumption of fact and exists only in
the absence of evidence showing the actual 'Occurrence; and,
if you believe from the evidence in this case that Charles
Mundy was employed by Hayes Richlands Metal Products,
Incorporated, as a mechanic to repair and condition motor
vehicles at its place of business, and that his employment did
not include nor embrace the delivery of such motor vehicles.
from said Defendant's place 'Ofbusiness to such place as the
owner might direct, and that Mundy did not have express or
implied authority to deliver said truck, but that he 'was, at the
time .of the accident, delivering or undertaking to deliver the
McGlothlin truck to the Texaco Filling Station s'Olelyon ac-
count of the direction and request 'Ofits owner, McGlothlin,
then he was not the servant of said Hayes Richlands 1\fetal
Products, Incorporated, and was not acting iIi the scope of his
employment by it, and it was not liable for any wrongful 'Or
negligent acts of his, if any.

Given 3-11-59.

V. L. S., JR., Judge.

page 58 ( INSTRUCTION NO. '2-1.

The Court instructs the jury that an agent or servant has
express authority when he is expressly told to do the tbing
which he was doing at the time in question.

Given 3-11-59.

V. L. S., JR., Judge.

INSTRUCTION NO. Z-2.

The Gourt instructs the jury that implied authority in-
valves an inference arising from a course 'Of conduct or re-
lationship between the parties in which there is mutual ac-
quiescence or lack of objection in the conduct or transaction
of the alleged agent or servant, which under the circum-
stances implies consent 'Of the employer to the doing 'Of the
act in which the alleged agent or servant was engaged at the
time.

Given 3-11-59.

V. L. S., JR., .Judge~..
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page 59 f INSTRUCTION NO. Z-3.

The Court instructs the jury that even though you may be-
lieve from a preponderance of the evidence that the facts
detailed in INSTRUCTION NO.4 existed, and that by reason
there'OfHonaker had the right to assume that Mundy stopped
with the intention 'Of waiting until he (H'Onal\:er)had' passed
the drive way entrance and that 1![undy ~wouldnot turn left
and drive said truck across the west traffic lane in face of the
oncoming traffic, ~TOU cannot :find for the plaintiff if he
(Honaker) was guilty of negligence or unlavvfuloperation
of his automobile which proximately contributed to the cause
of the accident in question.

Given 3-11-59.

V. L. S., JR., Judge.

page 60 f
• • • •

Filed in the Clel'k's OfficeCircuit Court of Tazewell Oounty,
Virginia, April 2, 1959.

Teste:

ELIZABETH BELE\iV, Deputy Clerk.

MOTION TO SET ASIDE VE.RDICT.

The defendant, Hayes Richlands Metal Pr'Oducts, Inc.,
moves the Court to set aside the verdict of the jury for the
plaintiff rendered in this case on the 12th day of March, 1959,
at which time the jury returned a verdict in favor of the
plaintiff for $6,000.00, and to enter judgment for the said
defendant, notwithstanding the verdict, upon the ground
that the verdict is contrary to the evidence and is without
evidence to supp'Ort it, and is contrary to the law as applicable
to the undisputed and uncontradicted facts in the case.
In the event the Court should overrule the motion to enter

judgment f'Or the defendant, notwithstanding the verdict,
the said defendant moves the Court to grant it a new trial
because the verdict is contrary to the law and the evidence
and for the following additional reasons and upon the follow-
ing additional grounds:
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(1) Because, even if it should be admitted, which is denied,
that the defendant vvas guilty of negligence which was a
proximate cause of the alleged injury to plaintiff, yet the un-
contradicted evidence shows that the plaintiff himself was
guilty of negligence which was a proximate cause of and
which proximately contributed to plaintiff's alleged injury.
(2) .'While the evidence in the case fails to show that the

defendant, Charles Mundy, was guilty of any negli-
page 61 r gence, which proximately caused or contributed to

plaintiff's alleged injury, yet even if it had so
shown, this defendant, I-Iayes Richlands Metal Products, Inc.,
is not liable in damages for the further reason that said
Charles Mundy was not the agent, servant or employee of
said corporate defendant, acting in the course of his em-
ployment at the time of said alleged injury.
(3) Since there was no liability on the part of defendant,

Hayes Richlands Metal Products, Inc., under the law and the
evidence, plaintiff was not entitled to any instructions in the
case predicated upon such alleged liability, and the giving
of any instruet:ions for plaintiff in this case was error, and it
was, therefore, prejudicial error to give instructions for the
plaintiff, Instructions Nos. 1 to 8, inclusive, and it was errol'
to give each and all of said instructions.
(4) The Court err-ed in refusing to give certain instru('-

tions offered by the defendants upon objection by plaintiff,
and particularly erred in failing and refusing to give In-
structions C, E, G, H, N, 0, P, R, S, U, V, ",V and Y offered
by the defendants.

(5) rrhp ('(mr1 1'1'1'pdill v'iving any il1structions for plnintiff,
as aforesaid, and particularly erred in giving Instructions
No.1, 2 and 3 to the effef't that, if Mundy's conduct was the
sole proximate cause of the collision and accident, then they
should find for the plaintiff, because, as a matter of law,
Mundy's conduct was not the sole proximate cause of th('
nccident.
(6) The Court erred in giving plaintiff's Instruction No.

3, for the reason that it invited and permitted the jnr~T to
find that Charles Mundy, at the time of the accident, was
the a!!ent, servant and employee of defendant, Haves Hirh-
lands Metal Products, Inr .., and, in the course of his employ-
ment when, under the evidence and all of the evidence, he Wll"
not at said time such agent, servant and employee of said

corporation.
page 62 ~ (7) The Court particnlarly erred in giving nlnin-

tiff's Instruction NO.4 because it is not a ('orrect
statement of law, it is contrary to the express mandate of t11e
statute, and is an inapt, inappropriate and misleading state-
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mentwhich was highly prejudicial to defendant, and com-
pletely nullified the defense of contributory negligence.
(8) The Court also particularly' erred in giving plaintiff's

Instruction No.5, because, as a matter of law, any emergency
with which the plaintiff was co:nfronted was a result of his
own wro.ngful acts and misconduct.
(9) The Court erred in refusing to strike the plaintiff's

evideNce.

Respectfully submitted ..

HAYES RICHLANDS M:ETAL,
PRODUCTS, INC.,

By T. G. SHUFFLEBARGER
Of Counsel.

T.G.SHUFFLEBARGER
Richlands, Virginia.

A. G.LIVELY
Lebanon, ViTginia.

Co.unsel fOTdefendant,
Hayes Richlands Metal Products, Inc.,

I hereby certify that I have this day mailed a copy of the
forego.ing Motion to. set aside Verdict to J. P. Proffitt, Jr.,
Esquire, Tazewell, Virginia, and Carl C. Gillespie, Esquire,
Tazewell, Virginia, counsel 'Of record for the plaintiff, and to
Charles Mundy, the other defendant, this 2nd day of APTiI,
1959.

T.G.SHUFFLEBARGER
Of Counsel far defendant Haye~
Richlands Metal Products, Inc.

page 63 ~

• • • •

Filed in the Clerk's OfficeCircuit Court of Tazewell County,
Virginia, April 2, 1959.

Teste:

ELIZABETH BELEW, Deputy Clerk.
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MOTION OF CHARLES MUNDY TO SET ASIDE THE
VERDICT.

The Defendant, Charles Mundy, moves the Court to set
aside the verdict of the jury for, the Plaintiff rendered in
this case on the 12th day 'OfMarch, 1959, at 'which time the
jury returned a verdict in favor of the Plaintiff for $6,000.00,
and to enter judgment for this Defendant, notwithstanding
the verdict, upon the grounds that the verdict is contrary
to the evidence and is without evidence to support. it and is
contrary to the law as applicable ta the undisputed and un-
contradicted facts in the case.
In the event the court should overrule the motion to enter

judgment for the Defendant, notwithstanding the verdict, this
'Defendant moves the Court to grant him a new trial be-
cause the verdict is contrary to the law and the evidence and
for the following additional reasons and upon the following
additional grounds:

This Defendant, in his o,,,n right, here adopts Paragraphs
numbered 1, 4 (except as to Instruction No. Y), 5, 7, 8 and 9,
as set forth in the motion of Hayes Richlands ,Metal Products,
Inc., to set aside the verdict, this day filed as fully as if
said grounds and said paragraphs were copied into this
motion verbatim.

CHARLES ,MUNDY.

page 6~ ~ I hereby certify that I have this day mailed a
copy of the foregoing Motion ta Mr. .J. P" Prof-fit

and Mr. Carl C. Gillespie, both of Tazewell, Virginia, and to
.Judge A: G. Lively and Mr. T. G. Shufflebarger, of Lebanon,
Virginia, and Richlands, Virginia, respectively.

Dated this the 2nd day of April, 1959. .

CHARLES MUNDY.

page 65 ~

•

ORDER.

• •

On the lOth dav of March. 1959, came the plaintiff, in per-
son and by his attorneys, and came also the defendant, Hayes
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Richlands Metal Products, Incorporated, by its attorneys,
and the defendant, Charles Mundy, in person, and thereupon,
came a jury of seven persons, who were s""orn to ,veIl and
truly try and a true verdict render between the plaintiff
and the defendants upon the issues joined by them in this
action, to-wit: V. P. Thomas, Carl E. Creasy, .J. ,7I,T. Perkins,
.James E. Hughes, Herbert ,7I,Tard, G. G. Roach, and ,Y. J.
Hankins.
The hour of five 0 'clock p .. m. having arrived and the

parties having failed to complete the trial of said case on said
10th day of March, 1959, the court recessed the trial 'Of said
case until the following morning, March 11, 1959, at nine
o'clock a. m. when said trial was again resumed. The plain-
tiff having rested his case on said 11th day of March, 1959,
the defendants thereupon moved the court to strike out the
evidence of the plaintiff on the follOl'vinggrounds:
(a) Evidence of the plaintiff fails to show tha t the defend-

ant was guilty of any negligence which was the proximate
cause of the accident complained of.
(b) The evidence showed that the plaintiff was guilty of

contributory negligence as a matter 'Oflaw which barred his
recovery.

Thereupon, the defend"lllt, Hayes Richlands Metal Products,
Incorporated, further nwved the court to strike out the evi-
dence of the plaintiff as to it for the reason that the evidence
was insufficient to establish that the defendant, Charles
Mundy, was its agent or servant at the time of the accident.

Upon consideration whereof, the court overruled
page 66 ~ said motions of the defendants, to which rulings of

the court the defendants, by counsel, exceuted.
Thereupon, the trial of the case proceeded until the hour

of five 0 'clock p. m., and the same not being comuleted the
court recessed until the following day, March 12, 1959, at nine
o'clock a. m., at which time said trial resumed. At the con-
clusion of the introduction 'Ofall of the evidence the defend-
ants, by counsel, rene"wed their motion to strike out thp evi-
dence of the plaintiff upon the same grounds as those offered
at the con('lusion of the. introdllction of the ulaintiff's evi-
dence, which motio'n the court again overruled, to which action
of the caurt the defendants, by counsel, excepted.
Thereupan, the jury having; heard all of the evidence intro-

duced in behalf of the respective parties, the instructions 'Of
the court, and the arguments 'Of counsel, retired ta their
room to consider 'Of their verdict. and after a time returned
to court and rendered the following verdict, t'O-wit:
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"We the jury find for the plaintiff J. E. Honaker in the
amount of $6,000.00damages. J. ,iV. Perkins, Foreman."

Thereupon, the jury ""vasdischarged from further consider-
ation of the case.
The defendants thereupon moved the court to set aside the

verdict of the jury and requested the court to allow them a
reasonable time within which to prepare and file 'written
grounds for said motion, and the court, thereupon, granted
unto the defendants 21 days fron1. said 12th day of March,
1959, in which to file their grounds in writing in support of
their motion to set aside the verdict of the jury in this case,
and said motion to set aside the verdict and the g-rounds in
support thereof were duly filed in the Clerk's Office of this
comt on April 2, 1959.
'On the 10th day of April, 1959, came again the parties, by

counsel, and the court proceded to hear the arguments of
counsel upon the motion of the defendants to set aside the
verdict in this cause, and upon consideration whereof, and. the
court being- of opinion that said motion should be overruled,

"it is adjudged and ordered that the motion of the
page 67 ~ defendants to set aside the verdict in this case

be, and the same is hereby overruled, to which
adion of the court the defendants, by counsel, excepted.
It is, therefore, considered, adjudged and ordered that the
plaintiff, J. E. Honaker, recover of and from the defendants,
Hayes Richlands Metal Products, Incorporated, and Charles
l\fundy, the sum of Six Thousand Dollars ($6,000.00), in ac-
cordance with the verdict of the jury, together with interest
thereon from the 12th day ,of March, 1959, until paid, and the
costs of this action.
The defendants, by counsel, having- announced to the court

their intention of applyin~ to the Supreme Court of Apnepls
of Virginia for a writ of error to said judg'ment. moved tJle
court to suspend execution of sRid judgment, which motion
was granted by the court, and it is further adjudged and
ordered that execution on' said judgment be suspended for a
period of ninety (90) days from this the 10th day of April,
1959, and thereafter until the defendants' petition for a writ
of error is acted upon by the Supreme Court of Appeals, if
SUl:hpetition is actually filed within said time, provided said
nefe1'dants, or someone for thpm, shall execute bond in the
Clerk's Office of this court, with surety to be approved by
said Clerk in the penalty of $500.00,within fifteen (15) davs
from this 10th day of April, ] 959, conditioned upon the
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payment of all damages as may accrue to any person by
reason of such suspension.

Requested:
J. P. PROFF'ITT, JR.
Of Counsel for the Plaintiff.

Examined:
T. G. SHUFF'LEBARGER
Of Counsel for Defendants.

Enter 13th day of April, 1959.

V. L. S., JR., Judge .

,page 69 r
•

•

•

•

•

•

•

•

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To H. Elmer Kiser, Clerk of said Court:

Pursuant to Rule 5 :1, ~4 of the Rules of Supreme Court
of Appeals of Virginia, counsel for HAYES RICHLANDS
METAL PRODUCTS, INCORPORATED, and CHARLES
MUNDY, the defendants in the above styled case, in said
Court, hereby give notice of appeal from the final judgment
in said case, entered on the 13th day of April, 1959, and that
the said defendants will apply to the Supreme Court of Ap-
peals of Virginia for a Writ of Error and S1,(,persecleas from
said judgment; and set forth the following assignments of
error that will be relied on:

(1) The Court erred in overruling the corporate defend-
ant's motion to strike the evidence, in granting any instruc-
tions for plaintiff against the corporate defendant, and in
. overruling its motion to set aside the verdict, thereby holding
. that the evidence was sufficient for the jury to find tha.t
Charles Mundy was the agent of the corporate defendant and
acting within the scope of his employment at the time of the
accident in question, when, in fact, as revealed by the record,
there ,vas no such evidence upon which such a finding could
he made, hut, on the contraTS, all the evidence affiTmatively
showed that he was not its agent and was not acting within
the scope of his employment.
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(2) The Court erred in overruling defendants' motion to
strike the evidence, in granting any instructioOns for plaintiff,
, and in overruling defendants' motion to set aside the verdict,

and thereby holding that the evidence was sufficient
page 70 ( far the JUTYto find that the defendant, Charles

Mundy, was guilty of negligence which was the sole
proximate ca.use of the accident in question, when, in fact, as
revealed by the record, there ,~vasno such evidence upon which
such a finding coOuldbe made, but, on the contrary, all the
evidence affirmatively showed that he was complyiIlg' with the
law and was guilty of ;na negligmice, at the time af the acci-
dent. in question. ,

(3) The Caurt erred in averruling defendants' motion toO
, strike the evidence, in granting any instructians far plaintiff.
and in averruling defendants' motioOnto set aside the verdict,
and thereby, in effect, holding tIJat, under the evidence, the
plaintiff, .J. E. Honaker, was nat guilty af any negligence
which caused, or which contributed proximately to the cause
of, the accident in question, when, in fact, as revealed by the
record, all the evidence affirmatively showed that J. E.
Honaker, and he alone, was guilty of negligence which was
tIle sole proximate cause 'Of the accident in question.

(4) The Court erred in 'Overruling defendants' motion to
strike the evidence, in granting any instructians for 'Plain-
tiff, and in overruling defendants' mation to set aside the
verdict, because, under the evidence, the plai11tiff was g'uilty
of contributory negligence, as a matter of law, and was, there-
fore. nat entitled to recover anything.

(5) The Caurt erred in giving any instructions for tht'
plaintiff because, under the evidence. tIle plaintiff had na
right 'Of recovery, and because allV and all instructions g-iven
for the plaintiff were withaut evidence to support them.

(6) The Court erred in giving plaintiff's Instructions Nos.
l-A, 2, 3-A. 6-A, 7 and 8-A over defendaJlts' objections, par-

ticularly for reasons stated in the record.
page 71 ( (7) The COUTt erred in gi\7in~ plaintiff's In-

struction N,o.4 over defendants' abjections because
said instruction is not a correct statement of the law, is not
applica111e to the facts of the case, and is misleading, and for
all the other reasons stated in the record.

(8) The Court erred in ,giving- lllaintiff's Instructian Na.
5 ,over oefendants' objectian because said instrnetion is not
applicable to the facts of the case, in that plaintiff was. as R
matter af law, 110twithout fault in bringing' ahaut tIle alleO'ed
emergenC)T, and for the other reasons stated in the recarcL
(9) The Court erred in refusing toO ,give 1JJstruetions Nos.

C. E, G, H, N, 0, P. R, S. U, V. 'W. Y and 3-D, offered bv the
defenda.nts, foOl'rea.sons stated in the record.
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(10) The Court erred in overruling defendants' motion to
set aside the verdict because the verdict was contraTY to
law and without evidence to support it.
(11) The Court erred in entering judgment for the plain-

tiff on the verdict because it was contrary to the evidence and
without authority in law.

THOMAS G. SHUFFLEBARGER
A. G. LIVELY
Counsel for defendants.

THOMAS G. SHUFFLEBARGER,
Richlands, Virginia.

A. G. Lively,
Lebanon, Virginia.

Counsel for defendants.

page 72 r I hereby certify that I have this day filed the
original of this Natice of Appeal and Assignments
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page 4 ~ CARLYLE MAHAF'FEY,
a witness introduced on behalf of the plaintiff, being

first duly sworn, testified as follows:

DIRECT EXA.MINATION.

By Mr. Gillespie:
Q. 1. ,Vould you please state your name ~
A. Carlyle Mahaffey.
Q. 2. ,iVhere do you live~ .
A. Cedar Bluff, Virginia.
Q. 3. What is your occupation or profession ~
A. 1am an engineer for the Norman Mining Company at

Richlands.
Q. 4. How long have you engaged in the practice of your

profession ~
A. F'ourteen years.
Q. 5, During that time for whom have you worked ~
A. I worked for the American Coal Company in .,Vest

Virginia for about, I say, ten or eleven years, and I was
with Pocahontas Fuel Company at Pocahontas, Virginia a
little over a year and I been in my present position a little
over two years now.
Q. ,6. Does mining engineering require any knowledge of

land surveying ~
A. Yes. You do the same thing on the ground that you'

do under the surface. It is done a little differently is the
only difference. .
Q. 7. ,iVhat preparation have you had, if any, to prepare

yourself as a civil engineer and land surveyor~
A. I had a high school education and two years at college,

and I been employed as a surveyor and engineer for
page 5 ~ for fourteen years.

Q. 8. And during that time have you worked
under a graduate civil engineer~
A. Yes, sir, I have.
Q. 9. Mr. Mahaffey, some time subsequent to September

2nd of 1956did you make a survey of U. S. Highway No. 460
in the vicinity of tIle new Richlands High School~
A. Yes, sir.
Q. 10. ,iVhat portion of that highway did you survey on

that occasion~ "
A. I surveyed from right near the crest of the mountain to '

the school house at a sign post in the direction toward Rich-
lands, locating all the turn-outs on the right side of the road
for approximately sixteen hundred feet.
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Q. 11. Is that the right side of the road as you go toward
Richlands 1 '
A. Yes, sir.
Q. 12. ,iVould that be the North or South side of the

highway 1
A. That would be the North side of the highway. /
Q. 13. After making your survey did you make a map of

the highway, showing those driveways, entrances or turn-
outs as described theTe1
A. Yes, sir, I did.
Q. 14. I hand you what purports to be a print 'Ormap of

U. S. Raute No. 460, and will ask you if that is the map you
m.ade of the highway between the points which yau have
stated you surveyed as a result of that survey1

A.Yes, sir, it is.
page 6 r Q. 15. ,iVould you state to the jury just what

scale that map has been drawn to 1
A. I made the map to two scales.' I made the length of

the highway scale of one inch indicates fifty feet. I made
the width the scale 'Oneinch equals ten feet, which gives a
better picture 'Of the highway than if it was made on one
scale.
Q. 16. ,,\Tillyou point out to the jury, on the map, which

direction is East 1

Bv the COUl't: Are you going to introduce that as an
exhibit 1
By Mr. Gillespie: Yes, sir. We would like to 'Offer this

map in evidence;
By the Caurt: Give Ciounsela copy of it.
By Mr. Gillespie: We would like to offer this map as

Plaintiff's Exhibit No. 1.

Thereupon the map so offered in evidence was' filed, marked
for identification as "Plaintiff's Exhibit N'O. 1" and the
same was placed in the Caurt File.

Q. 17. Now, Mr. Mahaffey, would you point 'Outto the jury,
on this map, the four directions 1 That is, East, West, North
and South.
A. I have them marked-West to Richlands, 'Onthe 'Other

end.
Q. 18. If you don't mind, paint it 'Out to the jury'
A. This is East and that West; this is North and South.

This is the North side that has all the turn-ou~s there entering
into Route No. 460.
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Q. 19. 'Yould you point out on Plaintiff's Exhibit
page 7 r NO.1 the turn-out, as you refer to it, which leads to

the C & S Texaco Service Station ~
A. This is the East entrance and this the West. This is the

Texaco Service Station sitting right there, as marked.
Q. 20. And there are two turn-outs leading to that SeJ:vice

Station ~
A. Yes, sir.
Q. 21. Can you tell the jury the distance from the 'West

entrance to the Texico Service Station that there is visibilitv
to the East in feet or yards ~ .
A. From the East entrance to the '7i1est ~
Q. 22. From the East entrance to the vVest, vvhat is the

distance of visibility ~
A. I 'would say it is approximately one hundred fifty feet.

You are speaking of tbis entrance to this one over here?
Q. 23. How far frOIil the ,7i[est entrance-how far can one

see to the EasH How far can a peTSonhave an unobstructed
view at the '7i[est entrance ~
A. That is approximately five hundred fifty feet. You

are able to see from here to the end of the map, or tIle
beginning of where I started, which is a distance of approxi-
mately five hundred fifty feet.

Q. 24. And what is the distance of visibility from, say tIle.
top of the hill where you started surveying East, back ,lo,T est ~
A. I would say the visibility is the length of this map,

sixteen hundred feet.
Q. 25. This is comparatively a straight stretch of road ~

A. Yes, except for the gradual turn you have
page 8 r here, and this @oesout of sight. .

Q. 26. vYhat is the width of the highway there at
that point~
A. Thirt}T feet.

By Judge Lively: That is the actual hard-top. The width
of that is thirty feet.

Q. 27. vYhat, if anything, is on the South side,-any side-
walk or shoulder or anything of that natvre ~
A. There is no sidewalks. There is three or four establish-

.mentson that side. I don't have them located.
Q. 28. What about the North ~ide~
A. Qn the North side you have the sidewalk, and. the turn-

.•out. as. indicate.el, and the entrances to the different pl3:ces
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are marked. The Piggly-vViggly Store, parking area for the
Piggly-,iViggly store.
Q. 29. vYhat is the width of the side"valk on the. North

side ~
A. Five feet.
Q. 30. -What is between the sidewalk and the paved por-

tion of the highway, if anything ~
A. The paved highway comes right to the edge of the side-

walk. The outer edge on the South side to the side,valk, the
distance I have there is thirty feet.
Q. 31. Is the sidewalk on the same' or a different level from

the highway~
A. It is ab.ove the highway approximately four or five

inches, maybe six.
Q. 32. That would be similar to a curb and gutter there~
A. Yes, sir.

Q. 33. Now, in the area to the North of the sic1e-
page 9 ~ walk there just west of the C & S Texaco .Service

Station, would you describe the surface of the
ground there ~
A. Just ,IVest of the Texaco Service Station you have a

parking area for the Piggly-Wiggly Store, which now is quite
an area covered by black asphalt.
Q. 34. At the time you made the survey was it paved, at

that time, 01' did it just have gravel on it ~
A. I believe it was graveled at that time, I don't recall

exactly. I know it is paved now. There was a parking area
there when I did make the survey.
Q. 35. Could you tell the jury what those figures which you

have on the bottom of your map are, to the South of the
highway-what they repTesent~
A. That is the lenp;th of the hig-hway. It is marked off.

at one hundred foot intervals, which gives you a map easier
to read, and judg;e the distance between those, and it will be
fairly accurate to judge two hundred fifty or three hundred
feet.
Q. 36. ,Vhere did you start measuring from ~
A. On the top of the hill where we have a no parking

sign. That si.Q:nis three -hundred feet East of the ,i\T est
entrance to the Richlal'lds hig-h school.
Q. 37. Did you have a. transit up at that point, and could

vou see to the ,IVest down to these cut-offs 'or drivewavs ~
. A. Y(js, sir .. This is not surveyed with an instn;ment.
This is just a. sketch of the road as it is. .
Q.38. Did yo~ actually measure the distance~
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A. The distance is measured with a chain right down
through the highway.

page 10 ~Q. 39. Then, those measurements are accurate~
A. Yes, sir, they are measured just the way the

highway leads.
Q. 40. You started measuring from this point which Y'OU

have marked" OxOO"~
A. Yes, sir.
Q. 41. And the ne:xt point which you have would be one

hundred feet and the next two hundred, and on down the
highway~
A. That is the highway for sixteen hundred feet beginning

at this sign near the Richlands high school.

CROSS EXAMINATION.

By Ur. Shufflebarger:
Q. 1. Mr. Mahaffey, referring to the map which you have

introduced as Plaintiff's Exhibit NO.1 you have testified that
the East end of the map, where you commencedyour measure-
ment at a no parking sign was at or near the top of t.he hill,
is that correct ~
A. Yes, sir.
Q. 2. What is the condition of the road as to slope 'Or

curvature beyond that point Eastwardly, Mr. Maha:ffey~
A. I would say that that, as well as I remember, is about

where this begins to drop down-break down. I would say
that is ab'Outthe crest, it may not be, as well as I remember.

Q. 3. Is it a gradual drap ~
A. It is a gradual drop at that point.
Q. 4. It is a gradual drop at that point~
A. Yes, sir. .

Q. 5. As the road continues on beyond that
page 11 ~ point, does it continue down grade for a consider-

able distance ~
A. Yes, it cantinues dropping from there until you get

ta Ceda:r Bluff.
Q. 6. And that is approximately how far away~
A. I would say that is a half mile, I guess.
Q. 7. Now, does this curve, which would appear to be a

very gradual eurve to the right, going East, continue in that
general type 'Ofcurve ~
A. Yes, sir, it does, for at least three 'Orrour hundred more

feet, maybe further.
Q~ 8. You spoke of the pavement being thirty feet wide.
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A. Yes, sir.
Q. 9. And the sidewalk being five feet wide. I believe there

is a concrete gutter between the pavement and the sidwalk, is
there not7
A. Yes, sir. I 'would say the asphalt does not run right up'

against it. It joins and makes a smooth surface. I consider
it a part of the road.
Q. 10. The concTete gutter between the edge of the side-

walk and the hard surface is about how wide7
A. I would not know. Four or :five inches in spots and

maybe further in other spots.
Q. 11. It is not unifoTm7 It is built of concrete 7
A. Yes, sir.
Q. 12. Is it not approximately twelve inches wide7
A. I could not tell you for sure, I don't know. I never

paid that much attention to it,-considering from the side-
walk .over to the other end of the asphalt of the

page 12 ~ road.
Q. 13. N0"\7, proceeding Westwardly from the

East end of the map, the first entrance is marked ",'Vest
Entrance RES."
A. Richlands High School.
O. J4. Is that where the school known as the Richlands

High School is located 7
A. Yes, sir. The school is located back in this area. This

is the entrance to it.
Q. 15.. Then, pToceeding'Vestwardly is the Texaco Service

Station 7' '
A. Yes, sir.
Q. 16. The parking area. Piggly-'Viggly Store. That means

the parking a:rea for the Piggly-Wiggly store. That is now
the shopping center 7
A. Yes, sir.
Q. 18. Then next is the Piggly-Wiggly Store 7
A. Yes, sir.
Q. 18. The next is ,V. E. Raines Supply Company7
A. Yes, sir. '
Q. 19. Could you tell the jury what is 'on the' South side

of the highway beg'inning down here opposite 'V. E. Raines
Store and proceeding Eastwardly. Is there a restaurant in
that vicinity on the South side of the highway7
A. Yes. tllere is a Testaurant there. I would say it is more

opposite .the Pig;gly-'Viggly than Raines. .
Q. 20. There is a restaurant there 7
A. Yes, sir.
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'Q. 21. ,Vhat is next to the restaurant7
A. A service station.

page 13 r Q. 22. That is an Esso Service Station 7
A. Yes, sir.

Q. 23. Are there some other small buildings just East of
the Joe Lowe Service Station 7
A. There may be. The next thing that comes to my mind

is Wimply Jones' restaurant. There is a little parking area
that has been put in recently between the Wimpy Jones'
restaurant and the Esso Station-that is just recently.

Q. 24. There is a large parking area in front of the V,Timpy
Jones' restaurant 7
A. Yes, sir.
Q. 25. And immediately East of ,Vimpy Jones' restaurant

what is there 7
A. I believe there is an old service station or garage or

something there. I don't know 'what name. There is a build-
ing there.

Q. 26. ,Vhat was known as the Highway Motor Company 7
A. May have been.
Q. 27. Is there not a dwelling house between that garage

building rand Wimpy Jones 7
A. I don't know whether it is between; there is a dwelling

between it or just before it.
Q. 28. There is a brick dwelling East of the garage build-

ing7
A. Yes, sir.
Q. 29. Between Joe Lowe's Service Station and Wimpy

Jones' restaurant. State whether or not there in a street
. turning off the highway Southwardly down the hill?

A. I didn't notice it. ,iVhen I was making the
page 14 ~map I was not concerned with that side of the

road.
Q. 30. Don't you know, as a matter of fact, there is a street

with eight or ten houses on it between ,iVimpy Jones and Joe
Lowe's Service Station?
A. No, I don't. If there is I was not aware of it.
Q. 31. When did you make this map?
A. September, 1957. .
Q. 32. How long have you lived in Richlands?
.A. I lived in Richlands about a year and I been in Cedar
Bluff about a year. .

Q'. 33. For what purpose did you make this map, Mr.
Mahaffey 7
A. I was contacted by John Gillespie and Carl Gillespie
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to make a survey of the road from the points indicated on the
map, and showing the out-lets on the right of the road. The-
instructions I had fr01)]'them they "vas not concerned about
the South side of the highway. That is the reason there is no
property shown on the' South side.

The witness stands aside.

'WILLARD NICHOLSON,
another witness introduced on behalf of the plaintiff, being
first duly s-worn, testified as follows:

DIRE,CT EXAMINATION.

By Mr. Gillespie:
Q. 1. Your name IS ,Villard Nicholson 1
A. Yes, sir.
Q. 2. How old are you, ,iVillard1

A. Twenty-eight.
page 15 t Q. 3. Where do you live 1

A. Amonate.
Q. 4. What is your employment1 ,Vho do you work fod
A. Pocahontas Fuel Company.
Q. 5. How long have you worked for that company1
A. Since 1950 this last time.
Q. 6. V\Thatis your father's name 1
A. Robert A. Nicholson.
Q. 7. ,~That is or has been his occupation 1

By Judge Lively: - Objection. If the Court please, it IS
immaterial. .
By the COlirt: I don't see the materiality of it.

Q. 8. Give a little back ground. Mr. Nicholson, were you
in an automobile on September 2, 1956, on the occasion when
vour father had a seizure of thrombosis or heart attack1
" A. Yes, sir.
Q. 9. What was suspected of being a heart attack 1
A. Yes, sir.
Q. 10. ,Vhere were you at that time 1
A. In tIle -restaurant there at Amonate.
Q. 11. ,iVhat was the first that you knew about YOUI'

father's illness 1
A. ,VeIl, 1.was standing in the restaurant there, and Mr.

Honaker, MI'. McNash and one other gentleman standing in
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the restaurant there talking and my father came in tIle hack
dOOl'.

By Judge Lively: If the Court please, I don't see the
materiality of that at all. His father became ill.

page 16 r By tbe Court: I expect this witness is going
to state wbat he did. The objection is overruled.

To which ruling of the Court tIle defendants, by counsel,
at the time excepted.
By Judge Lively: That is at Amonate he is talking ,about.
By the Court: Yes, sir.

A. My father came in the restaurant there, came in the
back way and walked out toward wheTe 'we ,I'ere, and he
looked ratlle1' pale; 11elooked sick, find he walked up to us.

Q. 12. Don't tell what he said. Could you tell he was
sick~
A. Yes, sir.
Q. 13. Did you get. the Doctor for him ~
A. ,Ve took him to the Doctor.
Q. 14. Who was the Doctod
A. Doctor Flenor.
Q. 15. Did the Doctor do anything- for your father or

make any recommendation what should be dOlle, if any'?
A. Yes, sir. He gave him a. shot, I don't 101O"wwllat it was,

and told us to get him to the hospital as quickl~' as. we could.
Q. 16. Was any effort made to get your father to the

hospital ~
A. Yes, sir.
Q. 17. What was thaU
A. "Ve had him in Mr. Honaker's car and we laid him in

the back seat as soon as the Doctor told us and
page 17 r gave him that sllOt we started to t.he hospital~

Q. 18. ,~7ho was in the HOJlaker car with your
father? .
A. Myself, Mr: Honaker and my fathel'.
Q. 19. You say your father was in t.he back seaU
A. Yes, sir.
Q. 20. Where were you riding?
A. In the front seat.
Q. 21. Who was driving- Mr. Honaker's car~
A. Mr. Honaker. .
Q. 22. How did you proceed from Amonate to t11ehospitnl?

What hospital were you headed for? .
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A. We were he.aded for the Clinch Valley Clinic in Rich.
lands.
Q. 23'. ""\l\Thatroute did -you take?
A. I don't know-I don't know the number of the route-

we go through Bandy., I don't know the name off hand.
Q. 24. You came through Band~T?
A. Yes, sir.
Q. 25. ""\Vheredid you go from Bandy?
A. To Cedar Bluff and from there toward Richlands.
Q. 26. Do you know about what time it 'was, approximately,

that you all left Amonate to take your father to the hospital?
A. It must have been some,,,here around noon-twelve

o'clock. •
Q. 27. And what day of the week was it on '?
A. Sunday.
Q. 28. What kind of a day was it?

A. Seems like, so far as I can remember, a pret~y
page 18 r day,-a clear day.

Q. 29. Now, did your father remain conscious
all the time or not?
A. No, sir. Must have been the shot that the Doctor gave

him-he finally, between Cedar Bluff and Richlands, he finally
passed out from the shot I guess it was.
Q. 30. ""\\That'were you doing as you rode along there 'with

Mr, Honaker, taking' your father to the hospital?
A. I was looking after mvfather all the time, because

he cOlnplained of achint"f in his arms a'nd nching all over,
and he wanted me to rub his arms. They ,,,ere hurting he
said.
Q. 31. Were you still in' the front seat of the car 'when you

got to Cedar Bluff?
A. Yes, sir. ""\Vehad him lyinQ,'in the back seat and I was

turned around, leaning- over the back of the front seat,
rubbing b.is arms a.nd looking after him.
Q. 32. Do you recall a.nything about the lights on the car

that you were taking your father to the hospital in? ""\V8're
the lights on or off?
A. He had the lights <;)11, yes, sir.'
Q. 33. ""\l\Thatkind of a car was it?
A. Pontiac. .
Q. 34. ""\Vasthis the car that Mr. Honaker used in his

official duties as a. deputy sheriff and a consen~ator of the
peace?
A. Yes, sir.
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By Judge Lively: That questian is abjected to. because it
is immaterial.

Which 'objection the Court oveTruled, to. which
page 19 r ruling af the Caurt the defendants, by caunsel,

at the time excepted.

Q. 35. Do. yau knaw whether 0.1' not this car Ivas equipped
with a siren?
A. Yes, sir.
Q. 36. How do. you knaw that?
A. He was using it.
Q. 37. Using it when? • 0

A. He was using it every time he came upan a scene that
he should have, tha.t necessita.ted it. i

Q. 38. On the occasion he was taking yaur father to. the
hospital?
A. Yes, sir.
Q. 39. N0.\", do yau recall whether 0.1' nat the siren was

saunding as he approached the carpaTate limits of Richlands?
A. Yes, sir.
Q. 40. Near the high school?
A. Yes, sir, it was.
Q. 41. Tell the jury yaur best estimate 'OfMr. Hanaker's

speed as he approached the crest af the hill there as he en-
tered Richlands as he left Cedar Bluff?

By .Judge lively: .You mean as you came up the hill?
By Mr. Gillespie: That is right. As he approached the

crest of tIle hill is tIJe question.

A. He was picking up speed. He just had passed several

lTS and he was picking up a little speed as we went along.
wauld have to estimate, roughly, what it wauld be. I don't

have any idea. I didn't look. It was between
page 20 r fifty-five and sixty I would say, roughly.

Q. 42. Was tha.t as he a.pproached the top of the
hill?
A. Maybe not that much as we approached the top,-as

woekind 'Of leveled off.
Q. 43. As yau started down the other way?
A. Yes, sir.
Q. 44. NOI",what ab'Out the siren? Was it still soundillg?
A. Yes, 'sir, it was. 0

Q. 45. Vilere you looking to the ,~Vest 'Or ahead af you as
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you approached the top of the hill and started to,vard Rich-
lands, or were you still looking back toward your father 1
A. I would look ahead and I would look back after him off

and on,-not too long either way. I would sit there and look
ahead and back at him.
Q. 46. Did you see this truck at any time before the colli-

sion oecurred 1 "
A. Yes, sir, I did.
Q. 47. ,iVherewas the truck when you first saw it and what

was it daing1
A. The first time I saw it, I looked ahead, it was on its side

of the road, and I remember a signal light blinking. He was
on his side of the highway, and I just-after I saw tbat-I
l'ooked back at my father, and the next time I looked around
he was coming across the highway in front 'Of us.
Q. 48. How dose were you to him when the truck was

coming across the higln,ray in front of you 1
A. Practically on him, practi0ally. I say seventy-five

feet 'Or say something like that.
page" 21 t Q. 49. V\7hatdid Mr. Honaker do when this truck

pulled acrass the highway in front of him 1
A. About the time-

By Judge Lively: ,iVe abject to that. That is a suggestive
question. Let the witness tell what took place.

"Thich objection the Court overruled, to which ruling of
.the Court the defendants, by counsel, at the time excepted.. ,

A. About the last time I looked around and saw the truck
and it was running across the highway in front of us I
,holloed "J. E." Abaut the same time he seemed like he hit
the brakes, and the truck didn't look like it was stopping,
and then it was all, practically before I knew it-J. E. tried
to turn out of the highway and hit the curb. He did try to
avoid-it was too far over in our lane.

By Judge Lively: vVe 'object to the witness stating-
By the Court: State what he did and not your opinion

'why he did it. .

Q. 50. ,iVhich way did he cut his car ~

By Judge Lively: Let the witness tell.
By Mr. Gillespie: That is what I am asking him.
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By Judge Lively: ,¥e object because it is leading and
suggestive-which way did he cut his car, and assuming he
did something.
By the Court: The 'witness just stated he tried to turn out.

The witness stated that, so I think the next question is proper,
Which way did he turn ~

page 22 ~ The objection is 'overruled.

To which ruling of the Court the defendants, by counsel,
excepted. '

A. He turned right-hand.
Q. 51. To the right of tbe higbway in the direction you

were traveling~ .
A. Yes, sir.
Q. 52. Now, could you tell where you were in the bigb-way

at the time the collision took place ~
A. Oh! ,¥e were practically off the highway. ,¥e were

not over three or four feet on our side of the highway when
,ve hit, I would say.

Q. 53. I want to show you a map which has been introduced
in evidence as Plaintiff's Exhibit No.1, and ask you to
examine that map and see if it appears to you to show the
highway there in the vicinity of where this accident took
place.
A. Yes, sir, it does.
Q. 54. Now, would you point out on the map, fOTthe benefit

of the jury, a:pproximately the position of the car in which you
were riding at the time of the collision ~
A. ,iVell, we were right on this curb here at this Texaco

Service Station here.
Q. 55. And that is the curb at the Vvest entrance of the

Texaco Service Station?
. A. Yes, sir, right about there.

Q. 56. Now, which pa:rt of the truck and which part of the
automobile collided ~

A. Well, the front o-f the truck, he ,vas at an
page 23 ~ angle, more or less, the left front of the car wheTe

the bumper hooks on-those two big- eye beams
stick out £Tomthe bumper and hook on-the drivel' 's side,-
the side of the car just forward of the left front dooT.

Q. 57. Was any paTt of the fTont of the automobile dam-
aged or involved in that collision in any way ~
A. No, sir.



Hayes Richlands Metal Products v. J. E. Honaker 45

Willard Nicholson.

Q. 58. Did you have occasion to see the automobile imme-
diately after., the accident~
A. Yes. I 'walked around it several times.
Q. 59. The first time you saw this truck there in its own

side of the highway, was it moving or stopped at that time ~
A. If ~twas moving it was awfully slow. It ,vas slow if it

was movmg.
Q. 60. At the time you saw it, just before the collision,

did you watch it from the time you saw it there right up to
the point of collision~ .
A. Yes, sir. .
Q. 61. Did the truck ever slow up or make any effort to

stop~
A. He might have about the time of the impact.
Q. 62. \¥hatdid you say ~
A. He might have at about the time of the collis~on. I don't

know. I would not say for sure.
Q. 63. Once it started across the highway it kept going~
A. It kept going until we hit it.

By Judge Lively: Objection to counsel suggesting to the
witness.

page 24 r By the Court: Don't lead the witness.

Q. 63. Mr. Nicholson, I hand you a picture and ask you to
examine it and see if you recognize the subject shown in that
picture~
A. Yes, sir.
Q;. 64. \¥hat is iH
A. You are speaking of the car or the man ~
Q. 65. Do you recognize the car ~
A. Yes, sir.
Q. 66. \¥hose automobile is that ~
A. That is Mr. Honaker's car. The Pontiac.

By Mr. Gillespie: Now, if your Honor please, these pic-
tures have already been introduced in evidence. We would
like to exhibit them to the jury. They have been introduced
in evidence in another case.
By the Court: Let me see just a.moment.
By Mr. Gillespie: We would like to introduce them unless

Court and counsel for the defendants have some objections.
By Judge Lively: Let's see the pictures. We don't know

what they ll.re. .
By the Court: Suppose we take a short recess.
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Thereupon a Tecess was tah:en and some time after which
the jury returned into the jury box.

By Mr. Gillespie: I would like to withdraw these pictures
from the file in the other case and offer them in

page 25 ( evidence in this case. .
By the Court: All right, sir. One will be Plain-

tiff's Exhibit No. 2 and the other 'will be Plaintiff's Exhibit
NO.3. .

Thereupon the first picture offered was filed and marked
for identification as "Plaintiff's Exhibit NO.2" and the same
is placed in the Court file in this case. \ ,

Q. 67. Mr. Nicholson, I hand you another picture and ask
you if you recognize the subject in that picture ~
A. Yes, sir, it is the same automobile. Mr. Honaker's auto-

mobile.
Q. 68. The one that was involved in this accident?
A. Yes, sir.

By Mr. Gillespie: Vve offer this picture in evidence as
Plaintiff's Exhibit Nlo.3.

Thereupon the .picture so offered in evidence was filed and
marked for identification as "Plaintiff's Exhibit NO.3" and
the same is placed in the Court file in this case.

Q. 69. Mr. Nicholson, do you recall whether or not there
was other traffic on the highway at the time ,of or just before
this collision occurred ~
A. Yes, sir.
Q'. 70. Where wa,s this other traffic~
A. We had passed some coming up the hill, and then just-

I could not say what kind of cars they ".rere ot what it was
behind-there was some vehicles behind the truck, coming.up
behind it.

Q. 71. The road there, was it curvin~ with the
page 26 ( car in which y;ou all were riding~

A. Yes, sir. . ..
Q. 72. Where was the truck immediately after the accident ~
A. It w,as sitting across tpe highway in approximately the

same spot where we hit. .
Q. 73. Was it straight across or at an angle, Mr. Nichol-

son?
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A. A slight angle.
Q. 74. vVhere was the front of the truck '?
A. ,~Tell, the left front was only three 01'four feet, roughly,

I would say, £1'0111 the right-hand curb,-the right-hand curb
on our side.
Q. 75. That is on your side ~
A. Yes, sir.
Q. 76. You mean it was 80uthor North of the right-hand

curb? ,Vas it toward the gas station or over to,vard the
center ,of the road from the curb~
A. To.ward the gas station.
Q. 77. Three or four feet you say~
A. Yes, sir.
Q. 78. vVhere was your automobile, or where did it stop;

what was its position ~
A. ,VeIl it spun around one time and was headed back in

the direction in which it had come.
Q. 79. And about how far a:way from the truck was it~
A. I don't exactly-forty or fifty feet, somewhere along

there.
Q.. 80. How long was it after that that your father and Mr.

Honaker were taken to the hospital ~
page 27 ( A. It didn't seem like ten minutes. I don't know

exactly but it ,vas not long.
Q. 81. You were not injured in the accident ~
A. No, sir.

By Mr. Creasy, a .Juror :
Q. 82. ,Vas all the truck on the highway after the truck

stopped~
A. Yes, sir.
Q. 83. All of the truck was still on the main highway ~
A. Yes, sir.,

By Mr. Gillespie: .
Q. 84. Let's take this map again in answer to Mr. Creasy's

question. Can ~voupoint out iOnthe map the approximate
angle of the truck and what portion of the highway the truck
was occupying~
A. It was sitting at an angle something like that.

By the Court: Let him take a pencil, if he. can and dr:;twit
there. I think that will be better. .~ .
By MT.Gillespie: Come over here, Mr:Nicholson, and d~aw

it in. .
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Q. 85. Now, is that approximately the angle 01 the truck
immediately after the accident, Mr. Nicholson, as you reca1l1
A. As far as I can recollect, yes, sir.
Q. 86. Do you know where the rear end of the truck was

with reference to the center of the I' 0 l:!-d'I
A. vVell, this corner was still hack over the center line.
Q. 86. And 'where was the front of the truck1

By the Oourt:
Q. 87. That is the right rear corner you mean 1

page 28 ( A. The right rear corner of the truck.

By Judge Lively:
Q. 88. The right rear corner was where 'I
A. It was still across the center line. The left front corner

was three or four feet-:lnaybe a foot more or less-from the
left-hand curh,-his left-hand curb, ,our right-hand curb.

By Mr. Gillespie:
Q. 89. Now, if these blocks along here are the edge of the

highway, had the front of the truck reached into the drive-
way, leaving the highway, arnot 'I
A. No, sir.
Q. 90'.' It was still out into the road 1
A. Yes, sir.
Q. 91. Then the left front of the truck was ,out in the high-

way, or South of the sidewalk 1
A. Yes, sir.
Q. 92. As you recall 1
A. Yes, sir.
Q. 93. ,iVhat kind of a truck was this 1
A. A ten wheel job is all I know. One of those big fellows,

what make it was I don't remember.
'Q. 94. ,iVhat would you estimate its length to be?
A. Gosh, I would be afraid to say.
Q. 95. You mean it had two wheels in front?
A. Yes. .
Q. 96. And tandem wheels in the rear 1
A. Yes, sir.

page 29 r CROSS EXAMINATION.

By Mr. Shufflebarger: . .
Q. 1. Referring to Plaintiff's Exhibit No.1, upon which you

have proposed to draw a sketch of the truck operated by -the
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defendant, Charles Mundy, is the part nearest the block after
which the words" Texaco Service Station" appear,-the front
end of the truck?
A. Yes, sir.
Q. 2. You say at the time of the accident o"rafter the acci-

dent that the front of the truck was in that posit~on?
A. Yes, sir.
Q. 3. Well, vvasit in that position at the time of the impact

and was it still in that position after the aocident?
A: Yes, sir.
Q. 4. And theTe is some three or four feet between the front

of that truck and the side walk?
A. I would say that, roughly, yes, sir,-s,o far as I can 're-

member. •
Q. 5. The right rear wheel?
A: I didn't say tpe wheel.
Q. 6. The right rear ,corner?'
A. Yes, sir.
Q. 7. Of the truck was still on the South side of the white

center line of the highway?
A. Yes, sir.
Q. 8. Mr. Nicholson, you are the same ,Villard Nicholson

who testified in the case before this Court ,on the 25th of N0-
vember, 1957, are you not?

page 30 ~ A. Yes, sir.
Q. 9. I will ask you whether or not you were

asked the question: "Where was the truck?" And you an-
swered: "It was sitting, completely blocking our lane of
travel." I

A. Yes, sir.
Q. 10. If it was 00mpletely blocking your lane of travel,

then it could not be three or four feet back from the edge of
the side walk? .
A. You could walk around it; you could not drive around

it.

The plaintiff, by counsel, objected to the foregoing question
because it is purely argument.

By the Court: The witness is on cross examination.

Q. 11. Was it three or four feet South of the South edge of
the sidewalk or was it completely in your lane of travel?
A. It wa,s blocking the car's lane of travel.
Q. 12. Was it completely blocking your lane of travel?
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A. I don't get your point. It was completely blocking the
car's lane of traffic. YiOllwould probably have enough room
to walk around it.
Q.. 13. Does it take three or four feet for you to walk

around in front of a vehicle?
A. No, sir.
Q. 14. You stated it was three or flOurfeet away from the

sidewalk?
A. I said there.was no sidewalk as I remember.
Q. 15. Two or thrl:Jefeet away from the curb?

A. Yes, sir.
page 31 ~ Q. 16. How much of the rear end of the truck

was stickin~ out into the East bound traffic lane?
A. I don't know, sir, exactly. There was some iOfit. I

didn't go dght over to the truck.
Q. 17. How close did you get to it?
A. Maybe ten or fifteen feet, somewhere along there.
Q. 18. Now, you were there in an accident in which y,our

father had been seriously injured?
A. Yes, sir.
Q. 19. Mr. Honaker had been injured?
A. Yes, sir. .
Q. 20. You were more interested in the~r welfare than the

position of the truck? '-
A. Yes, sir, I was.
Q. 21. You nevei' went back ,over to look at the truck?
A. Not completely over there, no, SrI'. I looked at the truck

from that distance. I didn't go over an,d look in to see how
bad it was hurt.

Q. 22. Where was the truck hit?
A. Looked like the left front end. It was more .01' less on

the left front fender and the hood and the front hUl1tper.
Q. 23. Both cars ,"verehit on the left side?
A. Yes, sir.
Q. 24. "'Vas there any contact on the right-hand side of the

Honaker car? '
A. From the truck?
Q. 25. That is right.

A. No, sir.
page 32 ~ Q. 26. "'Vas there any contact at all on the right-

hand side of the truck from the Honaker car?
A. Not to my knowledge, no, sir.
Q. 27. There was no contact on the right-hand side of either

motuI' vehicle?
A. No, sir.
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Q. 28. You say that Mr. Honaker was driving with his
lights on~
A. Yes, sir. ,
Q. 29. How do you know~
A. I saw him turn them on.
Q. 30. When did he turn them on~
A. When we:left Amonate.
Q. 31. When you left Amonate ~
A. Yes, sir;
Q. 32. About where,'when you left Amonate~
A. It was still in town there.
Q. 33. Still in town ~
A. Yes, sir.
Q. 34. Do you knowwhether or not he cut those lights off~
A. No, sir, I could not say. '
Q. 35. Now, you don't know whether the lights were burn-

ing at the time of the accident or not, do you ~
A. Seems to me-well, truthfully I don't guess I do-seems

like they were burning when I got out of the car; when I
walked around seems like the lights were still on. When I
could 119tget him out of the..dar I got in a state of shock,

more or less I guess. Seems like they were on. The
page 33 r siren was going and the radio in there was blaring,

and I was walking around the car and it seems
like they were on.
Q. 36. You were excited ~
A. Yes, sir.
Q. 37. About in a state of shock yourself?
A. After a while.
Q. 38. I belie.veyou had to have a sedative yourself after

you got to the hospital ~
A. After I saw the condition of my father.
Q. 39. You remember Mr. Honake:r turning his lights on

before you left Amonate, and you could not say whether they
were on immediately before .that accident ~
A. Truthfully, no, sir.
Q. 40. You say he had a siren on the cad
A. Yes, sir.
Q. 41. And did you state, on direct examination, that the

reason you knew that was because. he was using the siren
every time: he came upon some cars and passed them ~
A. Yes, sir.
Q. 42. So he would open up the siren and pass cars and

then cut it off~
A. He kept it on.
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Q. 43. How~
A. The sirmi can be heard for quite atime after you cut it

off.
Q. 44. He did cut it off~
A. Yes, sir.

Q. 45. From time to time ~
page 34 ~ A. Yes, sir.

Q. 46. And he didn't run with it open all the
time~
A. No, sir.
Q. 47. Do you remember whether or not he: turned it on

when he was going through the town of Cedar Bluff~
A. No, I don't.
Q. 48. I believe you remember that he passed some traffic

outside of Cedar Bluff~
A. Outside, yes, sir.
Q. 49. He turned it on when he passed them ~
A. Ye.s,sir.
Q. 50'. Then he cut it off~
A. 'VeIl now, I know after he got out of the town of Cedar

Bluff, it was all the way up tnat hill, he had it on and when he
topped out he had it on. .
Q.51. 'iVllat was the'occasion of having it on?
A. Passing traffic.
Q. 52. Passing traffic?
A. Yes, sir.
Q. 53. 'Vhere was the traffic along that road; Mr. Nichol-

son?
A. There was several cars on that hill we passed.
Q. 54. '~Thichway were they going?
A. The same direction we were.
Q. 55. Did you me.et any ~
A. Yes, sir.
Q. 56. Going toward Cedar Bluff1
A. Yes, sir.

Q. 57. How many1
page 35 ~ A. I don't know, sir, exactly.

Q. 58. About how many 1
A. Four or five maybe.
Q. 59. Four or five going East. How many ahead of you

going West?
A. Three or four, possibly, we passed,-I don't remember

offhand .
. Q. 60. After you passed them there was no other traffic
ahead of you ~
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A. Not to my kno'wledge.
Q. 61. Not to your knowledge '(
A. No, sir.
Q. 62. Now, I believe you said, coming up the hill out of

Cedar Bluff-between Richlands and Cedar Bluff-your
father passed ouH
A. Yes, sir.
Q. 63. Up to that time, while you 'were riding in the front

seat, you were sitting on one leg, leaning back over the seat
administering' to your father and rubbing his arms.
A. Yes, sir.
Q. 64. If you were taking care of your father as you testi-

fied you were, can you explain why you are so positive about
the amount of traffic you passed from Cedar Bluff to Rich-
lands?
A. These: three or four cars we passed going up the hill

were two cars together, and the others coming down-I
remember they pulled off the highway. I remember that the
highway is more open than between Cedar Bluff and Amonate.
vVemet very little: traffic between Cedar Bluff and Amonate.

Q. 65.~t up s~~r~:;nen YQl] recalized~r
page 36 ( :futher had4lassed ill1t the;; between. Richlancm-

and Oedar ti uff? -
A. In a way. I sort of figured it ,vas from the. sedative, or

whatever the Doctor gave him.
Q: 66. It did give you some.concern?
A. Yes, sir.
Q. 67. Did you tell Mr. Honaker your father had passed

out?
A. I don't remember.
Q. 68. Did you tell him to hurry and get him to the hos-

pital? .
A. I dichl't tell him to hurry up any more.
Q; 69. You figured he was doing all right?
A. I figured he was doing all right.
Q. 70. You figured he was doing' all right. I believe you

stated, going up the hill, at the crest of the hill, he was
driving fifty-five.or sixty miles an hour?

\

A. He started picking up speed there.
Q. 71. He: was going between fifty-five and sixty miles an

hour?
A. I ~uess that is what he would be doing.
Q. 72. That is after he passed the cresH
A. He had not been doing that much going up it.
Q. 73. You said so on direct examination.
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A. He asked me 'after we topped over the. hill. \\7e picked
up speed then. \Ve were not nearly doing that much when
we passed these cars.

Q. 74. Did you ever look at the speedometed
A. No, sir,-I may just glanced.
Q. 75., You do know he was going pretty fast ~

A. Yes, sir. '
page 37 ~ Q. 76. You do know, after he crossed the. crest

of the hill, he was going betwe'en fifty-five and
sixty miles an hour, maybe more than thaU
A. Possibly.
Q. 77. Sir.
A. Possibly.
Q. 78. Now, you say, after you topped the hill, you saw

the truck with its blinker lights on1
A. I don't say right at the top of it. \iVhen I looked around

I could see ahead of us and saw the truck.
Q. 79. How far away was the truck 'at that time ~
A. It was a considerable distance.
Q. 80. Approximately how far 1
A. I am not much judge of me.asurements, I don't know.

\iVe were eight-nine hundred feet.
Q. 81. Y011 saw the truck eight or nine hundred feet ~
A. Something like that.
Q. 82. I belie:ve you say at that time if it was moving, it

was moving 'awfully slow~
A. Yes, sir. I glanced around and saw the truck and the

light,-I remember seeing it.
Q. 83. Where was the light on that truck ~
A. It was under the,head light.
Q. 84. '\iVl1ichside, or the front of t.he truck~
A. It was on the left hand side, the driver's side.
Q. 85. The left hand side of the truck ~
A. Yes, sir.

Q. 86. Indicating a left hand turn ~
page 38 ~ A. Yes, sir.

Q. 87. And you plainly saw that a great .dis-
tance away'
A. Yes, sir.
Q. 88. And then you say you looked back' You looked back

toward your f:at.her.
A. Yes, sir.
Q. 89. And what was your father doing then?
A. He was very quiet all ~he time. I had his hand in my

hand.
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Q. 90. All the.time you had his hand in yours?
A. Yes, sir. ,
Q. 91. Now, when you looked and saw the truck the first

time, maybe eight hundred feet away, you saw it had its
signal light on, signalling for a left hand turn. Do you know
which way Mr. Honaker was looking?
A. No, sir, I don't.
Q.9'2. ,Vas "there anything to keep Mr. Honaker from se:e-

ing that truckand the signal light on it?
A. None thatI know of.
Q. 93. Did you observe any traffic between your car and

the Mundy truck?
A. No, sir.
Q. 94. So the whole distance then was clear?
A. I believe it was. ' ~
Q.95. At that time what side of the road was the Mundy

Truck on?
'A. He was on his side.

Q. '9'6.On his side of the road ~
page 39 r A. Yes, sir.

Q. 97. And on what side of the road was the
Honaker car?
A. On our rig'ht hand side.
'Q. 98. And that was about the time or right after you

topped over the crest of the hill ~
A. Yes, sir. ,
Q. 99. From that point Mr. Honaker had continued to in-

cre,ase the speed of his car 1
A. I don't know if he did or not.
Q. 100. He increased it considerably over what it was

coming up the hill 1
A. Not considerable,-somewhat.
Q. 101. You say it was going fifty-five or sixty miles an

hour or even more?
A. I don't know.
Q. 1m. That is what you stated.
A. It possibly could have been. Yes, sir.
Q. 103. TheIi when was the next time you saw the Mundy

truck?', '
A.When I looked. I was looking 'at my father, I turned

back around again and looked and I saw the truck coming
across the highway in front of us.
Q. 104. How far we,re you away from the truck at that:

time?
A. Seventy-five to eighty feet.
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Q. 105. Seventy-five to eighty feet.
A. Yes, sir.
Q. 106. And what was Mr. Honaker doing7
A. I don't know.
Q. 10 T. Bow about his speed ~Had he slowed down any7

A. He wns doing about the same, I guess.
pnge 40 t Q. 108. Doing about the same~

A. Yes, sir.
Q. 109. '''Then you saw the truck cutting across there in

front of you, as you said sonle seventy-five or eighty fee:t in
front of you, what did you do, if anything7
A. I holloed his name, I said' '.IE" is all I could say.
Q. 110. Then how quickly after that did the impact occud
A.. I don't know. It ,vas not long.
Q. 111. It was just about like thaH
A. I had time to brace myself.
Q. 112. Now, was there any conversation at all between

vou a11d Mr. Honaker about vour father's condition as vou
~vere coming' rp the hill there 'before dropping over the c;'est
in front of '''Timpy Jones' 7
A. Not that I can remember.
Q. 11,3. And was there any conversation between you and

Mr. Honaker after you topped the crest of the hill, and or
a1;01]t the time you observed the Mundy truck eight hundred
feet in front of you 7

A. I migbi have told him that he had passed out. I don't
rem'ember. That has been a long time ago. I can't remember
too \yell whether I said anything to him or not. .
Q. 114. Now, after yon observed the Mundy truck, with its

f'ignal light on, you stated that you looked back to see about
vour father~
. A. Yes, sir.

Q. ll5. And you were still holding his band 7
pan;e 41 t A. Yes sir.

Q .. 116 And how long was it before you turned
back around and saw the truck again 7

A. I could not tell you exactly. I don't know exactly.
Q. ll7. Just a matter of moments 7
A,. '''Tell, eight hundred. feet,-you can count seconds I

guess. .'
Q. 118. Justafewseconds~
A. I don't know how many seconds, not minutes, because

we were too close to start with-eight hundred feet,-you can
proceed pretty fast. .' . '."'.

Q. 119. Just a matter of seconds from the tIme you looked
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back at your fathe.r and turned back and looked to the front,
and at that time you were only seventy-nve: or eighty feet
from the Mundy truck'? Now, where was the Honaker car at
the time of this impact, Mr. Nicholson '?
A. "Wherewas it '?
(~. 120. Yes, sir, with reference to the road, sidewalk, serv-

ice station, driveway or any other physical point?
A. -Well, the car was partly off the highway at the time

we hit.
Q. 121. vYhat part of the car was off the highway'?
A. The' right front wheel,-1 would say the right front.
Q. 122. -Where was it-with reference to the hardsurface,

the asphalt?
A. It was off the asphalt.
Q. 123. The right front wheel.

A. It was off the highway.
page <\:2 ~ Q. 124. It was off the highwa}T? ..

A. As near as 1 can remember, yes, sir.
Q. 125. Do you know whether any othei' part of the

Honaker car ,vas off the highway?
A. Maybe the rear wheel where ,ve hit the curb. The curb

there is built up along the highway.
Q. 126. Actually where the impact occurred was at the

driveway into an entrance he.rewhere there is no curb~
A. He hit the curb, the:corner of it there.
Q. 127. vYhydid you hit the curb7
A. 1 don't knowwhy he hit it.
Q. 128. Did he apply his brakes?
A. Yes, sir.
Q. 129. Had he applied his brakes when you looked around

the last time?
A. About the time 1 holloed he applied the brakes.
Q. 130. When he applied the brakes what happened?
A. He turned right handed 1 guess, trying to miss the'

truck.
Q. 131. Did the brakes respond to the application of pres-

sure on the foot pedal?
A. You could hear the tires crying, if that is what you.

mean.
Q. 142. Were all four wheels sliding~
A. I don't know.
Q. 143. You could hear the tires crying, and the car was

sliding, was it not?
A. I don't remember.

page 43 ~ Q. 144~It was sliding at an angle, was it notf
A. I don't know.
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Q. 145. You said it turned to the: TighU
A. If it was sliding, it possibly was.
Q. 146. It was sliding sideways, was it noU
A. I don't know.
Q. 147. You don't know ~
A. No, sir, I don 't.
Q. 148. You were in the front seat of' the car, were you

not1
A. Yes, sir.
Q. 149. You were watching ",\Thatwas going on ~
1\. If you could call it that, I was.
Q. 150. You saw the truck in front of you ~
A. ,Vhen you see something like that you can't remember

every detail,-what goes on.
Q. 151. You can't remember every detail?
A. No, sir. It happened so quick, I just can't remember

every little thing, and it has been a long while back.,
Q. 152. You could be mistaken about the position of the

car in the road at the time of the impact, could you not?
A When I saw Ule truck it was sitting approximately

",h8re we hit it. It had not been moved.
O. 15:3. So it must have been going pretty slow1
A. The truck~
q. 154. Yes.
A. Yes, sir.
Q. 155. After the: impact I believe you st.ated the Honaker

car went 'On into the graveled parking area of the
page 44 r Piggly-,Viggly turned around, headed back East

and came to a stop about fifty feet. from the front
of the truck~

A. Somewhere along there.
Q. 156. 'Mr. Nicholson, referring to Plaintiff's ExIlibits Nos.

2 and 3, which you have testified are different. pictures of
the Honaker car,-

A. Yes, sir.
Q. 1n7. It appears in Plaintiff's Exhibit NO.2 that tIle left.

cloor of that caris on the car, but. tIle'picture of the i'ame side
of the car as shown in Plaintiff's Exhibit NO.3 indicates a
hole tl,ere in the side, with no door. Can you explain thaU

A. No, [';ir. ,
Q. 158. ,Vas the door torn off the car in the impact ~
A. That is the way it was after the impact.
Q. ] 59. I believe you said you tried to get Honaker out

of the ('ad
A. My door was open.
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Q. 160. On the right hand side.~
A. Yes. It flew open and I was hanging out ,the door, hang-

ing onto the seat, and when he stopped I re:ached across the
seat to pull him out, and asked him to help me get father out.
I looked back at my father and this part was down next'
to hi,shead, and he was bleeding at the mouth. I reached over
to get Honaker out and Honaker said: I can't move. Don't
bother me. .
Q. 161. And does the first picture, Plaintiff's Exhibit No.

2, wbich shows the door on the car, correctly portray the.
car afterwards (?

A. Yes, sir, to my knowledge.
page 45 i Q. 162. Do you know when this second picture,

Plaintiff's Exhibit No.3, was taken ~
A. No, sir, Idon't.

RE-DIR~JCT ~JXAMINATION.

By Mr. Gillespie:
Q. 1. Mr. NicJlolson,you say the first time you looked down

the road and saw this truck headed East, with the left di-
rectional signal light burning, was there any traffic between
you and this truck at that time ~
A. To my knowledge I don't believe:there was.
Q. 2. "Vas there anything to keep the driver or operator of

that truck from seeing' this automobile, in which you were
riding, going down tbat road toward Ricblands ~
A. No, sir.

• • • • •

page 46 t GAINES F. WU1LIAMSON,
another witness introduced on behalf of the plain-

tiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION .

.By Mr. Profitt:
Q. 1. Ple.ase state your name.
A. Gaines F. Williamson.
Q. 2. 'What is your age
A. Forty-one.
Q. 3. 'Where:do you live'
A. Cedar Bluff, Virginia.

,
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Q. 4. Can you describe the location of your home; where
it is ~
A. ,i\ThereI live at the present time,-I live right at the

foot of the hill.
Q. 5. Go ahead.
A. Just through the cut at the new bridge at the Sargent

Produce Market. ,
Q. 6. That is on the,East end of Cedar Bluff?
A.'Yes, sir. '
Q. 7. ,Vhere did you reside on September 2, 1956~
A. rrhat is the date of this accident~
Q. 8. Yes.
A. That \vas at J ones Chapel.
Q. 9. Did you live to the North or South of Route 460~
A. That would be to the North.
Q. 10. How far do you live from Route 460, from the hard

top road~
A. Well, distance in feet I .would not know. I

page, 47 t would say about three to four minutes walk.
Q. 11. ,¥hat is your visibility from your house ~

,¥here: can you see from your house to a point beyond ~
A. I can see a portion of the highway there and a few of

those houses beyond the highway.
Q. 12. Are you acquainted with the plaintiff, Ml'. Honaker~'
A. Yes, sir.
Q. 13. How long have you known him~
A. Leould not say the nUI?ber of years. He was a police for

the eoal company in the camp where I worked for the, coal
company; he is a police there. I been with this company
eighteen years.
Q. 14. Have you known him the most of that time?
A. Sir. I could not say. I could not make a statement on ho\,"

many years I have knoV:;nhim.
Q. 15. Did you see Mr. Honaker on the day of this acci-

dent~
A. Yes, sir.
Q. 16. Describe for the Court and jury where you saw him

and what the circumstances were ~
A. On this morning I was on my front porch reading the

Bluefield paper and I heard this siren, and that 'attracted my
attention, I looked up and saw his car going down the: high-
way. .
Q. 17. In which direction ~
A. That was going' in a ,¥ estwardly direction I would say.
'Q. 18. Toward Richlands?
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A. Yes, sir.
Q. 19. Could you tell whether or not, from your advantage

point, whether the lights were on on this vehicle or not?
A. No, sir, I didn't notice anything like that.

page 48 ~ Q. 20. You say you saw his car. ,iVere you
familiar with his car prior to that time?

A. Ye.s, sir. I recognized his car. I could not say who was
driving the car at that time.
Q. 21. You did recognize his car?
A. Yes, sir.
Q. 22. :F'orwhat period of time did you hear the' siren?
A. I could not hardly say to that. ,~Thenthe car goes on

out of my sight I could still hear the siren, and I heard this
crash and I could still hear the siren from where I was sitting.
Q.23. From the time you saw the car until you heard the

crash you could hear the siren ~

The defendants, by counsel, objected.

A. Yes, sir.

By Judge Lively: Le.t the witness testify.
By the Court: Go ahead;

To which ruling of the Court the defendants, by counsel, at
the time excepted.

Q. 24. Mr. :Williamson, how far is your home from the crest
of the hill where you' get to the high school and start down the
hill again?
A. I would not hardly know that.
Q. 25. Just an approximate statement as to how far it is ~
A. Well, I would say, if I understand where, you are speak-

ing about there:, I would say that from there to where I was
living at that time was approximately half the distance to
the highway.
Q. 26. Can you state, in feet, how far that would be?

A. No, I could not.
page 49 ~ 'Q. 27. Can you estimate it for us ~

A. I am a poor judge of that.
Q. 28. Tell me this. In order to get to your house, assuming

you are coming' from Cedar Bluff, do you turn to the East or,~Test of Jones Chapel to your right?
A. Right at the cemetery there. I live in that hollow right

beyond the cemetery.
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Q. 29. Is that the hollow between Jones Chapel and the
new high school1 .
A. No, sir, that hollow is to the right from the highway.

It is North .of the high school I l\vouldsay.
Q. 30. Can you see from where you were living at that

time-could you see the crest of the hill.; that is, where it
crests to turn coming from Cedar Bluff and starts down
toward Richlands?
A. Yes, I can see where: it comes np and makes the turn.
Q. 31. The Honaker car,-did you follow it from that point

or what place in the highway. did you see it? Where was it
when you saw it?
A. I say, when I noticed it, it was at the crest of the hill,

about at that point when I first took notice of it.
Q. 32. Can you make any statement, for the benefit of the

jury, as to how fast this automobile was traveling?
A. ",Vell,I could not do that. I would say that what at-

tracted my attention was the' siren, or, in other words, I
would have never noticed the automobile. .
Q. 33. You are not able to say what his speed was?
A. No, sir.

page 50 ~ CROSS EXAMINATION.

By Mr. Shuffieharger:
Q. 1. Mr. vVilliamson, I am not exactly clear as to where

you were living on the day of this accident with reference to
the highway and with reference to Jones ChapeL Can you
describe the house?
A. You are familiar with some of those people there at

that place? Fulton Stamper, would you know where he lived
there right at the mouth of this hollow1
Q. 2. Let's go back to Jones Chapel. Going from Cedar

Bluff towards Richlands, you didn't live in that house on top
of the hill before you get toJ ones Chapel?
A. No, sir.
Q. 3. That is not the house?
A. No, sir.
Q. 4. YOllpass Jones Chapel and then there is a road that

. turns off of Route 460' to your right?
A. Yes, sir.
Q. 5. There isa cemetery and the chapel on the right?

A. Yes, sir.
Q. 6. How far up that road from Route 460 do you go be-

fore you come to your house? . .
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A. "Vhen you pass through by those ce.~eteries it would
not be over three or four hundred feet until the hollow leads
back North.
Q. 7. You go up that road and then therejs a road that

turns off North ~ .
A.,Yes.

page 51 r Q. 8. That is North of the cemetery~
A. Yes, it would be. .

Q, 9. It is in the opposite direction from {llC high school?
A. The high school, it is a little to the right of the line of

the highway,-the, part of the highway I was, speaking of.
Q. 10. As you leave Route 460 you go up the road, the old

J one:sChapel road?
A. Yes, sir.
Q. 11. And' about three or four hundred feet this hollow

commences on the right?
A. Yes, sir.
Q. 12. And you lived in a house up this hollow?
A. Yes, sir.
Q. 13. How far up that bollow did you live~
A. I could not say in feet how far, but I could walk from

where I lived-tbere is a little market across the highway-in
three to four minutes time will put me across the highway to
the market.
Q. 14. That would be coming straight?
A. Yes, coming out the way wewalked out of there.
Q. 15. ,'Then you walked out of there do you go in the

driveway in front of tbe scbool building, or down the Jones
Chapel road and up Route 460?
A. This highway-it is just a little old mud road-you

come out iust a few feet left of the entrance of the high
school building.

Q. 16. In othe.r words, you more or less walk
page 52 r straight from your home across there: to the mar-kcl? .
A. Almost a straight walk.
Q. 17. And the market is on the other side of the crest of

the hill?
A. Yes, sir.
Q. 18. You say it took you about four minutes to walk from

your home, at that time, to that market?
. A. < Yes,approximrutely that time.
Q. 19. From the front porch of the house where you were

sitting you observed this about which you have testified here.
How much of the highway can you see, Mr. \\Tilliamson?
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A. vVell, I could not say. You can see a good deal of the
top of the hill there, but I would not know just the number of
feet.

Q. 20. Your vision is more or less limited to the highway,
pavement, on the top of the hill ~
A. Yes, sir.
Q. 21. You can't see far, back down toward Jones Chapel,

from there,~
A. No, sir.
Q. 22. The hill blocks your view looking that way, does it

noU
A. The way the porch set on the house, that would more

or less take my view from the left on back toward the Cedar
Bluff side.
'Q.23. The distance of the highway that was in your view,

then, would be as long as this court room is deep ~
A. Yes, sir,-it would be several time:s that length. I would

say across the street or further.
page 53 r Q. 24. Then, for the record, what would you

estimate that tha't would he, Mr. "'i¥illiamson~
A. In feet~
Q. 25. Yes, sir.
A. I would say approximately three hundred feet.
Q. 26. Now, when you were sitting on the porch you state

that your attention was directed to the highway by hearing
the siren of the car ~
A. That is right.
Q. 27. And you looked toward the. highway, and was the

car already then in sight ~
A. "'iVnenI looked I saw the car, yes, sir.
Q. 28. It was already within that three hundred feet you

would say~ '
A. "'i~ThenI looked up I seen the car.
Q. 29. "'i¥here,in reference to this three: hundred foot view

of the highway, was it ~ '
A. Sir, I could not say.
Q. 30. V,Tas it half way within your vision ~
A. I would not say because I didn't pay enough attention

to.
Q. 31. Yon were not thinking you were' going to have to

testifv~ '
A.I was not giving it any consideration.
Q. 32. You were not paying any attention to it at that

time. You heard the siren and looked down and saw the car,
and what kind of a car was it ~
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A. It was a Pontiac.
page 54 r Q. 33. 'What color ~

A. A tan, cream, something like that you would
call it.
Q. 34. It was like the car that you knew Mr. Honaker had

at that time. Did you know definitely it was Mr. Honaker's
cad
A.- No, sir, I would not swear to the car.
Q. 35. Was that a siren on top of the top, or where was the

siren ~
A. That I could not say.
Q. 36. Do you know where the siren was on Mr. Honaker's

car~
A. No, sir.
Q. 37. Now, which direction was that car going in, Mr.

,Villiamson ~
A. Toward Richlands, coming out of Cedar Bluff to Rich-

lands.
Q. 38. Did you see any other cars in that space of the

highway that was within your vision 7
A. I didn't pay any more attention. When I looked up and

saw that car and it traveled on I dropped on back to my
paper.
Q. 39. You paid no more attention to the car or its speed,

or whether or not there were any cars in front or behind it
or meeting it, or any other traffic on the highway7
A. No, sir, I didn 't.
Q. 40. And then you say you heard the crash 7
A. Yes, sir.
Q.41. 'V,Tasit aloud crash7
A. Well, no, it didn't sound too loud.
Q. 42. Did you leave your home and go to the scene of this-

accident?
page 55 ~ A. Yes, sir.

Q. 43. You say that you heard the siren after
vou heard the crash?
., A. Yes, sir.
Q. 44. ,Vas it blowing very long?
A. It just seemed as it was squealing, more or less, after-

the crash.
Q. 45. Did the siren continue to blow from the time it left

your sight until after the crash? .
A. Yes, sir.
O. 46. Why do vou know that?
A. Well, I could hear it.
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Q. 47. You paid no attention to the highway after you
100Jzedup and sa,\' the car, is that righU Is that your testi-
mony~
A. That is right.
Q. 48. You paid 110 moro attention to the speed ~
A. That is right.
Q. 49. You paid no attention to whether there were any

other cars on the highway~
A. Right.
Q. 50. You looked down and started reading your news-

paper again ~
A. Right.
Q. 51. \Vhy did you pa'y attention to the fact that the siren

continued to blow~
A. When I heard the crash.
Q. 52. Then you heard the siren afte:r the crash ~

A. That is right. It continued.
page 56 ( Q. 53. If you didn't payattenti on to the siren

until after the crasb, tban you can't state. def-
initely it was on from the time it topped the hill until after
the accidenU
A. I would stake mv life on it that it was.
Q. 54. You say, after the crash, it sort of bad a squealing

souDd~
A. That is right.
Q. 55. How is that in comparison with the way it was

sounding before ~
A. WeH, I would not hardly know how to give you an

imitation 011it.
Q. 56. How soon after the crash did the tone of the sire11

change~
A: Nmy, I could not say as to that.
Q. 57. But it did change from the sound it was making

before~
A. Yes, sir. .
Q. 58. But you can't say how long afteT the crash before

its tone changed ~
A. No, sir.
Q. 59; Did it challgebefore the crash ~
A. No, sir.

o Q. 60. How do you know? .
A. I was sitting there. I could hear it hlowing.
Q. 61. You weTesitting there reading' your ne:wspaper ~
A. That is right.
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Q. 62. And not paying any attention to anything going on
on the highway ~

A. A man can hear a good deal and still be look-
page 57 ring at bis paper.

Q. 63. ,Vere you just looking at your paper or
were you reading your paper ~
A. Ordil~arily when you pick a paper up you read.
Q. 64. vVereyou reading or looking at it ~
A. That is what I was doing at the time the siren attracted

my attention.
Q. 65. It attracted your attention and you looked and was

not impressed and went back to reading yournewspaped
A. It didn't mean anything to me.
Q. 66. It didn't mean anything to you.
A. Th.at is right.
Q. 67. And you were not impressed. How much longer,

after the crash, did that siren continue to blow~

By Mr. Gillespie: He has be.enover this thing two or three
times. ,Ve don't want to make any unnecessary objections. vVe
think there ought to be a limit to the same question and the
same line of questions that they put to this witness some time
or other.
By the Court: Let him state ho,v long the siren sounded

after the accident.

A. That I could not answe.r. Mv car is down below the house
and I went and got in and went o'ver there. It stopped blowing
by the time 1got my car and got over there. Someone turned
it off, or something bappened it didn't continue blowing.
Q. 58. ,"1here was your par parked ~

A. Olle hundred feet from the house I would say.
page 58 r Q. 59. vVas it parked on the Jones Chapel road ~

A. Up in the hollow.
Q. 60. 'Whichway was it headed ~
A. Tbat I could not say.
Q. 61. That you could not say~
A. Tbat is right.
Q. 62. You don't knowwbether you }laiJ:to back out or

turn around ~
A. I could not answer that one.
Q. 63. And yet you know the siren was still.?lowing at that

tillle~What was you answer to that? ,., ,'.
A. Sir. ' ,.
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Thereupon the preceding question was read by the reporter
as reported----'Question: "And yet you know the siren was
still blowing at that time ~" ,

A. At the time I started to go over to where the accident
happened, yes, sir, I know that.
Q. 64. And it was still blowing at the time you got in your

car and started the motor ~Right.
A. It was blowing whenever I got in my car and started

over there. Before I got there some one had stopped it. It was
squealing.
Q.65. It was still blowing when you left your house~
A. Yes, sir. '
Q. 66. V\Thenyou got over there what did you find~
A. Well, I got there I found the ambulance there.
Q.67. Ambulance.shave sirens, don't they~
A. Yes, sir ..

page 59 ~ RE-DIRECT EXAMINATION.

By Mr. Proffitt:
Q. 1. vVhen you got there was the siren blowing on the

ambulance~
A. No, sir. The ambulance was in the lot parked.

I

R,E-CROSS EXAMINATION.

By Mr. Shufflebarger:
Q, 1. There was no siren of any kind blowing~
A. When I got there, no, sir.
Q. 2. Do you know how long the ambulance had been there

before you arrived ~
,A. It could not be long; they could not be there long.
Q. 3. How many ambulances were there then?
A. I could not say.
Q. 4. Was there one or more than one~
A. There was bound to be two or more.
Q. 5. Were there two?
A.There were two or more.
Q. 6. There.wen~two or more and they were: all there when

you got there ~
A. I don't know if any came up after I got there. I tried to

help the ambulance- '
Q. 7. 'iVhenyou got there there was at least two there~
A. There,was at least two when I got there.
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page 91 r
•
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HENRY MACIL McGLOTHLIN,
another witness being introduced on behalf of the plaintiff,
being first duly sworn, testified as follo'ws:

DIRECT EXAMINATION.

By Mr. Gillespie: ' ,
Q. 1. Would you please state JTaurname?
A. Henry Macil McGlathlin.
Q. 2. Da they same times call yau Macil McGlathlin?
A. Yes, sir.
Q. 3. Where; da yau live?
A. Richlands, Virginia.
Q. 4. Haw old are yau?
A. Thirty.
Q. 5. Haw lang have yau lived in Richlands?
A. Araund. I believe June, 1957I maved back aveT there.
Q. 6. ,Vhat is yaur business?
A. Trucking.

Q. 7. Did yau awn a truck an September 2, 1956?
page 92 ~ A. Yes, sir.

Q. 8. What kind 'Of a truck'
A. Well, I awned twa trucks-twa '55 GMC.
Q.9. Twa 1955GMC trucks. ,Vhat size tannag"ewere they?
A. Twa tan.
Q. 10. What kind 'Of badies 'Orbeds did they have?
A. Dump beds, caal dumps.
Q. 11. Haw many wheels did they have:?
A. Well, they call them-they were straight trucks and

I had had dead axles put under the truck. .
Q. 12. BJT that yau mean tandem wheels?
A. Yes, sir,-trailingactian they call it.
Q. 13. Did you take one 'Of yaur trucks to Hayes Richlands

Metal Products to have anv work done on it a day or twa
prior to Sentember 2, 1956'~ .
A. Yes. sir.
Q. 14. Do vau remember which one it was?
A. Yes, Ri;, the g-reen GMC '55-titled '56. It was a '55

model bought in J anuaJ~Y.
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Q. 15. ~iVhatdid you take that truck there for ~
A. To have the bed lengthened or shortened. It has been

so long I have forgotten. I believe it was to have the bed
lengthened.

Q. 16. vVhen did you take it there, do you recall?
A. The Saturdaybefare the following Sunday that it was

wrecked. The day before.
Q'. 17. The day before?

A. Yes, sir.
page 93 r Q. 18. On SatU'rday~

A. Yes, sir. I took it down there an Saturday
the best I remember. Sunday was when the accident oc-
curred.

Q. 19. Did Hayes Richlands Metal Products work ,on Satur-
day and Sunday, or do you know?
A. They used to work on Saturday frequently. rrhey didn't

work an Sunday. I never did know of them working on
Sunday.
Q. 20. \Vho did you see to make arrangements to Jlave the

work done on the bed of the truck?
A. Charley Mundy I believe,-I would not say. I saw

Spicer Johnson and Charley Mundy was the one that done
the work.
Q. 21. \Vho is Spicer Johnson?
A. He was the foreman.
Q. 22. Anti what was Charley Mundy's job~
A. I believe at that time he was installation man.
Q. 23. Did you tell these people what you wanted done to

the truck~
A. Yes, sir.
Q. 24. Did they agree to do it?

By Judge Lively: What people?
By Mr. Gillespie: He said he was talking to Charley

Mundy and Spicer Johnson.
By Judge Lively: I understood him to say 11ebelieved he

was talking to Charley Mundy.

A. I said I talked to Charley Mundy. I believe I talked to
Spicer Johnsonals'o, but I think the way it .was-I am pretty
sure Spicer Johnson told me to see Charley and see if I could
get Charley to do it. Charley didn't want to do it on S::ttur-

day. He said: If I don't get to it I will :fix it
page 94 r tomorrow. 1said: It don't make any difference.

to me when you :fix it.
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A. Yes, sir.
Q. 37. "Vho was that1
A. Charley Mundy, at the time .of the accident.
Q. 38. And you say at the time you made arrangements

for the work to be done that he was installation foreman for
Hayes Richlands M etral Products 1
A. I believe he was. I believe that is the job he held at the

time, installation man. .
Q. 39. He was employed by them 1
A. Yes, sir, he was employed by Hayes.

CROSS EXAMINATION.

By .Judge Lively:
pag;e 96 r Q. 1. ,i\Thatwere his duties as installation £o1'e-

man1

The plaintiff, by counsel, objected to the foregoing ques-
tion.

By the Court: If the witness knows, he can state.

A. It is like I say, I am not sure the job he held. I believe
li~ was installation foreman. I think that takes care of
mounting hoists.

Q. 2. ,iVhat he was doing on your truck ,vas extending the
bed, making it longer, was it not1
A. I think so.
Q. 3. You know that is right 1
A. I said either extending it or shortening it, I had both

done to the truck. It is hard to remember 'whether it was
extending it lOrshortening it.

Q. 4. ,Vas there an~Tthingelse he was to do to the truck
beside extending the bed or shortening the bed 1
A. No, sir, not to m~T knowledge.
Q. 5. Was the truck new or practically new1
A. ,VeIl, sir, the truck was not bought until January, 1956

and that ,vas September, 1956. It was a pretty new truck.
It was about eight month ~sold.
Q. 6. ,Vas it in g.oodcondition ~
A. Yes, sir.
Q. 7. All tlJe fixtures in good shape, except you wanted the

bed extended or shortened 1 '.
A. Yes, by having them trailing axles put on I had to have

the bed extended.
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Q. 25. Do you Temember what time of day you were talking
to Charley Mundy or Spicer .Joh])so11,or both of them, if you
talked to both of tIlem ~ .
A. No, sir, I don't. I could hot recall whether it was before

noon or after.
Q. 26. You do recall it was on Saturday ~
A. Yes, sir.
Q. 27. AJld did Cha,rley Mundy or Spicer J ol111so11,or both

of them 01' either of them agree with you that they would do
this' work on 'lour truck there at that time'
A. ,Vell, it i~ like I said, I tried to p;et him to do it Saturday

a(ternoon, and he said if lIe didn't get to it he would :fixit the
next day.
Q. 28. Who was it that told you that ~
A. Charley told me he didn't want to work on it that after-

noon, which was Saturday, he would rather do it tIle l1ext day.
I told him it didn't maJw no difference.
Q. 29. ,i\Thile you were there making this arrangement with

him to fix your truck was anythil1g said then as fo when you
would get it or how it would be picked up after it was re-
paired'
A. Yes, sir. I told Charley Mundy when he finished with

the truck to call C. & S. Service Station at the top of the
hill at ,Vimpy .Jones and they would eome and get it.
Q. 30. And did he agree to fix the truck and call these

people at the service station'
A. Yes, sir.

Q. 31. Where were you going ~
page 95 r A. Darlington, South Carolina.

Q. 32. I believe you were going down there toO
some automobile races ~
A. Yes, sir.
Q. 33. When did you expect to get back to Roichlands ~
A. ~Tell, the day after t~1CwTeck-the day after Lahor

Day, Tuesday morning. The day after T.1ahorDay whatever
day it was OIL
Q. 34. These races would take place on Lahor Day~
A. Yes, sir.
Q. 35. Now, when you got back was it then tbat you dis-

coveTed for the first time your truck had beel1 involved in a
wreck'
A. Yes, sir.
Q. 36. Did you learn wbo was operatin.!S yonr truck at the

time?
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Q. 21. Did you give Mundy or anyone else any authority
there at Hayes Richlands' place of business to take that
truck anywhere else~
A. No, sir.
Q. 22. Did Charley Mundy or anyone else there undertake

to deliver tha.t truck to anyplace-any place else or take it
away from there to any other place ~
A. Repeat that, please.
Q. 23. Did Mundy or anyone else connected with Hayes

Richlands Metal Products Corporation agree or have any
understanding with you to take this truck to any other place
after it 'was done or before it was done~
A. The truck was not to be moved. They was to work on it,

and Bill Harrison or Max Smith was to pick the truckpp.
There was nothing saiq. about taking it nowheres.

page 99 ~ Q. 24. Hill Harrison and Max Smith-
A. Bill Harrison runs the C. &S. Service Sta-

tion, at that time, and Max Smith worked there. Bill Han~i-
son was to be off and I told Max Smith, and he said he would
get it when he called.
Q. 25. You don't remember very clearly about YOlir con-

versation ,vith Spicer Johnson ~
A. No, sir, I don 't. I am pretty sure I talked to Johnson

about it, because I always did because he was the foreman.
Q. 26. Do you remember whether that was Friday or

Saturday~
A. Seemed like it was on Friday I went and asked them.

It was on Saturdav that I taken the truck over there. I do
remember I talked' with Charley Mundy on Saturday.
Q. 27. Mr. Johnson is the foreman at the place ~
A. Yes, sir.
Q. 28. He is the supervisor of Charley Mundy?
A. Yes, sir.
Q. 29. In other words, he was the superintendent or ao.:C'nt

in charge of the place.~
A. Yes, sir.
Q. 30. Was there any other person there when VOlltook

this truck to the place of business of Hayes Riclllands Com-
nanv except Charley Mundy-when you took tbe truck
there~ .
A. I am not positive. T would not say fOTsure~ I think

there wen' more men working that day.
Q. 31. You testified in this case heretofore, dic1n't yon ~
A. Yes, sir.
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Q. 8. And in 'Order to' get this bed extended ar
page 97 r shartened yau taak this matter up with .either

Spicer .Jabnsonar Charley Mundy, 'Or bath af
theJl1i~
A. Yes, sir, bath I believe.
Q. 9. "What yau gat them to' dO'and all yan gat them to' dO'

was to' extend ar sharten the bed of the truck~
A. TO' the bestaf my knawledge that is all I remember.
Q. 10. It didn't need anything else 1
,A. NO', sir.
Q. U. The brakes all right~
A. Yes, sir.
Q. 12. All the ligl1ts were all right ~
A. Yes, sir.
Q. 13. The tires all right ~
A. Yes, sir, sa far as I knaw the tires were all g'aad.
Q. 14. And they were to' dO' this aT they agreed to' dO' this

an Saturday, yau say~
A. NO',sir. Like. I said, they didn't agree to' do it on SatUT-

day. Cha.rley Mundy had samething else to' dO'. I wanted
it dane an Saturday. He said I]e wauld rather fix it an Sun-
day. I said: I wanted it the next. work day.
Q. 15. It wauld have been Tuesday~
A. Tuesday, I believe.
Q. 16. Labar Day V>'aSManday~
A. Yes, sir.
Q. 17. Did yau expect to' get 1)Ometo' gO'to' wark Tuesday~
A. Yes, sir.
Q. 18. AJld did yau have any cantract 0'1' understanding

wit.h Hayes R.ichlands Metal Praducts CO'rparation
page 98 ~ to' dO'anything- to' t.his t.ruck in any way ather tIlan

to' extend 0'1' sharten this bed ~
A. Nat t.hat I remember af.
Q. 19. That is carrect. Is yaur memary right cleaT an

that?
A. My memary is clear an that part af it, if there was ~my-

thing else I dan't remembe1' it beside that.
Q. 20. 'What was to' be dane wi tIl the truck when it was

campleted accarding to' vaur aTrangem,ents with Hayes Hich-
lands Metal Praducts Carparatian ~
A. He was to' call C. & S. Service Statian. I went alld

saw them-after leaving the truck I went directly to' the
Service Statian and t.ald Bill Harrisan to' goOget the truck
when Cha.rley called. Bill said: I wan't he llere tam arrow,
tomorraw is my day off, so I told Max Smith.
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A. A rough guess. I would not say whether the cab was
six or seven feet. I never did measure it.
Q. 8. About twenty feet ~ .
A. Yes, sir.

•

page 10'4 r
• • • • •

CROSS EXAMINATION.

By Judge Lively:
Q. 1. You need not sit down without you want to. You

spoke of making arrangements to have this truck of yours
serviced. ,V"ere those arrangements with the Hayes Rich-
lands people or somebody else ~ .
A. No, C. & S. Service Station about the greasing.
Q. 2. The only contract or agreement you had with Hayes

Richlands people was to lengthen this truck bed ~
page 10'5 r A. Yes, sir.

Q. 3. Nothing else ~
A. That is right. So far as I can remember that is all there

was.

• • • • •
CHARLES MUNDY,

one of the <;lefendants,being called on bellaIf of the plaintiff
as an adverse .witness, testified as follDws after being first
dl1lysworn :

DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. Your name is Charles Mundy and you are 'Oneof the

defendants in this suit ~
A. Yes, sir.
Q. 2. You were employed by Hayes Richlands Metal Prod-

ucts Corporation on September 2, 1956 ~
A. Yes, sir.
Q. 3. I believe you were an installation foreman ~
A. Yes, sir. ,
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Q. 32. I am going to ask you whether or not yon
page 100 r ,vere asked this question by counsel: "I believe

you said that when you went there on Saturday
afternoon with the truck to the place of business of Hayes
Richlands Metal Products that Charley Mundy was the only
person there ~" Answer: "I believe he was, yes, sir."
.Were you asked that question and did y.oumake that answer?
A. I don't remember, no, sir. That is the reason I would

not say whether he was the only one or was not, because it is
too br back.
Q. 33. Do you remember exactly what instructions, or .what

statements you made to Charley Mundy~
A. Well, when you get right down to the exact words, after

this long a time, no, sir, I could not say the exact words
that I said that long ago. This was 1956 and this is 1959,-
that is too far.

RE-DIRECT EXAMINATION:.

By MT.Gillespie:
Q. 1. Mr. McGlothlin, who was gomg to do this work on

your truck~
A. Charley Mundy.
Q. 2. And you do recall telling him that you wanted the

truck greased and the oil changed at the C. & S. Texaco
Service Station ~
A. Yes, sir, I think I testified to that.
Q. 3. In making your arrangements with him to fix your

truck, you also arranged with-him to call tbis service station
when he finished ~

A. Yes, sir. I drove my car and went in per-
page 101 ( son to tell them.

Q. 4. Can you tell us approximately how long
this truck was ~
A. Over all ~
Q. 5. Yes.
A. 'V- ell, sir, the dump was twelve and we lengthened it to

that, I believe, eight .inches.
Q. 6. Eight inches ~
A. Yes, sir, and it made the truck too heavy at the back.

I don't remember how many inches we were putting in. It
is so long, I say around tbirteen,-I say around twenty feet
ove'r all.
Q. 7. From the end of the tail gate to the front bumper ~



A. Yes, sir.
Q. 6. ,And you agreed with him to put that ex-

tension on during Saturday afternoon and Sun-
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Q. '4. And you recall Mr. McGlothlin bringing his truck
to the place 'of business of your employer ~
A. Yes, sir.
Q. 5. The day before to have an extension put on the

bed~

page 106 ~

day~
A. Yes, sir .

.
' /'; Q. 7. And he told you after you had finished that he 'wanted
V to have the truck serviced ~ "

A. Yes, sir.
Q. 8. And you agreed to either call the people up at the

C. & S. Service Station or take the truck up there for serv-
icing~
A. I agreed to take the truck up there.

CROSS EXAMINATION.

By Judge Lively:
Q. 1. Did you have an~Tauthority or directions from Ha.yes

Richla.nds Company to take this truck up to the C. & S.Serv-
ice Station ~
A. No, sir.
Q. 2. ,Vllo gave you authority to take it up there ~
A. Mr. McGlothlin.
Q. 3. What were Sou to do on tl]is truck as an employee

of Hayes Richlands Company~
, A. I was to put a-I believe it was eight or nine inch ex-
tension in the back of the body next to the tail gate to balance
the loads.
Q. 4. ,VeTe you to do anvthing' other than that as an em-

ployee of Hayes Richlands Company ~
A. No, sir.
Q. 5. Did you do that wDrk that you were emploved to do

as an employee of Hayes Richlands Company~ Did you do
that?

A. Yes, sir.
page 107~ Q. 6. When did you do it and when did ~Ton

complete it ~
A. Sunday about noon.
Q. 7. What did you dD then?
A. I closed up the shop and took the truck to C. & S.
Q. 8.' Did you call C. & S. ?
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A
A. Na, sir.' '
Q. ,iVhen you completed your work of putting this exten-

sion on, yau closed up the shop and locked it. Did you have
anything further to do for Hayes. Richlands Metal Products
Corporation ~ '
A. ~ot ~t d~y, sir.

RE-DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. ,iVhen did you start working on the truck~
A. Saturday morning.
Q. 2. And you finished, you say, about noon Sunday~
A. Finished at noon Sunday.
Q. 3. ,Vas there anybody there at the plant but you on

Sunday~
A. No, sir.
Q. 4. Yop had the keys ~
A. Yes, sir.
Q. 5. In full charge ~
A. Well, I was working. I was novel' in full charge of the

shop., '
Q. 6. There was nobody but you there on Sunday~
A. No, sir.

. Q. 7. And nobady but you there on Saturday
page 108 r afternoon.

A. No, sir.
Q. 8. And you were a foreman at the time ~
A. Installation foreman.

RE-CROSS EXAMINATION.

By Judge Lively: . ,
Q. 1. What do you mean by installation foreman ~ 'What

were y'our duties and what were yOUI'rights~ '.
A. I do mechanical work and over-see the installation of the

hoisting bodies an the trucks. "
Q. 2. And all you had to do in connection with Mr. Mc-

Glothlin's truck was to do the m0chan~cal work of extending
tha t truck bed ~ '
A. Yes, sir.
Q. 3. And was that a part of your duties as installation

foreman~ .
A. Na:
Q. 4. Wny did you do thaH
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,A. Well, as a favor to Macil, and I needed the money.
Q. 5. And I believe you say that work was completed about

12 :00 0 'clock when you locked up the shop ~
A. Yes, srI'. .
Q. 6. Did you have any further duties to perform that day

for Hayes Richlands Metal Products Gompany~
A. No, sir.

RE-DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. You said you did this wotk on the truck as a favor to

Macil~
page 109 ( A. Yes, sir.

Q. 2. And he a.sked you to do it and you agreed
to do it because he was a friend of yours ~
A. Yes, sir,.
Q. 3. And at the time you made the arrangements to do the

work on the truck, he also made arrangements with you to
take t.he truck up to be serviced. That ~vas also a favor to
Macil~
A. Not at the same time, he didn't. He come back.
Q. 4. You did both as a favor to Macil ~
A. Yes, srI'.

RE-CROSS EXAMINATION.

By Judge Lively:
Q. 1. Mr. Mundy, did you have any agreement or under-

standing' with McGlothlin to take this truck to C. & S. Serv-
ice Station at the time you took this work to do for Hayes
Richlands, .or did that come later? '
A. That come later.
Q. 2. How much later?
A. On Saturday afternoon.
Q. 3, ,iVas the taking of this truck up to C. & S. Service

Station an~ypa.rt of the contract or. agreement .withMcGloth-
lin~ .

By Mr. Gillespie: Objection. It is asking for.a, conclusion.
We think that he can testify as to what happened and let the
jury draw their own conclusion.
By the Court: Let the witness state the facts, .•what hap-

pened.
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Q. 4. Now in the original contract-agreement
page 110 r between Hayes Richlands and McGlothlin to do

work on this truck, was this taking of the truck to
C. & S. Service Station any part of that contract or agree-
menU

By Mr. Gillespie: Objection for the reasons heretofore
assigned.
By the Court: Let him state the facts.

Q. 5. All right. Go ahead.
A. ,\Then he first brought the truck in,-not then. He

came back late Saturday evening and found out I could not
possibly get it through, and I told him I would finish it on
Sunday .. He asked me to take it up there and get the truck
serviced for him, that he was going to South Carolina .

.. ..

J. E. HONAKER,
the plaintiff, a witness introduced on his own behalf, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Proffitt:
Q. 1. Your name is J. E. Honaker7
A. Yes, sir.
Q. 2. ,\There do you live?
A. I live at Amonate on the ,\Test Virginia side,
. Q. 3. HOiv long have you lived at Amonate 7
A. Since 1948. ,
Q. 4. ,\That is your occupation 7
A. I am a part time deputy sheriff in Tazewell County, Vir-

ginia and a conservator of the peace in McDowell County,
,\Test Virginia. .

page 111 r Q. 5. In other words, your authority extends on
both sides of the line 7

By 'Judge Lively: That is objected to. He can state what
officeshe holds.

A. Yes, sv.
•
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By Mr. Gillespie: "\Vewithdraw that question if it is going
to he objected to by counsel.
By the Court: All right. Go ahead.

Q. 6. How long have you been in your present officeas an
officer1
A. I came to Amonate in 1944 or 1945; I ",vent into the

Navy and came out in 1946, I spent about thirteen months in
the Navy, and got my job back and I have been there since.
Q. 7. The same job you now hold 1
A. Yes, sir.
Q. 8. 'What is your present age 1
A. F:orty-two.
Q. 9. Are you maTl'ied1
A. Yes, sir.
Q. 10'. Do you have children ~
A. I have a boy and a girl.
Q. 11. Are they married 1 .
By Judge Lively: That is objected to because prejudicial.

"\Vhichobjection the Court overruled, to which ruling of the
Court the defendants, by counsel, at the time excepted.

Q'. 12. Are your children married ~
A. My daughter is married. My son is not.

page 112 r By Judge Lively: Same objection.

Q. 13. On September 2, 1956 at approximately eleven or
twelve 0 'clock-between those hours-where were you 1
A. Approximately around 11 :30 I was at 'the community

building,-it is the restaurant at Amonate company store.
Q. 14. Who else was present1
A. "\~Tell, there was "\~TillardNicholson, Mac Nash and a boy

that represented. the-and two or three coming and going.
Q. 15. "\Vas this on a Sunday 1
A. Yes. ,
Q. 16. Did you on t.hat occasion .and on that day see Mr.

Nicholson the fatllei' of.,"\Villard Nicholson 1
A. I did.
Q. 17. Tell the jury what the circumstances were about

your seeing him 1
A. "\Vell,sir, I was standing in t.he restaurant. drinking an

or.f]an.qe pop and Mr. Nicholson came in the back door. I seen
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him coming up, approaching me, and I noticed he was awful
pale and prespiring. I said: Bob, what is the matted He
said: Sheriff, get me to the DoctOTas quick as you can. His
son was there. We got him by the arms and taken him out
to my car and put him in the front seat, with vVillard, his son,
and myself. He got in the middle.
Q. 18. "There did you go from there 1
A. To the Doctor's office,which is, I would say nve or SIX

hundred feet.
Q. 19. And what was the Doctor's name1

A. R. 1. Flemming.
page 113 r Q. 20. ,Vhat happened when you got to his

house1
A. He come out and examined Mr. Nicholson and ran over

to his office, just across the creek. and g:ot his satchel and
come back and ,gave him a shot. ,Vhen he gave hin) a shot
he told us to put him in the back seat, and he said get him to
the hospital as quick as I could.
Q. 21. Did he tell you 'where to take him 1
A. No, sir. I taken it for granted he would go to the

Clinic. . .
Q. 22. Did you immediately leave Amonate 1
A. I did, sir.
Q. 23. '~That route did you follow when you left Amonate~
A. Come to Bandy and over to Busthead and on into Cedar

Bluff where I hit Route 460.
Q., 24. vVere you driving your car ~
A. I was.
Q. 25. It was your automobile1
A. Yes, sir.
Q. 26. How faT is it from Amonate to the point where the

collision occurred ~
A. 'VeIl, sir. I have never~xactly checked it into Richlands,

on down into Richlands from Amonate they claim it is about
sixteen miles.
Q. 27. That is to Richlands?
A. Yes, sir.
Q. 28. You went on bv Cedar Bluff?
A. Yes, sir. .,.

Q. 29. What traffic, if any, did you encounter
page 114 r after you got on Route 460?

A. After I got on Route 460-started through
Cedar Bluff there 'was not any traffic, and I drove up and
started around the curve-I started up the hill and I believe
there was about three cars in front of me, jU!?tdriving along
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normal like-I 'would call Sunday drivers on a day like that.
Q. 30. Did you or not pass these cars ~
A. I did. I reached over and turned my siren button and

pulled it down and left it.
Q. 31. Had you had occasion prior to that to use the siren ~
A. Yes, sir. I had passed two or three cars going over be-

fore I got to .Cedar Bluff.
Q. 32. After you got onto Route 460 in Cedar Bluff, during

the time you were passing these cars on the ",lIf est end of
Cedar Bluff, at what speed 'were you traveling~
A. V\Tell, sir, I would say coming through Cedar Bluff I

was doing around forty to forty-five miles an hour coming
through Cedar Bluff, and then I caught up with these other
cars and my car was missing awful bad, it would not, I don't
guess, have done over sixty miles an hour flat going up the
hill,-it was popping and cracking.
Q. 33. Did you meet any traffic~
A. I met two cars. They seen me coming with my lights on.

I was dimming my lights up and down, and they pulled off,
and these cars Wi'lS the last ones I passed thel'e right at the
Church. /
Q. 34. .Jones Chapel ~
A. They pulled in there.
Q. 35. "VeIl, at that point where you passed the last car,

what was your speed ~
page 115 r A. I would say I was doing about fift~Tmiles an

hour.
Q. 36. After you passed that series of three cars, was there

any other traffic~
A. ~o, sir. ~
Q. 37. You had clear road ~
A. Yes, sir. I was approaching the top of the hill.
Q. 38. I don't know if I asked you. "Vho was in the front

seat~
A. "'Villard ~icholson.
Q. 39. Mr. ~icholson was in the back seat~
A. Yes, sir, he was, ",vithhis head lying right in the corner

behind me.
Q. 40. Could you tell anything about his condition or how

he was faring~
A. I knew that he wanted to raise up several times before

we got iilto Cedar Bluff and Willard was rubbing; his arms
and hands and trying to get him to lay down, and ahout the
time we p;ot into Cedar Bluff 'Willard made the remark that
he had done got easy.
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By Judge Lively: Objection to that.
By the Court: Don't state the conversation. Tell what

you did and what happened.

Q. 41. "'Villard was in the front seat with you ~
A. Yes, sir. .
Q. 42. Please state to the jury, as you approached the crest

.of this hill near the Richlands high school, what you observed
at that point ~

A. Well, sir, when I passed the last cal', going
page 116 r on there, entering the top of the hill, the road was

open around that curve and I knew there at
Wimpy Jones is a congested area, so I left the siren down.
V\7]1enI topped there I could see the straight-a-way and there
was nothing on down to that long curve in below \iVimpy
J ones on my side of the road at all. There .was not anything
there.

Q. 43. Did you see anything on the otheT side of the road ~
A. Yes, sir. I see1Jthis big truck sitting down there. He

had his left turn signal on. I was watching him. I thought
sure he would sit there, that he had heard my siren, and there
was cars coming up from behind him, and I kept my eye on
him until he started to cross the road.

Q. 44. Let me ask you this, before we get to that point.
From the time you came over the crest of the hill and could
see, how far is it from that point to where this truck was
sitting, or your approximate idea of iU
A. I would say in the neighborhood of six or seven hundred

feet, something like that.
Q. 45. From where you could first see him ~•
A. Yes, after I topped up where I could see the bed fiTSt.
Q. 46. I believe you made the sta.tement that on 'your side

of the road you could see 110thing~
A. There was nothing, my side was clear.
Q. 47. V\Tasthere any other traffic between you when you

saw this truck, the Mundy trucH
A. Coming up from the truck, coming EasU
Q. 48. Yes. '
A. No, sir, not that I seen.

page 117 r By Judge Lively: I didn't get that. Read that
question and answer, please.

Thereupon the reporter read the question a11danswer as
requested.
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Q. 49. }<-'romyour position, vvhen you canle over the crest
of the hill, could you see the truck coming~
A. Yes, sir.
Q .. 50. And was there any reason .why the truck or the

operator of the truck could not see you ~ •
A. No, sir. I don't see why he didn't see me.
Q. 51. "Whenyou first saw the truck was it moving or stand-

ing still ~
A. I could not tell at that distance. ,Vhen I first topped

there and seen it I could not tell whether he was coming or
sitting still, and I looked around, but as I glanced on down
I could tell, by watching him, he was sitting there.
Q. 52. You soon learned he was sitting still ~
A. Yes, sir.
Q. 53. How far were you from this truck when you saw the

truck begin to move~
A. I would say I was about one hundred fifty feet from

it.
Q. 54. "That did the truck do ~
A. He just pulled right across the road. He turned and

started right out in my lane.
Q. 55. ,7\Thenyou saw that happen what action did you take,

if anv~
A. "I hit my brakes,-I had good brakes on the car, and they

froze. I mean all four wheels locked and I went
page 118 r to sliding. I seen I was going up under that big

bed. By that time he had advanced, I say, two-
thirds out in my lane, across my lane and I cut it to the right
as far as I could. It just kept on sliding. I knew I went up
over the curb, on the upper side, that goes in the driveway,-
got my front end over there-my right front-it hit the curb
and busted a tire and 'Happed it around the frame of the
truck.
Q. 56. You say vour front wheel was up on the curb ~
A. Yes. I had the front end of my car up on the sidewalk.
Q. 57. ,7\Therewas this point of impact with reference to the

driveway into the Servi.ce Station, was it East or ,Vest?
A. It 'was the lowe:r driveway.
Q. 58. The one closer to Hichlands ~
A. That is right, the ,l\T est drivewav.
Q. 59. Now, where was ;your automobile struck~
A. Well, it struck right in-it hit rig-ht in. oh, behind the

front wheel and the left fender and took the side out.
Q. 60. This picture has already. been introduced in evi-
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dence. Does that represent, oi' is that your automobile in
that picture ~

By the Court: Identify that for the record as Exhibit two
or three.

Q. 61. The first one is Plaintiff's Exhibit NO.2.
A. Yes, sir, that is my car.
Q. 62. And this is Plaintiff's Exhibit NO.3. Is that also

your automobile ~
A. Yes, sir.

Q. 63. There is apparently some question about
page 119 ( that door in Plaintiff's Exhibit NO.3. Do yon

know 'i"hether or not the door is on in that picture
or whether it has been removed ~
A. The door is on. That is .where it was prized open. You

can see the way it was before.
Q. 64. In other words, the picture is taken from an angle?
A. Yes, sir.
Q. 65. You might show the jury that point,:-the door is

still there ~
A. R,ight here is the door.

By the Court: Speak so the reporter can get what you are
saying.

A. You can tell, on the angle the picture is made, that the
door is open. .
Q. 66. Do you know what portion of the truck was dam-

aged or what portion of the truck hit yaur automobile~
A. Left front fender. I didn't know but I was told it .was

the left front fender. I don't .know 'iV-hatwas torn up.
Q. 67. You didn't see the truck afterwards ~
A. Only that I could look up fram where I was at. When

my car had stopped the truck was sitting in the road.
Q. 68. Do you know what pasition the truck was in in tIle

highway~
A. Only that the front end of it was right at the entrance

that goes into the Service Station 's 'Vest entrance there and
the back end 'Ofit-it had the whole lane blocked.
Q. 69. 'Vas it sitting- straight across the highway~

A. No, 'sir, I would say more on kind of a fort~7-
page 120 ~ five degree. . ..

Q. 70. At that time, when you sa,,; the truck
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from your car, do you know whether or not the truck had been
moved~
A. No, sir, that was right after the impact. I don't know

whether it had been moved or not.
Q. 71. What happened to your antomobile after the colli-

sion ~
A. Do you mean what garage-
Q. 72.. Where did your car go ~
A. They taken it to the City Motor Company.
Q. 73. Immediately after the impact where did your car

go~
A. The car went in a spin half around and half end ways

heading toward the Piggly-\;'\Tiggly. That front tire busted
and then I didn't have any control of it. It stopped where it
wanted to, and my siren was still on and my lights were still
on and the motor was still running.
Q. 74. \i'lhen did you turn your lights on~
A. \l\ThenI left Amonate.
Q. 75. ~T eTe you conscious; "were you still conscIOUSafter

this collision ~
A. Yes, sir.
Q. 6. \;'\Thatwas YOUTcondition while you were still there

in the cad
A. V\Te11,sir, my car stopped. Mr. Nicholson, ,Villard, the

boy that was with me, his right front door flew open, he was
hanging on, and my car was going in a spin. ,Vhen it stopped
he stepped out on the ground and ran to the back and looked
at his father, and the side panel, right at his head, was bent
right over to Mr. Nicholson's head. He came back to me and

by that time several had done begun to run out,
page 121 r and that siren still screaming, and my leg-s were

crossed and I was sitting two-thirds of the way
over in the seat and I could not get to the button and three or
four were trying, and I told him to shut that button off and
then the siren quit. Willard said: Come out and help me
get father out, I believe he is killed. I told him I could not
move, I was hurt too, I didn't know how bad.
Q. 77. Did you stay in that position 7
A. Yes. Some boy got in by the side of me and held me

up, and blood begun to run down my face. I didn't know
how bad I was hurt, and he stayed there and held me until the
ambulance came, and then several of them got around me and
laid me on the stretcher.
Q. 78. How about your speed from the time you came over

the top of the hill up to the point where you began to apply
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your brakes. Can you state what your speed was at that poinU
A. I say I was doing, when I turned over the hill and seen

nothing was thej~e, and judging the truck would sit there, I
was doing between fifty-five and sixty, because the car was
missing awfully bad.
Q. 79. Where were you taken 1
A. .r was put in the ambublance, and I called to chief of

police, Mr. Garner-in the ambulance with me-and told him
to get my guns and tools out of my car and keep them and to
call the City M.otor Company to come and get th~,car, and they
staTted to the hospital with me. I had been-all of us-going
to the Clinch Valley Clinic and Mr. Fanner was driving to
Mattie-\iVilliams, and I told him not to take me up there, to
take me to the Clinic.

Q. 80. How did you feel at that poinH
page 122 ~ A. At that time the shock had begun to set up

quite a bit.
Q. 81. Did you have any pain 1
A. No, sir, not too much, just shock.
Q. 82. V\7hen,if ever, did you start having any pain as a

result of this collision 1
A. "VeIl, really the most pain I had, I think, was the next

day. They kept me doped up pretty much. I didn't suffer
too much.,
Q. 83. \iVhat time of day was it when this happened?
A. Somevvhere in the neighborhood of 1.2:00-1.2 :15, some-

thing like that.
Q. 84. You were at the Clinch Valley Clinic. How long

did you stay there 1
A. Well, sir, I was in there so much I would have to-I

have a note here with the days and all on it that I was in
and out of the hospital.

• • • .' •
page 131 r Q. 154. Please state where the damage was' that

was done to your automobile 1 \iVhat part of your
car 1
A. On the left side.
Q. 155. Was there any damage to the front end of your

car1
A. None that I know of. Just the left side .

• • • • •
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page 132 r CROSS J1JXAMINATION.

By Judge Lively:
Q. 1. Mr. Honaker, I believe you were on your ,yay from

Amonate to Richlands at the time that this accident occurred ~
A. Yes, sir.
Q. 2. And you had a siren on your car?
A. Yes, sir.
Q. 3. You had passed several people ,on the -way coming

over and had blown this siren on those occasions?
A. Yes, sir.
Q. 4. And then when you passed the people you cut your

siren off?
A. Yes, sir.
Q. 5. In other words, you had turned this siren on to get

people out of the way and as quick as that was accomplished
you would cut your stren off?
A. Yes, sir.
Q. 5. No,y, prior to arriving at the place of this accident

you say you passed some people coming up the hill as you go
from Cedar Bluff to Richlands?
A. Yes, sir.
Q. 6. Overtook several and passed them and n1et some and

passed them?
A. I passed three cars I believe, sir.
Q. 7. Going in the same direction you were?
A. Yes, sir.
Q. 8. And how many coming in the opposite direction? _

A. I am not positi\Te. I believe there was two
page 133 r that pulled off on therr side of the road.

Q. 9. And all those cars, the three going in your
direction and the two you were meeting, were met by you as
you went up the hill from Cedar Bluff toward Richlands?
A. Yes, sir.
Q. 10. And then you got on top of the hill p:retty soon

after that?
A. Yes, sir.
Q. 11. Reached the summit of the hill and at that time you

looked and you could see a long distance in front of you, could
you noU
A. Yes, sir.
Q'. 12. Fifteen or sixteen hundred feet?
A. It is a long distance.
Q. 13. A straight stretch, and there were no cars on your

side of the road at all, you say?
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A. No, sir.
Q. 14. There was no occasion for you to Ihave your siren

on after you had passed these cars and after you reached the
top of the hill you could see the clear road ahead of you for a
long distance ~
A. Yes, I 'would say that would be-
Q. 15. "'IV-hatwas it 'I
A. It is a congested area there at ,Vimpy Jones and down

through the Piggly-Wiggly.
Q. 16. There 'were no cars in the road, 'were there ~
A. No, sir.

Q. 17. And that is what you had been using
page 134 ~ your siren for was to get cars out of the Toad~

A. Yes, sir.
Q. 18. You had no occasion to use it on this strip of road ~
A. Yes, sir, I would say I did.
Q. 19. You didn't have any for that purpose ~
A. Not on my side of the road, no, sir.
Q. 20. You say this is a congested area there~
A. Yes, sir.
Q. 21. You mean by that that there is lots of traffic?
A. Going in and ou~.
Q. 22. To 'Wimpy .Jones' restaurant and to tlJe Piggly-

'V\Tigglyand so on-these other buildings ~
A. Yes, sir.
Q. 23. You knew tha t ~
A. Yes, sir.
Q'. 24. And this accident, I believe you say, happened al-

most in front of the "'IVimpyJones restaurant ~
A. No, sir, I would say it was below "'IV"impyJones.
Q. 25. How much ~
A. Approximately one hundred fifty feet. .
Q. 26. One hundred fifty feet belo'w~
A. Yes, sir.
Q. 27. You were still in the congested area ~
A. Yes, sir.
Q. 28. Now, when you reached the top of this hill. you saw

a car or a truck-saw a.motor vehicle in this straight stretch
ahead of you.

A. He was on his side of the road, far,ingome.
page 135 ~ Q. 29. I didn't ask you where he was. I,asked

you if you saw a motor vehicle in this road ~

By Mr. Gillespie: Objection. "'IV"e think he is entitled to
tell what he saw.
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By the Court: Don't argue with the witness. That is a
proper answer he gave you.

Q. 30. I want to ask him if he saw the car ahead 1
A. He was on ahead of me; be 'was ahead of me, he was not

in front of me.
Q. 31. He was not in the North lane of traffic1
A. No, sir.
Q. 32. He was in this straight stretch ahead. About how

far ahead of you1
A. I say six or seven hundred feet down there.
Q. 33. You testified about this before, and I believe you

said about five hundred feet 1
A. It is some'where in that neighborbood.
Q. 34. And you also saw tbis man had his ligbts, or signal

light blinking as you got to the top of the bill1 You saw him
sitting' down in the road in front of you and saw this signal
light blinking1
A. I did, sir.
Q. 35. At that time was he standing still or was he moving1
A. ,Vhen I first saw him I could not tell whether' he was

standing still or moving up slowly.
Q. 36. You could not tell1
A. No, sir.

Q. 37. ,Vhether he was movmg or still stand-
page 136 ~ iug 1

A. That is right.
Q. 38. You did see his left signal light giving a sigua11
A. Yes, sir. .
Q. 39. And that signal indicated to your mind that he was

going to make a left turn at once1
A. That is what I thought, yes, sir.
Q. 30. You also knew that if he made a left turn in accord-

ance with what this light indicated, he would come across
your lane of travel1
A. That is correct sir, yes, sir.
Q. 31. Now, about what speed were you making' after von

got to the top of this hill and -started on down this straight
stretch, and after you saw this car and its signal light 1
A. Well, sir, I would-
Q. 32. Thistruck,-I mean truck instead of car.
A. I would say I was' doing approximately fifty~fivemiles

an hour.
Q. 33. You testified before in this case, didn't you1
A. Yes, sir. -
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Q. 34. 61' in these occurrences. At that time didn't you
state you were making between fifty-five and sixty miles an
hour~
A. After I got on over the hill and seen my vvayclear, yes,

sir, and I was watching the truck.
Q. 35. You turned over the hill and you were making

fifty-five to sixty miles an hour ~
A. After I got over the top I had picked up some speed

when I got in front of "Wimpy Jones' place.
page 137 r Q.' 36. You were not making- that much speed

until you got on top of the hill ~
A. No, sir.
Q. 37.. In other words, you increased your speed when you

saw the truck in front of you with its lights blinking for :i
left turn ~
A. I thought he would stay there.
Q. 38. I am not asking you what you thought ~ .

By Mr. Gillespie:, "iiVeobject to counsel arguing with the
witness. '
By the Court: The witness is on cross examination and

counsel has a right to answers respOl~sive to the, questions.
I think the witness should have the right to explain the an-
swers he makes. "

A. I thought he had seen me as I had seen him.

By Judge Lively: That is objected to and a motion is
made to strike it out because it is not responsive. I am asking
him if he increased his speed after he saw the truck sitting
there with its lights blinking.
Bv the Court: I thought he answered that question.
Thereupon the question: "You were not making that

much speed until you got on top of the hill?" was read as
was the answer thereto: ' 'No, sir."
By the Court: He has answered the question. If he wants

to explain he has the right to do that. .
page 138 r By Judge Lively: We don't object.

By the Court:
Q. 39. Answer the question whether or not you did 111-

crease your speed at the top .of the hill?
A. I did, yes, sir.
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By Judge Lively:
Q. 40. You had; at 'that time, after you saw this signal-

you had plenty of time to have brought your car unde'!' con-
trol,-reducing the speed and brought it under control ~

By Mr. Gillespie: Objection. There is no evidence his
car was not under control.

Q. 41. After you saw the signal from this truck for a
left turn, didn't you.

By the Court: Objection has been made to the question.
I think it might be a question of fact for the jury to passon,
whether or not it was brought under control or operated
properly.

To which ruling of the Court the plaintiff, by counsel, at the
time excepted.

Thereupon the foregoing question was read.

A. Yes, sir, I had my car under control.
Q. 42. I didn't understand your answer.
A. I said: Yes, sir, I had my, car under control at that

time.

By Judge Lively: "'Veexcept and move to strike out the
foregoing answer.
By the Court: I will have to overruled the motion.

Q. 43. Maybe I didn't get the question as clear
page 139 r as I should. Mr. Honaker, the question I asked

you is .this: After you saw this-after you
reached the top of the hill as you came toward the plqce of the
accident, and after you saw the signal light of the McGlothlin
truck blinking and giving a signal which you understood to
mean a left-hand turn of that truck across your lane of this
highway, didn't you, at that time, and thereafter have plenty
of time to bring your car under control so you could have
stopped it before reaching the place of this accident~

By Mr. Gillespie: Objection for the reason whether or
,not he had his car under control is a question for the jury,



94 Supreme: Court of Appeals of Virginia

J. E. Honaker.

and the question is so worded that it creates a conclusion
which is not stated in the evidence in this case.
By the Court: He is on cross examination. He answered

a similar question to that just before.

To which Tuling of the Court the plaintiff, by counsel, at
the time excepted.

Q. 44. NO"\V, will you answer that question.

Thereupon the preceding question was read as reported.

A. Certainly I had plenty of time. I had it Ulider control.
When I got down there he bad not turned across the road
on me, sir, when I first saw him.

Q. 45. What distance could you have stopped your car, if
you had your car under control ~
A. I could have stopped it in a reasonable distance.
Q. 46. What do you mean by a reasonable distance ~
A. I say I could have stopped it in one hundred feet.

Q. 47. One hundred feet~
page 140 ~ A. Yes, sir. .

Q. 48. You were a good deal more than one
hundred feet away from him when you saw him~
A. Yes, sir. I had inC{reasedmy speed then.
Q. 49. How fast weTeyou going then ~
A. I say between fifty-five and sixty.
Q. 50. Between fifty-five and sixty miles an hour. And

how much distance would it have required to stop your car
when you .yere going fifty-five or sixty miles an hour, and
when you were in one hundred fifty feet of him~
A. I would sav it would take me one hundred fiftv feet or

more to stop th~n. "
Q. 51. One hundred fifty feet or more ~
A. Yes, sir, at that speed, sir.
Q. 52. This sigTI~lkept on blinking showing his purpose to

malre a left-hand turn, as you went on down the road ~
A. Yes, sir, as I approached him. Yes, sir.
Q. 53. In other words, the signal never stopped,' it kept

@~ .

A. Not that I ImovYof,-it was still blinking.
Q .. 54. Now, when you saw this truck when you were about

,one hundred fifty feet of it, as you were coming- down the
road toward it, and about one hundred fifty feet away, you
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saw this truck, you say, coming into your lane of travGl, didn't
y.oU~
A. He turned into my lane .oftravel.
Q. 55. He was ab.out half way in your lane of travel when

you saw him, was he not ~
A. N.o,sir.,

page 141 ~ Q. 56. N.ow,on page twenty-three of the record,
I will read you from the record, and ask you if

these questions were asked you and whether or not you made
the answers thereto as indicated: Question: "And what did
you do at that time, when you say you saw this truck up there
with its left light blinking~ pid you do anything to hring
your speed under controU" Answer: "Well, sir, when I got
over top of the hill there and seen the truck and seen he was
on his side of the road and sitting there, I advanced on, on
dovvn the road.' , You advanced on~
'A. Yes, sir.
Q. 57. Question: "He was sitting there~" AllsweT: "He

was sitting there."
A. Yes, sir.
Q. 58. He was not moving', although this left light was

blinking? So you do know the left light was blinking?
A. Yes, sir.
Q. 59. As you advanced on down the road it kept on. Now,

you say you didn't state that when you began cutting down
your speed he had gotten across in your lane of travel?
A. When I hit m,' brakes- '''\Thenhe turned to cross the

white line on me I 'hit my brakes.
Q. 60. W'ell, he was across in your lane before you started

breaking, was he not?
A. No, sir, he started across,-he was crossing the white

line.
Q. 61, I read you fr.om pages twenty-three and twenty-four

of the record, and see if these questions and an-
page 142 ~ swers are correct. Question: "And you didn'{

start to cut do'wnyour speed until you we're how
close to him?" Answer: "I would judge that for about one
hundred :fifty feet when he turned across the road." Ques-
tion: "One hundred :fift~,feet, and where was the truck at
that time when you say you cut down your speed, began cut-
ting down your speed, '01' trying to?" Answer: "He had got
across into my lane of the road." Question: ",Vas he in your
lane?" Answer: "Yes, sir."
A. He was-he was coming into my lane.
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Q. 62. He crossed into yoUl~lane ~
A. He was coming across, yes, sir,-how come me to apply

my brakes, sir.
Q. 63. He was in your lane ~
A. Yes, sir.
Q. 64. Question: "Or just crossing your lane ~', Answer:

"He was about half way in, coming right across." Question:
"You mean the front of his truck was half way over in your
lane at that time ~" Answer: "Yes, sir, coming across?"
Were those questions asked you ~ .
A. That is why I was sliding. Yes, sir.
Q. 65. Did you make those answers to them~
A. Yes, sir.
Q. 66. And they were correct answers ~
A. Yes, sir.
Q. 67. 1.believe your car was in contact with the truck on

the left side of your -car about the rear of the fender and at
the door~

A. Left front fender, yes, sir.
page 143 r Q. 68. Left front fended

A. Yes, sir.
Q. 69. And the truck's contact with the car was also on the

left side of the truck'i
A. I don't know, sir, only what I was told.
Q. 70. You don't know, then, about where the contact was

with the truck~
A. No, sir.
Q. 71. Didn't you state in your examination yesterday

that the left front fender of the truck hit the automobile ~
Didn't you state that on the witness stand on yesterday?
A. I was told the left side of the truck was tore up.
Q. 72. I am not asking' you what was told you. I asked vou

if you stated before this jury yesterday that the left of the
truck hit your automobile ~
A. Yes, sir. 'WIlen I hit this side went up over tlJe road-

sidewalk, my rear tire busted and wrapped me around the
front of the truck, and the damage done to the truck I do
not know.
Q.73. You didn't say anvthin~' about the tire bursting when

you testified about these facts before, did you ~

By Mr. Gillespie:' Obiection. I think that the Jury will
remember that he stated that the tire bursted.
By the Court: Let him answer the question.
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A. Yes, sir, I thillk I told you that yesterday.
Q. 74. I mean in the hearing preceding this trial-before

this trial-did you say anything about the tire
page 144 r bursting ~

A. I thought I had, sir.
Q. 75. Now, when you got somewhere within one hundred

fifty feet from the truck I believe you said you were at the
entrailce that goes into the Richlands high school.
A. Same,vhere near there I wauld say.
Q. 76. When you say that you saw this truck start across ~
A. I say right here is the entrance to the Richlands high

school.
Q. 77. Make a mark. there where you say you were at that

time. Make an "X" mark on this map. vVbere is the special
map, the 'one the jury has ~ May we have it just a minute
please. Now, I will /Set you to make an "X" mark on the
map where you say that you were at the time that you first
sa:w this truck start across ~
A. I say somewhere in that neighborhood.
Q. 78. That is ,Yest of the entrance to the Richlands bigh

school, is it not 1

By Mr. Gillespie: Let the jury see where he put the mark.
By Judge Lively: All right.

A. This is to Richlands ~
Q. 79. Yes.
A. I would say that would be West.
Q. 80. V\Tere you ,V'est of that entrance, 001' did you see it

by the time you got to the entrance ~
A. I would say I was right about that entrance there; right

along there, that lower side of the driveway that goes, into
Richlands high school.

page 145 r Q. 81. Now, where was it yau claim that the
Mundy truck was at that time~ Put a "Y"

where yau claim the Mundy truck was ~
A. ,i\ThenI first saw him turn across-Here is the lower

end.
Q. 82. When you first saw him turn across 1
A. He was approximately here.
Q. 83. Put a "Y" there. .
A. Yes, sir,-turning into the lower side of this driveway

that ~oes into the Texaco Service Station.
Q. 84. How far is it from where you claim. that yau saw

the Mundy truck sitting to the North lane of the highway?
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How far did he have to go to get into the North la.ne~
A. How far did he have to cross ~
Q. 85. Yes.
A. He was sitting right at the white line on his side of the

road. All he had to do was to start across.
Q. 86. By sitting at the white line, ho"v close do you mea~l

to the white line ~
A. Right at the edge of it. He had got his left tire tilting

to the side of the road.
Q. 87. And the front of the truck was further across~
A. He was sitting direct-straight-parallel ,vith the line.
Q. 88. In other words, his truck bad not tilted over to the

North lane~
A. No, sir.
Q. 89. It was sitting straight~

A. Yes, sir, he was sitting facing me, sir.
page 146 ~ Q. 90. I believe you said that ~yourfront wheels

were up on the sidewalk~
A. Yes, sir.
Q. 91. At the time of the collision~
A. No, sir.
Q. 92. They were not ~
A. At the time of the collision. Yes, sir, they was. I had

them on the right side-I had the front end up.
Q. 93. ""\iVhenyou saw him, you admit he "vas over in your

lane, or coming into your lane, what did you do~
A.. I hit my brakes, sir.
Q. 94. And what did your car do?
A. My automobile slid.
Q. 95. ""\iVhatdid your car do~
A. It started sliding.
Q. 96. In what shape was it when it started slipping?
A. I cut it to the right as far as I could and it went to slid-

ing sideways.
Q. 97. How far did it slide sideways ~
A. I don't know.
Q. 98. About how far ~
A. I say one hundred forty feet or fifty feet at that time,

at the time I hit my brakes.
Q. 99. From the time you hit your brakes this Rutomobile

slid sideways ~mehundred fOTtyor fifty feet?
A. Not completely sideways. It was sliding on an angle.

. Q. 100. Tell us what sort of an angle it was
page 14:7. ~ sliding ~

A. Sliding in on an angle, the right end was
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working over to the left. I got it kind of straightened back
when I was going in to the front of him. \i\ThatI mean, going
over the sidewalk I had cut it as far as I could to try to cut it
back.
Q. 101. \Vhere were your wheels during that sliding of one

hundred forty or fifty feet ~
A. They were sliding, sir.
Q. 102. The wheels were sliding too ~
A. Yes, sir.
Q. 103. vVere they turning or set?
A. They were sliding, sir.
Q. 10~. You meai} by that they were not turning~
A. No, sir, my brakes had locked.
Q. 105. So the car, when you put your brakes on, this dis-

tance which you estimate something like one hundred fifty
feet, the car turned' sideways and slid something like one
hundred forty or one hundred fifty feet ~
A. It didn't turn sideway, it started creeping' on a angle.
Q. 106. Didn't you say it \vent sideways ~ Didn't yon say

that just now~
A. It started sliding.
Q. 107. And it went that way for one hundred forty or one

hundred fifty feet 1
A. Until I went up over the sidewalk.
Q. 108. It had pl~nty of power when it stopped sliding,

didn't itT
A. I don't understand your Question.

page 148 ~ Q. 109. It had a good deal of power in it when
it hit the truck~ -

A. It was turned completely around, if that is what you
mean-bv the impact-yes, sir.
Q. 110. How is that~
A. The impact of the truck and me colliding there tnrn(:'d

me cIeRI'oO1M'bd , sir.'
Q. Ill. Hdidn 't hit the truck until it got on the left-hand

side of it, did it~.
A. It wr:lPped right around the truck.
Q. 112. You struck the truck on the opposite side of the

huck from what. was next to you ~
A. H wraDDed rig'htaround the front of the truck.
Q. 113. Didn't it strike the truck on the opposite side of the

truck from that which was facing' you?
A. It wrapped around the front of the truck. I could not
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tell you whether it hit on the right or left side. I know it
,vra,pped a,roun,c1. '

Q. 114. You say you don't know ,\7here this truck showed
the contact to be ~
A. I didn't go up to the truck. I was taken to the hospi tal.
Q. 115. Now, what did your car do after it struck the truck~
A. It turned a half spin-went around to the right, 1he

rear end, and rolled back into the Piggly-Wiggly drive\vay.
Q. 116. It turned around to its right after it struck Ole

truck~
A. .It went around to the right; the back of tile

page 149 real' went to the right in a ])alf turn.
Q. 117. You know about it doing that?

A. Yes, sir.
Q. 118. Then where did it go? .
A. It just rolled back in10 the Piggly-\Viggy drive-way.
Q. 119. It rolled back into the Pigg]y-\Viggly driveway?
A. Yes, sir.
Q. 120. You know that it struck the left-hand side of this

.b:uck, don't you?

By Mr. Gillespie: Objection. He has asked that question
a. number of times .
.By the Court: The objection is sustained. He says he

dIdn't know.

Q. 121. You do remember what your car did/there, the
actions it took and what occurred there, don't you ~
A. Yes, sir. .
Q. 122. You were there where you could see this truck al)d

see your car?
A. I was taken out of the automobile, sir, and put into the

ambulfrnce. ' .
Q. 123. I am talking- about during this occurrence. You

could see the truck and see the car ~
A. Yes, sir.
Q. 124. And see their position ~
A. Yes, sir.
Q. 125. And did do in

A. Yes. I was wrapped right around th.e front
page 150 ~ of the truck.

Q. 126. You do know when your car came to a
stop it was headed back toward Cedar Bluff?
A. It was, yes. sir. It turned a half turn into a half circle

and was headed back.
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Q. 127. And 11O"w far was it away from this truck1
A. To judge that, I don't know. I could not move. I could

see the truck. I don't kno"w,it may have been fifty or seventy-
five feet, I don't know exactly.
Q. 128. Did your car slide on until it struck the Mundy

truck or did it stop before it got to the Mundy truck1
A. I would say it was sliding when it \vent up over the side-

walk, and it was still yet sliding.
Q. 129. Still sliding1
A. Yes, sir,-never did stop sliding until the collision.
Q. 130. In your testimony before didn't you testify that this

truck slid sideways until it got within ten feet of the Mundy
truck and then you put the gas to it?
A. I tried to put the gas to it. Yes, sir, I believe you ,vill

find that there. I never could get it to take hold and stop
sliding on me.
. Q. 131. I believe you said, I am not sure, that you didn't
cut down your speed any until you put on your brakes there
when you say you were within one hundred fifty feet 1
A. Until I seen the truck staTt across on me, yes, sir.
Q. 132. Now, in your testimony before, on page twenty-six,

were you not asked tbese questions and make these answers:
Question: "Did you slide the whole one hundred :flftv feet

there sideways until you got to this truck 1"
page 151 r Answer: "No, sir. I released my brakes when I

seen that I was going to hit the truck and cut it
to the right just as far as I could, and gunned the car. I mean
I gave it the gas." Question: "You gave the car gas and
cut to the right and released your brakes 1" Answer : Yes,
sir." Question: About where were you when you did that 1
About how close to the truck of Mr. Mundy1" Answer:" I
had approximately-I would say I was within ten feet of the
truck. "
A. Yes, sir, the car-I mean the breaks would not break

loose on it, sir.
Q. 133. You said when you testi:fled before that it slid one

hundred forty feet or something like that:.. You mean it
stopped sliding then, didn't you ~ \iVas that not the substance
of your testimony before ~
A. I don't believe it stopped sliding, sir.
Q. 134. But you did give those answers to the questions 1
A. I tried to give it gas and it would not take hold.
Q. 135. You answered as I have read to you from the

record 1
A. Yes, sir.
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Q. 136. Did you see any cars coming up behind the truck of
Mundy 1
A. Before he turned in front of me. Yes, sir.
Q. 137. Where were these cars 1
A. They was coming up behind the truck-three of four of

them scattered on that side of the road.
Q. 138. Behilld 1
A. Yes, sir, behind him.

Q. 139. How close was the closest of those cars
page 152 r to the Mundy truck?

A. I would not-I would not swear to. lJlat.
There was three or four cars.
Q. 140. How far behind the Mundy truck was the nearest

car~
A. I could not say; I would not say, because-
Q. 141. You stated before "They were behind the truck

on down the road" 1
A. Yes, sir. I know there wa.s three or four cars up through

that distance. I would not swear to it.
Q: 142. You gave us an estimated distance of the nearest

one to the Mundy truck was two hundred feet.
A. I don't remember that sir, if I did. I know there was

three or four cars coming up behind him there.
Q. 143. I read you from pages twenty-six and twenty-seven

of the record.' See if I read your answers to the questions
correctl~f. Question: .,' Now, you say you saw some cars
coming; behind Mr. Mundy's truck?" Answer:' "Yes, sir."
Question: "How many cars did you see ~" Ans\ver:" There
was t.wo or three coming on up here, coming East." Qnes- .
tion: "I believe you say tha.t they got over out of the )'oad
and stopped ~" Answer: "They was getting over, yes, sir."
Question: "They were over out of the South traffic lane ~',
Answer: "Yes, sir." Question: "Getting over on the
shoulder of the road ~" Answer: '.'Yes, sir." Question:
"Where were these three ca.rs?" Answer: "They were

. behind the truck on down the road." Question: "How far
behind it 1" Answer: "Oh, estimating;, I would say two hun-
dred feet back in behind the truck." Questions : "You mean

the front one was two hundred feet from the
page 153 r truck ~" Answer: "Something like that."

A. Yes, sir.
Q. 144. Did you make those answers before?
A. Yes, I did. I forget the distance there on that.
Q. 145. About two hundred feet was the nearest car to the

Mundy truck~
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A. At that time '1 would say that, yes, sir.
Q. 146. I believe you also stated those cars and all of them

were out of the South traffic lane?
A. Yes, sir, they had pulled over.
Q. 147. I am not asking you if "they pulled over. Did you

state they were out of the traffic lane, off the rock road?
A. They were pulling over to the right-getting over.
Q. 148. On page twenty-seven of the transcript of your

evidence, I will ask you if you were asked these questions on
the previous trial and made these answers:

By Mr. Gillespie: ViThenwas this? Give him the date of
the trial.
By Judge Lively: The 25th of November, 1957.

Q. 149. Pages twenty-six and twenty-seven. Question:
"How many cars did you see?" Answer: "There was two
or three coming on up here, coming East." Question:. "I
believe you say that they got over out of the road and
stopped 1" Answer: ' 'They was getting over, yes, sir.' ,
Question: "They were over out of the South traffic lane?"
Answer: "Yes, sir." Did you make 'those answers 1
A. Yes, sir.

page 154 r By Mr. Gillespie: It is the same questions and
the same answers he just finished reading. I tllink

that the Court, counsel and the jury are entitled to have all
these questions at one time. There ought to be some limit
to the number of times the ,,,,itness be required to answer the
same questions. ,Ye object to counsel for the defendants
going over the same thing over and over again.
By Judge Lively: That objection is entirely an unwar-

ranted one. I just asked this witness if he seen these cars
coming up behind the Mundy truck, and were all out of the
South traffic lane, all off the hard top, and he had not made
any answer to that. .
By the Court: You had read over there some portion

twice is what counsel had reference to. Let's move on as
quickly as we can. You are entitled to cross examine the
witness. He is on cross examination. Go ahead.

Q. 150. Now, were you asked those questions and did you
make those answers 1
A. Yes, sir. They were pulling off the road.
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Q. 151. Did you answer" They were over out of the South
traffic lane ~"
A. If I did I don't remember it. You have it there. I do

know the cars, at this time, ~werepulling over at that time.
Q. 152. Do you know they were out of the South

page 155 ( traffic lane?
, A. They may not have been completely out.

Q. 153. That is vvhatyou said that tlJey were over out of the
South traffic lane? '
A. That is what I said there, }Tes, sir.
Q. 154. So, at the time and before the time you reached the

place of the accident the South traffic lane was completely
clear, was it not?
A. The North side is clear, sir.
Q. 155. I am not talking' about the North side. The South

side is the side next to ,'Timpy Jones?
A. I could not ten you about that sir, because I ,vas watch-

ing- this truck.
Q.. 156. There was not anythimt to have kept von from l)ull-

ing to the South of the Mundy Truck, and you had fl dear
S.outh traffic lane to go in? ~
A. I had no.business over there, sir.
Q. 157. You didn't have an}Tbusiness over there?
A. No, sir.
Q. 158. Then, is yonr idea it was better to run into this

car?
A. I dion't run into him. I was trying' to dodge him.
. Q. 159. There was some contact there between the cars ~
A. Yes, sir ..
Q. 160. And there was no reason whv you could not have

gone to the left of this car ? You had a clear South traffic lane
to go in?
A. No, sir, I would not try to go on that side. I don't think

my sense of directiOll would have told me to do
page 156 ( that.

Q. 161. So far as any physical obstruction was
concerned you could have done that?
A. I would not say that. My view was blocked with the

truck by that time,-by the t.ime he had turned across on me.
Q. 162. You could not see for the truck?
A. After he had took across there, no, sir.
Q. 163. You saw these cars'
A. Yes, before that turn.
Q. 164. Before he turned across ~
A. Yes, sir.
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Q. 165. You .didn't expect them to turn back into the traffic
lane, did you~
A. I didn't expect him to turn across on me, sir, until he

did.
Q. 166. His lights were blinking for turning across, were

they not ~ You knew "vhat that meant ~ '
A. Ye.s, sir, I knew what they meant.
Q. 167. You knew if you followed the signal his lights were

giving-if he followed the signal his lights were giving, he
would cross your traffic lane ~
A. Not right in front of me.
Q. 168. You did know he had cut even then, didn't you~
A. No, sir.
Q. 169. Let's see, on pages tWeJlty-twoand twenty-three, I

read from the record of your testimony in the former tria1.
Question.: "You also saw the left blinker on this truck was

on~', Answer: "Yes, sir." Question:" Giving
page 157 r a signaH" Answer: "Yes, sir." Question:

"Wbat did that mean~" Answer: "That meant
he was going to turn in left, a left turn." Question: "That
meant he was turning left which would have been across your
lane of travel ~" Answer: "Yes, sir."
A. That is right, yes, sir. I didn't know he was going to

turn across there in front of me.
Q. 170.'You knew that was what his signal meant, didn't

vou"?
., A: Yes, sir.

By Mr. Gillespie : We would like to know the purpose of
reading these questions and answers. Certainly if it is for
contradiction it is exactly like the testiniony here today. ,Ve
still would like to insist that there be some limit to the ques-
tions on the same proposition in this cross examination.
Bv the Court: The witness is on cross examination. Go

a]le~d.

Q. 171. I believe you stated yesterday that this car be-
longed to you personally ~
A. Yes, sir, it was my car.
Q. 172. Your car~
A. Yes, sir.
'Q. 173. I believe you also stated that you were employed

by the Pocahontas Fuel Company~
A. Yes, sir.
Q. 174. Are you yet?
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A. Yes, sir.
Q. 175. Yet with them?

page 158 r A. Yes, sir.
Q. 176. And have been ever since?

A. Yes, sir.
Q. 177. And you have been paid your salary by this com~

pany?
A. Yes, sir.
Q. 178. That is your salary that is paid you in this county

is for acting as part time officer over there?
A. Yes, sir.
Q. 179. That is the only work you do for them?
A. No, sir. I drove the ambulance, I haul the time cards

and mail to and from Pocahontas and do a lot of their er-
rands.

Q. 180. The only pay you get for this paTt tim~ deputy
sheriff work you say you are engaged in was from the Poca-
hontas Fuel Company?
A. Yes, sir.

By the Court: Is that all, gentlemen?
By Judge Lively: I want to ask 'one further question.

Q. 181. You say when you fiJ;'st saw this truck you could
not tell whether it was moving or standing still?
A. "\iVhenI first topped the hill.
Q.' 182. 'When you first topped the hill you could not tell

whether it was moving or standing still?
A. That is right.' .
Q. 183. You did, at that same time, see this left signal light

blinking though?
A. Yes, sir.

page 159 rQ. 184. And you didn't cut down your speed
at that time, but on the other hand increased it?

A. At that time I could have stopped if he had went across
the road in front of me.

Q. 185. That is not the question I asked you. At the time
you saw this car comiJig with this left blinker light on, you
could not tell 'whether it was moving or standing still?
A. That is correct .
. Q. 186. You didn't cut down your speed but you increased
it?
A. That is ri~ht, sir.
Q. 187. I believe you have stated that you went to the hos-

pital the same .day this occurred?
A. Yes, sir. I was taken to the hospital.
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Q. 188. Did Mr. Mundy 'talk with you before you went to
the hospital1
A. Not as I know of, sir.
Q. 189. Did he talk 'with you after you went to the hospital1
A. I don't remember it\ sir, if he did.
Q. 190. Did you introduce him to your wife 1
A. That might have been about two weeks or something

like that after that, somewhere in that neighborhood.
Q. 191. Did you talk to Mrs. Patton, the superintendent of

nurses down there a day or two after the accident, possibly
the next day 1
A. The only time I remember of talking to Mrs. Patton

was after I ,vas up able to go around, and I saw her in the
central supply office dovvn on B floor and we was

page 160 r talking about the accident, and I don't recall only
, one thing or two things that Mrs. Patton said.

She said that she knew 1\1'1'. Mundy, knew his family, that they
lived near her and that he was awfully wild and reckless and
he was worrying his mother to death by wrecking cars. Did
you know he wrecked one last week 1 I said I didn't know a
thing about that. That is all I remember talking to Mrs.
Patton.
Q. 192. The question I asked was whether or not you talked

to Mrs. Patton the next day or the following day after the
accident took place 1
A. No, sir, I was doped and unconscious. I would not say I

did, sir.
Q. 193. Did you tell Mrs. Patton, at that time, that you had

talked to Mr. Mundy about this the day before 1
A. I don't remember talking to her at that time.
Q. 194. Did vou talk with Mr. Rasnick and Mr. Mundy on

the same day this accident occurred 1
A. I was told they was there. I don't remember it, sir.
Q. 195. At that time, tIle same afternoon of this accident,

did you talk to Mr. N. C. Rasnick and Mr. Mundy here, and
tell them that you were in bad shanc but everything will be all
right and told them you had called your wifc, and Mundy
asked you if he could do anything for you and you told him
no. Did anything like that occur 1
A. I don't remember that, sir. I do remember the Doctor

having the nurse give me a shot.
Q. 196. Do you remember Mr. Mundy saying to vou at that

time l)e was sorry, and you said to Mr. Mundy,
page 161 r don't let it worry you, it was' one of those things,

it was not your fault, I should not have been
driving the way I was 1
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A. I don't remembeT that, sir.
Q. 197. Did you tell Mrs. Patton, during this conversation

I have just asked you about, that you didn't know whose fault
the accident was 1
A. I don't remember telling Mrs. Patton that.
Q. 198. And you didn't tell her 'tha.t you had talked to

Mundy?
A. I don't remember it if I did, sir.

R]~-DIRECT EXAMINATION.

By Mr. Proffit:
Q. 1. vilhen you saw the Mundy truck stopped there in

the left traffic lane and with the blinkeT light on, what did
you think he had stopped for W

A. To let me pass.
. .

By Judge Lively: That is objected to because immaterial.

Which objection the Court overruled to which ruling the
defendants, by cO'U,11.se, at t.he time excepted.

Q. 2. And your answer was?
A. To let me pass, sir.

• • • • •
C. H. GAIJLIMORE,

another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

DIR.ECT EXAMINATION.

page '162 r By M~'. Gillespie:
Q. 1. You a:re Trooper C. H. Gallimore 1

A. Yes, sir.
Q. 2>.Where do you live 1
A. Marion, Virginia.
Q. 3. I believe you are a member of the State Police

Force 1
A. Yes, sir.
Q. 4. How long have you been a member of the State

Police Force 1
A. Approximately four years, sir.
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Q: 20. Tell the jury what part af the truck "wasdamaged.
A. The left frant fender, the haad and left side

page 164 ~ af the truck was damaged.
Q. 21. The left frant fender and haad ~

A. Yes,' sir.
Q. 22. Any damage dane to. the bumper ~
A. Carrectian an that. It was the right frant fender and

haad that was damaged.
Q. 23. Are yau sure abaut that~
A. Yes, sir.
Q. 24. The right frant fender and haad ~

. A. That is 0arrect.
Q. 25. Nmv,was there any glass 0.1' dirt 0.1' ather debris on

the raad 0.1' driveway, 0.1' area in the vicinity of where this
truck was sitting when yau gat there ~
A. Yes, sir, there was. '
Q. 6. Tell the jury where yau faund that glass and debris ~
A. It was in the \Vestern half af the driveway and the

highway, just abaut in the center af that half af the inter-
'section.

By Judge Lively: What did yau say. Let the reparter
read it over £0.1' yau.

Thereupan the answer "It was in the \Vestern half af the
driveway and the highway, just abaut in the center af that
half af the intersectian." was read by the reparter as
reparted.

Q. 27. I hand you what has been intraduced in evidence
and identified as Plaintiff's Exhibit No.. 1, which is a map

purparting to. shaw the high'way at that paint
page 165 ~ and which also. shaws driveways and different

business establishments, as well as the high
schaal an the Narth side af the highway, and will ask yau
to. examine that map, and after examining it, can yau tell us
which driveway entrance yau referred to. as being the place
where yau faund the glass and debris?
A. Yes, sir. This ane right here.

. Q. 28. Turn the map araund here and paint it aut to. the
Jury.
A. This ane right here, this driveway.
Q. 29. And wauld yau put the letter "A" at approxi-

mately as near as yau can lacate it an this map, where yau
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Q. 5. ,\7here were you stationed on September 2, 1956,
Trooper Gallimore ~

A. Richlands, Virginia.
Q. 6. ,7\7ere you called upon to investigate a. traffic accident

which occurred just VV' est of the new Richlands high school
on that day, shortly afternoon ~

A. Yes, sir.
Q. 7. Did you go to the scene of that accident amI make an

investigation V
A. Yes, sir, I. did.
Q. 8. Did you find out, after you got there, what vehicles

had been involved in the accident 1 .
A. Yes, I did.
Q. 9. Tell the jury what those vehicles 'were, what kind

thev were1
page 163 ~ A:. A 1956 GMC two ton truck and a 1956

Pontiac sedan were involved.
Q. 10. Had either one of those vehicles been moved when

you got there ~
A. No, sir, tHey ]]ad not.
Q. 11. Did you._learn who was operating the Pontiad
A. Yes, I did.
Q. 12. vV]]0 1
A. Mr. James Elijah Honaker.
Q. 13. Did you learn who had been opera.tillg the GMC

truck~
A. Yes, sir.
Q. 14. ,Vho ~
A. Charley Da.vid Mundy.
Q. 15. Is that the same Charles Mundy who sits over

there 1
A. Yes, sir, it is.
Q. 16. Tell the jury what t]le position of tIle truck was

when you got there V
A. The truck was sitting at an angle a:cross the road

headed in a Northeasterly direction.
Q. 17. And over what portion of the road or what traffic

lanes was the truck occupying 1
A. It was occupying the 'Vest bound tra.ffic lane, sir.
Q. 18. That would be the traffic lane leading to Richlands V
A. Tha.t is correct.
Q. 19. Could you tell what part of the truck ""vasdamaged,

if any of it wa.s damaged?
A. Yes, sir.
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A. The skid marks I could only determi'ne on
page 167 ( the highway. I don't know whether they were on

the gravel portion or not.
Q. 44. After the car left the highway, across the sidewalk

and driveway into this parking area?

By Judge Lively: Objection. Let the witness state that.

\Vhich objection the Court overruled, to which ruling the
defendants, by counsel, at the time excepted.

By The Court: Go ahead aI;d answer.

Thereupon the foregoing question was read by the reporter
as reported ..

Q. 45. VVere ther~ any skid marks from that point on?
A. I could not determine. The gravel" was torn up. The

best I reniember the skid marks "wereon the highway, going
in the vicinity of the front of the truck. "

Q. 46. \iVhat kind of surface ,vas there in this particular
area of the Piggly-Wiggly?
A. Gravel.
Q. 47. Loose gravel?
A. Yes, sir.
Q. 48. What was the position of Mr. Honaker's cad
A. It was headed East. It was headed in this direction on

the map.
Q. 49. Back toward Cedar Bluff?
A. That is correct.
Q. 50. \¥hat portion of the automobile was damaged ~
A. The left side Of the Pontiac and the windshield were

damag-ed considerably.
Q. 51. \¥ as the front of that car damaged ?-Show any

evidence of having been in contact with anything else at
~? "

page 168 ( A. I don't remember, sir.
o Q. 52. But you do remember the left side?

A. Yes, sir.
Q. '53. Did you make notes at the time as to what damages

you observed?
. A. Yes, sir, I did.
Q.54. Da yanr notes show any damage to the front of the

car' .
A. No, sir.



Hayes Richlands Metal Products v. J. E. Honaker 111

C. H. Gallil1wre.

found this glass and debris on the surface of the road or
driveway?
A. I will.
Q. 30. Now, Mr. Gallimore, did you see any skid marks

upon the highway neal' 'where this debris and glass was, or
where the truck was sitting, when you got there?
A. Yes, sir, there was some skid marks there.
Q. 31. Tell the jury where those skid marks were and de-

seribe them and their length and location in the highway, if
you have that information?
A. The skid marks were headed or were angling toward

the direction of the truck, and they pointed in a North-
westerly direction. They were in an angle.
Q. 32. Now, just take this map again, if you will, and try

to describe to the jury just about the angle and location of
these skid marks.
A. The skid marks, generally, were in this direction.

Q. 33. And you say they were at an angle?
page 166 ~ A. Yes, sir, they were.

Q. 34. Where did they begin?
A. I don't know, sir.
Q. 35. \iV ere they in the \iVest bound traffic lane or the

East bound?
A. They were in the \Vest bound.
Q. 36. Do you know about how long they were?
A. I did measure the length of the skid marks, from the

time the skid maTks started until the car came to a complete
stoP.
Q. 37. \Vbat was that distance?
A. Sixty-three paces.
Q. 38. And about what is the length of your pace?
A. Approximately thirty inches.
Q. 39. And you say that was from where the skid marks

began until where the car was sitting when you got there?
A. That is correct. .
Q. 40. ,Did you measure the distance from the truck to

the car?
A. No, sir, I didn't measure it.
Q. 41. Can you give to the jury any estimate as to what

that distance was?
A. The car was apnroximately fifty feet from the truck.
Q. 42. Anproximately fifty feet from the truck.
A. Yes, sir.
Q. 43. Did these skid marks extend from where the car

was sitting, hack up to the East for sixty-three paces?
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A. The right front fender and side. Not specifically, gen-
erally is all I can say.

Q. 2. Is there anything in your notes to indicate which
portion of 'the truck was damaged in the collision 1 ""\iVillyou
refer-
A. Yes, I will. My notes reflect the left. I was facing the

truck at the time I made them.
Q. 3. Your notes were made at the time of your investi-

gation 1
A. Yes, sir.

Q. 4. 'While the truck was still there 1
.page 170 r A. Yes, sir ..

Q. 5. And before the vehicles had been moved1
A. Yes, sir. .
Q. 6. And they were made by you 1
A. That is correct.
Q. 7. As an officer in the State'Police Force'?
A. Yes, sir.
Q. 8. In your official capacity and during your investiga-

tion of that accident~
A. Yes, sir.
Q. 9. And your' notes, so made, reveal it was the left front

of the truck that was injured ~
A. My notes reveal that, yes, sir .

• • • • •

Outside the hearing of the jury.

page 172 r

• •

•

• •

•

•

By Mr. Shuffiebarger: The defendants, by counsel, move
the Court to strike out the evidence as to both defendants
for three specific reasons.

1. That the burden is upon the plaintiff to prove, by a
preponderance of the evidence, that the defendant, Charles
Mundy is guilty of negligence which proximately caused
the accident. We feel that there has been a total lack of any
evidence showing any negligence on the part of Charles
Mundy.



Hayes Richlands Metal Products v. J. E. Honaker 113

C. H. GallimMe.

Q.. 55. They do show damage to the left side 1

By Judge Lively: That is objected to.

'iVhich objection 'the Court overruled, to which ruling of
the Court the defendants, by counsel, at the time excepted.

A. Yes, sir. .
Q. 56. Mr. Gallimore, what was the speed limit at the

place where this accident occurred' .
A. Fifty-five miles. Fifty-five miles an hour.
Q. 57. What kind of a day was iU
A. It was clear.

By Judge Lively: Objection to that question-What .vas
the speed limit.
By the Court: If the witness knows, he can so state.
By Judge Lively: The Statute does not fix the speed

limit.

By The Court:
Q. 58. What is the posted speed liinit'
A. Fifty-five miles. Fifty-:five miles an hour.

page 169 r By Mr. Gillespie:
Q. 59. What kind of a day was it ~

A. It was a clear day, sir.
Q. 60. And dry~
A. That is correct.
Q. 61. And you say your paces are about thirty inches ~
A. Yes, sir.
Q. 62. And you stepped off sixty-three paces from where

the skid marks began to where the car came to rest'
A.' That is correct.

CROSS EXAMINATION.

By Mr. Shuffiebarger:
.Q. 1. During your direct examination by Mr. Gillespie you
first testified that the left front of the truck was damaged
and later changed that to the right side of the truck. After
reflecting upon that, can you state to the jury specifically
which portion of that truck was damaged in the impact with
the Honaker car ~
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2. Even if there were evidence of negligence on the part
of Charles Mundy, there is also explicit and direct evidence
of contributory negligence on the part of the plaintiff, J.
E. Honaker. In the first place, with reference to that point,

under Honaker's own statement as to the speed
page 173 ~ of his car, he is guilty of negligence per se, be-

cause he is guilty of violating the Statute. He
stated he was driving between fifty-five and sixty miles an
ho.ur. The maximum speed limit there was fifty-five miles
an hour, pence he is, as a matter of law, guilty of negligence.
He admits that when he came over the crest of the hill

that he observed the truck being operated by the defendant, ,
Charles Mundy, giving a signal indicating to him, Honaker,
that the truck ,vas preparing to make a left hand turn.
The statute in Virginia provides that when a signal to

stop, start or go is given by the driver of a vehicle and is
seen or should be seen by the driver of another car, then it
becomes the duty of the driver of that other car to bring
his car under control.
Section 36-246 of the Code provides: Drivers receiving

a signal from another driver shall keep their vehicle under
complete control, and shall be able to avoid an accident
resulting from a misunderstanding of such signal.
There is, under the plaintiff's own testimony evidence that

he observed the signal of Mundy, he understood it, but he
failed to keep his vehicle under control, and failed to be able

to avoid an accident, hence he was guilty of a
page 174 ~ second breach of a statutory duty, and also

guilty of negligence per se.
I don't think it is necessary to repeat Mr. Honaker's testi-

mony, but he states that after he saw this signal light indi-
cating a left hand turn, that instead of bringing his vehicle
under control and instead of avoiding the accident he in-
creased the speed.
They are two distinct violations of the Statute, being

specific acts of negligence on the part of the driver of the
Honaker car.
He is guilty of negligence per se, hence the contributory

negligence, and by reason thereof, any verdict the iury would
find would be subiect to be set aside because of that.
3. Our third point is upon the defendant, Raves Richlands

Metal Products Corporation filing its affidavit, denying
Mundy was an alrent, servant or emplovee at the time of
the accident and denyin,'! ownership of the truck. The bur-
den was upon the nlaintiff to prove. by a prenondpl'anre of
the evidenf'e, Mundv was. in fact, 1m agent of the defendant
Haves Richlands Metal Products Corporation.
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We feel the evidence is completely void as to proof of
agency. -While he was an agent and employee of Hayes

Richlands Metal Products Corporation up until
page 175 r 12:00 0 'clock noon that day, then he stopped

being such agent, employee or servant, and was
either operating the truck on his own responsibility or as
agent of the owner of the truck, Macil McGlothlin.
By Mr. Gillespie: Now, if the Court please, as to the

third ground, we think that the evidence is certainly sufficient
to go to the jury on the question of agency of Mundy.
He testified that he was the emploYfleof Hayes Richlands

Metal Products on the occasion of this accident, and that
as an incident to and as part of the main purpose of this
truck being delivered to him as the agent of Hayes Richlands
Metal Products, he undertook to say that that truck was to
be delivered to the C. & S. Texaco Service Station for
servicing, and it was while he was acting in such capacity
that the accident occurred.
As to the motion to strike the evidence as to both defend-

ants fOTthe reason th~t the evidence fails to show negligence
on the part of the defendant, Charles Mundy, and that the
evidence shows that the plaintiff was guilty of contributory
negligence, we would say this:
The evidence clearly sho-wsthat Mundy, the driver of this

truck, had an unobstructed view for at least
page 176 r five hundred fifty feet. The law requires him

to keep a reasonable lookout, and if he had been
keeping a reasonable lookout it would have revealed this
Pontiac automobile proceeding toward him from the opposite
direction at a speed of fifty to sixty miles an hour.
In spite of the fact that tIus automobile was approaching

him in that manner, he, without any regard for the safety
of others using- that highway, or for his own safety, waited
until that car had gotten in approximately one hundred fifty
feet from him, when he abruptly pulled that truck from its
stopped position, in its own proper traffic lane, across the
V,Test bound traffic lane, blocking that lane. And it does not
make any difference whether the speed of the car-plaintiff's
car-at that time had been forty miles an hour or sixty miles
an hour, the result would have been the same. And while it
may be true, under the law, that traveling at fifty-five to
sixty miles an hour is in violation of the Statute, but there
is one very important element which the distinguished gentle-
men for the defenants have failed to take into consideration
in this case, and that is proximate cause.
The sole proximate cause of this accident was the negli-

gence of the defendant, Charles Mundy in pulling that truck
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across the highway, which the plaintiff had a right
page 177 r to expect would remain 'Open until he had sa.fely

passed.
The Supreme Court of Appeals, in a. recent case, has stated

that, in a simila.rcase, the fact that the defendant claimed
that the plaintiff was proceeding toward him from the op-
posite direction at an unusual high rate of speed, should
ha.ve put the defendant on an additional degree of care in
order to have stayed on his side 'Of the road until this
speeding automabile, appraaching from the opposite direc-
tion, had passed by in safety and avoided an accident, and
held when he failed to stay on his awn side of the road, in
face' of such approaching, speeding automobile, that he was
guilty 'Of such negligence as was the sole proximate cause of
the accident, and a verdict and judgment for the plaintiff in
tha tease \-vas sustained.
By .Judge Lively: What is the case~
By Mr. Gillespie: I have shown it in the brief filed in the

other case.
Bv Judo'e Livelv: ViTewauld like ta know what the case." n "

IS.
By Mr. Gillespie: It is in the past ten years, and it is

exactly the same case as to these grounds yau raised as was
cited in that brief. You have a capy of it.

page 178 r By Mr. Shufflebarge": In replv ta tlIe arg'u-
ment of counsel for the l)laintiff, I would like

ta call the Court'8 att('ntion to the fact. under the Statute
requiring' the g'iving of signals before starting or stapping
or going from a direct line, that OllT Supreme Court has held
tlHlt that does not make the driver-in. this case Mundy-an
insurer, but the law only requires him to use reasonable care
to see a turn could be made in safety.
Furthermore. the Statute, is Section 46-235 provides :-1

will read-Driven having 'Once given a hand, electric or
mechanical device signal. must cOlItinue the course indicated
11ll1essthey alter the ori.ginal signal to take care-
By the Court: That means when he g!we It left hand

sio'nal he wanted to turn to the right, etc.
Bv Mr. Shufflebarger: If he gives a left hand signal,

in(lic~ting ::l left turn, he is supposed to turn to the left.
Bv the Court: He is not sUl)Dosed to make that turn in

the 'face of oncoming traffic. I think that would be ::l .iun-
ouestion. Honaker said he had his car under conb'ol until
t]le truckpoDPed out in front of him one hundred fifty feet

away.
page 179 r B,; Mr. Shuffleharg:er: I refer the Court to

the Statute giving the starting and stopping con-
ditions.
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Under Honaker's own testimony if he were only driving
sixty miles an hour he would travel eighty-eight feet per
second aJld be able to stop his car in two hundred fifty-one
feet.
By Mr: Gillespie: That still would not permit him to stop

in one hundred fifty feet.
By Mr. Shuffiebarger: He saw this signal and it continued

to blink.
By Mr. Gillespie: He had a right to assume that that man

would stay there on the side of the highway.
By the Court: We will have to leave that for argument

before the jury.
r think, at this point, r "vill overrule the motion to strike.

r think the record, so far, shows negligence on the part of
the driver Mundy. r think there is evidence of agency. So
far as the contributory negligence is concerned, that is a
pretty close question, and that is what is troubling me.

r think, at this point, r will overrule the motion to strike.
By Mr. Shuffiebarger: V\Te desire to note an

page 180 r exception to the Court's ruling.

page 182 r

HERBERT JOHNSON, JR.,
a witness introduced on behalf of the defendants, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.

By Judge Lively:
Q.l. Wbat is your na.me~
A. Herbert Johnson, Jr.
Q. 2. Where do you live and what do you do~
A. I live in Richlands, and I am shop superintendent for

Hayes Richlands Metal Products at Richlands, Virginia.
Q. 3. How long have you been with Hayes Richlands Metal

Products as shop superintendent ~
A. Oh, about two and a half years, something like that.
Q. 4. '''ere you holding that position on September 2,

1956~
A. I was.
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Q. 5. Da yau knaw anything abaut a man by the name of
Macil McGlothlin bringing a truck toO the Hayes Richlands
Metal Praducts' place .of business far same wark toO do done
an it?
A. Ida.
Q. 6. ,Vhat do yau knaw abaut that ~
A. Well, I dan't remember the exact date, but seems like

it was on a Friday that Mr. McGlothlin called me and wanted
an extensian put"an his truck bed. I
Q. 7. Now, assuming that this accident happened an Sun-

day, September 2, 1956, yaur recallectian is that
page 183 r it was an Friday befare that this Mr. McGlothlin

called yau ~
A. He called an Friday, yes, sir, and wanted toO bring the

truck in an Saturday morning.
Q. 8. Did he mention any ather work to be dane' toO the

truck except the extension toO the bed~
A. No, sir ..
Q. 9. And what did the extensian an the bed consist of?

,\That did you da?
A. VV' e had to cut the boOdyin twa an the back end, I

believe it was toO put a foat extensian an it, and put the boOdy
back together.
Q. 10. 'Was that all yau were toO da under yaur cantract

and agreement with Mr. McGlathlin?
A. Yes, sir. ,
Q. 11. 'What didyau da? 'What did yau tell Mr. Mc-

Glathlin abaut daing this wark?
A. Well, it was sa late an Friday afternoan, we dan't

usually -w,orkan Saturday, I believe Mr. Mundy was still at
the shoOp,and I tald him if he cauld get Mundy toO da that
jab an Saturday far him it wauld be all right with me. ,
Q. 12. What Mundy da yau refer toO?
A. Charles Mundy.
Q. 13. This gentlemen here?
A. Yes, sir.
Q. 14. ,Vhat pasitian did Mr. Mundy 'Occupy?
A. He was the installation fareman.
Q. 15. And what are the duties 'Of an installatian fareman?'
A. ToO install badies and haists an matar trucks.

Q. 16. And did you see Mr. Mundy and see if
page 184 r he wauld da this wark?

A. Yes, sir, I did.
Q. 17. Did he agree toO do iU
A. Yes, sir.
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Q. 18.. What was to be done vvith this truck after the in-
stallation that you have spoken ofW
A. So far as I knew at the time Mr. McGlothlin would be

there and pick it up, as he had done previously to that job.
Q. 19. Had he been accustomed to bringing "work to your

shop and having work done thereW ,iVas he your customerW
A. Yes, sir.
Q. 20. ,Vhat had beeh his custom about getting the vehicles

after it was repaired W
A. ,Vell, as a rule I would say he was there most of the

time seeing the job performed, and he would take it himself.
Q. 21. Did you ever, at any time, move a truck for Mr.

McGlothlin, or a vehicle, to any place fOThimW
A. No, sir. .
Q. 22. Did you have any understanding or agreement,

express or implied, with )\,/[r.McGlothlin that you .were to
move this truck 01' take it any place away from your place
of business W
A. No, sir.
Q. 23. Did the company have a policy about the delivery

of trucksW Or about not delivering trucks or vehicles that
were brought there W

A. y,T ell, now, you have got me tied up there a
page 185 r little bit. Occasionally we have picked trucks up

from the dealer, the truck dealer, and bring' them
to the shop and install the bodies and hoists and take them
back to the dealer.

Q. 24. That applied to new trucks W
A. Yes, sir.
Q. 25. Now, did you ever, at any time, deliver trucks for

other people from your place of business, and, if so, what
was the proceedure that was followed and required by its
policyW
A. Well, I don't think I ever had to deliver a job for any

one except a dealer.
Q. 26. And what was the policy that you followed in de-

livering to the dealers WDid any of the men have authority
to take trucks back, or did they have to get your authority?
A. No, sir. Before the job was brought into the shop the

dealer would call me, and he would make arrangements
through myself and the dealer, and I ';wouldgo in the shop
and pick out an individual and send him to get the truck, and
when the job was finished I would pick out an individual to
take it back.
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Q. 27. Did any of these men, including Mr. Mundy, have
authority to deliver trucks or. motor vehicles of any. kind
and work on them without authority from you?
A. No, sir.
Q. 28. Express authority~
A. No, sir. That "vas one of the policies of the company,

that any moves that were made that it was my position to
take :care of it, and it still is now.

page 186 ( Q. 29. In other words, you don't permit any of
the employees to deliver trucks ~

A. No, sir.
Q. 30. Except upon express authority from you ~
A. Right.
Q. 31. And that was the policy of the company in Septem-

ber, 1956~
A. Yes, sir.
Q. 32. And prior to that time. Did you ever give MI'.

Mundy or anyone else connected with your company any
authorit}T to deliver Mr. McGlothlin's truck to any point
away from your place of business, the place of business of
Haves Richlands Metal Products Company?
A. No, sir. '
Q. 33. I believe you said that you talked to Mr. McGlothlin,

according to your recollection, on Friday before this truck
was brought in. When "wasit brought in, if you know~
A. It was brought in on a Saturday morning.
Q. 34. "Were you there at that time?
A. Yes, sir.
Q. 35. Did you see Mr. McGlothlin and talk to him about

this job at that time 1
A. I did. .
Q. 36. Did he make any request to you to deliver this

truck to any place, or have it delivered to any place?
A. No, sir, it was not mentioned.

CROSS EXAMINATION.

page 187 ~ By Mr. Gillespie:
Q. 1. Mr. Johnson, you say you were superin-

tendent of Hayes Richlands Metal Products Company?
A. Yes, sir.
Q. 2. You didn't ordinarily work on Saturday afternoon

find Sunday, did you 1
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A. No, sir.
Q. 3. And Mr. McGlothlin wanted some work done on his

truck and called you on the telephone about it on Friday~
A. Yes, sir.
Q. 4. And you told him if he could get Charles Mundy to

agree to do the wOl:k for him over the week-end it would be
all right with 3TOU~
A. No, sir, I told him if I could get Charley Mundy to do

the work for him on Saturday.
Q. 5. It would be all riglJt~
A. That it was a.ll Tight with me.
Q. You went to see Charley Mundy and asked him if he

'would be willing to do some work on this truck '?
A. I did.
Q. 7. AJld he said he would?
A. Yes, sir.
Q. 8. And then on Saturday Mr. McGlothlin brought the

truck in?
A. Yes, sir.
Q. 9. And he talked to you and to Charley Mundy about

fixing tbe truck~
A. Yes, sir.

page 188 r Q. 10. And said he wanted an extension 'put on
the bed?

A. Right.
Q. 11. And Charley Mundy said he would do it'?
A'. Yes, sir.
Q. 12. And you said it would be all right with you if he

wanted to work Saturday afternoon?
A. That was Saturday morning-Saturday morning. Yes,

sir.
Q. 13. The truck was left there1
A. Hight.
Q. 14. And at noon you quit and went home?
A. Right.
Q. 15. AJld the only person left there ,vas Charley Mundy1
A. Right. .
Q. 16. He was left there in control of the place a.nd of

this trucld .
A. No, I would not say he was ill control of the place of

business.
Q. 17. He was the OJlly person there1
A. In the shop, yes, sir.
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B. P. BOGARDUS,
another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Judge Lively:
Q. 1. What is your name7
A. B. P. Bogardus.
Q. 2. 'Where do you live7
A. Pikeville, Kentucky.
Q. 3. And what do you do7 What is your profession 7
A. Right now I am an engineer.
Q. 4. ,Vhat connection, if any, do you have with the

Hayes Richlands Metal Products Corporation, which is
located at Richlands, Virginia ~ '
A. I am Secretary-Treasurer of the corporation.
Q. 5. ,Vho has the management of this Hayes Richlands

Metal Products Corporation and who did have it in Sep-
tember, 19567 '
A. I did at that time.
Q. 6. I believe that the 'work of that concern is largely,

if not entirely, making changes in the bodies of motor vehicles,
trucks and so on, is that correcU

page 191 ( A. Manufacturing and repairing-changing.
Q. 7. ,iVhat kind of motor vehicles7

A. Trucks and truck beds-truck bodies.
Q. 8. Did the company have a policy at that time as to the

delivery of vehicles 'which had been worked on there in its
place of business f
A. The general policy was that dealers brought their

trucks to the shop and took them back to their places of
business themselves.

Q. 9. That was the general practice ~
A. Yes, sir.
Q. 10. Did you have any policy varying from that prac-

tice f Did you some times have trucks 'Or motor vehicles
brought to the shop or taken away fl~omthe shop~
A. We had a few dealers who always asked for that little.

something extra. They would ask us to come and g-et a
truck, now and then, when they didn't have a ma.n available
to bring it to us. On special occasions we have gone and
picked up and delivered trucks to the dealers.

Q. 11. Was Maci! McGlothlin, what you would call a
dealer?
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Q. 18. Who else had control and custody of the truck, if
he didn't?
A. He had custody of the place, that is enough, he didn't

have control of it.
Q. 19. ,Vas any body else there except him? Any body in

control over him?
A. No, sir.

Q. He was there alone?
page 189 r A. Right.

Q. 21. Do you know whether or not that after-
noon Mr. McGlothEn came back to see if he was going to
get the truck finished that afternoon?
A. No, sir.
Q. 22. You were not there any more that afternoon?
A. That is right.
Q. 23. You don't kno",\!whether Mr. McGlothlin came back

that afternoon and Mundy told him he would not be able to
finish that day-would 110t get through until Sunday, and
that they agreed that when he got through on Sunday he was
to take the truck to the C. & S. Service Station for servicing
because vou ",'/erenot there?
A. Th~t is right. I was not there.
Q. 24. You had, on other occasions, had some body em-

ployed by your company to pick up work and deliver work,
had you not?
A. Yes, of a different type.
Q. 25. And on occasions you had designated Charles

Mundy to do this?
A. Dh, I am not sure but I don't believe that Charles

Mundy had went out and picked up vehicles,-I am not
positive.
Q. 26. ,Vhen some body would want a truck picked up or

delivered after work was done on it, you would designate
one of your employees to do it?
A. Yes, sir.
Q. 27. That was all there was to it?
A. Yes, sir.

Q. 28. Whether you had
page 190.r Charles Mundy to do any of

other boys that worked there
Mundy knew that h~d been done?
A~ lfore than likely he did. He had been there long enough.

• • • • •



126 Supreme Oourt of Appeals 'ofVirginia

B. P. Boga1'dns.

agent or servant of the company, have any authority to de-
liver such truck to McGlothlin?

page 195 r
• • • •

•

•

A. If I remember the question properly, I guess the an-
swer is no to it.

CROSS EXA,MINATION.

By Mr. Gillespie:
Q. 1. Where do you' live?
A. Pikeville, Kentucky.
Q. 2. Where did ,you live September 2, 1956?
A. I lived in Richlands five veal'S and have been in Pike-

ville two years. •
Q. 3. "Vere you there on September 1st when Mr. M,c-

Glothlin brought his truck there?
A. Was that Saturday? '
Q. 4. Yes.

, A. No.
Q. 5. Mr. Johnson was your shop superintendent, 'was he

noH
A. That is right.
Q. 6. And was he next in command?
A. That is right.
Q. 7. VlTere you not general manager of the company and

all of its plants 1
A. No, sir. I was just general manager in Richlands.
Q. 8. ,Just general manager in Richlands1
A. This iR the only plant that Hayes R;icI]lands Metal

Products had.
page 196 r Q. 9. Didn't vou have any at Pikeville?

A. No, sir. There are no other plants.
Q. 10. You do know that not only dealers but customers

had sought and obtained authority from Mr. Johnson to
have one of the company employees pick up and deliver
vehicles?
A., I don't think that is rig-ht.
Q. 11. Mr. Johnson is mistaken about that?
A. No, sir. Mr. Johnson didn't state that either.
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.A. No, Macil McGlothlin, to my knowledge, was not a truck
dealer: He is a coal hauler.
Q. 12. Did you have any policy wiUl reference to the de-

livery of motor vehicles that had been worked on 'there for
person ather than a dealer ~
A. No, sir.
Q. 13. You knew Mr. Mundy?

A. Yes, I knew Mr. Mundy.
page 192 ~ Q. 14. You knew his duties and authority at

the time that this accident occurred on Septem-
ber 2, 1956~ .
A. Yes, sir.
Q. 15. I will get you to state whether or not Mr. Mundy,

at that time, had either express or implied authority-

By Mr. Gillespie: If your Honor please, we object to this
question because we think this witness was not even in this
county at the time this occurrence toak place.
By the Court: You may cross examine the witness. I

; think, as far as he can g'o'whether or not he had express
authority.
By Judge Lively: If the Court thinks the question of

implied authority. This is a question of fact whether he had
express authority~

A. Na.
Q. 16. You mean Mr. Mundy had no express authority to

deliver this truck to Mr. McGlothlin ~
A. No, sir.
Q. 17. Or for Mr. McGlothlin ~
A. N,o,sir.
Q. 18. Did you have any course of dealings with Mr.

McGlothlin, or any 'Other customers, whereby your employe~s
had authority or were empovvered to deliver trucks for the
company while in the employ or working for the company
for customers or patrons of the company~

A. No.
page 193 ~ Q. 19. Assuming, Mr. Bogardus, that Mr. Mc-

Glothlin, who was an occasional customer of
your company, brought a truck there which Mr. Mundv had
agreed to work 'Onon Saturday and Sunday by extending the
bed, and that was all the contract between the conmanv and
McGlothlin covered or required, would oi' did Mr. Mund:T, as
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A. I think that is correct.
Q. 23. You made that answer to that question despite the

fact you were not. at Richlands and didn't know
page 198 r that Mr. McGlothlin brought his truck there for

any work~ '
A. I think that is righ t.

• •

CHARLES D. MUNDY,
one of the defendants, a witness introduced on his own behalf,
being first duly sworn, testifi'ed as follows:

DIRECT EXAMINATION.

By M.r. Shuffiebarger:
Q. 1. What is your name, sir? ' I

A. Charles D. Mundy.
Q. 2. You are one of the defendants in this proceeding~
A. I am.
Q. 3. How old are you ~
A. Twenty-eight.
Q. 4. Where do you live ~
A. R,ichlands. No, Cedar Bluff.
Q. 5. Mr. Mundy, were you employed by the Hayes Rich-

lands Metal Products on September 1, 1956~
A. Yes, sir.
Q. 6. In what capacity were you employed ~
A. Installation foreman.
Q. 7. ,Vhat were the duties of an installation foreman~
A. The mechanical side of installing hoists and truck bodies.
Q. 8. Installing them on what ~
A. On trucks.

Q. 9. And as foreman what part of that pro-
page 199 r cedure did you hl'j..ve:~.

A. I was to see it was done right and to help
do it.

Q. 10. ,Vho was the superintendent of the plant at that
time~
A. MT.Johnson.
'Q. 11. ,Vas he your immediate supervisor?
A. Yes, sir.
Q. 12. Is that Herbert F. Johnson, who has testified bere

this morning ~ '
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Q. 12. Didn't you hear him testify thaU
A. No. Possibly as to dealers, not as to customers.
Q. 13. 'Were you not sitting right over there and heard

Mr. Johnson testify~
A. Certainly. .
Q. 14. That wben a customer wanted to have a vehicle

picked up or delivered- .
A. Mr. Gillespie, he said dealers. He didn't s'ay customers.
Q. 15. ,Vait until I get through asking the question. That

customers would ask him: to let their employees pick up
trucks and deliver them, and he would designate one of the
employees to do that ~. '
A. I ,can't answer that unless the reporter will go back

and read it.
Q. 16. You don't recall beariIlg him testify to that ~
A. Not to that.
Q. 17. You were not there on this Saturday when Mc-

Glothlin brought his truck there on this occasion at all ~
A. No, sir:

page 197 r Q. 18. You don't know what the arrangements
were~

A. No, sir.
Q. 19. Or what took place~
A. No, sir.
Q. 20. Yet you attempt to tell the jury what the contract

was between your company and McGlothlin~
A. No, sir.

By Judge Lively: That is unwarranted. He is not under-
taking to tell them that.
By the ,Court: In answering the hypothetical question he

said: If he remembered the question the answer was no.
By Mr. Gillespie: I also remember, if my memory serves

me correctly, Judge Lively asked this witness if Mr. Mundy
has' express authority from his company to deliver this
McGlothlin truck and the answer was no.
By Judge Lively: I think he did state that.

Q. 21. Is that true~ Was that the question asked you a
minutes ago by Judge Lively.and was that answer given ~
A. Would you state the question.
Q.. 22. Did .Judge Lively ask you on direct examination if

Charles Mundy had any express authority to deliver this
McGlothlin truck to the C. & S. Service Station and did yon
reply no~ .
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Q. 30. IIIas there any body else working there at the plant
that day~
A. No, sir.
Q. 31. ,Yas Mr. Johnson working there that day~

A. No, sir. He was there that morning.
page 201 r Q. 32. He was there that morning. Did he help

do any part of the work in extending this truck
bed~
A. No, sir.
Q. 33. Or anyone else other than you do any work on ex-

tending that truck bed for that particular job?
A. No, sir. •
Q. 34. How long did you work on the bed that day, Mr.

Mundy~
A. I worked up until it was after dark.
Q. 35.. Vlas anyone else at the plant afteT Mr. Johnson

left at noon ~
A. Mr. McGlothlin came down.
Q. 36. ,i\Thattime did he come down~
A. I don't know exactly what time it was. It was dark

when he g'ot there.
Q. 37. That was September the first, and it was already

dark when he came~
A. Yes, sir.
J. 38. Did you have any conversation with him at that time

about the work on this truck bed?
A. I did.
Q. 39. Detail that to the Court and jury.
A. ,Yell, I saw that I could not get the truck done that night

and I told Mr. McGlothlin I would not finish it, and he told
me he was leaving Sunday morning about 4 :00 o'clock going
to Darlington, South Carolina for the Labor Day races, that
it would be all right if I would finish it on Sunday morning,
and then take the truck to C. & S. Service Station to get it

serviced ready for work when he got back.
page 202 r Q. 40. Did you have any express authority from

your employer, Hayes Richlands Metal Products,
to deliver that truck anywhere after tIle work on it was com-
pleted ~
A. No, sir.
Q. 41. If you had no authority from your employer to de-

liver that truck after the work on it was completed, why did
vou do so. '
" A. Well, Mr. McGlothlin asked me to.

Q. 42. How long had you known Mr. McGlothlin ~
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A. Ye:s, sir. .
Q. 13. Are you acquainted with Henry Macil McGlothlin ¥
A. Yes, sir. .
Q. 14. I will ask you whether or not on the first of Sep-

tember, 1956 he brought a truck to the plant of Hayes Rich-
lands Metal Products Incorporated ¥
A. Yes, sir, he did. .
Q. ,15. For what did he bring the truck there¥
A. To have the body extended to balance the load.
Q. 16. What kind of a truck was it ~
A. It was a GMC tandem.
Q. 17. Do you recall how ij1uch extension he wanted put in

there~
A. I don't remember. It was around eight or nine inches .

.Just enough to counter the weight.
Q. 18. Did you put th~t extension in for him ¥
A. Yes, sir.
Q. 19. What size bed did that make on that truck, Mr.

Mundy¥
A. It made close. to fifteen feet.

Q. 20. And "vhat would be its capacity¥
page 200 r A. Around fifteen tons.

Q. 21. Fifteen tons ¥
A. Yes, sir.
Q. 22. You mean the bed would hold fifteen tons of coal ~
A. Yes, sir.
'Q. 23. \iVith whom did Mr. McGlothlin make the arrange-

ments for having this work done ~ .
A. With Mr. Johnson.
Q. 24. Do you know when he made the arrangements with

,Mr. Johnson ¥
A. On Friday.
Q. 25. Was Mr. Johnson there on Saturday when the truck

was brought in ¥
A. Yes, sir.
Q. 26. Do you recall what part of the day it was that it

was brought in ~
A. Between 8 :00 and 8 :30.
Q. 27. On Saturday morning¥
A. Yes, sir.
Q. 28. Was Mr. Johnson there Saturday morning?
A. Yes, sir.
Q. 29. How long did he stay?
A. Not very long. I don 't know exactly how long.
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Q. 59. You say you worked four hours on Sunday, from
8 :0'0 to 12 :00' 0 'clocknoon~

A. Yes, sir.
page 20'4 r Q. 60'. Did you turn in your time to your em-

ployer for that morning's work ~
A. I did.
Q. 61. And for what amount of time did you turn in ~
A. I turned in four hours.
Q. 62. Four hours. You 'were paid by your employer for

the four hours work from 8 :0'0' to 12 :0'0' 0 'clock~
A.Iwas.
Q. 63. Now, after you had completed this job and after you

had locked up the shop you started to deliver the truck to the
C. & S. Service Station as you have testified? .
A. Ye.s,sir.
Q. 64. Now, as you approached the C. & S. Service Station

coming from Richlands, what side of the highway is that on~
A. Coming from Richlands it is on the South side.
Q. 65. Coming from Richlands which side, your left or right

hand side?
A. Your right.
Q. 66. I say coming from Richalnds.
A. Oh! The Texaco Service Station is on your left.
Q. 67. What kind of a service station is on the righU
A. Esso. .'
Q. 68. Now, as you were approaching the C. & S. Service

Station what did you do, sir~
A. When I go up to about Lowe's Drive In or between

Lowe's Drive In and I...•owe's Esso station I turned on my
signal light and appr,oached where I was going to turn off.

Q. 69. What signal did you give~
page 20'5 r A. I give an electrical turn signal. I pulled it

down for a left turn.
Q. 70'. A left hand turn ~
A. Yes, sir.
Q. 71. You say that is an electrical directional signal ~
A. Yes, sir. ~
Q. 72. It is operated from where 1
A. The steering column,under theste:ering wheel.
Q. 73. Is it a type of electrical directional sig"Ilalapproved

bv the State Police ~
•A. Yes, sir.
Q. 74. Was it operating that day?
A. Yes, sir.
Q. 75. And you say that you turned that on along about
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A. ,"\T ell, I knew of hihl-I don't know-for a number of
years. I met Mr. McGlothlin when we opened the shop in
Hichlands. .
Q. 43. Was he accustomed to hanging around there quite

a bit?
A. ,"\7 e did 'all. of his work for him on his bodies and his

hoists.
Q. 44. ,~Tas that frequently ~
A. No, not frequently.
Q. 45. Did you ever deliver any trucks for him pnor to

this occasion?
A. No, sir.
Q. 46. Did you ever deliver any trucks for any of the cus-

tomers prior to this occasion?
A. Not without authority trom Mr. Johnson, and they ,,;ere

for dealers.
Q. 47. They were for dealers?
A. Yes, sir.
Q. 48. New trucks ~

A. New trucks.
page 203 r Q. 49. Did you have any authority from Mr.

Johns011 to deliver this particular truck?
A. No, sir.
Q. 50. ,"\The.ndid you complete' the work on this job, Mr.

Mundy? .
A. Around noon on Sunday.
Q. 51. 'What time did you go to work on Sunday?
A. It "ms 8 :00 o'clock.
Q. 52. And how long did you \\lork on Sunday?
A. I worked four l)ours. .
Q. ,53. Four hours. And you completed the job about noon?
A. Yes, sir.
Q. 54. Twelve 0 'clock. Then what did you do, sid
A. I closed the shop and started to C. & S. Service Station

with the truck.
Q. 55. And where is that located~
A. That is located between Cedar Bluff and R,ichlands on

, R.oute No. 460.
Q. 56. And ,,;hy were :you starting with the truck to the

C. & S. Service' Station?
A. To get it seTviced.
Q, 57. For whom?
A. Macil McGlothlin.
Q. 58. At whose requesU
A. Mr. McGlothlin.
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the Lowe Drive In, or between the Lowe Drive In and the
Lowe Esso Service Station ~
A. I did.
Q. 76. H~ve you me:asured the distance from a point in the

highway between Lowe,'sRestaurant and Lowe's Esso Service
Station ~
A.Ihave.
Q. 77. To the place of turning into the intersection at the

C.& S. Service Station ~
A. Yes, sir.
Q. 78. Youmeasured that how?
A. ,Vith a tape.
Q. 79. And what is its distance~

A. Two hundred feet.
page 206 r Q. 80. Then is it your statement that this sig-

nal was on for a total of two hundred feet before
you started to make the left hand turn?
A. It is.
Q. 81. As you proceeded from the point that you first

turned on the directional signal two hundred feet to the point
,you started to turn into the driveway of the C. & S. Service
Station, was that signal light operating the entire distance?
A. It was.
Q. 82. Was it still operating when you were actually turn-

ing in ~
, A. It was.
Q. 83: Now, after you turned the signal light on indicating

a left hand turn, tell the jury exactly .vhat you did, Mr.
Mundy~
A. As I got close to my 'approach I got over to the center

of the road next to the white line on my side of the road and
put the truck in fourth gear, and I looked in the mirror and
there was no cars behind me and I looked ahead and there
was no cars whatsoever coming, 'and I slowed down to about
twenty miles an hour. '
Q. 84 Are you positive there were no cars approaching

toward you from the East?
A. I am positive.
Q. 85. Then, what did you do, Mr. Mundy?
A. ,VeIl, I let the truck get down to a lower rate of speed,

no more than ten miles an hour, and started making my turn.
There is a drainage ditch there that is deep and

page 207 r 'with an empty truck it would give YOU a pretty
good bump if you went through it fast.

Q. 86. Do you mean the concrete gutter there?
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A. Yes, sir.
Q. 87. At the time you started making your turn across the

road approximately what rate of speed were you traveling7
A. Not over ten miles an hour.
Q. 88. Did you, at any time, stop that truck before you

made the turn into the driveway of the C. & S. Service Sta-
tion 7
A. I did not.
Q. 89. You are positive of thaU
A. I am positive. "
Q. 90. Now, I believe beyond Wimpy Jones restaurant the

highway sort of comes to a crest and goes off to the right 7
A. Yes, sir. ,
Q. 91. Before you reach 'Wimpy Jones restaurant is the

highway leve17
A. No, sir, it is up a small grade.
Q.92. Up a smal grade 7
A. Yes, sir.
Q. 83. ,Vhere does that grade begin, Mr. Mundy 7
A. V,T ell, actually it begins coming out of Richlands; after

you come out of Richlands two hundred yards it leads off to
where you turn down in the old Cedar Bluff road and then it
starts up g,rade again. You have a continuous grade there to
beyond ,Vunpy Jones. '

Q. 94. Along by the Lo\ve Service Station and the C. & S.
Service Station would you state approximately

page 208 .~what percentage of grade that is 7
A. A three or four percent grade.

Q. 95. Now, from the point where you started to make your
turn into the driveway of the C. & S. Service Station, have
you made any measurements as to how far you can see from
the position you were in there in the road, East, from that
pbint7
A. Yes, sir.
Q. 96. And how did you measure that7
A. With a tape.
Q. 97. And what is the exact mea~;urem(mtas you measured

iU
A. Five hundred eighty-eight feet.
Q. 98. Now, after you had done all you testified to and did

start to make a turn-left turn across the highway, tell the'
jury just exactly what you did and what happened.
A. Just before I started to make my turn I looked up the

road again to make sure there was nothing coming, and there
was still nothing behind me, I saw I could make my turn in



136 Supreme Court of A]~pealsof Virginia

Chades D. M 11,ndy.

A. The left front side.
Q. 112. The left front-
A. Fender.
Q. 113. ,Vhat part of your truck was stl'uck~
A. The left front fender and the grille.
Q. 114. ,Vas there any damage at all to the right side of

the grille~
A. No, sir.
Q. 115. Not any damage to the right fended
A. No, sir.
Q. 116. ,Vhat part of the Honaker car was damaged ~
A. The left side.
Q. 117. Now, after the impact /what happened to your

truck~
A. vVell,it just stopped me, stopped me dead when he hit

me.
Q. 118. Did you progress any further forward at all ~
A. No, sir. I got out of the truck.
Q. You got out of the truck~
A. Yes, sir.
Q. 120. How far had you progressed at the time of this im-

paet~ .
A. I had the two front wheels up through the

page 211 r gutter going into C.& S.
Q. 121. Going into the C. & S. Filling Station?

A. Yes, sir.
Q. After the impact where were your front wheels~
A. One wheel was still up on the concrete and the other one

was in the gutter.
Q. 123. How did you get back in the gutter?
A. He knockedme back.
Q. 124. He knockedyou back~
A. Yes, sir.
Q. 125. And was that the position it was in at the time

Trooper Gallimore came there to make an investigation?
A. Yes, sir, it was.
Q. 126. ,Vhat happened to the Honaker car after the colli-

sion? ' '
A. It spun a half turn to the right and settled in the Piggly-

'Viggly parking lot.
Q. 127. And headed in what direction?
A. Back toward Cedar Bluff.
Q. 128. And how far was it from the front of your truck

when it came to a stop?'
A. Ar~>undfifty feet.
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safety-when I thought I could-I started making my turn
across the road, and just a.s I got into the drain ditch I heard
tires a-crying and looked up and here come this automobile at
me sideways.
Q.99. ,"7hen you say "this automobile", what automobile

are you referring to~
A. The '55 Pontiac.
Q. 100. Is that the one that was being operated by J. E.

Honaker~
A. It ,vas.

page 209 ~ Q. 101. You sa}' it was coming toward you side-
wavs~

A. At an ang:le.
Q. 102 ~ At an angle ~
A. Yes, sir.
Q. J 0:3. In wbat other position was it going~ Were the

wbeels rolling or whaU
A. I don't tbink the wheels could be rolling. I heard them

crying and he left tire marks. They were frozen, the brakes.
were.
Q. 104. How ,,'as he coming at you ~
A. He was headed at an angle like about-I would say-

maybe a thirty degree angle.
Q. 105. Which part of his car was toward, or closest to you ~
A. The front end. The left hand front end.
Q. 106. And what was the nature of his speed ~
A. Well, I could not say; I could not judge that. He was

just coming at me,-it was pretty fast.
Q. 107. ,Vhen you heard the tire crying as you turned in

and you looked up and saw this car coming at you sideways,
as you have testified above, how far was it away from you at
that time~ .
A. vVell, I cOllldnot say-I would say around one hundred

fiftv feet.
Q. 108. Around one hundred fifty feet ~
A. Something like that. ,
Q. 109. Did he continue to slide sideways until his car made

an impact with your truck ~
A. He slid sideways until he went up over the

page 210 ~ sidewalk, and then I don't know what happened.
Q. 110. Turliing in there as you were, Mr.

Mundy, was any part of your trnck close to the service station,
or protruded further North ~
A. Yes, sir.
Q. 111. Which part ~
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there \vas anything I could do, could I notify his wife or go
get her, and he said she had already been notified and some
boys were bringil1g her over.
Q. 140. At the time of this accident, Mr. Mundy, did you

know]. :m. Honaked
A. I did not.
Q. 141. I will ask you whether or not, when you went to the

hospital to see Mr. Honaker, he recognized or knew you ~
A. He did.
Q. 142, In what way did he recognize you, sir~
A.He said : You are the hoy that was driving the truck,

Charley Mundy~
Q. 143. Did he call you by name~
A. He did.
Q. 144. ,Vas that before anything was said about the acd-

dent?
A. Yes"sir.
Q. 145. ,Vhen did he make that remark to you ~
A. ,Vhen I walked up to him and asked him how he was get-

tingalong.
Q. 146. ,Vho was present there at that time, Mr. Mundy?

A. My brother-in-law, Sergeant Rasnick.
page 215 r Q. 147. Did you have any further conversation

there with Mr. Honaked
A. No, sir, not after I asked him if I could call his wife.
Q. 148. And did you later see him that day?
A. Yes, sir.
Q. 149. ,i\711attime?
A. It was between 3 :00and 4:00 0 'clock.
Q. 150. And where did you see him then ~
A. I saw him in a room in the hospital
Q'. 151. All right. Did you have a convetsation with him

then?
A. I did.
Q. 152. ,Nhat was the nature of that conversation ~
A. "VeIl, he introduced me to his wife and I believe it was

to his son. There was two or three other men in the room at
the time. I stood by the side of his bed. He told me not to feel
bad about it, the wreck was not my fault, it could ;not be
helped.

Q. 15,3. Did he say anything about the way he was driving~
A. Well, I-I don't remember.
Q. 154. ,Yere his wife and son in the room that he was in

when vou were introduced
A. Yes, sir.
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Q. 129. After the collision what did you do~
A. I got out of the truck and went to Mr. Honaker's car

and looked in and saW'that they were seriously injured, and
Mr. Nicholson, the. son, was running around the car asking for
some body to help, and I run to the C. & S. Filling Station and
called the ambulance. The girl that answered the telephone

said they had already-were already on their
page 212 ~ way, and I went there and ,,,hen I got out there

one arnbulance was already there.
Q. 130. Did you remain there until all the injured had been

eVflcuated~
A. I did.
Q. 131. I believe you stated you were there when Trooper

Gallimore came there ~
A. I was.
Q. 132. You gave him a report of the accident ~
A. I did. I got in the car with him.
Q. 133. Now, after Mr. Gallimore had completed his inves-

tigation what did you do~
A. I got in the car with my brother-in-law,-he came along.
Q. 134. \¥ho is your brother-in-law~
A. SergeantN. C.Rasnick.
Q. 135. All right. .
A. He took me to the Clinch Valley Clinic to see Mr. Hon-

aker.
Q. 136. Did you seeMr. Honaker there~
A. I did.
Q. 137. Where~
A. In the hall outside the emergency room, lying on Jl

stretcher.
Q. 138. Did you have any conversation with Mr. Honaker ~
A. I did.
Q. 139. Tell the jur3T and Court what that conversation

was~

page 214 ~

•

•

•

•

•

•

•

•

•

•

A. He was laying out in' the hall and I asked him-I told
him first-I told him I was sorry and asked how bad he was
hurt. He said: I will mark it. Don't worry about it, it was not
your fault. It was just one of those things. And I asked him if



140 Supreme Court of Appeals of Virginia

Charles D. Mundy.

went? I mean by that was it level, sloping, even or unevern or
how? .
A. It was fairly level. .
Q. 171. Fairly level?
A. Yes, sir.
Q. 172.Has the surface of that area been changed from the

date of this accident to the present time?
A. It has.
Q. 173. In what way?
A. It has been asphalted.
Q. 174. It now has an asphalt surface?
A. Yes, sir. . '
Q. 175. Mr. Mundy, you mentioned about the skid marks

from the Honaker car continuing- down the highway from the
point of beginning to where they went up over the sidewalk.
Was that at the point of collision or not?

A. No, sir.
page 218 r Q. 176. Now, how far below where they went

upon the sidewalk-How far beyond that was
vour truck when it was hit ~
" A. I could not say exactly how far it was, because I could
not say. .

Q. 177. In other words, the skid marks did not continue all
the wav down to your truck ~ '
A. No, sir.
Q. 178. And the car was already up over the sidewalk and

out of the paved portion-surface of the road before the colli-
sion ~
A. Yes, sir.
Q: 179. ViThenyou first saw the Honaker car approaching,

were its head lights on~
A. No, sir.
Q. 180. ,,'\Thenyou first saw or before you saw the car, or

at the time you saw it before the collision, did you hear a siren
blowine:~
A. No, sir.
Q. 181. Did you hear a siren after the collision~
Q. 182. How soon after the collision~
A. ,VeIl. iust as soon as it happened I heard the siren.
Q. 183. Have you made an actual measurement of the sur~

face of the highway there at the intersection, the West inter-
section into the C. & S. Service Station ~
A. The width.
Q. 184. The width of the highway~
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Q. 155. Mr. Mundy, yau mentianed the skid marks that
were made by Mr. Hanaker's car as it ,vas sliding into you, I

believe vou estimated a.bout 'Onehundred flftv feet.
page 216 r A. Yes, sir. .

Q. 156. Did you later go out and measure those
skid marks~
A. No, sir.
Q. 157. Did yon go back after the accident and look at

them~
A. Yes, sir.
Q. 158. Did~yau step them ofH
A. Yes, sir.
Q. 159. l)id you look as to the location 'Of the place 'Ofbe-

ginning of tJlose skid marks? .
A. Yes, sir.
Q. 160. And where did those skid marks begin ~
A.. About .:fiveor ten feet East of 'Vimpy .Jones.
Q. 161. ';Vhich way, East or Vvest ~
A. East.
Q. 162. Yau mean back toward Oedar BlufH
A.. Back toward Oedar Bluff. -
Q. 163. You mean East of 'Wimpy .J'Ones~
A. Yes, sir. They were pretty close-even with the East

side of V,Timpy.Jones' restaurant.
Q. 164. On which side is that?
A. ':Phat is the side toward Oedar Bluff.
Q. 165. Did yau see where those skid marks led to ~
A.. Yes, sir.
Q. 166. Alld where did they go to?
A. They went up over the sidev,7alk just at the intersection

into the O. & S. Service Station.
Q. 167. 'Vere there any marks an the gravel driveway of

the Piggly- Wiggly parking lot ~
page 217 r A. Yes, sir.

Q. 168. "Then you say these marks-skid
marks continued an until thev went over the sidewalk at the
O. & S. Service Station, you mean the wheels of the car went
up aver the sidewalk?
A. Yes, sir.
Q. 169. Now, after you get beyond the curb amI gutter and

side,va.Ik and the concrete portion of the sidewalk, which con-
stitutes the entrance into the O. & S. Service Station, what
was the nature of the surface beyond there?
A. It was gravel.
Q. 170. WJlat was the nature of that area there in which he
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Q. 198. Do you think any part of your truck was extending
over the white line into the South lane~
A. No, sir.

• • • • •

CROSS EXAMINATION.

By Mr. Gillespie:
Q. 1. Mr. Mundy, I believe you say you were the installa-

tion foreman of the Hayes Richlands Metal Products Com-
pany-

page 221 ~ A. Yes, sir.
Q. 2. At the time of this accident~

A. Yes, sir.
Q. 3. And that you had on previous occasions made soma

deliveries of vehicles which had been brought there for work,
but not without authority from Mr. Johnson~
A. Yes, sir,-not without authority.
Q. 4. Well, no one had ever requested that a vehicle be de-

livered that Mr. Johnson had ever refused, that you know of?
A. Not that I know of,' no, sir.
Q. 5. And when a request was made why Mr. Johnson

would get you or one of the other boys there to comply with
the request and deliver the truck ~
A. Yes, sir.
Q. 6. Now, you say that on the Saturday evening, about

dark, when Mr. McGlothlin came back there and talked to you,
you then told him that you would not be able to finish it that
day as you had previously thought ~
A. That is right. .
Q. 7. And then he told you to go ahead and finish it the next

day, and you agreed to do that work on Saturday and finish it
the next day, and when you got through to take it up to the
C. & S. Texaco Service Station for servicing~
A. That is right.
Q. 8. And that is what you were doing when this accident

happened~
A; Y~s, sir.

Q. 9. Now, you say that 'whenyou got up there,
page 222 ~ as you approached this intersection leading into
, the' Texaco Service Station, approximately two

hundred feet West of there, you turned on your left direc-
tional signal light ~
A. Yes, sir.
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A. Yes, sir.
page 219 r Q. 185. 'What is that width ¥

A. Exactly thirty-one feet.
Q. 186. Is that from the South edge of the highway to the

curb on the North ¥ Is tha t to the curb on the North ¥
A. That is to the curb, yes, sir.
Q. 187. That is the entire distance there ¥
A. Yes, sir.
Q. 188. That includes the gutted
A. Yes, sir.
Q. 189. How wide is the gutter ¥
A. Around twelve to thirteen inches.
Q. 190. Could you explain to us, if you know, how it hap-

pened that the left. hand side of the Honaker car hit the left
hand front and side of your truck¥
A. Well, I didn't know until yesterday.

By Mr. Gillespie:. If he didn't know when the thing hap-
pened, he had no way of finding out yesterday. We certainly
object to the answer.

A. 1\fr. Honaker said yesterday how it happened, and I am.
going by what he said is the only way I know.
Q. 191.. And what was your understanding from thaH
A.. He said when he went up over the sidewalk the right tire

-right tire blew out and pulled his car into me.
Q. 192. Now, after the accident, Mr. Mundy, did you have

occasion to ,"valkaround the truck there and see its location in
the road¥.

A. 'Well, I saw the location of the truck in the
page 220 r road, yes, sir.

Q. 193. I will ask you whether or not it was oc-
cupying both lanes or just-just exactly its location in the
road ¥
A. No, sir, it was not occupying but one lane.
Q. 194. Which lane was that ¥
A. The North lane.
Q. 195. The North lane ~
A. Yes, sir.
Q. 196.' In the position in which it stopped it had cleared

the South side or East lane?
A. Yes, sir. Traffic could go by.
Q. 197. Was traffic going by?
A. Yes, sir.
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would it not, that you would have to travel from the time you
looked until you reach<il the other side ~
A. I don't know how far it would have to be.
Q. 25. Is that approximately correcU
A. Approximately.'
Q. 26. And then according to your version of how this acci-

dent occurred, while you were traveling twenty-three to
twenty-nve feet this Pontiac traveled five hun-

page 224 r dred eighty-eight feet, is that right ~
A. That is right.

Q. 27. Don't you know that that cal' was approaching there
all the time, if you had looked you could have seen it ~
A. It was not there when I looked across the road wh811[

made my left hand turn.
Q. 28. Don't you know that that car had to be there ~
A. It \vas not there.
Q. 29.. Then, according to your statement, your spe:ed and

the distance that you traveled, that cal' would have to travel
nearly nve hundred miles an hour to reach that point there by
the tiP1eyou reached it at the point of collision~

By Judge Lively: Objection. It is argument. The witness
has not said anything to base any such argument upon.
The Court: The witness can say he does not know. '

A. If he had to travel five hundred miles an hour to get
there that is what he was doing'.

Q. :30. Do you think there is an automobile made that will
travel that fast ~
A. No.
Q. 31. You want this jury to believe if that is a fact and

thoroughly accurate, you expect this jury to believe that car
traveled at that rate of speed to reach the point of collision
at the same time you did ~
A. I don't know how fast the automobile was going. I didn't

see him until he was right on me.
Q. 32. If you had looked you could have seen

page 225 r the car there, because it just had to be there.

Bv Judge Lively: Objection.
B}T the Court: The objection is sustained.

To which ruling of the. Court the plaintiff, by counsel, at
the time excepted.
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Q. 10. At that time there was nothing ahead of you OJ

A. That is right.
Q. 11. And you pro ceded on up the highway approximately

two hundred feet there, or perhaps a little less, and then
slowed down to make your left turn into the driveway ~
A. That is right. . ~.
Q. 12. And you say just before you left the East bound

traffic lane you looked again?
A. Yes, sir. ,
Q. 13. And there was nothing either to the front or back of

vou?
" A. That is right.
Q. 14. You could see fivehundred eighty-eight feet?
A. Yes, sir.
Q. 15. You had a clear and unobstructed view for five hun-

dred eighty~eig'ht fee:t~
A. Yes, sir.
Q. 16. At that time ~
A. At that time.
Q. 17. You tell the jury }TOU looked?
A. I did.
Q. 18. You were right llpalong-side the white line on your

side of the road ~
A. Yes, sir.

page 223 r Q. 19. Then you started across the highway~
A. Right after I looked.

Q. 20. Right after you looked you started across the high-
way~
A. Yes, sir.
Q. 21. You said that highway, which you measured, wa'S

thirty-one feet wide:?
A.' That is right.
Q.22. Then you had to travel the distance of approxi-

matelv fifteen and one-half feet to sixteen feet to reach the
North side of the highway?
A. Iwent in a:tan angle.
Q. 23. You went in at an angle. ,Ve will say eighteen feet,

then ~
A. ,VeIl, you would'have to turn the: truck awfully sharp to

go a,cross eighteen feet. I say I 'went in at more of a forty-
five degree angle. .
. Q. 24. A forty-five degree angle, and your right angle
would be fifteen 'and one-half feet to go in at a forty-five de-
gree angle, and that would be about twenty-three feet, thenl
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A. I was in the gutter, right up on the concrete going into
the filling station.
Q. 44. You mean to tell this jury when you looked you could

see five hundred eighty-eight feet and by the time Y0"\l got into
the gutter that car had traveled four hundred thirty-eight
feet, or had gotten to a point only one hundred fifty feet away
from you when you saw it?
A. That is right. ,
Q. 45. And during the time it was traveling that distance,

of four hundred thirty-eight feet you never did see it?
A. No, sir.

Q. 46. Now, you 'say that the truck had a bed
page 227 t that was fifteen feet long?

A. Yes, sir.
Q. 47. vVhenyou got through with the bed?
A. Yes, sir.
Q. 48. And then in addition to that length you had the cab

and the motor?
A. That is right.
Q. 49. So it would have been at least twenty-one feet long,

would it not ~
A. Yes, sir.
Q. 50. And that ,twenty-one feet was stretched out across

the 1,7i,Test bound traffic lane over which Honaker's car was
traveling~
A. Yes, sir.
Q. 51. I believe you also stated, Mr. Mundy, that you didn't

see any lights on the Honaker car?
A. No, sir.
Q. 52. And you didn't hear any siren until after the colli-

sion, then vou did hear the siren?
A~ That'is right.
Q. 53. What was your attention directed to that you didn't

see or hear anything that would have enabled you to stay on
your side of the road until that car passed?

By Judge Lively: That is objected to. It is argument.

Which objection thl! Court overruled, to' ,which ruling the
defendants, by counsel, excepted.

By Judge Lively: It assumes matters that the
page 228 t witness, has not stated-shown by the evidence.

A. My attention was on making my turn and getting into the
C.& S. Service Station.
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By Judge Lively: . It is repetition.

Q. 33. You say you were traveling at ten miles an hour ap-
proximately when you crossed the highway~
A. Approximately.
Q. 34. It is not a fact that according to the statute of Vir-

ginia, that an automobile traveling ten miles an hour will
travel 14.67 feet in a se~cond~ . .
. A. I don't know whether that is ,right or not.
Q. 35. And if you travel twice that number of feet, ot

twenty-nine feet, to travel the distance which you were travel-
ing at ten miles an hour, it would .take you two seconds to have
driven vour truck from the East bound traffic lane over into
the intei'seetion where the:collision took place ~
A. I don't know how long it took me.
Q. 36. Did you also know that a vehicle traveling at one

hundred miles an hour would only travel 146.6 feet per second.
A. No, sir, I didn't know that.
Q. 37. And yet you could see up this road for five hundred

eighty-eight feet ~

By Judge Lively: Objection for the reason be has stated
tbat.
By the' Court: He has already stated that.

page 226 ~ Q. 38. If you divide 146.6 feet into five bundred
eighty-eight feet you come up with four and a

fraction, don't you ~
A. I imagine so.
Q. 39. And you multiply that by one llUndred and you get

over four 111mdredmiles an hour. That is simple arithmetic, is
it not?
A. Tbat is simple arithmetic, yes, sir.
Q. 40. Yet you tell this jury that car was not in the high-

way, coming down toward you from the direction of Cedar
Bluff?
A. Not when I looked.
Q. 41. ,\Then you drove across that highway~
A. No, sir.
Q. 42. It didn't drop out of the sky, did it ~
A. No, sir.
Q. 43. How far were you across that highway when you

saw it one hundred fifty feet away from you, skidding side-
ways at a thirty degree angle as you describe it?
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Q. 54. vVbat did you have your mind on anyway?
A. Driving.
Q. 55. But you don't remember hearing that siren at all

until after the accident occurred?
A. That is right.
Q. 56. You do remember it then f
A. Ido.
Q. 57. You don't remember seeing the car, with or without

lights, until it was one hundred fifty feet away from you f
A. That is right.
Q. 58. And then you, at. that time, were going across its

lane of travel f
A. I wa's across it.
Q. 59. You were crossing iU
A. I was.
Q. 60. You say the left front fender and grille of the truck

was the part damaged f
A. Yes, sir.
Q.61. And the left side of the car f
A. That is right.
Q. 62. And the left side 'of that car was pushed in like this

picture shows f
A.. Just like the picture, yes, sir.

Q. 63. And in spite of the fact Mr. Honaker
page 229 ~ left the road on his side:, run across the sidewalk,

trying to get out of your way, you continued-

By Judge Lively: This is objected to because, it is argu-
mentative.

Q. To drive that truck into t.he side of the. car and cause this
accident, didn't you f

By Judge Lively: There is another object.ion to that. The
plaint.iff in t.his case has alleged, himself, that they ran into
the truck.

By the Court: This wit.ness is on cross e:xamination. Go
ahead and answer the question.

A. ,Vould you ask that again.

The fore.going question: And in spite of the fact Mr. Hon-
aker left, the road on his side, run across the sidewalk, trying
to get out of your way, you ,continued to drive that truck into
the side of the car and cause this accident, didll 't you f 'Was
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read as .reported.

A. No, sir, I didn't. I didn't drive into the side of the car.
Q. 65. Did you ever make any effort to stop your truck ~
A. I don't remember. It all happened so fast.
Q. 66. You ,,,ere there driving~ '
A. I was driving, yes, sir.
Q. 67. And you say y.ou would not be going over ten miles

anhoud
A. That is right.
Q. 68. Did tlJis truck have proper brakes on iU

A. Yes, sir.
page 230 r Q. 69. Don't you know even on level ground

that a truck can be stopped at ten miles an hour
in braking distance of seven feet ~
A. I guess it could. I don't know what I did.
Q. 70. You don't know what you did ~
A. No, sir, not whe'n I looked up and sav,T'him coming. I

didn't know what I did when I looked up and saw Mr. Honaker
coming at me.

Q. 71. So far as you know you made no effort to stop at all,
applying' the brakes or anything else~
A. I don't know.
Q. 72. H-adyou ever met Mr. Honaker before that day~
A. No, sir.
Q. 73. And you tell this jury when you went down to the

hospital after this accident t~at he called you by name~
A. He did.
Q. 74. Said it was not your fault~
A. He did.
Q. 75. Not to worry about it~
A. He did.
Q. 76. Do you know ,,,hat kind of physical condition Mr.

Honaker was in 'when you were talking to him down thexe at
the hospital ~
A. No, sir. .
Q. 77. Whether he was in a state of shock'
A. I don't know, sir.
Q. 'Whether he had had any shots'

A. I don 't know.
page 231 r Q. 79. Of morhpine or anything of the kind'

A. I don't know.
Q. 80. But you are sure he called you by name'
A. I mn positive.
Q. 81.. Now, up there at the accident you didn't go up to his
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A. Yes, sir.
Q. 13. Sitting on your porch ~
A. Yes, sir.
Q. 'What were'you doing there on the front porch, sid
A. I was just out there, just sitting there. .
Q. 15. Immediately before the accident occurred were you

looking in any particular direction ~
page 233 ~ A. Yes, I was looking in that direction, North.

Q. 16. Looking North ~
A. Yes, sir.
Q. 17. And when you say "in that direction" are you re-

ferring- ,
A. In the direction of where the accident happened,-in

that direction.
Q. 18. Could you see the place of that accident from where

you .were sitting on your front porch ~
A. Yes, sir.
Q. 19. Can you see the place where the accident occurred

now~
A. No, sir.
Q. 20. Why~
A. There has been a fin made there since.
Q. 21., ,Vas there a fin there at the time of the accident'~
A. No, sir.
Q. 22. Now, what was the width of the shoulder of the

highway on the South side of the highway~ .
A. At that particular point~
Q.23. At that particular point. That was back-September

2,1956~
A. Approximately five feet I 'would think. I never measured

it. Approximately five feet.
Q. 24. Was that a level shoulder, level with the surface of

the road ~
A. It was a little bit lower than the. surface of the road;

maybe two inches lower than the: width-the drain off.
Q. 25. How much of a fill has been put in

page 234 ~ there ~ ' '
A. At that particular place the fill is approxi-

mately one hundred twenty feet.
Q. 26. What~
A. About one hundred twenty feet at that particular place._
Q. 27. Now, instead of that being a five foot shoulder it is

about one hundred t.wenty-five feet across there ~ .
A. The fill part, I judge, is about one hundred twenty-five
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car and tell him your name and that you were the driveT of
this truck, did you 1
Ao No, sir.
Q. 82. But when he called you by name he ,vas still there on ,

a stretcher outside the emergency room1
A. That is right.

W. E:. FIELDS,
another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Shufflebarger:
Q. 1. What is your name, sir 1
A. ,iV.E. Fields.
Q. 2. ,iVheredo you live 1
A. I live above. the highway between Richlands and Cedat'

Bluff in the Cedar Bluff corporation.
Q. 3. "Vhere is that with reference to ,i'\limpy Jones' res-

tauI'ant 1
A. South, South of Wimpy Jones.
Q. 4. I believe that is within what is called the Cochran Ad-

ditiol) and your house is on the street that runs
page 232 ~ do,vnWest of "Vimpy Jones' restaurant 1

A. Yes, sir. ' .
Q. 5. Is that also close to the C. & S. Service Station 1
A. Yes, sir.
Q. 6. ,Vere you living there on September 2, 19561
A. Yes, sir.
Q. 7. ,i'\~ere.yoll,at that time, chief of police for the town of

Cedar Bluff1
A. No, I "vas a deputy at that time.
Q. 8. Deputy1
A. Yes, sir.
Q. 9. You were a law enforcement officer in this county at

that time 1
A. Yes, sir.
Q. 10. Did you see the accident that occurred on Septem-

ber 2nd, 1956, between a truck operated by Charles Mundy
and a car driven by J. E. Honaked
A. Yes, sir. .
Q. 11. 'Where were you, Mr. Fields ~
A. I was at the house, sitting on the porch.
Q. 12. At your home~
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Q. 44. Did you go up to the scene of the accident after the
im:pact~

A. Yes, sir.
page 236 r Q. 45. Could you sta.te to the jury the approOx-

imate location of that truck with reference to the
curb and gutter on the North of the center line of the high-
way~ .
A. The, traffic was blocked up there, I was police at Cedar

Bluff at that time, and I went up to help move the traffic
around the South end.
Q. 46. ,Vhere was the rear of that truck with reference to

the center line:~
A. The rear end was right close to the center line in the

road. There was i'oom for it 1)0 pass behind. There was not
passing room-there was room for them to ,go behind it.

Q. 47. If the rear end of the truck was approximately at
the center line, the entire South lane was clear ~

By Mr. Gillespie: Objection to leading the witness.
By the Court: Don't lead the witness.

Q. 48. ,Vas any part of that truck projecting over the cen-
ter line on the South side.
A. I didn't pay that much attention. I could not say about

that.
Q. 49. You did direct traffic back and forth behind the

truck~
A. Yes, sir.

• • • • •
page 237 r JOSEPH BEAVERS, .

another witness introduced oOnbehalf oOfthe de-
feildants, being first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Shuffibarger :
Q. Is your name Joseph Beavers? ,
A. Yes, sir.
Q. 2. ,¥here do you live?
A. Swords Creek.
Q. Where do you work?
A. Piggly-Wiggly.
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fee.t. Of COUl'se,that does not include the five feet of the
shoulder.
Q. 28~I believe that has been made into a parking lot'
A. Yes, sir.
Q. 29. That is now paved'
A. Yes, sir.
Q. 30. And you stated that fill 1)OWpractically blocks your

entire vie:wof the service station from your home1
A. Standing on the porch you can only see about two feet

of it down from the top of the service station at this time.
Q. 31. At the time of the accident could you see. the high-

way'
A. Yes, sir, I could see the South edge of the.highway.
Q. 32. Could you see cars traveling on that highway'
A. Yes, sir.
Q. 33. Did you see the~truck that 'was. being qperated by

Charles Mundy 1
A. Yes, sir.

Q. 34. Did you see it before the impacU
page 235 ~ A. ,!l,T ell, yes, I see.nit start across-turning left

-yes,-making a left turn North.
Q. 35. "Vas his truck stopped or moving at that time?
A. The best I could tell it was moving.
Q. 36. Did it continue to move on until the impact 1
A. I could not exactly say about that.
Q. 37. How fast was hegoing1
A. He was going slow.
Q. 38. Going slow1
A. Yes, sir.
Q. 39. And at the tir\1eyou saw him he was in the: position

to be turning North across the highway 1
A. Turning left, North. Yes, sir.
Q. 40. At tl:ie time you saw the truck did you also see the

car that collided with the truck 1
A. I seen the car about the time of the collision there. I

glimpsed the car about the time they got together.
Q. 41. Could you tell, or estimate', how fast the car was

going'
A. No, sir, I could not.
Q. 42. Before the impact, Mr. Fields, did you hear a siren

blowing 1
A. No, I didn't hear a siren
Q. 43. After the impact did you bear .a siren 7
A. Yes, sir, I did.
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Q. 19. In other words, you had your foot up in the seat
looking straight out the window?

page 239 ~ A. That is right.
Q. 20. Did you see the J. E. Honaker car go by

'Wimpy Jones there before the' collision?
A. Yes, sir.
Q. 21. 'Vas that while you were looking out the window~
A. That is right.
Q. 22. V,Tas there anything about it that attracted your at-

tention.
A. Yes, sir, the speed.
Q. 23. The speed. 'Vhat speed was it making?
A. I would say seventy-five-eighty miles an hour-an

hour,-a fast rate of speed.
Q. 24. And that wfJ-sthe speed you estimated he was travel-

ing-when he passed by "Timpy Jones place?
A. Yes, sir.
Q. 25. Did you hear a siren b]o'wing~
A. Not 1).ntilthe crash happened.
Q. 26. Not until the crash happened ~
A. Yes, sir.
Q. 27. I believe that crash happened down below 'Vimpy

.Jones, diagonally across the road?
A. Yes, sir.
Q. 28. Did you see the crash?
A. No.
Q. 29. ~Thy~
A. I was not looking that way.
Q. 'Vas there anything than would prevent your looking

down that way'~
page' 240 ~ A. I don't know whether there would be or not.

Q. 31. You didn't follow it as it went on down
out of sight ~
A. No, sir.
Q. 32. And }TOU didn't hear a siren blowing?
A. No, sir.
Q. 33. Did you observe any lights burning on the Honaker

ca.r~
A. No, I didn't.' .
Q. 34. But you say you elidhear a. siren after the collision?
A. Yes, sir.
Q. 35. Was the door ope)'l.there into the Wimpy Jones Res-

taurant? .'
A. It was broad open..
Q. 36. You were sitting in the booth next to the door?
A. Yes, sir.
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By Mr. Gillespie:
Q. 4. At Richlands '?
A. PigglYc'Wigglystore in S'words Creek.

By Mr. Sbuffiebarger:
Q. 5. ,¥ere you in the Richlands area on Sunday, Septem-

ber 2, 1956~
A. Yes. I "vasat 'Wimpy Jones Restaurant.
Q. 6. vVere you at the Wimpy Jones Restaurant at the

time of the accident between the truck driven by Charles
Mundy and the car operated by J: E. Honaker~
A. Yes, sir, that is.right.
Q. Where:were you siting ~
,A. I was sitting right in back of the door, right inside the
door there at the windows of the restaurant.
Q. 7. vVhatwere you doing there~
A. I was waiting for my dinner to be.served.
Q. 8. Vi!ere you sitting in the first booth inside the door ~

A. Yes, sir.
page 238 ~ Q. 9. Is that on the right or left of the door

as you go in~
A. It is on the right.
Q. 10. As vou enter the restaurant where is the'booth ~
k Well, it is-as you enter it would be on the left side of

the restaurant.
Q. 11. And you were in that first booth ~
A. Yes, sir.
Q. 12. By booth, that means a table with two benches, one

bench on either side ~
A. That is right.
Q. Did the back of one of those benches face toward Ricb-

lands~
A. Yes, sir.
Q. 14. Did the back of tlle' other side face toward Cedar

Bluff~
A. Yes, sir.
Q. 15. Which onewere you sitting in ~
A. With the back facing Cedar Bluff.
Q. 16. With the back facing Cedar Blu:ff~
A. Yes, sir.
Q. 17. Were you sitting square in that seat?
A.. I was sitting sideways.
Q. 18. How were you sitting?
A. I had my knee up in the seat facing straIght out.
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A. That is right.
Q. 13. Yet you tell the jury you can estimate the speed of .

seventy-five to eighty miles an houd
A. Facing speed, any body can do that. You see.a lot 0.£ cars

speeding. I seen it all my life.
Q. 14. Oh, you can, for a matter of less than one hundred

fifty feeU
A. That is right.

RE-DIRECT EXAMINATION.

By Mr. Shuffiebarger:
Q. 1. Could you see that car proceeding for at least one

hundred fifty feet along the highway in front of you ~
A. Yes, sir.

RE-CROSS EXAMINATION.

By-Mr. Gillespie:
Q. 1. Didn't you say the collision was not more than one

hundred fifty feet to two hundred feet and you didn't even
.watchit~
A. I didn't watch it all the way. He said: Could I have

seen, is the way I understood him.
Q. 2. You didn't see it, and observing it that far 70U base

your estimate of speed on the distance of less than one hun-
dred fifty feet of observation on this particular occasion, that
is a fact, is it not~ If you watched it that. total distance you
would have seen it collide, would you not ~

A. I don't know whether I would have or not.
page 243 r Q. 3. If it was not any further than that down

to where the collision took place, you would be
bound to have seen iU
A. I didn't say, for sure, how far I had seen it.
Q. 4. You were sitting there in Wimpy Jones RestauranU
A. Yes.
Q. 5. You knew where the accident took pla~e~
A. Yes, sir. .
Q. 6. You saw it as it passed by Wimpy's and you didn't

follow the traveling of that car any further ~ You didn't
follow it all the way to the point of collision at all'
A.That is right.
Q. 7. In the few feet you observed it you estimate the

speed as you gave to this jury ~
A. It was a very fast spee?
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CROSS EXAMINATION.

By Mr. Gillespie:
Q. 1. Your back was toward Cedar Bluff?
A. No, sir. 1.']]eback of the seat was toward Cedar Bluff. I

was sitting sideways in the' seat.
Q. 2. You are the same Joseph Beavers that testified ,be-

fore, are you not?
A. Yes, sir.
Q. 3. At that time were you asked the question "You were

sitting on the one with your back turned ~oward Cedar
Bluff?"
A. The back of the seat was toward Cedar Bluff. I had my

knee up in the seat, looking straight out.
page 241 r Q. 4. You, we're not sitting on the bench that

would have bad to face in the direction of Cedar
Bluff?
A. No.
Q. 5. You were sitting- on the bench that would ordinarily

have to face towards Richlands?
A. Yes, sir.
Q. 6. You say yon had your foot.up, looking straight out?
A. Yes, sir.
Q. 7. You had your foot up this way and looking straight

ont that way, over your right shoulder?
A. I was looking out over my right shoulder into the high-

way.
Q.' 8. You would have to be looking over your right shoul-

der to have seen straight out the window. That is the way you
were sitting, like I am, with your foot up in the seat, with your
right shoulder toward the highway?
A. I was looking the: 'same way as I am sitting here. I had

my knee up in the seat, looking straight out, like I would be
right here, into the highway.
Q. 9. This place where you were sitting is about one hun-

dred fifty to two hundred feet from the place where the col-
lision took place?
A. I would ~ay so. .
Q. 10. You didn't actually see the collision, did you?
A. No, sir.
Q. 11. So, then, you saw this car as it. passed by from the

window?
A. Yes, sir.

page, 242 ~ Q. 12. You didn't even follow it all the way
down to where the collision took place?
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DIRECT EXAMINATION .

.By Judge Lively:
page 245 r Q. 1. Your name IS Max Smith?

A. Yes, sir.
Q. 2. '¥here do you live?
A. Richlands.
Q. 3. Whose soil are you?
A. Jeff Smith's.
Q. 4. What do you do?
A. Work at a service station.
Q. 5. The service station referred to in this record as

the C. & S. Texaco Service Station?
A. Yes.
Q. 6. Were you working there on September 2, 1956?
A. What day is that?
Q. 7. September 2, 1956?
A. Was that on a Sunday that the wreck happened?
Q. 8. Yes.
A. Yes, sir.
Q. 9. You were working there at that time. How close is

this filling station to the road, about how close?
A. About one hundred to one hundred twenty-five feet.
Q. 10. How do you get into the filling station?
A. Turn off the road there.
Q. 11. I mean do you have entrances or .walks, or how do

you get into it?
A. You have turn offs there from the highway.
Q. 12. I hand you a map which has been introduced in

evidence-a copy which has been made by a surveyor. Now,
assuming that this figure here is the filling sta-

page 246 r tion, what are these spaces?
A. These?

Q. 13. These blank spaces here?
A. They are turn offs.
Q. 14. Entrances?
A. Yes.
Q. 15. You come off the high"ray by an entrance to the

East and one to the ,¥ est?
A. Yes, sir.
Q. 16. What is the nature of the highway. there with re-

ference to being level, or does it slope from the filling station
either way or one way? Just tell us about that.
A. 'What do you mean, the highway or the drive?
Q. 17. I mean the highway.
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Max Smith.

RE-DIRECT EXAMINATION.

By Mr. Shufflebarger:
Q. 1. The front of 'iVimpy Jones Restaurant is parallel

with the highway1
A. Yes, sir.
Q. 2. It sits back fifty to sixty feet from the highway 1
A. Yes, sir.
Q. 3. Is the front of the restaurant glass 1
A. Yes, sir.
Q. 4. Looking right straight out, could you look to the

right and see up the road toward Cedar Bluff '?
A. If I had been looking.
Q. 5. In your position-

By Mr. Gillespie: Objection to this line of
page 244 (examination. '~Te are not interested in what he

could have done. 'iVe are interested in what he
did.
By Mr. Shufflebarger: I asked him the question on re-

direct examination, if he did see it as much as one hundred
fifty feet, and he said he did.
By the Court: I understood he said he could have. Let's

get to the facts, what he did, not what he might have done.

Q. 6. You were looking out at the highway1
A. Yes, sir.
Q. 7. Looking straight out at the highway1
A. Yes, sir.
Q. 8. While you were looking out this car went by 1
A. Yes, sir. .
Q. 9. You judged the speed from what you observed as it

went by1 .

By Mr. Gillespie: He is leading this 'witness. It is his
witness.
By Mr. Shufflebarger: That is all. I I think it is clear

what he saw.

• • • • •

MAX SMITH,
another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows: '
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Max S1nith.

A. He was on his side.
Q. 34. And how was it approaching the point opposite th.e

filling station there ~ I mean was it driving ,straight ahead
or was it sliding or how was it coming~
A. It was beginning to slide.
Q. 35. Beginning to slide when you first saw it ~
A. Yes, sir.
Q. 36. Did you see it on to the place where the collision

took place~
A. I didn't see the actual collision.
Q. 37. You didn't see the collision. Why ~
A. The truck blocked my view where we was washing.
Q. 38. Do you drive a car and know about the speeds of

cars~
A. Yes, sir.
Q. 39. How long have you been driving~
A. About two and one-half years, or three.
Q. 40. From your observation of this car at this time that

you saw it, what speed was it making from the point where
you saw it on into the place of collision ~ .
A. About seventy 01' seventy-five.
Q. 41. You mean at the rate of seventy or seventy-five

miles an hour ~
A. Yes, sir.
Q. 42. Did you notice whether or not this car of Mr.

H oanker had its lights on 1
A. I didn't see any:

page 249 r Q. 43. You didn't see any lights 1
A. No, sir.

Q. 44. Did you hear any siren up to the time of this colli-
sion ~
A. No, sir. ' ,
Q. 45. Did you hear one after the collision ~
A. Yes, sir. .
Q. 46. ,V"as this place where you were in washing the car,

was it closed or in an open place ~
A. It was open.
Q. 47. Did you notice where the truck stopped after the

collision ~
A. Notice1
Q. 48. Natice where it stopped. Did it stop in the drive-

way of the filling station or in the hig'hway~
A. It stopped right where you come in the drive.
Q. 49. Right in the intersection of 'the driveway with the

highway, that is where it was when you saw it 1
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Max S11~ith.

, A. \iVhat do you mean, which way1
• Q. 18. Both ways.
A. I don't understand what you mean.
Q. 19. Is the highway level along there about the filling

station or does it slope one wayrr the other ~
A. It is up the hill.
Q. 20. Toward where ~
A. Toward Cedar Bluff.
Q. 21. 'What about from the other direction, as you ap-

proach the place where the filling station is ~
A. It is down hill.
Q. 22. For how far 1
A. How far~

Q. 23. How far is it down hill ~
page 247 r A. The higlnvay~

Q. 24. Yes.
A. As far as you can see I reckon.
Q. 25. Now, what about the land as you go fro111the high-

way into the filling station, is that level, up grade or down
grade~ .
A. It is down grade to the road.
Q. 26. Down grade fro111 the filling station to the road.

Were you in the filling station on the day that this accident
happened~
A. Yes, sir.
Q. 27. \Vhere were you '?
A. In the wash 1'00111.
Q. 28. Did you notice this truck that was 'being driven by

Mr. Mundy~ This car that was being driven by lVIr.Honaker
and the truck being driven by lVIr. Mundy~
A. Somebody said something about the car.

By Mr. Gillespie:- \iVe object to what somebody said.

A. Somebody said something and I looked up and seen
the car. .
Q. 29. You looked up1
A. Yes, sir.
Q. 30. What did you see~
A. I seen the car.
Q. 31. You mean the Honaker car 1
A. Yes, str.
Q. 32. And what direction was it coming from 1

A. From Cedar Bluff.
page 248 r Q. 33. Whereabouts in the road was it, if it was

" in the road' at the time you saw it ~
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Max Sl1tith.

A. Yes, sir.
Q. 50. You don't know whether it was knocked back any or

not~ .
A. No, sir.
Q. 51. Or at the same place of the collision ~
A. No, sir.
Q. 52. Did you notice the truck after the collision ~
A. Yes, sir.
Q. 53. "Vhere was the contact, or evidence of collisIon, on

the truck~
page 250 ( A. On the left fender.

Q. 54. On the left fender of the truck ~
A. Yes.
Q: 55. Front or back fended
A. Front.
Q. 56. On the left front fender of the h;uck~
A. Yes, sir.

CROSS EXAMINATION.

By Mr. Gillespie:
Q. 1. You say you were in the wash room of the C. & S.

Texaco Service Station 1
A. Yes, sir.
Q. 2. You were washing a truck ~
A. Yes, sir.
Q. 3. That truck had been pulled in head first into the wash

room~
A. Yes, sir.
Q. 4. You were at the front of the truck ~
A. Yes; sir.
Q. 5. And there is a high concrete wall an the left as you

stand facing the front of the truck~
A. It is about three and one-half to four feet high.
Q. 6. You say when you first saw the car it was already

skidding, trying to get out of the road over in the area there
at the service station ~
A. It was beginning to skid.
Q. 7. It was beginning to skid. 'You could not see it all

the way to the point of collision?
page 251 ( A. Na, sir.

Q. 8. N'Owyou knaw that the skidding 'Only
started-Yau laaked at the skid marks, didn't yau 1
A. Yes.,sir.
Q. 9. Were yau there when Troaper Gallimare stepped 'Off"
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Jll[ax 8m,ith.

the distance between where the car came to rest and where the
skid marks started 1
A. "Whendid he do that 1
Q. 10. Right after the accident.
A. I was not down there to the car.
Q. n. Do you know how long those skid marks were 1
A. No, sir.
Q. 12. Do you kno,v the distance between where the. skid

marks started and where the cal' came to rest 1
A. No, sir.
Q. 13. Approximately one hundred fifty-seven feet 1
A. I don't know.
Q. 14. And the car was about fifty feet from where the

collision took place 1 Fifty feet away from the truck 1
A. Something like that.
Q. 15. Something like that. So, then, if the car skidded

approximately one hundred fe,et, you saw it for less than
that distance, if you could not see it all the way to the point
because your view was obstructed by this truck that you
testified about, is that right1
A. Ho,v is that now1
Q. 16. You say the truck kept you from seeing the car at

the time of the collision 1
page 252 ( A. That is Tight.

Q. 17. That obstructed your view1
A. Yes, sir.
Q. 18. And it had already started skidding when you first

saw it?
A. Yes, just beginning.
Q. 19. So if it skidded for approximately one Jmndred feet

before the collision took place, and you saw it after the skid-
ding staTted, you could not see it up to the point of the colli-
sion, you saw it actually less than one hundred feet 1

By Judge Lively: Objection because it is a misquotation.
The plaintiff in this case has stated that this car skidded
one hundred forty to one hundred fifty feet. Mr. Gillespie
is talking about less tl)an One hundred feet.
, By the Court: The, JUT}T will remember what the distances
are. Let the witness answer.

,. ,Q'. 20~If that is a facU
A. Yes,si.r.. .. . .. , .
Q. 21. Then you saw it sliding less than one hundredf~et ~

-~::..~.~,.Y~t?fJ~ir~.: " , "
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Clinton. S1nith.

Q. 8. That is located between Cedar Bluff and Richlands, I
believe~ .
A. Yes, sir.
Q 9. Do you remember the occasion on September 2, 1956

when there was a collision took place between a truck driven
by Mr. Mundy and a car drive by Mr. Honaker over there ~
A. Yes, sir.
Q. 10. Where were you at that time ~
A. I "Vvaswashing a h~uck in the wash room at the serVIce

station.
Q. 11. vYho else was with you ~
A. Max Smith and Raymond Jewell.
Q. 12. Did you see Mr. Honaker's car before the collision,

as he was approaching the place of collision ~
A. Yes, sir.
Q. 13. Yousa-w it from in where you were washing the

truck~
A. Yes, sir, within a limited space.
Q. 14. Have you driven automobiles and motor vehicles?
A. Yes, sir.
Q. 15. Are you able to j'udge the speed of motor cars?
A. I think so.
Q. 16. ,iVhat, in your opinion was Mr. Honaker's car-At

what. rate of speed was he traveling from the time you saw
him until the time of the collision?

A. I would say between seventy and eighty
page 255 r miles an hour.

Q. 17. How old are you ~
A. Seventeen.
Q. 18. What work do you do~ vYhat kind of work do you

do~
A. General service station work.
Q. 19. Service station work?
A. Yes, sir.
Q. 20. Do you go to school~
A. Yes, sir.
Q. 21. What school do you go to?
A. Washington County Technical School at Abingdon.
Q. 22. How long have you been going over there ~
A. Since September last year, this time.

CROSS EXAMINATION.

Bv Mr. Gillespie:
Q. 1. You say you are seventeen years old?
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Clin,ton Sn1,ith.

By Judge Lively: ObjectiOli.'

Which objection the Court overruled, to 'which ruling of
the Court the defendants, by counsel, excepted.

Q. 22. On the basis of that short distance, when you were
in the back end of the wash room, working on a truck, one
hundred and some feet from the highway, you tell this jury

that you estimate the speed to be from seventy
page 253 r to seventy-five miles an hOUT?

~. 1:es, sir. .
Q. 23. 1:ou a.re a. pretty good estimator of speed?
~. I don't know whether I am or not.
Q. 24. 1:et you attempt to make that estimate -of speed

within a ma.tter of less than one hundred foot visibility of
the car, have you not?
~. 1:es, sir, from a basis of my knowledge.
Q. 25. 1:ou say you have been driving about two and one-

half veal'S?
~. "I dOlI't know exactly how long .

•• • •• ••

CLINTON SMITH,
a.nother 'witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EX~MIN~TION.

Bv Jl1dlte Livelv:
'Q. 1. '""Vhatisvour name, sir?
~. Clinton Smith.
Q. 2. \iVhose son are you?
~. B. H. Smith's.
Q. 3. You are a son of B. H. Smith?
A. 1:es. sir.
Q. 4. 'What relation are you to Max Smith?
A. He is my uncle. '
Q. 5. Does your father own a filling station?
~. 1:es, sir.

Q. 6. "That filling station does he own?
page 254 r A. C. & S. Service Station.

Q. 7. C. & S. Service Station?
~. 1:es, sir.
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Clinton Smith.

Q. 22. You heard it skidding ~
A. Yes, sir.
Q. 23. That is 'what caused you to look up~
A. No, you could look out. I happened to look out at the

speed of the .car.
Q. 24. Didn't you hear the sin:!n~ (
A. The siren ~
Q. 25. Yes.
A. No, sir.
Q. 26. Never did hear it ~
A. I heard it after the crash.
Q. 27. That is not what attracted your attention ~
A. vYhat~ The siren.
Q. 28. Yes.
A. No, sir.
Q. 29. Did you' see the collision~
A. No, the way it was sliding it blocked the view.
Q. 30. There is a concrete wall to the left as you were

standing facing the truck ~
A. The wall is at the right. /
Q. 31. The wall is to the left and right. The outside wall

is to the right ~
A. Yes.

Q. 32. There is a wall there separating the wash,
page 258 r room from the grease rack~

A. Yes, sir.
Q. 33. And you were looking out between either the outside

wall or the ,vall between the wash room and the grease rack
and the truck ~
A. I was looking out the wall between the truck-the truck

-between the truck. It was not between the grease rack.
The wall.between the side of the truck.

Q. 34. ,Vas that the wall between the 'wash room and grease
rack~
A. No, sir.
Q. 35. Between the truck and outside vmn ~
A. Yes, sir.
Q. 36. You 'were down on the West side of the truck ~
A. Yes, sir, I believe that would be the way.
Q. 37. You could not even see it a.t all ~
A. There is a spa.ce there.
Q. 38.,What kind of a truck ,vas thaU
A. It was a tandem.
Q. 39. A tandem truck~
A. Yes, sir.
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Clinton" Sl1tith.

A. Yes.
Q. 2. How long have you been driving a car ~
A. Two and one-half to three years.
Q. 3. You drove before you had a license, didn't you ~
A. No, sir.
Q. 4. You are just seventeen now~
A. I will be eighteen the thirtieth of June.
Q. 5. You vvillbe eighteen the thirtieth of June~
A. Yes, sir.
Q.6. And this happened over two years ago?
Q. 7. At the time you saw it had you gotten your license

to drive~
A. Let's see. Yes, sir.

page 256 t Q. 8. This happened in S~ptember, 1956.
A. No, sir.

Q. 9. You had not gotten your driver's license at that time ~
A. No, sir.
Q. 10. That is when you decided, in your own mind, about

what the speed was?
A. Yes, sir.
Q. 11. And you say you were helping' wash a truck ~
A. Yes, sir.
Q. 12. You were in the wash room?
A. Yes, sir.
Q. 13. Where were you? ",Vhereabouts 111 the wash room

weTeyou?
A. I was in the-let's see-it would be in the corner over

there.
Q. 14. Next to Max~
A. Yes, we was an on one side.
Q. 15. You were all back in the back end?
A. Yes, sir.
Q. 16. The truck had been driven straight in, heading into

the wash room? '
A. Yes.
Q. 17. And you were all back there in the blVckend?
A. Yes, in front of the truck.
Q. 18. That would be in the back end of the wash room?
A. No, sir.
Q. 19. "Whatwas the car doing when }TOU first saw it ~

A. vVbat was it doing'?
page 257 r Q. 20. Yes. "

< A. It was just going.
Q. 21. "'Vas it skidding?
A. Not wh(jn I first seen it. I heard it.
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N onnan C. Ra,snick.

A. Yes, I did.
Q. 9. Did you notice the truck that had been in this colli-

sion that Mr. Mundy had been-driving?
A. Yes, sir, I seen the truck. It was still sitting at the

scene of the accident.
Q. 10. Did you notice whether the truck had been hit?
A. Yes, sir, the truck had been hit in the left front fender,

say the center part of the left front fender,-from there back
to the door on the driver's side, which was battered in con-
siderably.
Q. 11. 'Vhere was this truck sitting,
A. This truck?
Q. 12. 'Vith reference to this entrance to the C. & S. filling

, station?
'A. The front bumper of this truck was in the entrance-

West-to this Texaco Service Station.
Q. 13. Just before he crossed, what you would say, the side-

walle
A. The front end was about even with the sidewalk.
Q. 14. 'Vhen you saw it?
A. Yes, sir.
Q. 15. And how was the truck sitting with reference to the

road? Volas it squarely across the road or sittillg
page 261 r in the road at an angle? .

A. The truck was sitting at an angle the best
I remember, heading at about, what I would say, a forty-five
degree angle to the Texaco Service Station off the main
highway.

Q. 16. Did you go down to the hospital with your. brother-
in-law that afternoon?
A. Yes, sir, I did. Charley, after he was released from the

investigation there at the scene of the accident, he asked me
would I take him down to the hospital to see Mr. Honaker?

Q. 17. Did you have a car?
A. Yes, sir.
Q. 18. Did you take him?
A. Yes, sir, I did.
Q. 19. Did you see Mr. Honaker?
A. Yes, sir, I did.
Q. 20. "That was his mental condition apparelltly? 'Vas he

rational or not, so far as you could tell?
A. He seemed as if he was in good condition at the time. I

am nQt a Doctor, sir. I wmIld say he was within good wits
of himself.
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Norman C. Rasnick.

Q. 40. And the only view that you got of this car was be-
tween the West wall, down toward Richlands, and the truck.
A. vVell, I don't know about that. I could not say for

sure.
Q. 41. Your view was limited, very limited, was it not?
A. Yes, sir, it was limited.

Q. 42. Yet you try to tell this jury that that
page 259 r car was traveling seventy to seventy-five miles

an hour~
A. I said seventy to eighty. I don't know.
Q. 43. Seventy to eighty miles an hour~
A. Yes, sir.

•

NORMAN C.,RASNICK,
another witness introduced 011 behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Judge Lively:
Q. 1. What is your name, sir 1
A. Norman C. Rasnick.
Q. 2. You are a sergeant, I believe 1
A. Technical sergeant in the U. S. Air Force.
Q. 3. Where are you located.
A. At Eglin Air For,ce Base in Florida. I been in the Ail~

Force for sikteen and one-half veal'S.
Q. 4. Do you know Mr. 1\hmdy here 1
A. Yes, sir.
Q. 5. Are you any relation to him ~
A. He happens to be m)T brother-in-law.
Q. 6. He married your sister 1
A. Yes, sir.
Q. 7. ,\7here 'were yon on September 2, 1956 at the time

this collision took place between the truck driven bv MI'.
Mundv aJld the car driven bv Mr. Honaker over there 1 ii'iThere

". w~re von at th~t time 1
page 260 r A. The occasion I was in the Brittain Hotel in

Richlands at the time of the accident. Approxi-
mately twenty-five minutes later I was at the scene of the
accident. I was on my way to Cedar Bluff to visit my sister
that" afternoon.
Q. 8. Did you see Mr. Mundy Were at the time 1
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J'etty Patton.

the condition of Mr. Honaker was when you saw him on the
stretcher in the hospital physically 'and mentally7
A. ,¥ell, not being a Doctor I would be afraid to say ,vhat

his mental condition was. It appeared to me as if he was in
fairly good condition and was talking with sense as much as
I could remember. .

Q. 2. You don't know whether be ",vasin a state of shock or
not~
A. That would not be for me to determine.
Q. 3. Do you know if anyone bad administered a shot of

any type to him at that time 7 '
A. No, sir, I do not.
Q. 4. Your statement was, I believe, that Charley Mundy

walked in and spoke to him and called him J. E., is that
right 7
A. Right.

page 272 ~

•

•

•

•

•

•

•

•

•
JETTY PATTON,

another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Judge Lively:
Q. 1. You are Mrs. Jetty Patton 7
A. Yes, sir.
Q. 2. ,\There do you live 7
A. Lebanon.
Q. 3. Where are you employed 7
A. Clinch Valley Clinic.
Q. 4. In what capacity are you employed 7
A. Superintendent of nurses.
Q. 5. Do you know Mr. Honaker over there~

A. Yes, I do. .
page 273 ~ Q. 6: ,Vas be in your hospital, beginning- on

September 2, 1956 and for some .time theJ:eafter ~
A. Yes, he was. ,
Q. 7. Did you have a talk with him soon after be was ad-

mitted to the hospital with reference to bis injuries ~
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Norman C. Ra.snick.

Q. 21. Did you and Mr. Mundy talk with him there at that
time7
A. Yes, sir.
Q. 22. Did he know who Mr. Mundy was 7
A. Yes, sir. Charley Mundy spoke to Mr. Honaker, called

him by name. He said: How are you J. E.7 He said: I am
in pretty bad shape right now, I believe I .willbe

page 262 r all right.
Q. 23. Go ahead and tell any other conversa-

tion.
A. Well, Charley walked in and so, about the first thing

he says to him-Anyone called your wife 7 Or has any body
gone for her, if not, I would like to go bring her over for
you. Charley and I made the suggestion we would bring' his
family over if they needed to come over. And he said: No,
they have already called my wife, she will be over here,-
mentioning someone's name, I can't remember. I can't say
. who it was that was going to bring her over that afternoon.

Q. 24. All right. ""Vhatelse was said between them 7
A. Well, Charley apologized. He said: I am sorry for

what has happened. Mr. Honaker says: Charley, don't let
it worry you, you did all you could do to keep from causing an
accident. It is one of those things. I should not be driving
like I was. It happened before I could realize what ""vasgoing
on. Told him not to worry about him, he would be all right.
He didn't believe it was his fault.
Q. 25. Didn't believe it was whose faulH
A. Charley's fault.
Q. 26. Did you and Mr. Mundy go back to the hospital after

that7
A. Yes, sir. Later on that afternoon, I say approximatelv

between 3 :00 or 4 :00 0 'clock after we first visited the hospital.
Charley took a bath and cleaned up and went down between
3 :00 and 4 :00 0 'clock to see Mr. Honaker again. His wife
and son were present at that time, and Mr. Honaker made
practically-made practically the same statement to Charley,

-to not worry about him, he would be all right.
page 263 r He did all he could to keep from having an acci-

dent. He didn't believe it was his fault. He said:
I don't think you have anything to worry about.

CROSS EXAMINATION.

By Mr. Proffitt:
'Q. 1. Mr. Rasnick or Sergeant Rasnick, do you know what
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I

.Jetty Patton.

A. I don 't-I don't know that Mr. Honaker was diagnosed
as pneumonia after the accident.
Q. 6. You mean to tell the jury you don't know what his

condition was on Tuesday after the accident "whenyou claim
you had. a conversation with him~
A. I do not know that Mr. Honaker had pneumonia ~
Q. 7. Were you his nurse ~
A. I am superintendent of nurses. I am in charge of all

the patients.
page 275 ( Q. 8. Did you attend him any in your capacity

as a nurse~
A. None other than visiting the patient.
Q. 9. As superintendent of nurses, don't you see the

medical charts f
A. Occasionally I do. Critical patients I always see their

charts.
Q. 10. You say you didn't see this man's chart and don't

know he had pneumonia and was in rather acute condition
there for several days ~
A. No, sir.

By Judge Lively: She answered that sever.al times that
she didn't know whether he had pneumonia.

Q. 11. About three weeks after the accident did you have
some more conversations with Mr. Honaked
A. Yes.
Q. 12. On that occasion did you tell him that Charley

Mundy had been worrying his mother a great deal, the way
he was involved in accidents and the way he was driving and
drinking? . .
A. I did not discuss-we never mentioned him after the

first conversation "withMr. HonakeT.
Q. 13. At that time you lived in Cedar Bluff and were

pretty friendly with his mothed
A. They were next door neighbors.
Q. 14. You were a good friend of hismother'
A. Yes, sir.
Q. 15. You t~ll the jury that you didn't tell him that

ChaTley Mundy had conducted himselfr in a way
page 276 ( that was worrying his mother to death ~

A. I did not.

By Judge Lively: She has answered that question. He
puts the same. question again.
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Jetty Patton.

A. Yes, I did.
Q. 8. At that time ,did he tell you that he had talked to

Mr. Mundy~
A. Yes, he did.
Q. 9. The day before, I believe"l ~
A. I don't remember if I talked to Mr. Honaker the day

after the accident or on Tuesday after.
Q. 10. Anyho\\Tat the time you had your interview with him

he told you he had a talk with Mr. Mundy about this matted
A. Yes, he did.
Q. 11. Did he tell you when it was that he had this talk, if

you recall ~
A. I don't remember when it was he told me.
Q. 12. That was Mr. Charley Mundy he was referring to?
A. Yes, it was.
Q. 13. Did he tell you at that time that he didn't know.

whose fault this accident was ~
A. That is right. He said it happened so quickly that he

didn't know.
Q. 14. Didn't know whose fault it was.
A. (No answer.)

CROSS EXAMINATION.

page 274 r By Mr. Gillespie:
Q. 1. Mrs. Patton, the day after he was ad-

mitted to the hospital Mr. Honaker got in a pretty serious
condition with pneumonia and run a high temperature?
A. I don't know. That was Labor Day and I take Labor

Days off.
Q. 2. His ('ondition-his critical condition-acute concli-

tion continued for ten or twelve days after that ~
A.. We are not pennitted to tell those things. The doctors

have to do that.
Q. 3. You could tell what his physical condition was?
A. 'iVeare not to reveal any diagnosis on the patient. The

doctors have to do that.
Q. 4. For your information the doctor has already testified

about that, and I am going to insist you answer the question.
'Ve will let the Court decide whether you shall tell.

By the Court: Answer the question.

A. I don't know what his diagnosis was.
Q. 5. What?
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B. P. Bogardus.

seventy miles an hour to travel four hundred thirty-eight
.feet7

A. A little over four and one quarter seconds.
Q. 6. At seventy-five miles an hour a car travels 109.9 feet

per second. How long would it take a car going at seventy-
five miles an hour to go four hundred thirty-eight feet 7
A. Slightly less than four seconds.
Q. 7. And eighty miles an hour a car travels 117.2 feet per

second. How many seconds would it take a car going at that
rate to travel four hundred thirty-eight feet~
A. Three and seven-tenth seconds.

page 278 ~ CROSS EXAMINATION.

By Mr. Gillespie:
Q. 1. You are familiar with this table set out in the Code

there, are you, Mr. Bogardus 7 .
A. I looked at it a few minutes ago.
Q. 2. And it is true that according to that Table a vehicle

traveling ten miles an hour will travel 14.67 feet per second,
just like I stated 7

By Mr. Shufflebarger: There 'yas no objection to Mr.
Gillespie's examination and there has not been any evidence
offered in contradiction to that .

. Q. 3. That was a correct statement according to the Statute
you have been examining and calculating from 7
A. All those figures are mathamatical certainties.
Q. 4. It is true a truck traveling at a speed of ten miles an

hour, the breaking distance, in order to stop, is seven feet, is
that correct 7 .
A. Right near the breaking-
Q. 5. Distance for trucks.
A. Yes, but the total stopping distance is sixteen feet from

the Table.
Q. 6. That is for a car. That includes reaction time and

breaking 7
A. Yes, sir, certainly eighteen feet:
Q. 7. Now, for an autohiobile, according to this same Table

you have been examining andcalci1lating from, .what. is the
total stopping distance for a car traveling fifty-

page 279 ~ five miles an hour, including reaction time7 '
... '.. K According to the Tahle 216'feet: ..... ..

...~ ,.. .: .:-''" !;.



Hayes Richlands Metal Products v. J. E. Honaker 173

B. P. BogaTdus.

By the Court: I think that she answered the question.
By Mr. Gillespie: I want to apologize for asking the ques-

tion the second time.

RE-DIRECT 'EXA:MINATION.

By Judge Lively:
Q. 1. I want to ask 'her oTiefurther question. I believe the

Court has ruled that you can give your views about the con-
dition of a person. I will get you to state whether, in your
opinion and so far as you observed, Mr. Honaker was rational
when he was talking to you ~
A. Yes, I think he was at the time I talked to him.

• • •

B. P. BOGARDUS,
a 'witness having heretofore been introduced on behalf of the
defendants, beirlg recalled, testified as follows:

DIRECT EXAMINATION.

By Mr. Shufflebarger:
Q. 1. Mr. Bogardus, you are the san~eB. P. Bogardus who

has testified previously in this case, I believe 'I
A. Yes, sir.
Q. 2. Mr. Bogardus, I will ask you whether or not you have

made .certain calculations based upon the Table
page 277 ( of Speeds set forth in the Code of Virginia, and

quoted from it by Mr. Gillespie in his cross eX3111i-
nation of Mr. Mundy~
A. I have.
Q. 3. According to the Table of Speeds, and I am referring

to Code section 46-212.2 of the Code, an automobile traveling:
sixty miles an hour covers eighty-eight feet per second. Ho\,~
long would it take a car going at that rate of speed to travel
four hundred thirty-eight feeU
A. Nearly five seconds. . .
Q. 4. At sixty-five miles an hour a car travels 95.3 feet per

second. How many seconds would tt require a car going at
sixty-five miles an hour to travel four hundred thirty-eight
feeU
A. Nearly 4.6 seconds.
Q. 5. At seventy miles an hour an automobile travels 1.02.6

feet per second. How long would it take a ,car traveling at
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B. P. Bogardus.

Q. 7. Considerably more than one hundred fifty feet. I be-
lieve that is all I want to ask 1\fr. Bogardus .

•.

page 282 r
•. •• •• ..

Outside the hearing of the Jury.

By Judge Lively: If the Court please, before you go into
the instructions offered on behalf of the defendants, the jury
having had the view, we desire to rene\v our motion to strike
the evidence in this case. The motion has alreadv been
stated. .
vVe take the positiml that there is no negligence shown on

the part of the defendants in this case, and even if it be con-
ceded that there was negligence on the part of the defendants,
the plaintiff is clearly guilty of contributory negligence of the
~T?SSestkind, which proximately caused-contributed to the
lllJury.
In so far as the I-Iayes Richlands Metal Products Company

is concerned there is no evidence ~warranting the submission
to the jury of the question of ,the defendant Mundy's agency,

or representing the other defendant in the case.
page 283 r Now, the second ground. The conduct of the

plaintiff is clearly negligent, anq it clearly con-
tributed to the accident and the injury.
A man in the face of a signal that indicated to him, as he

achnits, that this man was g'oing to make a left turn, the fact
he also admits that the huck, which the defendant Mundy
was driving, was right on the line of the highway, and that
in spite of those things, without any chanQ,'ein that siQ,'nal.
instead of bringing his car under control he increased his
speed and kept on increasing it according to his own testi-
mony, and never, at no time, did he undertake to stop, and
the car was completely out of his control. He could not drive
it where he wanted to; he could not stop it when he wanted to,
and it was, evidently, going at a tetrificspeed as shown by the
physical facts in the case, regardless of the testimonv. It
skidded, according to his own testimony, sideways, with the
wheels locked, a.,.distance of one hundreddorty or ~fifty feet,
and then it had power enough to: strike something' hard
enough, according to his testimony, to cause a tire to blowout
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and this car to whip around the truck and run into the oppo-
site side of the truck, then back off a distance of one hundred

fifty feet before it stopped.
page 284 r Those things are in this case, and regardless

of any other question they clearly show contri-
butory negligence on the part of the plaintiff.
By Mr. Gillespie: I don't think counsel for the plaintiff

would want to make any additional statement that has not
been made at the time this motion was made at the conclu-
sion of the plaintiff's evidence, except to say that we contend
the negligence of the defendant and the contributory negli-
gence of the plaintiff are questions of fact for the jury under
the evidence in this case, and I think counsel for the defend-
ants are losing sight of the fact that mere negligence will not
always create actionable negligence, nor will it always create
contributory negligence.
In order for negligence to create liabilit.v or bring into

existence-the only contributory negligence 'which will relieve
the defendants from liability either must be the proximate
cause of the accident or a contributing cause.
Now, the law has defined proximate cause as that cause

without which, notwithstanding all other causes, the occur-
rence 'wouldnot have taken place.
,Ve submit that, under the fads in this case, if this defend-

ant Mundy had remained in the parked position which the
testimony indicates he was in ~ust before the

page 285 r accident for a period of two or three additional
seconds the accident would never bave occurred.

Section 46.1-206 of the Code, paragraph (b) provides: That
::-t vehicle sball be driven as nearly as is practical entirely
within a single lane and shall not be moved from such lane
until the driver has first ascertained that such movement could
be made with safety.
Contrary to the view of counsel for the defendants, we don't

think that the mere giving of a directional signal can. chanQ;e
the law in this respect.
And in construing this section of the Code and the follow-

ing:.sections, The Supreme Court of Appeals, in the casc of
.J Oh11,SOn v. J( ellarn, 162 Virginia. 757, held that the c1river of
an automobile who sees another car approaching from the
opposite direction on the wrong side of the road has the
ri.e:ht to assume that the driver of such automobile will ob-
serve the l~w and seasonally move over to his right side in
order to permit safe passage.
Certainly if the driver of an automobile, who sees another

car approaching from the opposite direction on the wrong
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would hold that he was not guilty of contributory negligence
that contributed to the accident.
There is two theories, the plaintiff's and the defendants.'

Relying upon which theory the jury might believe, the verdict
would necessarily follow.

page 291 r I will have to overrule the motion to strike the
evidence.

By Judge Lively: 'Ve desire to except to the ruling of the
Court.

e e e.

Counsel for the plaintiff tendered to the Court and re-
quested the Court to give to the jury nine certain instructions,
in writing numbered one to eight-A, inclusive.

PLAINTIFF'S INSTRUCTION NO. 1.

By .Judge Lively: I don't believe that is sufficient to nega-
tive contributory negligence. Instruction No. 1 is objected
to because-

1. The question of agency is not dealt with in the instruc-
tion, and it directs a verdict for the plaintiff, which would
mean a direction of the verdict upon a partial view of the
evidence, and the expression "and that such failure on his
part was the sole proximate cause of the accident." It is ob-
jected, to because, it is not a sufficient negation of contributory
negligence.

2. Because there is no evidence to warrant the
page 292 r giving of this instruction, because the evidence

shows that the action of Charles Mundy, however
negligent it may have been, in so far as it tended to cause the
slightest injury, was contributed to by the action of the
plaintiff Honaker.
By Mr. Gillespie: Counsel for the plaintiff would like to

amend Instruction No. 1 by adding, after the word "acci-
dent," in next to the last line the words" and that said Mundy
was at the time the agent of Hayes Richlands Metal Products,
Inc,"
By Judge Lively: Instruction No.1, so amended, is ob-

jected to for all the reasons set forth in the objection to the
original instruction.
And further because there is no evidence in the case war-

ra.nting an instructiol1, or submitting to the jury the question
of the agency of Mundy. The evidence simply does not show
it.
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side of the road, has a right to assume that he .will place
himself within the provisions of the law.

The driver who sees another vehicle approach-
page 286 ~ ing from the opposite direction, on his own side of

the road, would have an even greater right to
assume that such driver will not violate the law, but will re-
main in his own proper lane of traffic until the vehicle has
passed.

page 289 r

•

• •

•

By the Court: I see you are reading from a brief that you
have prepared in this Nicholson case. I imagine that is what
it is and I imagine you could go on for several pages.
I think both of you have your grounds in the record. Let

me say this: My theory is this is a jury question.
The plaintiff has testified he had his car under control and

that when he was within one hundred fifty feet of this truck
that it suddenly left a standing position and cut across in
front of him. That, of course, created an emergency. Then,
a lot of times when an emergency is created things do go out
control. There was nothing, as I see it, in the plaintiff's
action there that would have brought about an accident even
at the speed he testified he was making if that road had re-

mained clear.
page 290 ~ His testimony is that the truck vvas standing

still as he t1pproached it and it didn't turn into
his lane of travel until he was in one hundred fiftv feet of it.
From his standpoint he had his car under complete control.
If it went out of control it was when he was confronted with
the emergency, and he hit his brakes.
I think it is purely a jury question.
I don't know whether the jury is going to believe that that

is not a question of contributor:v negligence. I think if the
jury believes the plaintiff's evidence, there is certainly evi-
dence of the negligence of the defendant's truck driver.
I think there is evidence, if the jury wants to believe it, of

tying Hayes Richhncls Metal Products in under the agency or
employee proposition.
If the jury wants to believe Honaker had his car under

control, the accident resnlted solely becanse the truck turned
right in his face one hundred fifty feet away, I think that they
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And further because the instruction is objectionable in that
it does not require the acts of Mundy, constituting the alleged
negligence, to have been in the course of his employment.
By Mr. Gillespie: If he ""vasacting as their agent at the

time of the accident, raises the presumption that
page 293 r he was acting within the scope of his employ-

ment. .
By Judge Lively': In answer to that, the facts with re-

ference to his agency appears in the case, and there is no room
for presumption.
By the Court: I am giving Instruction No.1, as amended,

as Instruction No. i-A.

To which action and ruling of the Court the defendants,
by counsel, at the time excepted.

By the Court: Instruction No. 1 was offered and you made
your objection. Then he offered the same thing as Plaintiff's
Instruction No. i-A, with that interlineation, and it was there-
upon marked amended and given as Instruction No. i-A.

PLAINTIFF'S INSTRUCTION NO.2.

By .Judge Lively: I think that is a finding instruction and
the duty engendered on the driver of the truck, was not the
duty of keeping a reasonable lookout for other vehicles using
the highway at the time and immediately preceding the time
of the accident testified about in this case, but as provided by

the Statute, and as stated in Instruction No.1,
page 294 r was to use reasonable and ordinary care to see

that such movement could be made in safetv.
The defendants also object to Instruction NO.2 for aii the

reasons set forth in the preceding objections to Instruction
No.1; that is, that there is no evidence warranting this in-
struction; that the question of contributory negligence is not
properly negatived; that there is no evidence either showing
that Mundy was the agent of Hayes Richlands Metal Products
Company, nor that he was guilty of negligence which was the
sole proximate cause of the alleged injury.
By Mr. Gillespie: We think Instruction No. 2 is proper,

and borne out bv the evidence. V\Te think that his failure
in that respect was the sole proximate cause.

B~r the Court: I think it is a question for the jury to de-
termine if he did. I will give Instruction NO.2.

To which action and ruling' of the Court the defendants, by
counsel, at the time excepted.
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page 295 r PLAINTIFF'S INSTRUCTION NO.3.

By Judge Lively: I think that is a finding instruction and
it does not negative contributory negligence of the plaintiff, is
one objection.

nother is th . no evidence sufficient to warrant the
submIssIOn 0 the ueshon 0 aO'encT 0 un 0 te Jury.
Nor IS ere any eVI ence suffiCIent to warran 1e

mission of the question to the jury of whether Mundy's
alleged negligence was the sole cause of the alleged injury.
As heretofore stated, the evidence shows that the negli-

gence of Honaker was, as we think, the proximate cause of the
alleged injury, and certainly it was a proximate cause of the
alleged injury.
By Mr. Gillespie: This Instruction NO.3 is based upon the

case of Gable v. Bcngler, 177 Virginia 641. All we are saying
is what constitutes agency. If these things are true, then
Hayes Richlands Metal Products, Incorporated would be
liable for any neglig~ce, if any, by Mundy.

Counsel for the plaintiff moves the Court for
page 296 r leave to amend Plaintiff's Instruction No.3, as

offered, by' adding after the word" truck" in the
third line from the end of such instruction the words "was
guilty of negligence which was the sole proximate cause of the
injuries to the plaintiff, then his employer, Hayes Richlands
Metal Products, Inc., would be liable for such neglig"enceon
the part of the said Mundy."
By the Court: Give me a carbon copy of Plaintiff's In-

struction NO.3. '
By Judge Lively: 'With reference to Plaintiff's Instruction

No.3-A, we relv on al~ objections made to Plaintiff's
Instruction NO.3. '" -
And further because the instruction is general and does

not indicate to the jury anything of what would take to he
negligence or reasonable care, leaving to the discretion of the
jury to make any negligence that they desire.
By the Court: Instruction No.3, as amended, is given. as

Instruction NO.3-A.

To which action and ruling of the Court the defendants,
by 'Counsel,at the time excepted.

page 297 r PLAINTIFF'S INSTRUCTION NO.4.

By Judge Lively: If the Court please, that raises a point
that we have been trying to make in the trial of this case
when the matter arose-opportunity arose.



Hayes Richlands Metal Products v. J. E. Honaker 181

This instruction, as \ve understand it, entirely mistakes
the character of the case and the issues presented to the Court
here.
No authority has been cited for this proposition, although

counsel for the plaintiff say they have authorities.
But our authority as we have been able to investigate shows

clearly that that proposition is applicable only in a case where
the car is coming from a secondary road into a primary road,
or a place of that character. It is not applicable-it has no
application to the case where a party is proceeding along a
primary road and decides to go across the primary road.
In the first case control is required to stop. In the second case
he is not required to stop.
In the first case the duties of the party, under such circum-

stances, coming into a primary road from a secondary road is
clearly defined by Statute, as are the duties in a case such as
this.'

A party is on a primary road and desires to go
page 298 r across the road to his left-Mr. Shufflebarger

cited those sections of the Code to the Court, and
we are prepared to hand them to the Court now.
The relative duties of the parties, under such circumstances

are clearly set forth in the Statute.
In the first place the person who desires to turn left must

use reasonable care to see that such left turn could be made
in safety; then he must give a signal clearly visible to people,
attracting their attention to his intention to so turn. After he
has done that he must follow that signal. He must go accord-
ing to the direction of that signal unless he changes it.
By the Court : You mean if a man turns on a signal light

and drives along with a left-hand signal light turned on,
that he must go on and turn left?
He has to use reasonable care to see if it can be done in

safety. He can stop if he wants to and change his signal.
By ,Judge Lively: The other man, he has some duty. The

first thing he must do is to bring his car under control and
keep it under control to avoid a collision,-to avoid a collision
brought about by a mistake of these signals.
By Mr. Gillespie: I would like to reply to that, if Judge

Lively is through.
page 299 r ,\Ie think this case is on all fours with the case

of Walkeir v. Croysen, 168 Virginia 410, and con-
trary to counsels '-for the defendants-contention that was
not a case where a car was turnin~ out from a side road, but
was exactly like the one at bar. In other 'words, the plaintiff
was a guest in an automobile that collided with defendant's
truck. The driver of the car was traveling in an easterly
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direction, while the defendant was driving in a westerly c1ilec-
tion on the same highway.
As in the ca.se at bar, the defendant in the 'Valker case

contended the automobile was approaching from the opposite
direction at a terrific speed. The defendant, to enter the
driveway-in order to do this-it was necessary to drive
across the automobile's line of travel or wait until it had
passed. The defendant chose to drive aCl;OSSthe automobile's
line of traffic, and after giving a signal to that effect pro-
ceeded across at a speed estimated at five or six miles an
hour, and when the front end of the truck had entered the
clrivev,ray-the truck leaving the road, the highway, the colli-
sion occurred.
It was in that case held that the defendant was guilty of

negligence as a matter of law, .which was either the sole
proximate cause of the plaintiff's death, or sufficiently con-

tributed to it.
page 300 r A collision could have been a\7erted by him by

the exercise of the slightest degree of care whell
the defendant sa.w the fast approaching ca.r-the intervening
distance between them, and a delay upon his part of a very
short time would have permitted it to cross and averted the
collision.
Now, if a person stopped upon a highway and about to turn

to his left across the highway, can wait until a car approach-
ing from the opposite direction is within one hundred fifty
feet of him and pull across the lane of traffic which the ap-
proaching car is using and has a legal right to use, and then
avoid liability because he had a signal light going or blinking,
then the highways wouJd be an absolute slaughter 110use.
This 'Walker case is absolutely on all fours with the case at

bar.
By Judge Lively: I do not think the Walker case, as just

stated by l\f.r. Gillespie, is in point at all.
In that case, according to his statement, I am not familiar

with the case,-according to his statement this was a pas-
senger-that was not the main highway and the Oourt used
the expression there that it is in favor of the passenger, but
it does not go the other step and say it would be in favor of
the driver of the car.

By the Court: Let's pass Instruction NO.4 for
page 301 r the moment. .

By Mr..Gillespie: We would like to refer the
Court to Section 46-233 of the Code of Virginia.
By the Court: I will give Instruction No. 4 for the plain-

tiff,' and I will refuse No. G. .
By .Judge Lively: Plaintiff's Instruction NO.4 is objected
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to because it is in conflict with the law-the Statute-which
has been cited to the Court, 'which requires a party to give a
left-hand signal, use reasonable care to see that the left turn
can be made. That requires him to make the left turn unless
he gives a contrary signal, and requires the other approach-
ing party, across whose lane he is to go, to keep his car under
control and to avoid an accident.
This instruction is not based upon the statutory require:

ments for a left turn by a person "whois traveling upon a
highway at all.
It is also contrary to the facts of this case whether you

believe what the defendant says that he looked up the road,
he could see five or six hundred feet ahead af him and didn't
see the plaintiff's car approaching, or whether you say that
the car was within vision.
The evidence clearly shows wherever the car was, the de-

fendant in this case had a right to reach the conclusion that
the left turn could be made in safety.

page 302 r The plaintiff's own evidence shows that he was
there. He watched this man as he come down the

stretch five hundred eighty-eight feet, and he had plenty of
time, according to his own testimony to have brought his car
under control, and the defendant had every reason to assume
that this left turn could be made in safety.
As shown in the Holtz case, which Mr. "Shufflebarger cited,

and I understand when he does that he has complied with the
requirements of the law, and there is no reason at all to dis-
regard the statutory requirements as to the duties of the
parties on this occasion, and that imposes some duty that is
llot within the statute so far as we ca,n see.
,Ve except to the adion of the Court in giving Plaintiff's

Instruction No.. 4, because it is highly prejudicial all;dcontrary
to the law.
By Mr. Shufflebatger: In connection with Plaintiff's In-

struction NO.4. The giving of said Instruction NO.4 is further
objected to, and we take exception to the Court giving- it,
because it is respectfully painted aut that Section 46-233 of
the Code is of such a nature it does not make anv difference
whether a car is stopped or moving when a signal is given,

because it states that every driver "\\7hointends to
page 303 r start, stop, turn or partially turn from a direct

line, shall first see that movement can be made in
safety and give the signal. .
Under that section, even if the Mundy truck was stopped

arid he gave the signal as required by the section, then he
complied with the law, and this instructio~ is absolutely in the
face of that statute. . .
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I would further say this: Looking at the evidence in this
case Mr. Honaker, here, stated that when he come over the
hill SL""\: or seven hundred feet away, which we say actually
measured five hundred eighty-eight feet away, that he 'ob-
served the truck, which, at that time, had the signal light
on indicating to him a left turn. At that time he didn't know
whether it was moving or stopped.
And further because of the fact he didn't know whether it

was Inoving or stopped he continued to watch.
And 'when he determined by continuing to watch it whether

or not it had stopped, he increased the speed of the car.
By Mr. Gillespie: WIlen he had seen it did stop.
By Mr. Shufflebarker: He said' he probably went one

hundred nfty feet before he decided it ,vas not moving.
Now, the testimony of ,\Tillard Nicholson, who

page 304 ( was riding with him, was to the effect that he
didn't know whether it was stopped -ormoving,-

if it was moving it was moving awfully slow.
Even if the Mundy truck was stopped at the time he came

over the hill nve hundred eighty-eight feet away, he was giving
this sigl1al indicating he was going to make a turn to the
left, which, under that section was all the law required him
to do.
By Mr. Gillespie: According to your argument he can

relieve himself of the obligation to see if he can make a
movement to his left in safety by giving a signal to that effect.
And we kno,,, good and well if that could be done with any.
safety at all, under the circumstances in this case, we would
not be here today.
By Judge Lively: ,Ve think, under the facts in this case,

as a matter of law, the defendant had a. right to reach the
conclusion he could make the turn in safet3Twhen he started
giving this signal nve hundred feet away. .
By Mr. Shufflebarger: Since the Court ha.s given Plain-

tiff's Instruction NO.4 we insist upon and think we are en-
titled to Instruction No. G. .
By the Court: It is exactly the -opposite. I could not give

them both.
Instruction No. 4 for the plaintiff is given as

page 305 r offered.
- B3TJudge Lively: The giving of Instruction

No. 4 is contrary to the law, and it also amounts to an in-
vasion of the province of the jury.
Bv the Court: It is a matter for the jury to determine

whether or not Mundy reasonably believed he could make
this left turn in safety.
Instruction NO.4 is given on behalf of the Plaintiff.
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By Judge Lively: Instruction NO.4 is further objected to
because it does not take into consideration the acts in the
way of giving signals by the defendant Mundy as required
by the statute.
And does not take into consideration the relati,'e positions

of the cars at the time of such alleged noticing or stopping
of the truck, or the relative position of the car and truck at
s~iid time, and does not take into consideration the question
of unlawful, negligent operation of the car by the plaintiff,
and as heretofore pointed out, we do not think the instruction
is made applicable to the Statute having to do with the tranl-
ing over secondary and primary roads.

page 306 r PLAINTn~F'S INSTRUCTION NO.5.

By J\fr. Shufflebarger: That instruction is objected to be-
cause, as I understand, the defense of sudden emergency is
not applicable.
A man who is responsible or contributed to bringing the

emergency on-
By .Judge Lively: ,Ve want to give our objections.
Counsel for the defendants object to the giving of Instruc-

tion No.5 because it is not applicable or proper under the
evidence in this case.
nnder the uncontradicted evidence the plaintiff Honaker

was guilty of wrong doing in breaking the speed-in breaking
the maximum speed laws and by driving his automobile upon
the highway in such manner and at such speed to endanger
the life, limb and property of people on the highway, and for
such reason is not entitled to an instruction such as No.
5 there, which is only available to people who are without
fault.
The plaintiff in this case-more specifically Honaker-

disregarded the signal that was given him in this case, which
he understood and he had plenty of time to have avoided the
situation by complying with the Statute; that is, by keeping

his automobile under control.
page 307 r By the Court: Given.

To which ruling and action of the Court the defendants,
by counsel, at the time excepted.

By Mr. Gillespie: ,Ve contend that the emergency was
not created by any speed of Honaker whether within the
limits or beyond the limits.
The emergency was created by the defendant Mundy by

pulling across the highway and blocking his lane of traffic
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when the Honaker car was in such close proximity, as it was,
he could not do anything to avoid the accident.
By J'udge Lively: The plaintiff Honaker had ample ,yarn-

ing of the purpose and the intention of the defendant and he
understood-I say that he understood that the effect of this
signal, that he saw, was that the truck was g'oing to ,cross his
lane 'of traffic.
By Mr. Gillespie: lIe said he was stopped and he assumed

that he had stopped in order to permit him to pass and was
going to stay stopped until he had passed. .
By -Judge Lively: The provisions of the Statute which \,ie

contend are violated by the giving of this instruction, in the
amended Code are: 46.1-216; 46.1-217; 46.1-218; 46.1-233 and
46.1-234. The old Code--46-235; 46-236 and 46-219. Dut3Tof
Drivers. '

,
page 308 r PLAINTIFF'S INSTRUCrrrON NO.6.

By Judge Lively: That instruction is objected to

1. Because it is not a correct statement of the law a.pplicable
to this case.
2. Because of r-epetition. It. directs in the beginni1'lg-in

the fifth line from the top-recovery for mental a.nguish and
then it directs the same recovery in a, later division.
3. Because the instruction states and repeats the right

of recovery for elements of damage or alleged damage whi,eh
are not shown by the evidence and law in this case.
For instance the impairment of the nerv-ous system. Not

shown to be any impairment of health or bodily fU11ction.
It. does not show he will be required to have any medical

attention in the future.
It does not show any loss of earning capacity.
We submit, generally, it includes a. number of elements of

damage which the evidence does not susta.in at all.
Some of which have been pointed out and others which

appear in the instruction which are not supported" by the
evidence, and does 11'otrequire any da.ma'ge to be shown by
evidence.
And for the further reason that the amount of Fiftv, thou-

sand dollars is mentioned in this and that is the
page 309 r second mentioning of that. In the instruction it

should not be mentioned at aU.'. ,
By Mr. Gillespie: -Oounsel for the plaintiff think this in-

struction properly sets forth the measui'e of damages in this
case as ,8ho\\;n b~ the pl:iintiff's evidenc,e, and wonders if it
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would be possible for plaintiff to submit any instructions or
perform any function in the trial of this case that would be
proper.
By the Court: I am refusing Instruction No. 6 as offered

and will give Instruction No.6-A, amending in.line three-
in fixing his damages, take into consideration, so far as slwwn
by a preponderance of the evidence. Of course, the burden
is on the plaintiff to prove by a preponderance of the evi-
dence.
By Mr. Gillespie: "Ve have no objection to the amend-

ment.
By the Court: Then after the word "functions" I have

struck out" as have occurred or."

The hour of 5 :300 'clock p. m. having arrived, Court was ad-
journed until 9 :30 0 'clock tomorro\v morning, MardI 12, 1959.

page 310 r Instruction No. 6-A offered on behalf of the
plaintiff was re-writtenand given.

To .whichaction and ruling of the Court the 'defendants, by
counsel, at the time excepted.

PLAINTIFF'S iNSTRUCTION NO.7.

By M1'.Gillespie: I would like to offer two additional in-
structions on negligence and proximate cause.
By Judge Lively: I think Instruction No.7, as a proposi-

tion of law, is correct.
Of course, we maintain our position that the plaintiff is not

entitled to any instructions in this case, under the evidence.
By the Court: Given.

page 311 r PLAINTIFF'S INSTRUCTION NO.8.

By Judge Lively: .VYeobject to Plaintiff's Instruction No.
8 for the same reasons heretofore assigned to the other in-
structions.
And we also think it is misleading to the jury, as it would,

in effect, hold that only one person could be guilty of proxi-
mate cause.
There may be more than one proximate cause.
Our objection is that the instruction is not a correct defini-

tion of the law and not applicable to this case, and would in-
dicate to the jur:y that tpere ca~ be only one proximate cause
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in the accident when there li1a3Tbe more than proximate
cause.
Of course, the accident w,ould not have happened if the

defendant had not been in the road.

Thereupon the Instruction NO.8 was am,ended by the Court
by adding the words "or them" after the word "him" and
the words "or causes" after the word "accident.

By the Court: I will mark this instruction, as amended,
as Instruction No.8-A, and as given. And I will mark the
one offered as Instruction NO.8.

To 'which action and ruling of the Court the defendants,
by counsel, at the time excepted.

By Judge Lively: We object to this instruction
page 312 r because it is not a correct statement of the law,

aJld because it is misleading to the jury.
As given the jur3Twould apply it only to the defendant. .
The defendant is not asking for any recovery against the

plaintiff, and is not asking to hold the plaintiff liable £.01' any
amount, and the wording of the instruction indicates that it is
available only to a person who is asking for a recovery .

• • • • •
page 315 ( DEF'ENDANTS' INSTRUCTION NO. C.

By the Court: I am not going to pick ,out evidence and
tell them what it is. You offered another instruction-if thev
believe he was exceeding fifty-five miles an hour he was guilt}T
of negligence, and if -suchnegligence contributed to the cause
of the accident it would bar him from recovery, or words to
that effect.
I 'will have to refuse Ilistruction No. C as offered ..
By _Judge Lively: Counsel for the defendant, excepts to

the ruling of the Court in refusing to grant Instruction No.
C.
Under the evidence in this case there is no conflict in the

fact tha.t he was exceeding fifty-five miles an hour. He admits-
it in his testimony, and all the other evidence is to that effect,
and we feel we are entitled to aJl instruction, a.s a matter of
law, by reason thereof he was guilty of negligence .

• • • • •
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page 317 r DEFENDANTS' INSTRUCTION NO. E.

"!3ythe Court: You are having me tell them what the evidence
IS.

Refused.

To which ruling of the Court the defendants, by counsel,
excepted.

By Judge Lively: Under the plaintiff's own testimony he
saw the signal and had plenty of time to avoid the accident
and bring his car under control. There is nothing in the
evidence in conflict, and as a matter of law he was guilty of
negligence for his failure to comply therewith .

• • • • •

page 321 r DEFENDANTS' INSTRUCTION NO. G.

By Mr. Gillespie: Counsel for the plaintiff objects to the
granting of Defendants' Instruction No. G for the reason that
that instruction is not applicable to the evidence in this case.
The instruction is based upon the Statute which prohibits

the operator of a motor vehicle approaching a main highway
from a secondary or side road from entering said main high-
way when there is traffic approaching' within five hundred
feet.
By Mr. Shufflebarger: The defendants insist that the ill-

structiolJ is proper, because it is based upon the Statute, I
believe 46-235,which requires the driver to continue and not
change his course after he has at once given a signal, unless
he changes the signal in time to be seen.
It is based upon the evidence in the case as the plaintiff

has contended. The plaintiff, himself, testified that even
though he saw the signal and it indicated to him a left-hand
turn he thought the man would stop and wait for him to go
by.
He thought, in face of what the signal indicated and what

he understood, and he had no right to do that in view of tha.t
signal which was given according to the Statute. He bad no

right to assume he was not going- to make a left
page 322 r turn. If tha.t signal was changed-if it ,vas not

changed, then Mundy was going to proceed to the
left as the signal indicated and the law required him to do.
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By Mr. Gillespie: If the Court please, the Statute requires
the drivers of vehicles approaching each other from opposite
directions to stay in their own traffic lane.
In this case the defendant Mundy was a man who was

leaving a direct line of traffic, and it was he who was charged
with the duty of seeing that it could be done in safety before
moving out from a direct line of traffic.
In this !Case the plaintiff was maintaining his automo-

bile in his own proper lane of traffic and was not making any
movement out of that lane of traffic.
He had the right to assume that the vehicle approaching

him from the opposite direction would do the same thillg.
By the Court: Instruction N,o.G is refused.

The defendants, by counsel, except to the ruling of the
Court in refusing to gra'nt Instruction No. G.

By Mr. Shufflebarger: The Court has given Plaintiff's
Instruction No. 4 and we think we are entitled to have In-

structi.on No. G given and we insist upon it.
page 323 r By the Court: It is exactly the opposite. I

could not give them both.
By Mr. Shufflebarger: "\Te take exception, because it IS

absolutely in the face of the Statute.

DEFENDANTS INSTRUCTION NO. H.

By Mr. Gillespie: Counsel for the plaintiff objects to the
granting 'of Defendants Instruction No. H because it is in
confliet with other instructions already given.
And for the further reason that it would be misleading

to the jury in that it tells them that Mundy had a right to
assume something that was contrary to what he claims was
apparent to him.
By Judge Lively: He is entitled to an instruction thml.

He did see the car before he started across.
By the Court: He said be didn't see the car until it was one

hundred fifty feet from bim; he didn't see the car until it was
one hundred fifty feet from him. I think this instruction is
based upon an erroneous evaluation of facts. I would have to
refuse it.

To whicb action of the Court in refusing to grant Instruc-
tion No. H, the defendants, by counsel, at the time excepted .

• • • • •
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page 326 r DEFENDANTS' INSTRUCTION NO. N.

By the Court: This instruction is covered by Instruction
No. I already given.
I will have to refuse this instruction.
By Judge Lively: We except to the Court's refusal to

give Instruction NO.'N offered on behalf of the defendants.

DEFENDANTS INSTRUCTION NO. O.

By,Mr. Gillespie: NQt only is that an improper statement
of the law, but what that instruction attempts to cover has
already been cover~d in Defendants' Instruction No. J.
By Judge Lively: That is Brooks v. Huffmarn, Southeast-

ern 106 Second 631-36.
By the Court: InstructiQn No. 0 is refused.

To which action and ruling of the Court the defendants, by
counsel, at the time excepted.

page 327 r DE:F'ENDANTS INSTRUCTION NO. P.

By Mr. Gillespie: That covers the same situation that the
Court' has already passed 'Onin refusing a similar instruction.
It conflicts with Plaintiff's Instruction NO.4 aJld is contrary

to the law of the case. '
By the Court: Instruction P, as offered, I will have to

refuse.

The ,defendants, by counsel, excepted to the ruling of the
Court in refusing to grant Defendants' Instruction No. P.

By Mr. Shufflebarger : We would like to reoffer Instruc-
tion NQ.P, saying ~e had the right to presume anyone using
the highway. .

DEFENDANTS' INSTRUCTION NO. Q.
"No objection.

Given.

page 328 r DEFENDANTS INSTRUCTION NO. R.

Refused.

The defendants, by counsel, excepts to the ruling of the
Court in refusing to give Defendants Instruction NO.5.
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DEF'ENDANTS' INSTRUCTION NO. S.

R,efused.

The defendants, by counsel, excepts to the ruling of the
Court in refusing to give Defendants' Instruct~on No. S.

page 329 r
•

•

•

•

•

•

•

DEFENDANTS' INSTRUCTION NO. U.

By the Comt: That instruction is covered by Instruction
No. F, so I will have to refuse No. U. That is stated in a
little different manneI'.

To which a.etion and ruling of the Court in refusing to give
Defendants' Instruction No. U the defendants, by counsel, at
the time excepted.

DEFENDANTS' INSTR~UCTION NO. V.

By the. Court: I think you have it covered under Instruc-
tion No. F. Refused.

To .which action and ruling of the Court the defendants, by
counsel, excepted.

page 330 r DEFENDANTS INSTRUCTION NO. ,lV.

By the Court: This is covered, I think, under IJlstrnction
No. F. Yon are having me say here that he turned toOthe
left, which is J10tright.
I will have to refuse Instruction No. W.

To whiclJ ruling of the Court the defendants, by counsel, at
the time excepted.

• • • • •
DEFENDANTS INSTRUCTION NO. Y.

By the Court: It looks like Instruction No. Y is 00vered
by Instruction No. X, and Instruction No. X was given.
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Refused.

To which ruling of the Court the defendants, by counsel, at
the time excepted.

• . . • • •

A Copy-Teste:

H. G. TURNER, Clerk.
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