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« - IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 5077

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 7th day of October, 1959. :

RAILWAY EXPRESS AGENCY INCORPORATED, - OF
VIRGINIA, ET AL, - Plaintiffs in Error

against

BRAINARD FRANKLIN MOORE, Defendant in Error.

From the Court of Husfings for the City of Portsmouth

1

Upon the petition of Railway Express Agency, Incorpo-
rated, of Virginia, and William R. Harding a writ of error
and supersedews is awarded them to a judgment rendéred by
the Court of Hustings for the City of Portsmouth on the
12th day of Jume, 1959, in a certain motion for judgment
then therein depending wherein Brainard Franklin Moore
was plaintiff and Railway Express Agency, Incorporated, of

Virginia, and another were defendants. _
 And it appearing that a supersedeas bond in the penalty of
six thousand dollars, conditioned according to law has here-
tofore been given in accordance with the provisions of sections
8-465 and 8-477 of the Code, no additional bond is required.
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page 23 } INSTRUCTION NO. P-3.

The Court instructs the jury that the law of Virginia pro-
vides that the driver of a motor vehicle shall drive his vehicle
upon the right half of the highway or street upon which he is
driving. And if the driver of the defendant’s truck, in driv-
ing west on High Street, did not drive his truck to the right
of the center of said street, then he was negligent in not
doing so. And if the jury believe that such negligence was a
proximate cause of the injuries to the plaintiff, and that the
plaintiff was free from negligence under the circumstances,
then you should find for the plaintiff against both defendants.

Moore v. RR. Ex.

Refused as no evidence to justify and ex. 11,/12/58,

, R. F. M.
page 24 | INSTRUCTION NO. P-5.

The Court instructs the jury that the law of Virginia pro-
vides that the driver of a vehicle entering a public highway
from a private road or driveway shall, immediately before
entering such highway, stop and, upon entering such highway,
shall yield the right of way to all vehicles approaching on
such highway.

If you believe from the evidence that the ““Seaboard Park-
ing Lot’’ entrance was not a public hichway but was a private
road or driveway which entered onto Water and High Streets
then there was a duty on the driver of the defendant’s truck
immediately before entering upon Water and High Streets
from said parking lot to stop and upon entering sald streets
to yield the right of way to vehicles approachnlo* on such
streets and if you further believe from the evidence that the
driver of defendant’s truck failed in this said duty and that
such failure on his part was a proximate cause of the injuries
to the plaintiff, and that the plaintiff was free from negli-
gence under the circumstances, then you should find your
\eldmt for the plaintiff against both defendants.

Refused 11/12/58. _
R. F. M.
Moore v. RR. Ex. ‘
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- page 33 } INSTRUCTION NO. 14.

Tha Court instructs the jury that when two vehicles ap-
proach or enter an intersection at approximately the same
time, the driver of the vehicle on the left shall yield the
right of way to the vehicle on the right. Therefore, if you
believe from the evidence that the defendant Harding had
the right of way and the plaintiff did not yield the right of
way, as required by law, then you shall find for the defend-
ants.

Granted 11/12/58.
R. F. M.

. L ] [ °

>
page 41 | Virginia:
At the Court of Hustings for the City of Portsmouth held
on the 12th day of November, 1958.

This day again came the parties by their attorneys, the
jury returned in its entirety, and Court convened as of its
adjournment of November 11, 1958; whereupon, evidence
being fully heard, as well as argwm.ent of counsel, the jury
retired to their room to consult of their verdiet, and after
sometime returned into Court, having found the following
verdict: ‘‘We, the Jury, find for the Plaintiff against the
Defendants, Railway Express Agency, Inc., of Virginia, A. G.
Williamson, Agent, and, William R. Harding, and fix his
damages at Five Thousand Dollars ($5,000.00). W. A.
‘Warner, Jr., Foreman;’’ whereupon, the defendants, by coun-
sel, moved the Court to set aside the verdict of the jury and
grant them a new trial on the grounds that the said verdict
is contrary to the law and evidence, the misdirection of the
jury, and excessive damages, which motion is continued.

page 42 ¢ ' ’ - June 8, 1959.
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Mr. Russell T. Bradford

Attorney at Law ‘

National Bank of Commerce Building
Norfolk, Virginia

Messrs. Moody and Mattox
Attorneys at Law
Professional Building
Portsmouth, Virginia

In Re: B. F. Moore v. Railway Express Agency, et al.
Gentlemen:

This action, brought by the plaintiff to recover for personal
injuries received by him for the alleged negligence of Wm.
R. Harding, driver and agent of the Railway Express Agency
of Virginia, Inc., resulted in a verdict by the jury of $5,000.00
in favor of the plaintiff against W. R. Harding &nd the Rail-
way Kxpress Agency.

The defendants have moved to set aside the verdict of the
jury as being contrary to the law and evidence and to enter
judgment for the defendants non obstante veredicto. Counsel
for the defendants, in his oral argument before the Court, has
stated that the defendants have no complaints or objections
to any rulings of the Court on the evidence or in the granting
or refusing of instruetions; that the sole ground upon which
the defendants rely for their motion, is that the plaintiff was
guilty of contributory negligence as a matter of law.

Although the Court had the benefit of the oral argument of
able counsel, the case presented some difficulty. The Court
frankly states that had he been on the jury he could not have
voted for a verdict for the plaintiff, but the Court cannot
substitute its opinion for that of the jury unless the verdict °
is plainly wrong or without substantial evidence ‘to support

it. o
page 43}  Viewing the evidence in the light most favorable

to the plaintiff and resolving all conflicts in evi-
dence in his favor, it appears that the plaintiff entered the in-
tersection of Water and High Streets before the defendants’
truck. The plaintiff first looked to his right when about ninety
feet from the intersection. He stated that the truck was not in
sight which is plausible under the evidence. He next looked to-
ward his left for traffic travelling in an easterly direction on
High Street. After he had entered the intersection, he again
looked to his right and the truck came from his right across
his path, going at a speed of about ten miles per hour. The
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plaintiff was travelling at the time of the accident between
three and four miles per hour, which is about the speed a
man walks. Although the roadway at the eastern end of
High Street where the accident occurred is not a private road-
way, yet it is not a normal intersection, and taking this fact
into consideration the jury could reasonably have concluded
that the actions of the plaintiff at the time of the collision
were those of a reasonably prudent person and therefore he
was not guilty of any” contributory negligence which proxi-
mately contributed to the accident.

The defendants’ motion to set aside the verdict will be
overruled and judgment entered thereon on June 12, 1959.

Respectfully,
ROBT. F. McMURRAN, Judge.
REFM/mvw
page 44 } Virginia:

At the Court of Hustings for the City of Portsmouth held
on the 12th day of June, 1959.

- - - -

This day came again the parties by their attorneys, and the
Court having fully heard the motion of the defendants, Rail-
way Express Agency, Incorporated, of Virginia, and William
R. Harding, heretofore entered herein to set aside the verdict
of the jury heretofore rendered and to enter a judgment for
the defendants on the ground that the plaintiff as a matter
of law was guilty of contributory negligence, doth overrule
the same and doth sustain the verdict of the jurv and doth
order that the plaintiff do recover of the defendants, Railway
Express Agency, Incorporated, of Virginia, and William R.
Harding, the sum of Five Thousand Dollars ($5,000.00) with
interest thereon to be computed at the rate of six per cent per
annum from, the 12th day of November, 1958, until paid and
his costs by him about his suit in this behalf expended, to
which actions of the Court, the defendants, by counsel, ex-

cept for the reasons stated in their motion. The
page 45 % defendants having indicated their intention to
apply to the Supreme Court of Appeals for a writ
of error, the execution of this judgment is suspended for a
period of sixty (60) days upon the execution hefore the Clerk
of this Court by the defendants or by someone for them a

7%
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bond in the penalty of Six Thousand Dollars ($6,000.00),
conditioned according to Sections 8-465 and 8-477 of the Code
of Virginia.

page 51 }

» - L J - L4

ASSIGNMENTS OF ERROR.
The following are the errors assigned:

1. The Court erred in not striking out the evidence intro-
duced for the plaintiff.

2. The Court erred in not setting aside the verdict as con-
trary to the law and the evidence, without evidence to support
it, and plainly wrong for not setting aside the verdict and
entering final judgment for the defendants, because the evi-
dence showed that the plaintiff was guilty of contributory
negligence as a matter of law, and in entering judgment for
the plaintiff,

RAILWAY EXPRESS AGENCY, IN-
p CORPORATED, OF VIRGINIA, AND
’ WILLIAM R. HARDING
By RUSSELL T. BRADFORD
Counsel for Defendants.

Filed Jul. 1, 1959 9:04 A. M.
JOHN R. PORTER, JR., Clerk.

page 54 ¥
[ ] L ® ®
ASSIGNMENT OF CROSS-ERROR.

The plaintiff, Brainard Franklin Moore, assigns the follow-
ing Cross-Error:
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Mike Williams.

1. The Court erred in refusing to grant Plaintiff’s instrue-
tions P-3 and P-5.

2. The Court erred in granting defendant’s instruction
D-14. .

3. The Court erred in its ruling that the driveway leading
from the Seaboard Railroad Parking l.ot was not a private
driveway.

BRAINARD FRAKLIN MOORE
By RICHARD D. MATTOX
' Of Counsel.

- . . - ¢

. (on back)
Filed Jul. 3, 1959 11:55 A. M. ‘
JOHIN R. PORTER, JR., Clerk.

- - - - L

page 5} MIKE WILLIAMS,
called as a witness on behalf of the plaintiff, having
been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

page 15}

By Mr. Moody: '
’ Q. Now, Mr. Williams, you say you have been
page 16 } down there eleven years in that particular area
and that you have seen the area, I believe you said,

in connection with one of the photographs every day. Have
you made a count of the number of signs in the Seaboard
passenger station parking lot saying that it is ‘‘Private
Property, no parking’’ allowed?

A. There is about ten or eleven.

Q. Ten or eleven? ‘

A. Yes, sir.
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Mike Williams.

Mr. Moody: I think that is all. ,
The Court: All right, Mr. Bradford, do you wish to
examine ?

CROSS EXAMINATION.

By Mr. Bradford:

Q. You say you have been there for about eleven vears,
Mr. Williams?

A. Yes, sir. .

Q. Do you remember when the Wiggins cabs used to park
over there next to the terminal?

A. Next to the terminal?

- Q. Yes?
A. Where do you mean exactly, sir?
page 17 } Q. Well, T mean within the entrance and next to
the Berkley Ferry which used to be on the other
side of it there, the Wiggins taxi cabs?

A. I don’t remember what company it was. 1 remember
some cabs used to park in there one time, but it has heen a
right good while back, T think.

Q. And they had permission from the City Manager to
park in there, didn’t they?

A. Well, T don’t know anything about that, sir.

Q. But you remember the cabs being there? |

A. I remember seeing cabs in there, particularly late in the
afternoon and at night.

The Court: Can you point it out on those photographs?

Mr. Bradford: I think if the jury will give me Photograph
Number 4.

Mr. Moody: Did you ask Mr. Williams to point that
out?

By Mr. Bradford:

Q. The point that we are speaking about is this shown by
this exhibit. This is the side of the ferry slip, and the en-
trance is out here, isn’t it (pointing on photograph)?

A. Correct. :
page 18 } Q. And the driveway comes down through here,

: the cabs you saw parked were parked along here,
weren’t they, the Wiggins cabs?

A. How many, I don’t know; but I have seen cabs parked
in there, yes. v ‘

Q. Yes, sir. Now, Mr. Williams, down in that warehouse
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/

Mike Williams.

section there, there has been a lot of activity by different
people other than the Seaboard, haven’t there?

A. That I don’t know. \Vhat are you referring to specifi-
cally, sir?

Q. T am referring to the C. & O. which has an office, doesn’t
it, in one of ‘the warehouses?

A I think so.

Q. Well, _you know it, don’t you, Mr. Wllhams@

A. No, sir.

Q. Have you ever seen the s10n there?

A. T remember seeing a sign but I just couldn’t say defi-
nitely.

Q. And you also have seen a sign that the Pennsylvania
Railroad has an office down there, doesn’t it, in those ware-
houses?

A. No, sir, I have never seen a Pennsylvania Railroad sign
down there. ,

Q. Now, isn’t it true that the Old Bay Line used to come jn

there and load freight into those war ehouse&7
page 19}  A. It has been years ago, yes, sir.

' Q. And isn’t it true that the Port Wardens Line
used to come there and load and unload freight in those
warchouses? .

A. T don’t know whether it did or not. That might have
been before my time, sir.

Q. You don’t remember that?

A. No, sir.

Q. Do you remember a man by the name of Wallace who
used to park his trucks in there?

A. No, sir.

Q. You don’t remember that?

A. No, sir. '

Q. The traffic that goes down into that area beyond Water
Street is not limited to the Seaboard at all, is it?

A. T don’t know whether it is or not, sir. I have seen other
people go down there besides the Seaboard.

Q. That right of way through there, or that street through
there, how long to your knowledge has it been open to the
public?

A. (Pause) That I don’t know, sir, because I have never
tried to drive down there; I don’t know.

Q. Well, it has been open ever since you have been at the

Portsmouth Star, hasn’t it? .
page 20} A, T said I don’t know. I couldn’t swear to it
because I don’t know. I don’t know whether it
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has been open or not. If I did know I would tell you, but 1
don’t know.

Q. Yes. You being a newspaper man, you know at one
time the Portsmouth police were puttm(v tags on people’s
cars who parked i there, didn’t you?

A. Parked in where, sir?

Q. Parked in this area that we have just described?

A. (Pause).

Q. The Portsmouth City Police?

A. T don’t know whether they did or- not, sir. I never
parked over there; I néver got one because T never parked
there.

Q. You did not know that then if they were giving tickets
. for parking in there?

A. No, sir, I do not.

\
- . - - . ®

page 21\ RE-DIRECT EXAMINATION.

By Mr. Moody:
Q. You have never known the police to give parking tickets -
in that private parking lot?
A. Mr. Moody, I vaguely may have but I just could not
pin point it. I Just would not swear to it because I don’t
know. . |

Mr. Moody: I see. All right, sir.

J. M. MATTHEWS,
. called as a witness on behalf of the plaintiff, hav-
page 22 } ing been first duly sworn, was examined and testi-
ﬁed as follows:

DIRECT EXAMINATION.

By Mr. Moody:

. State your name, please, sir.

J. M. Matthews.

Mr. Matthews, where are you employed, sir?

Seaboard Airline Railroad, Special Agent in charge.
Special Agent in Charge?

Yes, sir.

What does that consist of ?

ororord
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J. M. Matthews.

A. General police work, investigations and so forth.

Q. How long have you bheen with the Seaboard, Mr.
Matthews?

A. 24 years.

Q. And are you still here in Portsmouth based here prima-
rily ? ' : ‘

A. Yes, sir.

Q. You were subpoenaed, I believe, is that correct, sir?

A. Yes, sir.
page 23 } Q. Now, were you there with the Seaboard Rail-
road in October of 572

A. Yes, sir, I have been there ever since 1939.

Q. And did your duties at the time consist of the same as
they do at the present?

A. Yes, sir.

Q. Did the Seaboard Railroad pay employees to take care
of the parking area in front of the Seaboard passenger
station or not?

A. Well, that came under our duties.

Q. And what were your duties in connection with that area
right in front of the Seaboard Building?

A. To keep down as much illegal parking as was possible.
We had— ‘

. And—excuse me, go ahead.

A. We had a tag that we put on them saying that they are
on private property and was used for the business of the
Seaboard.

Q. I show you a tag and ask you whether or not this is
what you refer to, sir. :

(Handed to the witness for' examination.)

A. Yes, sir. _
Q. Mr. Matthews, would yvou read to his Honor and the
jury what is on that tag, please, sir?
page 24} A. You want me to read it?
Q. Yes, sir.

A. (Reading) ““Your car is now parked on private prop-
erty of the Seaboard Airline Company which greatly interfers
with the transaction of our business and inconvenience to
our patrons. We are therefore forced to ask your cooperation
in keeping these premises clear. A record of this notice
which includes license number and deseription of vour car is
being maintained. Should your car be found parked in the
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restricted area again we will be compelled to take further
action.”’

page 25 }

Q. Mr. Matthews, I show you a photograph marked Plain-
tiff’s Exhibit Number 3 and ask you whether or not the area
that you patrol there and in which you use these tickets is
shown on this photograph.

(Handed to the witness for examination.)

A. Yes, sir. _

Q. Would you please describe that area by using the photo-
graph that you have in your hands?

A. Right through here (pointing).

Q. Now, you are running your hand—

A. Right behind that automobile there is a bulkhead there
made out of wood that the automobiles park up to.

Q. All right, sir. And Mr. Matthews, in connection with
your employment there did you patrol—and I may be using
the wrong term—Dbut were you in charge of that general area
behind these vehicles so that you could, if necessary, cause

a person to move his car or to keep him from
page 26 } driving it in an improper manner?
A. We always ask them to out of the goodness
of their heart to keep that space clear.
- Q. All right, sir, and how many men did you have working
out there in that area?

A. Well, we had a man that came on duty at 4:00 o’clock
in the afternoon as a rule, and he attended to it till the train
left. After that we did not bother with it too much. And
also we did not patrol it too much except at train time for
our patrons. :

Q. Now, then, did the control that you had include the .
movements of vehicles into the area as well as parking?

A. No, sir, I never have said anything to the moving of
vehieles. _

Q. All right, sir. Now how long has the Seaboard Rail-
road, as far as you know, maintained and supervised and
controlled that area that you have referred to?
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J M. M atthews

A. As I said I came here in ’39 from Richmond and at that
time they were still using it and still were until the city took
it over.

Mr. Moody: I think that is all.
CROSS EXAMINATION.

page 27 } By Mr. Bradford:
Q. Mr. Matthews—

A. Yes, sir.

Q. —if that roadway coming down from Water Street, at
the extension of High Street, traffic goes in and out to the
warehouses and back of the Seahoard station for baggage, ex-
press and freight, doesn’t it?

A. Yes, sir.

Q. And how many activities are carried on there other than
the Seaboard activities?

A. We have the C. and O agent. They have an agency
there.

Q. Now, where is his office?

A, Rloht in the corner of the warehouse. Inside the ware-
house.

Q. And the warehouse is down rather some distance from
the entrance to the street here (indicating)?

A. You can see it there on that photograph.

Q. Yes, all right; what else? ' '

A. Then we have the Pennsy Ivania Railr oad agent in there
also. ,

Q. Did Mr. Wiggins park his cabs in there while you were
there?

A. No, sir. :
Q. Did Mr. VValsh park his trucks in there since
page 28 } you have been there?

A. They used that for business, Mr. Bradford,
going in and out, but Mr. Walsh have never parked inside.

Q. Since you have been there?

A. No, sir, since I have ever been there.

Q. But it was open to the public to go down*to these ware-
houses, wasn’t it?

A. As far as I know, vyes.

Q. And it had been open to the public for 24 years that vou
have known about it?

A. Well, now, wait a minute. I said I came here in ’39
T have been with the Seaboard for 24 years.
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Q. T beg your pardon, I misunderstood you. You have
been here since ’39%

A. Sinece ’39.

Q. That would be 19 years instead of 24. You have been
with Seaboard before you came here?

A. Yes, sir. \

Q. I understand you. Well, in 19 years it has been open to
the public to come down to the warehouses and go in there?

A. Yes, sir.

C e - » - L d

By the Court:
-page 29+ Q. You say it is open to the public; you mean
for vehicular traffic or pedestrian traffic or what?
A. Well, it has never been fenced off, your Honor and
anybody goes in there that wants to go in there to carry on
- business with the Seaboard. There is a lot of them go in
there, pull in there and carry on business with the Portsmouth

Star. ' '

The Court: All right.

By Mr. Bradford: .
Q. And there has never been any objection to that kind of

conduct? '
A. Only when it is around train time we ask them not to

park there.

Q. That is if they get off of the road?

A. When they get off of the highway, off High Street,
when they get off of that road and clutter up traffic.

Q. But if they stay on that driveway leading down to the

warehouse you have never- said anything?
A. We never said anything to anybody that came in there,

park, turn around and head on out.

RE-DIRECT EXAMINATION.

page 32 }

- . ® L 4 L]

By Mr. Moody: o
Q. My question to you, sir, 1s whether or not if a vehicle
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‘ J. M. Matthews.

would pull in there and stop out in the driveway behlnd those
parked vehicles whether or not you had authority or au-
thorized to get the vehicle moved?

AT Would ask the gentleman driving that vehicles to
move it, even if he is going in the station and not to obstruct
the drlvewa,y

' vpa‘ge 33} : : . : )

Q. Do you know whether or not those warehouses are leased
only to other railroads?

A. No, sir, I don’t know anything other than hearsay that
they pay the Seaboard rent for space.

.
. ® L ] *

‘e

page 34 }

Q. All right, sir. I ask you this question, Mr. Matthews:
do you know how many men they have got working at the
C. & O. Office down there now?

A. Only one; that is the Clerk and the agent, or agent’s
representative.

Q. Do you know how many they got working at the
Pennsulvania Railroad office? -

A. One. . .

Q. One man. Has business decreased down there or not?

page 35 }

" e L ‘ . [ ]
RE-CROSS EXAMINATION.

By Mr. Bradford:

. Q. Mr. Matthews, if a man were to park in that roadway
leading from High Street down to those warehouses and
parked in the regular roadway, you wouldn’t run him off the
property but you Would tell him to get aside there so traffic
would not be blocked, isn’t that so? :
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A. T would tell him if he was carrying on business with the
Seaboard it was perfectly all right, but not to block it.

Q. Well, if he parked there and he was carrying on busi-
ness with the Pennsylvania Railroad and the C. & O., it is
all right?

A. Yes, sir.

page 36 }

" L] L] . -

CLIFFORD STUCK,
called as a witness on behalf of the plaintiff, hav-
page 37 | ing been first duly sworn, was e\ammed and testi-
fied as follows

DIRDCT- EXAMINATION.

By Mr. Moody:

Q. State your name, please, sir?

A. Clifford R. Stuck Jr.

Q. Mr. Stuck, where are you employed? '

A. Tidewater Engraving, 105 High Street.

Q. Now, I ask you whether or not on October the 29th,
1957, you were present in the area of Water and HlQ,h Stree’rs’
when an accident took place there.

"A. Yes, I was.

Q. Where were you standing at the time?

A. Right at our door, which is the second door from the
corner.

Q. And you would be on which side of High Street?

A. The southside.

Q. The southside. Now, which direction, or do you recall
which direction you were looking at the time the accident took
place?

A. T don’t recall. I didn’t see the accident. T heard it
and turned around immediately.

* % N - r

page 38 ¢

. - » - -

Q. Now, from your location, was the area where the aceci-.
dent took place clearly visible? ,
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Clifford Stuck.

A. Oh, yes.

Q. How far were you from it?.

A. Oh, probably fifty feet, maybe; or less, but it wasn’t
over that.

Q. And T ask you whether or mot you looked immediately
upon hearing the impact.

A. Yes, I did. .

Q. And will you tell his Honor and the jury at that time
just where the vehicles that were involved in this accident

were located. Where was the truck and where
page 39 } was the motoreycle?

A. Well, the motorcycle was laying on its side
just about the center of the intersection, I would say, and
the truck was a little bit beyond that, maybe the length of
the truck beyond it.

Q. Now, Mr. Stuck, were yon able to ascertain whether or
not the impact took place on the south side or north side
of High Street?

A. From where the vehicles were stopped, I would say it
happened right about the center of the intersection or a little
bit on the east side.

Q. East; and how about north or south or over on your
side? . '

A. Yes, it was on the south side of the center line.

Q. Al right, sir, it happened on the south east guadrant
of the intersection there?

A. T would say so; yes, sir.

Q. All right, sir. - Which way was the truck headed at
that time? .

A. The truck was headed west on High Street.

Q. All right, sir, and was the truck on the north or south
side of High Street or straddling the center or where was
it? :
: A. Tt was in the center of the street, probably
page 40 } on the south side. o

Q. All right, sir. Now, when you say on the on
the center and on the south, do you mean taking the south
side of High Street and it was in the center of that side of the
street? )

A. Yes, it was over on our side of the street.

Q. Over on the side you were on?

A. Yes, sir.

Mr. Moody: T think that is all. Answer Mr. Bradford.
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| Clifford Stuck.
CROSS EXAMINATION.

By Mr. Bradford:

Q. If T understand you, Mr. Stuck, the motorcycle you
said when you saw it, to the best of your recollection was
about in the center of Water Street, is that right?

A. Somewhere near the center. -

Q. Near the center, and the truck was about a car length
ori.up heading towards High Street?

A. (Pause) Yes, sir, the truck was a car length from the
motoreycle.

Q. All right. Now, did you go to the scene of the acmdent?

A. Yes, sir, I was right there.
page 41} Q. You walked over there Did this young man
make any complaints?

- A. No, sir, not then. He picked up his motoreycle and I
offered to take him to the hospital or to the doctor, and he
was all nervous and couldn’t talk very well and acted like he
did not want to go, so I went on about my business.

Q. Did he tell you there wasn’t anything wrong, that he
was just excited?

A. No, sir, he did not.

Q. He didn’t tell you anything?

A. No, sir.

Q. But you offered to take him to the hospital, and what
did you say to that, ‘‘No, thank you?”’

A. T know there was a group of people there and they
talked to him and I knew the officer offered to take him too.

Q. And the officer offered to take him too?

A. Yes, sir.

" Q. Did vou see him get up and ride away on the motor-
cvele?

A. No. sir, when I saw him he had the motorcyele and he
was walking against the curb on the south side of High
Street right in front of the newspaper office.

Q. Did you hear him make any statements that
page 42 } he did not see the-express truck? :
A. No, sir.

Q. You did not hear him say anything?

A. No, sir.

Q. Now, there is one thing that T think these pictures might
help here. T show vou, Mr Stuck, Plaintiff’s Exhibit Num-
her 2, this entrance to the intersection is practicallv up at the
curb or on the south side of the street, of High Street, and
coming out of there you have to gradually get over to the
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right. It is impossible to get over to the right immediately;
isn’t it?
A. (Examining photograph) That is correct, sir.

L4 * L L L 4

page 44 }

. ' * L 4 L] ]

Q. This is Water Street, and this is the entrance to the
Seaboard, and the warehouses here (pointing). Now, this en-
trance is on the south side of this intersection, isn’t it (in-
dicating)?

A. Yes, sir, I would say so.

Q. And to get out in here you necessarily can not be on the
right, can you, until, or unless you get way over here (point-
ing)? '

A. That’s right.

. [ . [ [ ]
.

RE-DIRECT EXAMINATION.

By Mr. Moody:.

Q. Mr. Stuck, I ask you whether or not if a vehicle comes
out of this Seaboard lot and comes out to here, it could or

could not cross over to the north or right side
page 45 } and then proceed up the right side of High Street?
A. Yes, it could.

Q. Does it necessarily have to go out into the street on the
left or south side? :

A. No, sir.

Q. And I believe your testimony was that the truck did
come out or was on the south side or this side of the street?

A. That is correct.

Q. And it was headed west on High Street?

A. That is correct.
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RE-DIRECT EXAMINATION.

By Mr. Moody: :

Q. Is there anything to keep a vehicle—and I stop to say
that T am referring here to Plaintiff’s Exhibit Number 2—is
there anything to keep a vehicle coming out of the parking lot
from going over to the right or north side of High Street be-
fore going out into the street?

A. No, sir.

Mr. Moody: All right, sir, that’s all.
page 48 } RE-CROSS EXAMINATION.

By Mr. Bradford:

Q. Now, this picture here, is there anything to keep a
motoreyele coming up the street to have seen the movement
of a car coming out this road? There is no building there.

A. Yes, sir, the Seaboard Building. ‘

Q. I know, but how far is that back from the intersection?

A. T would hesitate to say in feet, sir; I don’t know.

Q. Well, roughly. .

A. I don’t know; 75 feet maybe. :

Q. But it is quite a distance back here?

A. Yes, sir.

Q. From this entrance?
page 49} A. Yes. :

Q. And there is—
~A. No, your view is also obstructed by parked cars along
there, and a lot of times I have had several near collisions
at that intersection coming up Water Street. '

page 59 }

CECIL JOHNSON,
called as a witness on hehalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
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page 60 } DIRECT EXAMINATION.

By Mr. Moody:

Q. State your name, please?

A. Cecil Johnson. : ; _ ‘

Q. Mr. Johnson, I believe you are an attorney practicing
law in the city of Portsmouth? \

A. That is ecorrect.

Q. Mr. Johnson, pursuant to a request by me, have you
made an examination of records concerning certain property
located in front of the Seaboard passenger railroad station,
that is, the north side of the Seaboard passenger station in
Portsmouth?

A. I have. '
Q. And I believe the photographs that have been intro-

duced, some of them, probably show the area that you have

examined. Would vou look at this photograph marked Plain-

“ tiff’s Exhibit 3 and state whether or not that photo-

page 61 ! graph shows the area that you have been concerned
with or not? :

(Handed to the witness for examination.)

A. Yes, T examined this area in here (indicating).

Q. Now, would you show it to the jury what area you re-
ferred to?

A. This area in here (pointing on photograph) beginning
somewhere in here hack to here.

Mr. Bradford: Will you repeat that again?
(Witness complied). '

By Mr. Moody:
Q. Now, I would like to say that he has drawn a rectangular

motion with his fingers on the photograph on the north side
of these automobiles parked in front of the Seaboard Build-
ing and the general area in the rear of those cars is what he
has referred to; is that correct? :

A. Yes, and of course the property would extend farther

than this pieture does.
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Cecil Johnson.

Q. All right. Now, the purpose of the examination, I be-
lieve, was to ascertain what there is, if anything, on record to
indicate whether or not this private or public property; is
that correct?

A. That was my purpose. ‘

Q. State what you found if anything, to indi-
page 62 } cate that this area is prlvate property.

A. The first instrument I found in the record
was an agreement dated April 14, 1890, between the City of
Portsmouth and the Seaboard and Roanoke Railroad Com-
pany. This was a lease of the property by the City of Ports-
mouth to the Seaboard.

Mr. Bradford: And also the Atlantic and Danvﬂle Rail-
road was a party to it, wasn’t it? ,

The Witness: That’s right. The Seaboard and Roanoke,
and the Atlantic and Danville Railroad.

By Mr. Moody:
Q. All right, sir, go ahead and tell—

By the Court:

'Q.  Leased from who to who?

A. The City of Portsmouth to the Seaboard and Roanoke
Railroad Company and the Atlantic and Danville Railroad.

Q. The City owned the title at that time?

A. That T am not sure about, sir.

Q. The City was lessor?

A. It was the lessor.

Q. And they leased it to these two railroads?

A. That is correct.

page 63 } By Mr. Moody:
Q. All right, sir, what was the next thing you
found?

A. On June the 25th, 1919, the Seaboard Airline Railroad
Company succeeded the Seaboard and Roanoke Railway
Company and the director of the railroads leased it to the
United States of America, acting through the Bureau of
Industrial Housing and Transportation of the Department of
Labor, the right to use and occupy the property, and their
lease contained this clause: ‘‘Provided, however, that in the
event the property shall at any time cease to be used for
the purpose herein specified same shall revert to the Seaboard
Airline Railway Company, its successors and assigns.””

3
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Q. —the original plat of all that property in that area was
~the Crawford Plat, wasn’t it?

A. I believe so, yes, sir.

Q. And the Crawford Plat platted High Street right on
through to the Port Wardens Line? '

A. That’s right.

- - - . L]

page 66 }

. - » - =

Q. Are vou familiar with the lease of 1890¢
A. April 14; is that correct?

The Court: Ha\;e vou got a copy of it, Mr. Bradford?
Mr. Bradford: I have the agreement of April 14th, 1890.

By Mr. B1adf01d )

Q. Did you look at the’ 1ep01t of the Commlttee for the
Board of Exchange which is a.part of that instrument?

A. Yes, sir.

Q. Did you note on page 10, that the Union Passenger
Depot would act as the terminal for any of the railroads and
landings for the connecting railroads and must be on the
water front. Do you recall seeing that language?

A. T remember seeing something to that effect.

Q. And the most eligible site was the Seaboard and Roa-
noke property extending south from High Street?

A. That is very likely, but I don’t recall the exact termino-
logy.

Q. Well, in other words they were asking for part of High

Street. Now, you said a while ago that the Cra\\-
- page 67 } ford Plat platted that property for public use from
- High Street right through to the Port Wardens

Tine?

A. 1 said it did show High Street.

Q. All right. Now, the City eventually gave it to the rail-
road and anv other ailr oad; it wasn’t limited to the Sea-
board, was it?

A. Well, any other railroad could use it provided thev paid
compensation to the Seaboard.

Q. That’s right, thev would come in and be a party to this

contract?
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Q. Now, Mr. Johnson, let me see if I understand that. It
is leased from the railroad to the U. S. Government?

A. Yes, sir.

Q. From the Seaboard Railroad to them to use the property
for the ferry, is that correct, or was there any specified pur-
pose?

A. Specified for the ferries.

. Q. And you say, I believe, that it further provided that in
case of a termination of that then it would revert back to the
Seaboard Railroad?

A. That is correct.

page 64 4 Mr. Bradford: Do you have a copy of that
agreement?
Mr. Moody: No, sir.

By Mr. Moody: A

Q.- Go ahead, Mr. Johnson; did you find anything else on
record?

A. On May the 11th, 1954 the Seaboard Railroad granted
the City of Portsmouth a lease of the same portion of the
property that was the subject of the lease dated June 25,
1919 for the purpose of the ferries. This was to clear up, I
assume from the record, and also it was stated in this lease
that the lease of 1919 had ceased to exist and therefore they
leased the same property to the Citv of Portsmouth.

Q. In other words the Seaboard Railroad leased it to
Portsmouth to use for ferries after the United States Govern-
ment aunit using it for that purpose?

A. That is right, sir. This lease contained the clause that
if the ferrv ceased to operate the rights granted under the
lease would revert to the railroad. '

Q. Now, Mr. Johnson, in your examination did you find
anvthine in the records whatsoever to indicate that this prop-
erty had at any time ever been used -as a public street or
highwav? v

A. Not from my examination of the records.

page 65 %  Mr. Moody: All right, sir, that is all.
CROSS EXAMINATION.
By Mr. Bradford: |

Q. Mr. Johnson—
A. Yes, sir?
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A. T wouldn’t say to that contract, sir. I believe it would be
a separate contract between the Seaboard and the railroad
that wanted to.come in.

- Q. But this right was specified in this agreement that any
other railroad could come in and the Seaboard said it was all
right if they paid just compensation of part of the expenses?

A That’s right, to the Seaboard.

Q. Now, the Cl’r\ did grant to the Seaboard or to these rail-
roads the use—on page 2, if you look at it, it says ‘‘Double
track south to north and the use of the cast end of High
Street from Water Street to the Port Wardens Line,”” and
granted to them the use of it?

A. Yes, sir.

The Court: For what length of time?
page 68}  Mr. Bradford: Sir, apparently there was no
limit on it. They mav have a cancellation period,
and it was for the purpose of this station.

By Mr. Bradford: _

Q. Now, the station never was built on this particular
piece of property, was it?

A. From. the records I could not determine, sir.

Q. Here he proposes to erect the main building or that part
of the depot on which will include all waiting rooms and so
forth. He claims there was not enuogh room in bhack of that.
Now, did the City propose to close that street prior to enter-
ing into their agreement with the Seaboard?

A. (Pause) I am not aware of that. The record did not
show, sir.

Q. Did not show any provision to close that public right
of wav: it was a public right of way, wasn’t it?

A. T am not prepared to answer ‘that aquestion. -

Q. Well. vou said that the Crawford Plat platted that and
extended High Street to the water.

A. T don’t know the legal significance of that plat, though,

sir.

The Court: What is the language as to the

page 69 b uses at the end of High Street? For what pur-
pose?

Myr. Bradford: To put a double track on Crawford Street

to the south of the east end of Hich Street to the Port

Wardens Tiine. He proposes to erect the main building or
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that part of the depot in which will be the waiting rooms and
so forth. He claims there is not enough room on this prop-
erty. :

The Court: That is not in the lease, is it?

Mr. Bradford: This is in this contract that Mt. Johnson
has referred to of April the 14th, 1890.

The Court: All right, sir.

Mr. Bradford: It says—and this whole thing is incor-
porated—*‘We therefore recommend to the Board of Trade
and Exchange and request the City Council to grant the
privileges asked for under the following conditions.”’

By Mr. Bradford:
Q. And now the entire fee was conveyed on the market
house, isn’t that correct? Do you remember see-
page 70 } ing that?
‘ A. T remember the provision as to the market
place. But I don’t believe that the fee was conveyed. T be-
lieve the Seaboard already owned it—mno, wait a minute, I
am wrong on that, too. I don’t recall

Q. Well, there are different restrictions on any other road
entering the city to have the right to use the Union Depot
and tracks on Crawford as by paying a just compensation
provided that the freight trains at a low rate of speed be al-
lowed on Crawford Street tracks. We did not recommend
the use of the east end of High Street for any other pur-
pose than for the site of the building; do you remember see-
ing that?

A. In the Committee Report to the Board of Exchange,
I believe that was on there. On the special committee report
that provision was not contained.

Q. And only when the council was convinced that it was
necessary to enable them to build such a depot as the road
requires and further recommends that the railroad company
be charged $2,500.00 a year for the use of Crawford Street.
Now, that is apparently all they paid for that, wasn’t it?

“A. T believe that was for the use of Crawford Street, for
$2,500.00.

\

page 72}
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By the Court:

Q. Now, the title that you examined showed that the City
of Portsmouth owned High Street out to the Port Wardens
Line extending east?

A. The title did not show that.

Q. The Crawford Plat.

A. That plat was made in 1752, and I don’t know what the
law was—

Q. Well, what T am trying to get at, so far as your exami-
nation sho“ ed does the. City of Portsmouth still owned that
street in 18902

A. In 1890, so far as my examination goes, they leased
it. '

Q. Well, suppose that. Assume they had, they had the

rights in it as a street? -
page 73+ A. Yes, sir.

- Q. Now, the title that you examined then is a
prolongation of High Street eastward?

A. That’s right.

Q. And it is in the property that is in there to the Port
Wardens Line?

A. Yes, sir.

Q. When you speak of the street, you mean not only the
curbh line but the sidewalks too?

A. That’s right, 100 feet wide.

Q. So-the title that you examined from this point here is
prolonged out-into the road?

A. Yes, sir.

Q. And it shows here that this hole is about on a hne
with that building line?

A. T don’t know whether it is or not

Mr. Bradford: I think this is the end of the curb.

The Court: The end of the curb? ,

Mr. Bradford: The end of the curb is the prolongation
of the line of the pavement on High Street, as I recall it, sir.
That is what T am getting at here. Here is the building line -

here that would be prolonged here eastward going
page 74 } that way from the Portsmouth Star Building. I
am twmg to find how much of that language here
would be taken into High Street. I think it is 51 feet, 5114
feet from—this contract provided that High Street was 100
feet wide. We can measure from curb to curb. Now, I think

it 1s 60—
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The Court: There are 20 foot sidewalks on each side of
High Street, which would be 100 feet, 60 feet of it is the ‘
street and 20 feet on each side for sidewalks. But what I am
trying to get, so that the jury can see, is this pole about in
line with that building or not? ' «

Mr. Bradford: I can’t answer that. This line here of
the curb and this and this point here, my recollection is on the
line.

The Court: You mean then at the building and the point
here would be about the line?

Myr. Bradford: Yes, sir, this line of curb and
page 75 } that point, and that there, I don’t know.

The Court: You see, you have to draw it back a
little bit. High Street would take in a part of that area in
there; isn’t that what you examined?

Mr. Bradford: Now, if your Honor please, I offer in evi-
dence a plat of the Seaboard Airline—Portsmouth Terminal,
dated June 18, 1918, and the part ruled in green is the very
point that you were asking about.

Your Honor was asking about—excuse me for not—

(Shown to opposing counsel for examination.)

Mr. Bradford: (Shown to the Court) That underlined in
green, .

The Court: Now, you see that, Mr. Moody, this would be
High Street. That is a prolongation of this. Show that to
the jury. : '

Mr. Moody: That was the original plat, Mr. Bradford.

Mr. Bradford: Did the Court permit me to in-
page 76 } troduce this? 3
" The Court: Yes. :

My, Bradford: T would like to withdraw this too.

That is the 51 feet that they let them use.

The Court: That would be from side to side.

Mr. Pradford: And that is what they were using for the
entrance now. o

Will your Honor please mark that?

(Marked ‘by the Court as Defendants’ Exhibit Number 2.)

Mr. Bradfordg Now, lady and gentlemen of the jury, in
order that you may follow what is taking place, this is some-
what complicated, but the portion of the property—

i
A
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Mr. Moody Your Honor, I am going to object. I think the
Jury should know, but I think he can get Mr. Johnson to ex-
plain it. He is not under oath.

The Court: Mr. Johnson is a sworn witness. Mr. Brad-
ford is not a sworn witness. /

Mr. Bradford: Well, I would still try to state it
page 77 } truthfully even if I am not sworn.

By Mr. Bradford:

Q. Mr. Johnson, the property that the Court has -been
asking about and the 51 feet that was permitted by the Sea-
‘board is indicated by this green mark?

A. Yes, sir.

Q. Now, this was originally the street down to the Port
Wardens Line under the Crawford Plat?

A. Yes, sir, under the Crawford Plat.

. [ ] [ 2 L]

page 78 }

Q. The contract provided for a building to be placed here,
didn’t it?

A. No, sir, T can’t say that. Now, as you recall, and you
will see in the agreement, a committee reported to the Board
of Trade and Exchange. I don’t know. what that was; then
the City council appomted a committee to confer wﬁh the
railroads. This Committee returned and reported to the
council and there report consisted mainly of a letter from a
representative of the railroad and this representative Te-
quested the followmg in his letter: ¢‘To provide for in-
creased business it is important that one-half of the 50 feet
at the end of High Stréet be granted for that purpose,’
and from that I would assume it would be used for the pur-
. pose of increased business of the railroad, and could be used
for parking facilities for patrons of the Seaboard.

page 98 }
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Dr. Arthur A. Kirk—F'. J. Bergeron.

DR. ARTHUR A. KIRK,
ca,lled as a witness on behalf of the plamtlff having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

page 99 }
A FxF
page 100 }

. He stated that he was not unconscmus at the time of the
accident.

page 108 }

, N U BERGERON ,
called as a witness on behalf of the plamtlff “having been
first duly sworn, was examined and testified as follqws

DIRECT EXAMINATION.

By Mr. Moody:,
Q. State your name, please?
A, F. J Bergeron.
page 109 } 'Q. Mr. Bergeron, what is your position, sir?
A. Director of Public Works for the City of
Portsmouth.

Q. How long have you been employed in the Public Works
for the City of Portsmouth?

A. 38 years.

Q. 38 years. Now, Mr. Bergeron, I would like to show
you a photograph of 'the area at the foot of High Street in
front of the Seaboard passenger station. Thls is marked
Plaintiff’s Exhibit Number 3, and I would like to ask you
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A}

some questions reo"aldmo" the area behind the automobiles
that are parked in here facmo” that building (indicating on
exhibit), and if you will refer to the plcture or photograph
here.

page 110 }

Q. T now ask you whether or not, going back as far as
you can remember in your 38 years with the City, and 1 ask
you whether or not the City has at any time ever paved the
area in that photograph that we referred to?

A. As a parking area that goes back to the warehouse and
down about the Seaboard Bu11d1n<r"l

Q. Yes, sir. -

A. No, sir.

Q. All right, sir, has the City done any maintenance work in
that area?

A. Not to my knowledge, no, sir.

Q. T see. So far as you can remember what has the area
been used for?

A. For the use of the C. & O. Railroad, the Pennsylvama
Railroad and the Seaboard Railroad and varlous trucking
concerns and—

CROSS EXAMINATION.
page 111 }

By the Court:
Q. Mr. Bergeron, you say that that roadway is for the

convenience of what railroad?
page 112+ A, Well, the Seaboard, of course, primarily, .
and the. Pennsylvama, theV have a freight 'oﬁ‘ice,
you know, in this old warehouse, and the C. & O. receive
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freight there, and the Baltimore Packing Company, the Old
Bay Line.

Q. You mean it is only used for the vehicles of those com-
panies or is it publicly used?

- A. Well, they have since restricting it, your Honor.

Q. What I am trying to find out is if the pubhc wanted to
go-in there to deliver freight.

A. Oh, yes.

Q. It iS'open to the public use to go to the services that
these railroads might have?

A. That’s right. The same as the public would be allowed
to go to John’s Market and drive on their parking lot.

Q In other words it is open for vehicular as well as pedes-
trian traffic?

A. Yes, sir.

RE-DIRECT EXAMINATION.

page 113}

By Mr Moody:

Q. T will ask you then whether or not you know whether it
is restricted to the use of vehicles using the C. & O. and
Pennsylvania and the Seaboard, or not?

- A. Primarily, yes, sir.

Mr. Moody: All right, that’s all.
The Court: Are you gentlemen through with him?.

RE-CROSS EXAMINATION.

By Mr. Bradford:
Q. And that has been an open place there for how many
years?
A. Well, more than 30 years to my knowledge.
Q. More than 30 years that roadway has been in there?
A. Yes, sir.

page 114 |
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OFFICER L. H. NUGENT,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Moody:
Q. State your name, please, sir 2 '
A. 1. H. Nugent.
page 115} Q. I believe you are employed as a police officer
. with the City of Portsmouth?
A. Yes.

Q. Officer Nugent, did you have occasion on October the
29th, 1957, to investigate an accident down on Water Street?

A. Yes, sir.

Q. And what time was it, approximately?

A. Ahout two o’clock P. M.

Q. 2:00 P. M., and what were the weather conditions
generally?

A. Clear.

Q. And would you describe for hlS Honor and the 1un the
area mvolved?

A. T was in the Evans Gas Statlon using the ’phone when
I was told there was an acecident on the corner. T went to the

corner and about midway of the intersection there was a
~ truck heading west up High Street. The motoreycle appeared
to be headed north. It was laying on its side. They had col-
lided there. I asked the drivers for information, the drivers’
license, name and so forth, for them to tell me how it hap-
pened. The gentleman driving the express truck said—

Mr. Bradford: I object to the hearsay testi-
page 116 | mony.
The Court: No, this is what the driver of the
truck, who was driving the express truck was telling him.
Mr. Bradford: All right..
The Court: He asked the driver. Was that what I under-
stood vou to express? '

A. The truck driver told me that he come out of that Sea-
board lot over there, or in front of the station. He said ‘I
didn’t see him,’’ the young fellow on the motorcycle. Mr.
Mooré, the voung fellow on the motoreycle said: “‘I didn’t
know what he was going to do.”’

By Mr. Moody:
Q. Now, were you able to ascertain the point of impact on
the truck?
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A. It was near the front of the truck; ves, sir.

Q. On which side?

A. On the driver’s side.

Q. The left side. Now, were vou able to ascertain where
the impact took place. That is, what point in the intersection
the impact took place?

A. No, sir, other than I can tell where the truck and the .
motorcyecle was sitting at the time I got there.

Q. Where were they?

A. Just about the center of the intersection.
page 117 } Q. All right, sir. Now, did you exdmine the
Railway Express tuuck that was involved in this
accident?

A. T noticed something about it that was peculiar to me
for a truck or a vehicle of any kind. It has a post down the
center of it, and when the door is closed it would he approxi-
mately that wide (illustrating). It had a post in the door
too.

Q. Now, Mr. Nugent, let’s see if I can understand what vou
mean. You mean ‘rhe cah of this fruck?

A. That’s right, ves, sir.

Q. On the door. Would that be the left door to the left of
the driver?

A. The left and right door also, both of them is built the
same. The windshield comes around this way.

Q. And the door was closed. There was a panel running
down the center about how wide?

A. When the door was closed the glass fits in the door and
it’s—how would you say it—anyhow when the door is closed
the post and the door itself would be approximately six or
seven inches wide, 1°d sav.

Q. Now, would that be in a position to block the view of the
driver sitting in that cab when he attempted to look to his
left? ‘ ‘
A. Maybe and maybe not. This lot, when they come out

of that lot on High Street, it comes out on an
page 118 } angle, and you have to cut all the w ay across
H 1<rh Street to straighten up.

Mr. Bradford: You mean across Water Street to straighten
up?

The Witness: Yes, sir, across Water Street. I have a
diagram.
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Officer L. H. Nugent. '

* - ® - -

page 119 }

L ‘e - L] .

The .Court: He wants to know at the time of this accident
were cars parked along there. You got there right after the
accident, didn’t you? _ '

The Witness: Yes, sir.

The Court: Did you see any cars parked along there?

The Witness: No, sir, I can’t say that I did; but as the
usual thing there are cars parked there.

. mage 120 }

By Mr. Moody:

Q. And do you know whether there were any there or
not? ,

A. T couldn’t say for sure, sir.

Q. All right.

Mr. Moody: I think that is all. Answer Mr. Bradford.
CROSS EXAMINATION.
Ty Mr. Bradford:
* * *® * : L ]

page 121 }

Q. And that is the point that you put as the location of the
truck and the motorcycle?
A. I also added, sir, that it was about the center of the

intersection.

page 123 }
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Mr. Bradford: He has not denied it though.

The Witness: No, sir, I didn’t deny it, but I did tell you
that it was in the center of the intersection, I also mentioned
that; or approximately the center of the intersection. I did
not measure the approximate inch.

- - [ J * . 1 3

page 125}

Q. I'm not interested in that, I am interested in where did
you find the truck in the intersection. '

A. Just about the center right here (pointing).

Q. Well, the center. That is not the center of Water
Street. ,

A. The center of the intersection would be just about
here.

page 128 }

- * * 2 L

Q. Officer Nugent, you got there right promptly after the
aceident, didn’t vou?
A. Yes, I would sav within five minutes, yes, sir.
Q. And you say that the young man, Moore said he didn’t
know what he was doine, where he was going?
A. No, sir, I never said that.
Q. On vour testimony a few moments ago you said that °
Mr. Harding said he didn’t see him?
A. Yes, sir.
Q. And then you quoted what Mr. Moore had said?
A. Yes, sir.
Q. And I’ve got it written down that Mr. Moore said he
did not know what he was 2oing to do.
A. He meant the truck drlver
Q. Oh, but he saw the truck, didn’t he?
A. He didn’t tell me he saw the truck, he just
page 129,} told me he didn’t know what he was going to do.
Q. What, who was he referring to?
A. T suppose the truck driver, sir.
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Q. Well, when he said he didn’t know what he was going to
do, he evidently have to see him to make such an expression,
didn’t he? -

A. I don’t know sir.

Q. But you ‘re sure that was what he said?

A. That is what both of them said.

Q. That he didn’t know what he was going to do. That is
your ’cestlmom7 now, is it?

A. That is what Mr. Moore said.

Q. That i1s what Mr. Moore said. The plaintiff said he
did not know what he was going to do, referring to Mr.
Harding? v

A. Yes, sir.

Q. And that is the only explanation you have of the acci-
dent?

A. Yes, sir.

Q. One of them saying he did not know what the other one
- was going to do and the other one saying he didn’t see him.
That is what happened right after the accident, is that cor-
rect?

A. That’s right.

page 130}

RE-DIRECT EXAMINATION.

By Mr. Moody:

Q. Officer Nugent, I just want to ask you one question. In
coming.out of the parking area in front of that building and
coming onto High Street, referring to Plaintiff’s Exhibit
Number 2 that is, I ask you whether or not there is anything
to keep a vehicle coming out of this lot from going over to the
right-hand or north side of High Street before going onto
High Street?

A. No, sir, at that time, it is about wore out now, you just
can see a faint print of it, there was a white line down to
there, and this truck was on an angle going this way. In
other words when they come out here they are on the left-hand
side of the street crossing to the right, because this is the left-
hand side of the street going up High Street. When you
come out here you are cutting across that corner.
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Q. Now, you say—well, this showed the position of the
truck so there is no use of your telling whether it was on
the north side as far as High Street is concerned; but you

say there is nothing to keep a truck from going
page 131 } over to the right- hand side of High Street pro-
ceeding up High Street?

A. That’s right.

Mr. Moody: All right, sir, tha.t’s_ all.
RE-CROSS EXAMINATION.

By Mr. Bradford:

Q. Well, now, Officer, he does come out of the left-side of
the street facing west?

A. West?

Q. He comes out on the left-side, There is no other way
of coming out of there, is there?

A. No, sir.

Q. And he was reclining over to the right from the physwal
facts that you found there?

A. Yes, sir, from the entry to this parking lot or Seaboard
lot or whatever they call it down there at that time you have
to come from the left-side of the street strawht across; see
what I mean? .

Q. Yes.
The Court: Show it to the jury.

By Mr. Bradford:

Q. Get down here and explain to the jury. Fx-
page 132 } plain it in your own words.

A. T think all you people are familiar with this
down there, coming across here, you have to come across
this way. You actually cut into High Street, I suppose. You
have to come up here like this and go here and coming up—

Q. But you never saw anybody do that, did you?
- 'A. No, T haven’t.

RAYMOND WESTMORELAND,
called as a witness on behalf of the plaintiff, hav-
page 133 } ing been first duly sworn, was examined and
testified as follows:
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DIRECT EXAMINATION.

By Mr. Moody:

Q. State your name, please?

A. Raymond Westmoreland.

Q. Where are you employed?

A. Seaboard Airline Railroad Company.

Q. I show you a photograph, Plaintiff’s Exhibit Number 4,
a photograph of the warehouse, and ask you if that is where
you work or in that vicinity.

(Shown to the witness for examination.)

A. Yes, sir, I work there from February up till August,
when I worked in the station. I didn’t work in the warchouse,
I worked at the station.

Q. Is this also a photograph of—plaintiff’s Exhibit Number
3 shows the warehouse—where you were working ?

A. No, sir, I never worked in the warchouse. I worked at
the station. The warehouse right opposite from the station.

Q. All right. Now—
page 134 ¢  A. I wasn’t working in the warehouse.

Q. I see. Were you working down there in
that v1cm1ty in October, 19577

A. No, sir, T went down February of B68. 1 don’t know
the exact date.

Q. Where were you Worklng in 572

A. T was working at the shop. I got laid off in the shop
and Jannary I went to the station and asked the fellow for a
job and started to work in February.

Q. Can you state how many men are employed down there
where you are working now?

A. Well, T am working at the dock now. That is at the
foot of Water Street.

Well, let’s see. Two weeks ago when I talked to you at
the foot of High Street.

AT 1mag1ne it was around about four men.

Mr. Bradford: Now, if your Honor please, I object to this.
It isn’t a question of how many. people are working there
now.

The Court: I don’t know what his purpose is.

Mr. Bradford: I don’t understand it. Whatever it is it

has no bearing in this case.
page 135 % Mr. Moody: My purpose is that the question
apparently, Mr. Bradford has attempted to say
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here that this is not a private business or a private area
from which this truck came. I gathered that from his plead-
ings, and this person here, my purpose was indicating whether
or not there was any amount of traffic of any consequence
coming in and out of that there and just how much business
those warehouses are doing. They have a slight bearing
on the legal question. :

 The Court: Well, at the present time, since January of ’58.
Now, this accident happened back in ’57.

Mr. Moody: Well, now, I was under the impression he
had been down in that area and could testify regardmg the
57 conditions.

By Mr. Moody:
_ Q. I ask you whether or not you were famlhar with it in
’57 or whether you can testify?

A. Oh, ves, sir, T was.

Mr. Bradford: I object to that. How much
page 136 } It isn’t a question of how much traffic.
The Court: It is a question of whether it 1s
for public usage. :
Mr. Moody: The cases, your Honor, refer to the amount
of business that is done in these particular places.
The Court: You want to argue that matter in the office?
Mr. Moody: Not necessarily, but I thought it might come
up later.
The Court: In order to rule correctly on this witness, I
will be glad to hear you on the question.
Mr. Moody: I think it might help the Court to see the
significance of that evidence.
The Court: All right, we might save time in domg it.
Mr. Moody: All I‘lf"ht sir. _

(The Court and counsel for both sides retired in chambers
after which the following occurred:) :

The Court: I will hear some further evidence
page 137 } on it right now.

(The Court and counsel for both sides then returned into
the court room and the trial was continued as follows:)

By Mr. Moody: '
Q. Raymond, I believe my last question was whether or not
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you could tell us anything about the circumstances down
there in October, 1957, and whether or not you could tell us
anything about how many people were employed or what work
was going on down there in ’57.

A. What do you mean, in the warchouse or at the station?

Q. Well, at both the warehouse and the station.

A. Well, in the warehouse only two men is in the ware-
house. That is the C. & O. and the Pennsylvania Railroad
clerks. '

Q. Yes?

A. And the Seaboard don’t have much business no more
than they had some records stored in the back end. But
it’s very little traffic in and out of the warehouse. But coming
between the warehouse and the station, during work hours
and the office was there, right much traffic there around five
o’clock.

Q. All right, sir. How many trains did they
page 138 } have coming in from October, 19577 '
A. Just one in and one out.

Mr. Moody: That’s all.
Mr. Bradford: No questions.
Mr. Moody: Just a second.

By Mr. Moody: : _

Q. Now, you referred to people coming in there at certain
times of the day, right much?

A. Yes.

Q. Were they using the trains or do you know?

A. Well, the office and the train too. See, the train used to
leave around 5:30, and the office turned out at five. At that
hour it was right smart heavy. _ :

Q. Were they employeesiof the Seaboard Railroad?

A. That’s right, at that particular time.

page 139 } DR. ROBERT HENRY THRASHER,

called as a witness on behalf of the plaintiff,
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Mattox: _ o
Q. Doctor, would you state your name, please, sir?
A. Robert Henry Thrasher. ‘ .
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Q. Are you licensed to practice medicine in the State of
Virginia?

A T am.

Q. Did you attend any medical schools?

A. T attended the Medical College of Virginia from 1941
to 1944 and graduated in 1944 with a medical degree. Follow-
ing that I was an intern at Rex Hospital in Raleigh, North
Carolina, then I served two years in the United States Army
as a medical officer and then I had a medical residency at
DePaul Hospital in Norfolk. Following that I had two years
and a half residency at St. Elizabeth Hospital in Washington,
D. C. ‘

Q. And have you been practicing since that time in
psychiatry?

A. I have been practicing medicine and psy-

page 140 } chiatry in Norfolk since 1951, January, and I have

been psychiatry director of the Mental Hygiene

Center for 3 years. I am now in private practice and. con-

sultant to the Marine Hospital and on the staff of the three
general hospitals in Norfolk.

page 142 }

- L 4 . L N -
Q. Now, did you have occasion to examine the plaintiff in
this case, Brainard Franklin Moore?
A. I examined Mr. Moore on the 13th, 15th, 20th and 22nd
of September, 1958, and on the 27th of  October, 1958.

Mr. Bradfvord: Give me those dates again, please, sir.
The Witness: .13th, 15th, 20th, 22nd of September, '58;
and the 27th of October, 1958.

By Mr. Mattox:

Q. Now, would you state what your examination revealed?

A. Yes. ‘

Q. Beginning with the first time that you saw this man,
if you will?

A. Um-huh. My examination revealed that the patient felt
in good health until the latter part of October, 1957, at which
time he was riding a motorcycle and was involved in an aecci-
dent. Following this there was a momentary loss of con-
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sciousness, and the patient was dazed for a while,
page 143 } then developed a severe headache and pain in the
lower part of the neck and in the back and was
hospitalized several days later and treated, released from the
hospital and approximately a week after he left the hospital
returned to work. ’

page 156 }

* - . a L]

RE-DIRECT EXAMINATION.
By Mr. Mattox:

- . - L L J

page 157 }

A. It is my opinion that this man had a momentary un-
consciousness based on two things. His lack of memory, and
this can be characterized when he returns to consciousness by
lack of memory and ammesia. You see? Things that hap-
pened immediately after the time of the accident, for a day’s
period, for an hour or so following the accident. He didn’t
tell me that he lost consciousness. It is my opinion that he
did. T think that is exactly what happened, but I think it
was extremely momentary. But there is no question in my
mind, according to all that I can find, that there was severe
headaches and -things like that which go along with this sort
of thing. ’

page 212 }
. .‘ ° . ) .
BRATNARD FRANKLIN MOORE,

the plaintiff, called as a witness on his own behalf, having
been first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION.
By Mr. Moody:

page 215 }

Q. Now, on October the 29th, 1957, you were involved in
this accident which we are concerned with here today. Where
had you been just prior to the accident?

I had been home for lunch.

And where was that?

That was 422 McClean Street.

And where were you going at the time it happened?
. I was going back to work.

Were vou in any hurry of any kind or not?

No, sir.

Now, you were at the time, I believe, operating a motor-
cyele; was it your motorcyele?

A. No, sir.

Q. Have you ridden motoreycles before?

A. Yes, sir, several times.

Q. Do you know how to operate a motmcvcle all noht?

A. Yes, sir.

Q. Have you operated this motorcycle prev1ously?

A. Yes, sir.

Q. T ask you whether or not the operation, that
page 216 } is, the mechanical operation of the motorcvele
from your viewpoint had anythmcr to do with the

accident happenmg?

A. No, sir.

OroroPor

Q. All right. Now, prior to the happening of this accident,
vou were proceeding north on Water Street, is that correct,
sir?

A. Yes, sir.

Q. That is in the City—?

page 217.% .
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By Mr. Moody: .

Q. What street were you on when this happened?

A. Water Street.

Q. And in which direction were you proceeding?

A. North. C

Q. Now, will you tell us, beginning with the time that you
were coming up Water Street approximately what your speed
was.

A. Ten miles an hour, sir. .

Q. Now, as you neared the intersection of Water Street and
High Street which direction were you looking at that time?

A. I was looking off on my right.

Q. And will you tell us what was located to your right?

A. As I was entering, as I was going toward

page 218 { High Street there was a blank wall on my left, a

building, the Star Building, and on my right

it is open. There are parked cars over here, and there is the
Seaboard Building.

Q. Now, were there any vehicles parked on the parking lot
in front of the building or not?

A. Yes, sir, there was.

Q. Do you know where they were parked?

A. No, sir, but T know there was parked cars there.

Q. All right, sir, did you see these cars?

A. Yes, sir. .

Q. Was there anything in the intersection as you—strike
it out. Was there anything in the lot, parking lot moving
toward the intersection at that time or not? :

A. No, sir, there was not. :

Q. Now, as you got to the intersection of the street there,
what did you do?

A. As T came into High Street I slowed down and switched
gears on the motorecycle.

Q. To what speed approximately?

A. To approximately three to four miles an hour.

Q. And then what did you do?

A. T looked to my left, east, going on out onto

page 219 } High Street. There were parked cars and I had

to go further into the intersection to make sure

there was nothing coming, because I couldn’t see around

these parked cars. ' As T went out and saw that nothing was

" coming I went to make my approach across High Street.

As T looked back I saw this truck coming out of the Seaboard
parking lot right out in front of me.
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Q. Now, when you arrived at the intersection which way
were you lookmv?

A. When I anlved at the intersection?

Q. Yes, sir?

A. To my right.

Q. And as you entered the intersection, and just as you
entered, or you were at the intersection which direction were
you lookmg?

A. As T entered the intersection T was looking to my left.

Q. And when did you change the direction of your looking?

A. When I made sure there was nothing to my left I looked
across—

Q. Go ahead I’'mi trying to get it. Prior to that vou said
you were loo]uncr to vour 1’10111 and then vou said vou looked
to your left. ‘Vhen did you -change your direction from

looking to your right to lookmg to your left?
page 220 } A. Just as I went into the intersection
Q. And as you entered the intersection you
were looking to your right, or not?

A. Yes.

Q. And then you changed to your left?

A. And then I changed to my left.

Q. Now, why didn’t you look to your left earlier?

A. Because the Star Building is there.

Q. All right, sir. Now, as you looked to your right, as you
entered into the mtersectlon was this truck which later came
out of there and struck you— '

Mr. Bradford: Now, if your Honor please, he is still lead-
ing. :
‘The Court: Reframe your question, Mr. Moody.

By Mr. Moody:

Q. I ask vou whether or not—I was going to add to the
questlon——bu‘r T ask vou whether or not there was anything
coming out of the parking lot as vou entered the m’rersec’r]on

A. No, sir.

Q. Was there—I ask you whether or not there was anything
at the intersection to your right headed or stopped coming

into the street?
page 221}  A. No, sir.
Q. Now, as you came into the intersection vou
stated you had changed gears. What gear did you change
to?
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A. Into low gear, sir.

Q. And tell us then, if you will—I think you said you
looked to vour left and then saw nothing and looked back to
ahead of you and then proceeded and saw the truck. Where
was the truck when you first saw it?

A. He was on my right-hand side. My motorcycle was
going straight across and he came across this way (indi-

cating).

Q. And in which direction, speaking from your standpoint,
did he come from?

A. He came from my right.

Q. Now, as you saw him, can you tell us approximately his
speed, the truck?

A. The only thing I can say, sir, is he was going twice
as fast.

Q. Would you have any estimate of it or not?

A. Maybe ten miles an hour, I don’t know.

By the Court:
Q. How much?
A. Maybe ten.

By Mr. Moody: '

Q. Now, what happened then?

page 222 1 A. I reallv don’t know. Well, I know that there
was a collision, and after that I don’t know just

exactlv what happened.

Q. What was the next thing you remembered?

A. T remember people asking me how I felt and if they
wanted me to take me to the hospital, and that’s all, sir.

Q. Now, you have heard the testimony of Officer Nugent.
T think he stated that you gave him your driver’s permit;
do you recall that or not?

A. No, sir.

Q-¢Do you recall giving any statements to him?

A. No, sir, T don’t.

Q. Do you recall—you said the next thing you recall was
people asking questions about going to the hospltal Well,
then what happened after that?

A. Well, sir, we had gotten the motorcycle off the street
and put it up close to the sidewalk. T don’t recall riding the
motorcycle away.

Q. Where did you go?
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A. Well, the accident happened half a block from where I
worked. I carried the motorcycle to the shop where I worked.

Q. Now, I ask you whether or not—or I will ask you w hat

was your condition at that time?
page 223} A. Well, sir, I wasn’t sure of anything I was
doing. I was very upset, and I had a headache.

Q. Getting back to the intersection, I forgot to ask you:
Are there any traffic controls of any kind at the mtelsectlon”l

A. No, sir, there aren’t.

Q. Any s1gns?

"A. No, sir.

Q. Now, going further into this partmular location, you are
familiar with that area down at the foot of High Street, is
that correct?

A. Yes, sir.

Q. You know what buildings are located there?

A. Yes, sir.

Q. Will you tell his Honor and the jury what was on your
right all the way across Water Street. Are there any build-
ings to your right or not?

A. On this side of High Street?

Q. T am talking about on your right from the direction in
which you were proceedm g, which would have been on the
east side.

The Court: From what point?
Mr. Moody: He was proceeding north. My question was
whether or not there were any buildings.

page 224 } By Mr. Moody:

Q. You mentioned the Seaboard passenger sta-
tion; you mentioned the parking lot. Now, going further
north on your right, that is to the east, what other buildings,
if any, are located down there?

A. There is the ferry slips, the ferry building ; then the old
machine shop which then was the City of Portsmouth Build-
ing and grounds, the office and the printing department.

Q Now, you said the ferry slip and ferry building. What
is in there, if anvthm g, at the present time?

A. Nothing, sir. In the Ferry building there was the.
School Board offices.

Q. And were they there at that time?

A. Yes, sir.
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Q. And is that building located du ectly east or the exten-
sion of Hwh Street? ,

A. Yes, sir.

Q. In other words it sits right on what would be High
Street if it continued?

A. The ferry slip does, yes, sir.

Q. And is that School Board office in that building or not?

A. Yes, sir. :

Q. That sits on High Street?

page 225} A. Yes, sir.

By the Court:

Q. The ferry building sits at Water and High?

A. Yes, sir.

Q. The ferry slips, in other words, if you were going
straight down High Street right straight on, if you kept
stra.ight and didn’t turn either way you would run off the
ferry slips, not into the building?

A. No, sir.

By Mr. Moody:

Q. Now, I ask you whether or not this truck stopped.

A. No, sir, it didn’t.

Q. And Where was your cycle when the impact took place;
just what location were you with respect to the intersection
of High Street and Water Street?

A. Approx1mately half-way across the south side of High
Street.

Q. Now, were you to the left or to the right of Water
Street?

A. T was on the right-hand side of Water Street.

Q. Do T understand that vou were about half-way across
the south side or not; is that correct, the south side “of High

Street?
A. Yes, sir. ’
page 226 } Q. Then you had gotten about half-way across
the whole street?
_A. Just about a fourth of the way across the whole street,
Sir. )

page 244}
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CROSS EXAMINATVION.

By Mr. Bradford: ‘

- - - - -

page 249 }

Q. Now coming back to the acc1dent itself, T understand
vou to say that you were going north on \Vatel Street?

A. Yes, sir.
. Q. And you have talked about the Star Building on your
left as you approach the. intersection of High gtleet and
that protrudes out to the edge of the s1dewalk"’

A. Yes, s1r

Q. There is a 20 foot sidewalk there and a 60 foot pave-
ment; and then a 20 foot sidewalk on the other side, isn’t
that correct?

A. T am not sure; I don’t think that sidewalk is 20 foot.

Q. Accor ding to the plat High Street is—
page 250 }  A. High Street isn’t 20 foot but—

QT d1dn’t ask you that. High Street would
protrude south when you are coming up Water Street, the
distance out there would make vou see across the corner;
there would be a-sidewalk on High' Stréet on that corner,

wouldn’t it?

A. Yes, sir. : ‘
Q. All right. Now, on your 110ht there is the Seaboard

Building, the passenger station; and how far'up does that sit
back from the intersection? - .

A. Tdon’t know, sir.

Tt is about a hundred feet, 1sn’t 1t”’

A. T don’t know, sir. :

Q. Well, do you have any 1dea‘?

A. No, sir, T don’t.

Q. Don’t have any idea. Well,'it doesn’t sit up to the curb,
does it?

A. No, sir.

Q. There is quite a distance back from the curb?

A. Tt is away from the curb.

Q. And if it is about a hundred feet—
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"~ Mr. Moody: If your Hoh‘or‘ please, I object to that ques-
tion. He asked the witness if he knew and the
page 251 | witness told him that he didn’t know how far it
was.
The Court: I sustain the objection because you are as-
suming that he said that .He says he doesn’t know, Mr. Brad-
ford.

By Mr. Bradford:

Q Well, would you give us some idea about how far back—

A. T don’t know; T don’t have any idea.-

Q. Could you give us an estimate?

A. No, sir.

Q. You couldn’t give us one?

A. No, sir.

Q. Well, will you designate in this court room how far
from where you are sitting. Is it about the distance of that
wall back there (pointing)?

A. Are you speaking from the Seaboard Building to the
intersection?

Q. To the intersection on the east side of Water Street
where that curb juts out there.

The Court: To what point to the south side of High Street?
Mr. Bradford: From the south side of High
paoe 252 4 Street on the west side to the building.

By Mr. Bradford:

Q. Would that be about the distance?

* A. T wouldn’t think it would be any closer than this.
Q. Well, that is appr oxnnately the distance? ”
AT reallV don’t know, sir.

Q. You wouldn’t think it would be any further?

A. T don’t think it would be any closer than that.

Q. Any closer than that. All right. Now, if that is the =
approximate distance, when you are coming up Water Street
there was nothing to prevent you from seeing any trafﬁc
that would be'in that intersection, was there?

A. No, sir, :

Q. And th1s express truck has a high body, basn’t it?

A. Yes, sir.

Q. If you looked there was nothing to prevent you from
seeing the top of that truck movmg out towards the inter-
section, was there?
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A. No, sir.

Q. And you didn’t see it?

A. The truck was not there, sir.

Q. Well, now, you were only moving at the
page 253 } rate approaching this intersection, you have testi-
about ten miles an hour?

A. Yes, sir.

Q. And you slowed down to three miles an hour?

A. Yes, sir.

Q. As you entered the intersection. Now, that truck could
not possibly have gotten that hundred feet from the back
of the warehouse out there in front of you without your being
able to see it before you went into the intersection, could
it?

A. T don’t know, sir.

Q You don’t know”?

I know that the truck was not there when I pulled into
the intersection.

Q. All right. Now, why did you then tell Officer Nugent—
Officer Nugent said ‘‘Moore said he did not know what he
was going to do,”’ referring to the express truck?

Mr. Moody: Now, wait a minute, your Honor, I am going
to object to that because the officer, of course, assumed he was
referring to it, and I think he might have been; but on the
other hand there is no testimony to what he was referring

to.
page 254 }  Mr. Bradford: Yes it was.

The Court: Yes, it was. He asked him specifi-
cally: “‘Mr. Nugent, what did you understand him to mean
by him when he said he didn’t know what ‘he’ was going to
do,”” and he asked him specifically who he was referring
to.

Mr. Moody: I agree ‘that the officer stated that he thought
Mr. Moore was referring to the truck, but what I am saying
is that nobody, as far as I know, but Mr. Moore, would know
what he was refel ring to.

The Court: I think the jury can certalnlv arrive at their
own conclusion.

Mr. Moody: But not other people g‘lVan' their opinion as
to what Mr. Moore was referring to.

Mr. Bradford: If your Honor please, this is eross examina-
tion.

The Court You can ask him. if he made that statement and
what he meant by it.
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page 225 & By Mr. Bradford:
Q. Did you make a statement to Officer—

The Court: Nugent.

By Mr. Bradford: : :

Q. —Nugent that you did not know what he was going to
do, meaning the operator of the truck? ‘

A. T don’t know, sir.

Q. You don’t know?

A. No, sir.

Q. You remember showing him vour operator’s license,
don’t you?

A. No, sir, T don’t.

Q. You don’t remember that?

A. No, sir, I don’t.

Q. You don’t remember what you said?

A. No, sir, T don’t.

'Q. You did not make any complaint about the truck driver,
did you?

A. If I said anything to him, I don’t know, sir.

Q. Well, now, that truck couldn’t have gotten out of there
after you got into the intersection or gotten in front of you
if it was going 60 miles .an hour, could it?

Mr. Moody: Your Honor—
The Court: I sustain the objection. That is argumenta-
tive, Mr. Bradford. ' :

page 257 }

Q. Now, you testified that you were going ten miles per
hour as you approached the intersection?
A. Approximately, sir, yes.
Q. And then you slowed down to three miles an hour
. changing gears as you entered the intersection?
page 258 }  A. Yes, sir.
Q. And yet you ran into the door of the truck
on the left-side, didn’t you?
A. T didn’t, sir.
Q. Well, now, what did you run into? ‘
A. The truck ran into me, sir, with his left-front fender.
The front of my motoreycle was in his left-front fender.
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Q. You did not run into the side of the door?

A. No, sir, I did not.

Q. Well, how do you know that so well and you don’t
remember that you made that statement to Officer Nugent?

A. Are you asking me that question, sir?

Q. Yes.

A. The exact reason that I remember that so well is that is
because the gentleman that was driving the truck and some
man from the company brought the truck back over there
the next day with the place in the fender where I hit the
truck and we went over exactly where it happened.

Q. But the front-fender runs down to the door where you
get into the truck. Where the dent was it was the left- front
fender, the back part of it where you open the door to the
truck, isn’t that right?

“A. I don’t recall whether it is connected with the door or

not, sir.
page 259 + Q. Well, where you get in and out of the truck?
A. T don’t know.

Q. Isn’t that right?

A. T don’t know.

Q. You don’t know that?

A. T do recall that it was definitely in the fender.

Q. In the fender but you don’t know what part of the
fender?

A. No, sir.

By the Court:

Q. Was it back of the wheel?

A. I believe it was in the front of the wheel. I was think-
ing it was, sir.

By Mr. Bradford:

Q. You are thinking? : .

A. T know it’s in the fender. It has nothing to do with the
door because the door would open.

Q. Well, you are not positive then it was the front or back
of the axel?

A. T wouldn’t say, sir, I’m not sure.

Q. You are not sure. . Didn’t you get up and ride the motor-
cycle around the block after the accident?

A. No, sir, T did not.

A - Q. How do _you remember that?
page 250 }  A. T don’t know about getting up, but as far
as riding the motoreyele around the block I know

I did not ride it around the block.

\
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Q. Did you ride it afterwards?

A. Yes, sir. :

Q. You did ride it?

A. Yes, sir. '

Q. Now, where did you ride it?

A. I rode it to the shop approximately half a block from
where the accident happened.

Q.~How do you remember that and don’t remember these
other things?

AT don’t know, sir. I don’t remember falling on' the
oqound or whether I fell on the ground or not.

Q. Well, now, vou say that the truck was going about twice
the speed that you were going when the 1mpact ‘(ool\ place?

A. Yes, sir.
. Q. Then the truck was—lf vou were going ﬂn ee miles an
hour, according to your testimony, would have made the
-truck go six miles? :

Mr. Moody: T think he added—Mr. Bradford is leaving out

part of his statement. He thinks also maybe about ten miles
an hour. :
page 261 }  The Court: That is- what he testified.
_ Mr. Bradford: He said two things.

The Court: I understand, but he is on cross éxamination.

Mr. Bradford: He said—

The Court: Go ahead, you are on cross examination. You
can go ahead. :

By Mr. Bradford:

Q. Now, if that truck was moving six miles or even ten
miles an hour the dlstance that you had gone the truck would
have been in your view approaching tbe 1ntersect10n wouldn’t
it?

Mr. Mattox: This is argumentative; you Honor.
Mr. Moody: He has nothmg to base it on whatever. He
has no distances.
" The Court: I think that is a conclusion, Mr. Bradford.
Mr. Bradford: I don’t see any conclusion to that.
The Court: ‘‘He would have been in vour
pa‘re 262 | view’’ is a conclusion. You can ask him-under the
o facts why he did not see that car, from all the
facts.
Mr. Bradford: All right, sir.
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By Mr. Bradford: ,
Q. Well, now, why didn’t you see the truck?
A. He wasn’t there. He wasn’t there at the intersection

when I went into the intersection.

Q. Was he approaching the intersection?

A. He was not, 'sir. If he was approaching it he would
have been approaching from behind me. I didn’t see him,
sir. -

Q. Well, how far back of you; what do you mean by ‘‘back
of you?”’ '

A. Well, sir, the road that comes out into this intersection
kind of bears off to the back of it, kind of comes into an angle,
and as I went across the intersection I looked to my left.
T was looking to my left. Now, he may have come on in there
when I was looking to my left. I don’t know, sir, but when T
looked back to my right and started my approach to go across
that was when he hit me.

Q. How long did you look to the left?

A. (Pause) I looked at first to my left and there was some
parked cars, and I couldn’t see for sure. As I eased on out

alow just enough to keep the motoreycle stand-
page 263 } ing up I was still looking, seeing that there was
nothing there, when I made sure there was

nothing there, when I made sure there was nothing there I

turned and made my approach across High Street.

Q. You didn’t look to the right any more?

.A. No, sir.

Q. Where was it that you looked to the right. You testified
here in your direct testimony vou looked to the right. Where
were you, how far away from the intersection was it when vou
looked to the right?

A. T was at the intersection when I looked to my right.
T looked to my right all the way up to the intersection.

Q. Then you turned to the left and looked to the left and
never looked back to the right?

A. Yes, sir, I looked back; I looked back this way, straight
ahead as I started-to go across, and the truck came right out
then, sir.

!

. - - - L 3

page 264 } By the Court:
Q. What was the condition of the weather, Mr.
Moore?
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A. No, sir, I didn’t know of ahy traffic rolling in and rolling
out, sir.
page 266 } Q Well, going in and going out?

A1 have seen cars go in there, and I have seen
trucks O"0 in there and come out, sir.

Q. You knew the physical layout of that street?
A. Yes, sir.

Q. How long had you been there?

A. (Pause).

Q. Working down there in that area?

A. Approximately a year, sir, I'm not sure.

page 268 }

WILLIAM R. HARDING,
the defendant, called as a witness on his own behalf, having
been first duly sworn, was examined and testified as follows:

page 269 } " DIRECT EXAMINATION.
By Mr. Bradford:

What is your occupation?
. I am delivery man for Railway Express.
And that includes the operation of trucks?
. Yes, sir.
How long have you occupied this position?
. 17 years.
How old are you, Mr. Harding?
41.
Mr. Harding, on October the 29th, an accident occurred
at the intersection of Water Street and High Street in Ports-
mouth, Virginia. Were you involved in that
page 270 } accident?
A. Yes, sir.

Q. Would you tell the Court and jury what kind of a truck
you were driving?

A. It’s a GMC, the model year T am not sure whether it is
55 or '54; 1 don’t remember just what the model is, and I
think it’s a ton and a half, sir.

Q. How long have you been operating that truck?’

L OPOPOPO ol
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A. It was a clear day, sir.

Q. A clear day?

A. Yes, sir.

Q. There wasn’t any rain?

A. No, sir.

Q. What was the condition of the streets, were they wet
or dry?

A. Thes were dry, yes, sir.

Q. Now, did T understand you to say that when yvou were
going 1101th on Water Street, when you reached the north end
of ’(he Seaboald Building that yvou looked to your right?

A. Yes, sir.

Q. Did you see any cars palked in the parking area there?
A. Yes, sir, there were cars there.

Q. Did vou see this truck at all?

A. No, sir. '

Q. The top of it?

A. No, sir.

Mr. Bradford: One other question.
The Court: All right.

age 265+ By Mr. Bradford:
Q. You continued to look till you got to the
corner? :

A. Yes, sir.

Q. Then vou looked to your left?

A. When I got far enourrh so I could see to my left T looked
to my right.

Q. Then you looked back to your right when you alr eady
passed the intersection; that is when you looked back to your
right?

A. No, sir, when I looked to my left T was—TI had looked to
my rlo“ht until T reached inside the intersection, then I looked
to my “left to make sure there was nothing coming.

Q. The place that you worked at was located right. down
there at the ferry slip on Water Street?

A. Yes, sir. '

Q. And you were familiar, entirely familiar with this inter-
section?

A. Yes, sir.

Q. Entirelv familiar with the traffic 1olhno in and rolling
out from this intersection; you knew the physical situation
there? '
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A. We got those trucks in whatever year—I think we have
had them about three years.

Q. Do you operate the same truck?

A. The same truck every day, yes.

Q. Now, how did you approach this intersection where the
accident occurred?

A. When I came to the intersection I came to a stop, and
proceeded out across Water Street at an angle to get over
on the right-hand side of High Street going up High Street.

Q. That was the only way—

A. That is the only way you can get over is to go at an
angle, naturally, to go across to get to the other side because
the entrance to the lot is over to the side and you have
to go at a diagonal angle to go across.

Q. Where had vou been, Mr. Harding?

A. In back of the Seaboard Building to carry
page 271 } mail for the Seaboard.
Q. And how far back in there had you been?

A. Well, T had bheen all the way to the back where the .
trains come up and we back up to the ramp where the doors
are where we unloaded the mail.

Q. When you left the mail did you stop before you got to
the intersection?

A. T stopped at the intersection. The ramp is at the back
end of the building.

Q. T understand that but did you make any other stops?

A. Yes, when I came down the ramp you got to turn sharp
to vour left to get back in that driveway.

Q. That is back of the Seaboard station?

A. That is back of the Seaboard where the trains come
up.

Q. All right, after you got down the ramp and stooped and
made the left turn and then as you proceeded to the inter-
section did vou make any more stops before you got to the
intersection?

A. No, sir.

Q. How fast were you driving?

A. Tt couldn’t have been very fast because there were
cars parked along there and it was pretty narrow. I would

say approx1mately from five to ten miles an hour.
page 272+ Q. And you came to a stop as you approached
the intersection?

A. Yes, sir.

Q. Did vou look before you entered the inter sectlon“?

A. T looked but I didn’t see the motorcycle.
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And how long did you stop there?
A matter of seconds.
Was it a matter of seconds or a fraction of a second?
Just long enough to halt.
And you halted and then proceeded.
And proceeded out.
And you didn’t see anything?
No, sir.
How far had you gotten into the street before the acci-
dnet happened?
A. Well, T was almost when he struck me even with the
curb on the other side of the street.
Q. Do vou know how wide Water Street is?
A. No, I declare I don’t.
Q. But do you mean that you had almost cleared Water
Street?
A. T had almost gotten into or out of the intersection, al-
most over into the right side going up High
page 273 } Street which I was trying to go up High Street.
Q. Well, now, you entered, let me see, you en-
tered the east side of Water Street, dldn’t vou?
A. Yes, sir.
Q. And then you proceeded through the intersection west
on High Street?
A. That’s right. I was going up High Street.
Q. And were you still in the intersection when you were
struck?
A. T was almost through the intersection.

S ?><:0 POPOPO

By the Court:

Q. Almost what?

A. Almost through the intersection. The front end of the
‘truck was almost—the back end had cleared the right-hand
side of the intersection.

By Mr. Bradford:

Q. When did vou first see the motoreycle?

A. I didn’t see him till he hit me.

Q. You didn’t see him till he hit vou?

A. No, sir.

Q. You didn’t see him till he hit youn?

A. No, sir.

Q. What did vou do when he hit you?

A. Well, immediately I stopped. He hit just in front
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of the front door, and then when the truck stopped
page 274 } the motorcycle was laying approximately at my

back wheel; and as soon as I got out he was
standing up and the motoreycle was laying in the street, and
the first thing I did, T went up to him and asked him was he
hurt, and he said, no. He said ‘‘I’m frightened but I’'m not
hurt.”” And I kept repeating it to make sure, because it
frightened me when I sav# the motoreyele, because he might
be actually hurt and I went to find out for sure if it had hurt
him. And after asking him again he pulled up his pants leg
and showed me his knee which was scuffed or scratched. It
looked more like it was scratched or scuffed on the cement
when it hit the cement, and T asked him did he want me to get
him to a doctor. He said, ‘““No, I’m all right, the only thing
I am concerned with is this motoreyele;’ he said, ‘‘I’m not
hurt.”” He said ‘‘This motorcycle doesn’t belong to me, it’s
a borrowed motorcvele. That is what I am concerned ahout
is this motorcyele.”’

Q. Now, what part of the truck that you were driving did
the mmacf take place on the truck?

A. Just in front of my door on the left-side where the
fender comes down back of the left wheel.

Q. Back of the left wheel; and how far is that from the
bumper on the car?

A. I’d sav—I don’t know exactly, but approximately three
foot.

' Q. And how fast were you proceeding through
page 275 | this intersection, Mr. Harding?

A. Well, T just started across. I don’t know,
probably five miles an hour. T don’t even know, the truck
being an automatic transmission, I don’t know whether the
transmission had a chance to shift into second gear.

Q. Now, Officer Nugent came to the scene of the accident
soon after it happened, didn’t he? :

A. A few minutes after, ves.

Q. But he didn’t see the acmdent?

A. No, sir.

Q. But he interviewed both you and the plaintiff, Mr.
Moore?

A. Yes, sir, he took our—he made me write my license
number down and my name and also Mr. Moore, and we cave
each other our names and addresses and telephone numbers
and license numbers and so forth.

Q. What did you tell the officer how fast you were going,
do you remember?
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A. No, I don’t.

Mr. Mattox: We object to that, it’s self-serving. -
The Court: I sustain the objection. He says he doesn’t
know anyway.

A. I don’t know Whethe1 he asked me how fast I was going
to tell the truth.

page 276 } By Mr. Bradford:
Q. How fast were you going?

A. Approxnnately five miles an hour

Q. Why couldn’t it have been more than five miles an
hour?

A. Because I just started.

Q. Now, did you hear Mr. Moore make any—did you make
any statement to the officer about how the accident happened?

A. Yes, he asked me did I see him. T told him no, I didn’t
see the motorcycle.

Q. And did the officer interview Mr. Moore?

A. Yes, he talked to Mr. Moore, and he stated to the officer,
he says ““I didn’t know what he was going to do ”

Q. Did you hear him say that?

A. Yes, sir, I was standing there, I was. talkmv to him
when the oﬂicer came up. The officer came up whlle I was
talking to him and he asked-him practically the same ques-
tions as I asked him about. The first thing the officer asked
him was he hurt and if he was hurt about getting him to a
hospital.

page 277 +-
[ L s . [ ] L]
Q. Officer Nugent stated that Mr. Moore said that he didn’t
know what he was going to do, referring ot you. Did you

hear that statement made?
A. Yes, sir. He was talking—

The Court: That is what he testified to.
Mr. Bradford: He has. All right.

A. He told me he didn’t see the t1;uck.
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By the Court:

Q. He told you what? ,

A. He told me before the officer came, he said ‘I didn’t
see the truck.”” And when the officer came he said, ‘‘I didn’t
know what he was going to do.””

By Mr. Bradford:

Q. You don’t know anything about the street measure-
ments down there, do you?

A. No, sir, I don’t.

Q. How lontr—how did Mr. Moore leave the scene of the
accident?

A. Immediately after the accident, we was trying to de-
termine the amount of damage that was done to his motor-
eycle and to the truck to see if it was over $50.00 damage be-

cause the officer knew we had to- make a report,
page 278 } and the officer asked me what damage did I think

was done to the truck, and I showed him it and I
said it couldn’t be very much because it’s not dented very
bad, it’s just pulled a little and T took my hand and pulled
it out to get the wheel from touching it. Then we went and
looked at the motoreyele and the motoreycle, when it fell
over, it broke the headlight of one of the lights and the handle-
bar grip on that side was torn when it hit the cement. So,
we asked him to take it up and try it to see if it would run,
and had a little difficulty starting it at first, but- he got it
started in a matter of a few minutes and he rode it away to
try it out to see if it was damaged, if it was operating all
right. And he came back in a matter of a few minutes. Now,
whether he went around the block, I don’t know, but he was
gone a few minutes and the officer was standing there at the
t1me

Q. He rode away and came back?

A. He rode away and came back, and as far as T can see it
works all right, he said, and then later after we swapped
names and all the informa.tion that they had to have he drove
on down Water Street.

Q. Well, now, was Mr. Moore—what side of Water Street
was he on?

A. He had to be on the left side coming down next to
where these parked cars were because if he hadn’t been he

could have gone back of my truck, if he had been
page 279 } on the r1ght he could have gone back of it, because
there is no parkmcr—you can’t park on ‘rhe right
coming, it’s a one way street coming towards High Street—no
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parking on the right-side but cars can park on the left.

Q. Then, your testimony is that he was driving on the left
of the center of Water Street? :

A. Well, he approximately had probably had to be to hit me
where he did. If he had been on the right he could have gone
clear of my back or he would have hit the back end of the
truck, or he could have gone around the back end and cleared
the back end.

-~

-, - = - »

Q. Now, I want you to place a point there where the im-
pact took place. Mark this street; what is this
page 280 } street? v ‘ '
A. This is High Street.
Q. All right, put ‘“High Street’’ in there.
A. (Witness complied.)
Q. And what is this street here?
A. That is Water Street.
Q. Write ‘““Water Street’’ there.
A. (Witness complied.)
Q. And these are the ferry slips down there?

The Court: Go down there where he is marking that. '

A. Now, this is  Water Street here from which he was
coming. Water Street is one way going this way; he was
" coming this way. Now, I was coming out of here. I had "
gotten to approximately here when he struck me from this
side and my truck went over on this side of this. Cars were
parked here. On this side there is no parking.

By Mr. Bradford:
Q. You mean the impact occurred there or came to rest

there? 7

" A. My truck came to Test a little further back further. His
motorcycle was laying right where the impact took place,
just how far from my front wheel to the back, I don’t know
the distance. ‘

Q. You don’t know the distance? _

, A. T don’t know the width of High Street, and
page 281} T don’t know the width of this.
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CROSS EXAMINATION.
By Mr. Moody: ‘

- L] - L] L

page 282 }

Q. And you had come around from.behind the Seaboard
Building and you went there on Seaboard business to deliver
packages to the Seaboard Railroad, is that cor-

page 283 } rect?

A. T picked the mail up at the Seaboard Build-
ing in Norfolk; that was my job.

Q. Now, you came on around to the front of the building
and came on out into the intersection of High Street and never
saw the motoreyele?

A. No, sir, T never saw it.

Q. You go around there very often?

AT had been going down there for approximately a year.
I have been on that run at the same time each day.

Q. And you say that you have to cross at an angle in
order to get out on High Street; that isn’t correct, is 1t“l
Al That is the only way you can get out of there as T know
of.

Q. What you mean, Mr. Harding, is that you always do
that; isn’t that what you mean? :

A. That’s the way I cross it; ves, s1r

Q. I see.

A. And evewbody else I see, T guess.

Q. All right, sir. But you know as a matter of fact that
Officer Nugent, who testified here yesterday and Mr. Stuck,
who testlﬁed here are correct when they say that you could go
on High Street from the right-hand side if you wanted to?

A. T guess vou could pull down near the ferry

page 284 } slips and g0 110~h‘r sharp to your right.

Q. Right. \Tow vour estimate as fo what speed
you came out onto that street, I believe you stated you were
going about five to ten miles an hour, but you think youn were
doing about five when you crossed the inter section?

A. Well, I just started. I don’t know exactly what the
speed was.

Q. You didn’t really come to a stop, did you?

y
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A. Yes, sir—

Q. Well, how—

A. T always come to a stop.

Q. Excuse me. o

A. T always come to a stop when I come out there. There is
quite a bit of traffic down Water Street lots of times.

Q. Mr. Bradford here has asked you about how long
you stopped and you said a matter of seconds and then he
asked you was it more or less than a second. It was momen-
tary, wasn’t it? : B

A. How long can you estimate a stop. It could be any
amount of time, from one second to five minutes or longer.

Q. Well, was it less than a second?

~A. No, it couldn’t have been less than a second.
Q. Why couldn’t it have been?
page 285 % A. Because I couldn’t 'stop and do it in less
than a second, because those trucks have auto-
matic transmissions, they don’t take off like your manual
shift. :

Q. With an automatic transmission you couldn’t take off
faster than one without?

A. No, I don’t think so, they have to build up the pres-
sure.

Q. You don’t have any problem of shifting gears, do
you?

A. No, no problem shifting gears.

Q. Just step on the gas and that’s all you have to do?

A. No, you don’t, you don’t just step on the gas.

Q. Well, if you—

A. Oh, yes, you can do that, sure.

Q. There is no problem there as you cross changing gears
or as you are getting ready to pull out to make any change
in your gear shift?

A. No, sir. _

Q. Now, the impact, you say, was about three feet back
from your front bumper on your left-side, is that correct?

A. Yes, um-huh. .

Q. Regarding Mr. Moore’s statements at the
page 286} scene, let’s see if I correctly heard what you said.
First of all, you asked him if he was hurt twice,

vou say, and he told you what?

A. That’s right. He said he was all right.

Q. He told you he was all right?

A. Yes, that’s right.

Q. But then later he showed you the injury to his knee?
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A. Later, the second time I asked him, since I wanted to
make sure he wasn’t hurt, because I knew he was fiightened,
but he told—because he told me he was, and he pulled his
pants leg up and showed me a scar or scuff mark on his side
‘of the knee. He didn’t show me the elbow; I-didn’t know
about the elbow.

Q. And so he was wrong about being injured, wasn’t he?

A. He was wrong that he didn’t have that; yes. _

Q. And you say, I believe he told you that ‘I didn’t see
the truck?”’ '

A. That’s what he said. _

Q. And you also heard him tell the officer that he didn’t
know what he was going to do?

A. He didn’t know what I was going to do.

Q. As a matter of fact his statements were irrational and

: didn’t make a lot of sense, did they?
page 287 L A. Well, he told me one thing and told the
officer that he didn’t know what I was going to
do.

Q. And that was only a matter of a few minutes and the
same people were present, is that correct? ‘

A. Yes, sir, a matter of five minutes, I'd say.

Q. And then he took up and rode the motorcycle some-
place and came back?

A. Yes, sir. :

Q. Now, Mr. Harding, I want you to think carefully about
that, whether or not he came back or whether he got up and
rode off to the print shop. _

A The first time he rode away he took it off to try it out
to see if it would operate all right, to see the extent of the
"damage, and if it was damaged to see if it would operate.
properly, so we would have the information to file my acei-
" dent report. I had to put the extent of the damage to both
vehicles on it.

page 288 }

J. C. WILLIAMS,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:

-
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J. C. Williams.
- DIRECT EXAMINATION.

By Mr. Bradford:
Q. You are Mr. J. C. Williams?
A. Yes, sir; Williams. :
Q. Mr. Williams, what is your occupation?
page 289 }  A. Supervisor of vehicle service with Railway
Express. )

page 290 }

By the Court: ,
Q. Have they changed the street line down there since the
accident, or do you know when the accident happened?
A. T know when the accident happened, yes, sir. ‘
Q. Has the street line been changed or have any of the
buildings been moved back at all?
A. Not to. my knowledge.

page 291} Mr. Moody: T didn’t know whether they had
’ changed the sidewalk or not from the curb.

By Mr. Bradford:
Q. What was that distance, Mr. Williams?
A. By stepping it off roughtly, Mr. Bradford, it was 96
feet. ' a
Q. Allowing three feet to the step?
A. T came right on up to the building. It was 96 feet.
Q. 96 feet.

Mr. Mattox: His question was how many paces and he
comes out with feet.
Mr. Bradford: Well, he has changed it.

By the Court:

. Give the number of paces.

I stepped of 32 paces.

What is the length of your pace?

Three foot is what I was judging it would he.

As vour estimate?
Yes.

FOPOEO
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The Court: All right.

page 292 } By Mr. Bradford:
Q. Did you take long steps or short steps?

A. T had taken long steps.

Q. Now, did you talk to Mr. Moore after this accident hap-
pened on October the 29th, 1957¢

"A. T talked to Mr. Mome in the afternoon, approximately
4:30 or 5:00 o’clock, and made an appomtment to meet him
the following morning at the Portsmouth office, which we did.
We came up to the scene of the accident at High and Water
Streets the following morning.

Q. Did you ask him about hlS injuries?

A. Yes, sir, I asked him about his injuries, and he said
that he pulled up his pants—I don’t remember which leg—
but one leg had some, what looked like to me skids on it, bm ns
from the concrete.

Q. How about his elbow, did he show you his elbow?

A. T don’t recall seeing the elbow.

Q. Did he make any other complaint?

A. No, sir, not as far as that. He made complaint about his
motoreyecle. He had borrowed a motorcycle belonging to
someone else.”

Q. Did he tell you how the accident happened?

A. The only thing he said was that he was cormng out

Water Street and our driver was coming out and
page 293 } didn’t see -each other until the accident occurred.
Q. Until the impact took place?

A. Yes, sir.

Q. One was going north on Water Street and the driver was
coming out going west on High and they didn’t see each other
That is what he. told you? N

A. That is what he told me. ,

Q. Did you tell him you wanted to have him examined?

A. Not at that time, no, sir.

- Q. Now, when was that 4:30 of the same day of the acei-
dent?

A. No, sir, the following mormng

Q. The following morning; what time?

A. He was supposed to be at the Portsmouth ofﬁce at 9:00
o’clock at which time I showed up, and the young man was
there but he didn’t see me. I must have been to the rest
room: but he did come back up and we went to the scene of
the accident.
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Q. Did he point out where the impact took place in the
intersection down there, Mr. Williams?

A. Yes, he pointed out someplace just a little bit next to a
water meter, a top that goes to a water meter or something,
just the other side of that.

, Q. Where was that?
page 294 + A. That was somewheres around, let’s see, this
is County Street, Water Street. There, it was out
almost—well, it’s off into High Street; it sits into High
Street.

Q. Well, did he point out to you—could you draw a dia-
gram and pomt——

A. No, sir, I don’t know as I could; but T know where we
have it on paper.

Q. Well, now, what part of the intersection?

A. Well, this water cap, what I call it, comes out kind of on
the side of Water Street.

Q. Wait a minute. Here I will show you a plat. I think
that this is the best thing. Maybe you can point it out.

A. T don’t know too much about—

Q. Now, Mr. Williams, I will have to explain this to you.
This is the entrance here to the Seaboard station and ware-
house down in here.

A. Where do you come out on High Street?

Q. .These are the ferry slips in here; this is Water Street;
this is High Street. This is the intersection where the acei-
dent occurred, in that intersection.

A. Is this Water Street here? Now, we are going across
to High right here?

Q. That’s right.

A. That water thing sits right down, right
page 295 } along just about—

Mr. Moody: Mark that.

Mr. Bradford: Well, now, he didn’t say that is where it is.

- He didn’t say it was at the wder tap. He said it was some
distance away. -

A. It was on the other side of the water tap.

Mr. Moody: Well, show us just where it was.
The Court: Suppose you take the pen.

By Mr. Bradford:
Q. Now, get this right, now. This is the—
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A. That’s the curb on Water Street.
Q. Wait a minute, I’'m wrong. That’s Water Street.

Mr. Moody: You were right the first time. This is Water
Street, and this is High Street.

By Mr. Bradford:

Q. And here is where the truck came out? .

A. All right, this is Water Street right here coming out
into the intersection of High Street, am I correct?

Q. That’s correct.

page 296 } Mr. Moobdy: That’s correct.

A. T don’t know how many feet, but it’s right in here;
there 1s a water cap.

Mr. Moody: What does that represent?

Mr. Mattox: Do you see it on the photograph?

The Witness: No, sir, I don’t.

Mr. Mattox: Do you think it might be this one over here?

The Witness: It couldn’t have been that ome.

Mr. Mattox: Is that the only one there?

The Witness: There is a large one in there, and then a
small one. There is two in there.

Mr. Moody: Is that where it occurred?

Mr. Bradford: Wait a minute, Mr. Moody, I’'m examining
him.

Mr. Mattox: You are putting it to the best of yvour recol-
lection?

The Witness: The best of my recollection.

page 297 } By Mr. Bradford: .
Q. And that is about in line with the curb on
the western side of Water Street?
A. If it is, I don’t know which is west.
Q. This is east; this is west; so it is along about the pro-
longation of the curb line?
A. Our truck—I don’t know how many feet—but that’s

where they said they went together.

Mr. Mattox: Wait a minute, did you see that?
The Witness: No, I didn’t see that.
‘The Court: No, this is what the boy told him.
The Witness: No, I didn’t see that.
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By the Court:
Q. Who told you that?
A. Mr. Moore. \

The Court: That’s richt.
The witness: And that is also what our driver told me.
Mr. Mattox: We object to any statements by
page 298 { the driver.
The Court: Strike it out. :
Mr. Bradford: Strike it out, Mr Reporter. All right, T
think we got that.
Mr. Mattox: Well, now, just a minute, that is the mark
you are making? -
The Witness: I will make that.
Mr. Mattox: I think it would be better if it’s got a “W?”’
on it. v

By Mr. Bradford:

Q. Now, did you see Mr. Moore any more, Mr. Williams?

A. Yes, I saw Mr. Moore, I believe, the following day when
we brought our truck with Mr. Fisher, the acting general
agent over and our driver.

Q. Now, Mr. Williams, you are in charge of those trucks.
Will you tell the Court and jury whether you saw any marks
on the truck as a result of this impact?

A. Yes, there was some marks on our truck right back of
the front-rear wheel between the rear wheel and our corner
post and where the door slides and strikes that, down along
about that. Our trucks are way low.

Q. On which side of the truck is that on?
page 299} A. That is on the left-hand side of the truck.
Q. The left-side of the truck?

A. Yes, sir.

Q. And how far was that indentation from the front of the
truck approximately? .

A. You mean now from the bumper?

Q. From the bumper, yes.

A. T don’t know how long those trucks are. We got 12 foot
bodies but where the cab of the truck is, probably just before
they-—probably four or five foot from the front of our truck.

Q. Where this place was that you estimate ‘was four or
five feet back?

A. Yes, sir. It’s got a 12 foot body

Q. A 12 foot body, and what would be the complete length
of the hood and the engine and all?
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A. I couldn’t answer that, but I imagine about 16 foot,
something like that, or 18 foot, I wouldn’t know right off. I
haven’t measured one, but I do know they have a 12 foot body
on them.

Q. A 12 foot body; and about 16 foot total. That would
be your estimate? .

A. Yes, sir.

page 300 } CROSS EXAMINATION.
By Mr. Moody: o

page 303 }

- - - -

Iy ]

Q. Now, yvou say he told you that this accident took place
on the point that you pointed out on that photograph?

A. To the best of my recollection it was just over what I
would say would he a water meter, to the side maybe three
or four feet or two or three feet.

Q. That is what I want to ask you.

A. It was located probably on the other side, three feet
on the other side of that water meter.

By the Court:
Q. Which way?
A. Out on the intersection of High Street.
Q. You mean north or west of 1t“l
A. I don’t know which would be west. .
Q. North would be this way from the meter and west—
A. That would be coming in this direction
page 304 } coming from Water Street this way. ‘
Q. North of the water meter?
A. Three or four feet north of the water meter.

. e . . *

page 305 } By Mr. Moody:
Q. I just have one more question, please, sir.
Mr. Williams, I ask you is Water Street one way?
A. One way coming north.

. . . . e
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page 314 } BRAINARD FRANKLIN MOORE,

the plaintiff, recalled as a witness in rebuttal,
having been first duly sworn, was examined and testified as
follows: ) . :

DIRECT EXAMINATION (Reb.) .

By Mr. Moody:

Q. Mr. Moore, just one question: State whether or not
you rode the motorcycle off around the block or any other
place and came back on the motoreycle after the accident.

A. T did not.
Mr. Moody: That’s all.
| CROSS EXAMINATION.

By Mr. Bradford:

Q. How do you remember that?

A. With my memory, sir. _ :

Q. Now, there has been several other witnesses that I have
asked you about who testified since I asked you about. the
statement that the officer said you made. Mr. Harding said
that you told him that you didn’t see the truck. Did you make
that statement to Mr. Harding?

A. T don’t know, sir.

Q. And then he said after the officer came up
page 315 } he heard you say that ‘I didn’t know where he
was going,”’ referring to Mr Hardmo“ Did you

make that statement?

A. T don’t recall that statement, sir. '

Q. Then the next day Mr. J. C. Williams testified you
came to the office to see him at his request, is that correct?

A. He was on the corner, sir; he asked me to meet him on
* the corner.

Q. That is where he 'requested you to meet him, but I am
not interested in that. But he said yvou went to the scene
of the accident and you stated that you didn’t see each other,
referring to you and Mr. Harding; you all didn’t see each
other. Did you make that statement to- Mr. Williams?

I’'m not sure. :

But you may have made it?.

I may have made the statemént; T’'m not sure.
That was the next day. ’
I do recall the meeting.

Well, did you see each other?

Yes, T saw the truck.

P OPOFOP
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Q. When?
A. Maybe half a second—I don’t know you would describe
the time before I saw him.
Q. And he was out in the intersection when you
page 316 | saw him?
A. Yes, sir. '
Q. Was he right in front of you when you saw him?
A. Yes, sir.
Q. He was right in front of you when you first saw him?
A. Yes, sir.
Q. Right out in front of you just before the collision;
that is the first time you saw him?
A. Yes, sir.

Mr. Moody: Your Honor, hé has asked him that three
times. :

Mr. Bradford: Well, that is a right important question.

Mr. Moody: Well, it might be but—

Mr. Bradford: That’s all.

N

page 317 }

.
. . s . .

A. G. WILLIAMSON,
recalled as a witness on behalf of the defendants, having been
previously sworn, was.examined and testified as follows:

DIRECT EXAMINATION (Rec).
By Mr. Bradford:'

. . L I . .

Q. Did you proceed from the witness chair to Water Street
and measure its width?

A. Yes, sir.

Q. From curb to curb; is that Where you measured, from
curb to eurb?

A. Yes, sir.

Q How many feet did it measure? L

. 28 feet.
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A. G. Williamson.

]
\ - - . . .

)

- - ] ] L]

CROSS EXAMINATION.

By Mr. Moody:

Q. I believe there is parking on the west side of that street,
is that correct?

A. (Pause). .

Q. There are parking meters on the left-side going north
or is that the west side, in other words?

A. That’s right.

. [ ] L L ] L

page 320 }

(The Court and counsel for both sides retired in chambers
to take up instructions and other matters.)

Mr. Bradford: Yes, sir. . ' :

If your Honor please, I would like to read into the record
and introduce in the record certain portions of the Charter of
the City of Portsmouth, and the Code of the City of Ports-
mouth. ,

The Court: All right, sir. ' . '

You are reading the Charter and Code of the City of
Portsmouth as published by the authorities of the City of
Portsmouth, 19519 '

Mr. Bradford: That is correct.

First I read into the record Section 29 of the Code which

is on page 30 beginning on page 30 of the volume
page 321 } your Honor has referred to. '

‘“Whenever any street, alley or lane shall have been opened
to and used by the public for the period of five years, the same
. shall thereby become a street, alley or lane for all purposes,
and the City shall have the same authority and jurisdiction
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over, and right and interest therein, as they have by law
over the streets, alleys, and lanes laid out by it; and any
street or alley reserved in the division or subdivision into
lots of any portion of the territory within the corporate
limits of the City by a plat of record, shall be determined and
held to be dedicated to the public use; and the council shall
have authority, upon the petition of any person interested
therein, to open such street or alley, or any portion of the
same.
No agreement between or release of interest by
page 322 } the persons owing the land immediately con-
tiguous to any such alley or street, whether the
same has been opened and used by the public or not, shall
avail or operate to abolish said alley or street, so as to de-
vise the interest of the public therein, or the authority of
the council over the same (Acts 1908, Chapter 157, page
202).”

Then, your Honor, also T would like to read into the record
the Ordinances of the said City of Portsmouth, that portion
of Section 30.1 under the heading of definitions that describe
and define and gives a definition of the word ‘‘street.”’

This is on page 452: “‘Street * * * The word ‘‘street”’
shall mean every way or place of whatever nature open to the
use of the public for purposes of vehicular travel.”’

‘With that, T rest. .

page 323 }

Mr. Mattox: Well, almost but not exactly the same or there
wouldn’t be any point. It is in the same book, Section 30.1,
“Definitions, Private road or Driveway * * *

The words ‘‘private roadway’’ or ‘‘driveway”’ shall mean
every road or driveway not open to the use of the public
for the purpose of vehicular travel.”

Then 30.42: ‘‘Except as otherwise provided in Section
30.44 of this chapter, except upon all highways of sufficient
width the driver of a vehicle shall drive the same upon the

right-hand side of the highway, unless it is im-
page 324 } practicable to travel on such side of the highway
and except whenever overtaking and passing
other vehicles subject to the limitations applicable in over-
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taking and passing set forth in Section 30-46, 30-48 and 30-50
of this chapter.” ,

- - . - .

Mr. Mattox: Section 30-61, ‘‘Exception to Right of Way
Rules:

‘‘The driver of a vehicle entering a public highway from a
private road or driveway shall, immediately before entering
such highway, stop and, upon entering such highway, shall
vield the right of way to all vehicles approaching on such
public highway.”’

- * . L J -

-page 327 OBJECTIONS AND EXCEPTIONS
TO INSTRUCTIONS.

. - * - [ ] .

Mr. Moody: The plaintiff excepts to the Court’s refusal

to grant Plaintiff’s Instruetion Number P-3 on

page 328 | the basis that the vehicle operated by the defend-

‘ ant, according to the evidence, was on the left

- or south side of High Street traveling in a westerly direction;

and that this was negligence. on his part which should be

considered by the jury and upon which the jury should have
an instruction.

The plaintiff excepts to the Court’s refusal to grant Plain-
tiff’s Instruction Number P-5 on the basis that the evidence
has been that the area from which the defendants’ vehicle
approached Water Street was a private road or driveway
and not a public hichwav, and under these circumstances the
plaintiff is entitled to this instruction. There has been no
evidence by the defendants regarding the nature of this area.
All of the evidence of the plaintiff had been that this parti-
cular area is nnder the control of the Seaboard Railroad and
is only used by and with their permission. Tt is not open

~ to the public without the implied or specific per-
page 329 } mission of the Seaboard Railroad. '

A Copy-—Teste:
' H. G. TURNER, Clerk.
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