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Record No. 5076

In the
Supreme Court of Appeals of Virginia
at Richmond

SHARON EMANUEL DURRETTE
V.

COMMONWEALTH OF VIRGINIA

FROM THE CIRCUIT COURT OF NELSON COUNTY

RULE 5:12—BRIEF'S.

§5. Numeer or Copres. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing councel on or before the day
on which the brief is filed.

§6. S1ze axp TyPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the reeord is
prmted The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on

the front cover.
HOWARD G. TURNER, Clerk.

Court opens at 9:30 a. m.; Adjourns at 1:00 p. m.



Supreme Court of Appeals of Virginia

AT RICHMOND

Record No. 5076

VIRGINTA::

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tues-
day the 6th day of October, 1959.

SHARON EMANUEL DURRETTE, Plaintiff in Error,
against |

COMMONWEALTH OF VIRGINIA, Defendant in Error.
From the Circuit Court of Nelson County

. Upon the petition of Sharon Emanuel Durrette a writ of
error and supersedeas is awarded him to a judgment rendered
by the Circuit Court of Nelson County on the 4th.day of
May, 1959, in a prosecution by the Commonwealth against the
said petitioner for a felony; but said supersedeas, however,
is not to operate to discharge the petitioner from custody, if
in custody, or to release his bond if out on bail.
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RECORD
page 10 }

To the Sheriff or Police or Probation Officer of the County
of Nelson:

I COMMAND YOU, In the name of the Commonwealth of
Virginia, that you summon Sharon Emanuel Durrett, child or
minor 15 years of age, to appear before the Juvenile and
Domestic Relations Court of Nelson County, Va. on the 5th
day of September 1958, at 10 o’clock A. M., and that you like-
wise summon-Joseph Manuel Durrett, his father, Avon, Va.,
and Marie Frances Durrett, his mother, Avon, Va. to appear
with the said child or minor at the place and time above stated
each of them there and then to show cause why the said child
or minor should not be dealt with according to the provisions
of the Juvenile and Domestic Relations Court law of 1950.

. And this you shall in no wise omit, and have then there this
writ, with yvour return thereon.
Given under my hand, this 9th day of August, 1958.

JOHN W. WHEELER, Judge
; Juvenile and Domestlc Relatlons
Court.

DETENTION ORDER.

It appearing from the petition filed concerning the above-
named child or minor that said child or minor may come with-
in the purview of the Juvenile and Domestic Relations Court
law of 1950, or that the welfare of the abhove-named child or
minor requires that his custody be immediately assumed by
the Court, it is hereby directed that the officer serving the
above summons shall forthwith take said child or minor into
his custody and produce lis before my said Court, or commit

sald child or minor to the Nelson CountV Jail, fhele to be de-
: 'ramed until the time specified unless othenmse ordered by the

. Court.

Given under my hand, this 9th day of August, 1958.
JOHN W. WHEELER, Judge.
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(on back)

Executed in the County of Nelson, Virginia, on- the 12 .
day of August, 1958 by delivering a true copy of the within
summon in writing, to Sharon Emanuel Durrette, Joseph
Manuel Durrett, Marie Frances Durrett, in person.

F.D. WOOD
Sheriff, Nelson County, Va.

page 11 }
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Commonwealth of Virginia:

In the Juvenile and Domestic Relations Court of the County
of Nelson. '

I

PETITION.

Commonwealth of Virginia
In re

Sharon Emanuel Durrett, Avon, Va.

Child or minor of 15 years of age (born 24 day of August,
1942)

To the Honorable John W. Wheeler Judge:

NAME ADDRESS
Your Petitioner, Trooper W. C. Hart, Lovingston, Va. a

law enforecement officer—reputable person, respectfully rep-
resents unto your Honorable Court as follows:

NAME W-C  ADDRESS (if un-
known so state)
That Sharon Emanuel Durrett C Avon, Va.
whose parents are ’
NAME W-C ~ AGE ADDRESS
Father Joseph Manuel Durrett C 5717 Avon, Va.

Mother Marie Frances Durrett C 47 Avon, Va
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or whose guardian/custodian/person having. control and
supervision, or nearest known relative is

NAME W.C AGE ADDRESS

................................................

is in need of the care and protection of the State in that
he/she comes within the purview of the Juvenile and Domestic
Relations Court law of 1950 and is in need of the care and
protection of the State in that within the said City or County
of Nelson, said minor stands charged with felonious assault
and attempted rape, in violation of laws of State of Virginia
That conditions are such that his/her welfare demands that
custody be immediately assumed by the Court:

WHEREFORE, your petitioner prays:

That summons may issue to said child or minor;

That his/her custody be immediately assumed;

And that the said parents/guardian/custodian/person hav-
ing control and supervision be summoned to appear before
your Honor’s Court and show cause why said child or minor
should not be dealt with according to the provisions of the
above mentioned law, and that the Court have the necessary
investigations made and hear and determine the matters here-
in set forth and shall enter such judements and orders as \V]ll
best conserve the welfare of said child or minor.

Given under my hand, this 9th day of August, 1958.

TROOPER WALTER C HART,
Petitioner.
Lovingston, Va. (Address)

State of Virginia, to-wit:

This day personally appeared before me, John W. Wheeler,
Judge of the aforesaid Court, the above-mentioned petitioner,
and made oath (affirmation) that the facts stated in the fore-

going petition are true to the best of his knowledge, informa-
‘tion and belief.

l Given under my hand, this 9th day of August, 1958.
JOHN W. WHEELER, Judge.
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I have reviewed the above petltlon ‘and direct the following:

1. [ ] Petitionrdenied.

2. [x] Investigation ordered returnable 5th day of Septem-
ber, 1958. v

3. [x] That detention order be issued and served on the
child or minor and the matter set for hearing on the
“5th day of September, 1958.
Also parents, witnesses, etc., be summoned to ap-

pear.
Date August 9th, 1958.
By order of ’ JOHN W. WHEELER, Judge.
(on back)

Juvenile Docket No. 399

Juvenile Case

- JUVENILE AND DOMESTIC RELATIONS COURT OF
THE County Nelson

COMMON\VEALTH OF VIRGINTIA

In Re:
Sharon Emanuel Durrett

Petition of Trooper W. C. Hart
Received and filed August 9, 1958 Date

FLORENCE DAWSON, Clerk.

Petition referred to Judge August 9, 1958 Date
Petition Granted August 9, 1958 Date
Investigated .............. Date

.......................

Probation Officer.

Docketed for hearing 9-5-58
August 9, 1958 Date
Detentlon order issued August 9, 1958.

DISPOSITION See Juvemle and Domestlc Rela‘mons
Docket, page .... year ....
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Commonwealth of Virginia:

In the Juvenile and Domestic Relations Court of the County
of Nelson. '

Upon the hearing on the within petition, duly held, it ap-
pearing to the Court’ that the said Sharon Emanuel Durrett
is present in Court with his counsel and with the said parents
of said minor, Joseph Manuel Durrett and Marie Frances
Durrett; it is ordered that said minor is certified to Circuit
Court of said County for proper criminal proceedings.

Given under my hand, this 5th day of Sept., 1958.
JOHN W. WHEELER, Judge.
Filed in the Clerk’s Office the 22 day of Sept., 1958.
AUSTIN EMBREY, Clerk.

page 38 }

.. . . . .
C. G. QUESENBERY, Judge.
o . o . .

The prosecution of the Commonwealth against this young
man has given me a lot of trouble. I have gone back and
forth over the case for considerable time and there are
certain points that disturb me right much but T don’t see
how this Court could set aside a verdict of the jury because
of these matters. Now I was concerned about the identifica-
tion of this young man for one thing. The fact that the
_prosecutrix’ lives a few hundred yards of this young man -
and has lived there all of her life and said that she never
saw him and didn’t know him. It seems a strange thing to
me. Of course, it was a question of fact and to the jury ap-
parently it seemed normal and they have resolved that
question and T don’t see how the Court could disturb it.

There are several other points in the case that worried me
a lot and about which T have given a lot of thought. There
are no authorities on the statute dealing with the points
which were raised in the trial. Now one point raised, T
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believe, by Counsel was the question of transportation of
this young man. While Title 16.1-196 is the section concerned
with transportation. In interpreting any statute, I believe
the Court must do so on the basis that the legislature must
have known of the existence of conditions throughout the

State and with that in mind the statutes were
page 39 } enacted. Now the Section T have just mentioned

says that a juvenile shall not be conveyed in a
police patrol wagon. Of course, the legislature knew when
they passed this statute that the police and the sheriff’s
offices, particularly in the rural counties and small towns,
have no way except through their usual police cars to
transport children. T don’t think the legislature had in mind
that every jurisdiction in the State would have to provide a
special mode of transportation for juveniles. I think this
statute was intended to cover the cities principally where
they have what is known as a ‘‘black maria’’, and the social-
minded people in the legislature and outside who bhrought
about the passage of this law had that in mind and I think
that is what the legislature meant when thev put this pro-
hibition in the statute. However, that may be. Such trans-
portation doesn’t seem to me to take awayv any of the
voung man’s rights. He would be treated contrarv to the
statute but T don’t know if that fact alone would reprive
him of anv rights under the Constitution or under the laws
which would vitiate the decision of the jurv.

Now the point that bothered me most. T think. was this Sec-
tion 16.1-197 whirh provides for » method bv which an officer
should take a juvenile into custodv and the evidence as I
recall and as T noted here in the trial was to the effect that
this young man was hrought into the sheriff’s office or an

office adjoining the court room somewhere and that
paze 40} the juvenile conrt judge came to the door and his

attention was directed at this young man as having
been taken intn custodv. Now there was no formal court
order entered bv Mr. Wheeler, the juvenile judee, and as a
matter of fact. my observations thronghout many of the Cir-
cuits of Vireinia. the juvenile courts are run -on a rather
informal basis and T doubt whether manv of them draw for-
mal orders directine the arrest or the detention of a juvenile.
However. that mav be the action of the officers and the courts
mav in the opinion of some fall short of the statutory re-
quirements.

Mr. Wheeler, the juvenile court iudee, is a lavman, as ¥ou
know, not versed in the laws and I donht whether he has
undertaken to study the Title 16 as most of the lawvers wonld
and, of course, there are some very important matters con-
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tained in this Title about which the juvenile courts should be
fully conversant; however, I doubt whether Mr. Wheeler
has had much experience with this sort of thing and had prob-
ably no advice on how to proceed. I don’t know that here
again that this is sufficient to say that the jury findings should
be set aside; however, T think that possibly on both pom’rq and
possibly one other 1alsed by Counsel dealing with the Title
16 T think that the matter should be settled bv a conrt of last
resort so that all of us throughout the State will know just
how far to go on these matters and just what the statute does
mean.
page 41}  On the facts, as I said in the beginning, there was
some doubt in my mind about the question of iden-
titv; however, that has been resolved by the jury and I can’t
2o behind that

The other point which is of oons1de1 able importance T think
to the defendant was the question of the confession. I re-
solved that in favor of the confession. I don’t think that it
had been obtained illegally, and so ruled. Now I did do some-
thing that is not usually done. T instructed the jury on the
question of the confession. This, I think, was probably im-
proper. I think that under the decisions, it is the court’s
responsibility ; however, I think that the error, if anv, would
he more favorable to the defendant than to the Common-
wealth and that it would be harmless error. The fact that it
gave the defendant another chance to have someone say,
namely the jury, that the confession was not a legal valid one
was more favorable to him than he was entitled to have so I
think that error, if any, is a harmless error: otherwise, T
don’t know of any other points in the case that have any
merit.

There are a number of issues and where you have a multi-
tude of them it sometimes is almost overpowering: however,
when you break them down piecemeal and analy7e them
separately, actually they don’t amount to too much, except for
this point raised under Section Title 16.1-197. That is the
Section about taking children into custody. That troubles

me a good deal but on the other points, T didn’t
page 42 } seem fo have any difficulty; however, on the whole
T think the jurv’s verdict will have to stand and
that this voung man will have to take his problem elsewhere.

Filed in the Clerk’s Office the 4 day of Mayw, 1959.
AUSTIN EMBREY, Clerk.
page 43 }
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* N * L3 -

Circuit Court for the County of Nelson, on Monday, the
fourth day of May, nineteen hundred and fifty-nine.

This day came the Commonwealth by her attorney as well
as the said Sharon Emanuel Durrette, who was brought into
Court in custody of the jailer and set to the bar. Also came
E. C. Wingfield, attorney for the accused.

And the Court, having considered the motion of the de-
fendant to set aside the verdict of the jury in this case on
various grounds, doth over-rule the said notion of the defend-
ant for reasons orally stated in open court.

And it being demanded of the accused if anything for him-
self he had or knew to say why judgment should not be pro-
nounced against him according to law, and nothing heing
offered or alletred in delav of judgment, 1t is aecmdmOI\ the
judgment of thls Court that the said Sharon Emanuel Dur-
rette be and he is hereby sentenced to confinement in the peni-
tentiary of this Commonwealth for the term of 27 vears,
the period bv the Court ascertained as aforesaid, and that the
Clommonwealth of Virginia do recover against the said Sharon
Emanuel Durrette its costs by it abont its prosecution in this
hehalf expended

And it is further ordered that as soon as possible after the
the entrv of this order the pnsonel be removed and safely
conveyed according to law from the jail of this court to the
sald penitentiary, therein to be kept, confined and treated
in the manner provided by law.

The Court orders that the prisoner be allowed credit for all
time spend in jail awaiting trial. The Court certifies that at
all times during the trial “of t}m case the accused was per-
sonally p]esent

And the prisoner is remanded to jail.

page 47 }

® L4 * [ ] .
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Nelson County, Virginia:
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Counsel for the defendant, Sharon Emanuel Durrette, in
the above entitled action in the Circuit Court of Nelson
County, Virginia, hereby gives notice of appeal from the
Order entered in this action on May 4, 1959, and sets forth
the following assignments of error:

1. That the defendant’s constitutional rights were violated
in that the law with respect to the arrest, custody, trial, trans-
portation and other requirements of the law with respect to
juveniles, was not complied with; and
2. That the Court erred in admitting as evidence written
and oral confessions allegedly made by the defendant; and
3. That the Court erred in permitting the Attorney for the
Commonwealth to give oral evidence before the jury and
to remain on the case as counsel thereafter; and
4. That the Court erred in failing to strike the evidence
at the conclusion of the Commonwealth’s evidence in so far
as the charge of attempted rape was involved; and
5. That the Court erred in failing to strike the evidence at
the conclusion of all of the evidence in the case in so far as
the charge of attempted rape was involved; and
6. That the Court erred in giving Instructions 1, 2 and
3 and in refusing to give each of the Instructions marked
E, F, H, J and K: and
7. That the Court erred in refusing to set aside
page 48 } the verdict and grant a new trial on the ground
that the verdict was contrary to the law and the
evidence, and the refusal to give Instructions E, F, H, J and
K offered for the defendant and for giving Instructions 1,
2 and 3 offered by the Commonwealth, and in admitting the
introduction of evidence which should not have been ad-
mitted, and in failing to declare a mistrial because the laws
with respect to juveniles was not complied with.

E. C. WINGFIELD
Counsel for Sharon Emanuel
Durrette

Filed in the Clerk’s Office the 26th day of June, 1959.
AUSTIN EMBREY, Clerk.

[} » . L] .

Circuit Courtroom, Nelson County Courthouse, Lovingston,
Virginia. Monday, October 27, 1958, Tuesday, October 28,
1958, and Wednesday, October 29, 1958.
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W. C. Hart.

The above-entitled matter came on for trial by 12-man
Jury at 9:30 a. m., each day.

Before Honorable C. G. Quesenbery, Judge. _ '

Appearances: Robert C. Goad, Esquire, Lovingston, Vir-
ginia Attorney for the Commonwealth;

E. C. Wingfield, Esquire, Charlottesville, Va., Counsel for
the Defendant. :

The Court Reporter and the Jury were duly sworn.

page 2} ‘W. C. HART,

Virginia State Trooper, a witness called by and on
behalf of the Commonwealth, being first duly sworn, was
examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad: S
Q. You are State Trooper W. C. Hart, of Lovingston?
A. Yes, sir. :
Q. How long have you been here in this County, Mr. Hart?
A. Since the Spring of 1953. . '
Q. Did you receive a call to investigate this case?
A. Yes, sir. _
Q. Go ahead and tell the Court and Jury about your in-
vestigation. '
- A. Tt was around approximately 6:30 or 7:00 o’clock—
probably later than that, around 8:00 o’clock T received a
call to go to Avon that there was some trouble over there.
T contacted Mrs. Annie Ferguson at her home around 9:00
o’clock in the morning. '
Q. After you got the eall did you go right straight down
there? ' '
A. T went straicht down there. I called Deputv Sheriff
Whitehead at his home and he met me at Martin’s Store, and
we went directly to Avon to Mrs. Ferguson’s home.
page 3} Q. You got to Mrs. Ferguson’s home about 9:00?
A. We got there around 9:00 o’clock. And we
interviewed Mrs. Ferguson. ‘ '
Q. Of course you can’t tell what Mrs. Ferguson told vou,
but did you get a deseription of the man who she said did this
from her?
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Al Yes sir, I did. I talked to Mrs. Ferguson and to Mrs.
George Henderson
Did vou get the name of the man who did this?
Yes, I did.
‘Who did you get the name from?
I got the name from Mrs. George Henderson.
But you got the description from Mrs. Ferguson?
"From Mrs. Ferguson and also from Mrs. Henderson.
All right, with ‘(hat information, what was done, Mr.
Hart?

A. T attempted to find this Sharon Durrette. Mrs. Hender-
son knew his last name. She told me— .

1o Orores

Mr. V\Vingﬁeld: . I object to what she told him.

A. Well, the name I had was Herman or Sherman Durrette.
From that description I looked for Sharon Durrette and went
to his home, which is just a short distance North of Mrs.
Ferguson’s home, and did not find him.

Later I was joined by several other Police officers.
page 4 | Sgt. Gaunce came over from Waynesboro. Trooper
L1ghtman came over.

Around 11:00 o’clock I had to leave and come to Court
in Lovingston.

Q. VVhen you had to leave to come to Court the Defendant
still had not been arrested?

A. He had not been arrested, no, sir.

Q. What was the next thing that you did. Did you go back
down there?

A. T didn’t go back to the scene until later on that after-
noon, after he was arrested.

Q. "What was the next thing that vou know ahout the in-
vestigation that vou made?

A. T, along with Deputy Sheriff DIYOH and Deputy Sheriff
Whl’tehead canled Sharon back over to the scene, back over
to the Ferguson home.

Q. At that time he had been arrested and put in jail?.

A Yes, sir.

Q. And this was that afternoon?

A. That was the same afternoon, after I got out of Court.
We carried him back over there to the scene and he was
identified there by Mrs. Ferguson.

Q. In your presence?
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Ww. C. Hart.

: A. In my presence, yes, sir. He also at that time
page 5} told us about the rock. He stated at first that he
- had hit her with a plank. We talked to him on the
way over there and he later said that he used a rock.
Q. Did you start questioning him that afternoon when you
got back into the case, after you had been in Com’r“l
A. Yes, sir. I didn’t—

Mr. Wingfield: If the Court please, sir, with reference to
any statements he made, I want to object to those statements
unless he is going to—I think, probably, the Jury should be
excluded. I’d like to cross examine with reference to those
statements.

The Court: All right. The Jury will go out and take a
smoke for about five or ten minutes.

Jury out.

The Court: Al right, Mr. Wingfield.

Mr. Goad: Your Honor, I think I would be entitled to lay
the foundation.

The Court: Yes. Go ahead and lay the foundation.

By Mr. Goad:

Q. Trooper Hart, you have told us how vou got the de-
seription and got a name that morning. Then you had to

leave before the arrest was made?

page 6} A. Yes, sir.
: Q. The arrest in the meantime was made by other
officers, is that correct?

A. Yes, sir, that’s correct.

Q. And the Defendant had been brought to Lovingston?

A. Yes, sir.

Q. Then you went hack into the—helping in the investiga-
tion? .

A. Yes, sir.

Q. What time was that in the afternoon, do vou recall?

A. Tt was in the afternoon, I’d say approximately 3:00°
or 4:00 o’clock. It was after dinner.
‘ Q. Well, did you ¢commence questioning the accused at that
" time?

A. I questioned him generally at that time.

.Q. Now, when you commenced questioning him, was he ad-
vised that he didn’t have to make any statements?
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A. Yes, sir, he was advised that he did not have to make a
statement, that he had a right to an attorney.

Q. In fact, one attorney had already been to the jail to
see him, hadn’t he?

A. Yes, sir.

Q. Before you questioned him that afternoon?
page 7} A. Yes, sir, one attorney had already talked to
him before I questioned him at all.

Q. Did you see the attorney go out to the jail?

A. Yes, sir. :

Who was it?

A. Mr. Whitehead, Robert Whitehead.

Q. Were any threats or promises made?

A. No, sir, he was not threatened or promised anything at
all. And duran' the entire time that T talked to him and in
my presence evelythmo“ was done on a very friendly basis.

Q. Now, with that background, will you tell us what state-
ments he made to you that afternoon.?

A. On the way over there—

Q. Let me ask you this. What was the purpose of going
back, taking him back over to Avon, over to the scene?

A. The purpose of 1dent1ﬁcat10n for Mrs. Ferguson to
identifv him. Also wanted Mrs. Henderson to see him.
Secondly, he stated that he would help us find the weapon
that he used to strike Mrs. Ferguson with.

Q. Up to that time as far as you knew the weapon had not
been discovered?.

A. No, sir, as far as T knew it had not been. He stated
that it was a plank, or a board I’ve forgotten exactly which

he said.
page 8 } Q. So then you started pr oceeding towards the
scene near Avon. Tell what happened after that.

A. You mean after we got over there?

Q. Just tell everything that happened.

A. Well, he was identified, as I said before, by Mrs. Hender-
son and by Mrs. Ferguson. And it was then that he also
admitted using the rock, or striking Mrs. Ferguson with a
rock.

Q. Was that the first time that he had admitted the rock?

A. Yes, sir. that’s the first time that he had said anything
about the rock. We didn’t cuestion him thoroughlv. We
just more or less talked to him about the thing, on the wav
over there and back.

We stopped in Lovingston down at the State Police office.
T told him that T would like to take a statement. He gave us
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a statement in the presence of Deputy Sheriff Dixon—he was
there, and possibly Deputy Sheriff Whitehead, at that time.
Q. Well now, the statement he made, was it a voluntary
statement?
A, Yes, sir, the statement he made was voluntary. I wrote
it out in loncrha,nd and read it to him, asked him if it was
correct and then I typed it up. And after typing it
page 9} up. I read it to him again before I asked him to
sign it.
Did he sign it voluntarily?
Yes, sir.. .
Of his own free will?
Yes, sir.
After having been advised of hlS rights?
. Yes, sir.
Was the statement he made the same thing that he had
admltted to you orally?
A. Yes, sir.
Q. Previous to that?
A. Yes, sir, the same thing.

OpOpOPO

Mr. Goad: That’s all I want to questlon him on at this
time, Your Honor.
The Court: All right, Mr. Vmerﬁeld

‘ CROSS EXAMINATION.

By Mr. Wingfield:
Q. Did you have a warrant for the boy?
A. T did not issue the warrant in the case.
Q. When was the warrant issued?
A. T don’t know.
Q: Was there ever a warrant issued on that particular
day? _
A. Well, T did not arrest the accused. I didn’t issue the
warrant. ,
page 10} Q. You carried him back the home of Mrs:
Ferguson, didn’t you?
A. That’s correct, yes, sir.
Q. And Mr. Bob Whitehead had told you not to do it,
“hadn’t he?
A. No, sir, he had not.
Q. You knew that this boy was fifteen years old?
A. T knew that he was fifteen or sixteen.
Q. And he was in the jail?
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A. That’s correct.

) CIQ Were you present when Mr. Bob Whitehead came in the
jail?

A. T wasn’t present when he came in the jail but I went
out there. ‘

Q. Well, were you present when Mr. Whitehead was over
there?

A. Yes, sir.

Q. Did you hear the boy make a statement of having been
beaten?

A. Yes, sir. I don’t know whether he said he had been
beaten or not. I think he said he had been hit.

Q. Did he—in Mr. Whitehead’s presence did he point to the

man that had struck him and accused him of strik-
page 11 } ing him?

A. T am not absolutely positive. Mr. Whitehead
asked us, generally, if one of us had hit him. And I told
Mr. Whitehead that I had not hit him.

Q. And did he point to Officer Dixon and say that he was
the man that had struck him?

A. T can’t be positive about that. There was some refer-
ence to Deputy Sheriff Dixon but I can’t be positive whether
he pointed to him and said that or not.

Q. And did he say that he had been told by Officer Dixon
when Officer Whitehead and I believe you were the one, had
stepped out of the room and left him alone with Officer Dixon
that he would get what the boy had gotten down in Mississippi
or Alabama? Do you remember him making that statement?

A. No such statement was made in my presence, no, sir,
absolutely not. When I talked to him—I was never out of
his presence, never. ’ :

Q. You were there about 3:00 o’clock in the evening, you
say, when you saw him again?

A. Bétween 3:00 and 5:00 o’clock. I would say it was
around 3:00 o’clock when we carried him back over to Avon, -
and then of course we had to come back. That took probahly
about an hour or so. We came back to the State Police office.

Q. This all happened on the same day that Mr.
page 12 ! Robert Whitehead had been down to the jail and

given this advice about what the officers should do,
didn’t it?

A. Mr. Whitehead didn’t advise us. Of course, he doesn’t
tell us what to do. He advised the boy.

Q. What did he tell you was right? What did Mr. White-

head tell you was right?
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A. T don’t exactly understand the question. What do you
mean?

Q. Had the boy at that time been carried before the Juve-
nile and Domestic Relations Justice of Nelson County?

A. Not to my knowledge. As I say, I didn’t arrest him.
He had probably been arrested at least two hours before
I saw him.

Q. How many hours would you say it was before you saw
him?

A. Well, T left and came to County Court at around 11:00

o’clock and it was probably an hour or so later that he was
arrested, that I had word that he was arrested, heard that
he was arrested Now, exactly what time he was 1ncarcerated
I don’t know because I did not incarcerate him.

Q. Do you remember giving testimony before the Trial
Justice, the Hearing Officer, in this case, at which time vou
said vou saw Sharon at jail at 12:00 o’clock Noon? I didn’t

question him. He fitted the description almost
page 13 } perfectly.”” Do you remember making that state-
ment?

A. T probably did. I don’t remember saving 12:00 o’clock.
But I don’t hardly believe it was that soon because, as T said,
T left Avon at around 11:00. T would think it would have
heen after 12:00 o’clozk because we had some cases in County
Court.

Q. Well. Trooper Hart, do vou know when he was first
ever carried before the Juvenile and Domestic Relations
Justice of the City—I mean, County?

A. T did not arrest him and T did not incarcerate him,
sir.

Q. But you were the one that took him out of the Jall and
carried him bhack down to the scene?

A. Very' definitely, with Deputy Sheriff Dixon and Mr.
\Vhltehead I did carry him back to the scene.

Q. Now, you were the one that directed that that be done,
weren’t vou?

A. We went in my automobile. T don’t know that I directed
it, but I asked Sharon if he would go back with us and he
stated that he wonld. And that was done on a voluntary basis.
He agreed to go back with us. There was no force whatso-
ever.

Q. Well now, if he had been complaining and had called Mr.

Whitehead to the jail over the treatment that he
page 14 } had received and had made these accusations, what

changed his mind "about, at his reques'r—or his
consenting to go"l
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A. T have no knowledge that he called Mr. Whitehead about
any treatment.

Q. But you did say that you knew he leveled some accusa-
tions at Trooper Dixon and knew something of some charge
of having been hit?

A. 1 only know what he said at the jail. I don’t know
why Mr. Whitehead—I do know, but I ean’t—It is hearsay.
I know why Mr. Whitehead was there. It’s hearsay.

Q. Well now, can you tell us, by reference to any papers
in this case, or anything, as to when any warrant was issued?

A. No, sir. As I have already stated two or three times,
I did not arrest him; I did not incarcerate him; and I did
not issue the warrant in the case.

Mr. Wingfield: May I have the warrant in the case, M.
Goad?

Q. Do I understand that you did not have him arrested?
You did not procure the issuance of the warrant?
“A. T don’t remember—I don’t remember issuing the war-
rant. No, sir, I don’t.
Q. Well, let me read you from the Court papers.
A. The only—I filled out some papers, the
page 15 } Juvenile papers. I swned my name to the Juvenile
papers, Mr. Goad, in the office.
Q. Well, let me read to you what appears to be a warrant
in this case and see if you have any recollection.
. It appears here that there is a warrant dated the 7th day
of August, 1958, which starts out, ¢ Whereas, Trooper W. C.
Hart has thls day made complamt and information on oath
before me, J. R. Campbell, Justice of the Peace, that Sharon
Emanuel Durrette on the 7th day of August, 1958, unlawfully
and feloniously did commit an assault upon Mrs. Mildred
Ferguson with intent to main, disfigure, or kill the said Mrs.
Mildred—’ Milford, I believe. ‘‘Mrs. Milford Ferguson.”’
Charge No. 2, ““Did unlawfully and feloniously attempt
to have carnal knowledge with the said Mrs. Milford Fergu-
son, in Nelson County.’’
Ts that warrant signed by J. R. Campbell true or not
true?
A. May I see it, sir? Yes, sir.
Q. When did vou get the warrant?
A. T don’t remember. I honestly do not know exactly
‘what time it was issued.
Q. Did you at any time have the permission—by the way,
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who is the Juvenile and Domestic Relations Judge of this
County?

A. Judge Wheeler.
page 16 } Q. Did you see Judge Wheeler that day?

A. I can’t positively say whether I saw Judge
Wheeler that day or not. ’

Q. Was this fifteen-year old boy produced at any time be-
gore ‘Judge Wheeler that day, or the next day, or the next

ay? '

A. The papers were drawn up. I don’t know whether
it was that affernoon or whether it was the next morning.
Of course, I'm not—These papers have to be drawn up in
the Juvenile Court and were drawn up by Mr. Goad and
Judge Wheeler signed them. T believe I had to sign them.
T am not too familiar with that form.

Q. When was that done? :

A. T'm not sure when it was done, but the date should be
on it, sir. Tt was either done that afternoon or the next day,
I would think.

Q. And you said you had something done along that line,
signed some papers? \

Mr. Goad: Your Honor, the papers speak for themselves.
T don’t know. /

The Court: I thought we were going to cross examine his
recollection about this thing.

Mr. Goad: What I am tryving to do is to lay the
page 17 } foundation for this statement.

Mr. Wingfield: T am laying the foundation for
it, too, about his recollection about what statements were
made to him.

The Court: He has a right to test his memory.

Q. Did vou sign anv papers before Judg/e ‘Wheeler? _

A. That, vellow or that blue paper you have there was
signed.

Q. Show me, if vou will, where yvou signed it and will you
state the date of it? ‘

A. The 9th of August, 1958.

Q. When?

A. The 9th of August.

Q. Did vou sign it?
A. Yes, sir.
Q

). Where is your signature on it?

Note: The witness indicates his signature.
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Q. Do you know what was done after you signed this peti-
tion with Judge Wheeler?

A. Judge Wheeler signed it.

Q. After you signed it what was done with the boy?

A. The boy was in jail.

Q. Was he ever carried before Judge Wheeler at the time
you signed it?

: A. When that paper was signed?
page 18 } Q. Yes, sir. ‘
A. No, sir. ‘

Q. And do you know what das he was first carried before
Judge Wheeler?

A. No, sir, I don’t know when he was carried before Judge
Wheeler.

Q. The boy has stayed in jail continuously, his been in
jail ever since, is that right? '

A. Yes, he has been in jail.

Q. Well now, why didn’t you, after this boy was in jail,
or you found he was in jail, why didn’t you carry him before
-~ Judge Wheeler instead of carrying him back down to the
scene of the offence?

A. Well, we were still investigating the case.

Q. But you said the boy had already been arrested.

A. Well, he was in jail. It is reasonable to assume that he
had been arrested, yes, sir.

Q. You hadn’t 0fot’cen the warrant for him when he was in
jail?

A. T had not issued anv warrant up to that time. Of course,
that warrant was issued by me that day—I don’t recall—

Q. Well now, if T understood correctly, you had not gotten

any warrant up until 3:00 o’clock?
page 19} A. T can’t state that positively, Mr. Wingfield.
‘ T can’t be definite about that. There is a possi-
bility that the warrant was served on him and I went up to
the jail and Mr. Whitehead was there. I cannot be definite.
T honestly do not remember the exact time that the Walrant‘
was issued. d

Q. What’s wrong with your memory, Mr. Hart, if you can’t
remember that how can vou remember all those statements?

A- There were a lot of things, of course, to remember that
day. There was a lot going on. I don’t remember the time
that the warrant was issued. T never pay any attention to
the time that T issue a warrant because it is not even stated
on the warrant.
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Q. Whose Court were you in that day? You said you
had to appear in Court.

A. T was in County Court.

Q. Who was the Judge that day?

A. Judge Wheeler.

Q. The same Judge that is the Judge of the Juvenile and
Domestic Relations Court?

A. That’s correct.

Q. And you were in his Court and Judge Wheeler was
here in the Courthouse on that day and you did not carry this
boy before him after he had been put in jail?

A. If he was carried before Judge Wheeler at that time T

- have no knowledge of it, no, sir.
page 20 } Q. And in spite of the fact that the boy was in
jail here and you were here in Court, and the boy
was in jail, you didn’t carry him before Judge Wheeler as the
law" directs?

A. T didn’t realize that the law directed you to carry them
before Judge Wheeler, in a felony case. I understood that
he could be put in jail and a warrant obtained.

Q. Did you ask Judge Wheeler for permission to get a
warrant?

A. T can’t state one way or the other.

Q. He was available and vou wouldn’t have had any trouble
getting him, would vou?

A. T assume that he was available, yves, sir.

Q. Was Judge Wheeler here le‘ll’lO‘ the aftelnoon“?

A. T don’t know.

Q). Where does Judge Wheeler live w 1’(h reference to the
Com thouse? ~

A. Judee Wheeler lives at Arrington.

Q. And how fav is that from the Courthouse?

A. About nine miles, nine-or ten, I think.

Q. Why did you wait from the 7th of August until the 9th
of August to sign this petition before Judge Wheeler, Trooper
Hmt”l

A. T didn’t realize that I had to sign that ne’rltlon 'Mr.

Goad called me up there, beeause I think that pe-
page 21 } tition is something on this new law. And he called
me up there and I had the papers drawn up.

Q. T believe that some considerable time after August 7th
there was what purported to be a hearing before Judge
Wheeler, a preliminary hearing? :

A. Yes. sir, there was a preliminary hearing.

Q. And T believe vou were at that Courtroom?
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A. That’s correct, yes, sir.

Q. And, as a matter of fact, was I permitted to call Mrs.
Ferguson to the witness stand?

A. No, sir, you did not call Mrs. Ferguson. -

Q. Didn’t I call her and didn’t Mr. Goad and others re-
fuse to permit her to testify?

A. I remember Judge Wheeler felt that it was unnecessary
at that time.

Q. Didn’t he ask Mr. Goad if he should and Mr. Goad said
that I didn’t have any right to call her to the witness stand?
There was a lot of discussion between Mr. Goad—

Mr. Goad: Your Honor, I object to that.
The Court: Well, I think it would tend to show the back-
ground attitude of the officers. I think it is proper.

Q. Trooper, was Officer Dixon there that day?
' A. No, sir.
page 224 Q. Was there any actual hearing that day or
was it just simply going on to the Grand Jury,
the Grand Jury would take care of it?

A. There was a preliminary hearing. We testified.

Q. As a matter of faet, didn’t I call another Trooper to
the witness stand for the purpose of getting him to eall Mrs.
Ferguson and testified that Mrs. Ferguson was there?

A. You called Mr. Delk, the Jailer, to the stand.

Q. And Mrs. Ferguson was there, wasn’t she?

A. T did not see her, no, sir.

Q. Well; you know she was there, don’t you? You had
seen her before and you were right there and you do know
she was there? ‘

A. T don’t remember seeing her that morning, no, sir. I
saw her later on in the day.

Q. Well, you knew she was right there standing outside the
door and was told that at the time, didn’t you?

A. T did not know she was outside of the door, no, sir. I
did not. I did not call Mrs. Ferguson because the Court did
not direct me to call Mrs. Ferguson.

Q. T want to ask you—

A. Had the Court asked me to eall Mrs. Ferguson I would
have done so, but not until the Judge told me to do it.

Q. The Judge would not because he asked Mr.
page 23 } Goad if he should. TIs that true, sir? Didn’t he
ask Mr. Goad if he should call her?

A. T don’t remember every bit of the conversation that
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was carried on in the preliminary hearing in the County
Court.

Q. Now, Officer Dixon wasn’t there that day, was he?

A. No, he was not. .

Q. Now, I want to ask you if at any time that day Officer
Dixon was alone with Sharon Durrette, in a room alone with
him?

A. Not at all no, sir, not after I came in the case that
afternoon he was not.

Q. And you don’t think now that you got in that case until
after—until after 3:00 o’clock in the afternoon except for
talking to them in the morning?

A. T don’t know exactly what time I got out of Court.
After we got out of Court I went to dinner. And it was then
that Deputy Sheriff—I don’t know that of my own knowledge,
I can’t tell you whether— ,

Q. Well, let me ask vou. Where were you when this con-
fession was signed? Where were you when that was swned
Trooper? The so-called confession?

A. The statement that he made was made in the State

Police office.
page 24 ¢ Q. Where is the ‘State Pohce office?
A. That’s in the basement 6f the Health Center.

Q. Now, for the benefit of the record, the Health Center is
not a building connected with the Courthouse, is it?

A. No, sir, it is not.

Q. It is not a building connected with the jail?

A. It is not, no, sir.

Q. And that is what distance would vou say from the
Courthouse? Tt’s in another block, isn’t it?

“A. Right across the road out here.

- Q. Across the road?

A. Yes, sir.

Q. In another block?

- A. Well, yes.

Q. Did you have any permission from any Court to take
that bov from iail after he was put in jail to take him to the
State Police office?

A. No, sir, T have never gotten permission from the Court
to interrogate a subject.

Q. Not even a fifteen-year old boy?

A. In the commission of a felony we have always interro-
gated them and we never had anybody object to it.

Q. Now, vou were the one that obtained a statement?
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A. Yes, sir.
page 25+ Q. And you were the one that had him sign the
statement?
Yes, sir.
Now, I understand you first wrote it up in longhand?
That s correct.
And then you typed it and had him sign it?
Yes, sir.
Did you ask him if he could write?
. I don’t remember asking him if he could write.- I am
ure I asked him if he could read. We always do.

Q Why didn’t you ask him to write out what had happened
instead of you writing it out and typing it up for him?
A have just never taken a statement that way. I talked

to him and wrote the statement out and then, of course, read
it to him, because so often if you have a statement you write
it out in lonO*hand and vou type it up and ask him to sign it.
If there is 'some‘rhmo~ he wants to change you have to turn
around and type it all over again.

Q. When you told him to swn it how many people were in
the room?

>@?@P@?

A. Deputy Sheriff Dixon was present to witness
page 26 } the statement.
Q. Where was Deputy Sheriff Whitehead?

A. Deputy Sheriff Whitehead may or may not have been
there at that time.

Q. Don’t vou know?

A. T am not positive, no, sir. It is rather difficult for me
to keep up with everybody.

Q. Who else was there?

A. No one that I remember.

Q. Now, I want to ask you if it wasn’t perfectlv apparent
to you at the time that bov did what writing he did on that
paver, that he was scared to death of Ofﬁcel Dixon?

A. T don’t think so at all. Officer Dixon was with us when
we went to Avon. The boy said he wanted a drink and we
stopped back by the service station and bought him a soft
drink. I think evewthlno* was done on a pretty friendly
hasis. .

And T have been a Police Officer a little over seven vears
and I have never frightened anvbodv into signing a state-
ment.

Q. How did it happen that after you had heard the state-
ment that the boy had made to Mr. Robert Whitehead and
Mr. Whitehead had been in conference with him that you
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didn’t consult Mr. Whitehead or have Mr. Whitehead present
when that statement was signed?

A. T understood later that Mr. Whitehead was

page 27 } not representing him. I saw no reason to call Mr.

* Whitehead any more than I should call Mr. Tucker.

Q. Well, you didn’t know at that time—Mr. Whitehead had
been to the jail and had talked to the boy and advised you
that you had no right to take that boy out of jail. And I
want to ask you if that isn’t so.

A: That is incorrect, incorrect, sir.

Q. And that he had been down there—

A. He did not advise me that we had no right to take him
out of the jail. He advised the boy that—he advised the boy
not to go back with us to reconstruct the scene, not to go back
to the scene for identification.

Q. He told the boy not to go back?

A. Yes, sir.

Q. But the hoy didn’t have any say so about it, he was taken
back, wasn’t he? .

A. The boy did have a say so. I asked the boy and as I
sav he went back voluntarily.

Q. In other words, you thought at first—I mean, it was the
thought of the officers that she had been hit with a piece or
wood, wasn’t it?

A. We knew she had been hit with something. :

Q. Well, you thought at first it was a piece of wood, didn’t

you?
page 28 b A. He said at first it was a slab of wood.
Q. But the officers told him it was a slab of wood,
didn’t they? And later they told him it was a rock?

A. Nobody told him it was a slab of wood in my pres-
ence.

Q. As a matter of fact, don’t you know, Trooper Hart, that
from the moment that boy was in that day that he would have
signed anything in the world or you could have gotten him to
sav anvthing in the world that vou wanted him to say?

A. T don’t feel that’s true at all, no, sir.

Mr. Wingfield: That’s all.

Mr. Goad: That’s all.

The Court: Well, I will allow the confession at this time.
Mr. Winefield: You are going to allow it, sir?

The Court: Yes, sir.

Mr. Wingfield: If the Court please, I may want to put on
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other evidence in reference to it. And I’d like to put the
boy on to show you what happened. '
Could I see if Mr. Robert Whitehead is available?
The Court: Yes, sir.
page 29} The Court: As I understand, this witness is
' called for the purpose of explaining or describing
what occurred when this alleged confession was obtained.

SHARON EMANUEL DURRETTE,
the Defendant, being first duly sworn, was examined and
testified in his own defense, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield:
. Sharon, what is your age?
. Sixteen. .
How old were you on the 7th day of August, 19587
. Fifteen.
When did you hecome sixteen?
. August 24th.
Were you arrested on the 7th day of August, 1958?
. Yes, sir.
Was that at the home of John Jackson?
. That’s right. :

. Who was “the Officer that arrested you? Do you know
his name”’ .

A. No, I don’t.

Q. When you were arrested was any warrant
page. 30 } served to you?
A. No, T had no warrant.

Q. And what time was it when you were arrested? Do
you know the time?

A. No, T don’t.

Q. Was it before you had had your dinner in the middle
of the day?

A. Yes, I had eaten dinner.

Q. You had eaten dmner“l

A. Yes, sir.

Q. When you were arrested where were vou carued? !

A. T was carried to Hebron Church.

Q. When you were first arrested you were carried to Hebron
Church?

A. Yeah, Hebron Church.

OPOFOPOPOFO
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Q. Was it the Trooper there that just testified, the one that
just testified, was he there at the time? ‘

A. Yeah, he was there. .

Q. Well now, before you went to Hebron Church were you
brought to Lovingston? : '

A. No, I wasn’t.

Q. But the Trooper that had arrested you carried you
there, carried you to Hebron Church, the Trooper that ar-
rested you?

A. No, he didn’t carry me.
page 31} Q. Who carried you?
A. Tt was a State Trooper named Gaunce.

Q. Well, the man that arrested you, what ever happened to
him? '

A. He turned me over to Dixon. -

. Q. To Mr. Dixon?

A. Yeah. .

Q. Did Mr. Dixon carry you there? Was he present at
Hebron Church?

A. Yeah, he was there.

Q. At that time did you see Mrs. Ferguson, or the lady vou
understood was Mrs. Ferguson? '

A. Yeah, I seen her.

Q. Did you see her mother?’

A. No, I didn’t see her mother.

Q. And then where were you carried from there?

A. They carried me—they brought me on to the jail.

Q. And how long were you in jail? _

A. T reckon I was there ahout two hours.

Q. While you were in jail did Mr. Robert Whitehead come
to the jail?

A. Yes, he did.

Q. Did you make any statement in jail about anvhbodyv hav-

ing hit you, or made any accusations against yon,
page 32 ! or threaten to do anything to you?
A. T told Mr. Whitehead that Dixon hit me and
all that.

Q. Well now, T want you to go back and tell about the hit-
ting. Where were you when he hit you and what happened?

A. He hit me down there at the Police Department down
there.

Q. Where is the Police Department?

A. In the bottom of the Health Center.

Q. Was that before you had heen brought to jail or was it
later when he hit you?
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A. Before. l

Q. Before you were brought to jail?

A. Yeah, before.

Q. Who was present there when he hit vou? Just tell the
Court just what happened.

A. Well, they started questioning me. I told Mr. Robert
Wlntehead—told them T would see my lawyer first.

Q. T am talking about down here, when you were down in
the Health Department What Officers were present there
with you?

A: Dixon and Trooper Hart. ‘That’s all T can remember.

Q. Do you know whether Officer Whitehead was
page 33 } there?
A. Yeah, he was there.

Q. Officer Whitehead? '

A. Yes, he was there.

Q. What happened down there?

A. Well, T told them T wasn’t going to answer no questions
until they get my lawyer, Mr. Whitehead. Thev started
beating on me then. v

Q. Who struck you?

A. Dixon.

Q. Who beat you? Who was present when he struck
you? .
A. Bill Whitehead, and another State Troovper.

Q. Were they in the room with you when he struck \ou"’

A. No, they went out. '

Q. Well who was in the room with vou when vou were
struck? ‘ '

A. Dixon and Bill Whitehead.

Q. Just those two?

A. Yes, sir, those two.

Q.- And what statements did they make to you?

A. They said that if T don’t answer their questions that
they were going to kill me, take a board and hit me on the

head with it.
page 34} Q. You were told that?
A. Sir?

Q. Who told you that?

A. Dixon.

Q. Well, did he hit you with a hoard?

A. No, he didn’t hit me with it.

Q. Did he hit you with anything?

A. Yeah, he hit me with his fist.

Q. Where did he hit you?
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Hit me in the stomach and then he hit me in my face.
Did you tell him that you had been down to the place?
. Yes, sir.
Why did you tell him?
Because he told me if I would tell him T had been down
there he won’t kill me. I just told him that.

Q. Well now, what about any confession that you signed?
Did you sign any confession?

A. Yeah, I signed a piece of paper.

Q. Why did you sign that?

A. Because he made me sign it.

Q. Who made you sign it?

* A.-Dixon.

page 35+ Q. Were you present in the room when Trooper
Hart wrote down what he wrote down on the

-OFOr

paper?

A. Yes, he were in there.

-Q. Who did the talking to you, Dixon or Trooper Hart?

A. Dixon.

Q. Did Trooper Hart ask you any questions? -

A. Naw, he didn’t ask me nothing.

Q. Were you afraid of Officer Dixon?

A. Yeah, I was a little bit scared.

Q. Well, was the reason you signed it because you were
scared?

A. That’s rlght

Q. Were you 1n the room when Trooper Hart typed it
up?

A. Yeah, I was in the room.

Q. Now, was that before or after you had seen Mr. White-
head?

A. That was after.

Q. Well, were you down at that office twice?

A. Yeah, I was there twice.

Q. They had you down there in the morning? :

A. Yeah, they had me there in the morning then took me

back that evening.
page 36 } Q. And carried you back that evening?
A. That’s right.

Q. Whose words were they at first that you had hit her
with a piece of board? Were they your words of somebody
else’s words?

A. They was Dixon’s words.

Q. Who was it that made the statement that you hit her
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with a rock? Were they your words of somebody else’s
words?

A. T said it, but I didn’t mean it, though. He told me if I
didn’t tell that he was going to hit me in the face and I
just went on and said it.

Q. Was going to hit you in the face?

A. He was going-to hit me in the face.

Q. Is that the reason you signed the confession?

A. Yes, sir.

Q. Do you remember the day that-I was up here and we
went upstairs before Judge Wheeler?

Q. Between the time that you were put in jail and that
- day, were you carried at any time before Judge Wheeler?

. No, I wasn’t carried to him.
Q That’s the only time you saw Judge: Wheeler?
A. That’s the only time T seen him.
page 37+ Q. You hadn’t seen him before?
A. No, T hadn’t seen him before.

Q. Had never seen him until the day when they had the
preliminary hearing?

A. That’s the only time I seen him.

Mr. Wingfield: You may ask him, Mr. Goad.
CROSS EXAMINATION.

By Mr. Goad:

Q. Trooper Hart wrote this statement out at first in long-

hand, didn’t he?

Yes, he did.

Did he read it to you? : , .
Yes, he read it once.

Then did he type it up?

Yes, he typed it.

Then he read it to you again?
Yes, he read it once.

. And after he read it to you he asked vou if that was
the truth?

A. No, he didn’t ask me that.

Q. Well; the last thing in the statement is, ¢‘This statement
is the tluth to the best of my knowledo"e » Do you remember
him reading you that?

A. He must have added that on there because 1
page 38 b didn’t see it.
Q. Well, vou signed the statement, didn’t. you?

S OpOrOrOp
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A. Yes, I signed it.

Q. And you say now it is not the truth?

A. No, not true.
- Q. You didn’t go to the house that day?

A. No, I didn’t. -

Q. The house of Mrs. Ferguson?

A. No, I didn’t.

Q. Well, you were down on the road close to the house
that day, weren’t you?

A. Not there, down by the Church, Union Baptist.

Q. Well, that’s just a short distance down the road, isn’t
it? ’

A. Yeah, a little bit farther.

Q. You admit you were that close to the house?

A. Yeah, T was.

Q. Aftel vou were arrvested, I believe vou said by Officer -

Gaunce down at John Tael\qon s house—vou don’t know what
time that was?

A. No, I don’t.

Q. You were broucht down to Hebron Church and Mrs.
Ferguson came out there and saw you, didn’t qhe”l

A. Yes, she did.
page 39} Q. And did vou hear her identify vou as the one
that had been to her house?
. She said that.
And what time was that?
. T don’t know,
Wasn’t it somewhere around the middle of the dav?
. Yeah, almost about the middle of the day.
Then you were brought to Lovingston, were you?
. Yeah, T was brought to Lovingston.
And ’rhen a short time later vou were brought back to
Avon?

A. That’s right.

Q. Now, on the way back to Avon vou were telling them all
about it, weren’t you, early in the afternoon?

A. No, T didn’t tell them nothing then.

Q. On the wayv back to Avon you told them first, vou
admitted that vou had struck—at first vou said it was a plank
and then—

A. T told them but I didn’t mean it.

Q. What?

A. T told them that but I didn’t mean it.

Q. You told them that but you didn’t mean it?

A. Yeah.

@>@>@>p>

\
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Q. In the car coming along from Lovingston
page 40 } back to Hebron Church you told them you hit her
with a plank?

A. Yeah, I told them that but I didn’t mean it.

Q. And then later on when vou got down there and they
. found out about a rock being found on the back porch you
admitted that you hit her with a rock, didn’t you?

A. No, I didn’t tell them T hit her Wlth a rock.

Q. Didn’t you admit after you got back to Hebron Church
on that second trip back from Lovmoston didn’t you admit
that you hit her with a rock?

A. No, I didn’t. '

Q. You didn’t admit it at that time?

A. No, I didn’t.

'Q. From the time of this trip back from Lovingston to
Avon and all the rest of the afternoon it was an admitted
thing? Yon told them the whole story, didn’t you?

A. T didn’t tell them the whole story.

Q. What was the whole story? What was it you didn’t
tell them? o

A. They say I hit her and T say I didn’t hit her.

Q. But you admitted that you were there on the porch,
that you were the one that went up on the porch?

A. No, I didn’t. I never did tell them that.

Q. You stated a minute ago that you admitted hitting her

) with a plank?
page 41 ¢ A, I didn’t tell you I hit her with no plank.

Q. T said, dldﬂ 't vou tell the Officers you hit her
with a plank?

A. No, T didn’t tell the Officers I hit her with a plank.
Told was a plank on that desk. :

Q. Said what?

A. There was a vlank on their desk T said I hit her with.

Q. Did you tell the Officers on this trip back to Avon that
vou hit Mrs. Ferguson with a plank or a piece of wood?

A. Yes, T told them that but I didn’t mean it.

Q. All right, vou told them that. So, when vou told them
that you were adm1tt1no" that you had done it up on the back
porch, didn’t you? :

A. T didn’t do it, though.

Q. You admitted it at that time? That was earlv in the
afternoon?

A. Yeah, early afternoon.

Q. Well, nobody was thr eatemng you in the car, were
they?
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A. No, Dixon said had a little house he was going to carry
me to that and kill me, like that.

By the Court:
page 42} Q. I didn’t understand what you said.
A. T said, Dixon said he was gomg to carry me to

a house on the side of the road and was going to kill me in
there.

By Mr. Goad: (Continuing)

A: Did Trooper Hart ever make any such statement as
that?

A. No, he didn’t.

Q. Dixon is the only one that you claim made any state-
.ments of that nature, 1s that right?

A. Yeah, that’s right.

Q. And Deputy Sheriff Whltehead was present?

A. Yes, he was.

Q. All the time. Trooper Hart was present?

A. Except one time. They took me in that big room for
something. Then Dixon in there by himself. :

Q. VVhele do you claim Dixon hit you? o

A. He hit me in the stomach once and then he kept on hit-
‘ting me in the face with his hand.

Q ‘With his hand or his fist?

A. With his fist.

Q. Well, was there one mark on your face?

A. Sir?

Q. Did you ever point out any one mark on your
page 43} face to anybody?
A. Point out a mark?

Q. Yes. Was there any mark made on your face by all
this assaulting business you are telling us about?

A. No, there wasn’t.

By the Court:

Q. You don’t claim that Trooper Hart ever did anything
to you, do you?

A. No, he never did do nothm«r

Q. Well now, if he didn’t hit you or intimidate you in any
way, why did you make this statement to him'if it isn’t true?

A. Sir?

Q. Why did you make this statement to Trooper Hart if
it isn’t true and if he didn’t do anythlng to yon?

A. Because they just kept on hitting, hitting me.
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Q. You mean in Trooper Hart’s presence?
. A. Sir? '
Q. Was Trooper Hart present when they hit you?

A. Yes, he was present once, then he went out the door
once.

Q. Who hit you when he was pr esent?
"A. Dixon.
Q. Where did he hit you that time?
A. He hit me in the face then. I was sitting m
page 44 } the chair and he hit me in the face.

By Mr. Goad: (Continuing)

Q. You mean a big man like Dixon with a fist about twice
as big as mine hit you in the .face and didn’t leave a single,
solitary mark? : :

' A. That’s right. '

Q. As a matter of fact, Sharon, didn’t the Officers tell you
this. Didn’t the Officers tell you that they really protecting
you because the community—

The Court: Let me see that file. Go ahead.

Q. Didn’t the Officers tell you several times during the day
that they were really protecting you because the community
down there was mighty upset about this thing that had
happened? Weren’t they really protecting you instead of
doing anything to you?

A. Well, they kept on slapping me in the face.

Q. VVho, Dixon?

A. Yeah. -

Q. Nobody else?

A: Nobody else but Dixon.

Q. 'With his fist? e

A. Yeah, with his fist:

Mr. Goad: All right, that’s all.

- RE-DIRECT EXAMINATION

page 45 } BV Mr. Wingfield:
Q. When he hit you with  his fist was his hand
open’ ‘or was it 'a fist, his hand clenched? -
-A. He had themn clenched up.

© My Wanﬁeld That 1 - all

The Wltness stands as1de
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Mr. Wingfield: If the Court please, I think that that boy
was being illegally transported; that he was being illegally
held; and I think under that Statute itself that any statement
made by him while he was being held illegally, that they did
not follow that Statute. And if it is true that he was held
illegally then that would render inadmissible the alleged
confession.

The Court: 1’1l sas7 this, Mr. Wingfield, I am more con-
cerned about what appears to have been maybe a failure to
comply with the Statute than I am about the confession.

So far as Mr. Hart is concerned, he is well known to the

Court. He has been a T1 ooper here and he is an
page 46 } honorable man. His record here has been ex-
cellent.

It’s a conflict in the evidence, but I think there is enough
evidence to go ahead with the confession.

Now, as to this other matter, of course, I can pass on that
later. I am a bit concerned about it. I Wﬂl say to the Com-
monwealth’s Attorney that under the very strict manner in
which the Court of Appeals dealt with the Tilton case, which
was a horrible affair, as all of you know, and the strict com-
pliance that they required in that case, I am not too sure that
this matter hasn’t been handled in an illegal manner, but this
is a new Statute. It was all rewritten this year and I won’t
pass on that at this time.

Mr. Wingfield: If the Court please, before the Jury
comes back; although T know it is a question as to the ad-
missibility, I believe that I am still entitled to show to the
Jury the circumstances under which the—

The Court: Oh, yes, and you are entitled to an instruction

on it, and it must be a free and voluntary thing.
page 47+ Mr. Wingfield: All right, sir. Now, with re-

ference to certain things—I know the Officer has
testified, but I don’t know how I am going to get the benefit
of that. - Would there be anything wrong about, with refer-
ence to the Officer’s testimony, being played back so that the
Jury can hear it?

The Court: No, I think you would have to recall them
and question them about this.

All right, call the Jury back.

Mr. Wingfield: Your Honor, before it is 1ntrodueed T can
take it over on cross examma’uon“Z

The Court: Where were we hefore we sent the Jury
out?

Mr. Goad: I was about to intr oduce it, Your Honor.

The Cotrt: Well, I think now vou would have the right
to cross examine before it actuallv comes in.
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Mr. Goad: I take it that I may go ahead with my examina-
tion?
The Court: Yes, because I am admitting it,
page 48 } and then you cross examme on it and bring out
those points. :

Jury in.

 TROOPER W. C. HART,
resuming the witness stand, testifies further as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Trooper Hart, I show you a statement headed, ¢‘Loving-
ton Office, August 7, 1958, 5:45 p. m.”’

Mr. Wingfield: If the Court please, may it be noted, with
reference to my exception, in the record that I didn’t give the
ground but may I make that later Wlthout the Jury bemcr
excluded again?

. The Court: Yes, sir. Well, you have been objecting and
excepting to it. I think for the purpose of the record that you
" can state your grounds in the absence of the Jury later on,
Mr. Wingfield.

Mr. Wingfield: Thank you, sir.

Q. (Continuing) = A statement purporting to have been
signed by Sharon Emanuel Durrett and witnessed by you,
Trooper W. C. Hart, and also by Deputy Sheriff H. M. Dixon.

A, Yes, sir. '
page 49 } Q. Ts that the statement that Sharon E. Durrette,
the Defendant, made at that time and place?

A. Yes, sir, it is. _

Note: At this time the aforementioned paperwriting is re-
ceived in evidenece and marked and filed Commonwealth’s
Exhlblt No. 1.

Q. Now, Trooper Hart, a‘f the time this statement was taken
I believe you have alreadv testified that you first wrote out
the statement in longhand?

A. Yes, sir.

Q. Then did you read it over to the Defendant?
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A. Yes, sir.

Q. Then did you type up this particular statement you hold
in your hand? '

A. Yes, I did.

Q. Did you read that back to him?

A. Yes, sir.

Q. So you read the statement back to him twice?

A. Yes, sir.

Q. Was this statement, on his part, a free and voluntary
statement? _

A. Yes, sir, it was. It was conducted on a friendly basis.

Q. Had there been any difficulty between you and the ac-

cused the whole day?
page 50 }  A. None whatsoever, no, sir. He was most co-
, operative.

Q. Cooperated with you all the way?

A. Yes, sir.

Q. Now will you read the statement, please?

A. “I, Sharon Emanuel Durrette, hereby make the follow-
ing statement to Trooper W. C. Hart and Deputy Sheriff
H. M. Dixon. I make this statement on my own free will.
T have not been promised anything, nor have I been threatened
in any manner.

“T am fifteen years of age and live at Avon, Virginia. I
make this statement because-it is the truth.

“I left home around 8:00 a. m. I walked on down to the
main road. I was figuring on going out to the Church. McKee
Jackson always picks me up there to go to work. I was work-
ing for him at that time, helping him haul pinewood. T waited
there at the Church for about ten minutes and then I decided
to walk up the road to Hebron Church. I walked from Union
Baptist Church to Hebron Church.

““Then T decided to go up to Mrs. Ferguson’s. I knew that
Mr. Ferguson worked in the daytime and that he was not at
home. T decided to trv to serew Mrs. Ferguson but did not
plan to knock her in the head at first.

“When T got outside of the house T picked up a rock. I

-was just going to hit her on the head a little bit."
page 51 } T knocked at the sereen door and didn’t no one

answer. Then T went to the main door and knocked
but nobodv come. After a while she come on in. T told her
that T wanted a dozen eggs. She didn’t say nothing but
that she didn’t have none.

““She held the screen door open. When she did T hit her

7
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with the rock. The rock was in my right hand. She fell
down on the porch on the bucket of water. I caught her by
the hand and tried to pull her into the kitchen. She hollered
three or four times.
“I took and ran out the door and across the road near
where I come in at. I took and jumped across the bank and
" went on up into the field. Then I took and eame back through
the field back to the Union Baptist Church. I had just 0~ot
back there when McKee Jackson picked me up.
“This statement is the truth to the best of my knowledge.
Signed, Sharon Emanuel Durrette.”’

Witnessed by Deputy Sheriff Dixon and myself.

Q. Trooper Hart, did you go back to the scene of this case
and take pictures?

A. Yes, I did.

Q. Will you look at that picture and tell what it represents?

A. That is the back porch of the Ferguson home. This is
the outside screen door going into the porch and this is the
inside door leading into the house.

page 52 } By the Court:
Q. Is that the way it was arrange on this parti-
cular day?
A. \Vell of course, the door ‘arrangements are the same,
but the furmshmfrs on the poreh, I couldn’t be positive about
that, no, sir.

Mr. Goad: T would like to introduce that, Your Honor. 1
will give you all of these in order.

" Note: At this time the above-mentioned photograph is
received in evidence and marked and filed Commonwealth S
E‘{hlblt No. 2.

Q. I show you the next picture, Trooper Hart, and ask vou
if that is the outside view looking towards the Fer guson back
~porch?. :

A. Yes, sir.

Q. With the screen door open and showing the inside door
leading into the house?

A. Yes, sir.

Note: The abovementioned photograph is now received in
evidence and marked and filed Commonwealth’s Exhibit No. 3.
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By Mr. Wingfield:

Q. Trooper, will you establish when these pictures were
taken?

page 53 } By Mr. Goad: (Continuing)
Q. When did you take them?

A. I’'m not sure. They were taken—I’m not positive when
they were taken. They were taken approximately two weeks
ago. It may not have been quite that long.

Q They were taken recently?

A. They were taken recently.

Q. Now I show you picture No. 3 her e, the next picture, and
ask you if that is a close-up picture from the outside looking
into the Ferguson back porch?

A. Yes, sir.

Q. Showing the screen door open and showing the 1ns1de
door closed?

A. Yes, sir. The bottle was put there to prop the door
open. : '

Note: Photograph No. 3 is now received in evidence and
marked and filed Commonwealth’s Exhibit No. 4.

Q. Picture No. 4. I show you that and ask you if that is a
view looking from the Ferguson back yard—this being the
Ferguson house—over to the next door house of Mr. and Mrs.
Ge01 ge Henderson, right there, showing the back yards of the
two houses?

A. Yes, sir.

- The Court: That’s Exhibit No. 5 and the
page 54 } 4th picture.
Mr. Goad: Yes, sir.

Note: Photograph No. 4 is received in evidence and marked
and filed Commonwealth’s Exhibit No. 5.

Q. Now I show you the next picture and ask you if that is
a picture of the Ferguson house looking at it from the Hender-
son back Vard?

A. Yes, sn‘

Q. Now, is this the Hebron Baptist Church cemetery in the
distance over here?

A. Yes, sir, that’s right.

t
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Q. Is this the next house on the north side of Hebron
Baptist Church?
A. Yes, sir.

Note: The abovementioned photograph is received in evi-
dence and marked and filed Commonwealth’s Exhibit No. 6.

Q. Now I show vou a picture and ask you if that was—
where that was taken?

A. That was taken standing right at the edge of the Fergu-
son’s yard.

Q. On the line between the Ferguson’s yard and the
Henderson’s yard? '

A. Yes, sir.
page 55} Q. Now T will ask you w hat that steeple is
coming up right there?

A. That’s the colored Church.

Q. Is that Union Baptist Chmch”l

A. Yes, sir.

Q. Now I will ask you w ‘hat that house is right there in the
distance?

A. That’s the Durrette home.

Q. Is that where the Defendant lives?

A. Yes, sir.

Mr. Goad: - Your Honor, I am now askmg leave to intro-
duce one more picture that Mr. Wingfield objects to.

Note: The abovementioned photograph is now introduced
and marked and filed Commonwealth’s Kxhibit No. 7.

Mr. Goad: Take the witness.
CROSS EXAMINATION.

By Mr. Wingfield:
Q. Trooper Hart, you don’t remember when you took the
pictures?
A. They were developed last Thursday night. -
Q. Do you remember what day of the week it was you took
.them? \ :
A. T may be able to look back in my notes some-
page 56 } where. I didn’t make a notation of it. I do know
it was a weekday. :
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"Q. Do you remember getting the warrant in this case?

A. I don’t recall exactly when the warrant was issued.

Q. Well, do you have any recollection of ever getting a
warrant?

A. No, sir. All I know is the warrant was issued sometime
that afternoon.

Q. As a matter of fact, you didn’t know until your memory
was refreshed that you had even, that you had been the pro-
curer, the Officer that procured the warrant?

A. T did not remember that I swore out the warrant. You
see, he had been arrested a couple of hours before that.

Q. But it did develop that you were the Officer that got the
warrant?

A. Yes, sir, I issued the warrant.

Q. And do you remember what time of day it was that you
issued the warrant? '

A. No, sir, I haven’t the slightest idea. I never payv any
attention to the exact time of day that I issue warrants.

Q. You don’t have a very good memory, do you, Mr.
.Hart?

- A. T think I have a right good memory but, of course, in
this particular case there was a lot going on. 1
page 57 } don’t remember every thing that happened. I don’t
remember the exact time of the warrant. As I
didn’t arrest him—I did not remember getting it. T was
going more or less on the assumption that they had procured
the warrant before I went out there.

Q. But it does develop that you -were the one that did get
the warrant?

A. Yes, sir, T do remember that the warrant was issued by
me, but I don’t know what time.

Q. Had he been arrested when you obtained this so-called
confession? Had he been arrested then?

A. Yes, sir, he had been arrested and the warrant had been
served on him. -

Q. But you had not arrested him?

A. No, sir, I didn’t arrest him.

Q. And you hadn’t seen him until—What time did you see
him that day? What time did you see him?

A. Tt was after Iunch. T don’t know exactly what time.

Q. Well, had you gotten the warrant then? He was already
in jail, wasn’t he?

A. Yes, sir, he was put in jail while T was in County Court
up here.
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Q. They didn’t have any warrant when they put him in jail,
did they?
page 58 } A, Not that I know of, but I did not arrest him
nor did I put him in jail.

Q. And you were not the one that arrested him?

A. T did not, no, sir. I served the warrant on him.

Q. Well now, when did you serve the warrant on him?

A. That afternoon. I don’t know exactly what time.

Q. Was it before or after the so-called confession?

A. That was before, also before he was taken back to the
scene.

Q. That you served the warrant on him? :

A. Yes, sir.

Q. Well, having procured the warrant, you did not do so
with the consent and approval of Mr. Campbell the Juvenile
and Domestic Relations Judge, did you? Mr. Wheeler, I
mean.

A. No, sir, I was not aware that T had to in a case of a
felonv and issued the felony warrant.

Q. You are aware of that fact now, aren’t you?

A. T won’t say positively that Mr ‘Wheeler was not con-
sulted. T feel sure.that Mr. Goad was consulted, because—T
am positive that I talked with Mr. Goad. I may "have talked
with Mr. Wheeler but I won’t say definitely.

Q. This is a verv serious case and those matters would he
very important. What is wrong with your memory, Mr.
. Hart?
page 59} A. What are vou referring to?

Q. As to whether you did talk to Judge Wheeler
that day before you got the warrant, or any time that day,
referring to this case?

A. Well, in the case of a felony I don’t always talk to the
Judge before i issuing the warrant.

Q. T am talking about your memory a‘nd yvour recollection
now?

A. Well, T just answered your questlon sir. I said I don’t
always consuit the Judge before i issuing a warrant.

Q. Well, did you consult him on this occasion with reference
to a ﬁfteen-vear old boy, as you know now the law directs
you to do?

A. T cannot say definitely that he was consulted.

Q. Then your memory—

A. T would say that in all probability that he was.

Q. Then your memory is faulty?
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A. T don’t remember that exactly, no, sir. I have already
testified to that about four or five times and possibly more.

Q. Well, you haven’t before the Jury.

A. Well, about twice before the Jury, sir.

Q. Now, Mr. Hart, were you the one that had put this boy
in the County Jail? . :

A. No, sir, T did not put him in the County jail.
page 60 1 Q. Were you the one who took him out of the
County jail in the afternoon?

A. Yes, sir. I was accompanied by Deputy Sheriff Dixon
and Deputy Sheriff Whitehead. Yes, sir, he was taken out of
jail and placed in' my car.

Q. While you were in jail, T want to ask you if Mr. Robert
‘Whitehead was in jail, was visiting in the jail over there?

A. Yes, sir, Mr. Whitehead was in the jail.

Q. T want to ask you if—I don’t mean that Mr. Robert
Whitehead was there as a prisoner—

A. He was not there as a prisoner. -

Q. —I mean he was there—so he could leave when he
wanted to?

A. Yes, sir. -

Q. And while Mr. Robert Whitehead was there, I want to
ask vou if Sharon Durrette here did not tell Mr. Whitehead
that Trooper Dixon had struck him and had forced him to do
certain, things? :

A. T heard no reference about forcing him to do anything.
Mr. Whitehead—

Q. Well, how about Sharon—

A. If you will allow me T will answer your question.

Q. All right. '

A. Mr. Whitehead made a general statement to
page 61} the Police Officers that were present at that time.

Mr. Goad: Your Honor, I object to any statement that Mr.
‘Whitehead made.

The Court: Why? He was in the presence of the ac-
cused.

Q. Was Sharon Durette present with the Officers and Mr.
Robert Whitehead ? ' '

A. Yes, he was present.

Q. T am asking vou now what statements this boy made to
Mr. Robert Whitehead about how the Officers were treating
him?
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A. I don’t recall any statement made by this boy. The
only statement I recall was made by Mr. Whitehead when he
asked us the question, if somebody had struck him or who
had struck him, or something of that nature, that general
nature. And Durrette indicated that Dixon had hit him.

Q. Well, he pointed—

A. Mr. Whitehead—

Q. He accused Officer Dixon of having hit him, didn’t
he?

A. There was a reference made to it. Whether he pointed
at him and accused him of striking him I don’t know. How-
ever, Mr. Whitehead asked Dixon the question, Deputy
Sheriff Dixon. And Deputy Sheriff Dixon acknowledged

doing it. : :

- page 62 ¢ Q. Did you know at that time that Officer Dixon,

along with another Officer—to be exact I believe
it has been pointed out as being Officer Whitehead—had had
this fifteen-year old boy down here in a room in the Health
building alone. Did you know that then?

A. Not of my own knowledge, no, sir. I was in County
-Court upstairs and T knew nothing about it until I heard
over the telephone that he had been apprehended.

Q. Well, that is where the striking was supposed to have
been, wasn’t it?

A. I know nothing about the striking, sir. Tt was certainly
not in my presence. No one has ever been hit in my presence
when they were being interrogated.

. Q. But from that time on, T want to ask you if it isn’t true
that instead of vou Officer Dixon had this bov under his hand
and control and if he wasn’t the one that dictated the state-
ment as to what took place?

A. What are you referring to, what time?

Q. T ask you—

A. What time are you referring to? Are vou referring to
11:00 o’clock in the morning or are you referring to the—

Q. On the day—

The Court: One of you talk at a time here.

. page 63} Q. I am talking about from the time von took

him out of jail. or from the time vou had him in

jail, if Officer Dixon wasn’t with vou at all times after that—
or, with the boy?

A. Yes, sir, Officer Dixon was with me at all times, as
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well as I remember. However, he did not conduct the in-
terrogation solely.
Q. But he stood over the boy, didn’t he?
A. No, sir.
Q. He at no time left Sharon, d1d he?
A. T don’t know whether he left him or nét. I at no time
left him.
Q. Well, now, whose words are these in this statement?
A. The first part of the statement is a general paragraph
that we usually include in a statement in advising them of
their rights and so forth. The bhody of the statement is
his.
Q. Why didn’t you put 1t in quotation marks?
A. T don’t know, sir. I just wrote the statement as he
gave it to me. ‘ ‘
Q. You say they were his words?
A. Yes, sir.
A. Were they exactly his words, or some of them his words
‘ and some of them your words?
page 64 } A. Well, T don’t say that they are his words
verbatim, no, sir. I wouldn’t say that. The state-
ment is what he told us and the statement was written as he
told it to us and read back to him.
Q. Was anything said. about what had happened to a
colored bov down there in Mississippi?
A. Absolutely not, sir, not in my presence.
Q. Did you step out?
A. T did not.
Q. Or did you step out of the room at one time and leave
this boy alone with Officer Dixon and Officer Whitehead?
A. No, sir, he wasn’t dlone during the time that I interro-
gated him and when I took the statement from him.
Q. Now, a few days later, or on August 9th, vou did go
to Mr. VVheeler, didn’t you—TudC_re Wheeler?
A. Mr. Wheeler signed the papers on that date, ves, sir.
Q. And you went to him—You signed the complaint on
which the warrant was issued. and two days later vou signed
a petition after the hoy had been held in jail for those two
days?
A. The petition was signed on the 9th, the morning of the
9th, yes, sir.
Q. And so far as you know this bov was never carried he-
fore Judge Wheeler? So far as vou know this bov
page 65} was never produced hefore Judge Wheeler. the
Juvenile and Domestic Rela‘rlons Judge of this
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County until a daté when a hearing which was called, a
prehmmary hearing, on a felony was had was he?

A. Yes, sir.

Q. He was carried before him?

A. He was carried before him at the preliminary hearing.

Q. And that was the first time from the time that he was
put in jail on the morning of the 7th until that day—What
day wag that?

A. What day was what, sir?

Q. When they held the preliminary hearing.

A. T don’t know, sir.

Q. Well, how long after August 7th was it?

A. I don’t know the date, sir. I might look it up on my
records, but I don’t remember the Court day.

Q. Was it one week, or two weeks, or three weeks?

A. T don’t remembel sir.

Q. Well) can you tell us whether it was a month or not.

A. T don’t know the date of the preliminary hearing, sir.
I don’t remember. I could look it up possibly.

The Court:
Mr. Wingfield: I am testing his memory, sir,
page 66 } about the things that he recollects.

v

Q. I believe you made a statement previously that the bov
first said that he had hit her with a board or plank

A. Board or plank, yes, sir.

Q. T want to ask you if this particular rock that has heen
referred to—I’'ve seen it—but it has been referred to by Mr.
Goad and.appears to be laying on the counter—on his desk
over there —if that rock had been found at that time?

A. The rock was not found by me, sir.

Q. You don’t know anything about the rock having been
found, do you?

A. Yes, sir, I know that the rock was found.

Q. You said—

A. I did not find it.

Q. Well, when did the Defendant first say that he had hit
her with a plank or a board? T understood him to say that he
had told you that at first, that he had hit her w1th a plank or a
board?

A. When did I first have knowledge of that?

Q. Yes, when did you hear him make that statement, that
he hit her with a plank or a boa,rd?

A. On the way over to Avon::
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Q. Did you know at that time that Officer Dixon had a
board that had been carried away from the Fergu-
page 67 } son home and brought, apparently, and laid on a
table or desk in a room in which they had the boy

down in the Health building?

A. T know nothing of anythlng like that, no, sir.

Q. But that statement was changed from a board to a
rock after the rock was found?

A. The accused changed it himself. He stated that it was
a rock that he used.

Q. When did he say that?

A. Over at the scene.

Q. Was that after the rock had been found?

. A. T don’t know exactly when the rock was found. I didn’t
nd it. .

Q. His.statement certainly didn’t ring true if he said on the
way down, ‘‘I hit her with a board,’’ and on the way back, ‘I
hit her with a rock’’? One of them was wrong, wasn’t
it?

A. Well, it wasn’t on the way back that he admltted hitting
her with a rock. He admitted hitting her with a rock after he
got down there.

Q. Well, regardless of when he said it, one of them was
wrong, wasn’t it?

A. Yes, sir, T suppose it was.

Q. You dldn 't put that statement in here about hitting her
with a board?

A. Well, sir, he said he didn’t use a board.
page 68 } Q. So that the Jury will know about the state-
ment, this doesn’t purport to be all that took
place? This is just the paper that vou prepared and took
it to him to sign?

A. Not exactly like that. Mr. Wingfield.

Q. You did type it, didn’t you?

A. Yes, sir.

Q. He didn’t type it? '

A. No, sir. T didn’t prepare it and tell him to sign it like
that. I prepared it and he was advised of his rights before
it was prepared. It was written by me and it was read
over to him. It was then typed up and read again before he

signed it. He understood what he was signing and the whole
thmg was conducted on a friendly basis.

Q. When vou sav he was advised of his rights, you don’t
mean that, do you, Trooper Hart?



48 Supreme Court of Appeals of Virginia
Trooper W. C. Hart.

A. T advised him that he had a right to an attorney; I
advised him that he did not have to make a statement.

Q. Wasn’t it his right to have been immediately, when he
was brought in here, instead of being put in jail to have been
carried before Judge Wheeler, who was right here in the
Courtroom on that particular day? Wasn’t that his rights?

A. T didn’t bring him in here, sir.

Q. Well, when you got the warrant against him-—when
you said you got the warrant—wasn’t it his rights then to be

immediately carried before Judge Wheeler?
page 69 > A. I didn’t know that he hadn’t been imme-

diately carried before Judge Wheeler at that
time.

Q. But it was his rights and you know that now, don’t
vou? So he wasn’t advised of his rights, was he?

A. This had to be drawn up. Of course, it was done later
on.

Q. You don’t say now that he was advised of his rights,
from what you know now, do you?

A. Well now, in reference to the statement—You were talk-
ing about the statement—in reference to the taking of the
statement, he was advised of his rights, yes, sir.

Q. I’'m‘talking about that, too, that he be taken before the
very man that the law says about what he shall serve, the
very Judge, and you didn’t do it, sir. Wasn’t I right, vou
didn’t do it?

A. 1 did not arrest him.

The Court: That’s a question of the validity of the ar-
rest, Mr. Wingfield, rather than the validity of the—

Mr. Wingfield: But he said he was advised of his rights
and I think that was his rights under the law, sir. And it
was purely with reference to that question that T asked him.

The Court: With reference to that, but not
page 70 } with reference the statements. You were speaking
of statements at the time.

Well, you said he had been advised of his rights?

. In regard to the statement, yes, sir.

Did you ask him if he could read and write?

T am sure T did not ask him if he could—

Well, as T understand—

. T am sure I did ask him if he could read.

You are sure that he could write? )

I am sure that I did not ask him if he could wrlte I

FOFOFORO
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assumed he could write. He wrote his name. I did ask him if
he could read.

Q. Did he read it? '

A. Yes, sir, he read it with me. T read it over and asked
him to read it over with me.

Q. Did you read it aloud to him?

A. Yes, sir, twice.

Q. The same typewritten paper to h11’n°2

A. No, sir.

Q. You mean you changed it?

A. No, sir. It was written in longhand first of all. As I
was taking the statement I took it in longhand.

Q. Can I see the longhand statement that you wrote out in
longhand, sir?

A. T do not have that.

page 71} Q. Where is it, sir? )

_' A. T don’t have the slightest idea. It, was thrown
away. I didn’t keep it because—I write it out in longhand.
The main reason is if I type it out in a finished statement
to begin with, then after they read it over so many times
they say something should be changed, or this should be
changed, and then I have to turn around and type it all over
again. I am not an expert typist and so I write it out in long-
hand and read it over to them and then if it is correct I can’
type it up and have him sign it.

Q. Well now, if you had to write it down in longhand and
you knew he could read, and you thought he could write
because vou got him to sign his name, if it was going to be
his statement why didn’t you let him write it?

A. Well, T never do. Usually when you take a statement
and you are talking to an accused, you take a statement and
you write down what he has to say and type it up. T mean,
that’s the same reason I didn’t ask him to type it.

Q. What do you mean, usually?

A. Well, I always. I have never gotten—I’ve been a Police
Officer for seven years and I don’t ever remember giving a
man a piece of paper and say write down a statement.

Q. Getting a confession is an unusual thing. You don’t
have a chance to get many confessions, do you?

A. We get quite a few.
page 72} Q. How many confessions would you say that
yvou have taken and typed up in the past year?

A. That would be hard to count, sir. How many state-
ments?
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Q. Yes. I am not talking about your reports. I am talking
about statements of people charged with a crime that they
sign. How many ocecasions have you had to get a statement?

A. Just about every case that I have worked. I have never
had any problem getting statements from people.

Q. You don’t have any problem?

A. No, sir, it isn’t a problem. No, sir, very seldom.

. Q. In connection with automobile accident or in connection
with felonies?

A. I am talking about, well, felonies, yes, sir.

Q. You thought this case was pretty serious, didn’t you?

A. Yes, sir, I feel it is.

Q. And the Officers were anxious to make an immediate
arrest and get the thing sewed up, weren’t they?

A. No, sir, I am never anxious to sew things up so that T
will overlook anything. We try to be fair.

Q. And this eonfessmn alleged confession, was signed in
a room in the Health buﬂdmg, not on the Coulthouse

grounds?
page 73+ A. It was signed in the State Police office, which
is a very nolmal place for us to take statements,
sir. » ‘
Q. Was the Commonwealth’s Attorney present?
A. No, sir, he was not.

Mr. Wingfield: That is all.
The witness stands aside.

Note: At this'ﬁme‘ luncheon recess is had; 12:15 p. m.
until 1:15 p. m.

AFTERNOON SESSION.
1:15 p. m.

R. C. GAUNCE,
Virginia State Trooper, a witness called by and on behalf of
the Commonwealth being first duly sworn; was examined
and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are State Police Sgt. R. C. Gaunce?
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A. Yes, sir.
Q. I believe you are stationed over in Augusta County?
A. Yes, sir.

page 74} Q. But you are the Sergeant as far as these
Officers in Nelson County are concerned?

A. Yes, sir.

Q. Within your jurisdiction?

A. Yes, sir.

Q. How many counties do you have?

A. Three counties, Highland, Augusta and Nelson.

- Q. How long have you been with the State Police?

A. Twenty years.

Q. Sgt. Gaunce, did you assist in the investigation of this
case? ‘

A, Yes, sir, T did.

Q. Tell about your part in the investigation.

A. Well, on the morning of the 7th, shortly after 8:00 I
heard through the Police radio of this incident. And I was
coming to Lovingston to Court that morning anyway, so I
came directly on to Avon and assisted.

I got to Avon shortly hefore 9:00 and found Trooper
Hart talking with Mrs. Ferguson who was the vietim in this
case. She left before T had a chance to talk to her very much
and was taken on to Waynesboro. I spent some time there
looking for this young man and had to leave to come to Court.

I came on to Court and got back up there about 11:00
o’clock, and arrested him about 11:30.

Q. Were you given a deseription or a name, or
page 75} what information did you have?

A. T had a description and a name, although the
name didn’t mean as much to me as the descrlptlon Mrs.
Fer guson had described the man that attacked her as a voung
negro in his teens.

She said that he was wearing blue dungarees and a tan
shirt, that he had thick livs and two buck teeth in front.
She also said that his clothing had a lot of resin on them.

There was some question about the first name. It was
not established. Jt was thought that the boy’s last name
was Durrette. but there are, of course, a lot of veonle in that
neighborhood by that name and T went primarily bv the de-
scription.

Q. All richt. Now tell about the arrest. You are the one
that actuallv made the arrest?

A. Yeg, sir. T found him at the home of—I call him Key
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Jackson. J. R. I believe are his initials. And that is just
South of the Avon postoffice. :

I drove up to the house and this boy was just getting in the
car and I called him over to the car and arrested him there.
First I told him that I was going to bring him down to Hebron
Church. I wanted him to go down there with me. And when

we got there, which is about a mile South, at that
page 76 } location, after talking with him a few minutes and
Mrs. FerO"uson coming I arrested him.

Q. Well now, when you found him at the home of John
Jackson—I thlnk they call him Key, don’t they?

A. That’s the name I know him under Key Jackson. I
don’t know if that is his correct name or not but that’s the
name I know him under.

Q. His name is on the mam highway, is that right, going
North?

A. On Route 151.

Q.. About how far is the home of John Jackson North from
the Hebron Baptist Church? Do you know?

. A. Twould say between a half and a mile, possibly closer to

a mile from the Hebron Church..

* Q. You say when vou first saw the Defendant he was O*et-
ting in a car preparing to leave? -

A There were two or three cars there and he Was standing
by the door and just getting in the car.

Q. How was he dressed at that time?

A. He was dressed as he had been described bV Mrs.
Ferguson, identically.

Q. Did he have Pine resin on his pants?

A. He did.

Q. Did you get information that he had been working in
pulpwood?

A. Yes, sir. T knew, of course, before I arrested

pawe 77 } him where he had been. I had made some investi-
gation and I found that he had just come back to

that neighborhood, having been away an hour or two earlier.

Q. Now, when vou ﬁrst found him there at Jackson’s home,
you didn’t place him under arrest at that time?

A. No, sir.

Q. VVhat was your conversation with him at that tlme“l

A. T called him to the car and asked him to get in the
automobile and he made no comment. T told hlm we were
going down to Hebron Church. And he shut the door and
there was not a word spoken until we got to Hebron Church.

Q. He didn’t resist?
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*A. Oh, no.

Q. Never said a word?

A. No, sir. Didn’t ask what we were going for and I
didn’t tell him. No comment one way or another.

Q. Now, when you got to Hebron Church tell us exactly
what happened there. '

A. Well, T told him that I wanted to talk with him about
the eggs he bought this morning or tried to buy, and I wanted
Mrs. Ferguson to see him and to see if he was the man that
came to her house this morning.

One or two of the other Officers were there. Trooper
Layman and Dixon and Whitehead, that I recall. And Mrs.

Ferguson came over to the car and said that this
- page 78 } was the man that was at her home this morning.
Q. How close did she come over to the car?

A. She was standing right by it. He was sitting in the
car so I asked him to get out of the ecar. He got out and
she again said that it was him. '
" Q. How far were they apart when she identified him?

A. A very short distance, about five or six feet, something
like that. At that time Durrett said that he did not go to that
house, that it was not him. ‘

We staved there possibly twenty minntes, or about 12:00.
I left and went back to Court in Wayneshoro.

Q. You did not bring the Defendant direct to Lovingston?

A. No, he came on with Mr. Dixon, Deputy Sheriff Dixon.
They left about 12:00 or a few minutes after and I went hack
to Waynesboro. ,

Q. And vou made the arrest at what time? What time did
vou find him there at John Jackson’s house?

A, 11:30. '

Q. Now, from 8:00 o’clock that morning, or from the
time vou got over there at 9:00 o’clock until 11:30, what were
the Officers of the law doing down there in that neighbor-
hood? What was going on down there.

A. Of course, we were trying to find this voung
page 79 | man.
4 Q. Were there several Officer down there look-
ing for him?

A. Yes, sir, there was. I think I could name them all.
The first person I saw was Hart and then I later talked to
Dixon, Trooper Layman, Trooner Nance. Mr. Moon, and Mr.
Whitehead. Thev were all there during the course of the
mornineg. Some of us left. of course, to come to Court in
Lovingston, some stayed. Most all of us had Court, had to
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be here, but some stayed and some came on and as soon as
those got back the others came.

Q. You say you left Durrette in the hands of the other
Officers there at Avon, at Hebron Church?

A. Yes, sir.

Q. And you went back to Waynesboro?

A. Yes, sir, I went back to Waynesboro. When I got to
‘Waynesboro there was a call came from Mr. Farr’s store ask-
ing me to come back to the Ferguson home. .

Q. Did you go bhack to the Ferguson home that after-
noon?

A. Yes, sir, T did.

Q. About what time?

A. T got there between 2:00 and 2:30.

Q. Tell what you found in further mvestwatlon when you
got back there.

A. Well, on the way back T had radio communi-

page 80 } cation with Trooper Hart. T told him that I was

coming back to the Ferguson home. I had found

a rock there ’rhat I thought was used that morning. And he

was in Lovingston when he received that message and he

told me that he knew about the rock, that this boy had told
him that it was there.

So T went on and found Mr. and Mrs. Ferguson there and
they had not moved the rock. It was laying behind a bucket
that she had dropped that morning.

Q. Sgt. Gaunce, T ask you if that is the rock you found at
the Ferguson home?

A. Yes, sir, that’s the rock.

Q. Now, will you show us in this picture of the back porch—
T will ask you first,. where did you find it?

A. T found it on the back porch on the north side, to the
rwht of the door as vou were leaving the porch.

Q Point out in this picture of the back porch where you
found the rock. Here is the sc¢reen door.

A. This door would be facing north towards Afton and
the rock was found just to the 11<rht of the door.

"Q. Where was the bucket?

A. There, also.

Q. Which was closer to the outside wall, the bucket or the
rock?.

‘A. Well, the wav the bucket was sitting vou couldn’t see the

‘rock. 1 mean, you had to—unless vou would walk
page 81 } around and look behind.
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By the Court: . ._
Q. In other words, the bucket was in front of the rock?
A. The bucket was in front of the rock, yes, sir.

By Mr. Goad: (Continuing)

Q. Well, was the rock between the bucket and the wall?
A. Between the bucket and the wall, yes, sir.
Q. This wall right here?

“ A. Yes, sir.

Note: At this time the rock referred to above is introduced
in evidence and marked and filed Commonwealth’s Exhibit
No. 8. . , '

Q. Did you notice any fe'sin‘ or anlything on this rock when
you first found it?

Mr. Wingfield: I objecf to that question as leading.
The Court: Objection sustained.

Q. Well, did you notice anything on the rock other than
the rock? .

Mr. Wingfield: I object to that as.leading, Your Honor.

By the Court: - ' :
Q. What was the appearance of the rock when
page 82 } you found it? ‘ '
A. The rock had hair on it.
Q. What?
A. The rock had hair on it.

By Mr. Goad: (Continuing)

Q. Could you tell by observation that it was hair?

A. Yes, sir, what appeared to be hair.

Q. What color was the hair?

A. Dark brown, the best T could tell. ,

Q. Was there anything else about the appearance of the
rock that showed any other matter, other than would be
natural to the rock? :

A. No, sir. 4

Q. There is one loose piece that has been attached to the
rock by scotch tape, one little splinter. Did you notice any

splinter there that day?
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A. No, sir,v T didn’t notice the splinter there that day.

Q. Now, did you talk to this Defendant any time later that
day?

A. Yes, sir. I talked to him—not that day—on a Friday.
This was on Thursday and I talked to him on Friday after-
noon. _

Q. Will you tell what conversation you had with him on
that afternoon?

page 84 4 Mr. Wingfield: If the Court please, I would like
to object to this testimony on the ground that at

that time under the Statute the boy was being illegally held
and any conversation that he had while so being illegally
held would be inadmissible.

The Court: Objection overruled.

Mr. Wingfield: We except to the Court’s ruling, sir.

The Court: All right.

The conversation with him on Friday—I was not question-
ing him and it was very informal. T happened to be in the
jail on another oceasion and saw him.

I said, “‘Sharon, I understand that the case turned out just
like Mrs. Ferguson said.”’ Because, when I had seen him the
day before he denied any connection there and that was my
reason, I guess, that T approached him in that manner, and
his answer to it was, ¢ Yes, that’s right.”’

That’s all that was said. I went on about my business
and no other question were asked him or anything said.

Mr. Goad: All righvt, Mr. Wingfield.

By the Court: ' -
Q. One question about. this rock. Tt was broken. There
is a little chip that is being held on here by scotch
page 85 | tape. Was it in one piece when you found it?

, A. The scotch tape, of course, was not on it and
the chip—I didn’t see any chip. I mean, I know about the
chip but actually I didn’t see it at that time. :

Q: Did vou find the chip? :

A. No, sir, T didn’t. :

Q. You don’t know where the chip came from of your own
knowledge?

. A. No, sir. -
- Q..Did you-later acquire the chip from anybody?

A. T didn’t, no, sir. ’

i
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Q. All right.
‘ CROSS EXAMINATION.

By Mr. Wingfield: ,

Q. Sergeant, you took the rock in charge, I suppose, when
- you got there at 2:30? ‘ :

A. Between 2:30 and 3:00, that’s right.
Q. And you said that there was hair on the rock?
A. Yes, sir.
Q. Wouldn’t the hair be as much evidence as the rock?
A. Would the hair be as much evidence—
Q. As much evidence as the rock.
A. T assume it would be.
Q. The rock was preserved, was it not?

page 86 + A. Yes, sir. '
- Q. Where is-the hair?

A. T don’t know. As a matter of fact, several days later
T wrapped the rock up very carefully and it’s on the envelope
what day it was turned over with the other evidence and I
didn’t see the hair. .

Q. Well, in your Police work you are taught that anything
pertaining to any offense is right important to preserve evi-
dence, isn’t 1t? .

Q. And wouldn’t you consider now on looking on it that
the hair would be more evidence than the rock?

A. Well, T thought, to be very truthful, Mr. ‘Wingfield,
that T had preserved the hair but T didn’t see the- hair the
next day or two. I thought that I had it wrapped up so that
it would be there. ‘

Q. Normally, wouldn’t you have put the hair in an envelope
and marked it that that was the hair you had had? Wouldn’t
that be the normal Police procedure?

A. T thought I had it wrapped up with the rock so I could
keep it. '

Q. How much hair was it?

A. Two small pieces.

Q. Was it human hair?
A. T don’t know, sir. I don’t know that it was
page 87 } hair. It looked like hair as far as I could tell.
' Q. But you don’t know what it was?

A. No, T don’t know what it was. It looked like hair to
me.

Q. So you are not prepared then to say that there was hair
on the rock? That it was hair that was on the rock?
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A. Well, T could call it hair until T knew otherwise. I
mean, that’s what I would do. ‘

Q. Now, I think when you got there—you have mentioned
that Office Nance was there, and Officer Dixon, and Officer
Whitehead. And T believe you mentioned another Officer.
Did it strike you as being peculiar that at a scene of an offense
or the scene of a crime that had occurred some seven hours
before that they were rather late in finding that rock?

A. You will have to go back and ask that question over. T
can’t answer that question—

Q. Well, let me see. Of course, the Officers had been in-
formed it had taken place, where the offense had taken place?

A. T was, yes, sir, that morning.

Q. And was any search made that morning to see what the
nature of the weapon was that had been used?

- A. Yes, sir, I was there.
Q. Where was the rock when you were there that morning
looking for the weapon?
page 88} A. I don’t know. I didn’t see it then.
Q. And you looked, didn’t you? You looked
carefullv, didn’t you?

A. T thought T did, ves, sir. .

Q. And you looked around the bucket and you saw the
bucket that morning?

A. T saw the bucket, ves, sir.

Q. And there wasn’t anvthing to conceal that rock from
open view if you had looked that morning, looking for the
evidence of what had struck her? If that rock had heen
there, as a matter of fact, as careful as you State Troopers
are and with other Officers looking there, too.—You weren’t
by yourself—You would have found it, wouldn’t you?

A. Mr. Wingfield, T testified that the road was between the
bucket and the wall and the position it was found in it would
have been very easily missed, and T did miss it. '}

Q. The bucket was right against the wall? ’

A. Yes, sir, close against it. Well, close against the wall,
about that far and the rock was between the bucket and the
wall. Of course, the bucket was much bigger than the rock.
If you looked at the bucket you wouldn’t see it for the—I
mean, look at the rock you wouldn’t see it for the bucket.

Q. Sergeant, you did find a board there that morning, didn’t

you?
page 89} A, No, sir, I never heard anything about a board
until this morning.
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Q. Or a stick of wood or a board or something there? -
A. T never heard anything about it until this morning.
Q. You never heard of that?
A. No, sir, I never heard of that.
Q. D1d you find any other rocks around similar to this
rock?
A. That looks—I haven’t-touched it. If I could, sir?
Q. Is that the general type of the rock around that vicinity?
A. Yes, sir, they are all—
Q. Could you point out about the place where you saw the
hair that you referred to? Where was it on the rock?
A. T would say it was on this sharp edge where I saw the
hair, on this side.
Q. Is there anything to cause hair to stick to the rock,
or tear, any little cuts or anvthing?
A. No, sir. I thought I had the hair preserved with the
rock. There were two  hairs on the rock.
Q. T notice here that there has been taped, and it has been
referred to and it appears from this rock that two ends have
been broken off of it, apparently. Was there any
page 90 } of the other parts there?
. A. No, it was just like this. When I found the
rock it was just like it is here except the piece right there.
Q. You don’t know where that came from?
A. No, sir, . T don’t know where it came from. I didn’t
find it.
Q. Personallv you don’t know?
A. No, sir.
Q. Per sonally vou don’t know except what somebodv has
told you?
A. That’s right.
Q. If T understood vou correctlv, von went to the home of
Kev Jackson and there you found Sharon Durrette?
“A. Yes, sir.
Q. Was it ahout lunch t1me°?
A. 11:30.
Q. Do vou. know whether he had had any lunch or nof,
whether he had alreadv eaten lunch or not?
A. T don’t know. T hadn’t. '
Q. And then you told him to come with you and he got in
the car with you?
A. That’s right.
0. Was anybodv in the car with you besides you and
Sharon?
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A. I was by myself then. There had been some-
page 91 } one with me.

Q. As a matter of fact, you had picked up that
morning John Russell Jackson, hadn’t you? Isn’t that
true? ‘

A. Key’s boy. I don’t know if that is his first name.

Q. Well, is he a teenager?

A. Right little. T don’t helieve he was a teenager. He
may have been but he was rather small.

Q. How was he dressed?

A. He had on work clothes.

Q. And had you had him up at Hebron Church or at Mrs.
Ferguson’s home. ' :

A. No, sir. '

Q. He was with you and you carried him home, didn’t you?
You carried him to Key Jackson’s home, didn’t you? '

A. T don’t believe he stays there. I think he stays over
at some other relative’s in Orchard Town. '

Q. After he had ridden around with you that day and you
had him in the car you carried him to Key Jackson’s home
and that’s where he got out, didn’t he? In other words, vou
went to Key Jackson’s home to carry John Russell Jackson
there, didn’t you? '

A. No, sir, I didn’t. '

Q. Well; was he with you when you got there? '

A. There was a Jackson boy with me. T don’t
page 92 } know if that was his name or not..

Q. Well, the Jackson boy, does he have buck
teeth? Do his upper teeth protrude?

A. No, he doesn’t fit the description at all.

Q. Well, was he in your car and did he leave your car at
the home of Key Jackson?

A. Yes, sir, that’s right.

Q. And it was while you were there and he got out that vou
saw Sharon Durrette, wasn’t it?

- A. T saw him there, yes, sir. ’

Q. Yes. And you saw Sharon Durrette and you told him to
come get in the car, didn’t you?

A. That’s right.

(). And he came and got in the car with you, didn’t he?

A. That’s right.

Q. And then you drove off and you told him vou were
going—He asked vou where you were going, didn’t he?

A. T told him we were going to Hebron Church.

Q. And vou were going to Hebron Church?
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A. Yes, sir.

Q. And when you got to Hebron Church, while he was still
sitting in the car, you called Mrs. I‘erguson over to the car,
didn’t you, and asked if that was the boy?

A. T didn’t call her but she came over and said
page 93 } that was the one, yes, sir.

Q. And he was the only colored person in the car
at the time?

A. That’s right.

Q. And he was sitting in the car at the time she came
over and said that was the boy? He hadn’t gotten out, is that
right?

A. That’s right.

Q. And then you told him to get out?

A. That’s right.

Q. And again she says that’s the boy?

A. Yes, sir.

Q. And there was nobody else there in the way of a line-
up for her to select anybody from, was there?

A. No, sir.

Q. In other words, just the one person?

A. You mean like the Police line-ups? Is that what you
are referring to?

Q. Well, it is a customary method—I will ask you if it
isn’t onstomarv for the Police in identification to put the
accused or the person under suspicion, or anybody, in line
with several other persons and let them make an identification
or select the person from that line. TIsn’t that true?

A No, sir.

Q. Well, that wasn’t done in this instance, was
paoe 94 % it? TIn other words, he wasn’t with anvbodv else
she she said that was the man?

A. He was hv himself, yves, sir.

Q. By himself?

A. Yes, sir.

Q. Then T understood vou to say vou questioned him about
eges? T believe von said you auestioned him about eggs,
what he had done with some eggs?

A No, I didn’t question him about eggs.

Q. You didn’t say anything to him about eggs, nothing to
him about ezgs at all?

A. T told him we were going down to where he bought the
eges this morning.

(. What did he say about eggs?

A. What did he say about eggs?
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Q. Yes.
A. He didn’t say anything about them.
Q. Did Mrs. Ferguson accuse him of having struck her?
A. There? '
Q. Yes.
A. Yes, sir. ' ‘
Q. I want to know if the boy knew what it was all about
when you had him there?
A. Yes, sir, he knew what it was all about. ,
page 95} Q. And knowing what it was all about, what did
he sav about it there to you?
A. He denied it emphatically.
Q. Denied it emphatically?
A: That’s right.
Q. And there wasn’t any question about his denial? And
' he made it very clear? When he was first approached about

it he denied it?
hA. He just said he wasn’t the man, that he hadn’t been
there.

Q. That he hadn’t been there, that he wasn’t the man?

A. That’s right.

Q. Who placed this boy under arrest?

A. T did.

Q. And when you placed him under arrest what did you do
with him? What did you do with him after you placed him
under arrest?

A. Gave him to Mr. Dixon to bring back.

Q. Now, Mr. Dixon is not a State Trooper, is he?

A. No, sir. : '

Q. He is a County Officer?

A. That’s right. :

Q. You did not turn him over to Mr. Hart who was a State

Trooper?
page 96 ¢ A. Hart was in Court at that time.
Q. How about Mr. Nance?

A. He wasn’t there at the time either.

Q. When did you tell Sharon that he was under arrest?

A. There at the Church.

Q. At approximately what hour?

A. Close to 12:00. :

Q. And when you turned him over to Dixon was it with any
instructions as to what he was to do with him?

A. He was to bring him to Lovingston, yes, sir, and put
him in jail.

Q. Those were your instructions?



Sharon Emanuel Durrette v. Commonwealth of Va. 63
R. C. Gaunce.

A. Well, T wanted him moved from up there, then and
there. Qumk

Q. Did you serve the warrant"l

A. No, sir, T didn’t. Didn’t have a chance to. It wasn’t
any place I could have gotten it unless I came to Lovingston
‘that afternoon. .

Q. Having placed him under arrest, did you contact Judge
Wheeler at any time?

A. No, sir, I did not.

Q. Turning him over to Mr. Dixon ended your responsi-
bility for him in so far that he was your prisoner was con-
cerned, is that true?

A. Well, T had to go back to Court in Wavnes-

page 97 | boro and I turned him over to Mr. Dixon to be

brought here. I presumed that he and Hart, and

maybe myself, later on when we had tlme would go throuo'h
the normal routine that we do.

Q. But except for your statement to him the next dav and
his statement to you that was all that you did?

A. T went bhack and talked to his mother.

Q. T am talking about so far as he is concerned?

A. Well, as far as he is concerned, that’s right. I talked
with his mother shor tly after that.

Q. And you haven’t appeared anvwhere nor taken anv part
in it from that dav, so far as he is concerned, until today?
Is that true, sir. -

A. No, sir, it is not the truth.

Q. Did you appear at the preliminary hearing?

A. No, sir

Q. Did you sign anyv papers or appear before Judee
‘Wheeler anywhere in connection with it, or this Court in
connection with it?

A. No, sir.

Q.. Or a Grand Jury in connectlon with it?

A. (Witness shakes head indicating in the negative.)

(). What was your answer?

A. No, sir, I didn’t appear before the Grand Jury.

. Mr. Wingfield: That’s all.
RE-DIRECT EXAMINATION.,
page 98 } By Mr. (toad:

Q. You say you told Dixon to bring him on to
Lovingston quick. What did you mean by that?
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The Court: I don’t think that is a proper question, Mr.
Goad.
My. Goad: All 11<Tht 1t doesn’t make any d1ffe1 ence.

That’s all, Sgt. Gaunce.
The witness stood aside.

TROOPER W. C. HART,
upon being recalled by the Commonwealth, testifies further,
as follows '

DIRECT EXAMINATION.

By Mr. Goad: ‘

Q. Trooper Hart, have you seen this rock before?

A. Yes, sir.

Q. Tell what you know about this rock. Who did you get
it from? _

A. T got that from Svt Gaunce.

Q. And you have kept it since then? .

A. Yes, sir, I have kept it since then.

Q. Did you examine out there in the yard around
page 99 } the Ferguson house to see if there were any other
types of rock around?

A. Yes, sir, I did.

Q. What did you find? ‘

A. That type of rock there is somewhat the rock around the
house there. There is a pile of rock right there near—out
from the back door, that is the same type.

Q. Was there any constluctlon going on in the back vard or
any activities back there?

A. There was some type of construction, something being
dug out there. There are some rocks out there.

Q. How far from the back door?

A. Approximately twenty or twenty-five feet.

Q. And the rock formation is similar to this rock?

A. Yes, sir.

Mr. Goad: All right, that’s all.

Mr. Wingfield: I may want to cross examine him further.
I’d like to reserve that right, with reference to his part when
other witnesses arrive.

The witness stood aside. .
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page 100 } H. M. DIXON,

: Deputy Sheriff, a witness ’called by and on behalf
of the Commonwealth, bemcr first duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are Nelson County Deputy Sheriff H. M. Dixon?
A. Yes, sir.
Q. I believe you live at Gladstone?
A. Yes, sir. '
Q. How long have you been a Deputy Sherlff?
A. Since 1950.
© Q. A little over eight years?
A. Yes, sir.
Q. Now, did you help investigate this case?
A. Yes, sir, I did.
Q. Will you tell the Court and Jury what part you took in

the investigation?

A. About 8:00 a. m. on the Tth day of August I received
a call from the Appomattox Police Headqua,rtels I was
approximately sixty miles from the scene at that time.

Q. Where were you when you got the call?

- A. T was in the mountains searching for a car.
Q. Where were you when you got the call?
A. T was in the mountains near Riverville, Virginia, Nelson
County. I asked Appomattox to contact some of
page 101 { the other Officers if possible, that I was busy.
At that time they did not have contact and I im-
mediately started to Avon, the Church—They gave me the
name of a Church, that some lady had been beaten there.

I arrived on the scene, after disposing of a few of the
matters there that I had to dispose of, at approximately 9:15
a. m. I met Sgt. Gaunce at the intersection of this Church.
He was the only officer at that time that I saw.

He filled me in on a few details, which I don’t remember
what it was, and told me to question Mrs. Ferguson’s mother.
That was my first assignment.

T talked to Mrs. Ferguson on dlﬂ:'erent matters that had
taken place, an identification that she gave me. And in
talking back and forth on the radio to Hart and Bill White-
head, “which at that time was at the Jackson—was at Dur-
rette’s home.

I left the yard of Mrs. Ferguson’s home—

Q. Let me ask you this. Did you get a description of the
person who committed this crime from Mrs. Ferguson?
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A. Sgt. Gaunce told me the—
Mr. Wingfield: Your Honor, 1 object. That is hearsay.

Q. Did you get a descnp’aon from Mrs. Ferguson when
you talked to hel“l
AL T did. :
page 102 } Q. Did you get any description from Mrs.
Henderson?
A. No, I did not see Mrs. Henderson.
Q. T see.
A. Mrs. Ferguson, I’'m sorry. T did not see Mrs. Ferguson.
I saw Mrs. Henderson.
Q. Mrs. Ferguson’s mother?
A. That’s right.
Q. The older lady?
A. That’s right.
Q. Did vou oet a description from hel"!
A. She told me a description—

Mr. Wingfield: T object to what she told him, Your
Honor. :

Q. I say, you got a description?

A. T got a deseription.

Q. All right.

A. I got a description and the general vicinity in w h1cl1 the
subject ran from the scene.

Q. All right, then what did you do?

A. T went to the Durrette home then. And Bill White-
head, Deputy Sheriff Whitehead and Trooper Hart were
there when T arrived. And the house was locked up. There
was a car parked in the vard.

Then they left me stationed at the house in case that he

came back. Sgt. Gaunce had called—I think Sgt.
page. 103 } Gaunce called “for the dows to try to track the
subject down.

Q. You mean bloodhounds?

A. Bloodhounds, yes, sir. One of the Officers from Augusta
County brought the dogs. I don’t know his name or the
unit number. I stayed at the home until around 11:40 or
11:45, as well as I can remember.

Before that Sgt. Gaunce came up to the house Wlth a
colored boy in the car with him, which I did not go to the
car. He got out and talked to me at the back of the car.
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He got back in the car and left and at approximately 11:40
or 11:45 he called me and said that he had the suspect in
custody, and to meet him at Hebron Church.

Q. To meet him there?

A. To meet him there, which I did.

- Q. You say Sgt. Gaunce drove up to the Durrette house
where you were stationed and he had a colored boy in the
car?

A. Yes, sir.

Q. Was that the suspect, the accused?

A. He said that he told—

Q. You can’t tell what he said.

A. At that time the discussion was that this boy knew the
Whereabouts of the suspect. :

Q. Then Sgt. Gaunce left with this boy?
page 104 }  A. Yes, sir, left with the boy in the car, with
the under standmo" that the boy knew where the
suspect was at.

Q. And then a few minutes later you got what informa-
tion?

A. I’d say twenty-five minutes later or somewhere in that
time I received a radio message from him that he had the
suspect in custody.

Q. And you proceeded to Hebron Church then?

A. Yes, sir.

Q. What did you find at Hebron Church?

A. When I arrived there Sgt. Gaunce and two men with
the dogs and another State Trooper which T don’t remember
his name, were there with Durrette in the car.

Q. With this Defendant here?

A. Yes, sir. About the time that I arrived Mrs. Ferguson,
and I guess it was her husbhand—1I am not sure of that. There
was a man with her. They arrived on the scene also.

Bill Whitehead, Deputy Sheriff, was there. Durrette and
the Sergeant got out of the car and Mrs. Ferguson identified
him as the suspect, or as the man that had hit her and as-
saulted her on the porch of her home.

Q. All right, what was the next thing that happened?

A. It was some discussion at that time among the Officers,

after he was placed back in the car. He denied
page 105 } the charges; and Sgt. Gaunce informed Deputy
Sheriff Whitehead and I to bring the prisoner to
Lovingston. ' ' ' - '

I forgot the exact words that he did "say or how he said
them, but it was something to that effect.
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Q. Well, did you all do that?

A. When we arrived at Lovingston—

Q. How was Durrette, the accused, brought to Loving-
ston? :

A. He was placed in the back seat of my automobile
and Deputy Sheriff Whitehead and myself in the front and
brought to Lovingston, brought up the stairs in the Sheriff’s
office. Court was still in session and the Sheriff’s office
on that day is usually used by the general public. The
Court room is small and part of the people have to sit in
there.

I left the prisoner in the Courtroom. Court adjourned
for lunch and I talked to the Commonwealth in reference to
the matter. He advised me to take him— :

Mr. Wingfield: I object to that, sir.
The Court: Objection sustained.

Q. You had him in the Sheriff’s office. What were you all
doing, questioning him or what were you doing? .
A. We were not questioning him at all except Deputy
Sheriff Whitehead and myself talked to him from over there
. all the way to Lovingston, which he denied every question
we asked him. :
page 106 ¢ Q. Then did you move him to another office
from the Sheriff’s office? ‘

A. T was instructed to move him to the State Police office
and get a statement and place him in jail.

Q. All right, what did you do?

A. Court was over and all of the Officers—there were seven
or eight Officers, Hart, and Layman, Vance, Bill Whitehead
and myself, went down to the State Police office.

The discussion at that time was who would go to lunch
first. We went in to the State Police office. When we en-
tered, more or less, Bill Whitehead and I were left with the
principal. The Officers were going to lunch and come back,
and assist us with the investigation.

When we entered the office I told Durrette to have a seat.
T asked him to tell me why he went to Mrs. Ferguson’s
home. what time he left home, and what he went there for.
T told him of the identification that they had given, that it
would be a lot better on him to tell the truth. And he said
that we were all a bunch of liars, that he hadn’t been there,
he didn’t know anything about it, he did not know Mrs. Fergu-
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son, that he had only seen her when she was down at a
neighbor’s home.
., I turned around and he was still standing. I caught him
by the upper part of his arm and told him to sit down in. the
chair. I walked over to the opposite desk and
page 107 } told him that we were there to help him and that
we would help him providing he was willing to
be helped, and I wanted him to tell me the truth, that they
had identified him through his clothing and one of the ladies
by name.

And he, at that time, started to tell me what time he left
home and where he went to, and the purpose of going to the
house. I did not write any of the statement down whatso-
ever.

After he finished talking to me and telling me what he had
done, Bill Whitehead, the Deputy Sheriff, and I discussed
what we must do with the prisoner. We had not sworn out
any warrant at that time. We decided not to leave him in the
open building here. It was a lot of people here. Or in that
office there it would be dangerous. We would place him in jail
for safekeeping, until after we had eaten lunch. :

At that time Deputy Whitehead and I took him up to jail
and I am sure, T am not positive, but T think that I told the
Jailer that we were placing him in there until after we ate
lunch for further investigation, for safekeeping. I am sure
that I did that.

We came out and met Hart—The Troopers had Just ar-
rived back from lunch. I informed the Troopers that he had
admitted the crime, and that we were going to lunch and
would be back in a little while. And at that time Hart said

that he would swear out a warrant for him on the

page 108 } charges.
The time I don’t remember exactly. I would
say it was in the neighborhood of 2:00 o’clock.

Q. When the warrant was sworn out?

A. At the time I was talking to Trooper Hart. Bill White-
head and I went to Wood’s Restaurant and ate lunch and
came hack, and at that time Trooper Hart and Deputy Sheriff
Whitehead and myself went to the jail. And I went in the
jail first. In the room where I had left Durrette was what
T took to be at that time, what I later found out to be his
mother, Robert \Vhltehead and Durrette.

T informed the Jailer at the entrance to the room that we
had come to get Durrette to go back to the scene, which he
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told us he would go back and show us where he threw a piece
of plank down that he hit Mrs. Ferguson with.

'Q. He had told you that before lunch?

A. He had told me that in his statement in the room and
that he was willing to go back with us and show us where
this plank was.

On making that statement to the Jailer. I was informed
that he had counsel and that he had been informed that he
should not return to the scene to assist the Troopers and
myself.

At that time Trooper Hart came in. I don’t think that Bill
‘Whitehead came inside. 1 am not sure. It was two news

reporters outside. I think he was out there
page 109 } talking to them.

Hart had a discussion with the other people in
the room. I was asked a blank question, if T had mis-
treated Durrette in any way, and I answered, ‘‘No.”’

At that time the news reporters were coming in the door
and I told them that the subject had counsel, which was Mr.
Whitehead. And at that time Mr. Whitehead denied that
he had been hired and he left the jail.

Q. Mr. Whitehead then said he was not representing Dur-
rette?

A. That he was not representing him after the news re-
porters came in the door. He said he was not representing
him and left the jail.

Then Durrette came on out and got in the car and we
went back to the scene.

Q. Was Durrette forced to go back to the scene?

A. No, sir. He came on out. Mr. Whitehead left the jail
without any statement or telling why he had previously
stated that he was representing him and then denied it later.
And, under the circumstances, that he had told me that he
was—I had been informed that he was representing him and
he had told the boy not to make any statement and not to re-
turn to the scene, I did not have any further discussion with
Mr. Whitehead, that he had had counsel and he had admitted

that he was representing the boy.
. page 110} Q. Then just a short time later you heard that
he was not representing him? '

A. After the news reporters arrived to talk to Mr. White-
head I presume, he came out and said he was not representing
him and left the building.

Q. You heard Mr. Whitehead say that?

A. Yes, sir.
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Q. Before he left the jail?

A. Yes, sir. Durrette volunteer ed to go back with us after
that. He talked freely all the way over there.

Q. Now, when you left the jail to go back to Avon, at that
.time was it known to you or to any of the Officers there, as
far as you know, what weapon had been used?

A. No.more than he said, in making his statement down
there, that he had used a piece of plank or hoard, and he
threw it down a creek or gully after he had run across the
road into the bushes. And he was going back to show us
where 1t was at.

Q. Was that the purpose of your trip?

A. That was the purpose of going back to the scene, was to
find the weapon that he hit her with, which he said was a
board at that time.

Q. And he was going to show you where it was?

A. Yes, sir.

Q. Well, did you Ie‘a\e the jail and go back to
page 111 } the scene?
A. We left the Jdll——

Did you go to the Ferguson house?

. We left the jail and went back to the scene.

Who went with you?

. Trooper Hart and Deputy Sheriff Whitehead.
And you?
. And myself.

And Durrette?
. And Durrette.

All in the same car?
. Yes, sir.

All right, what happened next?

\Vhon we arrived on the scene I think Mrs. Ferguson
and ‘her mother, and I don’t know who the elderly gentleman
was—it was seven or eight or ten people there at the house,
men and women.

We arrived on the scene and upon arriving and seeing these
people, we discussed that we had better leave him in the car
or near the car and not take him with us through the whole
investigation. I think—I am not positive—but I think we
took him out of the car, beside of the car, and Mrs. Ferguson
identified him again and Mrs. Ferguson’s mother.

The gentlemen around there I don’t know any of them by

name.
page 112} Q. How about looking for the piece of plank?
. A. After we arrived on the scene and talking to

O PO FOFOPOFO
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him going over there he admitted that he hit her with a
rock. And arriving on the scene we asked him where he got
the rock. He was kind of vague on that. I don’t know whether
it was discussed further or not, or whether he ever did say
where the rock did come from. But the board was dropped
at that time. It wasn’t discussed any further. I haven’t
seen any plank or board of any description. I didn’t know
anything was involved except he said he hit her with a plank
and where he threw it. Why a board came into it in the
office T don’t know.

Q. Now, where were you all on this trip back to Avon when
the Defendant first said that he hit her with a rock? Had you
gotten back there? Had you already gotten back or not?

A. I don’t remember exactly where we were. It was some-
where after we had gotten on Route 6.

Q. Had you gotten back to the Ferguson’s?

A. No. I think it was somewhere on Route 6 that he said
that he hit her with a rock. Because we were on the way
to the scene where he said he threw the plank.

Q. Had you gotten any other information about a rock
from anybody else?

A. T don’t remember. I don’t remember whether we had or

not. I don’t remember. I don’t know whether
page 113 } some of them said they did receive word that a

rock was used, or that a rock was found, or not.
I don’t know. I’'m just vague on that part. I don’t remember.
But anyway, the information, I am sure, was after we had
gotten on Route 6, about the rock.

Q. And that came from Durrette himself?

A. Yes, sir, I think it did. I am not sure. Anyway, we
were on our way back to the scene when we found out that
the rock was used instead of the board. But I don’t know
whether he said it. He might have. I don’t know. It’s kind
of vague whether he did or not.

Q. Well, how long did you stay at Avon at that time when
you got there?

A. T don’t know the exact time. I’d say it was in the neigh-
borhood of 4:00 o’clock when we arrived there, somewhere
around there. It might have been earlier or later. We didn’t
stay there but approximately twenty-five minutes—twenty
minutes—We wanted to get there and away as soon as we
could.

Q. Then you brought him back to Lovingston?

A. While we were there we were offered bribes to turn him
over to people that was on the scene.
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By the Court: ‘ /

Q. Don’t go into anything of that sort.

A. And we brought him back to Lovingston at
pagt 114 } that time.

Q. Now, when you got back to Lovingston who
came back in .the car with you to Lovingston?

A. Trooper Hart and Deputy Sheriff Whitehead and my-
self. )

Q. Along with Durrette?

A. Yes, sir.

Q. The same four of you that had gone down there to-
gether?

A. T thought Whitehead was with us. I don’t know whether
he came back in the ear with us or not but I believe he did.
I just don’t remember. I didn’t write it down.

Q. When you got back from that trip where did you go?

A. We went to the State Police office.

Q. There is a written statement signed by the Defendant
Durrette introduced in evidence, marked Commonwealth’s
Fxhibit No. 1, and it is dated August 7, 1958, 5:45 p. m,,
signed by Sharon E. Durrette, and witnessed by Trooper
W. C. Hart and Deputy Sheriff H. M. Dixon. Did you wit-
ness this? - .

A. Yes, sir.

Q. This statement?

A. Yes, sir.

Q. Did Trooper Hart take this statement from Durrette

or did—Just tell how this statement was taken.
page 115 A. We entered the office and Trooper Hart

asked him if he was ready to give a statement
and he said he was. And I told him to go ahead and tell
Trooper Hart exactly what he had told me previously. And he
did.

Trooper Hart wrote it down and read it to him and typed it
and read it to him again. o

Q. Read it to him two times?

A. Yes, sir.

Q. Then did you see Sharon Durrette sign that state-
ment? ‘

A. Yes, sir.

Q. Now, all during the day—

By the Court: .
Q. He didn’t tell the story the second time like he did the
first time, did he?
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A. No, sir. No, sir, he changed his story completely—
just some of the things that he told me at first were in the
statement. He did not make the same statement that he made
to me. He changed it, considerably.

By Mr. Goad: (Continuing)

Q. Well, the first statement he made was denying it, wasn’t
1t?

A. Well, the first statement that he made I did not take it
down. One thing in it, as well as T can remember, was before

that he hit her with a board, which later he said
page 116 } he hit her with a rock.

Q. When he first made this oral statement to
you, that you have described as being shortly after lunch time,
what was the difference between that oral statement and this
written statement, other than the rock and the board busi-
ness?

A. That’s about all. There are just a few changes in there.
He said he threw the board over in the creek or a gully across
the road after he had run from the house, which he did not
do. He did not hit her with a board. That was two of the
changes. The rest of it is approximately the same thing, as
well as I can remember.

Q. Well, T ask you, was there any difference in the oral
statement he made to you and the written statement he made
later before you and Trooper Hart, other than with reference
to the rock and the board?

A. No.

Q. What kind of terms were existing between Durrette and
the Officers?

A. Durrette cooperated—

Q. All during the day. Now tell the Court and the Jury.

A. Durrette cooperated a hundred per cent. On the way
back and over there, he said he was thirsty and we stopped
to get a drink. T think I paid for his drink, a soft drink.

And he cooperated a hundred per cent except that
page 117 } he denied it at first, that he had been there.

Other than that he was just as nice as he could
be.

Q. Now, it has been claimed here today, or insinuated,
that you struck him or slapped him or something of that
sort. Did you do anything like that to this Defendant?

A. T had no need to slap him or beat him in any way. I did
not. T told exactly what I did.

Q. Were you on friendly terms with him the whole time?
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A. Sure. Sure. I told him we were there to help him
and to protect him. And when we placed in the—

Mr. Wingfield: Did you say ‘‘glad to help him™? I
didn’t hear what you said. '

" A. I told him we were there to help him. And we placed
him in jail for his own safekeeping. That was Deputy White-
head’s and my own decision when we left to go to lunch. :

Q. Well, did you see any difficulty or any showing of ill
- will between any Officer and this Defendant during the whole
day? : ‘

A. No, sir.

Q. How was he treated?

A. He was treated just as well as any person I’ve ever
helped bring in here. I didn’t see where he was treated any
ways out of the way whatsoever. _ :
' Q. This statement that he signed and made be-
page 118 ! fore you and Trooper Hart, was that a free and

voluntary statement on his part?

A. Yes, sir. :

Q. Was he advised that he didn’t have to make any state-
ment? .

A. Yes, sir, he was. :

Q. Was he promised anything, or threatened in any way?

A. No, sir. ‘

Q. To make the statement?

A. No, sir, he was advised by counsel that he did not have
to make a statement.

Q. And after that he did make a statement?

A. Yes, sir. ‘ :

Mr. Goad: All right, Mr. Wingfield.
CROSS EXAMINATION.

By Mr. Wingfield:

Q. Everything very cordial on the part of the Officers
towards him? '

A. Yes, sir.

Q. He was cooperative with the Officers, doing what the
Officers told him to do?

~A. T would say so, yes, sir. : .
- Q. 1 may have misunderstood you, but honestly I thought
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you sald you grabbed him by the shoulder and
page 119 } told him to sit down Did I hear you say that you

grabbed him by the shoulder and told him to sit
down, - or did you tell him that? '

A. T said I took him by the shoulder and told him to sit
down. I had previously told him to have a seat when I
entered the office and he did not sit down

Q. And he didn’t do it?

A. No, sir. _ :

Q. So you thought it necessary to put your hands on him
and use force to sit him down?

A. T didn’t have to use force.

Q. Well, you did do it, didn’t you?

A. T just placed my hand on him, told him to sit down.

Q. And up until that time—that very point he had denied
everything about it, is that right?

A. Yes, sir.

Q. But when you grabbed hold of his shoulder and told him
to sit down, from that time on he started different, started
telling a different story?

A. Not right at that moment, no.

"Q. Now, you testified that at 5:00 something that afternoon
yvou told him, and I am going to use your exact words, to tell
Trooper Hart what he had told you, is that right? You told
him to tell Trooper Hart what he had told you, is that right?
I believe you said that, didn™t you? That’s at the time of this

confession.
page 120 A. T told him to make a statement to Trooper
Hart, exactly what he had made to me previously.

Q. Yes, sir. And you were then referring to the statement
that he had told you in the morning—or, hefore you put him
in jail?

A. Tt was all in the afternoon. _

Q. But you were referring to that statement?

A. Yes, sir.

Q. And you had told him to sit down, you had put vour
hands on him, on his shoulder, and used force to sit him
down?

A. T didn’t use force, no, sir.

Q. Well, you said the reason you did it was because you
had preVlously told him to take a seat and he didn’t do it.

A. That’s correct.

Q. What was the purpose in grabbing him by the shoulder,
and I think you used the word ‘‘grab”’ if T am not mistaken?
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A. T don’t think I did. I said I caught him on the upper
part of his arm and told him to sit down, which he did.

Q. And then you wanted him to tell Trooper Hart at 5:00
o’clock what he had told you about Noon, or something after
Noon? Is that right?

A. T told him to tell Trooper Hart approximately what he

had told me.
page 121} Q. You didn’t want him to tell Trooper Hart
what he had previously said, nor what may have
been the truth of it, but you wanted him to tell him what he
had told you?

A. T wanted him to tell the.truth. I assumed what he had
told me previously was the truth.

Q. You didn’t tell him to sit down and tell Trooper Hart the
truth of the situation, you told him to tell you What he had told
you?

A. He was already sitting down when he was talking to

- Trooper Hart.

Q. I believe you also said something about, after you had
gotten him seated that you told him you were there to help
him. Is that right?

A. Yes, sir.

Q. Were you making him some promise?

" A. No, sir.

Q. How were you going to help him? What were you going
to help him do? :

A. We were there to plotect him and to help him.

Q. Well, how were you going to help him? That’s what 1
want to know. You were promising him something. What
were you promising him to help him do?

A. T didn’t promise him anything.

Q. Well, your word was a promise, wasn’t it?

A. T told him we were there to help him and to
page 122 } protect him.
Q. If he would tell you that he did it?

A. T didn’t tell him anything like that.

Q. Well, you’ve got a perfectly good jail out here, haven’t
you?

A. Yes, sir.

Q.. And if he is in Jall he is protected, isn’t he?

A. Jails have been broken into. °

Q. And you thought that that jail would be broken into?

A

Q

. Tt could be. .
. Well, why did you put him in there that night after
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you had stirred up a lot—Why did you leave him there that
night?

A. We had protection that nlght We. were instructed to
watch the jail.

Q. Why didn’t you watch the jail that, afternoon? What
were you taking him out for? He was best protected in jail
than he was out, wasn’t he?

" A. I wouldn’t say that.

Q. Well, let me ask you this. If he had made this con-
fession to you, at we will say, the middle of the day, before
1:00 o’clock anyway—before you went to lunch—why was it
necessary to get him out of jail and take him back down

there? '
page 123} A. To assist in finding the weapon that he
struck the lady with.

Q. Well,.if he admitted it and if the confession was worth
anything at all to vou and you could believe anything that he
had told you, why would vou have to take him back to find the
weapon?

A. T didn’t know Whether that was the truth or not.

Q. In other words, you had reason to believe that what he
had said—that the confessmn he had made to you wasn 't the
truth, didn’t you?

A. T didn’t know whether he hit her with a board or what
he hit her with.

Q. Well, it wouldn’t have made any difference what he hit
her with so long as he hit her and he intended to rape her, so
long as he hit her and said, ‘‘I am the one that did it’’?
What difference did it make whether he hit her with a board
or a rock or whatever? What dlﬂ"erence did it make?

A. I don’t know.

Q. And he could have told you where it was if he had used
anything like that and you could have gone and gotten it,
couldn’t vou?

A: Well, T didn’t know where the creek was at or the ditch
he was referring to or anything else.

Q You knew where the porch was, didn’t you?

A. Yes, sir. T did not go on the porch.
page 124 } Q. You hadn’t looked for any weapon and it
wasn’t necessary to_ take him down there? You
hadn’t looked to see if he had used a board or a rock if vou
hadn’t been on the porch to see if anything was there he
might have used? :
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A. T wasn’t assigned to that, sir.

Q. Who did the assigning? -

A. Sgt. Gaunce was the top Officer there and he instructed
me when I got there.

Q. Well, you are a Deputy Sheriff of Nelson County. You
are not under Sgt. Gaunce, are you?

A. No, sir.

Q. You are not under his orders, are you?

A. No, sir.

Q. And this was an offence committed in Nelson County
and it was up to Sgt. Gaunce to help you rather than you
helping Sgt. Gaunce, wouldn’t it?

A. That’s exactly what he did. v

Q. Well now, let’s go back, Mr. Dixon, to that morning.
I understood you to say that you were there when Sgt. Gaunce
was at the Ferguson home with the boy, is that right?

- A. No, sir, I didn’t say that.

Q. Well, what did you say about that? How did you all
happen to get together there at the Ferguson home?

A. T wasn’t at the Ferguson home with Sgt.
page 125 } Gaunce.
Q. At no time that he had the boy there?
A. No, sir. '

Q. Well, who brought the boy up to Lovingston?

A. Deputy Sheriff Bill Whitehead and myself brought
him to the Sheriff’s office.

Q. Who did you get him from?

A. T got him from Sgt. Gaunce.

Q. And where did you get him from Sgt. Gaunce?

A. From Hebron Church.

Q. Isn’t the yard of the Hebron Church and the yard
of the Ferguson house right together, one running right into
the other?

A. T don’t know, sir.

Q. Well, 'you were there, weren’t you?

A. T don’t know whether that’s part of the Ferguson home
vard or not, or whether it’s part of the yard of the Church.
T was not at the Ferguson home with Sgt. Gaunce.

Q. Well, let’s get this straight. The Ferguson home is
right beside the Hebron Church, isn’t it?

A. Yes, sir. I’d say it’s appro‘nmatelv as far as from
here to the street.

Q. And you were certainly there at some place in that
newhbmhood with Sgt. Gaunce?
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A. T told you I was at Hebron Church with Sgt. Gaunce
and the boy.
page 126 } Q. In sight of the Ferguson place?
A. Yes, sir.
Q. And you brough the boy to Lovingston?
A. Yes, sir.
Q. And you carried him to the Sheriff’s office?
A. Yes, sir. .
Q. The Sheriff’s office is on the same floor as the County
Courtroom? :
A. That’s right.
Q. And Judge Wheeler is the Juvenile and Domestic
Relations Judge of this County?
A. Yes, sir.
Q. And also the County Judge?
A. Yes, sir.
Q. And Court was in session?
A. Yes, sir. ’
Q. And you had him in the Sheriff’s office when Court
was adjourned?
A. Yes, sir.
Q. Did you take him before Judge Wheeler?
A. T contacted the Commonwealth.
Q. T asked you if you carried him hefore Judge Wheeler.
A. No, sir, I did not.
Q. And Judge Wheeler was on the same floor
page 127 } at the same time that you had the boy there?
A. Yes, sir.
Q. And you carried him from that place to where?
A. T had instructions to carry him—
Q. I am not talking about your instructions. I want to
know where you carried him.
A. T didn’t carry him anywhere without instructions, sir.

By the Court:
Q. Just tell where you took him.
A. T took him to the State Police office.

By Mr. Wingfield: (Continuing)

Q. And he continued to deny any knowledge of guilt with
reference to the situation, didn’t he? .

A. When T instructed him to tell me what happened and
took place over there he did deny it.

Q. And the instructions you gave him were after you had

laid your hands upon him?
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A. No, sir.

Q. Well now, talking about in the jail, which I understood
was in the afternoon whén Mr. Whitehead was there, I want
to ask you if Mr. Whitehead didn’t tell you that you had no
right to take that boy out of that jail when he was in there,
and remove him from that jail?

A. Do you want me to repeat what Mr. White-
page 128 | head said?

Q. T asked only one question. Did he tell vou
that yvou had no right to do it?

A. He advised me that he was his Counsel and that he had
instructed him not to go. :

Q. He told you that e w as not his counsel, that he was not
representing him, did he not?

A. No, si,r, he did not tell me.

Q. Well, let me ask you if that boy didn’t point out to Mr.
Whitehead right then and there, and point to yon as the man
that had struck him with your hands and fist—

A. No, sir. -

Q. —right there to Mr. ‘Whitehead?

A. No, sir.

Q. And didn’t he point you out as the man, not knowing
your name, hut pointed you out as the man that hit him?

A. No, sir.

Q. You didn’t know this boy before, did you? You had
never seen him before, had you?

A. Not to my knowing.

Q. That was a shange part of the County to where s«ou
work, wasn’t it?

A. No, sir, I work there all the time.

Q. But that is not part of the county to which you are as-

"signed unless something unusual happens, is it?
A. No, sir. :
page 1290 } Q. And the boy did not know you? He was a
stranger to you, wasn’t he?

A. T guess so. I don’t know.

Q. As a matter of fact, he was a stranger to all of the
Officers there, wasn’t he?

AT oouldn”r say.

Q. A fifteen-year old boy among a group of men and officers
at that?

A. Well, T don’t know if he was—whether all of them were
strangers or not.

Q. When vou had him make this statement to vou, you said
that his feelings towards you were kind and cor dial?
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A. He appeared to be kindly towards all of the Officers.

Q. And not unfriendly and not scared?

A. No, sir.

Q. Did you tell him what happened to a little negro boy
found—and referred to a Chicago boy found down in Mis-
sissippi?

A. The first time'I had heard it was this morning. I didn’t
- even know that they had trials down in Mississippi, ever had
any. I didn’t know about it.

Q. Did you threaten to hit him with a hoard?

A. No, sir. The board was the first time mentioned this

morning that I know of, except in his statement.
page 130 } Q. The fact that you wanted to attempt to find

the board that he had talked about the only reason
that you carried him back down there that afternoon?

A. It was the only reason as far as I was concerned.

Q. It certainly wasn’t because of any 1denhﬁeat10n was
1t?

A. No, sir, not as far as I was concerned.

Q. It looks like it has come up here several times, that
Mrs. Ferguson and Mrs. Henderson again identified him.
How many times did they have to see him that day to identify
him, do you know?

A. Well, Mrs. Henderson had not seen the prisoner until we
carried him back that afternoon, to my knowing. Mrs. Fergu-
son saw him when Sgt. Gaunce arrested him and brought him
to Hebron Church.

Q. Well, was one of the reasons you carried him back so
Mrs. Henderson could see the culprit, too?

A. Not as far as I was concerned.

Q. It was solely because of the board that you carried him
back, the only reason?

A. Yes, sir.

Q. You hadn’t believed what he said? You didn’t think his
confession was worth writing up?

A. T didn’t know whether the board would be there or
where the place was.

page 13t} Mr. Wingfield: That’s all.
Mr. Goad: That’s all, Mr. Dixon.

The witness stands aside.

DR. S. G. SAUNDERS,
a \\utness called by and on behalf of the Commonwealth being
first duly sworn, was examined and testified, as follows:
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DIRECT EXAMINATION.

By Mr. Goad:
. You are Dr. S. G. Saunders of Waynesboro?
. Yes, sir.
You have your office and practice in VVaynesboro‘i
. Yes, sir.
How long have you been practicing, Doctor?
. Twenty-five years.
Are you a general practitioner?
. General practitioner.
. On the morning of Thursday, August 7, 1958, did you
have a Mrs. Annie Henderson Ferguson as a patlent?
A. May I refer to my notes?
Q. Yes, sir.

S orOorororo

A. Thad a Mrs. Milford Ferguson, according to
page 132 } my notes.

Q. Do you recall what time she came to your
office that morning?

A. 1t was approximately 11:00 o’clock.

Q. Now tell what injuries she had. Tell what you did for
her and what you found by examining her.

A. She had an abrasion on the left temple region of the
scalp, which it did not need a suture; abrasion on the right
elbow and right knee.

Q. What is an abrasion?

A. An abrasion is the scuffing of the skin.

Q. Will you point out—you say the left temple region?

A. Temple region, yes, sir.

Q. Right along in here.

A. Right along in here (mdmatlng left temple).

Q. Was there any evidence that it had been made by a
sharp instrument or by a blunt instrument?

A. From the abrasion I would say it was a blunt instru-
ment.

Q. This rock here has been introduced in evidence. Would
the wound vou found on the head by consistent with the fact
that it was done by an 1nst1ument such as this?

A. Yes, it would.

- Q. Now, what kind of abrasions were thev you said were

on her right elbow? ‘
page 133 }  A. Right elbow and right knee. ,
Q. What kind of alnasmns or scuffing of the
skin were they?

A. Tt was what you might call a laceration, which yvou

would have to suture. It was enough to bring blood.
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" Dr. S. G. Saunders.

Q. How about to the head, was that enough to bring blood?

A. Enough to bring blood, yes, sir. h

Q. If it were testified that the blow to the head caused her-
- to become dizzy would that be consistent with the wound
which you found on her head? :

A. Yes. '
" Q. How did this patient, Mrs. Ferguson, appear to you
at that time? . ‘

A. At thetime of my examination she appeared to be very
emotionally upset. _

Q. You treated these wounds then and she left your office?

A. Yes, sir.

Mr. Goad: All right, Mr. Wingfield.
| CROSS EXAMINATION.

By Mr. Wingfield: :

Q. Were stitches taken in the head wound?

A. Tt was not, :
Q. Was it a gash that was laid open?
page 1344  A. No, it was just a scar, an abrasion of the

, skin. - .

Q. And was it such a wound that would have caused im-
mediate bleeding?

A. Immediate bleeding?

Q. Of the head, yes, sir.

A. At the time—Yes it would have.

Q. What was the size of the abrasion, approximately how.
large? '

A. Well, I’d say approximately about an inch and a half.

Q. In length?

A. Yes, sir.

Q. And in width?

A. Probably a half an inch in width.

Q. In other words, there was some evidence then that there
had been a blow? :

A. A blow, yes, sir.

Q. Instead of a solid blow?

A. Yes, sir.

Q. And it was such an injury to the head that it would have
bled instantly with the blow?

A. Yes, sir.

-Q. Thank you, sir.
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RE-DIRECT EXAMINATION.

By Mr. Goad:
page 135} Q. You said it was about how long, Doctor, an

inch and a half?

A. Yes, just about an inch and a half.

Q. An inch and a half long?

A. Yes, sir, and about a half an inch wide.

Q. Which way was the long way?

A. It was across the temple.

Q. Like that?

A. Yes, sir.

By the Court:
Q. Diagonally, the way yvou have got your finger?
A. Diagonally, yes.
Q. Diagonally downwards?
A. Downward, yes, sir.

Mr. Goad: That is all.
The witness stands aside. ,

page 136 } W. N. WHITEHEAD,

Deputy Sheriff, a witness called by and on behalf
of the Commonwealth, bemg first duly sworn, was examined
and testified, as follows ,

DIRECT EXAMINATION.

By Mr. Goad:

Q. You are Depunty Shel iff W. N. Whitehead?

A. That’s correct, sir.

Q. Were vou called in to assist in the 1nvestwat1on of this .
case?

- A. Yes, sir, I was.

Q. Go ahead Deputy Sherlff and tell us about vour pa1t
in this 1nvest1oa,t10n°?

A. Well, when T received a call from Trooper Hart on the
telephone that morning at my home asking me to meet him
at Martins store, advising me that he had received—

Mr. Wingfield: T object to what he advised him, Your
Honor. . o
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Q. You can’t tell what he said. He asked you to meet
him at Martins store?

A. Yes, sir.

Q. Did you do that?

A. Yes, sir, I met him at Martins Store.

Q. About what time?

A. T wouldn’t know exactly what time it was.

Q. Would you know whether it was in the early
page 137 } part of the morning, the middle of the morning?

A. Oh, yes, I met him there and I think it was
somewhere in the neighborhood of 8:00 o’clock maybe, one
way or the other—I don’t know. I mean I wasn’t conscious
of the time.

Q. It was in the early part of the morning?

A. Yes, sir. It was probably before, or it could have
been after. I don’t remember. I am not conscious of exactly
what time it was. ‘

Q. Then where did you and Trooper Hart go? '

A. We proceeded to the vicinity of Avon, to the home of
Mrs. Ferguson. ,

Q. All right, tell what went on there. Just tell everything
that you know about your part in the investigation.

A. Well, when we first arrived I talked to Mrs. Ferguson’s
mother and was trying to get in my mind, gather enough in-
formation to determine exactly what had happened. At that
time, of course, I did not know and was trying to figure out
just what had happened.

And .from what I gathered there, what information I
received,—My prime motive at that time was to try to ap-
prehend this person who had struck Mrs. Ferguson in the
head. And I went out to the Church to try to find tracks and
‘one thing and another and to determine which way this person
had gone and so forth.

Shortly after that I talked to Sgt. Gaunce. I

page 138 } talked to numerous people around in the neigh-

borhood trving to find somebody who had seen

him. T couldn’t find about anything beyond the fact about

the general direction the man came, or had gone. I couldn’t

find anvbody that had seen him leaving or going anywhere
bevond that point.

‘And then I went down and talked to some neighbors there,
inquiring about the direction up to the Durrette home. I had
gotten the information from one of the other Officers about
the name of this subject.

Q. Did you have a description of him?
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A. Yes, sir, I had gotten that information from one of the
other Officers. I did not get that description directly my-
self.

Q. You had a deseription and you had a name?

A. Yes, sir. However, the first name that I first got was
not clear. I mean, we didn’t have the first name—The name
Durrette had been pretty much established, but the first name
wasn’t clear. And we went up to this home. We had the
name and we went up to this home. I stopped on the side
of the road and talked to a lady in regard to who lived up
there and so forth.

And we went up to this home and there was no one there.
And while we were there—of course, we had radio traffic back
and forth—and Deputy Sheriff Dixon arrived and then later

.on I saw Deputy Sheriff Moon and then Trooper
page 139 } Layman, I believe it is, arrived from over in
Augusta County with the bloodhounds.

At that time T went up and attempted to follow the dogs.
And Trooper Layman and I were outside then keeping up
with the dogs that morning, attempting to pick up the track
leading away from the scene, or possibly going away some
where going toward the suspect’s home, or anywhere. -

And it was while we were out with these dogs—We had
searched around in several different directions for a couple
of hours, or maybe an hour or so that we had been there
with the dogs that we received a call from Sgt. Gaunce on the
radio advising us that he had picked up the suspect and
asking up to signal—or meet him at Hebron Church, which we
did.

When T arrived there in the car with Trooper Layman
and the dogs. Had two men handling the dogs. And we
drove up there in the yard beside the Church, back off of the
highway on the opposite side of the Church from the Fergu-
son home. And it was there that we talked to Sharon Dur-
rette, asking him about whether he had—Gaunce was directing
the questioning and I was listening to it.

And Mrs. Ferguson drove up in a car, came up in a car,
and she at that time identified this young man. And then Sgt.
Gaunce asked Deputy Sheriff Dixon and myself if we would

transport him back here to Lovingston.
page 140 }  We told him we would. He advised that he had
something else to do. We put the subject in the
car, in Deputy Sheriff Dixon’s car. I had left my car at
- Martins store and had rode from Martin’s store over there
with Trooper Hart. I rode in the car with Deputy Sheriff

»
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Dixon and Sharon Durrette back to Martins store. We
stopped and I picked up my car and we came on here to
Lovingston.

Q. The two cars were travelling along together?

A. Yes, sir. 1 was immediately behind Deputy Sheriff
Dixon’s automobile. And when we came here, stopped and
parked outside here, asked the young man to get out; brought
him into the Courthouse, up the steps and into the Sheriff’s
office. And we walked in and there was a crowd up there,
Court was going on. And I asked him to sit over in one of the
chairs in the Sheriff’s office and he sat there.

Numerous people ecame in and out of the Sheriff’s office.
The door was closed but people use that to leave their hats
and things in there when they go in the Court room. And
there were people going in and out there.

Then we got ready to leave, several of the Officers went out
of the door—we all went out of the door and went down and
we were discussing going to get something to eat. And we
were discussing whether or not to put him 1n jail at that time
or whether to talk to him, interrogate him in regard to this

thing. We were discussing that on the way down
page 141 } towards the State Police office.

We got down to the State Police office and we
went in and I walked back outside to the door with some
of the Officers, talking back and forth. Eventually I went
hack because we were trying to decide exactly who was
eoing to stav and so forth. Hventually, when it was finally
decided T went into the office and had a seat.

Deputy Sheriff Dixon was in there at the time talking to
Sharon. He was questioning him when I walked in and this
hoy was telling him about it at the time I walked in, about
how it was going on. T had been in and out of that office,
2oing back and forth to the door talking to him. And that
was the first knowledee that T had at that time that this boy
was admitting anvthing. Up to that point he had not ad-
mitted it, he had denied being there.

He was telling Deputy Sheriff Dixon there that he had gone
un there on the pretense of buying eggs, or words to that
offect. T don’t recall exactly—I had just walked in. We sat
there and listened to it, to what he had to sav. He told us
approximately how he did it. ‘

And during this we asked him—TI don’t recall that I asked
him—but he was asked what he had struck her with on the
head, because at that time no one knew. They had no idea
that morning, none of the Officers that I had talked with—
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nobody that I had talked with had ever given me
page 142 | any indication as to what she had been struck
with.

At that time he mentioned the fact that he had struck her
in the head with a little stick, he said. And we were in-
quiring as to exactly what—I mean, asking him to be specific
about it, trying to find out what kind of stick it was. And
in the previous testimony that I have heard here this morn-
ing in regard to a stick, I think that there are, or were at
that time, some sticks—if I remember—pieces of tongue and
groove boards laying on a desk. I don’t know what the
purpose is but they were laying on the desk in the State
Police office.

I picked up ome of these boards right there in the State
Police office and asked this boy if the stick was about that
size. He kept saying a stick or board and couldn’t be specific
about it. And I picked up this little stick there and asked
him if it was a big as that and he said no, it was not as big
as that stick, that this little board that he had struck her
with was not that heavy. I asked him if was just a stick, was
it a finished board, or was it a rough stick like would come
from a sawmill, and he couldn’t be spécific about it.

I asked him what he had done with the stick and he said
he threw it down across the road, after he had crossed the
road from the house. I asked him where and he said he

didn’t know exactly where, but he threw it down
page 143 | after he crossed the road and it was over there
in this thicket where he had crossed the road.

And it was at that time that I first mentioned something
to him about telling us exactly where this thing was, could he
tell us exactly, and he said he couldn’t. So we asked him
if he would go with us over there and try to show us where
the board was and he said he would. So then we said, well
we will go get something to eat and after we eat we will go
with you over there.

Deputy Sheriff Dixon and I discussed what would be the
best thing to do with him. It was Court day here and there
was a crowd and we didn’t know what rumors might be cir-
culating or anything and we figured the safest thing to do
with him at that time was to put him in jail. We carried
him up to the jail and put him in the room downstairs on the
left by himself, away from all the other prisoners.

We started to go get something to eat and I believe at
that time we met some of the other Officers coming back and
Deputy Sheriff Moon was there and went out to the jail while



90 Supreme Court of Appeals of Virginia
W. N. Whitehead.

we were standing there talking. He went out to the jail.
He said he wanted to talk to this boy and see if he could
determine if there was any connection in a case—that if this
young man could he connected with a case that he was work-
ing on.
So while we were standing there talking these
page 144 | newspaper reporters came up. Then while we
were standing there they were inquiring, of
course, and wanted to know what we had. We didn’t know
what to tell them right at the moment. And Deputy Sheriff
Moon came back and I asked him—I don’t know that I asked
him. T take that back. I don’t know that I asked him, bhut
anyway, he said that he couldn’t talk to the boy, that Mu.
Whitehead, Robert Whitehead, was out there talking to him
at that time. v

So the reporters were asking me a lot of questions there
and I think at that time Deputy Sheriff Dixon and Hart—
I don’t know this of my own knowledge—but they left me and
walked on in the direction of the jail. I don’t know whether
they went in or not because I wasn’t there. I mean, of my
own knowledge I don’t.

Shortly after that Deputy Sheriff Dixon and 1 lef‘r and
went down to get something to eat. We came back and we met
Trooper Hart here at t.he jail. These reporters were still
standing out at the jail. We went into the jail and asked
Mr. Delk to open and asked Sharon to come on and he walked
out of the door by me and went on to the car to get in the
door, or in the car, and he was not handcuffed. He wasn’t
forced to go or anything.

In fact, the reporters were still out there and they asked
him to pose for a picture, which he did. And he got in the

car and I got in the back seat with him. VVe drove
page 145 } over to Avon to the Ferguson’s home, drove up in

the yard, and Deputy Sheriff Dixon and Trooper
Hart got out of the car. They went out and talked to the
people T sat in the car with this young man.

We.didn’t want anything to happen to him and T stayed in
the car with him. So then the other Officers brought people
to the car to identify him and so forth, and they looked at
him.

We finished there. I saw Trooper Hart with a little sliver
of rock in his hand. T don’t know the particulars on it. I
didn’t see who gave it to him or anything.

We got back in the car and came back to Lovingston.
On the way back to Lovingston we stopped on the road—I
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don’t even recall just exactly where it was, but somewhere,
and got a soft drink and got Sharon a soft drink. And came
back here and stopped down here at the State Police office
and Deputy Sheriff Dixon and Trooper Hart went into the
State Police office. I went in with them.

T was in and out of the office, and they sat there. As far as
T know they were there with him all the time but I was in and
out of the office at that time doing some other things. And
they sat there and wrote this statement up, got this voung
man to sign a statement there in the office at that time. At
the time that he signed the statement I wasn’t even in the

room. 1 came in shortly thereafter, though.
page 146 ¢} Q. Now, you went to Avon after lunch to try to

find this stick which he had told you he had
thrown in the bushes or along the creek somewhere?

A. Yes, sir.

Q. Was any search ever made for the stick?

A. No, sir. As I said, the two of us sat the whole time to-
gether in the back seat of the automobile. As I just told
vou, Trooper Hart came to the car with this little piece of
rock that he had obtained over there I assumed. I don’t know.
T wasn’t out there when he obtained it. He came there with
this little piece of rock.

Q. When did you first hear anything about a rock?

A. Well, it was discussed on the way over there. 1 don’t
know of my own knowledge, but Trooper Hart had informa-
tion about a rock. I don’t know of my own knowledge how
he received that information.

Q. Did you ever, hear the Defendant say anything about a
rock?

A. After he was confronted with the faet that it was
thought Mrs. Ferguson was hit in the head with a rock
then he finally admitted that he did hit her with a rock.

Q. Where was he when he admitted that?

A. Over there.

Q. Over there?

A. On the way over there—I don’t recall

page 147 } whether it was en route or there but I know it was

: during that time that we were over there. It was

in the car and I was in the car all the time. There was talk

about it on the way over there and then after we got there,
too.

(). But you heard Durrette admit that he had used a rock?

A. Yes, sir. T know definitely because T had asked him in
regard to the stick that he was supposed to have hit her with.
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I had asked him about it and there was a stick in the State
Police office down here. It wasn’t a stick, it was a board
about three or four inches wide—

Q. You have covered that.

A. —and T asked him in regard to that and because of
that I was particularly 1nte1ested in this exhibit business
and then, of course, he never was specific about where he
threw the stick. And, of course, when the rock came up then
that ended the stick.

Q. Now, during the course of this investigation as you
have described it, leaving Hebron Church with the aceused at
first, back to Lovingston, then back down there and back to
Lovingston. During all that time what was the relationship
between the Officers and this Defendant, as far as you saw?

A. Well, nothing unusual.

Q. Was thele any feeling shown by anybody, and anger, or

anythmO‘ of that sort?
page 148 }  A. Nothing unusual, not that I could say—I
mean, it was overly friendly and it wasn’t overly
to the opposite. I mean, nobody was belligerent and nobody
was real—I mean, nobody was hugging and kissing one
another and neither were they fighting. I mean, there wasn’t
anything unusual about the attitudes of what was going on.

Q. The relationship between the Officers and this accused
was the usual one?

A. Yes, sir.

* Q. Do you know of anyone ever threatening him or hitting
him or anythin(r of that sort?

A. No, gir.

Q. How did this young man appear to be? Did he appear
to be nervous and upset, scared, or how did he conduet him-
self during that day?

A. Well, T had never seen him before and I wouldn’t be in
a position to judge whether the way he reacted was normal
or not.

Q. Well, how did he react?

A. Well, it wasn’t anything out of the way. I mean, I did
not notice anything unusual at all about his actions. Not
knowing him T wouldn’t be in a position to notice anything
unusual other than the normal reaction of prisoners that you
pick up.

Q. Did he ever complain to you about being
page 149 } struck by any Officer?
A. No, sir.
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Q. Did you ever hear him complain to anybody else about
it? . :

A. No, sir, not in my presence he didn’t. .

Q. Did you ever see any mark on his face or any evidence
whatsoever that he had been mistreated in any way?

A. None whatsoever.

Mr. Goad: All right, Mr. Wingfield.
CROSS EXAMINATION.

By Mr. Wingfield: :

Q. You locked him up in jail while you all went to lunch?

A. We locked him up when we started for lunch.

Q. Did you get any lunch?

A. Yes, sir. . '

Q. Where was he when you had lunch? ,

A. When I left to go to lunch he was out at the jail talking
to Mr. Robert Whitehead. '

Q. Well, he was in jail then, wasn’t he?

A. T would assume he was.

Q. Well, that’s what I asked you, if you left him in jail"
while you all went to lunch? :

A T told you I left him in jail when I started
page 150 } to lunch. '
Q. Was he in jail when you got back?

A. He was in jail when I got out there. with the other
Officers. ' o

Q. Well, is there anything important about it? Couldn’t
- you say or no, that vou did leave him there?

A. T told you I left him out there.

Q. Did you ask him if he had had lunch?

A. No, sir, T don’t have anything to do with feeding
prisoners.

Q. Well, you all have certainly put so much importance ap-
parently on buying him a soft drink. Did you buy him any-
thing to eat?

A. T didn’t. :

Q. Did he have anything to eat?

A. T couldn’t tell you whether he did or not.

Q. Who was in the Sheriff’s office with him when you all
left him in the Sheriff’s office temporarily? What Officers
staved there with him?

~ A. T don’t know, sir, whether there was any specific Officer
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that was supposed to stay there with him. We were all out
there in the hall or in the adjoining office and so forth.

Q. In the hall?

A. T recall that I didn’t stay in the office all the time and

he was sitting in the chair. There were several
page 151 } Officers—there was Court going on up here and

most of the Officers stay in the Sheriff’s office
while Court is going on. And there were other people as
well as Officers present. I don’t recall all of them at this
moment.

Q. You felt that he needed protection?

A. Yes, sir. We didn’t have any definite plan to—I mean,
there was nothing definite about the fact that he needed pro-
tection but—

Q. You thought so?

A. —TI had seen grown men crying about the situation over
at Avon that day.

Q. Was he one of the grown men you are talking about
crying—Sharon?

A. No, sir.

Q. You had seen that and you felt uneasy about his pro-
tection, or .his needing protection, and you you took him
on the floor of a building that more people were assembled
than any other place in Nelson County on that day? Don’t
you reckon we are right?

A. Well sir, it so happens that the jailer was up there and
it was necessary to obtain the jailer before we could put him
in jail. Tt was necessary to obtain one of the State Police-
man to get in their offiee before we could go there, and that’s
our office and that would be a normal place for us to take

him unless we took him to the State Police office
page 152 } or the jail.

Q. And you left him in a room where people on
that floor had left their hats and were coming in and going
out, without any particular guard over him? Is that true?

A. Sir, there were some four or five Police Officers within
a few steps of him. They might not have been standing
right in the room by him but the room is very small and he
was sitting in there in a chair and there were Police Officers
in the hall on the outside and I couldn’t tell vou definitely
that there were Police Officers in that room all the time.

T said that I left the room and while I was gone out of the
room I couldn’t tell. I left Police Officers in the room with
him when I left, but who stayed in there or whether they
went out—they could have gone out just like T did.
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Q. Then you and Mr. Dixon carried him down to the State
Police room in the Medical building?

A. When we left this Courthouse, sir, we came down the
steps and walked down the walk and he was in the presence
of Mr. Dixon and me and—I won’t say all, but if not all,
nearly all of the Police Officers that were upstairs in this
Court. We all walked out together. I couldn’t tell you
exactly—I know Trooper Hart was along. And I know some
of the others, but I am not definite on the names and conse-
quently I wouldn 't like to say. There are four State Police

Officers here and the Sheriff and three Deputies
page 153 } and I wouldn’t like to say which of those eight

Officers accompanied us, but we all went down to
the office together.

When we got down to the office eventually the only two
Ofﬁfeers left down there were Deputy Sheriff Dixon and my-
self.

Q. That’s what T understood yvou to say.

A. Yes, sir, that’s right.

Q. Down to that point this boy had never admitted doing
anything? He denied it emphatically, didn’t he?

A, I don’t—

Q. And then everybody left and left you and Officer Dixon
there and he had denied it emphatically, hadn’t he?

A. T don’t know whether it was so emphatic or not. He had
dented it.

Q. And vou left him alone with Mr. Dixon and .vent out—

A. T told you, sir, just a while ago in my previous statement
here that I was going back and forth, talking to the fellows
that were leaving the office. You under stand we don’t have
access to that office.

Q. Please answer my question. Did you leave him in a
room alone with Officer Dixon?

A. Yes, sir, I did leave him in a room alone because he—
He was oblwed to be in a room alone with Officer Dixon be-

cause I came back into the room and he was alone
page 154 } with Officer Dixon.
Q. And when you got back in the room w1th
Officer Dixon he was telling Officer Dixon you say about
what he had done?

A. That’s correct.

Q. Why did you leave him alone except for the one reason
of having Officer Dixon use force?

A, SlI‘, these State Police Officers down here, that is their
office and we have no keys to it. They had to accompany



96 Supreme Court of Appeals of Virginia
W. N. Whitehead.

us down there to let us into that office. And we went down
there to get away from the crowd up here. It was mnot de-
cided definitely who was going to eat and who was going to
stay. We didn’t want to leave him alone. So when it wound
up, when we were talking, I went out—I started to go one
time to eat and some of the other officers were going to stay
there and then when I got outside I told some of the Troopers,
I said, ‘““You all go ahead and I’ll stay on here.”” So then
when I walked back into the State Police office all the Troopers
had gone and it was at that time that Dixon was talking to
him and he was in the process right then of telling him some-
thing about what had happened. It was news to me at that
moment.

Q. Answer me this one question.

A. Yes, sir.

Q. Did not you leave him alone with Officer
page 155 } Dixon so that Officer Dixon could use force on
him? And he wouldn’t have a witness to it.

A. T absolutely did not, sir. I gave you the reason why I
left the room just now. This is the second time I have
answered that question. '

Q. When you picked up a board that was laying on the
desk, or on a table in that office was that for the purpose
of putting fear into the heart of this hoy?

A. Absolutely not, sir. I asked that young man in regard
to the size of the board if it were bigger, smaller, was it a
dressed plank, or a rough plank, or strip. I was trying to
deterniine exactly what it was, the weapon that was used that
he said he knocked her in the head with.

He had =aid it was a board. I was trying to determine
what kind of hoard it was so that I could identify it if we
could find it.

Q. Well, I misunderstood you. I thought you said he said
he used a little stick.

A. T just told you, sir, that he said a stick and I was trying
to determine what kind of stick it was and he was the man
that was trying to tell me—from the description that he finally
—1T1 finally thought that he meant, from the words that he
was trying to tell me, that it was a little narrow, thin hoard,

much thinner board and much narrower than this
page 156 } particular board down there in the State Police
office, or at least was down there.

Q. Were you down there at any time when the question of
fingerprints came up, a statement was made or anything about
fingerprints?
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A. If T was I don’t recall it.

Q. Did anybody take his fingerprints?

A. Not in my presence. I mean, they could have been
taken but I don’t know.

Q. Were you there at all times that Trooper Hart was
there?

A. No, sir. No, sir, I certainly was not.

Q. Well, you knew that Trooper Hart did take his finger-
prints, don’t you?

» A. No, sir, I didn’t until you just now said so. Or, at least
I still don’t. I don’t know whether you mean that he did or
not.

Q. Well, were you present at what was called a prelimi-
nary hearing?

A. No, sir, T was not.

Q. What is the distance between Union Baptist Church and
-Hebron Church?

A. I never have measured it, sir.

Q. Is it as far as from here to the main street or the
highway down here, as far as from you to the highway?

A. All T could give you would be an estimate,
page 157 } sir, and T would say yes, sir, and that it is farther
than that.

Q. And how many houses are between Union Baptist
Church and Hebron Church?

A. T am not positive of that, sir. T think it is three. I
have never had occasion to count them but as I remember I
do believe there are three.

Q. And would you say the distance of Mrs. I‘erfruson S
house from Union Baptist Church is as far as from here then
to highway 297

A. In my opinion, sir, it might be that far It is very hkely
that it would be a httle less than that.

Q. And in going from Union Baptist Church to the Fergu-
son house do you go up-hill or down hill?

A. Well, it’s referred to there as up the road, but it is
generally down hill.. The road slopes down hlll from the
Church to her house, although I wouldn’t say that the ground
generally slopes down hill from the Church to her house
necessarily. They are both are up on the 81de of the hill
above the road.

Q. Both on the side of the hill?

A. Yes, sir.

Q. Now, when you used the word suspect, you meant the
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person under suspicion or a person under suspicion, didn’t

_you? )

: : A. T would assume so.

_page 158} Q. You didn’t necessarily mean Sharon Dur-
rette when you were talking about suspect?

A. Well, I didn’t know Sharon Durrette at the time so I
couldn’t—I didn’t until after he was picked up and brought
over here. I don’t reckon I knew his whole name.

Q. T believe you told us where the Durrette family lived.
I believe you said you went up to the house?

A. Yes, sir, T did.

Q. And you were fooling with the dogs, the bloodhounds?

" Were you?

A. Trying to find some tracks. That was after I came
from up at “the house. '

Q. After you came from up at the house?

A. Yes, sir.

Q. What happened to the dogs when you got them there?

A. Well, they were carued over on the hill across the
road from the house where they were deployed, trying to
pick up the scent.. They were going across the field to where
we thought possibly whoever had run had gone.

Q. What time did you get the bloodhounds there?

A. T don’t know, sir.

Q. Well now, were you there when the man got there with

. the. bloodhounds® .

A. Yes, sir. ’

page 159 } Q. And you started out with him?

o : A. Yes, sir, I started out following the dogs.

Q. Well, in order to put them on a track it is customary in
using bloodhounds to use some object that a person may
have had their hands on, or start them where they started
from, isn’t it?

A. Well now, that may be—I’m not too familiar with dogs
but I didn’t thmk that was necessary altogether, sir. There
are—

Q. Well d1d you go to the house?

A. There are occasions when that is not done, in my
. opinion.

Q. Did you go to the house to pick up ’rhe tracks with the
dogs?

A. Did we go to whose house to pick up the tracks with the

dogs?
Q. I am talking about Mrs. Ferguson’s house. That’s
" where it started from. That’s where the man ran from.
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A. No, sir, we did not.

Q. Well, didn’t any dogs lead to Union Baptlst Church,
did they?

A. T don’t understand your questlon .

Q. Let me make it clear about this. Were any road blocks
put up? ' : ‘

A. Not to my knowledge.
page 160 } Q. You don’t know whether they took finger-
prints?

A. Not to my knowledge. :

Q. Whether they undertook to—The purpose of taking
fingerprints, do you.

A. Let me get this clear. I was not the Officer that was
handling this case. I was merely trying to assist the Officers,
so there would be a lot of things that I would not be familiar
with. I’d be familiar with only what part I took in it.

Q. Well, who is here today that knows about the blood-
hounds? Who is here that would know about the’ blood-
- hounds? -

- A. Well, T reckon Sgt. Gaunce there I think asked that the
bloodhounds—directed that the Officer bring the bloodhounds

here and I was one of the Officers that attempted to follow the

bloodhounds and the other Officer that brought the—

By the Court:

Q At what point dld you start?

A. Sir? :

Q. At what point did you start the bloodhounds?

A. We tried to start the dogs, sir, from a point where the
ladies claimed they had last seen this boy here going across
the road, at a point on the opposite side of the road from

~ the house.: We felt it would be useless to try to
page 161 } start the dogs up around the house where we had
‘ walked and where all the other people had walked
around there. However, no one had gone across the road
to our knowledge and no one had crossed the road in the
direction this person had run from the house, so we went
across the road there and got on the hill opposite—There was
a swampy, muddy place down there and we got over there
trving to pick un the track there
When T talked to—
Q. That’s all T wanted to know.

By Mr. Wingfield: (Continuing)
A. Did it occur to you as an Officer that if you had found
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the weapon that had been used and let the dogs have a
scent of that weapon that that would lead you to the culprit?

A. No, sir, it did not—

Q. And you made no effort to look for a weapon?

A. T made no effort, as I told you a while ago. I wasn’t—

Q. But you didn’t make any effort?

A. T made no effort to look for a weapon. I wasn’t up there
at the house to look for a weapon. I was down there with the
dogs. There were other people at the house looking for—

Q. And as a result of the bloodhounds that you had there
on the scene, there was nothing from the bloodhounds that led

you to this boy, was it?
page 162}  A. No, sir. Sgt. Gaunce caught him somewhere.

I don’t even know where of my own knowledge.
He brought him there to us. We were there searching the
woods, the fields beyond—on the opposite side of the road
from the Ferguson home, following a track at the time he
brought him. We were still in the process of looking and he
called us and told us to stop searching, that he had him.

Q. There are just two more questions I want to ask you.

A. Yes, sir.

Q. I understood you to say that you got there, you made
inquiry, and that nobody had seen the culprit—I think you
used the word ‘‘culprit’’—coming or going, coming to the
premises or going from the premises? .

A. No, I'm sorry if I gave you that impression. T didn’t
mean that if T said it. I was trying to determine where—this
talk about the dogs—I was going—

Q. I’'m not talking about the dogs.

A. Well, I’'m talking about them. Now I was trying to de-
termine from the people that I talked to where to put the dogs

"to find the track. As you have just tried to bring out, I was
not suceessful in getting the dogs on the track. And that was
what I was trying to do. I couldn’t find out—I mean, the
general area of where he went across the road but T couldn’t

determine beyond that where to try to get the
page 163 } dogson the track, the direction leading away from
o there, from where the boy disappeared and went
into the bushes on the opposite side, the other side of the

road.

Q. Well, T hadn’t asked—You didn’t tell me that. You
made that statement to Mr. Goad right at the beginning of
vour testimony.

* 0. When vou arrived on the scene that no one had seen any
person, or the culprit, going or coming or leaving—
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A. No, I didn’t say no one had. I said that the people I
talked to. I couldn’t get anybody—the people that I talked
to. I didn’t talk—I can’t say no one because I didn’t talk to
everyone.

Q. You didn’t find anybody?

A. No, sir.

Q. Now, my other question is this. That Sharon had said
nothing in the world about a rock until after you all had found
out that the rock had been found?

A. He didn’t in my presence.

Q. Well, you said—

A. He didn’t say anything about a rock in my presence
until someone br 0110ht up this business about a rock. As
far as I was concerned at that time we were going to look for
a stick or a board or a plank or what have you.

Q. Well, he was in yvour presence from the
page 164 } time vou left the jail until you got down to the
Ferguson house, weren’t you?

A. Yes, sir.

Q. Well now, if he was in your presence all the time until
you heard about the rock, he hadn’t said anything about the
rock? TIsn’t that true? ‘

Q. I don’t follow you, sir. State that again, please, sir.

By the Court:

Q. If you heard about the rock from some other source,
had this boy said anything about a rock? ,
A. He was confronted with the fact of whether or not he
did strike her with a rock, whether it was a rock rather than
a board. That was the first I heard of it. And I didn’t con-

front him with it. One of the other Officers did.

Q. He had never said anything about a rock -until that
time?

A. No, sir, he had not in my presence.

Mr. Wingfield: That is all.

The witness stands aside.

page 165 } JOHN JACKSON,
' a witness called by and on behalf of the Common-
wealth, being first duly sworn, was examined and testified,

as fo]low<
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DIRECT EXAMINATION.

By Mr. Goad:

O

Soporor

Is your name John Jackson?
John Jackson.
What work do you do?

. Well, I work at odd jobs and cut wood between times.

Where do you live?
Avon. _
Do you live on the left-hand side of the main highway,

Route 151, going towards Afton?

> OPOPOPOPOF

page

rette
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. How’s that? .

Do you live on the main road going towards Afton?

. Yes, sir.

You live on the main highway?
That’s right.
Not far from Avon Postoffice?

. Not far from Avon Postoffice.

Do you know this defendant here, Sharon Durrette?

. Yes, sir.

Do you remember the day that this case arose?

. Yes, sir, T remember the day.

Q. Thursday, August 7th.
166 }  A. That’s right. - .
Q. Now, previous to that day had Sharon Dur-
been helping you working, cutting pulpwood?

. Yes, sir.

Pine pulpwood?

. Yes, sir. :

Had you been picking him up in the morning?

In the morning, yes, sir.

Every day?

Every day. :

Had he been working with you regularly day by day?
Day by day, ves, sir.

Did you pick him up the morning of August 7th?

Yes, sir. '

Where did you pick him up?

. At Avon Church.

Ts that the Union Baptist Church?

. Yes, sir, that’s the Union Baptist Church.

About what time was that?

. 'Well, probably about 7:30 to quarter to 8:00.

Do you know exactly what time it was?

. Well, T got an idea that it was that time.
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Q. Were you a little bit late getting there that
page 167 | morning?
A. Well, according to what I had been gettmfr
out. I was supposed to get out at 7:00.
Q. You were about thnt}7 to forty-five minutes late that.
morning ?
A. Well, about thirty minutes late.
Q. The best you can tell was that you picked him up some
time between 7:30 and quarter to 8:007
A. And quarter to 8:00.
Q. Was he by himself there?
A. Yes, sir.
Q. At the Church?
A. By hisself.

By the Court: '
Q. Was he down by the road?
A. Right at the sign at the road.
Q. How far is the sign from the home of the Hender-
son’s?
A. Well, T reckon it’s a good little ways in a way. It’s
about two or three houses bet\\ een there.
Q. As I recall the road there coming towards Lovmvston
vou come around a left curve?
A. That’s right, right around a curve.
Q. And it’s up on the hill to the left?
A. Right up on the hill.
Q. Well, would it be as far as from here down
page 168 } to fhe hlohway there or further? »
A. Yes, sir, it’s Just about that far down to
that main highway. .
Q. Where that light is?
A. Yes, sir.

By Mr. Goad: (Continuing)

Q. That is where vou picked him up at the Union Church?

A. That’s right.

Q. From where the Fergusons live? You know where they
live?

A. That’s right.

Q. Was it about as far as from here down to the main
road?

A. That’s right.

Q. Down where the bank is?

A. That’s right.
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Q. Then you carried him with you and where did you go
then?
A. Went up to my house. !
Q. Then where did you go?
A. Where I go?
Q. Yes.
A. We stayed there. We waited on the truck to come back.
The truck had gone with a load of wood and we
page 169 ! waited on the truck to come back before we went
after another one. And Sharon stayed with me
until the Officer picked him up at my house.

Mr. Goad: All right, that’s all. -
| CROSS EXAMINATION.

By Mr. Wingfield:
Sharon, is a school boy, isn’t he?
Yes, sir.
He goes to school?
Yes, he goes to school.
And you know him?
I know him. »
. And he was working for you during the Summer in the
woods? :
A. During the summer, yes, sir. .
Q. And this particular day you had missed the truck and so .
you were waiting for the truck?
A. No, I had the. truck loaded and they was going with a
load. ’
Q. There were going with a load? ’
A. That’s right, gone with a load.
Q. And had Sharon done anything towards loading the
truck that morning?
A. Well, the first load that went on. That went early. We
' was aiming to get to Arat at 8:00 o’clock. That’s
page 170 } why I knew it wasn’t much after 7:30. And when
the truck came back we was going to load it again
and Sharon waited at the house after I picked him up until
we got the next load.
Q. And he was at your house when Sgt. Gaunce came
there?
A. Yes, sir.
Q. When Sgt. Gaunce came there did he have anybody
in the ear with him, in his ecar with him? :

OPOPOFD
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John Jackson.

Had my son.
How old is your boy?
Fourteen.
And then did you hear what he said to Sharon?
The only thing that I heard him say was that he wanted
alk with him. )
And then did he leave with Sharon?
Yes, sir.
Did your boy stay there?
. My boy got. out.
Got out of the car?
. Yes, sir.
. You don’t know where Sgt. Gaunce had picked up your
boy, do you?

A. At my brother’s house.

Q. At your brother’s house?

A. So my son said.

page 171} Q. When you picked up Sharon there at the
Church you say he was on the road next to the
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the sign?

A. Yes, sir, right at the sign at the Church.

Q. Do you remember when you first saw him when you
drove up there was he standing up or sitting down?

A. T believe he was kind of stooped down when I first drove
up.

Q. Was this a hot day? ,

A. Well, pretty warm, in the Summer time, the 7th day of
August.

Q. Was the weather clear?

A. The weather was: clear.

(). What was Sharon’s condition with reference to being
out of breath—
No, sir, didn’t seem like it was anything to me.
Seemed to be normal?
Normal.
Not out of breath?
No, sir.
Not sweating?
No, sir.
Did anything unusual appear about him?
None. Not a bit. '
Was that the same place that you were accustomed to
: pick him up?
1724 A. T had been picking him up every morning

there.

OPOPOFOFOF
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At exactly the same place?

. At the same place.

And you say you estimated it was around 7:30?

. Around 7:30.

But at the latest what was it?

It was a quarter to 8:00.

The latest it could have been was a quarter to 8:00?
The latest a quarter to 8:00. But it was probably
alound 7:30 something.

Q. And he would wait there until you did come there re- -
gardless of what time you got there?

A. Waited until T came. '

Q. And you hadn’t notified ‘him that morning that you
were going to be late, had you?

A. No, I didn’t notlfy him I was going to be late.

Q. So he had no knowledge of the fact that you were
going to be late that morning? There was no way he could
have known?

A. No, no way.

Q. How long have you known Sharon?

A. All my life—All of his life, at least.

Q. He is a school boy?

A. Yes, sir, he’s a school boy.
page 173! Q. Do you know his general reputation in
that—

A. Yes, sir, I do.

Q. —general reputation in that commumty as a law abiding
citizen and for tluthfulness?

. He is that.

Is that reputation good or had?

. It’s a good reputation.

Is he a friend of your son’s?

. Yes, sir, he is.

Does he have any brothers or sisters?

. Yes, sir, he has one brother and one sister.

Do you happen to know where his brother works?
Yes, sir.

Work at Howard Johnson’s?

Yes, sir.

On the mountain at Afton?

"Yes, sir.

. And he has a sister who is married and away, hasn’t
hasn’t he?

A. I don’t know.

Q. You don’t know about his sister?

S POPOPOPO
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A. No, sir.

Mr. Wingfield: That’s all.
Mr. Goad: That’s all, John.

The witness stands aside.

page 174 } MILFORD B. FERGUSON,

a witness called by and on behalf of the Common-
wealth, being first duly sworn, was examined and testified,
as follows: ’ ’

DIRECT EXAMINATION.

By Mr. Goad: :

Q. Your name is Milton B. Ferguson?

A. Yes, sir.

Q. How old are you, Mr. Ferguson?

A. Thirty-one. .

Q. Are you the husband of Mrs. Annie Henderson Fergu-
son?

A. Yes, sir. .

Q. I believe you all have one child named Shirley who is
now eight years old? - *

A. Yes, sir. '

Q. Do you and your wife and your child live there in the
next house going towards Afton from Hebron Church?

A. Yes, sir.

Q. Do you own your own place?

A. Yes, sir. .

Q. Where do you work?

A. Crump and Shenandoah Company, Waynesboro.

Q. How long have you worked there?

A. Eleven years.
: Q. What time do you have to be at work in the
page 175 } morning? ‘

A. T have to be at work at 8:00 o’clock.

Q. And what time do you leave for work in the morning ?

A. T leave between 7:00 and ten after.

Q. Do you leave at that time every morning that you go to
work? . '

A. As near as possible. .

Q. Now, on this morning in question, August 7th, 1958,
Thursday morning, do you recall what time you went to work
that morning, what time you left your home?
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A. Between five and ten after 7:00.
Q. Then later on that morning did you get a message that
something had happened the1e at your house?
A, Yes, sir.
Q. Did you come home from work?
A. Yes, sir, after going down and getting a prescription
filled.
Q. Do you know what time you got home from work?
A. Well, it was about 11:30. I don’t know exactly when
it was.
Q. Now, I show you the rock that has been introduced in
" the evidence as Commonwealth’s Exhibit No. 8, and ask vou
if you have ever seen that rock before?
A. Yes, sir.
Q. Take a look at it-and examine it.
page 176 }  A. Yes, sir.
Q. Where have you seen that rock before?
A. It came out of my well.

By the Court:

Q. What?

A. It came out of my well. It was on the back porch there
the morning that T came back from work after I heard about
her getting hit.

By Mr. Goad: (Continuing)

Q. Did you find the rock?

A. Yes, sir.

Q. Had anyone else pomted it out to you or were you the
first one to find it, as far as you know?

A. No, sir, hadn’t anybody found it.

Q. How did vou happen to find it?

A. Well, after they had all taken this boy to jail, or what-
ever they done with him, T didn’t think thev’d come back for
any more evidence so I just went to move the bucket.

By the Court:

Q. Remove what?

A. Remove the water bucket. You see, the bucket was still
sitting there. So I picked up the bucket and the rock was
laying under it.

Q. The rock wasn’t actually under the bottom
page 177 } of the bucket? .
_ A. No, it was beside it, real close to the bucket.
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By Mr. Goad: (Continuing)

Q. Did you move the bucket any further then?

A. T took the bucket on in the kitchen.

Q. Did you move the rock?

A. No, sir. _

(;i{. How long was it before Sgt. Gaunce came and got the
rock?

A. Around thirty-five, maybe forty minutes, at the most.

Q. Had you picked up the rock?

A. No, sir. .

Q. Were there any splinters that had broken off of this
rock?

A. Well, there was one piece broke off there. I think it’s
glued back on now.

Q. Where was that one piece.

A. Laying beside it there.

Q. Beside the rock on the back porch?

A. Yes, sir.

Q. Will you look at this picture? Here is the screen door
coming in the back porch and this is the door going into your
house. Will you point out to the Jury and tell them where
you found the rock and show them where the water bucket

was ?
page 178 }  A. The water bucket was sitting between this
two-by-four and the door. )

Q. The rock was behind the bucket?

A. Right between the bucket and the wall.

Q. Before you moved the bucket could you see the rock?

A. No, sir, unless you went to the other end of the porch.
Q. Now that was about what time that you found that
rock? , ot

A. T don’t know what time it was, about the middle of the
dav, 12:00. :

Q. T want to ask you this, Mr. Ferguson, if you or any
member of your family ever had any difficulty in the past
_with this young man here or any member of his family?

A. No, sir.

Q. Do you all keep chickens or sell eggs?

A. No, sir.

Q. Have you ever kept chickens or sold eggs?

A. No, sir. '

Q). Have you ever sold this defendant or any member of
hig family any produce or anything of that sort? '

A. No, sir.
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Q. Have you ever had any dealings whatsoever with this
man or his family before?
page 179 +  Ar No, sir.

Mr. Goad: All right, Mr. Wingfield.
CROSS EXAMINATION.

By Mr. Wingfield:

Q Before you saw the rock on the p01ch where had you
ever seen it before?

A. Well, I had been digging a well there and rocks like that
came out of the well.

Q. I know, but I said before you saw the rock on the porch,
that rock on the porch, where had you ever seen that rock
before? Where was it before?

A. Well, I couldn’t say where it was before.

Q. You don’t know?

A. Because I had dug the well and carried some of the
rocks and put them in my driveway. ,

Q. Was that one of the rocks you carried and put in xour
driveway?

A. Yes, s1r

Q. This is one.that you carried and put in your drive-
way?

A. This could have been in my driveway. It could have
been.

Q. It could have been. I mlsunderstood you. Could you
identify that rock as a rock that came out of your well?

A. Yes, sir.
page 180} Q. Can you 1dent1fy it as a rock that was in
your drlvewav‘? :
. Yes, sir.
Have you got a little girl eight years old?
. Yes, sir.
And does she pick up rocks?
No, sir.
She does not?
No, sir.
. She doesn’t like to play with rocks?
. She’s a girl and doesn’t play with rocks.
. Have you forbidden her to play with rocks?
. Yes, sir.
And because she’s a girl she wouldn’t play with rocks,
or doesn’t play with 10cks“3

@»@»@p@?@>@>
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A. No, sir.

Q. Do you mean to tell this Jury that when you saw the
rock on the porch and you moved the bucket and you saw the
rock laying there, and your wife only a few hours hefore
that had been struck with some object, that you didn’t put
your hands on that rock?

A. No, sir. When I moved the bucket I saw the rock and
T said it was evidence becanse T know she never has carried
nothing on the porch because I asked her.

Q. I want to ask you if naturally, if you thought
page 181 } that was the weapon that had hit your wife if
you wouldn’t naturally reach and pick it up?

A. No, sir.

Q. You didn’t touch it?

A. T wouldn’t do it.

Mr. Wingfield: That’s all.
RE-DIRECT EXAMINATION.

By Mr. Goad: ,

Q. You say you had been digging a well in your back vard“?

A. Yes, sir.

Q. Were the rocks from the well similar in- appearance to
this rock?

A. Yes, sir.

Q.. When you left for work that morning d1d vou go out the
hack door or the front door?

A. The back door. v

Q. Were there any rocks or a rock on your back porch
when you went out?

A. No, sir.

Q. Do you know?

A. No, sir.

Q. You had never seen this particular rock before?

A. No, sir.

Q. How far is the place where you were dig-
page 182 } ging that well from the back door of your poreh”? ,
VVould you estimate it?

A. About as far as from here to that corner.

Q. About as far as far from where you are sitting over to
the corner of the Courthouse?

A. Yes, sir. '

Q. Now, at the time this case came up you all had to go on
the other S1de of the Henderson house to get water?
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’

A. Yes, sir.

-

Mr. Goad: All right, that’s all.
RE-CROSS EXAMINATION.

By Mr. Wingfield:

Q. How do you know the rock wasn’t there when you left
that morning? :

A. T look every morning when I go out to see that there
isn’t nothing there.

Q. Look behind the bucket to see if it wasn’t there?

A. Wasn’t no bucket there when I left. :

Q. And you look every morning to see whether there is a

rock on your porch or not?
" A. Yes, sir. '

Q. Why do you do that?

A. Well, if you lived down there you would, too.

Q. Let me get this straight. You look every morning be-

fore you leave to see if a rock is on your back
page 183 } porch? -
A. Yes, sir.

Mr. Wingfield: That’s all.
| RE-REDIRECT EXAMINATION.

By Mr. Goad: |

Q. Mr. Ferguson, when you go'out you say you go out the
back door?

A. Yes, sir. .

Q. You went out this back screen door that particular
morning ?.

A. Yes, sir.

Q. You say the bucket wasn’t there at that time?.

A. No, sir.

Q. Can you swear that the rock wasn’t there at that time
or not? :

A. Yes, sir.

Q. And you say it was not?

A. Tt was not.,

Mr. Goad: All right.
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RE-RECROSS EXAMINATION,

By Mr. Wingfield:
Q. What was in that bucket?
A. It was 'n']os’tl\/‘ filled with water that she had brought
back.
Q. Let me ask- vou 'this qnestlon, Mr. Ferguson. Do vou
think that there is a possibility that your wife
page 184 } may have had a dizzy spell or she said she got
dizzy and fell there and struck her head on some-
thing and skinned her leg and her arm?
No, sir.
You don’t think she might have fallen down?
No, sir.
Does she have dizzy spells?
. No, sir.
Does she wear glasses?
. Yes, sir.
And has headaches?
. ‘No," sir.

FOPOPOFOR

Mr. Wingfield: That’s all.
The witness stands aside.

GEORGE HENDERSON, '
a witness called by and on behalf of the Commonwealth,
being first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are Mr. George Henderson?
A. Yes, sir. :
Q. Mr. Henderson, you live next door to the Fer@usons?
‘ A. Yes, sir.
page 185+ Q. If you are going towards Afton on 151 you
come to Hebron Baptlst Church and then to the
Ferguson house and then to. your house? Is that correct?
A. That’s correct.
Q. How old are vou, Mr. Henderson?
A. Seventy-six.
Q. You are the step-father of Mrs. Ferguson, is that cor-
rect?
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Yes, sir.
Do you recall the morning this case took place?
Yes, sir. :
Thursday morning, August 7th?
Yes, sir.
Do you know that defendant over there, Sharon Dur-
e?

A. Yes, sir.

Q. Did you see him that morning?

A. T saw him go up the road that morning?

Q. You saw him go up the road?

A. Yes, sir, up the road.

Q. Now, your house and the Ferguson house is between
the Union Baptist Church and the Hehron Baptist Church?
A. Yes, sir. ' o '

Q. How did you see him go up the road? How was he

traveling ?
page 186 } A. Walking.
Q. He was walking?

A. Yes, sir.

Q. Which way was he going?

A. He was going towards the Hebron Baptist Church when
I saw him.

Q. Where was he on the highway with reference to your
house? :

A. Right in front of the house.

Q. Where were you when you saw him walking up the
road?

A. Setting on the porch filling up my dust gun for to dust
beans.

Q. Did you get a clear view of him?

A. Yes, sir.

oropor
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By the Court: '

Q. How far is your house from the road?

A. Twenty-five yards. ‘

Q. Point out some object out there and let’s see what
twenty-five yards is. Do you see any object out in the yard
that’s about the same distance?

A. Twenty-five yards..

Q. Do you see any ohject out in the Court yard that’s
about twenty-five yards from where you are sitting?

A. Tt’s twenty-five vards up there.
page 187 4 Q. To that house?
A. About that house, something like that.
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George Henderson.

Is there a bank there?

. No.

Ts it level with the road, your yard?

. No, it’s not quite level with the road.

How high is the bank?

Not more than that high (mdlcatlnv)
About two feet? .

Something like that.

All right, sir.

By Mr. Goad: (Continuing)

Q.

Was there anything to obstruet you from where you

were sitting—

POPOFOFOP!

. Not a thmg

—from seeing anyone in the road.

. Not a thing. Clear view of him.

And you recognized him?

. Yes, sir, T recognized him because I knew him.

Was anybody with him?

. No, sir, nobody with him.

W’ell dld you pay any attention to him at that time?
No, I just saw him going up. I didn’t pay no attention
to him.

page 188% Q. Then what did you do?

Q.
A

Q.

~case?
. She hollered.

>@>@>@>@>@>@>

A. T went on dusting beans.
Out in your garden?
Yes, sir, in my garden. -
And what was the next thing. that you know about this

Who hollered?

. My step-daughter there.

Mrs. Ferguson?

. Yes, sir.

And where were you when she hollered?

. T was in the garden.

Where did the sound of her voice come from?

. From the house.

From her-house?

. Yes, sir.

How did it sound?
She hollered, ““O-W!”? "1 knew there was something

going on.

Q.
A.

You knew there was somethmg going on?
Yes, sir.
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Q. So what did you do when you heard her?
A. 1 aimed to run and I fell over the fence.
Q. You started running?
page 189 } A. Yes, sir.
Q. In the garden?
A. In the garden.
Q. And what happened at the garden fence?
A. T fell over it. I hung my foot in the wire and fell over
it. :
Q. Then what did you do?
A. Well, I got up then and went out there but he was out
of my s1ght
Q. Now, let me ask you this, Mr. Henderson. Tell us ap-
p1ox1mately how many minutes went by from the time you
saw him walking down the road—
" A. Ten minutes, I reckon.
Q. —until you heard her scream?
A. Ten minutes.
Q. Now, after you saw him walking down the road did you
see him aoa.m“l Did you see Durrette again?
A. No, I never saw him until they brought h1m back down
there.
Q. After vou got un‘ranOIed from the garden fence where
did you go?
AT went right on out to the house.
Q. Whose house‘?
A. To Annie’s house, Mrs. Ferguson.
Q. What did you find there? What was going
page 190 } on?
A. T didn’t go in. I went right straight on and
called the law.
Q. Where did you go to call the Police?
A. Up at the Parsonage right above me, Hebron Baptist
Church there.
Q. The Hebron Baptist Church Parsonage?
A. Yes, sir.
Q. Did the Reverend Keeney the Pastor of the Church
call the Police?
A. Yes, sir, he called.

By the Court: '
" 'Q. Mr. Henderson, where is your garden located, in the
back of your house or at the side of 1t?

A..Tt’s on the side.

Q. Which side?
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This side of the house.
The side next—
Yes, it runs down to the road and up the hill.
Is it on the side next to your daughter’s houqe?
No, it’s on the other side.
Where the well is? .
Yes, where the well’s at.
So your house is in between you and the Ferguson
house? You were in the garden.
A. Yes, in my garden. The house was be-
page 191 } tween—on this side—the other side of the house.
Q. Your house was between you and the Fergu-

;orororor

son’s house? -

A. Yes, sir.

Q. And how far was it from where you were in the garden
to the Ferguson house?

A, Seventy five yards.

Q. Mr. Henderson, just one other questmn When you
were in the garden and you heard this scream could you see
the Ferguson house from where you were at that time?

A. Yes, sir.

Q. You were kind of behind your house?

A. No, I wasn’t behind the house. I was in the garden
on the other side of it but it was a plain view of that window
and the end of the house, porch.

Q. At the time you heard a scream did you see anybody
run out of there?

A. No. T told you I fell over the fence.

Q. I see. All right, sir.

By Mr. Goad: (Continuing) »

Q. I want to show you here, Mr. Henderson—This is the
back porch of the Ferguson house looking over to your house
(showing photograph to witness).

A. Yes, sir. ,

Q. Here is your house. That’s correct, isn’t
page 192 } it?
A. Yes, sir. '

Q. Come here and show the Jury and the Court—Point out
in that picture ahout where your garden was. Here is vour
house. When you heard the screams were you behind your
house or were you—

A. T was up above the house.

Q. You see that walnut tree there?

A. Yes.
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Where were you with reference to that?
I was right behind that walnut tree.
Behind the walnut tree? e
Yes, I was right behind that walnut tree.
And you could see over to the direction of this house?
. Yes, sir. .
. Now, there is the picture that has been introduced in
evidence as the Ferguson house. Which window did you
say you could see? '

A. This one.

Q. Which one?

A. In the middle here.

Q. The window of the house or of the porch?

A. The porch window.

Q. Will you point that out to the Jury?

A. Yes, sir.
page 193 4 Q. Could you see the back screen door of the
: porch from where you were? ’
A. No, I couldn’t seé the back screen door.

OrOPOFO

Mr. Goad: AIll right, Mr. Wingfield.
CROSS EXAMINATION.

By Mr. Wingfield: , ' ‘ '

Q. Mr. Henderson, will you turn around and look at the
man sitting on the steps behind you? Turn right around
and look at the man sitting on the steps.

The Court: Do you mean the Trooper?
Mr. Wingfield: Yes, sir.

Do you see him?
. Yes, sir.
‘Who is he?
Well—I don’t know. I don’t know him.
. Has he been on the witness stand to testify today?
Yes, he’s been on the witness stand.
And you don’t know which one he is?
No.
Did you talk to him on that day?
T might have talked to him.
. Well, look again and see if you can recognize him as
“having talked to him that day.

OPOPOPOFrOFO
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A. Well, I’ve never seen him often enough to
page 194 } know him. I’ll tell you that.
Q. You don’t know who he is?
A. No.
Q. Was there anybody on that porch up at that house when
vou looked in the window? Will you look up and tell me
whether there is anybody on that porch or not?
A. You can’t see for them leaves in the trees.
Q. I can see. Can you see whether there is .anybody on
that porch?
A. Not from where I'm at you can’t see, no, sir. And I
looked. You’re trying to put something over here.
Q. T certainly am, sir. Can you see the porch?
A. I can see the bottom of the porch.
Q. Well, T wasn’t expecting you to see the top. Can you
see anybody on the porch?
A. You ain’t under the porch, is you?
Q. Sir?
A. T asked if you wasn’t under the porch.
Q. You say from your house to the road is as far as you
are to that house up there? :
A. Yes, sir.
Q. About the same distance?
A. Yes, sir.
Q. If you look from your house directly in front if you
were on your porch you couldn’t see anybody
page 195 } You would have to look.to your right or to your
- left to see them? Isn’t that true?
A. No, sir. My porch faces right along—
Q. Directly in front?
A. Direct to the road.
Q. And on a bank and you are on the porch?
A. Yeah, a little bank. It ain’t two foot, about two foot
not over that.
Q. Now, after you saw a person go by what did you do be- -
fore you heard somebody scream?
A. Went to dust my. beans.
Q. How much more dusting did you have to mix?
A. T had just filled the gun up. It’s just one of these
little short guns, ain’t no longer than that (1nd1cat1ng)
Q. And then you walked out to your garden?
A. Yes, sir.
Q. And dusted how many beans?
A. Well, T don’t know as I dusted any.
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(). Well, you said about ten minutes had gone by? Is
that true? ’ :

A. Well, it was about ten minutes had gone by.

Q. Did you see Officer W. N. Whitehead that day when he
was down there making some investigation?

A. (No response.) -

Q. Did you see Officer Whitehead?
page 196 }  A. Yes, sir.
Q. Do you know Officer Whitehead?

A. No, sir, but T know he was down there.

Q. Would you know him now if you would see him?

A. No, wouldn’t know him now if I was to see him.

Q. You wouldn’t know him, but you know he was down
there? '

A. Yes, he was down there.

Q. And you have seen him today, haven’t you?

A. T don’t know whether T have or not.

Q. Can you pick out Officer Whitehead? Do you know -
where Officer Whitehead is sitting in the Court now?

A. No, sir.

Q. Did you talk to Officer Dixon that day?

A. T told you I wouldn’t know them if T see them. It was
the first time I’d seen them and it’s might hard to recognize
them again. . :

Q. Is it mighty hard for you to recognize anybody?

A. No, it ain’t that way. If I ever seen them two or three
times 1’1l know him. '

Q. You heard the Officer say that he couldn’t find anyone
down there that day who had seen anybody coming or going
that might have been the culprit, didn’t you? Did you tell
them that day about seeing Sharon going down the road?

: A. No, sir. :
page 197} Q. You didn’t tell them?

A. No, sir.
" Q. When did you find out that you had seen Sharon going
down the road? When did you first find it out?

A. T ain’t never found it out. ' ‘

Q. You haven’t found it out to this day, have you? Have
vou?

A. No, sir. | ) _ ‘

Q. When did you tell Mr. Goad that you had seen him going
down the road? When is the first time you told him that you
had seen Sharon going down the road?

A. He was going up the road. He wasn’t going down
the road.
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Q. Well, going up the road. ‘ '

A. T don’t remember. '

Q. Well, an Officer here testified that it was going down
hill, so I don’t know, sir. When is the first time you had
seen him going up the road? '

A. Tt was that morning.

Q. Who did you tell it to?

A. T told it to the Officers.

Q. Which Officer?

A. There was several of them there and I wouldn’t know
one from the other.

Q. Do you know Key Jackson?
page 198}  A. Yes.
Q. Do you know him pretty well?

A. Yes, sir.

Q. Could you turn around and pick him out of the Court-
room from where you are sitting? Key Jackson, the one that
testified, or John Jackson. : '

AL Key?

John Jackson, the one I’m talking about.
He’s on the back.

How old did you say you were?
Seventy-six years old.

Have you ever worn glasses?

No, sir.

Never had glasses?

No, sir.

. Do you know what your vision is now, what vision you
have? Have you had occasion for a doctor to test your
vision? '

"~ A. No, sir.

Q. Can you read and write all right?

A. T can read a little. I never did go to school to write.

Q. But you can read?

A. A little.
Q. Will you look at that at that chart on the

page 199 } wall and tell me what the top row of those letters
say? '
A. No, sir, I can’t see them from here.

Q. What?
A. T can’t see them the way the light is.

Q. You can’t see them?

P

OpPOFLOFOPO

Bv thé\ Court: )
Q. Are you able to read anything?
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A. Mighty little, mighty little. Never did go to school to
read.

Q. Do you know numbers, like one, two, three, four, five
when you see them?

A. No, sir.

Mr. Wingfield: 1 understood him to say that he could
read but couldn’t write, sir.
The Court: He said a very little, the way I understood

him. ' '
A. Yes, I can read, but a very little.

Mr. Wingfield: That’s all.
Mr. Goad That s all, Mr. Henderson

The witness stands aside.

MRS. BESSIE HENDERSON,
a witness called by and on behalf of the Commonwealth, being
first duly sworn, was examined and testified, as follows:

page 200 } DIRECT EXAMINATION.

By Mr. Goad:

Q. Is yvour name Mrs. Bessie Henderson?

A. Yes, sir. ~

Q. Mrs. Henderson, "are you the mother of Mrs. Annie
Ferguson?

A. Yes, sir. - .
Q. Mrs. Henderson, on this morning in question, Thursday,

August 7, 1958,—I w ant to ask you fir st to recall that morning
and-do you know this defendant here?

A. Yes, sir.
- Q. You know Sharon Durrette?

A. Yes, sir.

Q. How far does he live from your house?

A. He don’t live very far but I don’t know exactly how far.
You can see his house from my house, across the hill.

Q. You can see his house from your house?

A. Uh, huh.

Q. How long have you known him?

A. Ever since he’s been a little boy.

Q. Since he has been a little boy has he lived that close to °

your house?
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A. Lived the same place.
Q. Did you see him that morning?
page 201}  A. 1 saw him pass our house but I didn’t see
him when he went in her house.

Q. Where was he and what was he doing and which way
was he going?

A. I don’t know where he was going, just walking by the
door. He went on past, going toward Hebron Church.

By the Court: . i

Q. What time was this?

A. T reckon some time after seven-thirty, something like
that. I don’t know. I didn’t look at the time. I just no-
ticed him going up the road, past the road going by my house,
right on towards the Hebron Church.

By Mr. Goad: (Continuing)

Q. You say he was walking?

A. Just walking. T thought he was going to the store.
I didn’t pay any attention where he went.

Q. And where were you when you saw him?

A. T was in my kitchen. Just saw him: out the door.

Q. Did you have a clear view of him? :

A. Oh, yes, I was sitting at the door when he passed,
sitting on the chair. :

By the Court:
Q. I understood your husband to say that your house faces
straight toward the road? o

A. Tt does, it faces the side of the road.
page 202 ¢ Q. Is your kitchen door at the back?
A. The kitchen door is at the front, the way the
. house is. The house fronts the Hebron Church, the main
house. And the kitchen fronts the road.
Q. And the porch fronts the road? _ :
A. The kitchen porch, but the main part faces the Hebroan
Baptist Church. That was just the way it was built.

By Mr. Goad: (Continuing) '

Q. Do you know exactly what time it was when you saw this
defendant? "

A. No, I didn’t look but.it was just something after 7:00,
but I didn’t know exactly how I‘nuch. o

Q. What was the next thing that you did after you saw
this man walk up the road?
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A. Well, my daughter come on down to get water and I
walked out there and we were talking to her when she came
back from the well. It was just about ten or fifteen minutes,
ten minutes, maybe. I didn’t pay no attention to time.

Q. And your daughter is Mrs. Ferguson?

A. Yes, sir.

Q. When she came to get the water did you see her going
to the well or coming back from the well?

A. She passed right in front of my door. There’s a door
on each side of my kitchen, two doors in it. She went on

around the kitchen and got the water and went on
page 203 } back, didn’t stay but just long enough to get just
one bucket of water. That’s all she had.

Q. Did you have any conversation with her there?

A. She just passed a word or two to me. And then she
saw somebody she said going towards her house and she’d
get back up there on account of her little girl was up there.

Q. Now, where was it you had conversation with your
daughter?

A. Just right in front of my door, just a little piece from
my door.

Q. Were you out in the yard or still in your house?

A. In the yard. In the yard, about as far—just from that
little bank there.

Q. Do you know where the walnut tree is?

A. Yeah, toward the walnut tree. You know, just passed a -
word or two and she went on back to the house.

Q. What was the next thing that happened, Mrs. Hender-
son? : '

A. Well, T heard her hollering when my husband heard her
holler and then T run up there, but I didn’t see him come
out and I didn’t see him go in. I seen him over in the woods,
bush, after that but I didn’t see him come out of the house
because the house hid.him from me. He was behind her
house.

Q. T will show you this picture of the Fergu-
page 204 } son’s back porch and your house over here and
the walnut tree in your back yard.

A. T just come out and talked with her and she just went
on when she saw the person but I didn’t see him. You see,
she saw him going up back of the house. The house kind of
hid him.

Mr. \Virigﬁéld: T object to her testifying to what her
daughter saw.
The Court: You don’t know what she saw.
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Q. You can’t tell what she saw. Just tell what you saw.

A. And I didn’t see him. I’ll tell you that. I didn’t see
him going in there. .

Q. Where were you and your daughter, Mrs. Ferguson
standing while you were talking? '

A. About right along by my kitchen door.

Q. Where with reference-to the walnut tree?

A. She was next to the walnut tree, I reckon, right along
here from my house. '

Q. How far from the walnut tree, or how far from the
wood pile? ‘

A. T don’t know how far it would be but it was just right
at the house, just a little piece. I can’t tell you exactly.

Q. You were out in your back yard?
page 205} A. Yes, sir.

Q. Then you know that your daughter left you
and went toward her house?

A. T know that something was wrong—She went on in
her house and when she hollered I knew that something was
wrong. .

Q. Which door did she go in, the back or the front?

A. She went on in the back where the porch was. That’s
the way she usually goes. ’

Q. Did you follow vour daughter over there?

A. No, I didn’t follow her but I went on as soon as I heard
her. I went on up there as quick as I could.

Q. Then what did you hear? ,

A. She was standing up on the porch and blood was run-
ning down off of her head.

Q. What did you hear first before you got over there?

A. T heard her holler before I got to the house, twice.

Q. Now, can you tell us from the time you saw this de-
fendant walking up the road until you heard your daughter
hollering how many minutes was it?

A. Well, T don’t know—hardly a minute. I reckon it was—
it just passed so quick I don’t—I just can’t tell you how many

minutes. I didn’t look at the time.:
page 206 } Q. Well, from the time your daughter went on
back from where you were talking to her in your
back vard to the time you heard her holler, do you know how
Jlong that was? ‘

A. Tt wasn’t very long but I just won’t say how many
- minutes because I just don’t know but it couldn’t have been
more than five or ten minutes. It couldn’t have been, the
time she just run up the hill, just a few minutes.
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Q. Were you keeping any track of the time?
A. No, I didn’t.
. Now, you heard your daughter holle1 and then what
did you do"l
A. Well; T just run on up. I hollered to my husband to
comnie on to see what was wrong.
Q. Now, you say vou didn’t see anybody come in the back
door or leave the back door?
A. T didn’t see him go in-there but I saw over in the
brush. :
Q. Where did vou see him in the brush?
A. Over on that hill where you took them pictures of them
trees, going to the orchard.
Q. Would that he on the Afton side or the Union Baptist
Church side or on the other side?
© A. On the other side, because he dldn’t cross the road.
That’s the only time I seen him.
Q. I will show you here a picture. Were you
page 207 ! out there when a picture was taken of this tree
here?
A. T seen him as he went between these and.these trees
cut me off from him. When he got here this was an orchard
this way?

Mr. Wingfield: Wait a minute. That is not anything that
has been introduced as an exhibit.

Mr. Goad: That’s what I am trying to do. I am laying
the foundation.
By the Court:

'Q. Does that plctme fairly represent the scene across the
road? '

A. Certainly. And certainly the very trees. These trees
here—

Q. Just a minute. Let me ask you this question.

A. —it shows the road, too.

Q. Do yvou see there the pomt where you think you saw

this man?
A. Certainly I can. T saw him right up in the brush.

Mr. Wingfield: I have no objection to the picture being
introduced, sir. ' ‘

Note: At this time the abovementioned photograph .is
received in evidence and marked and filed Commonwealth’s
Exhibit No. 9.
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page 208 b Q. Turn around here and point out where you
think you saw him.

A. I saw in between these. He was going this way, because
this is the orchard. These are the trees on the bank of the -
- Ferguson’s home. You see, this is the road and he had done
got over on there.

By Mr. Goad: (Continuing)

Q. Which side of the road was he on?

A. On the side from the Hebron Church.

Q. Was he on your side of the road?

A. No, sir, he was on the other side. '

Q. Now, will you point out on there where you saw him?

A. R10ht along here where he started and he was running
humped over.

Q. Which way was he going?

A. Going towards these trees. There was an orchard be-
hind there.

Q. Right in there going that way?

A. Uh huh, going that way. This is the tree on 1 the road
down here. Tt was a poplar tree.

. By the Court:
Q. Who was it you saw running?
A. That Herman Dunette—Sherman Durrette.
Q. Sherman Durrette you say?
page 209 4~ A. That Durrette boy.
Q. Did you say it was Sherman Dur rette"l
A. Whatever his name is. I can’t say it good.

By Mr. Goad: (Contmumg)

Q. You say when you saw him he was going over in these
bushes? : ‘

A. Yes, sir.

Q. Now which way was he going, towar ds Hebron Church
or bhack towards Union Church? .

A. No, he was going back that way but that’s—He had to
cross the road but he was going towards that Chur ch.

Q. Was he going away from his home or back in the di-
rection of his home?

A. Back towards his home.

By the Court:
Q. Back towards what?
A. To his home.
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Q. In the direction of his home?

A. Yes, in the direction of it.-

. Q. Well, if you were in your yard somewhere facing the
road and he was going in that direction wouldn’t he be going
toward Ona? '

A. Yes, sir.

Q. Well, his home is in the other direction.

A. His home is right over on the hill. You
page 210 } can see his house from our house, right from
where I was standing. :

Well, his home—

That’s my daughter’s house. That’s where I was at.
Isn’t his home beyond your house toward Avon?

. Yes, sir, right up on this little hill. It ain’t very far.
‘Well then he wasn’t going toward his home, was he?
. Yes, sir, he was, going right in the direction of his home,
‘through that orchard, going right to his home, but I don’t
know which way he went after he went in the orchard.

Q. There is a road that takes off to the right there at the
Church, the brick Church. Which side of that road was he
on?

A. He was done cross the road. He wasn’t on the side of
the Fergusons at all. : ’

Q. T am not talking about Highway 151. I am talking about
the road that takes off toward the mountain there.

A. T don’t know nothing about that road, the mountain, or
any other road. He wasn’t that way. He was over on—too
far for that road. He wasn’t going in that direction.

Q. All right.

PO PO PO

page 211 + By Mr. Goad: (Continuing)

Q: Now, Mrs. Henderson, before we got on that
picture we were asking you—That was the only sight you
got of him except when you saw him walking up the road?

A. That’s all T know about him. I wouldn’t have knew it
was really him if T hadn’t saw him passing my door.

Q. Do you know that it was really this defendant? T.ook
at him—
. Yes, sir.
—that young man sitting right there.
. Yes, sir, I’ve known him ever since he was a little

Is that the man vou saw going through the bushes?
Yes, sir, that’s the very one, because he was tall and

PO OB
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he was hooked over. That’s what’s keeping him from being
so tall, but you could tell it was him.

- Mr. Goad: All rlght Mr. Wingfield.
' CROSS EXAMINATION.

By Mr. ngﬁeld ' '
Q. Mrs. Henderson, in front of your house to the side of
the Ferguson house how far is it?
A. Oh, I don’t know, just a few—I reckon so many yards
but I never have measured it. ;
Q. The two yards run right together? In other words, the
two houses are right close together?
. page 212} A. Yes, sir, we can talk from one dor to the
other. .

Q. How far from one door to the other?

A. I don’t know how many yards. '

Q. And you were to the side of your house but in “what
you call your back yard? '

A. Yes, sir, just right up from my door.

Q. And you and your daughter were talking?

A. Just passed a word or two and then she saw this per-
som.

Q. I am not talking about what she saw. You don’t know
what she saw. T am askmg you what you saw?

A. T didn’t see him go in the house.

Q. You didn’t see anybody there at all, did you?

A. T didn’t see him but she was hurt.

Q.. You didn’t see anybody there?

A. No, I didn’t, but—

Q. For all you know your daughter may have fallen down,
isn’t that right?

A. No, I know she didn’t. He hit her. Somebody hit her
because—

Q. Let me ask you, when you and your daughter were talk-
ing there together she walked from where you were talking on
to her back porch?

A. Yes, sir.
Q. And how many steps would you say that
page 213 Y would be, as many as fifteen?
A. T don’t know, maybe so. It was just a few
steps she was running.
Q. Just a few steps?
A. You could run it in just a few minutes.
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Q. You were there in the yard?

A. T stayed there and listened because she said somebody
had gone in and then I heard her.

Q. And then she walked on over a few steps and she went
on her back porch—

A. T can’t see her back porch from my door.

Q. Well, you were in the yard.

A. T know, but up beside the house.

Q. You were in vour yard you have testified talklng to
your daughter. .

A. Yes, but I say I couldn’t see her when she went in her
house because it’s on the other side.

Q. Well, if you couldn’t have seen her when she went in her
house she couldn’t have seen anybody else going in the house
either, when you said she sald somebody went in her house,
could she?

A. She did, too, because she said she seen the door open.

Q. You were there talking .together, weren’t you?

A. Yeah.
page 214 } Q. She has told you that since, hasn’t she?
A, Yes, sir.
Q. She didn’t tell you that that morning? _

A. Yes, sir, she told me she saw him. I know she saw
somebody.

Q. She walked away from where the two of you were talk-
ing? TIt’s not more than ten or fifteen steps, is it?

A. T don’t know exactly.

Q. Tt’s a very short distance?

A. Tt’s kinda short but I don’t know how many steps.

Q. And she got to the door and went on the porch, you
heard her scream?

A. In a minute or two she screamed.

- Q. And you heard her scream and when you heard her
seream vou 1mmedlatelv looked in that direction?

- A. Yes, sir, T went to see what was wrong.

- Q. Now, there wasn’t any way for anybody to leave except
hv that poreh, was it? .

A. No, wasn’t a way to leave.

Q. And when you heard her scream you didn’t see any-
hody leave?

. A. No, because the house—When I went on up to the
house——vou see, there are some little bushes below her house
and trees, and you couldn’t see.
' Q. Going those ten or fifteen steps if anybody
page 215 } had run out there vou would have been hound to
have seen them if you heard her scream?
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A. When you get down back of her house, though. When
I got—the house was between me and her. But I saw him
after he crossed the road.

Q. There isn’t but one door going off of that back porch,
is it?

A. Yeah, up beside of the house.

Q. That is the only door that goes off of the porch, isn’t
it?

A. Yes, sir.

Q. And you didn’t see anybody?

A. All the bushes and things hid me from him and I didn’t
get to see him because the house hid me. When I got up to
the house I didn’t know where he went.

Q. When was it that you looked over in the orchard?

A. Well, as T say, when I got up to her house and we saw
- him going across in the woods.

Q. Over in the orchard? ‘

A. Yes, sir. There’s some brush—

Q. Across the road?

A. Going towards the orchard as hard as he could run.

Q. Gomg towards the orchard or in the orchard?

A. No, he wasn’t in the orchard. He was in this
page 216 } brush going to the orchard.
"Q. In the woods?

A. Ain’t no woods. Tt’s just a growed up piece of land.

Q. And you know that was Sharon?

A. It certainly were. .

Q. You know it?

A. T know it.

Q. From that distance?

A. Tt certainly were.

By the Court: ‘

Q. Mrs. Henderson, when vou heard this scream and you
ran over to your dau(rhter s house, did vou go to the front
or the back?

* A. No, I went on around to the back to see what happened.
Didn’t know who it was and I didn’t have no idea it was
anybody that was going to knock her in the head or nothing
like that.

Q. Well, how could you see this boy running over—

A. And then he come running to see what had happened but
he got out of there before we got around to the other side.

Q. If you were behind the house how could you see this
boy across the road?
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A. Well, T went on back behind my daughter’s house and
we looked to see which way he went when he run
page 217 } out-—She said he run out around the house.
That’s why I seen him. And I come back and

washed the blood off of her neck and face.

Mr. Wingfield: I have no further questions, sir.
RE-DIRECT EXAMINATION. .

By Mr. Goad:
" Q. Mrs. Henderson, from where you were standing in your
back yard when you heard the sereams, could you see the back
sereen door? .

A. No, sir.

Q. Of the Ferguson house? :

A. No, sir, because it was above the house. I couldn’t see
it because it’s above, on the other side.

Q. Could you see the side window of the back porch?

A. T could see the side window but you see you couldn’t
see nobody through it because it’s got this stuff over it to keep
the cold out. Couldn’t see through it.

Q. Will you look at this picture of the Ferguson house?

A. Yes, sir. And this window here where the porch is you
see is closed up, you know. That’s the only one I could
see but I couldn’t see anyone in it but I heard her holler.

Q. That’s the view of the Ferguson house from the side

where vou were standing?
page 218 }  A. Tt certainly was, right there, right from my
kitchen door. T couldn’t see the other side at all.
Anybody come out and run towards the Church you wouldn’t
ever see him because the house would hide it.

By the Court:

Q. From the time she screamed and you looked over there
did you have this back porch under view all the time from
then on?

A. No. You see I was below the porch and the porch is up
that way from me and you couldn’t see that side of the porch
at all.

Q. Couldn’t see on the back?

A. Couldn’t see him open ‘rhe door. Couldn’t even see on
the other side.

Q. How long have you 11ved where you presently live, Mrs.
Henderson?
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A. T been living there for—It will be twenty-one years the
6th of next month.

Q. Has your daughter always made her home there?

A. No, she built the home since she got married.

Q. She lived in your house for a while?

A. She lived with me a while.

Q. And when she got married she moved right next door?

A. Yes, and bullt her home.
page 219} Q. She has lived in that community all of her
life?
A. That’s right.

RE-CROSS EXAMINATION.

By Mr. Wingfield :
Q. Did you have on your glasses?
A. Yes, sir.
Q. Did your daughter have on her glasses?
A. Yes, sir.

RE-REDIRECT EXAMINATION.

By Mr. Goad:

Q. Mrs. Henderson, in order to clear up a question from
the Judge, I show you here a picture of the back of the F‘ertru
son house——

A. You see that’s all above and I couldn’t see none of that
You know yourself. You’ve been down there.

Q. Now, show the Court and Jury where you went when
you saw this defendant when you saw this defendant going
through the bushes on the other side of the highway.

A. T went on up to the back like that, on around the corner
and up to the back but he had gone when I got there.

Q. Were yvou at this end of the house or this end?

A. Well, you see it would be going around here, T reckon.
It would be towards the Church. You see the Church? And
see, if he had run that way you wouldn’t never see him be-

cause he’d go clear on to the Chur ch, you wouldn’t
page 220 } see him.
Q. You were around here when you saw him?

A. No, on this side here. I come up here from my house.
This is the Church over here.

Q. Where were you when you saw him running through the
bushes?

A. Well, I was at my own house when I—No, when I seen
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him up here we were around behind my daughter’s house to
see him over here.

Q. With reference to—

A. When he went down this way I can’t see over here much,
but he went back behind the house. This is the Church. Of
course, it' shows closer to it but it’s not that close and then
he went that way and I couldn’t see him.

Q. My questlon is—I don’t want to confuse you. You
haven’t been in Court before I guess. Where were you stand-
ing with reference to this back door?

A. Well, we had to go around the corner of her building
to see over there.

Q. Right around this corner?

A. Yeah. The trees hid him.

RE- RECROSS EXAMINATION.

By Mr. Wingfield:

Q. From What vou have said I want to ask you if that is
the only door that goes on that back porch?

A. Certainly.

‘page 221}  Mr. Wingfield: That’s all I want to ask.
Mr. Goad: That’s all, Mrs. Henderson.

The witness stands aside.

The Court: Gentlemen, I expect this is a very good
" stopping place. It’s a little after 4:30, so we will adjourn
until 9:30 in the morning.

I will caution the members of the Jury not to discuss this
case with anybody or allow anybody to discuss it with you.
Tell anyone who approaches you that it is not proper to talk
about it, just decline to discuss it at all.

Whereupon, Court is adjourned at 4:45 p. m., to reconvene
‘at 9:30 a. m., October 28, 1958.

page 222 } October 28, 1958
' 9:30 o’clock A. M.

Note: The morning session of the second day reconvenes.

TROOPER W. C. HART,
upon being recalled was examined and testified further, as
follows:
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’ DIRECT EXAMINATION.
By Mr. Goad:

Mr. Goad: I want to introduce a diagram of the general
picture down there, Your Homnor, in view of celtam ques-
tions.

Mr. Wingfield: If the Court please, he has shown me the
diagram and I would like to object to it because it shows the
measurement between two pomts but it was my impression
- from examination of the premises that it does mnot reflect a
true picture with reference to the location of the various
buildings outside of the distances measured.

The Court: Who made this diagram?

Mr. Goad: 1 drew it, Your Honor. 1 think Trooper Hart
can testify that it shows the general situation down there

with regard to w ]nch way a house is from another
page 223 ! house. “Of cour se, I haven’t drawn it exactly to
scale.

The Court: If counsel objects to it I think Mr. Hart would
have to draw his own sketch.

Mr. Goad: Well, I can ask him to do it right now.

The Court: All right, sir. If he is going to testify to it
he should testify to your drawing.

Q. Trooper Hart, please make a brief sketch of the road
from Hebron Bapt1st Church down to the one-lane bridge,
showing these points that we have discussed.

The Court: Show it to defense counsel.

Q. Trooper, does this show the whole layout there where
we took these pictures and up and down the road?

A. Yes, it does.

Q. Is this Hebron Baptist Church?

A. Yes, sir.

Q. At this point?

A. Yes, sir.

Q. I believe there is a side County road or.a State road
that goes off and comes back out near Afton?

A. That s correct.

Q. This is 151 going North towards Afton, making this
curve?

A. Sharp curve there, yes, sir.
page 224} Q. At Hebron Church?
4 ~A. Yes, sir.



136 Supreme Court of Appeals of Virginia
Trooper W. C. Hart.

Q. Now, after you pass Hebron Church the first house you
come to is the Ferguson house?

A. Yes, sir.

Q. Then the next house is the Henderson house?
A. Yes, sir.

Q. Which is a little bit closer to the road?

A. Yes, sir.

Q. And there is a driveway going up between those two
houses?

A. That’s correct, sir.

Q. Then what does this represent up here?

A. This would represent the Durrette home where the
dri iveway—

Q. That is a private driveway going in?

A. Yes, sir, private drive. T measured that on the speed-
- ometer on my automobile. Tt is slightly over two-tenths of a
mile from the driveway here going up in to the Ferguson
home to the driveway going to the Durrette home.

Q: From this pomt on the main road to this point on the
main road?

A. Yes, sir.

Q. Now, you have drawn the Union Baptist Church—that’s

the colored Church? -
page 225} A. Yes, sir.
Q. Are you sure that that is on this side of this

driveway or on this side of the driveway? Do you recall?

A. Tt’s right in that vieinity. It’s as it is on the map there,
north of the driveway.

By the Court:
Q. Where is the school then? There is a school right
there.

A. Yes, sir, there’s a colored school rwht up in here on that
side of the Church

By Mr. Goad: (Continuing)

Q. Then does the road make a sharp curve here around
and go over the one-lane bridge?

A. Yes sir,

Q. It is called William’s Bridge, I believe?

A. Yes, sir. It’s a creek, a creek bridge.

Note: The abovementmned sketch is now received in evi-
dence and marked and ﬁled Commonwealth’s Exhibit No.
10.

Q. Now I am going to show you this view and ask vou—
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That is Commonwealth’s Exhibit No. 9—You took that pic-
ture, did you not?

A. Yes, sir, I did.
Q. Now, will you show on that map about where you were
when vou took that picture?
page 226 & A. I was standing right here off of this corner
of the house, the Ferguson home?
Q. Looking which way? :
A. In the back yard, looking down towards Route 151,
across Route 151. '
Q. Is that Route 151 down there in the picture?
A. Yes, sir.
Q. And you were right hack there looking this way?
A. Right through there.
Q. Now, here is a picture, Commonwealth’s Exhibit 7.
Mill you look at that? Do you recall that picture?
A. Yes, sir.
Q. Is that the spire of the colored Church right there?
A. Yes, sir.
Q. And this is the Durrette home right over here on this
hill?
A. Yes, sir. .
Q. Now where were you when you took this picture?
A. T was standing right at the edge of the Ferguson’s
© vard, right between the Ferguson home and the Henderson
home at the edge of the yard. ‘
Q. Looking generally over in this direction?
A. In this direction here.
Q. Now, here is a picture showing the back
page 227} of the. Ferguson house, Exhibit No. 5, and the
"' Henderson house. Where were you standing

when you took that picture?

A. T was standing about in the same position, not the
position T was standing when I took the last picture, but the
one before that that T took looking across the road, and back
up this way a little bit, and directly through here, from the
edge of this house to that house down there, to the Henderson
house. '

Q. Trooper Hart, the statement signed by the defendant is
dated August 7, 1958, 5:45 p. m. You had started investi-
gating the case that morning and the investigation proceeded
all through the day, I understand?

A. Yes, sir.
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Q. Now, was any further investigation in the case done
after the statement was signed at 5:45 p. m. that day?
A. Not by me, no, sir, not that day.
Q. Now, what was done by you the next day in connection
with this case? '
A. I don’t know how much work I did on it the next day.
I brought the statement by your office about Noon on Friday.
Q. Did you leave the statement in my office? '
A. Yes, sir. '
Q. Now, what further in connection with the case did you
handle Friday?
page 228 }  A. Nothing, other than the fact of my conver-
sation with you Friday night. 4
Q. You had a conversation with me Friday night?
A. Yes, sir. ' ‘
Q. What were you requested to do?
A. T was requested to—

Mr. Wingfield: I object to that, if the Court please.
The Court: I think he could state what he did subse-
quently. ‘

Q. As a result of the conversation with me Friday night
what did you do?
- A. As a result of the conversation Friday night I went by
the Commonwealth’s Attorney’s office early Saturday morn-
ing and picked up some papers that he had prepared for
Judge Wheeler to sign. I then went out to Arrington and
contacted Judge Wheeler and had him sign the papers.

By the Court:

Q. This was on the 9th?
" A. Yes, sir, that morning. I was contacted Friday and
asked to come by the office the first thing in the morning,
Saturday morning.

By Mr. Goad: (Continuing)

Q. Trooper Hart, what ‘do you know about bail in this

case?
page 229 } . A. No bail was set, to my knowledge.
Q. Was any bail ever set for this defendant?

A. No, sir, it was not.

Q. And he has remained in jail continuously since he was
arrested on August 7th?

A. That’s correct.
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Mr. Goad: All right, that’s all.
~ CROSS EXAMINATION.

By Mr. Wingfield: ‘

Q. Do you know that he has been in jail since the 7th of
August? .

A. Yes, sir, I know it. I haven’t seen him every day but I
know he has been there.

Q. You have visited the jail and have seen him in the
jail? v ‘ '

A. Quite frequently, yes, sir. ‘

Q. And don’t you know that he has been in the cell there
in the jail with adults?

A. T don’t know that he has been in the cell with adults.
T know he has been up in the upstairs of the jail.

Q. Has he been in any separate department set aside for
juveniles in the jail? '

A. T know of no separate department. Of course, I have
nothing to do with the jail

o Q. Not what you had to do with it, but the
page 230 ! manner in which he has been kept. Isn’t it a fact
that he has been in the cell with adults charged

with erimes and— ‘ .

A. T don’t believe so. I don’t believe that he has. I be-
lieve he has bheen in there by himself. I think he has been
in a cell by himself.

Q. Do you know?

A. T do not, no, sir. I am not positive. _

Q. On the occasion of your going to the jail did you see him
in any part of that jail separated from adult prisoners?
~ A. What do you mean separated? Do you mean on the same

floor, or do you mean the same cell? How do you mean that,
sir? ‘

Q. Well. I mean both. I mean in the same cell. I mean on
the same floor.

A. He has been on the same floor but I feel sure that he has
been in a separate cell, to the best of my knowledge.

Q. Well, since vou are on the stand and since vou were the
one that apparently procured the warrant and signed the
petition, I like to have you ascertain from such jail records
or from such source as may be available as to what place he
was placed in jail and report back to the Court. Can you do
it, sir? Will you do it?
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A. I didn’t incarcerate him, sir. I don’t know
page 231 } where he has been since he was put in jail.

The Court: The hest evidence would be to call the Jailer.
Mr. Goad: T plan to call the Jailer anyway, sir.
The Court: AIll right, sir.

Q. Mr. Hart, did I understand you to tell Mr. Goad and
the Jury that you went to these premises yesterday and
took these measurements? :

A. No, sir, you did not. .

Q. When did you take the measurements?

A. October 17th. ) ‘ . :

Q. And did I understand you tell the Jury that that pape
does not reflect the true situation with respect to the drive-
way and the Church, the Union Baptist Church.

A. Tbelieve I hold you that that paper did reflect the true
situation. :

Q. This isn’t drawn to scale? : ’

A. No, sir, I just drew it over there a few minutes ago.

Q. And it 1s drawn from your memory?

A. That’s correct, sir. '

Q. And it would appear from this diagram that you are
putting his home—I have folded it for the purpose of show-

ing you—from where you took the figure to where
page 232 | the lady has said she saw him over here and he

had traveled from there to his home, or back to
Union Baptist Church, is that your reason for showing that
distance?

Q. T wonder if T could see that, sir. T understood him to
ask you where you were standing when vou took the picture
that was shown here, which reflected the scene across the
road.

A. Yes, sir. :

Q. And then' this is where vou ecross 151 and you indi-
cated a point over here, which I will indicate by my finger,
near the margin on the top line?.

A. T was standing—Well, there are several different pie-
tures.

Q. Well, where is the orchard?

A. The orchard would be over in here. The picture was
taken across the road there from the back of the Ferguson
home. ‘ .

Q. Now you have undertaken to locate the Durrette home
by this diagram, have you not?
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A. Well, yes, I have located the places 1nvolved

Q. Now, I want to ask you if with reference to Union
Baptist Church that the driveway that goes up to the Durrette
home is not North of the Union Baptlst Church instead of
South of the Union Baptist Church as you have it here?

A. Tt’s possible, yes, sir. It is possible. I am

page 233 ¢ not—they are very close in there. They are not

too far apart. The driveway and the Church are

pretty close together and whether it’s North or whether it’s

South I will not be positive about it. I do know that it is
slightly over two-tenths of a mile from the driveway.

Q. Now, South of the Union Baptist Church is the school
house, the school house lot, is it not?

A. Yes, sir.

Q. And South of the school house lot is the home of
Marcellus Hutchinson, isn’t it?

A. T don’t know, sir.

Q. Well, is there another house in there?

A. There may be another house in there, yes, sir.

Q. You don’t by this diagram undertake to tell the Jury
that this diagram reflects the true distance between the Fer-
guson home and the Henderson home, do you?

A. No, sir, I can’t show—It’s not to scale. T can onlv say
that it shows a general picture, a general location of the
scene.

Q. But, as a matter of fact, with reference to the whole
diagram, there is a considerably shorter distance between the
two houses, isn’t it?

A. Yes, sir. T would say there is a shor ter distance between
these two houses and a longer distance in here.’

Q. With reference to it there is a shorter dis-
page 234 } tance between Hebron Baptist Church and the
Ferguson home, isn’t it?

A. Yes, sir, but as T said it was not drawn to scale. It was
drawn more or less to show directions with relation to the
road and so forth.

Q. In other words, this diagram does not at all reflect a
true picture of the situation, does it?

A. Well, 1t would depend on the situation that you are talk-
. ing about, ‘sir.

Q. Well, it shows that the—Well, F’ll put it this way. All
it shows is that the Henderson house is South of the Church
and that the Ferguson home is South of the Henderson
house and that Hebron Church is South of the Ferguson
house. That’s all it shows, isn’t it?
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A. Well, no, sir, it also gives the general picture of the
road here, Route 151, in relation to the houses.

Q. But it does not reflect a true picture of the situation
of the driveway, of the Durrette home, of the Henderson
house with reference to Union Baptist Church, of the Hender-
son house with reference to the Ferguson house, or the
" Ferguson house with reference to Hebron Church? Isn’t that
true that it does not reflect a true picture of that situation?

A. Not a completely true picture, no, sir.

Q. And, as a matter of fact, it is misleading,
page 235 boisn’t it?

A. Not to show what is is intended to show, I
don’t think so, sir.

Q. And you have drawn it from your memory now on the
situation that occurred on October 17th?

A. Yes, sir.

Q. How did you measure slightly over two-tenths of a
mile as you have shown on'here?

A. I measured on the speedometer on my Police car.

Q. Isn’t it true that on your speedometer that it could
be a third of a mile—not quite a third, but three-tenths of a
mile—mnearly three-tenths of a mile as two-tenths of a mile?

A. I don’t believe so, sir, because of the numbers on my
speedometer when I started out. They are right in the center
and when I got down to that driveway there it was slightly
over. I dont’ think it would have been that much.

Q. You know it was somewhere between two-tenths and
three-tenths?

A. T would say between two and two and a quarter.

Q. Would your speedometer in turning to two-tenths of a
mile turn except when the tenth of a mile is up?

A. T don’t understand that.

Q. In other words, we will say that your miles are regis-
’rmed in tenths, that the figure is standing there at two,

when will it turn to three?
page 236 }  A. If the figure is standing at two when will it
turn to three?_

Q. Yes, sir.

A. In one-tenth of a mile.

Q. At the end of a tenth of a mile? -

A. Yes, sir.

Q. So there is no way to measure distance accurately with-
in a tenth of a mile, is there?

A. No, sir, but if it’s right in the center and it registers
two-tenths of a mile and then vou just go slightly over I
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know it’s slightly over two-tenths of a mile. I mean—It’s
a fairly accurate measurement. I mean, I say approximately.
a little over two-tenths of a mile. I am not stating exactly:
how far it is.

Q. Trooper, on this day of August Tth—Mr. Goad asked
you if you did anything else about making an investigation—
did you take fingerprints?

A. Yes, sir, he was fingerprinted.

Q. Where was he fingerprinted?

A. In the State Police office.

Q. Why was he fingerprinted?

A. It was a felony. ,

Q. What statement did you make that was charged to him
when you—before you took his fingerprints, any statement

about— -
page 237 +  A. I don’t know whether T made any statement
to him or not. It is hard for me to remember
everything that I said three months ago, sir. v

Q. Had you gotten any fingerprints at the scene of the al-
leged offense?

A. No, sir.

Q. Had you looked for any?

A. No, sir. : :

Q. Well, in the investigation and working with other
Officers had they made any examination with reference to
searching for fingerprints at that date?

A. Not that I know of. The fingerprints were not even an
issue there.

%

Mr. Wingfield: That’s all.
The witness stands aside.

Mr. Goad: This is Mr. G. H. Delk, Mr. Wingfield, who is
the day Jailer.

G. H. DELK,
a witness called by and on behalf of the Commonwealth, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Mr. Delk, T hand you here the usual form
page 238 } of the jail committment card in the name of
Sharon Emanuel Durrette, signed by Mr. J. R.
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Campbell, Justice of the Peace, dated August 7, 1958. And
on the back it has, time committed 1:45 p. m. I will ask you
if that is the card that you kept in your records in the jail?

A. I would think it is. I have that same record in my jail
book: Sharon Emanuel Durrette; colored male; age 15; not
married ; 1:45. :

Q. Is this the card that was in the records in the jail?

A. Yes, sir.

Note: At this time the abovementioned paperwriting is
received in evidence and marked and filed Commonwealth’s
Exhibit No. 11.

Mr. Goad: That’s all. Now you can ask him anything you
want to about this, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield: _

Q. It is by virtue of that card and that card alone that you
had him in jail?

A. The card is not required when you put them in.

Q. That is your only authority to keep him in jail is that
card? .

A. T think one authority. He is given to me
page 239 } and— :

Q. What other authority do you have to keep
him in jail except that card?

A. T guess it’s the principal thing: ‘“You are hereby re-
quested to take into custody and confine in jail of Nelson
County the body of the above named person, and safely keep
as provided by law for further investigation on suspicion
of the commission of the following crime or knowledge there-
of.”

Now, this is for another person, but it’s an identical card.

Q. In other words, it is by virtue of the card that you
have introduced in evidence that you had him locked up and
that’s the only reason you had him:locked up was because
of that card, isn’t that true?

A. The Officer brought him: and gave him to me and gave
me the card.

Q. Mr. Delk, do you know or have you had in jail a man
by the name of Sterling Birdsongs?

A. Yes, sir.
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Q. How old is Sterling Birdsongs? With reference to his
age, is he over twenty-one? :

A. He’s over twenty-one. I could give you his age in a
little while, I guess. '

Q. Well, just so he is over twenty-one it doesn’t make any

difference. Has he heen a cell mate of Sharon
page 240 } Durrette?
A. Yes. )

Q. Have you had or do you have in jail a man by the name
of Charles Tudor—or Turner?

A. Still have him.

Q. Is he a cell mate of Sharon Durrette?

A. He has been, ves, sir.

Q. Is he over twenty-one years of age?

A. Charles Turner is over twenty-one, yes.

Q. Both of those men are in jail accused with, or charged
with having committed erimes? :

A. Yes, sir.

Mr. Wingfield: I believe that’s all.

By the Court:

Q. Do you have provided any separate fa0111t1es for juve-
niles in your jail? * '

A. This boy was kept downstairs only a short tlme, then 1
moved him in a separate cell upstairs. T had a special
reason for doing that. It is my recollection that he stayed
in the middle cell upstairs for a few days and he was about
sixteen or became sixteen and then he was treated more or
less like the rest of the prisoners in jail. He was not locked
all the time. '

Q. You don’t have any isolated facilities?.

A. No, sir, T have no place for them.

The witness stands aside.
page 241} R. C. GAUNCE,

upon being recalled by the Commonwealth, was
examined and teshﬁed further, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Sgt. Gaunce I beheve you testified to this yesterday but
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I want to ask you just one question to be sure. Did vou
notify the parents of this defendant that he had been ar-
rested?

A. Yes, sir, I did.

Q. What time, what day?

A. The same day, August 7th, about thirty to f01t\ -five
minutes afterwards.

Mr. Goad: All right, that’s all.
Mr. Wingfield: No questions.

The witness stands aside.

BERNARD E. MOON,
Deputy Sheriff, a witness called hy and on hehalf of the
Commonwealth, being first duly sworn, was examined and
testified, as follows: - '

DIRECT EXAMINATION.

By Mr. Goad:

Q. T believe you are a Deputy Sheriff from Schuyler?

. A. Yes, sir.
page 242 } Q. Sheriff Moon, I believe you were up here in
~ Court when the Officers brought thls defendant in

for the first time, is that correct?

A. Yes, sir. . _

Q. And that was on Thursday, August 7th. About what
time of day was that, do you recall?

A. Yes, sir. It was around lunch time or a few minutes
after 12:00.

Q. Do you know where they first brouwht him when he
was brouvht to Lovingston?
The first time I saw him he was in the Sheriff’s office.
Right up on the second floor in this building?
Ves sir.
D1d you question him to some extent?
. Yes, sir, T did.
Now tell what—Did you see Judge Wheeler that day?
. Yes, sir, T did. .
Tell what conversation you had with Judge Wheeler—

OPO>OPOP !

Mr. V\Tingﬁeld:' I object to the conversation with Judge
Wheeler. ;
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Mr. Goad: He can state what he told Judge
page 243 } Wheeler. ' :
Mr. Wingfield: T still object to it.
The Court: He say whether he made some report to
Judge Wheeler. T think that would be proper, but not what
~ Judge Wheeler told him. Go ahead.

Q. Did you see Judge Wheeler that day and at the time -
you saw Judge Wheeler where was it and where was this de-
fendant and where were you and where was Judge Wheeler?

A. To start with I answered the call to Avon, too, along
with the other Officers and I had quite a number of cases
in Court. I returned and the Judge asked me about Trooper
Hart. T told him that he would be late for Court, so he took
my cases.

When I came out of the Courtroom I was. advised that
Durrette had been picked up and was in the Sheriff’s office.
I questioned him. :

Q. You went in the Sheriff’s office?

A. Yes, sir, in reference to another case that T was work-
ing on, pr mqamh7 I returned and asked Judge Wheeler for
permission and advised him that he had been picked up, if
he could be put in jail. The Judge came to the door and
that permission was granted.

Q. Did the Judge see this defendant?

A. Yes, sir, I am sure he did.

Q. Where was the deéfendant when the Judge
page 244 } saw him?
~ A. He was in the Sheriff’s office as you go in
right near the door.

Q. Where was the Judge when he saw him?

A. Standing at the door.

Q. And you asked Judge Wheeler, who is the Judge of the
Juvenile and Domestic Relations Court of this County—you
told him that he had been arrested and asked the Judge’s per-
mission to put him in jail?

A. Yes, sir.

Q. And that permission was granted?

A. Yes, sir.

Mr. Goad: All right, that’s all.
CROSS EXAMINATION.

By Mr. Wingfield:
Q. He had not been your prisoner, had he, Mr. Moon?



148 Supreme Court of Appeals of Virginia
Bernard E. Moon.

A. No, sir, he hadn’t. '

Q. I understood you asked Judge Wheeler if you could
question him about another matter that you were investi-
gating?

A. Yes, sir.

Q. And that was the reason for saying somethmg to Judge
Wheeler about it?

A. Yes, sir.

Q. And Judge Wheeler was in his Courtroom when Vou

asked him?
page 245}  A. Yes, sir..
Q. In his Courtroom?

A. Yes, sir.

Q. And his Coultloom is whele with reference to the
Sheriff’s office?

A. Just across the hall.

Q. I'll ask you if Judge Wheeler ever came inside of the
room in which this boy was kept, or if this boy was carried
in the room in which Judge Wheeler was holding his Court?

A. To my knowledge he never was carried in the Court-
room but Judge Wheeler did come to the door of the Sheriff’s
office.

Q. He came to the door. Do you mean that he stood in the
hall?

. He stood in the doorway of the Sheriff’s office.

Did you get any written orders from Judge Wheeler?
No, sir, I did not.
You did not?

No, sir.

And your investigation was concerning another matter?
That’s right.-

\

FOFOFOr

Mr. Wingfield: That’s all.
RE-DIRECT EXAMINATION.

page 246 } By Mr. Goad:
Q. You were helping in the investigation in this
case and that case, too?

Mr. Wingfield: I object to that question as leading,
sir. .

Mr. Goad: Well, he has already said it.

The Court: It still is leading, Mr. Goad.
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Q. Well, were you involved in the 1nvest1gat10n of this
case?
A. Yes, sir, I was.

Mr. Wingfield: If the Court please, as he has already said
it T object to it as repetitious.

Mr. Goad: Well, you just questioned him.

The Court: Go ahead. :

Q. You said that you answered the call to go to Avon‘Z

A. Yes, sir, I did.

Q. What part did you play in the investigation of this
particular case?

A. After 1 had talked to Durrette briefly in the Sheriff’s
office I went to lunch along with some of the other Police
Officers. And on my return I talked to him again in the jail
cell. '

. By the Court:
page 247+ Q. Talked to him where?

A. In jail. T then left and went back to Avon
to the home of Mr. and Mrs. Ferguson. I talked to she and
her husband, and I believe Mr. and Mrs. Henderson were
there. And then T talked to some other people in the com-
munity in reference to the other case I was working on.

Q. You were investigating two cases?
A. Yes, sir.

By Mr. Goad: (Continuing)

Q. Approximately what time was it that vou told Judge
Wheeler that this defendant had been picked up and Judge
Wheeler stood in the doorway and saw him and gave you per-
mission and told you to put him in jail?

‘Mr. Wingfield: I objeet to that question, if the Court
please. ;

The Court:  On what grounds, Mr. Wingfield?

Mr. Wingfield: He asked him what time he talked to
Judge VVheeler but he has gone further and as a result of his
ques‘rlon is a statement made by Mr. Goad in the presence of
the Jury. from Mr. Goad’s question that he had permission
to put him in jail.

Mr. Goad: He has already testified to it. I ]ust wanted to
establish the time.
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By the Court:
page 248 } Q. What time did you talk with Judge Wheeler?
A. Between 12:00 and 1:00—12:30 and 1:00.

By Mr. Goad: (Continuing) -.
Q You mean between 12:30 and 1:00 on August (th“?
. On August 7th, the day he was arrested.

Mr. Goad: All right, sir, tha.t is all. v
RE-CROSS EXAMINATION.

By Mr. Wingfield:

Q. Do I understand that you had an order to put him in
jail from Judge Wheeler?

A. T wouldn’t say it was an order. I’d say he gave his
permission to put him in jail. :

Q. Did you put him in jail?

A. No, sir, I did not.

Q. You didn’t have anything to do with wrltmg “"the war-
rant, did you?

A. No, sir, I did not.

Q. And haven’t had anything to do with carrying him to
jail?

A. No, sir.

Q. And you never transmltted that 1nformat10n to any-
“body else, did you? ’

A. T am reasonably sure that the rest of the Officers knew
it.

Q. You feel that they knew 1t?

© page 249}  A. Yes, sir.

Mr. Wingfield: That is all.
The witness stands aside.

Mr. Wingfield: In spite of the fact that I ecross examined
the witness, I will say that I was taken by surprise with re-
ference to the witness’ testimony in light of the testimony
of the other Officers; I would like to move the Court to strike
all of this Officer’s testimony because orders of the Court
become a part of the record and I do submit unless there is
some order issued by Judge Wheeler, signed by Judge
Wheeler that is part of this record, or something in writing
to the Jailer, that all of his evidence be stricken.
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The Court: Of course, if the order had been issued by the
Judge of a Court of record I think you would be right, Mr.
Wingfield, but as all of know the County Courts are very
informal in their manner of operating and I don’t think they
even have an order book. And except for the printed forms

which they wuse for warrants and mittimus,
page 250 } habeas, and things like that, I don’t—I never
heard of writing out an order.

Mr. Wingfield: If the Court please, in view of—I make
this motion in view of Mr. Delk’s testimony and in view of
an exhibit that has been introduced here, signed August 7,
1958, J. R. Campbell, J. P., and dated at 1:45 p. m.

The Court: That is, in effect, a mittimus.

Mr. Wingfield: Yes, sir, and the only question—it is my
thought that the only person who could have signed the
mittimus—Mr. Campbell had no authority to sign the mitti-
mus. That’s the interpretation I put on the law—that the
only person who could have signed the mittimus would have
been Judge Wheeler, and if at 1:45 Judge Wheeler had been
contacted, as you have heard from this Officer who has testi-
fied, or some time prior to that, then he would have been the
man to sign the mittimus rather than Mr. Campbell.

The Court: Well, I’'m not sure—I think Mr. Campbell
had the right since he issued the warrant and the Officer took
the man into custody to issue a mittimus to put him in jail

temporarily, even without the—
page 251 }  Mr. Wingfield: Judge, with reference to that—
The Court: I have been reading this thing all
morning here, this juvenile law.

I’ll overrule your motion for the present, Mr. Wingfield.

Mr. Wingfield: I except to the Court’s ruling and save
the point, sir.

The Court: All right, sir. Go ahead, Mr. Goad. The
juvenile law is very poorly written.

Mr. Wingfield: Yes, sir, but the interpretation that could
be placed on it is in the very first section of the law.

Mr. Goad: Judge, I am at a point in the trial right now—
various reference have been made about Judge Wheeler and
as Your Honor knows— :

Mr. Wingfield: I think I know what he going to say and
I don’t object to it being in the record but I think the Jury
should be excluded, sir.

The Court: Well, the law doesn’t permit a Trial County
Judge to testify.

Mr. Goad: That is what I am concerned about,
page 252 } sir.
Mr. Wingfield: His records are available
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though and I’d like for the Jury to know that, sir, that any
records are available.

The Court: It is very definite that they can’t testify.

Mr. Goad: Well, that’s exactly what I was going to say,
that Judge Wheeler is not permitted to testify and—

The Comt Well, just don’t say anything more about it.
You are trying to oet something in the back door now.

Mr. Goad: No, sir, 1 am no‘r., Your Honor. I don’t have
to get it in the back door in this case.

Mr. Wingfield: If the Court please, I want to except to
the remarks made by Mr. Goad. The last remark—

The Court: Now, both of you just sit down.

Mr. Wingfield: Sn, may I stand and make an obJectlon
to that and request that the Jury be instructed to disregard
Mr. Goad’s statement.

The Court: Well, he hasn’t made any statement. Ie

simply wanted to offer Mr. Wheeler as a witness
page 253 b and the Court has said that he cannot testify as a
witness

Mr. Wingfield: He said that he didn’t have to attempt to
get amthmo in the back door in this case, sir. .

The Comt I was unwise when I made the remark my-
self, so we have all been wrong and let’s start all over with a
clean bill of health. I meant that he was trying to get some-
thing in indirectly that would end dir ectly, whlch counsel
always does. . _

Mr. Goad: Your Honor, what I wanted to say was this.
Judge Wheeler cannot testlfv I was present with Judge
Wheeler that day as far as his position and duties are con-
cerned and I don’t relish the idea but I think in order that
there might be no further misunderstanding about it T will
have to testlfy mvself and I’d like to be sworn and make
the statement as the Judge himself cannot testify.

Mr. Wingfield: If the Court please, I'd like to object to the
statement made by Mr. Goad. It is a statement that I think
should have been made in the absence of the Jury. I don’t
think even that the Jurv should have been told that Mr.

Wheeler could not testify.
page 254 4 For those reasons, sir, I will ask you and move
the Court to instruet fhe Jury to strike every-
thing with reference to .Judge Wheeler not teshfymg and
Mr. Goad’s statement and all statements made in connection
therewith from the record, and that the Jury be so instructed.

The Court: It’s true that it is not evidence, to disr egard
any reference to Judge Wheeler not being able to testify.
That’s not evidence. It is simply a matter of law.

Now the question is, vou wish to be sworn to testify?
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Mr. Goad: Yes, sir.

Mr. Wingfield: If the Court please, I object to M.
Goad testifying in connection with the case and prosecuting
and representing the Commonwealth. I think he is in the
same position as any other lawyer would be, if he expects to
continue the case. If he expects to have somebody else sub-
stitute as Attorney for the Commonwealth then it would be
a different proposition. :

The Court: Suppose the Jury takes a little recess and let
us look into this question. .

Note: The Jury retires.
page 255}  Jury out.

The Court: .I am going to overrule Mr. Wingfield’s motion
and allow Mr. Goad to testify.

Mr. Wingfield: If the Court please, I except to the Court’s
ruling and save the point for the reason that the records of
the Juvenile and Domestic Relations Court are the best evi-
dence of what occurred.

T make that statement because it has been stated what Mr.
Goad expects to testify to and I think with the Jury knowing
that it might have some influence on the Jury.

The Court: All right, sir. Ask the Jury to come on back.

Jury in.

ROBERT C. GOAD,
Attorney for the Commonwealth, being first duly sworn, takes
the stand and testifies for the Commonwealth, as follows:

Testimony of the witness: On the morning that this case
" took® place, Thursday morning, August 7Tth of this vear,
Thursday is the day that we had Court in Judge Wheeler’s
Court and we were delayed that morning because many of the
Officers were not there. ‘They were investigating this case.

. We knew that the case had come up. So we were
page 256 } delayed in going on with the Court.

At approximately 12:30 some of the Officers
came back and notified Judge Wheeler and I that this de-
“fendant had been arrested. Shortly thereafter, I would say
around 1:00 o’clock, when Judge Wheeler and I had a moment
to discuss this case I told Judge Wheeler that he would
have to fix up and issue proper papers in the J uvenile Court.
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He is the County Judge and also the Judge of the Juvenile
and Domestic Relations Court.

Those papers were not fixed up that day. I fixed them
up and I wrote the petition in my own handwriting. I wrote
this petition on Friday after Trooper Hart had brought me
the confession that was signed on Thursday evening around
5:45. Trooper Hart brought the confession over to me Friday
and after I had read the confession and investigated the law
I fixed up this petition. And I think everything on that
petition was written by me, except it was signed by Trooper

Hart and by Judge Wheeler. '

- T fixed the petition up Friday and at the time I fixed up
the petition, I know it was some time in the afternoon, Judge
Wheeler was not here, not available.

I called Trooper Hart later on Friday and asked him to
come by my office Saturday morning and pick up the papers
and taken them to Judge Wheeler and get him to sign them.

Note: Error in numbering. There are no pages between
256 and 267.

page 267} Judge Wheeler and I both knew when the
Officers came back and I believe even before that

by messages that wé received what, generally, this defendant

was charged with. '

" On my recommendation, from the beginning, he was not

admitted to bail—

The Court: Don’t go into that. That is more or less argu-
mentative.
All right, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield : ‘

Q. Mr. Goad, you are the Commonwealth’s Attorney of the
County?

A. That’s correct.

Q. And as such a Commonwealth’s Attorney charged with
seeing that the law is properly carried out and properly per-
formed?
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A. I.do that to the best of my ability.

Q. If what you say is true, why didn’t you have Judge
Wheeler sign a mittimus directing this boy to be confined?

A. Well, it was my understanding that day when they
brought the boy into the Sheriff’s office that Judge Wheeler
had told them orally to place him in jail.

Q. Isn’t it a fact that the law requires that a mittimus or

committment papers be signed by the Juvenile
page 268 } Judge? .
A. T don’t think that is correct. I think the
Juvenile Judge—

Q. You don’t believe it to be the law? '

A. T think the Judge of the Juvenile Court has the right to
orally order the Officers to place the juvenile in jail, which
was done.

Q. I'll ask you if under the juvenile laws of the State
that those laws themselves don’t provide that the welfare of
the child is of paramount importance? :

A. T think that’s correct.

Q. I will ask you if at the time this young man, Sharon
Durrette, was brought to the Sheriff’s office you had knowl-
edge of the fact that he had been brought there?

A. T am. sure I did, yes, sir.

Q. At that time had a warrant been issued by any one?

A. T know now that no warrant was issued until about—
I know when the warrant was served. I didn’t know at that
time whether the warrant had been issued or not. I know now
that a warrant was issued and served at approximately—I
would say 1:30. '

Q. And what time was it when you talked to Judge
‘Wheeler?

A. Tt was approximately between, I would say between

12:30 and 1:00. :
page 269} Q. Now, the Officers sought your advice in
‘ connection with it, did they?

A. Well, the investigation was still continuing at that
time. I was in touch with them. They were in and out of
there. We were engaged in Court there.

Q. I'll ask you if you are familiar with the section of the
law which provided that whenever a child under the .age
of eighteen years is taken into custody the officer taking
custody, depending upon the circumstances existing at the
time custody is taken, shall use the following procedure or
such appropriate parts thereof:
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“(1) If it is during such hours at the court is open, take
the child immediately to the judge, clerk or probation officer,
who may release the child to the custody of a parent, gnardian,
custodian or other person used by the court, either on bail or
recognizance or otherwise; of the said judge, clerk or pro-
bation officer may -order the child detained in such manner as
it determines subject to further order of the court.”’

You are familiar with that?

A. Yes, sir.

Q. And Court was in session?

A. Yes, sir.

Q. The Judge was here that day?

A. Yes, sir.
page 270 } Q. And then I’ll ask you if you are familiar
- with that portion of the law which provides that
immediately upon a child—and I am referring to a child as
being a person under eighteen years of age.

A. Yes, sir. ,

Q. That, ‘“‘Immediately upon a child being placed in a de-
tention home or jail under this section, or as soon thereafter
as is reasonably practical, the officer taking the child into
custody or another officer at his discretion shall notify the
judge of the juvenile court, its clerk, or probation officer
of such detention, and shall request that the judge or clerk
issue a proper process and order of commitment therefor.”’

The order of commitment is a mittimus that we refer to,
isn’t it? ‘ '

A. Well, that might be subject to dispute. My understand-
ing was that the Judge had told the Officer to place the de-
fendant in jail.

Q. Well, in addition to placing him in jail it says, ‘“‘Im-
mediately upon a child being placed in jail that the judge of
the juvenile court, its clerk, or probation officer shall issue
an order of commitment therefor.”’

A. Tt says immediately or it says as soon thereafter as is
reasonably practical.

Q. Well, if the Judge is in the Courtroom and

page 271 } if no warrant had been issued, and if you were

there with knowledge of this law, wouldn’t it have

been Judge Wheeler who would have signed that order of
commitment instead of Mr. Campbell?

A. Well, the warrant—I don’t know when Mr. Campbell
signed the order. They probably brought him—I don’t
know when they took him by Mr. Campbell’s house.
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Q. Well, Mr. Campbell was here and the defendant you said
was in his presence?-

A. No, you mean Judge Wheeler.

Q. Well, you said the Judge was right here in the Court-
room and the Judge was standing, if I understand from what
you say, in sight of this boy—

Q. This card speaks for itself. I don’t have any testimony
about that.

A. Yes, and it is signed by Mr. Campbell. .

Q. The Jury can see that it is signed by Mr. Campbell and
dated August 7th, and it shows the time he was committed to
jail as 1:45. _ .

The Court: This is getting to be rather argumentative.

Q. Well, if you had knowledge of it, Mr. Goad, I will ask
you if you are also familiar with the provision of the law
which prevented the transportation of a child under eighteen
» . in a Police car, especially after being placed in
page 272 } detention?

' -~ A. Well, T don’t know how else we would get
him up here.

Q. Well, T am talking about after he was taken out of jail
that afternoon, or if he was put in jail at 1:45.

Were you familiar with that section of the law which says,
¢No person known or alleged to be under the age of eighteen
years shall be transported or conveyed in a police patrol
wagon, or confined in any police station, prison, jail or lock-
up, or be transported or detained in association with criminals
or vicious or dissolute persons; except that a child fourteen
years of age or older may, with the consent of the judge, clerk
or the juvenile probation officer, be placed in a jail or other
place of detention for adults in a room or ward entirely
separate from adults.”’

A. Well, we just don’t have the facilities here. We don’t
have the facilities in the jail. The big cities have these
detention homes but we don’t have the facilities.

Q. Well, if you were familiar with the situation and Judge
‘Wheeler was here was any order given to put the boy in a
police car, taken from jail, put him in a police car and take
him from jail and take him down to Avon that afternoon?

A. Well, the Officers, I think, would have authority to in-
vestigate the case.

Q. Did they do that under your direction?
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A. No, they didn’t do that under my direction.
page 273 ¢ T think they had the authority to investigate the
case. They have testified as to why they went
back down there. ,
Q. Mr. Goad, do you make decisions for Judge Wheeler
or does he make his own decisions?

The Court: I think we are getting into a lot of things that

are simply- argumentative and doesn’t enlighten us on this
case at all.

All right, Mr. Goad, call your next witness.

.

The witness stands aside.

MRS. ANNIE H. FERGUSON,
a witness called by and on behalf of the Commonwealth, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Is your name Mrs. Annie Henderson Ferguson?
A. Yes, sir.
Q. How old are you, Mrs. Ferguson?
A. Twenty-nine.
Q. And your husband is Milford B. Ferguson?
A. That’s right.
Q. I believe you have one daughter, Shirley, who is now

eight years old?
page 273a }  A. That’s right. '
Q. Do the three of you live in this house that
- has been deseribed here as being next to Hebron Baptist
- Church?
A. Yes, sir.
Q. I believe you own your own property?
A. That’s right. _
Q. And your husband works over at atf Crompton at
Wayneshoro?
A. That’s right.
Q. What time does he leave for work in the morning,.Mfs.
Ferguson?
A. Between five and ten after.
Q. After 7:00?
A. Yes, sir. .
Q. Does he have to be at work at 8:00?
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That’s right. :
Does he leave at that same time every mor: nlno“l
. Usually.
Your mother is Mrs. George Henderson?
. That’s right.
Who hag testified?
. That’s right.
I believe your step-father is Mr. George Henderson?
A. That’s right.
page 274} Q. Do they live next door to you on the side
opposite your house from Hebron Church? '
A. Yes, sir.
Q. Now, before fhls case came up did vou know this de-
fendant?
A. No, sir. '
Q. Did you know him by sight or by name, either one"?
A. No, T can’t say 1 did.
Q. Had he or any member of his famllv ever been to vour
house before, as far as you know?
A. No, sir, not that I know of.’ :
Q. Did you ever have any dealings of buving and selling
eggs or any produce or anything of that sort with him or any
member of his family“?
. No, sir. .
I w All ask yvou this. Do vou raise chickens?
. NO sir.
Do’ vou have eggs?
. No, sir.
Have vou ever sold eggs?
. No, sir.
Have you ever had chickens?
. No, sir.
Now go back to Thursday morning, August Tth of this
yvear. Do you recall what time your husband left
275 }+ for work that morning?
A. Well, it was between five and ten after
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And when he left did he drive his car?

. Yes, sir.

. When he left who was left in your house?

. Just me and my little girl. .
. Was your little girl up yet?

. No, she sleeped.

Now when your husband left what did vou do? .
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A.. Well, T fooled around a little bit and then I fed the cat
- and then I decided to go to the well and get some ‘water.

Q. How many buckets did you take?

A. Ididn’t take but one. '

Q. Did you go out your front door or your back door?

A. The" bacl\ door.

Q. Now, can you tell us approximately how long it was
from the time your husband left until you walked out the back
door to go to the well to get water? :

A. Well, I’d say it was about ten minutes.

Q. Did you go to the well?

A. Yes, sir.

Q. Where is the well?

A. It is down on the other side of my mother’s

e 276 ¢ house.

" Q. Did you get water? .
Yes, sir.
Did you s’rop on the way to the well?
No, I stopped when I come back.
All right, you got your water?
Yes, sir.
In vour bucket. And then where did you stop?
1 stopped at the back door in the back yard.
Whose back door?
My mother’s.
Why did you stop there?
. Well, she was coming down the hill and we. just passed a
few WOlds

Q. Had you seen your step-father, Mr. George Hender son
when vou were going to the well? , ‘

A. No, he was in ‘rhe garden.

Q. You didn’t see hlm?

" A. No, I didn’t see him.

Q. You say vou stopped and your mother was out in her
back yard, too? '

A. Yes, sir.. ‘

Q. And you talked with your mother?

A. That’s right.

Q. Do you know how long you and your mother talked there
: _before you came on back to your house?
page 277} A. Just a few seconds. '

Q. Now, start right there and tell us what vou
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saw.
A. Well, T saw this teenager here go on through my yard
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on the other side of the house from where I was standing
there at my mother’s in her yard.

Q. I will show you Commonwealth’s Exhibit No. 6 and ask
you if that is a view of your house from your mother’s back
yard?

A. Yes, sir. .

Q. Where you were standing talking to your mother?

A. Yes, sir. ,

Q. Will you stand up here, please? Point out where you
first saw this person.

A. He was coming up through here from the highway.

Q. Was he-between the Henderson house and the Ferguson
house? : :

A’ No, he was coming up on this side of my house. He
was between my house and the Church, Hebron Church.

Q. He was between your house and Hebron Church, right
down in this vieinity (indicating)?

A. Yes, sir, from the highway.

Q. Could you tell who it was from that distance?

A. No, I just knew—I could tell it was a colored person.
T didn’t know who it was. |

Q. How was he proceeding along?
page 278 }  A. He was walking pretty fast.
Q. When you saw that what did you do?

A. Well, T hurried on up there as fast as I could because
my little girl was in bed asleep.

Q. Do you know what your mother did?

A. Well, she followed along behind me. I mean she didn’t
come right on as I did, but she come on later.

Q. Which course did you take to go to your house? Did you
go around in the front or did you go in the back?

A. No, I come on up the hill, right straight on up the hill
from my mother’s back yard to my back door.

Q. Towards your back door?

A. That’s right.

Q. Now, when was the next time and where was the next
time that you saw this person?

A. Well, T could see him through the end window on by
back porch, closed in.

Q. You were approaching to the back side of your house?

A. That’s right. : :

Q. Will you stand up here? Will you tell the Court and
Jury where you next saw him after you saw him coming up

here?
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*A. I saw him right through the end window right here on
my back porch.
page 279 + Q. About where were you when you saw him
there? .

A. T was along in here coming on up. The morning sun
was shining and you could see throuOh there.
Is that one of these glazed seleens?

It’s a reflection gla‘ss.

Refleetion glass?

. Yes, sir.

Did you see him entering your back porch”l

. No, I didn’t see him entermrr

So he was up on the back porch?

Yes, sir, done already gone in.

‘When you saw him through the window on your back
porch then tell what vou did.

A. Well, T went on up to the door and pushed open the
sereen with my hand, with the bucket in my left hand, and
then when T did that he was standing on the doormat of the
- door that goes in my house and he sald ‘“Good morning,”’
and I said—And he asked me if T had any eggs to sell. And
I told him no but possibly my mother did.

Q. You say when you pulled up on the screen doo1 he was
on the doormat? - '

A. Yes, sir.

Q. T would like for you to look at Commonwealth’s Exhibit
No. 2 Is that the doormat that you are refenlno to?

' A. Yesg, sir.
page 280 ¢ Q. Will you point that out to the members of
the Jury?

A. Right there (indicating on ‘photograph). :

Q. The mat right in front of the door leading 1nt0 the
house?

Yes, sir.

Was that mat right in that location on August Tth?
Yes, sir, been there all the time.

This is the doormat here?

Yes, sir.

He was standing there when you went up on the porch?
. Yes, sir.

Now tell us where ‘you were standing When'vou went

OrOrOrOrOS

-OPOPOFOF,

2
=2

. T was standing in the doorway, the screen’ door that
comes in.
Q. Does the screen have a spring on it?
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A. Yes, sir.

Q. Was the door open or shut?

A. It was shut when I come up but I pushed it open with
my hand.

Q. Did you let 1t shut or did you close it?

A. No, I stood in the doorway with my hand on the door,

with it open.
page 281 } Q. Then what was the first conversatlon you
and the defendant had?

A. Well, T just said he said, ‘‘Good morning.”” And then
he asked me if T had any eggs to sell and I told him no, but,
'possibly my mother did.

Q. Then what happened?

A. Then he just looked at me for the next few seconds and
then when he walked towards me I thought he was going on
out the door. Instead he hit me on the head with a rock.

Q. Where were you standing when he hit you ‘on the head
with a rock?

A. Right over here beside the doorway, right over here.

Mr. Wingfield: I want to object to that, ‘“ Where were vou
standing when %e hit you on the head.”” I don’t object to
1t if he says, ‘“ Where were you standing when yvou were ‘hit
on the head with a rock.”’

The Court: Well, she has just said, ‘‘He hit me.’’ ‘I
thought he was going out and he hit me on the head,”” and T
think under those circumstances she can testify to that. She
hasn’t identified anybody set except that 1t was a young
- man, a teenager.

Mr. W mgfield: All right, sir.

page 282+ Q. \Tow, you were holdlng the door. Did you
ever let go of the door? :

A. Yes, sir. :

). When T was thinking he was going on out, when he come
over towards me, I thought possibly he was going to ca‘rch the
sereen and go on out.

Q. And you let the door go?

A. Yes, sir.

Q. Did the door shut?

A. Yes, sir.

Q. Now, what was the next thing that happened after the
door shuf”’

A. Well, he just banged me with a rock on the head.
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Q. How were you facing—How were you standing at that
~ time on this back porch?
A. Sideways.
Tell us by this picure which way you were facing?
. I was facing this way with the left side to here.
With the left side to the wall? ‘
. No, my right side, standing just like this.
. Facing this way?
. Yes, sir.
. Where did the rock hit you?
. On my left side, just along in here.

. Did you know it was a rock at the time?
page 283}  A. No, I didn’t. '

_ Q. Did you know what he had hit you with?

A. No, I just know he hit pretty hard but he hit me with I
didn’t know.

Q. Did you know that he had anything in his hands when he
was standing there on the back porch? ,

A. No, I didn’t. , ‘

. Q. Where were you hit? Show the Jury where you were
it.

A. On the left side, along up in there (indicating) left fore-
head).

Q. Whei you were struck what happened to you?

A. Well, T went down on my knees and this arm went down
in the water bucket. I skinned this arm and I skinned my
right knee. .

Q. What effect did this being struck have on you?

“A. Well, it kind of made me dizzy.

Q. Do you know how long you stayed dizzy?

A. No, just for a few seconds.

Q. When you were struck and hit the floor what was the
next thing that happened?

A. Well, I thought maybe he thought T might have had some
money and possibly wanted to rob me so I said, ‘I don’t
have any money.”’ ' o

' Q. Your words were, ‘‘I don’t have any
page 284 } money’’?
A. That’s right.

Q. Did he say anything?

A. No, he just looked at me. .

Q. All right. What was the next thing that happened?

A. Well, then he grabbed me hold of my left arm and tried
to vull me towards the door that went over into the kitchen.

. Q. How did he grab you? :

B0 O PO O
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A. He grabbed me on my left arm.

Q. Your left arm? :

A. That’s right.

Q. Did he grab you with one hand or two hands?

A. Both hands.

Q. How far were you moved at the time he had hold of
you?

; A. Well, 1’d say possibly three feet, maybe a couple of
eet. '

Q. Did you gét over to the door leading into the house?

A. No, I didn’t.

Q. Now, was that porch door, inside the porch, leading into
the house proper? Was that door open or shut at that time?

A. It was open. .

Q. What was the effect of him grabbing your arm? Did

you stay down as you were on your knees or were
page 285 } pulled up? ’
A. No, he pulled me clear up to my feet.

Q. When he grabbed you what did you do?
© A. T screamed. '

Q. Do you know how many times?

A. Well, I’d say twice. I don’t know how many.

Q. Now, from the point where he grabbed you when you
were down on your knees did you get as far as the mat?

A. No, not quite over to the mat.

Q. When you screamed what happened?

A. Well, he ran out. '

Q. Do you know which way he ran? K

A. He ran back around the house, the saine way he had
come.

Q. Is that the side next to Hebron Church?

A. Yes, sir, next to Hebron Church.

Q. What did you do at that point? ‘

A. Well, T hooked the screen, the back screen, where he had
just run out the back door, then I run through the house and
saw him going down the same way he just had come, through
the living room end window; and then I looked to see if my
little girl was all right: And then by the time I'run back
to the door, the back door, my mother had gone gotten up
there and we saw him run into those bushes on the hill.

Q. When vou saw him when he went in front of your house

had he gotten across the main highway or not?
 page 286 4 A. He hadn’t gotten quite down to the high-
way.
Q. And then you say you saw him again after that?
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A. Yes, sir, running on over the hill.

Q. Where were you when you saw him after that?

A. T was outdoors around the corner of the house looking
over at him running.

Q. Around the corner mext to Hebron Church or next to
your mother’s house?

A. No, see I was standing at the end next to Hebron Church
of my back door and he was over on the hill.

Q. Was your mother with you then?

A. Yes, sir.

Q. Is that a picture of the highway and the general scene
in there from the Hebron Church corner of your back pox ch,
Mrs. Ferguson? (Exhibit No. 9)

A. Yes, sir.

Q. Did you see him within this view?

A. Yes, sir, I saw him over here, running through here,
these bushes in here.

Q. Where was he when you first saw him through the living
room window?

A. Going down through there.

Q. Through there?

A. Yes, sir, right by that tree.

Q. By this big tree?
page 287 } A. Yes, sir.
Q. And he hadn’t gotten to the highway?

A. No, not quite to the hlcrhway

Q. Then after you came back out in the back and saw
him where was he?

A. He was on the hill here running in these bushes.

Q. Which way was he running?

A. He was running over this way towards his home.

Q. This way?

A. Yes, sir. :

Q. When he grabbed your arm and started pulling you did
you resist h1m did you try to fight?

A. Na.tura.lly.

Q. Were you able to do anything?

A. No. I mean, I couldn’t do nothing with a young boy.

Q. What were the extent of your wounds? Were vou
bleeding any?

A. Yes, sir.

Q. How about the wound to your head, how much was
that bleeding?

A. That was bleeding and running down on my blouse.

Q. How about your right elbow and your right knee?
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A. Well, they were just skinned. They wasn’t
page 288 | bleeding.

Q. Now, I want you to consider this, Mrs. Fer-
guson. You testified that your husband left for work that
morning about 7:10 and about ten minutes later you went out
for the water?

A. Yes, sir.

Q. Which would make it 7:20. How long was it after you
went out from your house for the water until you came hack
~and this thing happened on your back porch?

A. Well, I’d say it was about 7:30.

Q. You say this happened on your porch about 7:307

A. Yes, sir.

Q. Do vou know who this person was who did this to you?

A. No, T didn’t.

Q. You didn’t know it at the time?

A. No, sir.
- Q. Do vou know it now?

A. Yes, sir, T know who he is now, but I mean I didn’t
know it right then.

Q. That day when did vou see that person again?

A. When they brought him up to the Church.

Q. Who!?

A. The Officers had him.

Q. Did you go down to where they had him?

A. Yes, sir. ,

Q. Why did you go down there and what did

page 289 } you do?

A. Well, they wanted me to identify him.

Q. What did you do when you went down?

A. T told them it was him.

Q. Is that the man seated right there that did this to
you? .

A. Yes, sir.

Q. Did you give the Officers a description of how he was
dressed?

A. Yes, sir.

Q. Before he was arrested?

A. Yes, sir.

Q. When he was brought back to you to be 1dent1ﬁed at the
Church did he meet that desecription?

A. Yes, sir.

Mr. Goad: All right, Mr. Wingfield.



168 Supreme Court of Appeals of Virginia
Annie H. Ferguson.
CROSS EXAMINATION. .

By Mr. Wingfield: '

Q. Mrs. Ferguson, were you born in the vicinity of Avon?

A. Yes, sir.

Q. In the house occupied by your mother now?

A. No, T wasn’t born there but I was born in Nelson
County.

Q. In the vicinity of Avon?

A. Well, it’s called Greenfield now but I don’t
page 290 } know whether you call it Avon or not.

Q. Well, let’s get this. How long—The house
in which you and your husband are now hvmfr has never
been completed has it?

A. Well, the upstairs hasn’t been completed

Q. I mean, does it have steps on the front porch?

A. No, it hasn’t.

Q. Your front porch is an elevated porch but you can’t
get to it because you haven’t put steps up yet, isn’t that
true9

A. Yes, sir. 7

Q. So the only entrance, the only way to go into your house
is through the back porch to get inside?

A. Yes, sir.

Q. And the well that you had been to is how far from your
house?

A. I’d say about seventy-five yards.

Q. The well is over near the road, between your mother’s
house and the Marcellus Hutchinson house, is that true?

A. Yes, 51r

Q. And is it closer to the Marcellus Hutchinson house or
closer to your mother’s house?.

A. Closer to my mother’s house.

Q. There is considerable distance between your mother’s

house and Malcellus Hutchinson’s house?

page 291 } A, Yes, sir.

Q. And then there is right much distance be-
tween the Marcellus Hutchinson house and the school house,
the school house lot?

A. Well, it’s not too much d1stance

Q. Now your mother’s house is closer to your house ’rhan
to any of the other buildings along there, isn’t?

A. Yes, sir.

Q. In other words they are practically side by side?

- A. Yes, sir.
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Q. As a matter of fact, your house is built on the same
lot and in front of your mother’s house, isn’t that right?

A. No, it’s not on the same lot. She owns her property
and we own ours?

Q. Yes, but it was a part of her lot, wasn’t it?

A. No, sir, never has been. :

Q. And then the Hebron Church is South of your house
but a little bit further away than vour mother’s house, isn’t
it?
A. No, the Church is closer to my house than it is to her
house. : ‘

Q. Well, your house is not too far from either one, the
Hebron Church or your mother’s house? '

A. No, it’s not too far away.

Q. Close to either one. So, in order to go to the
page 292 ! well you’d go across the back end of your mother’s

lot but it would be the side of the house?

Yes, bv the back door.
And then towards the road?
Yes, sir.
And then you would get your water from the well?
Yes, sir.
. Well now, the well being right on the road you could see
anvbody if thev walked up the road, couldn’t you?

A. Yes, sir. ,

Q. How did vou get the water from the well, with a bucket
or—

A. Drawed it up by a bucket.

Q. Brought it up by a bucket?

A. Yes, sir. o

Q. When you were at the well did you see anyone go up the
road?

A. No, sir. ‘

Q. Inf anyone had gone along the road going from the di-
rection of the Union Baptist Church you would have seen
him, wouldn’t you? .

A. Well, unless they went along before I went down to the
well.

orOrOr

Q. Well, when vou left the well where was your
page 293 } mother?
A. She was in the back yard.
Q. And close to her kitchen?
A: No, it was up on that little bank right behind her house.
(). Was yvour mother there when you went to the well?
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A. Yes, sir, she was in the house though when I went to the
well. :

Q. And did you see her when she came out?

A. Yes, sir.

Q. Were you on the way back when she came out or were
you at the well when she came out? ,

A. Well, T was at the well when she came out and when I
come back she was coming in off of that little hill. She had
done fed her cat.

Q. So that then you walked directly on to your mother’s?

A. Yes, sir. ‘

Q. And then you all had some conversation?

A. Yes, sir.

Q. T believe there was some testimony that it was perhaps
where you had the conyersation about fifteen steps from
where you and your mother were talking to your back door.
Do you estimate it about the same or is it further or closer?

A. Well, T don’t have the least idea.

Q. Well, it’s just a short distance, isn’t it?
page 294 } A, Yes, sir, it’s-a short distance.
Q. Just a few steps?

A. Yes, sir. ,

Q. And how long did you talk to your mother?

A. Just for a few minutes, possibly two minutes.

. Q. And from that position that you were standing if any-
body had gone along the road you would have seen them,
wouldn’t you? . _

A. Well, T don’t know. I mean, I was behind the house.

Q. T understood that when you were talking to your mother
you saw someone at your back door? '

A. No, T didn’t see him at the back door. I saw him
coming up by the front porch.

Q. Coming by the front porch?

A. On the other side.

Q. Did you see him: go in the kitchen door?

A. No, you can’t see from my mother’s.

Q. Well now, was he going up between your house and
Hebron Church?

A. Yes, sir.

Q. Did you know whether he was going into the Church
yard or going to your house?

A. He was coming to my house because I could see the

direction he was coming in. If he had been going
page 295 } to the Church he would have been going the other
way.
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Q. Well now, which direction was he coming from? Was he
coming from the South, or coming from the East, or flom
the North?

A. Well, he was coming from that tree there at the hlgh-
way.

Q. That would have meant he was coming from a South-
easterly direection, is that right?

A. T don’t know anything about d11eet10ns I just know
where he was coming from. '

Q. You know where South is? You know where the sun
rises?

A. Yeah. _

Q. He was coming from the right of where the sun rises,
coming up to your house, is that true? .

A. Yes, sir.

Q. And you saw him come beside your house and you im-
mediately took those steps on to see who it was?

A. Yes, sir.

Q. And when you got to your house you found there, the
place that you pomted out on the picture, this colored boy?
You said a teenager standing there?

A. Yes, he was standing on the door mat.

Q."And you didn’t know him?

A. No, I didn’t.
page 296 } Q. You had never seen him before?
A. No. :

Q. Never laid eyes on him before?

A. No, sir.

Q.. And then he asked you if you had any eggs to sell?

A. Yes, sir.

Q. And you told him you didn ’t".l

A. \Vell, I didn’t.

- By the Court

Q. Mrs. Ferguson, how long have you lived right there?

A. About nine years.

Q. That is in the home that you and your husband oc-
"C\]]')Y?

A. Yes, sir.

Q. And just prior to that did you hve in your mother’s
home?

A. Yes, sir, I lived with my mother a.bout six months after
I got manled

Q. How long before you got married did you live with your
mother?
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A. Well, I’ve lived with her all my life.
Q. T mean .right at that location.
A. About twenty years.

page 297 } By Mr. Wingfield: (Continuing) '
Q. And the man that you saw there on that
porch you had never before in your life seen?
A. No, I can’t say that I did see him because I haven’t.
Q. And you said after the remark was made about the
eggs and you told him you didn’t have any eggs that that
person struck you with a rock?
A. Yes, sir.
Q. How did you know it to be a rock?
A. Well, T didn’t know at the time.
Q. Well, how did you know that you weren’t struck with
his fist?
A. Well, T just knew it was something awful hard that hit
“ me but I didn’t know what it was.
Did you see the blow coming towards you?
. No, I didn’t.
Did you see h1s arm in motion?
. No.
Did you actually see the blow or feel it?
I felt it.
You felt it?
Of course.
And you don’t know from which direction the blow
came? You don’t know whether it came from a
page 298 } result of his arm mioving or as a result of some-
thing coming down from above”l
A. Well, it had to be his arm.
Q. How do you know it was his arm? You said you didn’t
see it.
A. It had to be. .
Q. Well, you are supposing now. What kind of flooring did
you at that time have on your back porch?
A. It was just wide flooring.
Q. Just what?
A. Wide flooring, about that wide.

OPOPOFrOrO

By the Court: .
Q. Wide boards?
A. Yes, sir.
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By Mr. Wingfield: (Continuing)

Q. Does this picture reflect the same kind of flooring that
you had on your porch at that time?

A. No, it’s a rug there now.

Q. This looks like it is running from wall to wall?

A. Well, it is. It is just carpet, rug, linoleum rug.

Q. Linoleum?

A. Yes, sir. _

Q. But at that time you had wide flooring on your floor?

A. Well, it’s still there but it’s a rug over it.
page 299 } Q. You’ve got it covered up now?
A. Yes, sir.

Q. This picture doesn’t show the situation as it was then”!

A. No, because we just put the rug on it, as I said.

Q. And those are wide rough boards?

A. Yes, sir.

Q. When you saw this person, whoever it may have been,
you said you were worried about your child and it excited
you?

A. Yes, sir, she was asleep

Q. Let me ask you, did you by any chance slip over those
boards and fall.

A I don’t think the cracks are that wide in the boards.

By the Court:

Q. What was your answer?

A. T said T don’t think the cracks in the boards could have
been that wide to hook your foot and fall over it.

By Mr. Wingfield: (Continuing)

Q. But there were cracks in the boards, were there not?

A. Yes, just little small cracks about like that.

Q. Was this washing machine there then?

A. Yes, sir.
page 300 } Q. Is this porch screened?
. A. Tt’s screened and it has reflector glass on

the outside.

Q. And the framework is there?

A. Yes, sir, it’s never been completed.

Q. And those hoards are rough, aren’t they?

A. Yes, they are rough on one side.

Q. And I think you sald you still had your hand on the
screen door?
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" A. Yes, sir.
Q And the bucket was sitting there“l
A. No, I dropped the bucket when he hit me and knocked

me in it.
You hadn’t set the bucket down?
No, I didn’t until he knocked me down.
You were still holding the bucket in one hand?
Yes, sir.
You had your other hand on the d001°l
Yes, sir.
Which hand did you have on the door?
Pushed it open like this with my right hand.
You were holding the bucket in your left hand?
Yes, sir.
Do you step up to go on that porch?

, A. Yes, sir.
page 301 } Q. How many steps is it?

A. Just one little step from the ground up.

Q.- And you were right there when you saw a. st1anoe man
to you on your porch vmth one hand on the door and a bucket
of water in the other one and in that position you fell and
skinned your leg on the bucket?

A. T didn’t fall until he knocked me down.

Q. You didn’t see him hit you, did vou?

A. Sir?

Q. You didn’t see him hit you, did you?

A. No, I didn’t see him but I know he hit me.

Q. You heard what the Doctor sald about the nature of
the wound, didn’t you?

A. Yes, sir.

Q. Apparently it looked as though something had—the
blow, or whatever it was, had been glancing. It had not heen
a sharp 1nstrument that had hit your head, hut it had made
an abrasion about a half inch in width. Could it have been
made by your striking your head on the frame work of this
screen that you are talking about?

A. No, it couldn’t have.

Q. How tall are you?

A. Some five feet six or eight.

Q. You weren’t knocked unconscious?

A. No.
page 302 Q. How hard was the blow?
: A. Pretty hard.
Q. But not enough to knock you unconscious?

OPOPOPOPOFS ]
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A. It was enough to knock you down.
Q. You didn’t fall out flat?
“A. T fell down on my knees.
Q. And you didn’t see his arm in motion?
A. No.
Q. And you tell this Jury that anybody would hit you with
that rock— _ ,
A. Yes, sir.
Q. —that it wouldn’t knock you out?
A. It didn’t knock me out but it knocked me clear down.
Q. I understood you just fell to your knees?
A. I did, knocked me clear down to the floor.
Q. And that you got dizzy?
. A, Tdid.
Q. But not unconscious?
A. No, not unconscious.
Q. There wasn’t any gash cut in your head, was'it?
A. T reckon it was. The doctor said it was.
Q. We heard what the doctor said about it. There wasn’t

any gash cut open that you took any stitches in?

A. No, they didn’t take any stitches but 1t was
page 303 } gashed.

Q. If somebody hit you with the sharp edoe
of that rock, do you thmk it would lay a gash open in your
head?

A. It depends on how hard he hits.

Q. And then you were helped up by the man, whoever it
was? He caught you by the hand and helped you up?

A. He grabbed me by the arm and pulled me up. ‘

Q. Pulled you up? What’s the difference between helping
up and pulling up?

A. Two different things, if somebody pulls you up or yanks
you up.

Q. And you never left the porch?

A. Yes, sir, I left the porch after he left.

Q. T am talkm(r about while the person was there.

A. No.

Q. That was talking to you?

A. No.

Q. You never left, you stayed there and you sereamed
when he caught you by the arm to lift you up?

A. When he dragged me up I screamed.

Q. Now, whoever was going up the road to your back porch
would be bound to see you and your mother in the vard if vou
could see that person coming up, wouldn’t he?
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A. Well, I don’t know whether he would or not because
: possibly didn’t look that way.
page 304 ¢ Q. If you could see them then you and your
mother were both in a position to be seen by that

person? _

A. Well, T reckon if they looked they could but I don’t
imagine he even looked. '

Q. And did he lay hands on you anywhere else except on
your arm? :

A. No, sir, he hit me on the head. A

Q. He hit you on the head and used both hands on your
arm? ' :

A. Yes, sir. .

Q. And you say pulled you up?

A. Yes, sir. .

Q. Wouldn’t it be better to say helped you up?

A. T wouldn’t say he helped me up, I'd call it dragging me
up, jerking me up.

Q. You got up and then you screamed and your mother
came running over?
. Yes, sir. .
And whoever it was there ran?
That’s right. .
Said nothing else to you?
. No, sir.
Put their hands no where else on’you?
. No, sir. ,

Q. Mdde no attempt to rape you?

page 305} A. No, sir. . -

Mr. Goad: That’s calling for her opinion, Your Honor.
The Court: Well, she has Qharged it.

POPOPOP

Q. And he made no effort to be—he made no improper
sexual ‘motions to you, did he? ' -

A. No, sir. '
Q. And your mother rushed over?

A. Yes, sir. ' _
"~ Q. And that person, whoever it was on your porch, had
gone?

A. He was running away.
Q. Do you wear glasses?

A. Yes, sir. :
- Q. How long have you worn glasses?

A. About eight or nine years.
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Q. Those same glasses?
A. No, I’ve had them changed, of course.
Q. T mean, did you have on those same glasses this par-
ticular day?
A. Yes, sir. -
Q. Did you have your glasses on when you went to the
well?
A I certainly did.
Q. Have you had your glasses repaired since
page 306 } then?
A. No, not since then, but I had them changed
last Spring. .
© Q. I mean since Auoust 7th, have you had any glasses re-
paired?
. No, I don’t think they need to be.
Avre your glasses bifocals?
. They are just made for close reading.
But vou do wear glasses all the time?
All the time. -
Did your glasses drop to the floor?
. No, sir.
Were yvour glasses broken?
. No, sir.
May I see your glasses?
Yes, sir. ’
Can vou find any blemish on those glasses anywhere?
No, sir, berause didn’t nothing happen te them.
And thev didn’t fall off when you were struck?
No, sir.
Or when you fell?
No, sir.
What is your vision? Tt appears that those glasses are
rafhe1 thick. aren’t they? May the Jury see them? Mayhe
thev want to see them. Do you know what your
page 307 } vision is?
A. Well, it’s for close up.
Q. They are for close up reading?
A. Yes. sir.
Q. And for distance vision they wouldn’t be much o‘00(’l to
vou, would they?
A. Well; T guess they would be all right. T mean, T can
see good: with them off distances as good as I can clow up.
Q But they are for close up readlnv”z
A. Well, T wouldn’t say they were just special for that.

0?@?@?@?©>@>@?@>@>
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By the Court:
Q. You wear them at all times, do you?
A, Yes, sir. -

By Mr. Wingfield: (Continuing)
Q. From wearing those glasses do you at times have dizzy
spells?

A. No, sir.

Q. Did you appear before the Grand Jury?

A. Yes, sir.

Q. You appeared before the Grand Jury?

A. No, I didn’t appear before them but I was up here.

Q. You have never offered any testimony before the Grand
Jury, before Judge Wheeler, or anybody in connection with

this case, except talking to Officers or the Com-
page 308  monwealth’s Attorney, have you? :
A. No, it’s just up to the law. They didn’t ask
me to.

Q. You have never made any complaint charging any at-
tempted rape, have you?

A. Those charges ‘were brought about by the Officers.

Q. But you haven’t appeared in connection with it or testi-
fied about anything, have you?

A. No, sir, because they didn’t ask me to.

Q. As a matter of fact, you were present on the day that
Judge Wheeler had a hearing—I forget the date of it—
September 5th, were you not?

A. T was up here for both times.

Q. You were here for both times?

A. Yes, sir.

Q. Nobody has ever called you and you haven’t told Judge
Wheeler or appeared in connection with it at all, have you?
A. Well, they didn’t ask me to, didn’t nobody ask me
to. '

Q. Did you ever tell them that you wanted to?

A. T just thought that if they wanted me to they would come
and ask me. ‘

Q. Do you know of any reason they might have had for not
wanting you to?

page 309 }  Mr. Goad: That is calling for an opinion, Your
: Honor. '
Mr. Wingfield: That’s all. I'll withdraw it.
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RE-DIRECT EXAMINATION.

By Mr. Goad:

Q. Mrs. Ferguson, I think I overlooked asking you one or
two questions. When you first saw this person coming up
towards your house across your front yard, between your
house and the Church, could you tell how he was dressed at
- that time? I mean, could you get a good description of him
at that time or c‘ould you see clea‘r enough?

A. Not right at that time but I did afterwards.

Q. Do you know whether it was the same person you saw
coming up there?

A, Yes, sir.

Q. —that was on the back porch?

A. Yes, sir.

Q. Do you know that?

A. Yes, sir.

Q. Then, when you saw him twice running away, once be-
fore he got to the road and once on the other side of the road,
was that the same person that was up on the back porch?

A. Yes, sir.

Q. Is there any question in your mind that that
paoe 310 } defendant is the one that you saw that was there
that day?

Mr. Wingfield: Your H01101 I don’t think that is a proper
rebuttal questlon
" The Court: I didn’t hear the question. "What was it?
Mr. Goad: I had forgotten to ask her whether it was the
same appearance of the person she saw first as the one that
was on the porch, and then I asked her if there was any
question that it was the same person at all times.

A. Yes, sir, it was the same person.
b 7 -

The Court: 1 think that’s all right.
Mr. Goad: Your Honor, that’s all.

The witness stands aside.
Mr. Goad: Your Honor, the Commonwealth rests.

Note: At this time a luncheon recess is had, to reconvene
at 1:15 p. m. of the same day.
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The Jury having left for lunch, the following were had.

page 311 }  Mr. Wingfield: If the Court please, there are
two motions I would like to make at this time.

The Court: All right, sir. :

Mr. Wingfield: The first one is that these proceedings be
dismissed, for three reasons. The first one is because there
was no order entered by this Court or asked by the Common-
wealth’s Attorney to be entered by this Court fixing a deter-
mination as to whether or not this Court would assume
jurisdiction of this juvenile or whether the matter would be
referred back to the Juvenile and Domestic Relations Court.

The Statute, as amended by the 58 Act, Section 16.1-176,
subsection (b), requires the investigation and report. That
investigation and report was apparently made and filed with
the papers in the Clerk’s office along with the records by
Judge Wheeler.

Now, the Tilton case indicates to me, sir, that the purpose
of filing that report is for this Court to, by its order, deter-
mine whether this Court ought to take jurisdiction or whether
it ought to be handled by the Juvenile Court. And until an

order is entered by this Court T do not think that
page 312 } it is proper to proceed with a Jury trial unless,
sir, and order is entered by you prior to the begin-
ning of the trial so directing and assuming jurisdiction of the
case. : .

I cite the Tilton case as my authority for that, sir. I do
not find it nor was it under the old Statute so expressly
stated that I can recall, but .the Tilton case certainly indi-
cates that that is the reason for that and that it should be
done.

As additional grounds for dismissing the case I submit
to you that this evidence shows that this man was illegally
arrested and illegally detained; and further, that there was
an illegal procedure in removing him from the jail, or from
the place of detention, on August 7, 1958, during which time
he was questioned and after which time and while he was
so removed the alleged confession came in.

My other motion is that the evidence be stricken, on the
ground that there is not sufficient evidence before this Court
that would permit a Jury to make a finding of guilty on Count
No. 1, as well as on Count No. 2.

There is no evidence which would permit a
page 313 } conviction under Count No. 1. As to those per-
sons who were present, there were two persons

present. _

Now, referring to the statements of the various Officers
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with reference to, first the denial, then the admission, then
another ‘denial, and then I think the report that is before you,
the report of the Probation Officer, the Officer making the
investigation, best shows the continued denial of his having
been present, sir.

The Prosecutrix herself, I think, absolutely eliminates any
question or any evidence of anything that could amount to
attempted rape.

If T remember—and I haven’t looked up this point re-
cently—but it is my recollection that in order for there to be
an attempted rape that there are two essential requirements.
And I didn’t know that this would come up, but that is my
recollection of it, that there must be the intent to commit rape
and that there must be some overt act in consummation of that
intent. Regardless of what the inference of intent may be,
there was certainly no overt act which would bring it within

the requirement of law. And the only person
page 314 } who would know about that overt act would be the

Prosecutrix and she has said that there was posi-
tively none. With reference to Count No. 2, there is some
evidence on the part of the Prosecutrix that she was struck
by some object, but if you will consider her testimony in the
light of the Doctor’s testimony and in the light of the instru-
ment that was used and described as used in hitting her with
it, T would submit to you that this would certainly create
" reasonable doubt in the mind of the Court and in the minds
of the Jury.

The Doctor described that wound as a wound one and a
half inches long and half an inch wide and an abrasion of the
skin or flesh, and not as a cut that would require a suture.
The Doctor said that there was instant bleeding, instant
bleeding. And the Court knows—I think we can assume this
to be a fact, that if an instrument had hit her suddenly, or
hit her on the head to cause the damage she said was done,
that that probably may or may not have caused instant bleed-
ing, but a scraping on the skin—you know how quickely that
does bleed—vou know that from probably using a razor some-

times, just- a little blood vessel this close to
page 315 } the skin, rather than coming from any bruise, or
lack of any bruise.

I submit to you from her statement, the Prosecut1 ix’s state-
ment as to that that vou cannot draw the conclusion that she
was struck by any object. She sald she was standing facing
the man; that she had a bucket in one hand and her other
hand on the door; that she did not see his arm move; that she
did not see an wob]ect strike her; but that she knew that she
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went down and that she had injury to her head, an injury to
her arm, and an injury to her leg. :

It isn’t explained, and I don’t think she could explain it,
anyone could explain how she received any injury to her leg
unless it was outside and there is one stoop. It’s just as
logical to believe from her evidence that in stepping up on
that one stoop that she fell and that it is conceivable that
her head was scraped. She was not knocked out. She said
she was made dizzy. She had on glasses that were made for
close vision, not for distant vision she said, but for close
vision. She had on those glasses, her glasses were not
broken.

A blow to her head 1 submit would not have

page 316 } left her glasses on and it would not have left her

glasses in that condition. It would indicate that

that was a scerape rather than a fall. And I think that the

Jury would certainly be justified in drawing that conclusion
as much as they would that she was struck by a blow.

I think with reference to those questions it is a question
of law.

Now, as to the second ground of my motion to strike the
evidence is that evidence has been admitted which ought not
to have been admitted by the Court.

Among others, T especially refer to the paperwriting signed
by this Defendant. You have heard the circumstances under
which it was signed. I submit to you that it was signed when
he was illegally in the hands of the Officers. He had been
jailed under a man who had no authority to jail him. He
had been removed from that jail and transported by means
that the law did not permit him to be transported. It could
not have been for the purpose of identification hecause he
had previously, according to the Officers, been identified.

Tt was not for the purpose, as he says, of getting a
page 317 } written statement because he was removed early

and according to the Officers he had made a
similar statement early in the day before he had been put in
jail. Tt was not for that purposé that he was removed.

A juvenile was placed in a condition of fear and bound to
have been, under those circumstances, in spite of what the
Officers said, scared.

T do not think that that writing ought to be admitted and
submit to you that his original statement when Officer Dixon
had him alone in a room had been admitted.

Now, T want to comment, too, with reference to—Of course,
that was illegal that he was held there. If he had been carried
before Judge Wheeler, as Mr. Goad would tell you, he still
hadn’t complied with the law because then they had no right
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to remove him from the Sheriff’s office to an office in the
Health building. They violated the law. And they had no
business holding him there, sir.

He made that statement, according to Officer Dixon and
according to Officer Whitehead and according to Officer Hart
, and Officer Moon, after there had been a com-
page 318 } plete denial. Now, I want the Court to bear this

in mind. He had been left in a room alone with
Officer Dixon.

Officer Dixon said, if you recall his testimony, ““I told him
to sit on a chair and he didn’t do it and I got him by his arm
and sat him down.”” And then he said on that occasion—
I don’t remember his exact words—about telling him that they
wanted to help him.

Now, T submit that under those circumstances, when they
took him down there and Officer Dixon talked to this fifteen-
year old boy, when they had him in that room illegally, that
when he caught him by the arm when he hadn’t sat down
when he told him to sit down, that the manner in which he
forced him to sit down was using coercion and it was done
for no other purpose than to force him; and that the offer
to help him was done for no other reason than to mislead
him.

There was, in the absence of the Jury, evidence taken with
respect to that. ‘And there is the evidence which the Court
will take into consideration, although it isn’t before the Jury,

of the fact that Sharon himself who testified that
page 319 } he was alone with Officer Dixon, that the other

Officers went out and left him alone, and that
Officer Dixon struck him, and he did place him—he was placed
in jail and that he was hit.

So, for these two reasons mentioned I move that the evi-
dence be stricken, sir; and for the third reason mentioned T
move that the proceedings be dismissed.

The Court: All right, Mr. Goad.

Mr. Goad: There are so many grounds here. I think I’ve
got them all listed, Your Honor.

The first ground given is that this Court has not deter-
mined whether or not it should refer the case back to the
Juvenile Court, under Section 176. There is nothing in 176
about that at all. Paragraph (a) of 176 specifies how the
case will get to this Court and the case has gotten fo this
Court exactly as preseribed in Section 176.

The Court: 1 thought he quoted that on the first ground
that no order had been entered with respect to this investiga-
tion. t
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Mr. Goad: I thought the ground was that you—

The Court: That is in Paragraph (b) on the
page 320 } next page.

Mr. Goad: I thought what he said was that
this Court had not fixed—as to whether or not, decided
whether or not it would refer the case back to the Juvenile
Court. Is that what your ground was?

Mr. Wingfield: That’s right, sir.

Mr. Goad That’s not in 176 That’s in 177. You didn’t
mention that section.

The Court: Yes. 176 refers to the report. I mean, it was
the subject of the reversal in the Tilton case.

Mr. Goad: The case has gotten to this Court under Para-
graph (a) of 176, beyond any question. The Juvenile and
Domestic Court had certified it to this Court further proceed-
ings, the Grand Jury met and indicted this Defendant.

Now, vou come to Section (b) of 176, you see the last
sentence. It says, “‘Provided, however, if the mandatory pro-
visions of this section have been comphed with by the Juve-
nile Court and the results thereof certified to a court of

record, the latter need not order such investiga-
page 321 } tion.”” That’s this Court, which this Court has

not done because it was already domne in the
Juvenile Court. So the provisions under 176 have undoubt-
edly been complied with.

Now, I gather from sort of a two-thronged proposition
there,—Mr. Wingfield didn’t mention 177 but he did mention .
something in his motion about this Court referring it back
to the Juvenile Court.

Now, Section 177 says thls “Power of court of record
over Juvemle offender.”” That’s this Court. “In the
hearing and disposition of cases properly before a court of
record having criminal jurisdiction of such offenses if com-
mitted by an adult the court may sentence or commit the
juvenile offender in accordance with the criminal laws of this
State or may in its diseretion deal with the juvenile in the
manner prescribed in this law for the hearing and disposi-
tion of cases in the juvenile court.”’

So until such time as this Court gets to the point of
sentencing this defendant—in other words, until the final
sentence, the final order of conviction, is entered this Court
still has the power over this juvenile defendant. And nothing

has been done, up to right now, to violate the
page 322 } provisions of Section 177.

So, T think the first motion you made is clearly
not supported by the law. _

Now.we come to the second motion. He says that this
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defendant was illegally arrested and detained. Now if we
study the juvenile laws under which this defendant was ar-
rested you find the statement in the case of Tilton against
Commonwealth, saying this, quoting the General Assembly—
I think it’s in this Act but I’ll just read from the decision
in the Tilton case.

With respect to the purpose and intent of this Statute the
General Assembly says, ‘‘This law shall be construed liberally
and as remedial in character; and the powers hereby con-
ferred are intended to be general to effect the beneficial
purposs herein set forth. It is the intention of this law
that in all proceedings concerning the disposition, custody
or control of children coming with the provisions hereof,
the court shall proceed upon the theory that the welfare
of the child is the paramount concern of the State and to the

end this humane purpose may be attained, the
page 323 } judge shall possess all necessary and incidental

powers and authority, whether legal or equitable
in their nature.”’

Now, everything that was done in this case carried out
these general purposes and intent. There is evidence in the
record here that we all felt, the Judge and everybody else,
felt that it would be harmful, the Officers felt that it would be
harmful to this defendant for him to go back down in this
community and therefore he was kept here and has been kept
here ever since that time.

Therefore, certainly we were thinking about the welfare
of this defendant.

Now those are the broad purposes. Now let’s come to the
‘more narrow provisions of the—

The Court: One thing that disturbs me greatly in this case
is the fact that Mr. Whitehead told the Officers they had no
right to take the bhoy out, and although he was not retained
as counsel, they knew about that when they took him out of
jail and took him back down to this place. I’d like for you
to elaborate on that point.

Mr. Goad: All right. May I come to that?
page 324 ¢  The Court: Yes, you mav.

Mr. Goad: In Section 164 of the Juvenile law
setting up the information to the Judge, investigation, peti-
tion, and so on. That section says this: '

“«“When the court’’—that is, the juvenile court—*‘receives
reliable information that any child or minor is within the
purview of this law or subject to the jurisdiction of the
court hereunder, except for a traffic violation or violation of
the game and fish law, the court shall require an investiga-
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tion * * *”* T won’t read about ‘the investigation. Next sen-
tence: ‘‘The Court may then proceed informally to make
such adjustment as is practicable without a petition or may
authorized a petition to be filed by any person * * *?’

Now, as Your Honor has already mentioned, the Juvenile
and Domestic Relations Court proceeds informally, have no
order books; the evidence is in the record here as to what
happened and as to what was domne by the Officers under

Section 194. Bear in mind the Court does have
page 325 } the power and does proceed informally because

there is no other record or means of keeping or-
ders set up. _

Now, Section 194 through 197, dealing with.194 first:

“No child may be taken into immediate custody except:”’
Now, under No. (4) this defendant was taken into immediate

custody:

““When there is good cause to believe that a child has com-
mitted an offense which if committed by an adult would be a

felony.”’

So we had a right to take him into custody and there is
“no question about that. Then, going on down to 197:

““Whenever a child under the age of eighteen years is taken
into custody the officer shall taking custody, depending upon
the circumstances existing at the time custody is taken, shall
use the following procedure or such appropriate parts there-
of :”’

No. (1) says, ““If it is during such hours as the court is
open, take the child immediately to the judge and the judge
may order the child detained in such manner as it determines
subject to further order of the court.”

In effect, I feel that that was done in this casec.

page 326 } Judge Wheeler saw this defendant. He was noti-
fied by the Officers that the defendant had been

arrested in this case, and the Judge authorized the Officer to
place the defendant in jail. It would certainly be reasonable
there to assume that further action was going to be taken
because further action did have to be taken under the law and
was taken. So therefore, we feel that in this case the Judge
did order the child detained in such manner as it determined,
that is, by placing him: in jail subject to further orders of the

Court.
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Then you came on down to the last part of that section,
and it says, ‘‘In any case where the child fourteen years of
age or over when taken into custody resists, or is in a drunken
condition * * *’7 Well, those conditions were not present.
«x x * op if the officer taking custody deems it to be to the
best interest of the child, or in the best interest of the public,
or it is otherwise impractical or inadvisable * * *’7 That
means just about anything. In other words, if the officer feels-

: for any reason, any reasonable reason—in this

page 327 b case they were still investigating the case. ‘‘The

officer may first get a warrant.”” That was done.

¢# = * then may take the said child to the special place of
detention for juveniles or to a separate cell of the jail.”’

Of course, we don’t have any facilities here. Then it says
this, ““Immediately upon a child being placed in a detention
home or jail under this section, or as soon thereafter as is
reasonably practical, the officer shall notify the judge * * *”’
Well, that was done, even in compliance with the first para-
graph and in compliance with this paragraph. “* * * and
shall request the judge to issue proper process and order of
commitment therefor.”’

Deputy Sheriff Moon has testified that he told the Judge
that they had arrested this defendant, and has testified that
the Judge told him to commit him to jail, or to put him in
jail. It is in evidence here that the Judge was advised that
day that he would have to issue proper papers. Papers were
issued.

There never was any question of hailing him out. No

bail was set from the beginning. I didn’t recom-
page 328 ¢ mend any bail in the beginning when the prelimi-
nary Court hearing was held.

The Court: -There was a question of bail because I had
the question.

Mr. Goad: There was no question of any bail—

The Court: You mean in the County Court?

Mr. Goad: In the County Court. And then Your Honor
stuck to the same position on my recommendation in this
Court, and there was no bail ever set, no amount was ever
set at any time. There was no question in anybody’s mind
that he would be bailed out, because even an amount was
never set. So he was held here all that time.

And the last provision there is that the officer shall notify
the parents. Well, it is in the record that that was done.

How can anything he illegal there when those provisions
have been complied with? :

Now, Your Honor, has mentioned particularly removing
him from the jail. Well, the Officers were in the process of
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investigating the case. You mentioned Mr. Whitehead going
to the jail and it is in the record that he advised the Officers
not to take him from the jail. That’s the point
page 329 } you raised. '
The Court: That he advised the boy not to go,
that he was a juvenile.

Mr. Goad: That’s right. The record is clear on that.
Mr. Whitehead, I believe the record shows, that at first he
was back consulting with the mother and told the Officers that
he was representing the boy. Then at the time he left the
jail he told the Officers that he was not representing the boy.
Now, certainly the Officers of this County investigating a
case are not bound by any orders of Mr. Whitehead, especially
after he has withdrawn from the case. Had he not withdrawn
from the case no doubt he and I would have consulted.

The Court: That’s the thing that bothers me. I doubt
whether it makes any difference, Mr. Goad, whether he had
withdrawn or not. He had already, obviously while he was
counsel for these people, had told the Officers that they had no
right, which the law provides, to take him. And he told the
boy not to go. That bothers me right much as just what the
effect of that might have on this whole thing.

Mr. Goad: You mean the Officers had no right
page 330 | to go forward with the investigation of the case,
a case such as this?

The Court: TUnder the Section of the Code which pro-
vides that they shall not transport him in Police cars and
things of that sort. Mr. Whitehead informed them that that
was the law.

Mr. Goad: I don’t think that is the law, Your Honor,
if he voluntarily agreed to go with them. That’s all the evi-
dence we have—

The Court: Well, an adult, yes, but where you have a
fifteen-year old—

Mr. Goad: He had a right to agree to go with them, didn’t
he? The evidence here is that the Officers had asked him
before lunch, after he had mentioned this board.

The Court: We appoint guardians ad litem for infants
because they don’t have the knowledge or the experience to
answer for themselves. That’s the thing that troubles me in
this case. '

Mr. Goad: Your Honor, I think I can clear it up for you.

The Court: All right, sir, go ahead.

o Mr. Goad: Under the evidence the Officers
page 331 } have testified that even before Mr. Whitehead

‘ went out there that this defendant had agreed
to go with them to try to find where he had thrown this piece
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of plank, piece of wood, down in the creek or the bushes
somewhere. They asked him where he had thrown it and they
asked him to describe the plank and he couldn’t do it, couldn’t
tell them. Then they asked him if he would go and show
them where it was. How, in the investigation of the case,
how could you say there was anything wrong about that,
if he agreed to go and show them where the plank was?
Certainly the Officers, if a juvenile commits a felony as we
claim in this case—the Officers are not hamstrung completely
in their original investigation, the day that the thing hap-
pens.

I don’t see any law, certainly under the power to investi-
gate a case, they would have a right if the defendant agreed
to take him and see if he could find a piece of wood that
he claimed was the weapon.

The Court: There are entirely different sets of rules.
Applying to juveniles there is a difference.

Mr. Goad: I don’t think there would be any-
page 332 |} thing wrong there. Assume that they violated
the law when they took him out of the jail, as-
sume that. I don’t assume it, but we will do it. And you
come to the proposition of law in this McHone case, McHone
v. Commonwealth, also in Winston v. Commonwealth. In the
summary of McHone v. Commonwealth was where a person
had been arrested for driving under the influence and the
Court held that he had been illegally detained. In other
words, the officers did not do their job. The Court held, as a
matter of law—

The Court: The Winston case? '

Mr. Goad: This is the McHone case. T will point out the
distinction between the two. In the McHone case the Su-
preme Court held that the defendant was illegally held in
jail. There wasn’t any question about it. He was held there
too long. He was claiming that he was sober and there was
evidence to the effect that he was sober, and the officers
wouldn’t permit him to be bailed, and it was found as a
matter of law and fact that he was held illegally.

Just like in this case, suppose Your Honor

page 333 ! believes that it was illegal to take him back down

" to the scene, which I do not concede for a minute,

but suppose you did. Then the Supreme Court says this,

¢ A conviction of a defendant does mot lack due process of

law merely because the Commonwealth’s officer has failed

to perform his legal duty in dealing with him after his ar-
rest.”” The law supplies him with a civil remedy for that.

““In so acting, the officer goes beyond the authority given
him by the Commonwealth and ceases to be its agent. His
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wrongful act should not deprive the Commonwealth of its
right to enforce its penal laws unless it is made reasonably
clear that such wrongful act has in fact invaded defendant’s
constitutional rights and deprived him of evidence material
to his defense which he would otherwise have obtained.”’

Now, it was a foregone conclusion right from the be-
ginning that this defendant was not going to be bailed out.
He was in jail to stay and he has been in jail since then, up
until today. How have his constitutional rights been violated
in any way? How has he been deprived of any evidence

material to his defense?
page 334} The Court: Well, of course, they say he has
been required to testify against himself illegally.

Mr. Goad: You are asking me about going out. I am
talking about that particular thing now. I haven’t come to -
that other point yet.

The Court: The same thing would apply to this.

Mr. Wingfield: It is stronger than this because this was
evidence illegally obtained.

Mr. Goad: Well, T hadn’t gotten to the confession yet.
You are asking me about the trip. The trip could not have
deprived him of evidence material to his defense, could not
have invaded his constitutional rights. How could the trip
have deprived him of any evidence which he would otherwise
obtain if he hadn’t made the trip? There is no question
there.

Now, in the McHone case it says, ‘‘In this case it has not
been shown that the officer’s act deprived the defendant of
material evidence.”’

In the McHone case the defendant was plainly drunk, and
the evidence was clear that he was drunk. And they held that

even though he was held in jail illegally that still
page 335 } it didn’t violate his right to obtain evidence in his
favor.

In the Winston case there was evidence tending to show
that the defendant was not drunk and that he was detained
illegally for over three hours, and that after he was finally
let out then he didn’t have the right, which could have been
in his favor, to have a blood test. Therefore, he was deprived
of that evidence which could have been in his favor.

The Court: Did the Court hold that even though they
arrested him that the detention was illegal, and that that
made no difference as the man was in fact guilty?

Mr. Goad: Yes, sir.

The Court: Let me see that. I didn’t recall that the
Court decided that (reading). All right, let’s move along.

Mr. Goad: Now, when vou come to the confession, Your
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Homnor, the question there, the way I take it—Mr. Wingfield
has sort of gotten me mixed up as to all these motions. . But
he doesn’t want the confession, I understand that. He doesn’t

want that to be in the evidence. Now, was there
page 336 ; anything illegal about the confession? First, we

have proved that it was a voluntary statement
beyond any question. It was a free and voluntary statement,
that he was cooperating with them and told them the truth.
There is no evidence here that this defendant had heard Mrs.
Ferguson tell her side of it when he made his statement.
When he made his statement you will see that it goes right
along with what she has testified to today, just about e\actI\
as c]ose as two people could tell it. And the§ were apart that
day. No one knew what the other one had said. This was his
statement and you have heard her statement. The Court
has already admitted the confession as heing a voluntary
confession. Now, the question—I take it from Mr. Wing-
field’s motion, is whether the Court had ordered the defend-
ant detained. Judge Wheeler had ordered him detained. He
bad been notified that he had been arrested, and he had been
advised that he would have to issue proper papers. If this

Court is going to say where there is no, certainlv no, it
doesn’t look like to me—any real mandatory thing in the
law—Is the Court going to say that the Officers in questioning

the defendant had to go into a jail full of other
page 337 | people to question a person, that they can’t take
him to an office around the Courthouse or close to
the jail where they can talk to him without anv interference
from people who don’t have anything to do with the case.
The Court: I am not much impressed with that point
in the evidence.

" Mr. Goad: All right, we will go on to the next one. The
next motion he made is that the evidence be stricken on at
tempted rape. Do you wish me to argue on that point?

The Court: If you wish to be heard.
Mr. Goad: Now, I have an instruction here which is based

on the instruction given and approved in the case of Lufty v.
the Ooamnonwea,lth. That was a case decided in 1919 and a
case very similar to this one. This is an instruction that
was objected to and the Supreme Court approved it.

“The Court instructs the Jury that if you believe from
the evidence beyond a reasonable doubt that Ethel Garrison
is under fifteen years of age, and if you further believe from

the evidence beyond a reasonable doubt that the
page 338 ¢ accused, Mosty Lufty, attempted by force to have
1n're1course with her and that he did any overt
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act towards carrying out that purpose, such as taking hold of
her or throwing her down,’’ which is exactly about what hap-
pened in this case, ‘‘then he would be guilty of attempted rape
as charged in the indictment in this case.’’

Now we come to the more recent case of Ingram v. the
Commonwealth, and that is very similar to this case. In the
case of Ingram v. the Commonwealth the defendant instead of
asking for eggs he went up to the house and asked for a
jack, for an automobile jack, which was later proved just to he
a pretense to get there. Has Your Honor read this case?

The Court: Yes, I read it.

Mr. Goad: Do you wish me to tell you what is in there?

The Court: No.

Mr. Goad: We feel that the Ingram case is very similar
to this case. If you have read it recently I won’t go into i,
sir. It is an excellent .authority for our position in this

case on the question of attempted rape. I don’t
page 339 } think there could be any question that the at-

tempted rape in this case is similar to the Lufty
case and the Ingram case and should the Jury question it
it should be submitted to the Jury. If you have any doubt
on that question T can go into the Ingram case more.

Now, on Count No. 2, he alleges that the evidence is in-
sufficient to submit that. Tt looks like it is just mainly a Jury
question on the facts. Here is this rock which is a right
good rock. She was assaulted with that rock. She was
struck in the head with it. She was knocked down. Whether
the Court would rule as a matter of law that that rock was a
deadly weapon or not I don’t know, but it’s a dangerous
weapon. She was partially disabled by it.

You will recall the different alternatives in the law: Intent
to main, disfigure, disable or kill. And certainly assault
with a weapon such as that is sufficient to go to the Jury
under Count No. 2. And the way I have the instructions
drawn of course this defendant couldn’t be convieted of
more than one crime. If he were found guiltv of attemnted

rape all the others—the Court would tell the Jury
page 340 ! that all the others would be dismissed, or he
would be acquitted on, not guilty.

If he was found not guilty of attempted rape then he could
be found guilty of lesser offenses all the way from attempted
rape down to common assault. That’s the view we take of
the case.

I think T have covered all of the points, maybe not exactly
in order. But I think I have covered all of these points and
sufficiently answered all of them. T think now that we can
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pri)c(tlaed with the case and that the motion should be over-

ruled.

" i[‘he Court: Do you wish to be heard further, Mr. Wing-
eld?

Mr. Wingfield: Just briefly, Your Honor. If I can read
you from the last paragraph of the Tilton case. It says,
““Section 8 of the Virginia Constitution guarantees to an
accused, whether guilty or innocent, that ‘He shall not be
deprlved of life or liberty, except by the law of the land.”
Skipping to the next sentence. ‘‘In the trial of the defendant,
Tilton, the constitutional provision has not been satisfied,

in that he was denied the benefit of the investiga‘-
page 341 } tion required by section 16-172.42.”’

Now, this infant has been deprived of his
liberty by virtue of a violation of the laws with reference to
his detention and otherwise. In reference to that, sir, if you
will read it, these questions that I have indicated on pades
58 and 59, T would submit—

The Court: What sections are they? -

Mr. Wingfield: The 4th section 'of 16.1-194, through Sec-
tion 197. And I say to you from all of this evidence that
there has been a flagrant violation of this defendant’s rights
with reference to his liberty.

The Court: All right, gentlemen, we will adjourn until
1:00 o’clock.

AFTERNOON SESSION.
1:00 o’clock p. m.

The Cou'rt: There are multiple questions that have been
raised in this case and I am presently of the opinion that
possibly some of them should have been raised maybe on an
application for a writ of habeas corpus before or after the
indietment. In order to be fair to both sides I think under the

McHone case I should at this time overrule the
page 342 } motion and allow the defense to present its evi-
dence.

You can state your exceptions now or later if you wish,
Mr. Wingfield.

Mr. Wmfrﬁeld I will state them later but let me get the
objection in, sir.

Counsel for the defendant excepts to the ruling of the
Court for reasons which have been stated when the motion
was made and with the permission of the Court the grounds
of exception will be put in the record later.

The Court: All right, call your witnesses, Mr. Wing-
field.
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MARCELLUS HUTCHINSON,
a witness called by and on behalf of the defense, being first
duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. \me‘ield

Q You are Marcellus ' Hutchlnson?

A. Yes, sir.

Q. Where do you live, Marcellus?

A. In Avon.

Q. Where do you live with respect to the home of Mrs.
Henderson, who has testified here?

A. T live right below Mrs. Henderson.
page 343} Q. Do vou live on the Afton side or the
Lovingston side?

A. The Afton side. .

Q. And how far is your house from the Henderson house,
approximately? Do you know?

A. T don’t know—I would say it is about two hundled
vards or maybe more.

Q. From where you live can you see the front portion of the
Union Baptist Church yard? '
© A, Yes, sir.

Q. Where do you work, Marcellus?

A. T was working at Trimble’s Dry Cleaning in Crozet,
at that time. :

Q. At that time?

A. Yes, sir.

Q. How old are you?

A. Thirty-seven.

Q. Are you married?

- A. Yes, sir.

Q. Your family lives in the house that you have just re-
ferred to?

A. Yes, sir.

Q. Do vou remember the day on which Sharon ‘Durrette
was arrested?

: A. Yes, sir.
page 344} Q. That day has been. stated to be Auonst Tth
‘of 1958. 'Is that the date you -are ref’errmt_r to?

A. That’s right.

Q. On that dav, in the morning of that day, did you see
Sharon Durrette?

A. T sure did. :

Q. Where was he when you saw him?
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M drcéllus Hutchinson.

A. When I saw him he was at the Church. It’s a big oak

‘tree sits right on the edge of the bank on the side of the

Church there, the driveway where you go up. And when 1
saw himi he was under that tree. This was no later than
quarter after 7:00 when I first saw him and he was there
continuously until T left home going to  work at twenty-five
minutes to 8:00.

Q. You saw him there at quarter past 7:007

A. Yes, sir.

Q. And you know he was there continuously untﬂ twenty-
five minutes to 8:00¢

"A. Yes, sir.

Q. On that day?

A. Yes, sir.

Q. And was 1t twenty-five minutes to 8:00 when you left
home to go to work?

A. It was twenty-five minutes to 8:00 when I left home.

Q. You heard later about him being arrested
page 345 } later that day?
A. Yes, sir, when T got home that evening my

wife told me that he had been arrested.

Q. Had you heard anybody scream before you left or
know anything about it?

A. No, sir.

Q. You don’t know about after twenty-five minutes to 8:00,
but you know he was there until twenty-five mlnutes to 8:007

A. Yes, sir.

Mr. Wingfield : l\Vit‘ness with vou.
"CROSS EXAMINATION.

By Mr. Goad:

Q. How did you happen to see him at 7:157

A. Well, T always watch the time in the morning so I won’t
be late going to work.

Q. Where were you when vou saw him at 7:15?

A. I was in the kitchen looking out the back door. The
back door faces the Union Baptist Church and it has a bltr
glass in it.

Q. Where was Sharon when you saw him?

A. He was under this tree.

Q. On  the side of the road?

A. Yes, sir.
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Marcellus Hutchinson.

Q. Not up in the Church yard?
page 346 } A. Well it’s on the Church property.
Q. It’s right down off of the main road?
A. That’s right.
Q. And you ]ust happened to look out your back window?
A. Back door.
Q. Out of your back door and you saw him down the
road?
A. Yes, sir.
Q. Right beside the Church?
A. That’s right.
Q. And you just happened to look at your watch and it was
7:152
A. That’s right, because I watches my time pr etty closely in
the morning before I go to work.
- Q. Look at that p1ctu1e Is this your house right here?
A. Yes, sir.
Q. Is this Durrette’s house up on the hill there, right
there?
- A. T believe it is. It looks like the top of it there.
Q. And is this the top of the Church.
A. That’s the top of the Church, the Union Baptist.
Q. And you saw down on the road from vour
page 347 } back ‘door here?
A. Yes, sir. The back door is on the far side
from where this picture was taken.
Q. You could see from your back door down to where the
road is?
A. Yes, sir.
Q. Looks like there are right many bushes and trees in
there, Hutchinson.
A. Tt’s not any trees in there, little bushes about that high,
I guess. But it’s clear vision from my back door. out to the
Church
Q. The Church is up on the bank, isn’t it? Sort of elevated
and a right good distance from the road?
A. Yes, sir. Well, we live up on a bank, too. The house
is up on a higher bank than the Chureh is on.
Q. What did you do, just stay there at your back door and
just watch him?
A. No, T didn’t—
Q. Didn’t you—
A. No, but I could see him off and on between that time.
Q. Whv were you paying any attention to’ him?
A. Well, T just wasn’t paying any attention at all.
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H e;w”y Reed.

Q. You weren’t paying any attention at all and you didn’t
even know who it was, did you?
page 348 A.Yes, sir, I knew who it was because I’ve
seen him there before waiting on Jackson to pick
him up.
Q. Well, that’s a right g 0'ood distance from your house down
to the Church isn’t it?
A. No, sir.
Q. And you say there were no bushes or trees there to ob-
struct your vision of the highway where he was?
A. No, sir, there wasn’t a thing to keep me from seeing
him from where I was.
Q. What time did you leave for work that day?
A. T left at twenty-five minutes to 8:00.
Q. All right, stand aside.

The witness stands aside.

HENRY REED,
a witness called by and on behalf of the Defendant, being
first duly sworn, was examined and testified, as follows

DIRECT EXAMINATION.

By Mr. Wingfield :

Q. Henry, where do you live?

A. T live up above O. F. Farrar’s store.

Q. How old are you?

A. Forty-seven.

» Q. Are you married?
page 349 } A. No, sir.

- Q. On the morning of August 7th—or rather,
the day that Sharon Durrette was arrested, do vou recall that
day?

Yes, sir, T saw him that morning when I went to work.
You saw him that morning?

. Yes, sir.

Do you know what time you saw him?
. Yes, sir.

What time was it?

. Twenty after 8:00.

Twenty minutes after 8:00?

T mean twenty minutes after 7:00.
How do you know the time?

I looked at my watch.

| P@?@>@>@>@P’
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| Henry Reed.

When you saw him?
. Yes, sir.
How were you traveling?
. In the truck, pickup truck.
Anybody in the pickup truck with you?
Yes, sir, a whole gang of men.
How many were with you?
. There were five.
Q. And when you passed you say you looked at
page 350 } your watch?
A. That’s right.

Q. .And it was 7:20 when you drove by? .

A. That’s right.

Q. \Vhereabouts at the Church was he and which Church
was it?

POPOFOPO

A. At the Avon Baptist, colored Church.

Q. And where was he, in the yard?

A. No, sitting up at the sign, right at the sign.

Q. Sitting down?

A. Yes, sir.

Q. And you know it was twenty minutes after 7:007
A. Yes, sir.

Mr. Wingfield: Witness with you.

By the Court:

Q. How did you happen to look at your watch mdmg along
there?

A. T didn’t want to get to work too fast.

Q. Too fast?

A. That’s right.

Q. Where were you working?

A. Working at Greenfield Hollow for Carl Barnes’ saw-
mill.

The Court: All right, Mr. Goad.
CROSS EXAMINATION.

- By Mr. Goad:
page 351 ¢} Q. What kind of watch did you haye?
. A. It’s right here (showing watch to counsel).
Q. How did you drive your truck along with both hands,
getting out the watch?
A, I wasn’t driving.
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Ardelia Johnson.

You weren’t -driving?
No, sir.
Where were you sitting?
Sitting in the back.
And you rode along and just when you happened to see
Dur1 ette you reached in your pocket and got out your watch?

A. No, the boy sitting with me, Frank he asked me what
time it was.

Q. Just at the time you happened to pass where you say
" you saw him? .
That’s right..
Was that 8:20 or 7:20?
. It was 7:20. -
Are you sure about that?
. Sure I’'m sure.
Why did you first say 8 20"2
Sir?
Why did you first say 8 20"1

A. T just got mixed up.
page 352} Q. Just 0ot mixed up?
A. That’s right.
Q All right, that’s all.

C O OFO

OrOrOFOr

The Witness stands aside.

ARDELIA JOHNSON,
a witness called by and on behalf of the Defendant, being
first duly sworn, was examined and testified, as follows

. DIRECT EXAMINATION.

By Mr. Wingfield:

Q Ardeha do you remember the day that Sharon Durrette
was arrested?

A. Yes, sir.

Q. Was that on AuO'ust 7th?

A. Yes, sir.

Q. On that day were you in an automoblle that went along
Route 151 by what they call the Union Baptist Chureh, the ,
Avon Baptist Church?

A. T was.

Q. Do you know whether there was a car anywhere in front

~of you or not, or whether anybody may have been in a car in
~ front of you?
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Ardelia Johnson.

A. No, T don’t think so. I think we were—Henry, who

just got off the stand was the only one ahead of us.
. Q. He was ahead of you?
page 353 + A. That’s right.
Q. Who was in the car with you?

A. Mr. Frank Alexander and Miss Dorothy Reed. Mr.
Alexander was driving.

Q. And you know that Henry Reed was ahead of you?

A. Yes, just in front of me, just in front of us. Well, we
were practically together.
In other w ords, the two cars were traveling along?
That’s right, and that was all.
Did vou see Sharon Durrette that morning?
. Yes, sir.
Do you know exactly what ‘nmo it was?
Yes, sir.
Where was he when you saw him?
He was seated on a rock right beneath the sign in front
-of Umon Baptist Church. There is a big tree there and the
sign is beside the tree. The rock is thelo below the sign and
he was seated there.

Q. And what time was that?

A. That was 7:20.

Q. Were you headed for work?

A. Yes, sir.

Q. Where do you work? -

A. In Waynesboro.
page 354 } Q. What time are you supposed to be at work?
A. About 8:00.

Q. And you know it was 7:20 and that Henry Reed was in
front of you, the car that you were in?

A. That’s I‘lo"ht

>@>@>@>@

Mr. Wingfield: Witness with you.
OROSS EXAMINATION.

By Mr. Goad:

Q. Did you look at your w atch?

A Yes, sir, T happened to look at my watch because
Dorothy asked me what time was it.

Q. Right when you happened to go by the place whe1e Dur-
© rette was sitting?
A. That’s rlght
Q. Somehody happened to ask you what time it was?
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Frank Alexander.

-~ A. Yes, I looked at my watch and it was 7:20, and he was
there up on the bank.and he waved to us and we waved
back.

Q. He was sitting down, wasn’t he?

A. That’s right. ‘

Q. Where do you live?

A. T live in Avon, right up there above O. F. Farrar’s
store, right in the back there.

" By the Court:
Q. When you say above it, ‘do you mean this
page 355 } way on Route 1517 |
A. That’s right.

'Q. Up on the bank before you get to that orchard?

A. Tt’s right up on a bank there. It’s the first house that
you get to after you come this way. It’s on the right-hand
side coming. :

By Mr. Goad: (Continuing)

Q. Where does Henry Reed live?

-A. In the same house.

Q. You live in the saine house with Henry Reed?
" A. That’s right, Henry, Dorothy.

Q. How about Marcellus? Where does he live, Marcellus
Hutchinson? :

A. Oh, he lives down the road from us. He’s the house
next to the Union Baptist Church down there.

Mr. Goad: That’s all.
The witness stands aside.

FRANK ALEXANDER, '
a witness called by and on behalf of the Defendant, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield: :
Q). Frank, on the day that Sharon Durrette was arrested,
did you see him in the morning of that day?
page 356 4 A, Yes, sir. A
Q. Were yvou in the automobile with Ardelia,
who has just testified?
A. T was driving.
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Q. Where was he when you saw him? :

A. He was right under that sign, that sign at the Church,
Union Baptist Church. -

Q. And can you estimate the time?

A. Well, the way we come—about the time, one of the girls -
sitting in the back says, ‘“Where is Sharon working at?’’
I said, ‘‘He is working with John Jackson.”’ And one of them
said, ‘‘Maybe we’re a little late.”” T looked at the watch and
noticed it was just 7:20. I said, ‘“You don’t go to work no
way until 8:00 o’clock.”” And I paid no more attention to
it, no more attention that day. '

Q. And you heard later that he had been arrested?

A, That’s right.

Q. You know Sharon pretty well, don’t you?

A. Yes, sir, I know him. -

Q- Do you know his general reputation in that community
as a law abiding citizen? .

A. I know he is a law abiding citizen. He’s a good Sunday
School boy. He works in the Sunday School. He works on
the usher board at the Church. And I felt that was about as
good as I could expect from teenagers. '

page 357 }  Mr. Wingfield: You may ask him.
CROSS EXAMINATION.

By Mr. Goad: .

Q. Where do you live, Frank?

A. I live in Dirt Town. \

Q. Tell the Court and Jury where that is with reference to
the Avon Postoffice?

A. Well, it’s Southeast from Avon.

Q. You know where the Union Baptist Church is, don’t
you?

A. Yes, sir.

Q. Well, is.it on the Afton side of that or is it on the Green-
“field side? ‘

A. You mean where I live at?
© Q. Yes, where you live. : : :

A. Well, you see, Afton side is on the left-hand side of
151. Dirt Town is on the right-hand side. You see, vou
come on down 151 and turn at Williams Creek to your right
to come into Dirt Town. -

Q. Is it off on that side road there going—just the other
side, the Afton side, of the one-lane bridge? '
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A. That’s right.
Q. You turn in that way?
A. That’s right.

Q. So then you were riding in this car up the
page 358 } road towards Greenfields, South?

A. No, sir. I went up there and picked up
those riders because I was driving somebody else’s—the
other boy was in the hospital and that was the reason I
happened to be driving that day.

Q. Were you driving?

A. Yes, sir. ‘

Q. VVere you d11v1ng your car? ;

A. No, sir, I was driving for another fellow.

Q. You didn’t see any watch yourself, did you? You
didn’t pull out your watch?

A. No, sir, I didn’t pull out my watch.

Mr. Goad: All right, that’s all.

The witness stood aside.

DOROTHY REED,
a witness called by and on behalf of the Defendant, being
first .duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION. "

By Mr. Wingfield:

Q. Dorothy on the morning of August 7th of 1958, were
you in an automobile with Ardelia Johnson and I‘rank
Alexander?

A. Yes, sir. _

Q. Did you see anything of Sharon Durrette
page 359 { that morning?

A. Yes, sir, he was sitting out there at the
Church under the sign on a rock.

Q. Do you know w vhat time it was? .

A. T'm the lady that asked the time. I thought we was
late and T asked Ardelia what time it was and she said
twenty minutes past 7:00, and 1 looked up on the bank and
saw Sharon and he threw up his hand at us.

Q. And you later during the day heard about Sharon being
arrested?
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A. I'read about it in the paper before I came from Waynes-
boro. .

Q. And you remembered the time that vou had seen him
and you remembered what had taken place and you let it be .
known?

A. That’s right, because I really saw him.

Mr. Wingfield: Witness with you.
CROSS EXAMINATION.

By Mr. Goad:
" Q. You all just happened to look at your watech when you
rode— v

A. No, I mean 1 was the one that asked the time about the
time we got to the Union Baptist Church. T said to them in
the car, I said, ‘““We are late this morning.”” And Ardelia

spoke up and said, ¢“No, it’s twenty minutes past
page 360 | 7:00,”’ and we looked up on the bank and Sharon
was sitting up there under the tree, right there

on the rock, right by the sign. But I didn’t thought, you
know, that this here was going to come up so that we would
have to say anything about the time, but I was looking at
him at twenty minutes past 7:00.

Q. It just happened that you all looked at your watch just
as yvyou saw Sharon? '

A. That’s right. :

Q- You actually looked at your watch just as you passed
‘where you claim he was sitting? '

A. T said we was late and she said it was twenty minutes
past 7:00. o :

Q. All right, that’s all. Where do you live, by the wayv?

A. T live up in a place called Coon’s Hill.

Q. You live with Henry Reed?

A. Yes, sir.
~ Q. And Ardelia Johnson?

A. Ardelia Johnson lives there, too.

The witness stands aside.

page 361 } ANN SPEARS,

‘ a witness called by and on behalf of the Defend-
ant, being first duly sworn, was examined and testified, as
follows : -
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DIRECT EXAMINATION.

By Mr. Wingfield:

Q. Where do you live?

A. Greenfields.

Q. Where do you live with reference to the Henderson
home?

A. I'd say approximately four and a half miles.

By the Court:

Q. That would be thlS side of the Henderson home, wouldn’t
it?

A. That’s right.

By Mr. ngﬁeld (Continuing)

Q. On the morning of August 7th, the day that Shalon
Durrette was alrested did you see Mr. Henderson that
morning ?

A. Yes sir, I did.

Q Whele d1d you see him?

. On the back of a trailer pulled by a tractor, driven by
\lr 0. F. Farrar.

Q. And what time was it when you saw Mr. Ilenderson?
I am talking about the step-father of Mrs. Ferguson.

A. T would say that it was between ten and
page 362 } fifteen minutes after 7:00 o’clock:
Q. Where was he when -you saw him?

A. He was standing on the trailer holding to the seat of
the tractor.

Q. T mean Whereaboufs, at what location?

A. Coon Hill.

Q. And how far is that from his home?

A. Oh, T couldn’t say definitely, but it’s as much as a
mile.

Q. And that was between ten minutes after 7:00 and 7:00 .
o’clock? .

A. And 7:00 o’clock, that’s right.

Q. And that’s the same Mr. Henderson that testified
here?

A. That’s Mr. Henderson right here, yes, sir.

Q. And that was the same day that Sharon was arrested?

A. That was, Thursday.

Q. And the 7:00 o’clock you are referring to was in the
morning or in the evening?

" A. Morning.-

¢
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By the Court:
Q Where is this location where you saw thls man?
- A. O. F. Farr’s store is on the—

Q. Right beside the creek there? '
page 363 } A. Tha.t’s right. Well, it’s between his house
. and the top of the hill. We particularly noticed

it that morning because evidently he was having trouble with
the tractor because it was bouncing. And Mr. Henderson was
holding to the seat of the tractor. We were going to Waynes-
boro to work.

Mr. Wingfield: You may ask her.
CROSS EXAMINATION.

By Mr. Goad:

Q. How do you know what time it was?

A, \Ve leave home, my home, around five after 7:00 every
morning.

Q. Did you look at your watch?

A. We a,lways do. It’s four or five of us that r1de in the
same car and we always compare watches to see who is right
and whether we all have the same time or not.

Q. You compare watches every morning when you get to-
gether?

A. Uh, huh, every morning. We sure do.

Q. That’s the first thing you do, you compare watches?

A. Well, not the first ’chlng, no. The first thing we do is get

cour stuff towether that we have got to take to work.

Q. I mean when you get in the car.

A. No, because wé get in the car, when we leave
page 364 } the house.
Q. Did you compare watches when you passed
by where you elaim you saw Mr. Henderson?
No, we had done that before.
You didn’t compare watches at that time?
No, sir.
Who was driving the tractor?
O. F. Farrar. -
And are you sure you saw Mr. Henderson on the tractor?
Most certainly did.
Which way was the tractor going?
Towards the orchard. It’s up the road towards Green-
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Marie Durrette.
By the Court:
Q. Is that towards what they call Rockfish orchard?
A. I believe they turn off near the same road as Rochfish
orchard.

By Mr. Goad: (Continuing)

Q. Which side of the car were you sitting on, the car that
you were riding in?

A. T was with the driver.

Q. On the front or back seat?

A. Front. ‘

Q. How many were in the car?
- page 365} A. Four. , ’
Q. Which side of the road was the tractor on?

A. The other side. "’ — _

Q. Why were you paying so much attention to this tractor?

A. Well, we were just laughing at him having such a
difficult time steadying himself. HEvidently Mr. Farrer was
having trouble steadying the tractor. T don’t know what had
happened but it was just bouncing and he was holding to the
seat evidently to steady himself. :

Q. All right, that’s all.

The witness stands aside.

MARIE DURRETT,
a witness called by and on behalf of the Defendant, being first
duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. You are the mother of Sharon Durrette?
A. Yes, I am. :
Q. On the morning of his arrest do you know what time he
left your house to meet anybody? )

A. Well, Sharon left home between five and ten minutes
after 7:00 o’clock to meet John Jackson. Some calls him
Key Jackson. ‘ :
page 366 } Q. Was he dressed to go to work?

A. Yes, he was. '
Q. Dressed in work clothes?
~A. Yes, he was.
Q. You know it was between 7:05 and 7:102
A. Correct.
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Q. And do you know where he was supposed to meet Jack-
son?

A. He was supposed to meet Key, John Jackson, at Union
Baptist Church, right down at the foot of the hill. He goes
down the hill and across the highway and up on the Church
property and that’s where he usually meets him.

Q. How old is Sharon? :

A. Sharon was fifteen years old. He is sixteen. He had
his sixteenth birthday on the 24th of August.

Q. Is he still going to school, or was he going to school up
until vacation for the Summer?

A. Yes, he was.

Q. And what grade was he in?

A. Well, he was promoted to high school. :

Q. Had he been working for John Jackson after school
had let out?

A. Yes, he had.

Q. Did he expect to go back to school this Fall?

: A. Yes, he did.
page 367 } Q. But he has been in' jail ever since August
Tth?

A. He most certainly has.

Q. Did you learn on August 7th that he was in jail?

A. Yes, at 12:00 o’clock I was at John Jackson’s, the
man which Sharon .worked for. I was in the house there and
some of the children came in after the Trooper had picked
Sharon up and they picked him up at 12:00 o’clock Noon.
Some of the children: come in and .said, ‘‘Miss Marie, the
Police got Sharon and gone down the road.” And so Key
stepped out and went across the road, because they had
asked him that they just wanted to speak to Sharon. So I
asked Davie Durrette would he carry me down to the house.
He didn’t tell anybody where they was carrying him, just told
him to come on and get in the car, that they wanted to talk to
him. And then Sharon got in the car and shut the door
and down the road they went.

So I got Davie to carry me back to my home and T didn’t
find anyone at home, so I asked him would he bring me to
Lovingston and so he did.

Q. And you came to Lovingston?

A. T certainly did.

Q. And do you know what time it was you got to Loving-
ston? -

A. Well, we left home I reckon around ten minutes after
or fifteen minutes after 12:00. So we came, you know, just

v
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about the time it takes to drive from my home
page 368 } up here to Lovingston.
Q. When you got here where was Sharon?

A. They had Sharon up‘stairs in the Sheriff’s office, across
the hall.

Q. Did you stay in sight of him within the bmldlng, with
reference to him, from: that time?

A. Yes, I sit upstairs. I consulted Mr. Goad here as one
of the Troopers had told me to go to him. And I asked him
would it be any chance for me to stay with Sharon. He told
me he didn’t know, that he was in the Sheriff’s office. So
he told me to go ahead and have a seat, which I did. T sat
there at the door. And I sat there and they didn’t bring
Sharon down. So I came downstairs and stayed out there
and waited.

Q. Did you see Judge Wheeler?

A. No, I did not. No one informed me to go to him.

Q. I've got to stick within the rules of evidence, but let me
ask vou this. Subsequently did you find out that Sharon
was in jail, was in the jail, locked up over here?

A. Yes.

Q. Did you go to that jail?

A. T certainly did.

Q. Was Mr. Robert Whitehead in that jail?

A Yes, he was.

Q. Did Sharon make any complaint in vour
page 369 | presence and in the pr esence of Mr. Robert White-
head about the manner in which he had been
treated?
Yes, he did.
What statement did Sharon make?
They wouldn’t let me to see Sharon.
Did you hear the accusation yourself?
You mean when I was in the jail?
Yes, I did.
And what did Sharon say there in the presence of any
Officer that might be there?

A. Well, M] ‘Whitehead, Sharon Key, and I was in the
jail and M1 Dixon came in and Hart, and I’m not too sure,
I think Mr. Whitehead.

Q. The Deputy Sheriff?

A. That’s right. And so Sharon had told Mr. Whitehead
before they came in asking had a warrant had been issued to
him, and Sharon told him no. He said it was a white piece
of paper or either a yellow paper.

@»»@?@?
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Q. I don’t know that you can tell what he told Sharon, but I
want to know what Sharon said about the Officers when the
' Officers came in.

A. Well, when Mr. Dixon walked in Sharon said, pointed .
out, and said in our presence, ‘‘That’s the big man that hit
me in my stomach, slapped me in my face, and told me that if

I didn’t own up that T was at this lady’s house
page 370 } that he would give me the same thing that they

give Emmett Till.”> So he asked me who was he
speaking of and I told him who he was referring to.

Q. That was the statement that Sharon made to Mr. Dixon
in the presence of you and Mr. Whitehead?

A. That’s right, and in the presence of Mr. Dixon. He
pointed him out when he walked in. He most certainly did.

Q. Do you know whether Mr. Whitehead had any conversa-
tion with the Officers concerning the future handling of
Sharon? : .

A. Yes. I went over and asked Mr. Whitehead would
he—

Q. T would like for you to tell it but it isn’t proper. Were
you present when Mr. Whitehead made any statement to any
of the Officers?

A. He told them—

Mr. Goad: Your Honor, I object to that. It is hearsay.

I’ve let some of it go on.
The Court: This boy was present, the Officers were

present.
Mr. Goad: He hasn’t es_tablished that.

By the Court:
Q.. Who was present when you heard this statement by Mr.

Whitehead? ‘
A. Mr. Dixon, Mr. Whitehead, and myself, and Key.

page 371 ¥ By Mr. Wingfield: (Continuing)
Q. Was Sharon there?
A. Yes, he was.
The Court: All right, go ahead.
Q. What did Mr. Whitehead tell the Officers?
A. He told them not to take Sharon out from the jail be-
cause he was only a boy fifteen years old.

Mr. Wingfield: You may ask her.
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CROSS EXAMINATION.

By Mr. Goad:

Q. Are you this boy’s mother?

A. Yes, I am.

Q. And you tell us that he left home that morning hetween
7:00 and 7:107?

A. That’s correct.

Q. Dressed in his work clothes?

A. That’s right.

Q. And you didn’t see him again until he was in jail?
Is that right?

A. T didn’t say I didn’t see him "again until he was in
jail. , ‘

Q. Where was the next time you saw him after he left your
home that morning?

A. I saw him at John Jackson’s house where he was picked

up at. ’
page 372 % Q. Did you see him before he was picked up?
A. Yes, I did. :

Q. What time was that, you say 11:30 or 12:00?

A. No, they arrested him—I don’t know whether they ar-
rested him but they asked him to get in the car around 12:00
o’clock.

Q. You were down at John Jackson’s house?

A. Correct.

Q. So then you didn’t see him from between 7:00 or 7:10
~ in the morning until approximately 12:00 o’clock that day?

A. T just stated that I saw him before 12:00 o’clock.

Q. Well, what time was it that you saw hini next after he
left home that morning?

A. Well, it was around the middle of the morning when I
saw him. B '

Q. Can you estimate what time it was that you saw him?

A. No, because I didn’t look at my  wateh.

Q. Did you see him just a short time before Sgt. Gaunce .
came in and asked him to go down to Hebron Church?

A. Well, certainly I did because he was out there in the
yard playing with John Jackson’s children.

Q. Well, how long hefore that had you seen him the next

time? When did vou go to John Jackson’s?
page 373+  A. I went there early in the morning.
Q. And when did Sharon come in there?

A. Sharon was there when I got there.
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Did he stay there the whole morning?
. Of course.
Do you know what time you got there?
. Not exactly.
You can’t tell us what time you got there that morning?
I just stated I couldn’t tell you exactly because I dldn ’t
look at my watch.

Q. You didn’t look at your watch?

A. No. _

Q. Well, one thing for sure, you don’t know what happened
‘or anything about Sharon from the time he left your house
that morning until you got down to John Jackson’s house?
_ During that time in the middle, you don’t know-what hap-
pened, do you?

A. What you mean? _

Q. I say you don’t know where he went or what he did,
of your own knowledge, do you?

A. Yes, I know where he was at, because he was at John’s
house when I got there.

Q. I say, before that you don’t Lnow where he was.

A. Well, T told vou he went to the Church.

page 374 } Q. Did you see him?
A. Why certainly—What you mean, did I see

POFOPFO
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Q. What. you have testified to is ‘that he—I just want to
establish this. He left home between 7:00 and ten minutes
after 7:00? .

A. T said between five and ten after 7:00.

Q. Well, between five and ten after 7:00.

A. That’s what T said.

Q. And then you didn’t see Sharon again until you went
to John Jackson’s house later on in the morning ?

A. Correct.

Q. All right. And you don’t know what happened in the
meantime? You don’t know anything about what happened
between 7:00 and the time you went to John Jackson’s house?

A. Of course T don’t know what happened. I just know
that John was supposed to pick him up.

Q. But you don’t know anything about that of your own
knowledge, do you? .

A. No.

Q. All right, stand aside.

The witness stands aside.
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page 375 } J. J. REED,

a witness called by and on behalf of the De-
fendant, being first duly sworn, was e\ammed and testified,
as follows

DIRECT EXAMINATION.

By Mr. Wingfield:
. You are J. J. Reed?
. Yes, sir.
Do you live near Avon?
. Yes, sir.
Do you hold any office in any Church?
Yes, I do.
‘What Church?
The Union Baptist Church.
What office do you hold in that Church?
Deacon.
How long have you been living in that vicinity?
. Well, practically raised there Been away for several
Vears but 11; s really my home there.
Q. Do vou know Sharon Durrette?
A. T know him.
Q. Do you know him pretty well?
- A. Pretty well, I reckon.
Q. Do you know others that know him that hve around

r»«:o ?><:é POPOPOPO

there?
A. Oh, yes.

page 376 } Q. Thr ough social and Church relat10nsh1ps"?
A. Who? .

Q). People who know him?

A. Yes, ves, that’s right.

Q. Do you know his general reputation for truthfulness and
as a law abiding citizen?

A. Yes, I do.

Q. Js that reputation good or bad?

A. Tt’s good, yes, sir. Good.

Mr. Wingfield: You may ask.
Mr. Goad: Stand aside.
The witness stands aside.

-

S. P. SMITH,
.-a witness called by and on behalf of the Defendant being first
duly sworn, was examined and testified, as follows:
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DIRECT EXAMINATION.

By Mr. Wingfield: :
Q. Where do you live? .

A. T live one mile North of Avon on Route 638.

Q. You are a farmer, aren’t you?

A. Well, practically.

Q. Are you a deacon in the Church that Sharon goes to?
: A. Yes, I'm Chairman of my Board and also a
page 377 } Deacon. /

Q. Chairman of the Board?

A. Yes, sir, and Secretary of my Church.

Q. How long have you known Sharon?

A. T’ve béen knowning him all his life.

Q. Do you know others that know him?

A. T know many of them.that knows him. ,

Q. Do you know his general reputation in that community,
the community in which he lives, for being truthful and a
law abiding citizen? S

A. Well, I don’t know nobody—I’'m speaking for myself—
T don’t know of anything that would go against his recom-
mendation to be a law abiding citizen of our neighborhood.

Q. He goes to your Church?

A. Yes, sir.

Q. Goes to your Sunday School? :

A. Yes, sir. And he’s an usher of our Church.

Q. He wouldn’t get that position, from the position that you
hold, unless you heard somebody else talk about him?

Mr. Goad: Your Honof, he is leading the witness. That’s
immaterial anyway.’ \

Q. Well, is that reputation good or had?
A. Tt is good.

“Mr. Wiﬁgﬁeld: You may aék him. -
Mr. Goad:  Stand aside.

The witness stands aside.

page 378 } JOHN JACKSON,
a witness called by and on behalf of the De-
fendant, being first duly sworn, was examined and testified, as

follows:
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DIRECT EXAMINATION.

By Mr. ngﬁeld

" Q. Jobn, I don’t want to repeat anything that you ‘have
told previously, but I do want to ask you this. Were you at
the Nelson County jail on the day of August 7th in the early
afternoon of that day at a time Mr. Robert Whitehead was
present and at the same time Sharon Durrette ‘was present,
and Officer Dixon and Officer Hart was there and perhaps
another Officer?

A. Yes, sir.

Q. Were you there?

A. T was there.

. Q. Did you hear Sharon make any statement with reference
to any treatment that he had received at the hands of any
Officer?

A. He said that one had hit him and—Had hit him up in
his face and hit him in his stomach.

Q. To whom did he direct that statement?

A. T don’t know the fellow, but he pointed to the man.

Q. Who did he point to as having hit him?

A. T don’t know one of them from another but
page 379 } he said a fellow dld it—I believe he said Oﬁ‘icer :
Dixon.

Q. You heard Sharon make that accusatlon"l

A. T think he did.

Q. Did you hear Mr. Whitehead, Mr. Robert Whitehead,
make any statement to the Officers?

A. He did that.

Q. What did he tell them?

A. He told them that—at the time we was in there the
Officers came in—they says to Sharon that they decided to
take him back down to the scene. Mr. Whitehead said they
advised by law to put him in jail and said they still are ad-
vised by leaving him in there.

Q. He told the Officers that?

A. He told the Officers that.

Q. Did you hear Sharon say anything about having made
- any confession?
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‘A. What you mean? _ ‘

+ Q. Well, let’s put it this way. Did you hear Sharon say
anything about what any Officer had threatened to do to him?

A. Well, he did.

Q. W hat did he say?

A. He said they were going to do him like—if he didn’t tell
“it, that they were going to do him like they did some other

case of some kind. I don’t know what it was.
page 380 ' Q. You didn’t know who they were talking
about? :
A. No, I dldn 't know.

Q How far is your house, approximately, from the Union
Baptist ‘Church?

A. Well, T just don’t remember. I imagine about three-
quarters of a mile, I imagine.

Q. You’ve never measured it?

A. T don’t think it’s quite a mile. T think it’s around
three-quarters.

Q. You have previously told about what time you picked
Sharon up and I won’t repeat that. -You may answer Mr.
Goad.

A. Yes, sir.

CROSS EXAMINATION.

By Mr. Goad:
Q. Who was present there in the ;1a11 when sou say you
were there?
A. His mother.
Q. Who else?
A. And Mr. Whitehead and myself.
Q. Just you three?
A. Us three was there. We was there and the Officers came
in.
Q. Who came in?
_ A. T don’t know the Ofﬁcers but three of them
page 381 } came in.
Q. Three Officers came in?
A. Yes, sir.
Q. How about Sharon, was he there? -
A. Yes, sir, he was there.
Q. Were the three Officers Deputy Sheriffs or State Police?
A. T don’t know what they—I don’t know who they was
but I know he pointed to this one man.
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Q. Did he have on a brown suit or a blue suit?

A. He had a brown suit on.

Q. All three of them?

A. No, all three of them didn’t have brown suits on. T
don’t reckon they did. I never paid particular attention
to what they had on.

Q. Well then, you didn’t know who he was referring to,
did you?

A. T know what was said.

Q. Did Sharon-tell you that he had already agreed to go
back with the Officers—

A. No, he didn’t.

Q. Let me finish my question. Did he tell you that he had
already agreed to go back with the Officers to the Ferguson
home and look for this plank or stick that he had told them

he had thrown away in the creek?
page 382+ A. No. : ‘
Q. He didn’t tell you that?

A. T didn’t hear him.

Q. Did Sharon tell you at that time that he had already
admitted that he had been there on the back porch?

A. He told us that he hadn’t been there.

Q). He didn’t tell you that he had already told the Officers
that he had been there?

A. No, he didn’t tell me that. '

Q. And you didn’t hear anything said about a plank?

A. Didn’t hear anything said about it. '

Mr. Goad: All right, that’s all
The witness stands aside. ‘

LAURA BANKS, .
a witness called by and on behalf of -the Defendant, heing
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION. A

"By Mr. Wingfield:

Q. Were you at John Jackson’s, or Key Jackson’s as they
call him, house the day that the Officer came there and got
Sharon? .

A. Yes, sir.

Q. Had you been there all the morning?
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i

Laura Banks. .
A. Yes, sir, I got there—I spent the night with
page 383 } Mrs. Teese, a widow lady—
Q. That’s all right. You were at Jackson’s
house that morning?

A. Yes, sir.

Q. Did you have any occasion ot know what time it was at
any time between 7:00 and 8:00 o’clock that morning?

A. Yes, sir. Mrs. Teese asked me, she said, ‘‘Laura, when
vou get to the house ask the little girl to go to the store for
me, 4 and when 1 got to the house Shmon was already .
tbere

Q. What time was that?

A. When I went on in I said, ‘‘T want you to go to the store
for Mrs. Teese,”” and I looked up at the clock “and she said,
“Now?,”’ and I said, ‘‘No, wait until after we eat our break—
fast.” And it was ten minutes to 8:00, and Sharon was al-

ready there.

Q. What was he doing at Jackson’s house?

A. Had two girls in a wagon and he was pulling it around
the house, 51t‘(1n0 in a wagon,.

By the Court:
Q. They were little <rnls°l -
A. Yes, sir, they were small girls. One is eleven and the

other one is ten, ten and eleven.

By Mr. Wingfield: (Continuing)
Q. And this was at Key Jaékson’s house?
page 384 } A. Yes, sir.
Q. At ten minutes to 8:00?
A. Yes, sir.
Q. And Sharon was already there?
A. He was already there.

Mr. Wingfield: Witness with you.
 CROSS EXAMINATION.

By Mr. Goad:

Q. Did you look at the watch? Did you happen to look at
the watch then?

A. No, when I went in and by talking to the little rrxrl I
looked at my clock. It’s an eleetrlc clock over on the ice-

box. .
Q. Just as you got to this house and you say you saw
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Sharon there you happened to look up at the clock?

A. Yes, when I went in.

Q. As soon as you went in?

A. Yes, sir, because I wanted the little girl to go to the
store. )

Q. All right, that’s all.

The witness stands aside.

page 385 } SHARON DURRETTE,
the , Defendant, being first duly 'sworn, was
examined and testified in his own behalf, as follows:

PIRECT EXAMINATION.

By Mr. Wingfield:
. Sharon, on the day of your arrest, August 7, 1958, you
- your home headed for what place?

O

lef

o

A. Union Baptist Church.

Q. Why were you going to Union Baptist Church?

A. Because Key Jackson always picks me up there.

Q. And what time was he supposed to pick you up?

A. He usually picked me up about 7:00. -

Q. About 7:007

A. Yeah, about 7:00.

Q. When you got to Union Baptist Church what did you
do?

A. T took and sat down there.

Q. You sat down where?

A. Sat down at the sign at the Church on a rock.

Q. Did you go anywhere before John Jackson, or Key

Jackson, got there?
A. No, T ain’t went nowhere.
Q. You stayed right at the Union Baptist Church.
A. Yes, T sat right down there. :
Q. You mean at the sign?
page 386 1 A. Yes, at the sign.
: Q. Did you go to the home of Mrs. Milford
Ferguson?
A. No, T didn’t.
Q. Did you go by the home of the Henderson’s on the
way down there? -
A. No, I didn’t.
Q.. Were you there continuously until Jackson picked you

up?
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A. Yeah, I was there when he picked me up.

Q. And when you left there where did you go?

A. We went on down to Farrar’s store and John stopped
there and he picked up something for his truck. Then we took
and went back to his house.

Did you see Laura Banks after you got there?
Yes, she were on the porch.
You saw her on the porch?
Yea, I seen her on the poreh.
Subsequently, were you in the Nelson Count\ jail?
Sir?
Were ‘you in this jail late in the afternoon?
Yes, I were in the jail.
Did your mother and John Jackson come to the jail?
Yes, they did.

Q. Was Mr. Robert Whitehead there?
page 387 } A. Yes, he was there.

Q. Did you make any statement to Mr. Robelt

Whitehead about anybody having struck vou?

A. Yes, I told Mr. Robert \Vhltehead Dixon was beating
me in the face and hit me in the stomach

Q. Why did you tell him that?

A. Because he kept on slapping me and told me if T didn’t
sign them papers he was going to do me like Emmett Till
down in Mississippi.

Q. And you did tell Mr. Robert Whitehead he had said
that?

A. Yes, I told him that.

Q. Were you telling him the truth?

A. Yes, I was telling him the truth.

Q. And did you hear Ml Robert Whitehead tell the Officers
anything?

A. Yes, he told them to let me stay right there at the jail
and don ’t carry me back.

Q. Did you go, to her house?

A. No, I didn’t go to her house.

Q. Why did you sign that paper?

A. Because he started beating me in my face and told me
if T didn’t sign that paper he was'going to kill me.

Q. Were vou scared?

A. Yeah, T was scared a little bit.

F@?@?@?@?@

!

page 388 } = Mr. Wingfield: Witness ‘with you.
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. "CROSS EXAMINATION.

By Mr. Goad: )

Q. Just scared a little bit when somebody was threatening
to kill you? Is that all you were scared?

A. Yeah, T was scared right much.

Q. We will change that then from a little bit to right much.

Now, when this was going on, Sharon, this was around the
" middle of the day, wasn’t it?

A. What going on?

Q. What you have just been telling us about, when Mr.
Whitehead was out there and you were telling him about
Dixon threatening you and so on, hitting you as vou claim?

A. Yeah, about 12:00.

Q. Well, the date that this—the time that this paper was
signed was 5:45 p. m., almost six hours later. Is that right?

A. What?

Q. When you signed this statement? You signed it, didn’t
you?

A. Yes, I signed it.

Q. And did you swn it at approximately quarter to 6 00
that evening? ,

A. No, I signed that paper that morning.

. You signed this paper that morning?
page 389 } A. Yes, I did. .
Q. What time?

A. As soon as they got throuo}l fussmg W1th me and all
that.

Q. Did you sign the paper before Mr. Whitehead came
out there? ‘ ‘

A. Yeah, T 51gned it before he came out there.

Q. Before your mother came out there?

A. Yeah, it was before my mother came out there.

Q. Well, the Officers have dated this and timed it at 5:45
p- m. You claim that von had already signed it when vour
mother and Mr. Whitehead and the rest of them were out
there? ,

A. 1 had already signed it.

Q. You had already signed it?

A. Yes. '

Q. Well, if you had alr eady signed it at that time why
did thev take you back to Avon after that?

A. They said they wanted to see if the woman could identify
me.
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Q. Well now, Sharon, you were taken by the Ferguson
home right after you were arrested, weren’t you?

A. Then they took me back that evening.

Q. Didn’t they take you back that evening to try to find this

piece of woed?
page 390 +  A. Yeah, they tried to find that, too, but they
say if she can identify me.

Q. So you admit, do you, and you know it’s the truth, that
when they took you back to Avon that evenmtT it was because
you had fold them you would try to find a piece of plank that

you had used? Is that right?

A. No, I didn’t tell them about no plank.

Q. Didn’t you tell them that that was the reason you were
going back down there, to find the plank for them?

A. No, I didn’t tell them nothing. Mr. Robert Whitehead
told that Officer don’t carry me back down there or nothing.

Q. Why did they carry you back down there then if it
wasn’t for the plank? To find the plank or board.

A. When they carried me out of jail they said they were
going to have me fingerprinted and then when they carried me
down there they said I was going on down there anyway.

Q. Do you recall anything about a plank that day? Did you
tell them anything about a plank?

A. Yeah, when he was beating me in the face he told me
I’d better tell them that kind of plank, that I’d used some-
thing like that.

Q. Well then, did you tell them that you had thrown the
plank away in the creek?

A. Yeah, I told them I had thrown it away in
page 391 } the creek.

Q. So that’s correct?

A. T didn’t throw it in the creek, though.

Q. I know, but you told them that, though?

A. Yes, I told them that.

Q. We know vou didn’t throw it in the creek but you told
them that and then after you told them that, wasn’t that the
reason they went back down to Avon and took you to try to
find where this plank was?

A. I don’t know. They said they had to take me down
there to have my fingerprints.

Q. They took you to Avon to take your fingerprints?

A. Took me down to the Police office.

Q. Now, if vou signed this statement when you claim you
did in the middle of the day, the Officers didn’t even know
that vou had used a rock at that time, did they?
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A. T didn’t tell them I used no rock.

Q. No, you had told them you used a plank, used a piece
of wood, didn’t you?

A1 dldn’t tell them that, for a minute.

Q. Well, I say you did toll them that, though, didn’t vou?

A. Tell them what?

Q. That you used a plank or a piece of wood?

A. Yes, that’s because they just kept on beating
page 392 } me, ’rhou(rh

Q. So when this statement was signed, if it was
signed in the middle of the day, it wasn’t any need to g0 hack
to Avon, was it? In this statement vou admit the rock.

A, The}7 took me back there.

Q. When you were picked up by Officer Gaunce down at
John Jackson’s house, you were b1 ought by Hebron Baptist
Church, were you not“2

A. Yeah I was brought by there.

Q. And dld Mrs. Felouson come out to the car and see
you?

A. Yes, she did.

Q. Did vou see her?

A. Yeah, I saw her.

Q. And did she say you were the one?

A. She said it.

Q. That’s what she said. So there wasn’t anv need to
take vou back to Avon to have her look at you again, was
there? |

A. They took me back down there and pulled in that vard
and told me to get on outside of the car and I stood on the
outside of the car and she say, yeah, I was the one.

Q. Then they brought you on to Lovingston, didn’t they?

A. Yeah then thev brought me on back here.
page 393 } Q. Now, T notice you have a little phrase that
vou use a lot. You say ‘“I took and came on

back,”” or ““T took and did this or I took and did that.’”’

Mr. Wingfield: When did he say that?

Mr. Goad: He said it about four or five tmies when vou
were questioning him. .

Mr. Wingfield: I don’t recall that he said that and I
have heen listening carefully.

Q. Tsn’t this statement in your own words, Sharon? Didn’t
Trooper Hart write this statement down late that ev ening?

A. He wrote it that morning.

Q. Trooper Hart wrote it that morning.



224 Supreme Court of Appeals of Virginia
Shagron Durrette.

A. Yes, he wrote it that morning.

Q. Did he take down your own wmds, try to take down
what you said?

A. He took some of my words down.

Q. Did you tell him this, ‘T took and ran out of the door’’?
Were they your own words, ‘I took and ran out of the
door”’?

A. No, Dixon say that himself. You see, he was the one
that taken it all down.

Q. And then did you tell him in your own words, ‘‘I took
and jumped across the bank’’? Did you tell him that?

A. Yes, that was when he was beating me that' morning and

they say that.
page 394} Q. And then did you say in your own words,
“T took and came back through the field to the
Union Baptist Church’’? Were they your own words?

A. T didn’t tell them that.

Q. Where did this bheating take place, now? Where did it
take place?

A. What beating?

Q. The one you are talking about.

A. Well, when thev was beating me in my face and all they
was down behind the Health Center.

Behind the Health Center?

Bottom of the Health Center.

The basement of the Health Center?
Yeah, in the basement.

What did theyv hit vou in the face W1th°l
He had his hand like this.

He hit vou with his fist?

Yeah, with his fist.

Did it leave any mark on you?

No. it didn’t leave no mark.on me.

. Did it bloody your nose or black YOur eve or cut your
lip or anythine like that?

A. No, it didn’t.

Q. Didn’t leave a mark on you?

A. T ain’t seen none.
page 395} Q. Did you tell Mr. Whitehead out at the jail,
' or anyone else, when John Jackson and vour
mother and all of them were out there, did you tell them that
yvou had alreadyv signed this statement‘l

A. Yes, I told them T signed it.

Q. You told them that you had already signed the state-
ment ?

@>@>@>@>@>@
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-A. T certainly did told them.

Q. Now, did you tell Officer Hart that you Went out to work
that morning down by the Union Baptist Church, and then
+ did you tell him that you decided to go up to Mrs. Ferguson’s?
. I didn’t tell him no such thing.

You didn’t tell him that?

. No, I didn’t.

Did he read this statement over to you?

He read the longhand to me.

Then did he read the typewritten?

No, he didn’t.

. And you signed it? ‘Why did you sign it if it wasn’t
true? :

A. Why T sigued it if it wasn’t true, because he made me
sign it.

Q Trooper Hart made you sign it?

A. Yes, he did. T mean, Dixon made me sion it.
page 396 ! Q. Did you hear Mrs. Ferguson testlfy here
today? :

A. Yes, T heard her testify.

Q. Had you ever heard her testify before during the time
this case was pending?- Have you ever heard her make a
statement about this case before?

A. No, I didn’t bear her make none.

Q. Well, how did you get all the information to 0o in
your statement about walking up to her house, 'plcklnrr up a
rock, asking if she had any eggs, and so on? How did you
- get all that information if you didn’t tell it to the Officers?
A. Because Dixon told me, he say, “You know you Went
_ up there to that woman’s house and asked for a dozen eggs.’

Q. Dixon is the only one that you have got it in for, is that
right? The rest of them treated you all rlght?

A He is the only one that done something to me.

Q. He is the only one that did anything to you? The other
- Officers treated you all right?

A. Yeah, they did. .

Mr. Goad: All right, that’s all..

OFrOPOFOr

The witness stands aside.

Mr. Winefield: We rest, Your Honor.
The Court: All right, sir. Is there anything fur‘(her
Mr. Goad? .
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page 397'} ' W. C. HART,
Trooper, upon being recalled on rebuttal by the
Commonwealth, was examined and testified, as follows:

DIRECT EXAMINATION. ,

By Mr. Goad:

Q. Marie Durrette, the mother of this Defendant, has testi-
fied that you were present when the conversation took place
in the jail in the presence of John Jackson and Robert White-
head and she and the defendant, is that correct?

A. No, sir, it is not correct.

Mr. Wingfield: If the Court please, it is my recollection
that she said she wasn’t positive that he was there.

Mr. Goad: No, I think she was positive. John Jackson
was the one that didn’t know but she was positive that he

was there.
The Court: They were all a little uncertain of the identity

of the Officers. That was my impression.

Q. Were you present at that time?

A. No, sir. I was only at the jail on two oceasions. I
was not there at that time.

Q. All right, sir, stand aside.

The witness stands aside. .

page 398 } GEORGE HENDERSON,
a witness called on rebuttal, having been prev-
iously sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:

Q. Mr. Henderson, one of these witnesses, Ann Spears, has
testified that that morning you were on the back of Mr.
TFarrar’s tractor going up Coon Hill.. Is that correct or -
not? -

A. No, sir, that wasn’t correct. I can prove by these Officers
that T was at home.

Q. Well, she said you were down on Mr. Farrar’s tractor
between 7:00 and ten minutes after 7:00 that morning. Is

that correct?
A. T can prove by the Preacher I wasn’t down there and I
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can prove by several peoplé that T wasn’t down there. The
Officers and all knowed I was at home all day. '

Mr. Wingfield: May the Court please, he testified prev-
iously that he had heen at home all morning in his direct
testimony. ’

Mr. Goad: T’ve got a right to rebuttal.

The Court: I don’t think there is any testimony that he
wasn’t down at Farrar’s. I think he would have a right to
rebut that. :

Mr. Goad: That’s all T wanted to ask him.
page 399 ¢ The Court: And you have asked him.
Mr. Wingfield: I have no questions.

The witness stands aside.

W. C. HART,
Trooper, upon being recalled by the Commonwealth, testifies
further, as follows:

DIRECT EXAMINATION.

By Mr. Goad:

Q. This defendant has testified that this written statement
was taken around the middle of the day on Thursday, August
7th. Did you take any written statement or make up any
written statement, or make up any written statement, or write
up, or type up for him to sign, and did he sign any written
statement of any kind before 5:45 p. m., on August 7Tth?

A. No, sir, absolutely not. )

Q. Was he presented with any statement before 5:45 p. m.?

A. No, sir, I never even questioned him before that time,
except the time we got in the automobile and went to Avon.
That was the first conversation T had had with him.

Q. Did you ever hear him claim before today that he had
signed the written statement in the middle of the day?

A. No, sir.

Mr. Goad: All right, that’s all.
page 400 } CROSS EXAMINATION.
By Mr. Wingfield: :

Q. Trooper Hart, it is true that vou went with Mr. Dixon,
Mr. Whitehead before vou went to lunch down to the Health
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building in the basement with them and discussed their going
to lunch, didn’t you?

A. No, sir, it’s not true at all.

Q. Well, T understood one of the Ofﬁcers to say that—
two of the Officers say that.’

A. The discussion about going to lunch was right outside
of the Courthouse here, right there next to the entrance to
the jail. As a matter of fact, a couple of Police cars were
parked around there.

Q. Where was the boy at that time? Where was Sharon
at that time?

A. I don’t know where he was. He was either in jail—I
assume that he was in jail at that time.

Q. Well, if I misunderstood some of these Officers to say
that when they left the Sheriff’s office that you, included,
went to the Motor Vehicle office—the Officers headquartels,
whatever it is—down in the County Health building, and
there discussed whether you would question him further or
go to lunch?

A. That is absolutely incorrect, sir.

Mr. Wingfield: That’s all.
The witness stands aside.

page 401 4 Mr. Goad: That is all, sir.
The Court: The Jurors have indicated that
they would like to have a view of the scene. ,
Note: At this time the Court, Jury, counsel, Prosecutrix
and Defendant take a viewing of the scene.

Whereupon, upon returning to the Courtroom the following
proceedings were had.

Mr. Wingfield: Your Honor, pertaining to the view there
is one question that I'd like to ask of one witness. I
don’t know whether there are any witnesses here who could
answer that question with reference to something we saw at
the scene. Could I be permitted to ask either Mr. or Mrs.
Ferguson the one question that I indicated to you, sir?

The Court: Yes, sir. Mrs. Ferguson, come back to the
witness stand just a moment.

1
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» ANNIE FERGUSON,
having been previously sworn, upon being recalled, testified
further, as follows:

Questions by Mr. Wingfield:
Q. Mrs. Ferguson, do you have a dog?
A. T did not have a dog at the time but I do
page 402 | now.
Q. You did not have a dog at that time?
A. No, sir.
Q. No dog at that time?
A. No, sir.

Mr. Wingfield: That’s all I wanted to ask, sir.
Mr. Goad: That’s what I wanted to ask her.

The Witness stands aside.

The Court: It’s so late and 1t will take an hour or more
to finish instr uctions and T think I had better excuse the Jury
until 9:30 in the morning, and I will ask the counsel to re-
main.

Whereupon, Court was adjourned, to reconvene at 9:30
a. m. October 29, 1959.

Mr. Wingfield: TIf the Court please, I’d like ‘to renew my
motion that I made at the conclusion of the evidence offered
by the Commonwealth, both to strike and to dismiss. And
my grounds for it will be the same as those set forth in the
gr ounds that I enumerated in my argument at the time.

In addition to that we now have additional

page 403 } evidence which has come from the defendant

which has substantiated the position that I am

taking in that argument. So, for that purpose I now renew
both motions: :

The Court: I overrule your motions.

Mr. Wingfield: I°d like to except to the Court’s 1ul1no°
and-save the point.

The Court: All right, sir.

‘Note: At this time the Court and Counsel consider the
instructions to the Jury; whereupon, the followm@ objections
and exceptlons were made by counsel

page 404 } ~-"The Court, having 1ndlca‘ted that he would give
S Instructions - #1, 2, 3, 4, 5, 6, 7, 8 and 9 offered by
the Commonwealth, Mr. Wingfield- said that he objected to
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the giving of Instructions 1, 2 and 3 and excepted to the
ruling of the Court in allowing said instructions to be given
on the grounds that there was not sufficient evidence before
the jury to warrant the giving of an instruction on attempted .
rape. The Court over-ruled the objection, whereupon counsel
for the defendant excepted for the reasons stated in his
objection.

The Court, having considered the instructions offered in
behalf of the defendant, refused to give Instructions marked
J, K, H, F and E to which refusal counsel for the defendant
noted his objections and excepted to the ruling of the Court
on the grounds that, with reference to Instructions J, K and
H, the same would instruct’ the jury with reference to a
question of fact and that the jury should have the right to
know the law applicable to such facts and, with reference to
Instructions F and E, the refusal of the Court to give said
Instructions was excepted to on the grounds that the jury
was entitled to be instructed as to the law with respect to
juveniles and to determine by the application of such law
whether or not the constitutional rights of the juvenile de-

fendant bad been violated. _
page 405 ¢}  The Court reconvened on October 29, 1959, and
the Court instructed the jury as follows:

In each and every case when the evidence is all in, it is the
Court’s responsibility to give you some instructions as to the
law applicable to the charges made against the accused per-
son. Now, of course it is first your exclusive duty and pero-
gative to decide what has been proved. It is up to you to say
what witnesses you believe and give them such credit as you
think is warranted, taking into consideration their oppor-
tunity to see and to know what went on and their intelligence
or lack of it and their interest in the case, if any, and to give
such credit as you feel is due. When you have determined
what you think the facts are, then you should take the in-
structions and apply the law to those facts.

You are instructed that your verdict in this case may be one
of the following: You may find the accused guilty of at-
tempted rape, or guilty of malicious wounding, or guilty of
unlawful wounding, or guilty of common assault, or not
guilty.

You are instructed that if you believe from the evidence
bevond a reasonable doubt that the accused, Sharon E. Dur-
rette, did feloniously assault one Annie H. Ferguson, a female
over 16 years of age, with intent to have carnel knowledge of

her against her will and by force, and then did
page 406 } there attempt to rape her, then the Jury shall find

) the accused guilty of attempted rape and fix his
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punishment at death; or in the discretion of the Jury, confine-
ment in the penitentiary for life or for any term not less
than three years.

You are further instruected that if you do not believe from
the evidence that the accused is guilty of attempted rape,
but do believe from the evidence, beyond a reasonable doubt,
that the accused did maliciously wound one Annie H. Fergu-
son with intent to maim, disfigure, disabled, or kill her, then
you shall find the accused guilty of malicious wounding and
fix his punishment at confinement in the penitentiary for not
less nor more than twenty years.

You are further instructed that if you do not believe from
the evidence that the accused is guilfy of attempted rape or
malicious wounding, but you do believe from the evidence
beyond a reasonable doubt that the accused is guilty of un-
lawfully wounding said Annie H. Ferguson with intent to
maim, disfigure, disable or kill, then you shall find the accused
guilty of unlawful wounding and fix his punishment at con-
finement in the penitentiary for not less than one nor more
than five years, or by confinement in jail for not exceeding
twelve months and a fine of not exceeding $500.00, in your
discretion.

You are instructed that if you do not believe
page 407 } from the evidence that the accused is guilty of
° attempted rape, nor of malicious wounding or
unlawful wounding, but you do believe from the evidence be.-
vond a reasonable doubt that the accused is guilty of com-
mon assault upon the said Annie H. Ferguson, then you shall
so find and fix his punishment at confinement in jail for
not exceeding twelve months or by a fine not exceeding
$500.00, or by both such cofinement and fine in the discretion
of the jury.

Of course, if you find him not guilty of any of those things

you shall say so.
. Now, you are instructed that attempted rape in criminal
law is the apparent unfinished crime and is composed of two
elements; one, the intent to commit the crime of rape; two, a
direct overt act done toward the commission of the crime of
rape, but falling short of the execution of the ultimate design.
Such act need not be the last proximate act to the completion
of the crime in contemplation, but is sufficient if it be an act
apparently adapted to produce the result intended.

You are further instructed that if vou believe from the
evidence beyond a reasonable doubt the accused with pur-
pose and intent of committing rape upon Annie H. Ferguson
committed an overt act toward the accomplishment of such
purpose which was of a character apparently adapted to
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produce the result intended, then you shall find
page 408 } the accused guilty of attempted rape, even though

the Jury may further believe that he subse-
quently voluntarily abandoned his purpose and did no further
act toward its accomplishment.

You are further instructed that the distinction between a
malicious wounding and an unlawful wounding is this: If
the person wounded had died as a result of the wound and the
accused would have been guilty of murder either in the first
or second degree, that is, a killing with malice, then the crime
is a malicious wounding. Whereas, if the accused would
have been guilty of only voluntary manslaughter, that is, a
killing in the heat of passion upon reasonable provocation,
the crime is an unlawful wounding.

You are further instructed that, as I said in the begin-
ning, you are the sole judges of the evidence and that vou
may believe or refuse to-believe any witness and that when
passing upon the credibility of any witness, you may take into
consideration his interest in the matter in controversy, the
reasonableness or unreasonableness of their statements, his
bias or prejudice in the matter, if any, his manner of testify-
ing and his opportunity for knowing the truth, and all other
surrounding circumstances appearing during the trial.

You are further instructed that a person is presumed to
intend that which he does and that which is the immediate
or necessary consequence of his act.
page 409 ¢ You are further instructed that in the offense

of malicious wounding and unlawful wounding
the Commonwealth must prove that such wounding was with
intent to maim, disfigure, disable or kill. To constitute such
intent, it is not necessary that there be in fact an actual
permanent maiming, disfigurement, disabling or a Kkilling,
hut the wounding must have been done with the intention to
permanently maim, disfigure, disable or kill; and not with the
intent to inflict such temporary or inconsequential injury.

The term ‘‘malice’’ as used in these instructions, and it is
used in these instructions in its technical sense, and may be
cither expressed or implied. It includes not only anger,
hatred, and revenge, but every unlawful and unjustifiable
motive. Malice may be inferred or implied from the delibe-
rate use of a deadly weapon, in the absence of proof to the
contrary: or' from any deliberate and eruel act done without
reasonable provocation. It is mnot necessary that malice:
shall have existed for any length of time and it may first
come into existence at the time of the wounding.

You are further instructed that while the Commonwealth
must prove the guilt of the accused beyond a reasonable doubt,
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this does not mean proof to a point of mathematical cer-
tainty. If you have an abiding conviction of the truth of the
charge, then you are satisfied beyond a reasonable doubt and

must convict the accused. A reasonable doubt
page 410 } must be based upon the evidence. Tt must not be

an arbitrary doubt without evidence to sustain it.
Tt must be a serious and substantial doubt in order to warrant .
an acquittal. It must be a doubt of a material fact necessary
for the Jury to believe to find a verdict of conviction and
not a doubt of immaterial and non-essential circumstances. A
doubt engendered by sympathy or dislike to accept the re-
sponsibility of convicting the accused is not a reasonable
doubt.

Further, you are instructed that the law presumes the ac-
cused to be innocent of this charge alleged against him until
he is proved guilty. The burden rests upon the Common-
wealth to prove the guilt of the accused beyond all reasonable
doubt. Nothing is to be presumed or taken by implication
against him. No mere preponderance of the evidence will

. suffice as in the trial of a civil case; nor is it enough that by
conjecture or speculation he may be supposed to be guilty,
but the Jury must be satisfied by the evidence that he is guilty
hevond a reasonable doubt.

~~ Now, a reasonable doubt in every criminal case is not a
mere form to be disregarded by you, but is a substantial part
of the law of this land and, before you can convict the accused
in this case, you must have an abiding convietion in your
mind, based upon the evidence in the case, that he is guilty
beyond a reasonable doubt. If you shall have
page 411 } any reasonable doubt as to any material fact
necessary to convict the accused of any offense
whatever under this indictment, you are bound to give him the -
benefit of such doubt. If, upon the whole evidence of the case,
there is any reasonable hypothesis consistent with the inno-
cence of the accused, he cannot be convicted.

You are instructed that the character of the accused, good
or bad, when proved may always be received with all the
other evidence and weighed by vou in favor of or against him,
as the case may be.

T.ast, you are instructed that you should disregard and re-
ject the confession made bv the accused in this case if you
believe from the evidence that such confession was obtained
by threats, foree or undue influence on the part of the officers.
or that the confession was not freely made bv the accused
without influence of hope or fear held out bv the officers.
That means that before a confession is valid evidence it must

" be freely given and without any intimidation on the part of
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the officers, without any violence or without any threats or
without any promises. Unless you believe it was freely given,
you should disregard that evidence.

Note: Whereupon, the Court and Jury heard the argu-
ment of each counsel.

page 412 }  After argument of counsel, the Jurors retired
to the Jury Room and later returned with the
following verdict:

We, the jurors, find the accused, Sharon E. Durrette,
guilty of attempted rdpe and we hereby fix his punishment at
27 years in prison.

Signed: ............ M. TUCKER,
Foreman of the Jury.

Mr. Wingfield: I move to set aside the verdict as con-
trary to the law and evidence; that the instructions objected
to by the defendant and given by the Court should not have
been given; that the Court erred in not striking the evidence,
certainly in so far as the crime of attempted rape is involved,
at the conclusion of the Commonwealth’s evidence; that the
Court erred in not striking all of the evidence at the con-
clusion of all of the testimony in the case; that the Court
erred in permitting the Attorney for the Commonwealth to
introduce in evidence the alleged confession of the defend-
ant; that the defendant’s constitutional rights were violated
in that the law with respect to the arrest, trial, custody,
transportation, and other requirements of the law with re-
spect to juveniles, was not complied with; and on the further

ground that the Commonwealth’s Attorney, Mr.
page 413 } Goad, should not have been permitted to testify

as a witness in the case and thereafter remain as
counsel for the Commonwealth in subsequent proceedings be-
fore the Jury.

The Court: All of these various points I will, of course,
take under advisement and will fix a later time to be heard
at greater length. There are a great many points which you
raise that will require considerable legal research and several
of them, as I have indicated before, are rather disturbing to
me, but I can’t set a date right now. I will set a date later
on when both of you can be heard at length with authorities.

Subsequently, the Court heard argument of counsel and on
May 4, 1959, over-ruled the defendant’s motion and excep-
tions to the ruling of the Court were duly noted by the at-
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torney for the defendant on the grounds set forth in the said
motion. '

Whereupon, the Court sentenced the defendant in accord-
ance with the verdict of the jury.

A Copy—Teste:
H. G. TURNER, Clerk.
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RULE 5:12—BRIEFS

_ §1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-
tain:

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the questions involved in the appeal.

(e) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.

(d) With respect to each assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

(c¢) The signature of at least one attorney practicing in this Court, and his address.

§2. Form and Contents of Appellee’s Brief. The brief for the appellee shall contain:

() A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.

(b) A statement of the case and of the points involved, if the appellee diiagrees with
the statement of appellant.

(c) A statement of the facts which are necessary to correct or amplify (he statement in
appellant’s brief in so far as it is deemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

(d) Argument in support of the position of appellee.

3 The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee’s brief.

§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts, Upon receipt of the printed copies or of the substituted
copies allowed in licu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.

(a) If the petition for appeal is adopted as the opening brief, the brief of {he appellee
shall be filed in the clerk’s office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk’s office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk’s office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk’s office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office.

(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agrei that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appel-
lant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) ahove for the filing of the appellant’s brief.

(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record, and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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