


IN THE

Supreme ~ourt of Appeals of Virginia
AT RICHMOND

Record No. 5076

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tues-
day the 6thday of October, 1959.

SHARON EMANUEL DURRETTE,

against

Plaintiff in Error,

COMMONWEALTH OF VIRGINIA, Defendant in Error.

From the Circuit Court of Nelson County

Upon the petition of Sharon Emanuel Durrette a writ of
error and sUp'ersedeas is awa:rded him to a judgment rendered
by the Circuit Court of Nelson County on the 4th .day of
May, 1959, in a prosecution by the Commonwealth against the
said petitioner for a felony; but said supersedeas, however,
is not to operate to discharge the petitioner from custody, if
in custody, or to release his bond if out on bail.
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RECORD
• •

• •

To the Sheriff or Police or Probation Officer of the County
of Nelson:

I COMMAND YOU, In the name of the Commonwealth of
Virginia, that you summon Sharon Emanuel Durrett, child or
minor 15 years of age, to appear before the Juvenile and
Domestic Relations Court of Nelson County, Va. on the 5th
day of September 1958, at 10 o'clock A. M., and that you like-
wise summon.Joseph Manuel Durrett, his father, Avon, Va.,
and Marie F'rances Durrett, his mother, Avon, Va. to appear
with the said child 'Orminor at the place and time above Rtated
each of them there and then to 'Show ca.use why the said child
or minor should ,not be dealt with according to the provisions
of the Juvenile and Domestic Relations Court law of 1950.
And this you shall in no wise omit, and have then there thiR

writ, with your return thereon.
Given under my hand, this 9th day of August, 1958.

,TOHN "Xl. WI-IEELER, Judge
Juvenile and Domestic Relations
Court.

DETENTION ORDER.

It appearing from the petition filed concerning the above-
named child 0'1' minor that said child or minor may come with-
in the purview of the ,Juvenile and Domestic Relations Court
lnw of 1950, or that the welfare of the above-named child or
minor requires that his custody be immediately assumed by
the Court, it is hereby directed that the officer serving the
above summons shall forthwith take said child or minor into
his custody and produce his .before my said Court, or commit
said child or minor to the Nelson County Jail, there to be de-
, tained until the time specified unless otherwise ordered by the
Court.

Given under my hand, this 9th day of August, 1958.

JOHN W. WHEELER, Judge.
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(on back)

Executed in the County of Nelson, Virginia, on the 12
day of August, 1958 by delivering a true copy of the within
summon in writing, to Sharon Emanuel Durrette, Joseph
Manuel Durrett, Marie Frances Durrett, in person.

F.D. WOOD
Sheriff, Nelson County, Va.
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Commonwealth of Virginia:

In the Juvenile and Domestic Relations Court of the County
of .Nelson.

PETITION.

Commonwealth of Virginia
In re

Sharon Emanuel Durrett, Avon, Va.
Child or minor of 15 years of age (born 24 day of August,

1942)
To the Honorable John W. Wheeler Judge:

NAME ADDRESS

Your Petitioner, Trooper '\T. C. Hart, Lovingston, Va. a
law enforcement officer-reputable person, respectfully rep-
resents unto your Honorable Court as follows:

That Sharon Emanuel Durrett C
whose parents are

NAME

NAME

w-C

W-C

ADDRESS (if un-
known so state)
Avon, Va.

AGE ADDRESS

Father Joseph Manuel Durrett C
Mother Marie Frances Durrett C

57~
47

Avon, Va.
Avon, Va
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or whose guardian/custodian/person having control and
supervision, or nearest. known relative is

....................................
NAME W-C AGE ADDRESS

.is in need of the care and protection of the State in that
he/she comes 'within the purview of the Juvenile and Domestic
Relations Court law of 1950 and is in need of the care and
protection of tlJe State in that within the said City or County
of Nelson, said minor stands charged with felonious assault
and attempted rape, in violation of la\vsof State of Virginia
That conditions are such that his/her welfare demands that
custody be immediately assumed by the Court:

\V"HEREFORE, your petitioner prays:

That summons may issue to said child or minor;
That his/her custody be immediately assumed;
And that the said parents/guardian/custodian/person hav-

ing control and supervision be summoned to appear before
your Honor's Court and show cause why said child or minor
should not ,be dealt with according to the provisions of the
above mentioned law, and that the Court have the necessary
investigations made and hear and determine the matters here-
in set forth and shall enter such judg'ments and orders as will
best conserve the welfare of said child or minor. .

Given under my hand, this 9th day of August, 1958.

TROOPER \i\TALTER C. HAR.T,
Petitioner. .
Lovingston, Va. (Address)

State of Virginia, to-wit:

This day personally appeared before me, John \V. Wheeler,
Judge of the aforesaid Court, the above-mentioned petitioner,
and made oath (affirmation) that the facts stated in the fore-
going petition are true to the best of his knowledge, inform a-
.tion and belief.

Given under my hand, this 9th day of August, 1958.

•JOHN W. WHEELER, .Judge.
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I have reviewed the above petition' and direct the following:

1. [ ] Petition denied.
2. [x] Investigation ordered returnable 5th day of Septem-

ber, 1958.
3. [x] That detention order be issued and served on the

child or minor and the matter set for hearing on the
. 5th day of September, 1958.
Also parents, witnesses, etc., be summoned to ap-
pear.

Date August 9th, 1958.
By 'order of . JOHN 'Y. WHEELER, Judge.

(on back)

Juvenile Docket No. 399

Juvenile Case

JUVENILE AND DOMESTIO RELATIONS COURT OF
THE Oounty Nelson.

COMMo}nVEALTH OF VIRGINIA

In Re:
Sharon Emanuel Durrett

Petition of Trooper 'V. C. Hart
Rece~ved and filed August 9, 1958 Date

FLORENCE DAWSON, Clerk.

Petition referred to Judge August 9, 1958 Date
Petition Granted August 9, 1958 Date
Investigated Date

Probation Officer.

Docketed for hearing 9-5-58
August 9, 1958 Date
Detention order issued August 9, 1958.

DISPOSITION: See Juvenile and Domestic Relations
Docket, page .... year

...... : .' '.. , Clerk.
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Commonwealth of Virginia:

In the Juvenile and Domestic Relations Court of the County
of Nelson. \

Upon the hearing on the within petition, duly held, it ap-
pearing to the Court'that the said Sharon Emanuel Durrett
is present in Court with his counsel and with the said parents
of said minor, Joseph Manuel Durrett and Marie F'rances
Durrett; it is ordered that said minor is certified to Circuit
Court of said County for proper criminal proceedings.

Given under my hand, this 5th day of Sept., 1958.

JOHN W. 'WHEELER, Judge.

Filed in the Clerk's Office the 22 day of Sept., 1958.

AUSTIN EMBREY, Clerk.

• " • • • •
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C. G. Q:UESENBERY, Judge .

• • • • •
The prosecution of the Commonwealth against this young

man has given me a lot of trouble. I have gone back and
forth over the case for considerable time and the're are
certain points that disturb me right much but I don't see
how this Court could set aside a verdict of the jury because
of these matters. l\T.owI was concerned about the identifica-
tion of this young man for one thing. The fact that the
, prosecutrix' lives a few hundred yards of this young man
and has lived there all of her life and said that she never
saw him and didn't know him. It seems a strange thing to
me. Of course, it was a question of fact and to the jury ap-
parently it seemed normal and they have resolved that
question and I don't see how the Court could disturb it.
There are seve'ral other points in the case that worried me'

a lot and about which I have given a lot of thoug'ht. There
are no authorities on the statute dealing with the points
which were raised in the trial. Now one point raised, I
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believe, by Counsel was the question of transportation of
this young man. While Title 16.1-196 is the section concerned
with transportation. In inteTpreting any statute, I believe
the Court must do so on the basis that the legislature must
have known of the existence of conditions throughout the

State and with tbat in mind the statutes were
page 39 ~ enacted. Now the Section I have just mentioned

says that a juvenile shall not be conveyed in a
police patrol wagon. Of course, the legislature knew when
they passed this statute that the police and the sheriff's
offices, particularly in the rural counties and small towns,
have no way except through their usual police cars to
transport children. I don't think the legislature had in mind
that every jurisdiction in the State would have to provide a
special mode of transportation for juveniles. I think this
statute was intended to cover the cities principally where
they have what is known as a "black maria", and the social-
minded people in the legislature and outside who hrouQ'ht
about the passage of this law had that in mind nnd I tllink
that is what the legislature meant when thev pnt this pro-
hibition in the statnte. However, that may be. Such t"ans-
portation doesn't seem to 111(\ to take away any of the
yonng man's rig'hts. He would be treated contrary to the
statute but I don't know if that fact alone would reprive
him of anv l'ights unopr the Constitution or undeT the laws
which would vitil'1te the decision of the iurv.
Now the point thflt bothereo me mORt.T think. "'1'1'; this Rec-

tinn HiJ-197 whiroh provides for ft method hv ",lli('h an officrq'

shonld take a iuvenile into custody and the evidence as I
recall and as I noted here in the trial was to the effect that
this young man waR hrou.Q'ht into the sheriff's office or an

" , office adjoining the court room somewhere and thl'1t
par.:e 40 ~ the juvenile conrt judge came to the door and his

attention was directed at this young' man as having
been taken intn cURtodv. Now theTe ,~'as no formal court
order entered by ]\fl'. 'Wheeler, the juvenile judr.:e. and as a
ml'1tter of fact. my observations throng-hout many of the Cir-
cuits of VirQ'inill. the iuvenile courts are run .on a rather
infoTmrJ1hasis ann. I doubt whether manv of them draw for-
mal oro erR oirectini! the arrest or tlH' dehmtion of a iuvenile.
HowevPl'. that 111ftV be the action of the officerI" and the courts
mav in the opinion of some fall short of the statutory re-
qnirpments.
Mr. Wheeler. the inv/mile CouTt iudg'e. is a layman, as ~'ou

know. not verspn in HlP InWR and I dOl,ht ",h pth ('1' hp has
undertl'1ken to study the Title 16 as most of the lawyers wonld
and, of course, there are some very important matters con-
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tained in this Title about which the juvenile COUJ:tsshould be
fully conversant; however, I doubt whether Mr. "Theeler
has had much experience with this sort of thing and had prob-
ably no advice on how to proceed. I don't know that here
again that this is sufficient to say that the jury findings should
be set aside; however, I think that possibly on hoth points and
possibly one other raised by Counsel dealing with the Title
16 I think that the matter should be settled bv a court of last
resort so that all of us throughout the Stat~ will know just
how far to go on these matters and just what the statute does

mean.
page 41 r On the facts, as I said in tIle beginning, there was

some doubt in my mind about the question of iden-
tity; however, that has been resolved by the jury and I can't
go behind that.
The other point .which is of considerable importance I think

to the defendant was the question of the confession. I re-
solved that in favor of tl10 confession. I don't think that it
had been obtained illegally, and so ruled. Now I did do some-
thing that is not usually done. I instructed the jury on the
question of the confession. This, I think, was prohably im-
proper. I think that nnder the decisions. it is the court's
responsibility; however, I think that the error, if anv, would
be more favorable to the defendant than to the Common-
wealth and that it would be l]armless error. The fact that it
gave the defendant another chance to have someone say,
namely the jury, that the confession was not a legal valid one
was more favorable to him than he was entitled to have so I
think that error, if any, is a harmless error: otherwise, I
don't know of any other points in the case that have any
merit.
There are a number of issues and where you have a multi-

tude of them it sometimes is almost overpowering: however,
when you break them dovvn piecemeal and analyze them
separately, actually they don't amount to too much, except for
this point raised under Section Title 16.1-197. That is the
Section about taking children into custody. That troubles

me a good deal but on the other points, I didn't
page 42 ~ seem to have any difficulty; however, on the whole

I think the ;urv's verdirt will have to stand and
that this young man will have to take his problem elsewhere.

Filed in the Clerk's Office the 4 day of May, 19G9.

AUSTIN EMBREY, C10rk.

page 43 r
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•

Circuit Court for the County of Nelson, on Monday, the
fourth day of May, nineteen hundred and fifty-'nine.

• • • •

This day came the Commonwealth by bel' attorney as well
as the said Sharon Emanuel' Durrette, who was brought into
Court in custody of the jailer and set to the bar. Also came
E. C. -:\Vingfield,attorney for the accused.
,And the Court, having considered the motion of the de-

fendant to set aside the verdict of the jury in this case on
various grounds, doth over-rule the said notion of the defend-
ant for reasons orally stated in open court.
And it being demanded of the accused if anythinp; for him-

self he had or knew to say why judgment should not be pro-
nounced against him according to law, and nothing' being
offered or alleged in delav of judgment, it is accordimdv the
judgment of this Court that the said Sharon En]anuel DuJ'-
rette be and he is heTehy sentenced to confinement in the peni-
tentiary of this Commonwealth fOT the term of 27 years,
the period bv the Court ascertained as aforesaid, ann that the
Commonwealth of Virginia do recover against the said 8haron
Emanuel Durrette its costs by it about its prosecution in tJlis
behalf expended.
And it is further ordered tha t, as soon as possible after the

theentrv of this order the prisoner be removed and safely
conveyeClaccording to law from the jail of this court to the
said penitentiary, the]~ein to be kept, confined and treated
in the manner provided by law.
The Court orders that the prisoner be allowed credit for all

time sp'e1'hd in jail awaiting trial. The Court certifies that at
all times during the trial of this case theaccusec1 was per-
sonally present. '
And the prisoner is remanded to jail.

page 47 ~
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To the Clerk of the Circuit Court of Nelson County, Virginia:



10 Supreme Court of Appeals of Virginia

Counsel for the defendant, Sharon "Emanuel Durrette, in
the above entitled action in the Circuit Court of Nelson
County, Virginia, hereby gives notice of appeal from the
Order entered in this action on May 4, 1959, and sets forth
the following assignments of error:

1. That the defendant's constitutional rights were violated
"in that the law with respect to the arrest, custody, trial, trans-
portation and other reqllirements of the law with respect to
juveniles, was not complied with; and
2. That the Court erred in admitting as evidence vvritten

and oral confessions allegedly made by the defendant; and
3. That the Court erred in permitting the Attorney for the

Commonwealth to give oral evidence before the jury and
to remain on the case as counsel thereafter; and
4. That the Court erred in failing to strike the evidence

at the conclusion of the Commonwealth's evidence in so far
as the charge of attempted rape was involved; and
5. That the Court erred in failing to strike the evidence at

the conclusion of all of the evidence in the case in so far as
the charge of attempted rape was involved; and
6. That the Court erred in giving Instructions 1, 2 and

3 and in refusing to give each of the Instructions marked
E, F, H, J and K; and

7. That the Court erred in refusing to set aside
page 48 ~ the verdict and grant a new trial on the ground

that the verdict was contrary to the law and the
evidence, and the refusal to give Instructions E, F, H, J and
K offered for the defendant and for giving Instructions 1,
2 and 3 offered by the Commonwealth, and in admitting the
introduction of evidence which should not have been ad-
mitted, and in failing to declare a mistrial because the laws
with respect to juveniles was not complied with.

E. C. 'VINGFIELD
Counsel for Sharon Emanuel
Durrette

Filed in the Clerk's Officethe 26th day of June, 1959.

AUSTIN EMBREY, Clerk.

• .. • • •

Circuit Courtroom, Nelson County Courthouse, Lovingston,
Virginia. Monday, October 27, 1958, Tuesday, October 28,
1958, and 'Vednesday, October 29, 1958.
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w. C. Hart.
The above-entitled matter came on for trial by 12-man

Jury at 9 :30 a. m., each day.

Before Honorable C. G. Quesenbery, Judge.

Appearances: Robert C. Goad, Esquire, Lovingston, Vir-
ginia Attorney for the Commonwealth;
E. C. ",Vingfield, Esquire, Charlottesville, Va., Counsel for

the Defendant.

The Court Reporter and the Jury were duly sworn.

page 2 rW, C. HART,
Virginia State Trooper, a witness called by and on

behalf of the Commonwealth, being first duly sworn, was
examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are State Trooper "'V. C. Hart, of Lovingston?
A. Yes, sir.
Q. How long have you been here in this County, Mr. HarH
A. Since the Spring 'Of1953. . .
Q. Did you receive a call to investigate this case?
A. Yes, sir. .
Q. Go ahead and tell the Court and Jury about your 111-

vestigation .
. A. It was around approximately 6 :30 or 7 :00 0 'clock-
probably later than that, around 8 :00 '0 'clock I received a
call to go to Avon that there was some trouble over there.
I contacted Mrs. Annie Ferguson at her home around 9 :00

o 'clock in the morning-.
Q. After you got the call did you go right straight down

there?
A. I went strail.rht down thm;e. I called Denutv Sheriff

'Whitehead at his home and he met me at Ma'ftin's Store, and
we went directly to Avon to Mrs. F'erguson's home.

page 3 ~ Q. Y'ou got to Mrs. Ferguson's home about 9 :OO?
A. We got there around 9 :00 o'clock. And we

interviewed Mrs. Ferguson.
Q. Of course you can't tell what Mrs. Ferg-uson told you,

but did you get a description of the man who she said did this
from her?
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W. C. Hart.

A. Yes, sir, I did. I talked to Mrs. Ferguson and to Mrs.
George Henaerson.
Q. Did you get the name of the man who did this?
A. Yes, I did.
Q.'~Tho did you get the name from?
A. I got the name from Mrs. George Henderson.
Q. But you got the description from Mrs. FeTguson?
A.' From Mrs. F'erguson and also from Mrs. Henderson.
Q. All right, with that information, what was done, Mr.

Hart?
A. I attempted to find this Sharon Durrette. Mrs. Hender-

son knew his last name. She told me-

Mr. '¥ingfield: I object to what she told him.

A. Well, the name I had was Herman or Sherman Durrette.
From that description I looked for Sharon Durrette and went
to his home, which is just a short distance North of Mrs.
Ferguson's home, and did not find him.

Later I was joined by several 'Other Police officers.
page 4 ( Sgt. Gaunce came over from Waynesboro. Trooper

Lightman came over.
Around 11 :000 'clock I had to leave and come to Court

in Lovingston. '
Q. '¥hen you had to leave to come to Court the Defendant

still had not been arrested ~
A. He had not been arrested, no, sir.
Q. 'Vhat was the next thing that you did. Did you' go back

down there 1
A. I didn't go back to the scene until later on that after-

noon, after he was arrested.
Q. 'Vhat was the next thing that you know about the in-

vestigation that you made?
A. I, along with Deputy Sheriff Dixon and Deputy Sheriff

Whitehead, carried Sharon back over to the scene, back over
to the Ferguson home.
Q. At that tim(j he had been arrested and put in jail?,
A..Yes, sir. '
Q. And this was that afternoon 1
A. That was the same afternoon, after I got out 'OfCourt.

'Ve carried him back over there to the scene and he was
identified there by Mrs. Ferguson.
Q. In your presence l'
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W. C. Hart.

A. In my presence, yes, sir. He also at that time
page 5 r told us about the rock. He stated at first that he

had hit her with a plank. 'We talked to him on the
way over there and he later said that he used a rock.
Q. Did you start questioning him that afternoon when you

got back into the case, after you had been in Court ~
A. Yes, sir. I didn't-

Mr. vVingfield: If the Court please, sir, with reference to
any statements he made, I want to object to those statements
unless he is going to-I think, probably, the Jury should be
excluded. I'd like to cross examine with reference to those
statements.
The Court: All right. The Jury 'will go out and take a

smoke for about five or ten minutes.

Jury out.

The Court: All right, Mr. ,Vingfield.
Mr. Goad: Your Honor, I think I would be entitled to. lay

the foundation.
The Court: Yes. Go ahead and lay the foundation.

Bv Mr. Goad:
"Q. Trooper Hart, you have told 'us how you got the de-

scription and got a name that morning. Then you had to
leave before the arrest was made ~

page 6 r A. Yes, sir. .
Q. T.hearrest in the meantime was made by other

officers, is that correct ~
A. Yes, sir, that's correct.
Q. And the Defendant had been brought to LovingstOIl~
A. Yes, sir.
Q. Then you went hack into the-helping in the investiga-

tion?
A. Yes, sir.
Q. What time was that in the afternoon, do you recall ~
A. It was in the afternoon, I'd say approximately 3 :00

or 4 :00 0 'clock. It was after dinner.
Q. ,VeIl, .did you commence questioning the accused at that

time?
A. I questioned him generally at that time .
.Q. Now, when you commenced questioning him, was he ad-

vised that he didn't have to make any statements?
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W. C. Hart.

A. Yes, sir, he was advised that he did not have to make a
statement, that he had a right to an attorney.
Q. In fact, one attorney had already been to the jail to

see him, hadn't he 1
A. Yes, sir.

Q. Before you questioned him that afternoon 1
page 7 r A. Yes, sir, one attorney had already talked to

him before I questioned him at all.
Q. Did you see the attorney go out to the jail1
A. Yes, sir.
Q .. Who was iU
A. Mr. vVhitehead, Robert Whitehead.
Q. ,Vere any threats or promises made 1
A. No, sir, he was not threatened or promised anything- at

all. And during the entire time that I talked to him and in
my presence everything was done on a very friendly basis.

Q. Now, with that background, will you tell us what state-
ments he made to you that afternoon1
A. On the way over there-
Q. Let me ask you this. ,Vhat was the purpose of going'

back, taking him back over to' Avon, over to the scene?
A. The purpose of identincation, for Mrs. Ferguson to

identifv him. Also wanted Mrs. Henderson to see him.
Secondly, he stated that he would help us nnd the weapon
that he used to strike Mrs. Ferguson with.
Q. Up to that time as far as you knew the weapon had not

been discovered 1 .
A. No, sir, as far as I knew it had not been. He staten

that it was a plank, or a board. I've forgotten exactly which
he said.

page 8 ~ Q. SO then you started proceeding towards the
scene near Avon. Tell what happened after that.

A. You mean after we g-ot over there'
Q. Just tell everything- that happened.
A. Well, he was identined, as I said before. by Mrs. Hender-

son and by Mrs. Ferguson. And it was then that he also
admitted using' the rock, or striking Mrs. Ferguson with a
rock.

Q. ,Vas that the nrst time that he had admitted the rock1
A. Yes, sir. that's the nrst time that he had said anything

flbout the 'rock. 'Ve didn't nueRtion him thoroughlv. We
just more or less talked to him about the thing, on the way
over there and back.
We stopped in Lovingston down at the State Police office.

r told him that I would like to take a statement. He g-aveus
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W. C. Har't.

a statement in the presence of Deputy Sheriff Dixon-he was
there, and possibly Deputy Sheriff Whitehead, at that time.
Q. Well now, the statement he made, was it a voluntary

statement~
A. Yes, sir, the statement he made ",vasvoluntary. I wrote

it out in longhand and read it to him, asked him if it was
correct, and then I typed it up. And after typing it

page 9 ~ up. I read it to him again before I a.sked him to
sign it.

Q. Did he sign it voluntarily ~
A. Yes, sir.,
Q. Of his own free wila
A. Yes, sir.
Q. After having been advised of his rights ~
A. Yes, sir.
Q. \iVas the statement,he made the same thing that he had

admitted to you orally~
A. Yes, sir.
Q. Previous to that ~
A. Yes, sir, the same thing.

Mr. Goad: That's all I want to question him on at this
6me, You'r Honor.
The Court: All right, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Did you have a warrant. for the boy~
A. I did not issue the warrant in the case.
Q. When was the warrant issued ~
A. I don't know.
Q; Was there ever a warrant issued on that particular

d~~ .
A. Well, I did not arrest the accused. I didn't issue the

warrant.
page 10 ~ Q. You carried him back the home of Mrs;

Ferguson, didn't you ~
A. That's correct" yes, sir.
Q. And Mr.. Bob \iVhitehead had told you not to do it,

, hadn't he~ .
A. No, sir, he had not.
Q. You knew that this boy was fifteen years old ~
A. I knew that he was fifteen or sixteen.
Q. And he was in the jail ~
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W. C. Hart.

A. That's correct.
Q. ,~Tere you present when Mr. Bob Whitehead came in the

jail ~
A. I wasn't present .when he came in the jail but I went

out there.
Q.. Well, were you present when Mr. ,~Thitehead was over

there~
A. Yes, sir.
Q. Did you hear the boy make a statement of having been

beaten ~
A. Yes, sir. I don't know whether he said he had been

beaten or not. I think he said he had been hit.
Q. Did he-in Mr. ,V"hitehead's presence didhe point to the

man that had struck him and accused him of strik-
page 11 ring him ~

A. I am not absolutely positive. Mr ..Whitehead
asked us, generally, if one of us had hit him. And I told
Mr. ,V"hitehead that I had not hit him.
Q. And did he point to Officer Dixon and say that he was

the man that had struck him ~
A. I can't be positive about that. There was some refer-

ence to Deputy Sheriff Dixon but I can't be positive whether
he pointed to him and said that or not.
Q. And did he say that he had been told by Officer Dixon

when Officer ViThitehead and I believe you were the one, had
stepped out of the room and left him alone .with Officer nixon
that he would get what the boy had gotten down in Mississippi
or Alabama~ Do y'Ou remember him making that statement~
A. No such statement was made in my presence, no, sir,

absolutely not. ,Vhen I talked to him-I was never out of
his' presence, never. .
Q. You were there about 3 :00 o'clock in the evening, you

say, when you saw him again ~
A. Between 3 :00 and 5 :00 0 'clock. I would say it was

around 3 :00 0 'clock when we carried him back over to A von.
and then of course we had to come back. That. took probabh~
about an hour or so. We caine back to the State Police office.

Q. This all happened on the same day that Mr.
page 12 r Robert ,Vhitehead had been down to the jail and

given this advice about what the officers should do,
didn't iU
A. Mr. 'Whitehead didn't advise us. Of course, he doesn't

tell us what to do. He advised the boy.
Q. vVhat did he tell you was righU What did Mr. vVl1ite-

head tell you was right?
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A. I dan't exactly understand the questian. .What dO'yan
mean~
Q. Had the bay at that time been carried befare the Juve-

nile and Damestic Relatians Justice af Nelsan Caunty~
A. Nat to' my knawledge. As I say, I didn't arrest him.

He had prabably been arrested at least twa haurs befare
I saw him.
Q. Haw many haul's wauld yau say it was befare yau saw

him~
A.. Well, I left and came to' Caunty Caurt at araund 11 :00'

a'clack and it was prabably an haul' 0'1' sa later that he was
arrested, that I had ward that he was arrested, heard that
he was arrested. Naw, exactly what time he was incarcerated
I dan't knaw because I did nat incarcerate him.
Q. DO' yau remember giving testimany befO're the Trial

Justice, the Hearing Officer, in this case, at which time vau
said yau saw Sharan at jail at 12:00 a'rlack Noon? "I didn't

questian him. He fitted the descript ian almost
page 13 r perfectly." DO'yau rem0mber making that state-

ment~
A. I prabably did. I don't remember saying 12:00 o'clock.

Bnt I dan't ]l[lrdlv helieve it was that saan because, as I said,
I left Avan at arannd 11 :00. I would think it waulrl have
been after 12 :00 a 'clack because we hAd some cases in Caunty
Caurt.
Q. ,~Tell. Traaper Hart, dO' :van knaw when he was first

ever carried befare the Juvenile and Damestic Relatians
Justice af the City-I mean, Caunty~
. A. I did nat arrest him and I did nat incarcerate him,

SIr.
Q. But yan were the ane that taak him aut af the jail and

carriec1 him hack dawn to' the scene~
A. Very definitely, with Deputy Sheriff Dixan and Mr.

,~T]litehead, I did carry him back to' the scene.
Q. Naw, yan were the ane that directed that that be dane,

weren't vau ~
A. ,Ve went in my a,utamabile. J dan't knaw that I directed

it, bnt I asked ShAran if he wauld gO' back with us and he
stated that he wanld. And that was dane an a valuntary hasis.
He agreed to' ~a back with us.' There was nO' farce whatsa-
ever.
Q. "Tell naw, if he had been camplaining and had called Mr.

,i\Thitehead to' the jail aver the treatment that he
pa~e 14 r had received and had made these accusatians, what

cbanged his mind' abaut, at his request-ar his
cansenting to' ga?
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A. I have no knowledge that he called Mr. Whitehead about

any treatment.
Q. But you did say that you knew he leveled some accusa-

tions at Trooper Dixon and knew something of some charge
of having been hit ~
A. I only know what he said at the jail. I don't know

why Mr. Whitehead-I do know, but I can't-It is hearsay.
I know why Mr..Whitehead was there. It's hearsay.
Q. ,iVell now, can you tell us, by reference to any papers

in this case, or anything, as to when any warrant was issued ~
A. No, sir. As I have already stated two or three times,

I did not arrest him; I did not incarcerate him; and I did
not issue the warrant in the case.

:l\'fr.,Yingfield: Mav I have the warrant in the ease, Mr.
Goad~ < •

Q. Do 1 understand that you did not have him arrested?
You did not procure the issuance of the warrant?
. A. I don't remember-1 don't remember issuing the war-
rant. No, sir, 1 don't.
Q. Well, let me read you from the Court papers.

A. The only-1 filled out some papers, the
page 15 ~ Juvenile papers. 1 signed my name to the Juvenile

papers, Mr. Goad, in the office.
Q. Well, let me read to you what appears to be a .warrant

in this case and see if you have any recollection.
It appears here that there is a warrant dated the 7th day

of August, 1958, which starts out, ".Whereas, TroopeT'V. C.
Hart has this day made complaint and information on oath
before me, J. R. Campbell, Justice of the Peace, that Sharon
Emanuel Durrette on the 7th day of August, 1958, unlawfully
and feloniously did commit an assault upon Mrs. Mildred
Ferguson with intent to main, disfigure, or kill the said Mrs.
Mildred-" Milford, 1 believe. "Mrs. Milford Ferguson."
Charge No.2, "Did unlawfully and feloniously attempt

to have carnal knowledge with the said Mrs. Milford Fergu-
son, in Nelson County."
Is that warrant signed by .J. R. Campbell true or not

true~
A. May 1 see it, sir~ Yes, sir.
Q. When did you get the warrant ~
A. T don't remember. I honestly do not know exactly

'what time it was issued. O.

Q. Did y6u at any time haYe the permission-by the way,
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who is the Juvenile and Domestic Relations Judge of this
County~

A. Judge Wheeler.
page 16 r Q. Did you see Judge Wheeler that day~

A. I can't positively say whether I sa,,, Judge
Wheeler. that day or not.
Q. ,Vas this fifteen-year old boy produced at any time be-

foreJudge V,Theelerthat day, or the next day, or the next
day~
A. The papers were drawn up. I don't know whether

it was that afternoon or whether it was the next morning.
Of course, I'm not-These papers have to be drawn up in
the .Juvenile Court and were drawn up by Mr. Goad and
Judge ,Vheeler sig-ned them. I believe I had to sign them.
I am not too familiar with that form.
Q. When was that done ~
A. I'm not sure when it ,,'as done, but the date should be

on it, sir. It was either done that afternoon or the next da,Y,
I would think.
Q. And you said you had something done along \hat line,

signed some papers ~ . .\
Mr. Goad: Your Honor, the papers speak for themselves.

I don't know.
The Court: I thought we were going to cross examine his

recollection about this thing.
Mr. Goad: Wl1at I am trying to do is to lay the

page 17 r foundation for this statement.
Mr. ,Vingfield: I am laying the foundation for

it, too, about his recollection about what statements were
made to him.
The Court: He has a right to test his memory.

Q. Did you sign anv papers before Judie Wheeler?
A. That, yellow or that blue paper you have there was

signed.
Q. Show me, if vou will, where you signed it and will you

state the date of iH •
A. The 9th of August, 1958.
Q. ,Vhen~
A. ThA 9th of"August.
Q. Did you sign it?
A. Yes, "ir.
Q. ,Vhere is your signature on it?

Note: The witness indicates his signature.
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Q. Do you know what was done after you signed this peti-
tion with Judge Wheeled '
A. Judge Wheeler signed it.
Q. After you signed it what was done with the boy'l
A. The boy was in jail.
Q. 'Vas he ever carried before Judge Wheeler at the time

you signed it ~
A. When that paper was signed ~

page 18 ~ Q. Yes, sir.
A. No, sir.

Q. And do you know what day he was first carried before
Judge 'Vheeler ~
A. No, sir, I don't know when he ,was carried before Judge

Wheeler.
Q. The boy has stayed in jail continuQusly, his been in

jail ever since, is that right ~
A. Yes, he has been in jail.
Q. Well now, why didn't you, after this boy was in jail,

or you found he was in jail, why didn't you carry him before
Judge V\Theelerinstead of carrying him back down to the
scene of the offence?
A. Well, we were still investigating the case.
Q. But you said the boy had already been arrested.
A. '~Tell,he was in jail. It is reasonable to, assume that he

had been arrested, yes, sir.
Q. You hadn't gotten the warrant, for him when he was in

jail ~
A. I had not issued anv warrant up to that time. Of course,

that warrant was issued by me that day-I don 't recall-
Q. Well now, if I understood correctly, you had not gotten

any warrant up until 3 :00 0 'clock~
page 19 ~ A. I can't state that positively, MT. Wingfield.

I can't be definite about that. There is a possi-
bility that the warrant was served on him and I went up to
the jail and Mr. 'Vhitehead was there. I cannot be definite.
I honestly do not remember the exact time that the warrant
was issued. .

Q. 'iVhat's wrong with your memory, Mr. Hart, if you can't
remember that how can you remember all those statements ~
A~ There were a lot of things, of course, to remember that

day. There was a lot going on. I don't remember the time
that the warrant was issued. I never pay any attention to
the time that I issue a warrant because it is not even stated
on the warrant.
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Q. 'Whose Court were you in that day? You said you
had to appear in Court.
A. I was in County Court.
Q. ",,"Vhowas the Judge that day?
A. Judge Wheeler.
Q. The same Judge tJ,lat is the Judge of the Juvenile and

Domestic Relations Court?
A. That's correct.
Q. And you were in his Court and .Judge ",,"Vheelerwas

here in the Courthouse on that daY and you did not carry this
boy before him after he had been put hi jail?
A. If he was carried before Judge Wheeler at that time I

have no knowledge of it, no, sir.
page 20 r Q. And in spite of the fact that the boy was in

jail here and you were here in Court, and the boy
was in jail, you didn't carry him before Judge 'i'iTheeleras the
law' directs?
A. I didn't realize that the law directed you to carry them

before Judge Wheeler, in a felony case. I understood that
he could be put in jail and a warrant obtained.
Q. Did you ask Judge Wheeler for permission to get a

warrant?
A. I can't state one way or the other.
Q. He was avail able and you wouldn't have had any trouble

getting him, would vonY
A. I assume that he was available, yes, sir.
Q. W'as Judge Wheeler here during the afternoon?
A. I don't know.
Q. 'i'iTheredoes .Judge 'i'iTheeler live with l'eference to the

COluthouse?
A. Judge Wheeler lives at Arrington.
Q. 'And ho"v far is tbat from the Courthouse?
A. About nine miles, nine' or ten, I think
Q. ~Thy did you wait from the 7th of August until the 9th

of August to sign tbis petition before Judge 'Yheeler, Troope:r
Hart?
A. I didn't realize that I had to sign that. petition. Mr.

Goad called me up there, because I think that pe-
page 21 r tition is something on this new law. And he called

me up there and I had the papers drawn up.
Q. I believe that some considerable time after August 7th

there was what purported to he a hearing before .Judge
'i'iTheeler, a preliminary hearing~
A. Yes. sir, there was a preliminary hearing.
Q. And I believe you were at that Courtroom?
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A. That's correct, yes, sir.
Q. And, as a matter of fact, was I permitted to call Mrs.

Ferguson to the witness stand 1
A. No, sir, you did not call Mrs. Ferguson.
Q. Didn't I call her and didn't Mr. Goad and others re-

fuse to permit her to testify'?
A. I remember Judge 'Wheeler felt that it was unnecessary

at that time.
Q. Didn't he ask Mr. Goad if he should and Mr. Goad said

that I didn't have any right to call her to the witness stand 1
There was a lot of discussion between Mr. Goad-

Mr. Goad: Your Honor, I object to that.
The Court: Well, I think it would tend to show the back-

ground attitude of the officers. I think it is proper.

Q. Trooper, was Officer Dixon there that day 1
A. No, sir.

page 22 r Q. Was there any actual hearing that day or
was it just simply going on to the Grand Jury,

the Grand Jury would take care of it?
A. There was a preliminary hearing. We testified.
Q. As a matter of fact, didn't I call another Trooper to

the witness stand for the purpose of getting him to call Mrs.
Ferguson and testified that Mrs. Ferguson was there 1
A. You called Mr. Delk, the Jailer, to the stand.
Q. And Mrs. Ferguson was there, wasn't she 1
A. I did not see her, no, sir.
Q. Well; you know she was there, don't you ? You had

seen her before and you were right there and you do know
she was there 1
A. I don't remember seeing her that morning, no, sir. I

saw her later on in the day.
Q. V\Tell, you knew she was ri!rht there standing outside the

door and was told that at the time, didn't you?
A. I did not know she was outside of the door, no, sir. I

did not. I did not call Mrs. Ferguson because the Court did
not direct me to call Mrs. Ferguson.
Q. I want to ask you-
A. Had the Court asked me to call Mrs. Ferguson I wonlcl

have done so, but not until the Judge told me to do it.
Q. The .Judge would not because he asked Mr.

page 23 r Goad if he should. Is that true, sir? Didn't he
ask Mr. Goad jf he sllould call her?

A. I don't remember every bit of the conversation that
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was carried on in the preliminary hearing in the County
Court.
Q. Now, Officer Dixon' wasn't there that day, was he ~
A. No, he was not.
Q. Now, I want to ask you if at any time that day Officer

Dixon was alone with Sharon Durrette, in a room alone with
him~
A. Not at all, no, sir, not after I came in the case that

afternoon he was not.
Q. And you don't think now that you got in that case until

after-until after 3 :00 0 'clock in the afternoon except for
talking to them in the morning~
A. I don't know exactly what time I got out of Court.

After we got out of Court I went to dinner. And it was then
that Deputy Sheriff-I don't know that of my own knowledge,
I can't tell you whether~
Q. Well, iet me ask VOll. "There were you whEmthis con-

fession was signed ~ 'Where were you when that was signed,
Trooper ~ The so-called confession ~
A. The statement that he made was made in the State

Police office.
page 24 ~ Q. Where is the 'State Police .office~

A. That's in the basement 6f the Healtl] Center.
Q. Now, for Jhe benefit of the record, the Healtl] Center is

not a building connected with the Courthouse, is it ~
A. No, sir, it is not.
Q. It is not a building connected with the jail ~
A. It is not, no, sir. '
Q. And that is what distance would vou say from the

Courthouse~ It's in another block, isn't iH
. A. Right across the road out here. '

Q. Across the road ~
A. Yes, sir.
Q. In another block?
. A. Well, yes.
Q. Did you have a..nypermission from any Court to take

that boy from jail after he was put in jail to take ,him to the
State Police office~
A. No, sir, I have never gotten permission from the Court

to interrogate a subject.
Q. Not even a fifteen-year old boy?
A. In the commission of a felony we have always interro-

gated them and we never had anybody object to it.
- Q. Now, you were the one that obtained a statement?
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A. Yes, sir.
page 25 r Q. And you were the one that had him sign the

statement?
A. Yes, sir.
Q. Now, I understand you first wrote it up in longhand?
A. That's correct.
Q. And then you typed it and had him sign it?
A. Yes, sir.
Q. Did you ask him if he could write?
A. I don't remember asking him if he could write.' I am

sure I asked him if he could read. We always do.
Q. ,Vhy didn't you ask him to write out what had happened

instead of you writing it out and typing it up for him?
A. I have just never taken a statement that way. I talked

to him and wrote the statement out and then, of course, Tead
it to him, because so often if you have a statement you write
it out in longhand and you type it up and ask him to sign it.
If there is something' he wants to change you have to tum
around and type it all over again.

Q. V,Thenyou told him to sign it how many people were in
tbe room? '

A. Deputy Sheriff Dixon was present to witness
page 26 r the statement.

Q. ,Vhere 'was Deputy Sheriff Wllitellead?
A. Deputy Sheriff ,iVhitehead may 01' may not have been

tl1ere at that time.
Q. Don't you know? .
A. I am not positive, no, sir. It is rather difficult for me

to keep up with everybody.
Q. ,iVho else was there?
A. No one that I remember.
Q. Now, I want to ask you if it wasn't perfectlY :1pparent

to you at the time tl1at bov did what writing he did on that
paper. that he was scared to death of Officer Dixon?
A. I don't think so :1t all. OfficerDixon was with us 'when

we went to Avon. The hov said he wanted a drink and we
stopped back by the service station and bo11ght him a soft
drink. I think everything was done on a pretty friendl}T
b:1sis., .
And T have been R Police Officer a little over seven ~vears

and I have never frig-htened anyhody into signing a state-
ment. .

Q. How did 'it happen that after you had heard the state-
ment that the boy had made to Mr. Robert 'Whitehead and
Mr. ,Vhitehead had been in conference with him that you
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didn't consult Mr. ,iVhitehead or have Mr. ,iVhitehead present
when that statement was signed ~

A. I understood later that Mr. V\Thiteheadwas
page 27 r not representing him. I saw no reason to call Mr.

. ,iVhitehead any more than I should call Mr. Tucker.
Q. 'Well, you didn't know at that time-Mr. ,iVhitehead had

been to the jail and had talked to the boy and advised you
that you had no right to take that boy out of jail. And I
want to ask you if that isn't so.
A:' That is incorrect, incorrect, sir.
Q. And that he had been down there-
A. He did not advise me that we had no right to take him

oht of the jail. He advised the boy that-he advised the boy
not to go back with us to reconstruct the scene, not to go back
to the scene for identification.
Q. He told the boy not to go back~
A. Yes, sir.
Q. But the boy didn't have any say so about it, he was taken

back, wasn't he ~
A. The boy did have a say so. I asked the boy and as I

say he went back voluntarily.
Q. In other words, you thought at first-I mean, it was the

thought of the officers that she had been hit with a piece or
wood, wasn't iU
A. We knew she had been hit v,'ith something.
Q. Well, you thought at first it was a piece of ,vood, didn't

you~
page 28 r A. He said at first it was a slab of 'wood.

Q. But the officerstold him it was a slab of wood,
didn't they~ And later they told him it was a rock?
A. Nobody told him it was a slab of wood in my pres-

ence.
Q. As a matter of fact, don't you know, Trooper Hart, that

from the moment that boy was in that day that he would have
signed anything in the world or you could have gotten him to
sav anything- in the world that 'lOU wanted him to say~
A. I don't feel that's true at all, no, sir.

Mr. Wingfield: That's all.
Mr. Goad: That's all.
The Court: Well, I will allow the confession at this time.
Mr. Wingfield: You are going to allow it, sid
The Court: Yes, sir.
Mr. Wingfield: If the Court please, I may want to put on
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other evidence in reference to it. And I'd like to put the
boy on to show you what happened.
Could I see if Mr. Robert Whitehead is available ~

The Court: Yes, sir.
page 29 ~ The Court: As I understand, this witness is

called for the purpose of explaining'or describing
what occurred when this alleged confession was obtained.

SHARON EMANUEL DURR.ETTE,
the Defendant, being first duly sworn, was examined and
testified in his own defense, as follows:

DIRECT EXAMINATION.

By Mr. 'Wingfield:
Q. Sharon, what is your age ~
A. Sixteen.
Q. How old were you on the 7th day of August, 19581
A. Fifteen.
Q. When did you become sixteen ~
A. August 24th.
Q. Vlere you arrested on the 7th day of August, 19581
A. Yes, sir.
Q. ,Vas that at the home of John .Jackson~
A. That's right.
Q. ,V'ho was the Officer that arrested you ~ Do you know

his name~
A. No, I don't.

Q. When you were arrested was any warrant
page. 30 ~ served to you ~

A. No, I had no warrant.
Q. And what time was it when you were arrested 1 Do

you know the time ~
A. No, I don't.
Q. ,Vas it before you had had your dinner in the middle

of the da.y~
A. Yes, I had eaten dinner.
Q. You had eaten dinner'
A. Yes, sir.
Q. ,Vben you' were arrested where were you carried 1 I

A. I wa,s carried to Hebron Church.
Q. ~iVhenyou were first arrested 'you were carried to Hebron

Church~
A. Yeab, Hebron Church.
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A. No, he didn't carry me.
page 31 r Q. \Vhocarried you 7

A. It was a State Trooper named Gaunce.
Q. Vvell, the man that arrested you, what ever happened to

h~7 .
A. He turned me over to Dixon.
Q.To Mr. Dixon 7
A. Yeah.
Q. Did Mr. Dixon carry you there 7 Was he present at

Hebron Church 7
A. Yeah, he was there.
Q. At that time did you see Mrs. Ferguson, or the lady yon

undeTStood was Mrs. Ferguson 7
A. Yeah, I seen her.
Q. Did you see her mother 7'
A. No, I didn't see her mother.
Q. And then where were you carried from there 7
A. They carried me-they brought me on to the jail.
Q. And how long were you in jail7
A. I reckon I was there ahout two hours.
Q. While you were in jail did Mr. Robert \Vhit.ehead come

to the jail7
A. Yes, he did.
Q. Did you make any statement in jail about anybody hav-

ing hit you, or made any accusations against yon,
page 32 r or threaten to do anything to you 7

A. I told Mr. Whitehead that Dixon hit me and
all that.
Q. Well now, I want you to go back and tell about the hit-

t.ing. Where were you when he hit you and what happened 7
A. He hit me down there at the Police Depart.ment down

there.
Q. Where is the Police Department 7
A. In the bottom of the Health Center.
Q. Was that before you had been brought to jail or was it

later when he hit you 7

Q. Was it the Trooper there that just testified, the one that
just testified, was he there at the time 7
'. A. Yeah, he was there. .
Q. Well now, before you went to Hebron Church were you

brought to Lovingston 7 .
A. No, I wasn't.
Q. But the Trooper that had arrested you carried you

there, carried you to Hebron Church, the Trooper that ar-
rested you 7



28 Supreme Court of Appeals of Virginia

Sharon EmM/'uel Durrette.

A. Before.
Q. Before you were brought to jail ~
A. Yeah, before. .
Q. ,iVhowas present there when he hit you ~ .Just tell the

Court just what happened. '
A. ,~Tell, they started questioning me. I told Mr. Robert

Wl1itehead-told them I would see my lawyer first.
Q. I am talking about down here, when you 'were down in

the Health Department. ~That Officers were present tl1ere
with you ~
A~'Dixon and Trooper Hart .. That's all I can Temember.

Q. Do you know whether Officer Whitehead was
page 33 ~ there ~

A. Yeah, he was there.
Q. Officer Whitebead ~
A. Yes, he was there.
Q. 'Vbat happene,d down there'?
A. ,VeIl, I told them I wasn't going to answer no questions

until tl1ey get my lawyer, Mr. ,Vl1itehead. Tl1e~Tstarted
beating on me tben.
Q. ,iVbo struck you ~
A. Dixon.
Q. ,~Tho beat you ~ ,Vbo was pTes8nt w]len he struck

you~
A. Bill ,~Thitehead. and another State Trooper.
Q. ,Vere they in the room with you when he struck yon ~
A. No, they went out.
Q. Well, who "vas in the room witll you' when ~70U were

struck~
A. Dixon' and Bill ,'Thitehead.
Q. Just those two ~
A. Yes, sir, tbose two.
Q.' And what statements did they make to you ~
A. They said that if I don't answer their questions that

they were g'oing to kill me, take a board and hit me on the
head with it.

page 34 ~ Q. You were told that ~
A. Sir~

Q. ~Tho told you thaU
A. Dixon.
Q. Well. did he hit yon with ~ board?
A. No, he didn't hit me with it.
Q. Did he hit you with anything?
A. Yeah, he hit me with his fist.
Q. Where did he hit you ~
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A. Hit me in the stomach and then he hit me in my face.
Q. Did you tell him that you had been down to the place 7
A. Yes, sir.
Q. ,V"hydid you tell him 7
A. Because he told me if I would tell him I had been down

there he won't kill me. I just told him that.
Q. Well now, what about any confession that you ~£~gned7

Did you sign any confession 7
A. Yeah, I signed a piece of paper.
Q. vVhydid you sign thaU
A. Because he made me sign it.
Q. ,iVhomade you sign it 7

I A. Dixon.
page 35 r Q. vVere you present in the room when Trooper

Hart wrote down what he wrote down on the
paper7
A. Yes, he were in there .
. Q. Who did the talking to you, Dixon or Trooper Hart 7
A. Dixon.
Q. Did Trooper Hart ask you any questions 7
A. Naw, he didn't ask me nothing.
Q. ,V"ere you afraid of Officer Dixon ~
A. Yeah; I was a little bit scared.
Q. ,~Tell, was the reason you signed it because you were

scared ~ .
A. That's right.'
Q. 'Vere you in the room when Trooper Hart typed it

up~ .
A. Yeah, I was in the room.
Q. Now, was that before or after you had seen Mr. ,~Thite-

head~
A. That was after.
Q. Well, were you down at that officetwice ~
A. Yeah, I was there twice.
Q. They had you down there in the morning~
A. Yeah, they had me there in .the morning then took me

back that evening.
page 36 r Q. And carried you back that evening7

A. That's right.
Q. "Those words were they at first that you had hit her

with a piece of board ~ Were tJ;1eyyour words of somebody
else's words ~
A. They was Dixon's words.
Q. ,~TJ]O was it that made the statement that you hit her
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with a rock~ 'Were they your words of somebody else's
words?
A. I said it, but I didn't mean it, though. He told me if I

didn't tell that he was going to hit me in the face and I
just went on and said it.

Q. Was going to hit you in the f;we?
A. He was going. to hit me in the face.
Q. Is that the reason you signed the confession?
A. Yes, sir.
Q. Do you remember the day that-I wa~ up here and we

went upstairs before J udg-e,Vheeler?
Q. Between the time that you were put in jail and that

day, were you carried at any time .before Judge ,Vheeler?
A. No, I wasn't carried to him.
Q. That's the only time you saw Judge' Wheeler?

A. That's the only time I seen him.
page 37 ~ Q. You hadn't seen him before?

A. No, I hadn't seen him before.
Q. Had never seen hini until the day when they had the

preliminary l}.earing?
A. That's the only time I seen him.

Mr. Wingfield : 'you may ask him, Mr. Goad.

CROSS EXAMINATION.

By Mr. Goad:
Q. Trooper Hart wrote this statement out at first in long-

hand, didn't he?
A. Yes, he did.
Q. Did he read it to you?
A. Yes, he read it once.
Q. Then did he type it up?
A. Yes, he typed it.
Q'. Then he read it to you again?
A. Yes, he read it once.
Q. And after he read it to you he asked you if that was

the truth ~
A. No, he diCln't ask me that.
Q. Well; the last thing in the statement is, "This statement

is the truth to the best of my knowledge." Do you remember
him reading you that 7

A. He must have added that on there because I
page 38 ~ didn't see it. .

Q .. 'V ell, you signed the statement, didn't. you?
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A. Yes, I signed it.
Q. And you say now it is not the truth ~
A. No, not true.
Q. You didn't go to the house that da.y~
A. No, I didn't.
Q. The house of Mrs. Ferguson ~
A. No, I didn't.
Q. V\T ell, you were down on the road close to the house

that day, weren't you ~
A. Not there, down by the Church, Union Baptist.
Q. 'Well, that's just a short distance down the road, isn't

iH
A. Yeah, a little bit farther.
Q. You admit you were that close to the house ~
A. Yeah, I "vas.
Q. After you were arrested, I believe you said by Officer

Gaunce down at .John .Jackson's house-vou don't know what
time that was l'
A. No, I don't.
Q. Yon were brought down to Hebron Chm:ch and ]\i[rs.

Ferguson came out tl1ere and saw you, didn't she1
A. Yes, she did. .

page 39 ~ Q. And did you hear her identify you as the one
thnt had been to her house 1

A. She said that.
Q. And what time was that ~
A. T don't know.
Q. 'Wasn't it somewhere around the middle of the day ~
A. Yeah, almost about the middle of the day.
Q. Then you were brought to Lovingston, were you 1
A. Yeah, I was brought to Lovingston.
Q. And then a short time later you were brought back to

Avon~
A. That's right.
Q. Now, on the way back to Avon vou were telling them all

about it, weren't you, early in the afternoon ~
A. No, I didn't tell them nothing then.
Q. On the way back to Avon you told them first, vou

admitted that you had struck-at first you said it was a plank
and then-
A. I told them but I didn't mean it.
Q. WhaH
A. I told them that but I didn't mean it.
Q. You told them that but you didn't mean it?
A. Yeah.
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Q. In the car coming along from Lovingston
page 40 r back to Hebron Church you told them you hit her

with a plank~
A. Yeah, I told them that but I 'didn't mean it.
Q. And then later on when you got down there and they

, found out about a rock being found on the back porch YOll
admitted that you hit her with a rock, didn't you ~
A. No, I didn't tell them I hit her with a rock.
Q. Didn't you admit after you got back to Hebron Church

on that second trip back from Lovingston, didn't you admit
that you hit her with a rock ~
A. No, I didn 't.
Q. You didn't admit it at that time~
A. No, I didn't.
'Q. From the time of this trip back from Lovingston to"

Avon and all the rest of the afternoon it was an admitted
thing ~ You told t,hem the whole story, didn't you ~
A. I didn't tell them the whole story.
Q. "That was the whole story~ ,iVhat was it you didn't

tell them ~
A. They say I hit her and I say I didn't "hit her.
Q. But you admitted that you were there on the porch,

that you were the one that went up on the porch ~
A. No, I didn 't. I never did tell them that.
Q. You stated a minute ago that you admitted hitting her

with a plank ~
page 41 r A. I didn't tell you I hit her with no plank.

Q. I said, didn't you tell the Officers you hit her
with a plank ~ .
A. No, I dicln't tell the Officers I hit her with a plank.

Told was a plank on that desk.
Q. Said what?
A. There was a nlflnk on their desk I said I hit her with.
Q. bid you tell the Officers on this trip back to Avon that

~voubit Mrs. Ferguson with a plank or a piece of wood~
A. Yes, I told them that but I didn't mean it.
Q. All right, you told tbem that. So, when yon told them

that you were admitting that you had done it up on tbe back
porch, didn't you ~
A. I didn't do it, though.
Q. You admitted it at that time~ That was early in the

afternoon ~
A. Yeah, early afternoon.
Q. "TeU, nobody was threatening you 111 the car, were

they~
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A. No, Dixon said had a little house he was going to carry
me to that and kill me, like that.

By the Court:
page 42 r Q. I didn't understand what you said.

A. I said, Dixon said he was going to carry me to
a house on the side of the road and was going to kill me in
there.

By Mr. Goad: (Continuing)
A; Did Trooper Hart ev~r make any such statement as

that~
A. No, he didn't.
Q. Dixon is the only one that you claim made any state-

.ments of that nature, is that right ~
A. Yeah, that's right.
Q. And Deputy Sheriff Whitehead was present ~
A. Yes, he was.
Q. All the time. Trooper Hart was present ~
A. Except one time. They took me in that big room for

something~ Then Dixon in there by himself.
Q. ,~Theredo you claim Dixon hit you?
A. He hit me in the stomach once and then he kept on hit-

ting me in the face with his hand.
Q. ,~ith his hand or his fistf
A. ,~ith his fist.
Q. Well, was there one mark on your face?
A. Sir?

Q. Did you ever point out anyone mark on your
page 43 r face to anybody?

A. Point out a mark?
Q. Yes. Was there any mark made on your face by all

this assaulting business you are telling. us about?
A. No, there wasn 't.

By the Court:
Q. You don't claim that Trooper Hart ever did anything

to you, do you?
A. No, he never did do nothing.
Q. Well now, if he didn't hit you or intimidate you in any

way, why did you make this statement to him if it isn't true?
A. Sir?
Q. 'Why did you make this statement to Trooper Hart if

it isn't true and if he didn't do anything to you'
A. Because they just kept on hitting, hitting me.
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Q. You mea'n in Trooper Hart's presence7
I A. Sir7
Q. 'Vas Trooper Hart present when they hit you 7
A. Yes, he was present once, then he went out the door

once.
Q. Who hit you when he was present 7
'A. I)ixoR.
Q. 'Vhere did he hit you that time 7

A. He hit me in the face then. I was sitting in
page 44 r the chair and he hit me in: the face.

By Mr. Goad: (Continuing)
Q~ You mean a big man like Dixon with a fist about twice

as big as mine hit you in the face and didn't leave a single,
solitary mark7
A. That's right.
Q. As a matter of fact, Sharon, didn't the Officers tell you

this. Didn't the Officers tell you that they really protecting
you because the conlll1unity~ .
The Court: Let me see that file. Go ahead.
Q. Didn't the Officers tell you several times during the day

that they were really protecting you because the community
down there was mighty upset about this thing that had
happened 7 Weren't they really protecting you instead of
doing anything to you 7
A. Well, they kept on slapping me in the face.
Q. 'Who, Dixon 7
A. Yeah.
Q. Nobody else7
A; N obodv else but Dixon.
Q. :With his fist 7
A. Yeah; with his fist.
Mr. Goad: All right, that's all.

RE-DIR,ECT EXAMINATION.
page 45 r By Mr. 'Wingfield:

Q. When he hit. you with his fist was his hand
open or was it' a fist, his haltd clenched7
'. A; He ha'd them clenched up.

" Mr~"Wingfield: 'That is' alL' ..'.

The witness'stl1:rid$aside~,:,,,.
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Mr. "\Vingfield: If the Court please, I think that that boy
was being illegally transported; that he was being illegally
held; and I think under that Statute itself that any statement
made by him while he was being held illegally, that they did
not follow that Statute. And if it is true that he was held
illegally then that would render inadmissible the alleged
confession.
The Court: I'll say this, Mr. Wingfield, I am more con-

cerned about what appears to have been maybe a failure to
comply with the Statute than I am about the confession.
So far as Mr. Hart is concerned, he is well known to the

Court. He has been a Trooper here and he is an
page 46 r honorable man. His record here has been ex-

cellent.
It's a conflict in the evidence, but I think there is enough

evidence to go ahead with the confession.
Now, as to this other matter, of course, I can pass on that

later. I am a bit concerned about it. I will say to the Com-
monwealth's Attorney that under the very strict manner in
which the Court of Appeals dealt with the Tilton case, which
was a horrible affair, as all of you know, and the strict com-
pliance that they required in that case, I am not too sure that
this matter hasn't been handled in an illegal manner, but this
is a new Statute. It was all rewritten this year and I won't
pass on that at this time.
Mr. 'Wingfield: If the Court please, before the Jury

comes back; although I know it is a question as to the ad-
missibility, I believe that I am still entitled to show to the
Jurv the circumstances under which the-
The Court: Oh, yes, and you are entitled to an instruction

on it, and it must be a free and voluntary thing.
page 47 r Mr. 'Wingfield: All right, sir. No'", with re-

ference to certain things-I know the Officer has
testified, but I don't know how I am going to get the benefit
of that .. vVould there be anything wrong about, with refer-
ence to the Officer's testimony, being played back so that the
Jury can hear it7
T'he Court: No, I think you would have to recall them

and question them about this.
All right, call the Jury back.
Mr. "\Vingfield: Your Honor, before it is introduced I can

take it over on cross examination ~
The Court: Where ,,'ere we hefol~e we sent the .Jury

out7 _.
Mr. Goad: I was about to introduce it, Your Honor.
The Court: 'vVell, I think now YOU would have the right

to cross examine before it actually comes in.
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Mr. Goad: I tak~ it that I may go ahead with my examina-
tion ~

The Court: Yes, because I am admitting it,
page 48 ~ and then you cross examine on it and bring out

those points.

Jury in.

TROOPER VV.C. HART,
resuming the witness stand, testifies further as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Trooper Hart, I show you a statement, headed, "Loving-

ton Office,August 7, 1958, 5 :45 p. m."

Mr. "\Vingfield: If the Court please, may it be noted, with
reference to my exception, in the i'ecord that I didn't give the
ground but may I make that later without the Jury being
excluded again ~
. The Court: Yes, sir. W'ell, you have been objecting and
excepting to it. I think for the purpose of the record that you
. can state your grounds in the absence of the Jury later on,
Mr. "\Vingfield.
Mr. Wingfield: Thank you, sir.

Q. (Continuing) A statement purporting to have been
signed by Sharon Emanuel Durrett and witnessed by you,
TroopervV. C. Hart, and also by Deputy Sheriff H. M. Dixon.

A. Yes, sir.
page 49 ~ Q. 1:sthat the statement that Sharon E. Dm:rette,

the Defendant, made at that time and place~
A. Yes, sir, it is. .

Note: At this time the aforementioned paperwriting is re-
ceived in evidence and marked and filed Commonwealth's
Exhibit No. 1.

Q. Now, Trooper Hart, at the time this statement was taken
I believe you have already testified that you first wrote out
the statement in longhand?
A. Yes, sir.
Q. Then did you read it over to the Defendant?
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A. Yes, sir.
Q. Then did you type up this particular statement you hold

in your hand? .
A. Yes, I did.
Q. Did you read that back to him?
A. Yes, sir.
Q. SO you read the statement back to him twice?
A. Yes, sir.
Q. Was this statement, on his part, a free and voluntary

statement?
A. Yes, sir, it was. It was conducted on a friendly basis.
Q. Had there been any difficulty between you and the ac-

cused the whole dav?
page 50 r A. None whatsoe,~er, no, sir. He was most co-

operative.
Q. Cooperated with you all the way?
A. Yes, sir.
Q. Now will you read the statement, please?
A. "I, Sharon Emanuel Durrette, hereby make the follow-

ing statement to Trooper 'iV. C. Hart and Deputy Sheriff
H. M. Dixon. I make this statement on my own free will.
~have not been promised anything, nor have I been threatened
III any manner.
"I am fifteen years of age and live at Avon, Virginia. I

make this statement because' it is the truth.
"1 left home around 8 :00 a. m. I walked on down to the

main road. I was figuring on going out to the Church. McKee
Jackson always picks me up there to go to work. I ""vaswork-
ing for him at that time, helping him haul pinewood. I waited
there at the Church for about ten minutes and then I decided
to walk up the road to Hebron Church. I walked from Union
Baptist Church to Hebron Church.
"Then I decided to 70 up to Mrs. Ferguson's. I knew that

Mr. F'erg'uson worked in the daytime and that he was not at
home. I decided to trv to screw Mrs. Ferguson but did not
plan to knock her in the head at first.
"V,Then I got outside of the house I picked UP a rode I

was just going' to hit heT on the llead a little bit. .
page 51 ~ I knocked at the screen door and didn't no one

answer. Then I went to the main door and knocked
but nobodvcome. After a while she come on in. I told her
that I wRnted a dozen eggs. She didn't say nothing but
that she diiln't have none.
"She held the screen door open. When she did I hit het
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with the rock. The rock was in my right hand. She fell
down on the porch on the bucket of water. I caught her by
the hand and tried to pull her into the kitchen. She hollered
three or four times.
"I took and ran out the door and across the road near

where I come in at. I took and jumped across the bank and
. went on up into the field. Then I took and came ,back through
the field back to the Union Baptist Church. I had just got
back there when McKee Jackson picked me up.
"This statement is the truth to the best of my knowledge.

Signed, Sharon Emanuel Durrette."

Witnessed by Deputy Sheriff Dixon and myself.
Q. Trooper Hart, did you go back to the scene of this case

and take pictures ~
A. Yes, I did.
Q. ","Till you look at that picture and tell what it represents ~
A. That is the back porch of the Ferguson home. This is

the outside screen door going into the porch, and this is the
inside door leading into the house.

page 52 ~ By the Court:
Q. Is that the way it was arrange on this parti-

cular day~
A. "'VeIl, of course, the door 'arrangements are the same,

but the furnishings on the porch, I couldn't be positive about
that, no, sir.

Mr. Goad: I would like to introduce that, Your Honor. I
will give you all of these in order.

Note: At this time the above-mentioned photograph is
received in evidence and marked and filed Commonwealth's
Exhibit NO.2.

Q. I show you the next nicture, Trooper Hart, and ask you
if that is the outside view looking towards the Ferguson back
porch ~
A. Yes. sir.
Q. With the screen door open and showing the inside door

leading: into the house ~
A. Yes, sir.

Note: The abovementioned photograph is now received in
evidence and marked and filed Commonwealth's Exhibit No.3.
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By Mr. Wingfield:
Q. Trooper, will you establish when these pictures were

taken?

page 53 ( By Mr. Goad: (Continuing)
Q. ,Vhen did you take them?

A. I'm not sure. They were taken-I'm not positive when
they weI'€'taken. They were taken approximately two weeks
ago. It may not have been quite that long.
Q. They were taken recently?
A. They were taken recently.
Q. Now I show y,oupicture NO.3, here, the next picture, and

ask you if that is a close-up picture from the outside looking
into the Ferguson back porch?
A. Yes, sir.
Q. Showing the screen door open and showing the inside

door closed?
A. Yes, sir. The bottle was put there to prop the door

open.

Note: Photog'raph No. :3 is now received in evidence and
marked and filed Commonwealth's Exhibit NO.4.

,Q. Picture NO.4. I show you that and ask you if that is a
view looking from the Ferguson back yard-this being' the
Ferguson house-over to the next door house of Mr. and Mrs.
(}eorge Henderson, right there, showing the back yards of the
two houses? '
A. Yes, sir.

The Court: That's Exhibit No. 5 and the
page 54 ( 4th pict'ure.

Mr. Goad: Yes, sir.

Note: Photograph NO.4 is l'eceived in evidence and marked
and filed Commonwealth's Exhibit No.5. '

Q. Now I show you the next picture and ask you if that is
a picture of the Ferguson house looking at it from the Hender-
son back yard?
A. Yes, sir.
Q. Now, is this the Hebron Baptist Church cemetery in the

distance over here?
A. Yes, sir, that's right.
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Q. Is this the next house on the north side of Hebron
Baptist Church?
A. Yes, sir.

Note: The abovementioned photograph is received in evi-
dence ana marked and filed Commonwealth's Exhibit NO.6.

Q. Nmv I show you a picture a.nd ask you if that was-
where that was taken?
A. That was taken standing right at the edge of the Fergu-

son's yard.
Q. On the line between the F'erguson's yard and the

Henderson's yard?
A. Yes, sir.

page 55 ~ Q. Now I will ask you what that steeple IS
coming up right there '?

A. That's the colored Church.
Q. Is that Union Baptist Church?
A. Yes, sir.
Q. Now I will ask you what that house is right there in the

distance?
A. That's the Durrette home.
Q. Is that where the Defendant lives?
A. Yes, sir.

Mr. Goad: ' Your Honor, I am now asking leave to intro-
duce on~more picture that Mr. "'\Vingfieldobjects to.

Note: The abovelIlentioned photograph is now introduced
and marked and filed Commonwealth's Exhibit NO.7.

Mr. Goad: Take the witness.

CROSS EXAMINATION.

A. I maybe able to look back in my notes some-
page 56 ~ where. I didn't make a notation of it. I do know

it was a weekday.

By Mr. Wingfield:
Q. Trooper Hart, you don't remember when you took the

pictures?
A. They 'were developed last Thursday night.'
Q. Do you Temember what day of the week it was you took

them?
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. Q. Do you remember getting the warrant in this case~
A. I don't recall exactlv when the warrant was issued.
Q. vVell, do you have ~ny recollection of ever getting a

warrant~
A. No, sir. All I kno,v is the 'warrant was issued sometime

that afternoon.
Q. As a matter of fact, you didn't know until your memory

was refreshed that you ha,d even, that you had been the pro-
curer, the Officer that procured the warrant?
A. I did not remember that I swore out the warrant. You

see, he had been arrested a couple of hours before that.
Q. But it did develop that yon were the Officer that got the

warrant~
A. Yes, sir, I issued the 'warrant.
Q. And do you remember what time of day it was that you

issued the warrant?
A. No, sir, I haven't the slightest idea. I never pay any

attention to the exact time of dav that I issue warrants.
Q. You don't have a very good memory, do you, Mr.

,Hart~
A. I think I have a right good memory but, of course, in

this particular case there was a lot going on. I
page 57 r don't remember every thing that happened. I don't

remember the exact time of the warrant. As I
didn't arrest him-I did not remember getting it. I was
going more or less on the assumption that they had procured
the Wflrrant before I went out there.
Q. But it does develop that you were the one that did get

the warrant ~
A. Yes, sir, I do remember that the warrant ,vas issued by

me, but I don't know what time.
Q. Had he been arrested when you obtained this so-called

confession ~ Had he been arrested then ~
A. Yes, sir, he had been arrested and the warrant had been

served on him. '
Q. But you had not arrested him?
A. No, sir, I didn't arrest him.
Q. And you hadn't seen him until- \iVhat time did you see

him that day~ V\Thattime did you see him ~
A. It was after lunch. I don't know exactly what time.
Q. vVell,had you gotten the warrant then ~ He 'was already

in jail, wasn't he ~
A. Yes, sir, he was put in jail while I was in County Court

up Jlere.
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Q. They didn't have any warrant when they put him in jail,
did they?

page 58 ~ A. Not that I know of, but I did not arrest IJim
nor did I put him in jail.

Q. And you were not the one that arrested him?
A~ I did not, no, sir. I served the warrant on him.
Q. "'VeIlnow, when did you serve the warrant on him?
A. That afternoon. I don't know exactly what time.
Q. "'Vas it before or after the so-called confession?
A. That was before, also before he was taken back to the

scene.
Q. That you served the warrant on him?
A. Yes, sir.
Q. Well, having procured the warrant, you did not do so

with the consent and approval o'f Mr. Campbell, the Juvenile
and Domestic Relations Judge, did you? Mr. ",iVheeler, I
mean.
A. No, sir, I was not aware that I had to in a case of a

felony and issued the felonv warrant. '
Q. 'You are aware of that" fact now, aren.'t you?
A. I won't say positively that Mr. Wbeeler was not con-

sulted. I feel sure that Mr. Goad was consulted, becam;e-I
am positive that I talked with Mr. Goad. I may have talked
with Mr. Wheeler but I won't say definitely.'

Q. This is a verv serious case and those matters would be
very important. What is 'wrong with your memory, Mr.

.Hart?
page 59 ~ A. What are you referring to?

Q. As to whether you did talk to .Judge Wh(>pler
that day before you got the warrant, or any time that day,
referring to this case?
A. Well, in the case of a felony I don't always talk to the

Judge before issuing the warrant. ..
Q. I am talking about your memory and your recollection

now?
A. Well, I just answered your question, sir. I sain I don't

always consult the .Judge before issuing a warrant.
Q. "'VeIl,did you consult him on this occasion with reference

to a fifteen-year old boy, as you know now the law directs
you to do? .
A. I cannot say definitely that he was consulted.
Q. Then your memory-
A. I would say that in all probability that he was.
Q. Then your memory is fauIty1
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A. I don't remember that exactly, no, sir. I have already
testified to that about four or five times and possibly more.
Q. Well, you hay~n't before the Jury.
A. Well, about twice before the Jury, sir. ,
Q. Now, Mr. Hart, were you the one that had put this boy

in the County J ail ~ -
A. No, sir, I did not put him in the County jail.

page 60 ~ Q. vVere you the one who took him out of the
County jail in the afternoon ~

A. Yes, sir. I was accompanied by Deputy Sheriff Dixon
and Deputy Sheriff 'Whitehead. Yes,. sir, he was taken out of
jail and placed ilymy car.
Q. 'Vhile you were in jail, I want to ask you if Mr. Robert

Whitehead was in jail, was visiting in the jail over there ~
A. Yes, sir, Mr. W:hitehead was in the jail.
Q. I want to ask you if-I don't mean that Mr. Robert

V,Thitehead was there as a prisoner-
A. He was not there as a prisoner.
Q. -I mean he was there-so he could leave when he

wanted to~
A. Yes, sir.
Q. And while Mr: Robert Wbitehead was there, I want to

ask vou if Sharon Durrette here did not tell Mr. 'Vhitehead
that "Trooper Dixon had struck him and had forced him to do
certain I things ~
A. I heard no reference about forcing him to do anything.

Mr. Whitehead-
Q. 'Well, how about Sharon-
A. If you will allow me I will answer your question.
Q. All right.

A. Mr. vVhitehead made a general statement to
paKe 61 ~ the Police Officers that were present at that time.

Mr. Goad: Your Honor, I object to any 5tatement that Mr.
V,Thitehead made.
The Court: 'Vhyf He was in the presence of the ac-

cused.

Q. Was Sharon Durette present with the Officers and Mr.
Robert Whitehead ~
A. Yes, he was present:
Q. I am asking vou pow what statements this boy made to

Mr. Robert V,Thitehead about how the Officers were treating
bim1 '
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A. I don't recall any statement made by this boy. The
only statement I recall was made by Mr. Whitehead when he
asked us the question, if somebody had struck him or who
had struck him, or something of that nature, that general
nature. And Durrette indicated that Dixon had hit him.

Q. ,iVell,he pointed-
A. Mr. Whitehead-
Q. He accused Officer Dixon of having hit him, didn't

he~
A. There was a reference made to it. -Whether he pointed

at him and accused him of striking him I don't know.How-
ever, Mr. ,iVhitehead asked Dixon the question, Deputy
Sheriff Dixon. And Deputy Sheriff Dixon acknowledged

doing it.
- page 62 { Q. Did you know at that time that OfficerDixon,

along with another Officer-to be exact I believe
it has been pointed out as beiJ).gOfficer 'iVhitehead-had had
this fifteen-year old boy down here in a room in the Health
building alone. Did you know that then ~
A. Not of my own knowledge, no, sir. I was in County

-Court upstairs and I kne-w nothing about it until I heard
over the telephone that he had been apprehended.
Q. Well, that is -where the striking was supposed to have

been, wasn't it ~
A. I know nothing about the striking, sir. It was certainly

not in my presence. Noone has ever been hit in my presence
when they were being interrogated.
. Q. But from that time on, I want to ask you if it isn't true
that instead of vou OfficerDixon had this boy under his hand
and control and if he wasn't the one that dictated the state-
ment as to what took place~
A. What are you referring to, what time ~
Q. I ask you- -
A. VVhattime aofeyou referring to ~ Are vou referring to

11:00 a 'clock in the morning or are you referring to the-
Q. On the day- -

The Court: One of you talk at a time here.

page 63 { Q. I am talking about from the time von took
him out of jail. or from the time vou h::td him in

jail, if OfficerDixon wasn't with you at all times after that-
or. with the boy~
A. Yes, sir, Officer Dixon was with me at all times, as
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well as I remember. However, he did not conduct the lll-
terrogation solely. .
Q. But he stood over the boy, didn't he ~
A. No, sir.
Q. He at no time left Sharon, did he ~
A. I don't know whether he left him or not. I at no time

left him.
Q. ,~Tell, now, whose words are these in this statement ~ I '

A. The first part of the statement is a general paragraph
that we usually include in a statement in advising them of
their rights and so forth. The body of the statement is
his.
Q. ViTbydidn't you put it in quotation marks ~
A. I don't know, sir. I just wrote the statement as he

gave it to me.
Q. You say they were his words ~
A. Yes, sir.
A. ,Vere they exactly his .words, or some of them his words

and some of them your words 1
page 64 ( A. 'VeIl, I don't say that they are his words

verbatim, no, sir. I wouldn't say that. The state-
ment is what he told us and the statement was written as he
told it to us and read back to him.
Q. ,Vas anything said, about what had happened to a

colored boy down there in Mississippi ~
A. Absolutely not, sir, not in my presence.
Q. Did you step out ~
A. I did not.
Q. Or did you step out of the room at one time and leave

this bov alone with Officer Dixon and Officer "Thitehead~
A. N~,sir, he wasn't alone during the time that I interro-

gated him and when I took the statement from him.
Q. Now, a few days later, or on August 9th, you did go

to Mr. '~eeler, didn 't you-Judge ,Vheeled
A. Mr. Wheeler signed the papers on that date, ves, sir.
Q. And you went to him-You signed the complaint on

which the warrant was issued. and two days later you signed
a petition after the boy had been held in jail for those two
days1
A. The petition was signed on the 9th, the morning of the

9th, yes, sir.
Q. And so far as you know this bov was never carried be-

fore Judge .Wheeled So far as you know this bov
page 65 ( was never produced before .Judge "Theeler. the

Juvenile and Domestic Relations Judge of this
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County until a date when a hearing which was called, a
preliminary hearing, on a felony was had, was he?
A. Yes, sir.
Q. He was carried before him?
A. He was carried before him at the preliminary hearing.
Q. And that was the first time from the time that he was

put in jail on the morning of the 7th until that day-'What
day wa,s that?
A. 'What day ,vas what, sir?
Q. When they held the preliminary hearing.
A. I don't know, sir.
Q. Well, how long after August 7th was it?
A. I don't know the date, sir. I might look it up on my

records, but I dqn't remember the Court day.
Q. 'iVas it one week, or two weeks, or three weeks?
A. I don't remember, sir.
Q. 'iVell, can you tell us whether it was a month or not.
A. I don't know the date of the preliminary hearing, sir.

I don't remember. I could look it up possibly.

The Court:
Mr. 'iVingfield: I am testing his memory, sir,

page 66 ~ about the things that he recollects.

Q. I believe you made a statement previously that the boy
first said that he had hit her with a board or plank.
A. Board or plank, yes, sir.
Q. I want to ask you if this particular rock that has been

referred to-I've seen it-but it has been referred to bv Mr.
Goad and, appears to be laying on the counter-on his' desk
over there -if that rock had been found at that time?
A. The rock was not found by me, sir.
Q. You don't know anything about the rock having been

found, do you? '
A. Yes, sir, I know that the rock was found.
Q. You said-
A. I did not find it.
Q. Well, when did the Defendant first say that he had hit

her with a plank or a board ~ I understood him to say that he
had told you that at first, that he had hit her "iith a plank or a
board?
A. When did I first have knowledge of that?
Q. Yes, when did you hear hiin make that statement, that

he hit her with a plank ora 'board?
A. On the way over to A\TOn; . ' -
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Q. Did you know at that time that Officer Dixon had a
board that had been carried away from the Fergu-

page 67 r son home and brought, apparently, and laid on a
table or desk in a room in which they had the boy

down in the Health building?
A. I know nothing of anything like that, no, sir.
Q. But that statement was changed from a board to a

rock after the rock was found?
A. The accused changed it himself. He stated that it was

a rock that he used.
Q. When did he say that?
A. Over at the scene.
Q. ~T as that after the rock had been found?
A. I dO]l't know exactly when the rock was found. I didn't

find it.
Q . .His.statement certainly didn't ring true if he said on the

.waydovvn,"I hit her with a board," and on the way back, "I
hit her with a rock"? One of them was wrong, wasn't
it?
A. ,TV ell, it wasn't on the way back that he admitted hitting

her with a rock. He admitted hitting her with a tock after he
got down there.
- Q. Well, regardless of when he said it, one of them was
wrong, wasn't it?
A. Yes, sir, I suppose it was.
Q. You didn't put that statement in here about hitting her

with a board? .
A. Well, sir, he said he didn't use a board.

page 68 r Q. SO that the Jury will know about the state-
ment, this doesn't purport to be all that took

place? This is just the paper that you prepared and took
it to him to sign? ,
A. Not exactly like that.. Mr. ,Vingfield.
Q. You did type it, didn't you?
A. Yes, sir.
Q. He didn't type it?
A, No, sir. I didn't prepare it and tell him to sign it like

that. I prepared it and he was advised of his rights before
it was prepared. It was written by :me and it was read
over to him. It was then tyned up and read again before he
signed it. He understood what he was signing and the whole
thing was conducted on a friendly basis.
Q.. When YOU say he was advised of his rights, you don't

mean that, do you, Trooper Hart?
", - " ..~ "
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A. I advised him that he had a right to an attorney; I
advised him that he did not have to make a statement.
Q.. Wasn't it his right to have been immediately, when he

was brought in here, instead of being put in jail to have been
carried before Judge Wheeler, who was right here in the
Courtroom on that particular day? Wasn't that his rights ~
A. I didn't bring him in here, sir.
Q. ,VeIl, when you got the warrant against him-when

you said you got the warrant-wasn't it his rights then to be
immediately carried before Judge ,Vheeled

page 69 r' A. I didn't know that he hadn't been imme-
diately carried before Judge ,Vheeler at that

time.
Q. But it was his rights and you know that now, don't

you? So he wasn't advised of his rights, was he?
A. This had to be drawn up. Of course, it was done later

on.
Q. You don't say now that he was advised of his rights,

from what you know now, do you ~
A. ,VeIl now, in reference to the statement-You were talk-

ing about the statement-in reference to the taking of the
statement, he was advised of his rights, yes, sir.
Q. I'm'talking about that, too, that he be taken before the

very man that the law says about what he shall serve, the
very Judge, and you didn't do it, sir. \iVasn't I right, you
didn't do it?
A. t did not arrest him.

The Court: That's a question of the validity of the ar-
rest, Mr. Wingfield, rather than the validity of the-
MI'. vVingfield: But he said he was advised of his rights

and I think that was his rights under the law, sir. And it
was purely with reference to that question that I asked him.

- The Court: With reference to that, but not
page 70 r with reference the statements. You were speaking

of statements at the time. .

Q. ,VeIl, you said he had been advised of his rights ~
A. In regard to the statement, yes, sir.
Q. Did you ask him if he could read and write?
A. I am sure I did not ask him if he could-
Q. Well, as I understand-
A. I am sure I did ask him if he could read.
Q. You are sure that he could write? .
A. I am sure that I did not ask him if he could write. I



Sharon Emanuel Durrette. v. Commonwealth of Va. 49

. Trooper W. C. Hart.

assumed he could write. He wrote his name. I did ask him if
be could read.
Q. Did be read it ~
A. Yes, sir, he read it with me. I read it over and asked

him to read it over with me.
Q. Did you read it aloud to him?
A. Yes, sir, twice.
Q. The same typewritten paper to bim ~
A. No, sir.
Q. You mean you changed iU
A. No, sir. It was written in longhand first of all. As I

was taking the statement I took it in longhand.
Q. Can I see the longhand statement that you wrote out in

longhand, sir ~
A. I do not have that.

page 71 r Q; 'Where is it, sir ~
A. I don't have the slightest idea. It, was thrown

away. I didn't keep it because-I write it out in longhand.
The main reason is if I type it out in a finished statement
to begin with, then after they read it over so many times
they say something should be changed, or this should be
changed, and then I have to turn around and type it all over
again. I am not an expert typist and so I write it out in long-
hand and read it over to them and then if it is correct I can
type it up and have him sign it.
Q. 'Well now, if you had to write it down in longhand and

you knew he could read, and you thought' he could write
because you got him to sign his name, if it was going to be
his statement why didn't you let him write it ~
A. Well, I never do. Usually when you take a statement

and you are talking, to an accused, you take a statement and
you write down what he has to say and type it up. I mean,
that's the same reason I didn't ask him to type it.
Q. ,Vhat do you mean, usually?
A. ,VeIl, I always. I have never gotten~I've been a Police

Officer for seven years and I don't ever remember giving a
man a piece of paper and say write down a statement.
Q. Getting a confession is an unusual thing'. You don't

bave a chance to get many confessions, do you ~
A. vVe get quite a few.

page 72 r Q. How many confessions would you say that
you have taken and typed up in the past year ~

A. That would be hard to count, sir. How many state-
menfs~
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Q. Yes. I am not talking about your reports. I am talking
about statements of people charged with a crime that they
sign. Hovvmany occasions have you had to get a statemenU
A. Just about every case that I have worked. I have never

had any problem getting statements from people.
Q. You don't have any problem ~
A. No, sir, it isn't a problem. No, sir, very seldom.
Q. In connection with automobile accident or in connection

with felonies ~
A. I am talking about, well, felonies, yes, sir.
Q. You thought this case was pretty serious, dic1I1'tyou ~
A. Yes, sir, I feel it is.
Q. And the Officers were anxious to make an immediate

arrest and get the thing sewed up, weren't they~
A. No, sir, I am never anxious to sew things up so that I

will overlook anything. 'We try to be fair.
Q. And this confession, alleged confession, was signed in

a room in the Health building, not on the Courthouse
grounds~ .

page 73 ~ A. It was signed in the State Police office,which
is a very normal place for us to take statements,

SIr.
Q. Was the Commonwealth's Attorney present ~
A. No, sir, he was not.

Mr. Wingfield: That is all.

The witness stands aside.

Note: At this time' luncheon recess IS had, 12 :15 p. m.
until 1:15 .p. m.

AFTERNOON SESSION.

1:15 p. m.

R. C. GAUNCE,
Virginia State Trooper, a witness called by and on behalf of
the Commonwealth, being first duly sworn; was examined
:md testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
'Q. You are State Police Sgt. R. C. Gaunce~
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A. Yes, sir.
Q. I believe you are stationed over in Augusta County?

A. Yes, sir.
page 74 r Q. But you are the Sergeant as far as these

Officers in Nelson County are concerned?
A. Yes, sir.
Q. Within your jurisdiction?
A. Yes, sir.
Q. How many counties do you have?
A. Three counties, Highland, Augusta and Nelson.
Q. How long have you been with the State Police?
A. Twenty YElars.
Q. Sgt. Gaunce, did you assist in the investigation of this

case?
A. Yes, sir, I did.
Q. Tell about your part in the investigation.
A. Well, on the morning of the 7th, s'hortly after 8 :00 I

heard through the Police radio of this incident. And I was
coming- to Lovingston to Court that morning anyway, so I
came directlv on to Avon and assisted.
I got to 'Avon shortly before 9 :00 and found Trooper

Hart talkiIlg-with Mrs. Ferguson who was the victim in this
case. She left before I had a chance to talk to her verv much
and was taken on to 'Waynesboro. I spent some time there
looking for this young man and had to leave to come to Court.
I came on to Court and got back up there about 11:00

o 'clock, and arrested him about 11:30. .
Q. 'w'ere you given a description or a name, or

page 75 r what information did you have?
A. I had a description and a name, although the

name didn't mean as much to me as the description. Mrs.
Ferguson had described the man that attacked her as a young
negro in his teens.
She sai(l. that he was wearing blue dungarees and a tan

shirt, that he han thick lins and two buck teeth in front.
She also said that his clothing had a lot of resin on them.
There was somp question about the first name. It was

not established. It was thought that the boy's last name
was Durrette. hut there are, of course, a lot of neon1e in tbat
neighborhood by that name and I went primarily bv the de-
scription. '
Q. All ri~tht. Now tell about the arrest. You are the one

that actually made the arrest?
A. Yes, sir. I found him at the home of-l call him Key
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Jackson. J. R. I believe are his initials. And that is just
South of the Avon postoffice.
I drove up to the house and this boy was just getting in the

car and I called him over to the car and arrested him there.
First I told him that I was going to bring him down to Hebron
Church. I wanted him to go down there with me. And when

we got there, which is about a mile South, at that
page 76 r location, after talking with him a few minutes and

Mrs. F'erguson coming I arrested him.
Q. Well now, when you found him at the home of John

Jackson-I think they call him Key, don't they~
A. That's the name I know him under, Key Jackson. I

don't know if that is his correct name or not but that's the
name I know him under.

Q. His name is on the main highway, is that right, going
North ~
A. On Route 151.
Q. About ho\v far is the home of John Jackson North from

thl:lHebron Baptist Church ~ Do you know~
A. I :wouldsay between a half and a mile, possibly closer to

a mile from the Hebron Church..
Q. You say when you first saw the Defendant he was get-

ting in a car preparing to leave ~ ~~
A. There were two or three cars there and he was standing

by the. door and just getting in the car. .
Q. How was he dressed at that time ~
A. He was dressed as he had been described. by Mrs.

Ferguson, identically.
Q. Did he 113"vePine resin on his pants ~
A. He did.
Q. Did you get information that he, had been working 111

pulpwood~ .
A. Yes, sir. I knew, of course, before I arrested

page 77 ~ him where he had been. I had made some investi-
gation and I found that he had just come back to

that neighborhood, having been away an hour or two earlier.
Q. Now, when vou first found him there at .Jackson's home,

you didn't place him under arrest at that time~
A. No, sir.
Q. ~V:hatwas your conversation with him at that tim~~
A. I called him to the car and asked him to get in the

automobile and he made no comment. I told him we were
going down to Hebron Church. And he shut the door and
there was not a word spoken until we got to Hebron Church.

Q. He didn't resist?
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be here, but some stayed and some came on and as soon as
those got back the others came.
Q. You say you left Durrette in the hands of the other

Officers there at Avon, at Hebron Church ~
A. Yes, sir.
Q. And you went back to 'Waynesboro~
A. Yes, sir, I went back to ,Yaynesboro. ,\Then I got to

Waynesboro there was a call carne from Mr. Farr's store ask-
ing me to come back to the Ferguson horne.

Q. Did you go back to the Ferguson horne that. after-
noon~
A. Yes, sir, I did.
Q. About what time ~
A. I got there between 2 :00 and 2 :30.
Q. Tell what you found in further investigation when you

got back there.
A. Well, on the way back I had radio communi-

page 80 r cation with Trooper Hart. I told him that I was
corning back to the Ferguson home. I had found

a rock there that I thought was used that morning. And he
was in Lovingston when he received that message and he
told me that he knew about the rock, that this boy had told
him that it was there.
So I went on and found Mr. and Mrs. Ferguson there and

they had not moved the rock. It was laying behind a bucket
that she had dropped that morning.
Q. Sgt. Gaunce, I ask you if that is the rock you fOUl1dat

the F'erguson horne~
A. Yes, sir, that's the rock. .
Q. Now, will you show us in this picture of the back porch-

I will ask you first, ..where did you find it~
A. I found it on the back porch on the north side, to the

right of the door as vou were leaving the porch.
~. Point out in this picture of the back porch where you

found the rock. Here is the screen door.
A. This door would be facing north towards Afton and

the rock was found just to the right of the door .
. Q. Where was the bucket?
A. There, also.
Q. V,Tbichwas closer to the outside wall, the bucket or the

rock~
A. ,\Tell, tl1ewa'v the bucket was sitting you couldn't see the

rock. I mean, you had to-unless you would walk
page 81 r around and look behind.
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By the Court:
Q. In other words, the bucket was in front of the rock~
A. The bucket was in front of the rock, yes, sir.

l3y Mr. Goad: (Continuing)
, Q. Well, was the rock between the bucket and the wall ~
A. Between the bucket and the wall, yes, sir.
Q. This wall right here ~
A. Yes, sir.

Note: At this time the rock referred to aboveis introduced
in evidence and marked and filed. Commonwealth's Exhibit
NO.8.

,
Q. Did you notice any resin or anything on this rock when

you first fqund it?

Mr. Wingfield: I object to that question as leading.
The Court: Objection sustained.

-Q. Well, did you notice anything on the rock other than'
the rock~
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A. No, sir, I didn't notice the splinter there that day.
Q. Now, did you talk to this Defendant any time later that

day~
A. Yes, sir. I talked to him-not that day-on a Friday.

This was on Thursday and I talked to him on Friday after-
noon.
Q. 'Will you tell 'what conversation you had with him on

that afternoon ~

page 84 r Mr. vVingfield: If the Court please, I would like
to object to this testimony on the ground that at

that time under the Statute the boy was being illegally held
and any conversation that he had 'while so being illegally
held would be inadmissible.
The Court:' Objection overruled.
Mr. ,iVingfield: ,iVe except to the Court's ruling, sir.
The Court: All right.

The conversation with him on Friday-I was not question-
ing him and it was very informal. I happened to be in the
jail on another occasion and saw him.
I said, "Sharon, I understand that the case turned out just

like Mrs. Ferguson said." Because, when I had seen him the
day before he denied any connection there and that was my
reason, I guess, that I approached him in that manner, and
his answer to it was, "Yes, that's right." .
That's all that was said. I went on about my business

and no other question were asked him or anything said.

Mr. Goad: All right, Mr. Wingfield.

By the Court:
Q. One question about. this rock. It was broken. There

is a little chip that is being held on here by scotch
page 85 r tape. ,\T as it in one piece when you found iH

A. The scotch tape, of course, was not on it and
the chip-I didn't see any chip: I mean, I know about the
chip but actuallv I didn't see it at that time.
Q: Did you fil~dthe chip ~
A. No, sir, I didn 't.
Q. You don't know where the chip came from of your own

knowledge~
A. No, sir.
Q. ,Did you later ar,quire the chip from anybody ~
A. I didn't, no, sir.
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Q. All right.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Sergeant, you took the rock in charge, I suppose, when

you got there at 2 :30~ .
A. Between 2 :30' and 3 :0'0', that's right.
Q. And you said that there was hair on the rock~
A. Yes, sir.
Q. ,~Touldn't the hair be as much evidence as the rock ~
A. Would the hair be as much evidence-
Q. As much evidence as the rock.
A. I assume it would be.

Q. The rock was preserved, was it noU
page 86 r A. Yes, sir.

Q. ,~Thereis-the hair ~
A. I don't lmovv. As a. matter of fact, several days later

I wrapped the rock up very carefully arid it's on the envelope
what day it was turned over with the other evidence and I
didn't s~e the hair.
Q. Well, in your Police work you are taught that anything

pertainiIig to any offense is right important to preserve evi-
dence, isn't iU
Q. And wouldn't you consider now on looking on it that

the hair would be more evidence than the rock~
A. Well, I thought, to be very truthful, Mr. ,Vingfield,

that I had preserved the hair but I didn't see the- hair the
next day or two. I thought that I had it wrapped up so that
it would be there. .
Q. Normally, wouldn't you have put the hair in an envelope

and marked it that that was the hair you had had ~ .,Vouldn't
that be the normal Police procedure ~
A. I thought I had it wrapped up with the rock so I could

keep it.
Q. How much hair was iU
A. Two small pieces.
Q. ,Vas it human hair?

A. I don't know, sir. I don't know that it was
page 87 r hair. It looked like hair as far as I could tell.

. Q. But 3TOU don't know what it was ~
A. No, I don't know what it was. It looked like hair to

me.
Q. SOyou are not prepared then to say that there was hair

on the rock~ That it was hair that was on. the Tock~
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A. "'VeIl, I could call it hair until I knew otherwise. I
mean, that's what I would do.

Q. Now, I think when you got there-you have mentioned
that Office Nance was there, and Officer Dixon, and Officer
Whitehead. And I believe you mentioned another Officer.
Did it strike you as being peculiar that at a scene of an offense
or the scene of a crime that had occurred some seven hours
before that they were rather late in finding that rock ~
A. You will have to go back and ask that question over. I

can't answer that question-
Q. "'VeIl, let me see. Of course, the Officers had been in-

formed it had taken place, where the offense had taken place ~
A. I was, yes, sir, that morning.
Q. And was any search made that morning to see what the

nature of the weapon was that had been used ~
A. Yes, sir, I was there.
Q. ",Vhere was the rock when you were there that morning

looking for the weapon ~
page 88 ~ A. I don't know. I didn't see it then.

Q. And you looked, didn't you ~ You looked
carefullv. didn't you ~
A. I thought I did, yes, sir. •
Q. And you looked around the bucket and you saw the

bucket that morning~
A. I saw the bucket, yes, sir.
Q. And there wasn't anyt11ing to conceal that rock from

open view if you hfln looked t,113tmorning, looking' for the
evidence of what hnd struck hed If that rock had heen
there, as a matter of fact, as careful as you State TrooperR
are and with other Officers looking there, too.- You weren't
by yourself-You would have found it, wouldn't you~
A. Mr. Wingfield. I testified that the road was between the

bucket and the wall and the position it was found in it would
have been very easily missed, and I did miss it.
Q. The bucket was right against the wall?
A. Yes, sir, close against it. Well, close' against the wall,

about that far and the rock was between the bucket and tIle
wall. Of course, the bucket was much bigger than the rock.
If you looked at the bucket you wouldn't see it for the-I
mean, look at the rock you wouldn't see it for the bucket.

Q. Sergeant, you did find a board there that morning, didn't
you~

page 89 ~ A. No, sir, I never heard anything about a board
until this morning.
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Q. Or a stick of wood or a board or something there?
A. I never heard anything about it until this morning.
Q. You never heard of that?
A. No, sir, I never heard of that.
Q. Did you find any other rocks around similar to this

rock?
A. That looks-I haven't.touched it. If I could, sir?
Q. Is that the general type of the rock around that vicinity'
A. Yes, sir, they are all-
Q. Could you point out about the place where you saw the

hair that you referred to? Where was it on the rock?
A. I would say it wason this sharp edge where I saw the

hair, on this side.
Q. Is there anything to cause hair to stick to the rock,

or tear, any little cuts or anything?
A. No, sir. I thought I had the hair preserved with the

rock. There were two hairs on the rock. .
Q. I Jiotice here that there has been taped, and it has been

referred to and it a-ppears from this rock that two ends have
been broken off of it, apparently. ,",vas there any

page 90 ~ of the other parts there?
A. No, it was just like thjs. 'When I found the

rock it was just like it is here except the piece right there.
Q. You don't know where that came from?
A. No, sir, I don't know where it came from. I didn't

find it.
Q. Personally you don't know?
A. No, sir. .
Q. Personally you don't know except what somebody has

told you?
A. That's right.
Q. If I understood you correctly, you went to the home of

Kev Jackson and there vou found Sharon Durrette?
.. A. Yes, sir. .'
Q. Was it about lunch time?
A. 11 :30. .
Q. Do you. know whether lle had had any lunch or not,

whether he had alreadveaten lunch or not?
A. I don't. know. I hadn't.
Q.And then you told him to come with you and he got in

Hie car with you?
A. That's right.
Q. Was anybody in the car with you besides you and

Sharon?
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A. I was by myself then. There had been some-
page 91 ~ one with me.

Q. As a matter of fact, you had picked up that
mOl'ningJ ohn Russell Jackson, hadn't you? Isn't that
true?
A. Key's boy. I don't know if that is his first name.
Q. "Well,is he a teenager?
A. Right little. I don't believe he was a teenager. He

may have been but he was rather small.
Q. How was he dressed?
A. He had on work clothes.
Q. And had you had him up at Hebron Church or at Mrs.

Ferguson's home.
A. No, sir.
Q. He was with you and you carried him home, didn't you?

You carried him to Key Jackson's home, didn't you?
A. I don't believe he stays there. I think he stays over

at some other relative's in Orchard Town. .
Q. After he had ridden around with you that day and you

had him in the car you carried him to Key Jackson's home
and that's where he got out, didn't he? In other words, you
went to Key Jackson's home to carry John Russell Jackson
there, didn't you?
A. No, sir, I didn't.
Q. ,TVell, was he with you when you got there?

A~ There was a Jackson boy with me. I don't
page 92 ~ know if that was his name or not..

Q. Well, the Jackson boy, does he have buck
teeth? Do his upper teeth protrude?
A. No, he doesn't fit the description at all.
Q. ,TVell, was' he in your car and did he leave your car at

the home of Key Jackson?
A. Yes, sir, that's right.
Q. And it was while you were there and he got out that you

saw Sharon Durrette, wasn't it?
. A. I saw him there, yes, sir.

Q. Yes. And you saw Sharon Durrette and you told him to
come get in the car, didn't you?
A. That'8 right.
Q. And he came and got in the car with you, didn't he?
A. That's right.
Q. And then you drove off and you told him vou were

going-He asked you where you were going, didn't he?
A. I told him we were going to Hebron Church.
Q. And you were going to Hebron Church?
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A. Yes, sir.
Q. And when you got to Hebron Church, 'while he was still

sitting in the car, you called Mrs. Ferguson over to the car,
didn't you, and asked if that 'was the boy~

A. I didn't call her but she came over and said
page 93 r that was the one, yes, sir.

Q. And he was the only colored person in the car
at the time~
A. That's right.
Q. And he was sitting in the car at the time she came

over and said that was the boy~ He hadn't gotten out, is that
right~ .
A. That's right.
Q. And then you told him to get out '?
A. That's right.
Q. And again she says that's the boy~
A. Yes, sir.
Q. And there was nobody else there in the way of a line-

up for her to select anybody from, was there ~
A. No, sir. . .
Q. In other words, just the one person ~
A. You mean like the Police line-ups ~ Is that what you

are referring- to ~
Q. \iVell, it is a customary method-I will ask you if it

isn't customary for the Police in identification to put the
accused or the person under suspicion, or anybody, in line
with se:veral other persons and let them make an identification
or select the person from that line. Isn't that true ~
A. No, sir.

Q. \iVell, that wasn't done in this instance, was
page 94 r it ~ In other words, he wasn't with anybody else

she s7u::, said that was the man ~
A. He was hv himself, yes, sir.
Q. By himselH
A. Yes, sir.
Q. Then J understood vou to say you questioned him about

eg'gs? I believe yon said you (luestioned him about eggS,
what he had done with some eggs ~
A: No, I didn 'tquestion him about egg-so,
Q. You didn't say anything to him about eggs, nothing to

him about eggs at all ~
A. I told him we were going down to where he bought the

egQ'sthis morning-.
Q. What did he say about eggs?
A. \iVhat did he say about eggs?



Q~ Yes.
A. He didn't say anything about them.
Q. Did Mrs. Ferguson accuse him of having struck hed
A. There?
Q. Yes.
A. Yes, sir.
Q. I want to know if the boy knew what it was all about

when you had him there?
A. Yes, sir, he knew ""hat it was all about.

page 95 ~ Q. And knowing what it was all about, what did
he sav about it there to vou?

A. He denied 'it emphatically. ..
Q. Denied it emphatically?
A; That's right.
Q. And there wasn't any question about his denial? And

he made it very clear? "Whenhe was first approached about
it he denied it?
A. He just said he wasn't the man, that he hadn't been

there.
Q. That he hadn't been ther'e, that he wasn't the man?
A. That's right.
Q. Who placed this boy under arrest?
A. I did.
Q. And when you placed him under arrest what did you do

with him? ",Vhat did you do with him after you placed him
under arrest?
A. Gave him to Mr. Dixon to bring back.
Q. Now, Mr. Dixon is not a State Trooper, is he?
A. No, sir. .
Q. He is a County Officer?
A. That's right.
Q. You did not turn him over to Mr. Hart who was a State

Trooper?
page 96 ~ A. Hart was in Court at that time.

Q. How about Mr. Nance?
A. He wasn't there at the time either.
Q. V,Thendid you tell Sharon that he was under arrest?
A. There at the Church.
Q. At approximately what hour?
A. Close to 12 :00.
Q. And when you turned him over to Dixon was it with any

instructions as to what he was to do with him?
A. He was to bring him to Lovingston, yes, sir, and put

him in jail.
Q. Those were your instructions?
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A.. Well, I wanted him moved from up there, then and
theie. Quick. ,
Q. Did Y01;l serve the w~rrant?
A. No, sir, I didn't. Didn't have a chance to. It wasn't

any place I could have gotten it unless I came to Lovingston
that afternoon.
Q. Having placed him under ai'rest, did you c~ntact Judge

"\Vheeler at any time?
A. No, sir, I did not.
Q. Turning him over to Mr. Dixon ended your responsi-

bility for him in so far that he was your prisoner was con-
cel'ned, is tha.t true?

A. ,VeIl, I had to go back to Court in \Tvaynes-'
page 97 r boro and I turned him over to Mr. Dixon to be

brought here. I presumed that he and Hart, and
maybe myself, later on when we had time would go through
the normal routine that we do.
Q. But except for your statement to him. the next elnv and

his statement to you that was all that you did?
A. T went hack and talked to his mother.
Q. I am talking about so far as he is concerned?
A. Well, as far as he is concerned, that's right. I talked

with his mother shortly after that.
Q. And you haven't apneareel anywhere nor takenanv nart

in it from tJud day, so far as he is concerned, until today?
Is that true, sir.
A. No, sir, it is riot the truth.
Q. Did you appear at the preliminary hearing?
A. No, sir. .
Q. Did you sign any papers or' appear before .Judg-e

Wheeler anywhere in connection with it, or this Court in
connection with it?
A. No, sir.
Q. Or a Grand Jury in connection with it?
A. nVitness shakes head indicating in the negative.)
Q. ,Vhat was your answer?
A. No, sir, I didn't appear before the Grand Jury.

Mr. Wingfield: That's all.

RE-DIRECT EXAMINATION.

page 98 r By Mr. Goad:
Q. You say you told Dixon to bring him on to

Lovingston quick. V,That did you mean by that?
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Troop'er W. C. Hart.

The Court: I don't think that is a proper question, Mr.
Goad.
Mr. Goad: All right, it doesn't make any difference.

That's all, Sgt. Gaunce.

The witness stood a'side.

TROOPER ,!\T.C. HART,
upon being recalled by the Commonwealth, testifies further,
as follows:

DIRECT EXAMINATION.

By Mr. Goad:'
Q. Trooper Hart, have you seen this rock before 1
A. Yes, sir.
Q. Tell what you know about this rock. Who did you get

il hom1 ,
A. I got that from Sgt. Gaunce.
Q. And you have kept it since then 1
A. Yes, sir, I have kept it since then.

Q. Did you examine out there in the yard around
page 99 r the F'erguson house to see if there were any other

types of rock around 1
A. Yes, sir, I did.
Q. ,!\Thatdid you find1 '
A. That type of rock there is somewhat the rock around the

house there. There is a pile' of rock right there near-out
from the back door, that is the same type.

Q. "Vas there any construction going on in the back yard or
any activities back there 1
A. There was some type of construction" something being

dug out there. There are some rocks out there.
Q. How far from the back door 1
A. Approximately twenty or twenty-five feet.
Q. And the rock formation is similar to this rocH
A. Yes, sir.

Mr. Goad: All right, that's all.
Mr. Wingfield: I may want to cross examine him further.

I'd like to reserve that right, with reference to his part when
other witnesses arrive. '

The witness stood aside.
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page 100 r H. M. DIXON,
" Deputy Sheriff, a witness called by and on behalf

of the Commonwealth, being first duly sworn, was examined
and testified as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are Nelson County Deput)' Sheriff H. M. Dixon ~
A. Yes, ,sir. '
Q. I belieye you live at Gladstone ~
A. Yes, sir.
Q. How long have you been a Deputy Sheriff~
A. Since 1950.
Q. A little over eight years ~
A. Yes, sir.
Q. Now, did you help investigate this case ~
A. Yes, sir, I did.
Q. ""Villyou tell the Court and Jury what part you took in

the investigation ~
A. About 8:00 a. m. on the 7th day of August I received

a call from the Appomattox Police Headquarters. I was
approximately sixty miles from the scene at that time.
Q. 'Where were you when you got the call ~
A. I was in the mountains searching for a car.
Q. "Wherewere you when you got the call ~
A. I was in the mountains near Riverville, Virginia, Nelson

County. I asked Appomattox to contact some of
page 101 r the other Officers if possible, that I was busy.

At that time they did not have contact and I im-
mediately started to Avon, the Church-They gave me the
name of a Church, that some lady had been beaten there.
I arrived on the scene, after disposing of a few of the

matters there that I had to dispose of, at approximately 9 :15
a. m. I met Sgt. Gaunce at the intersection of this Church.
He was the only officer at that time that I saw.
He filled me in on a few details, which I don't remember

what it was, and told me to question Mrs. Ferguson's mother.
That was my first assignment. "
I talked to Mrs. Ferguson on different matters that had

taken place, an identificaHon that she gave me. And in
talking back and forth on the radio to Hart and Bill White-
head, which at that time was at the Jackson-was at Dur-
rette's home.
I left the yard of Mrs. Ferguson's home-
Q. Let n'le ask you this. Did you get a description of the

person who committed this crime from Mrs. Ferguson ~
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A. Sgt. Gaunce told me the-

MI' .. Wingfield: Your Honor, I object. ~hat is hearsay.

Q. Did you get a description from Mrs. Ferguson wh~n
you talked to her~

A. I did.
page 102 ( Q. Did you get any description from Mrs.

Henderson ~
A. No, I did not see Mrs. Henderson.
Q. I see.
A. Mrs. Ferguson, I'm sorry. I did not see Mrs. Ferguson.

I saw Mrs. Henderson.
Q. Mrs. Ferguson's mothed
A. That's rig'ht.
Q. The older lady'?
A. That's right.
Q. Did you get a description from her~
A. She told me a description-

1\1:1': 'iVingfield: I object to what she told him, Your
Honor.

Q. I say, you got a description ~
A. I got a description.
Q. All right.
A. I got a description and the general vicinity in which the

subject ran from' the scene.
Q. All l:ight, then' .what did you do~
A. I went to the Durrette home then. And Bill .White-

head, Deputy Sheriff Whitehead and Trooper Hart were
there wh(:)11I arrived. And the house was locked up. There
was a car parked in the yard.
Then they left me st.ationed at the house in case that he
. "came back. Sgt. Gaunce had called-I think Sg'j-,

page. 103 ( Gaunce called for the dogs to try to track the
. subject down.

Q. You mean bloodhounds ~
A. Bloodhounds, yes,. sir. One of the Officers from Augusta

County brought the dogs. I don't know his name or the
unit number. I stayed at the home until around 11:40 or
11:45, as well as I can remember.
.Before that Sgt. Gaunce came up to the house with EI

colored boy in the car with him, which I did not go to tl1()
car. He got out and talked to me at the back of the car.
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He got back in the car and left and at approximately 11 :/:l:D
or 11:45 he called me and said that he had the suspect in
custody, and to meet him at Hebron Church.
Q. To meet him there ~
A. To meet him there, which I did.
Q. You say Sgt. Gaunce drove up to the Durrette house

where you were stationed and he had a colored boy in the
cad
A. Yes, sir.
Q. Was that the suspect, the accused?
A. He said that he told-
Q. You can't tell what he said.
A. At that time the discussion was that this bov knew the

whereabouts of the suspect. ", .
, Q. Then Sgt. Gaunce left with this boy~

page 104 r A. YelS,sir, left with the boy in the car, with
the understanding that the boy knew where the

suspect was at.
Q. And then a few minutes later you got what informa-

tion ~ I

A. I'd say twenty-five minutes later or somewhere in that
time I received a radio message from him that he had the
suspect in custody.
Q. And you proceeded to Hebron Church then?
A. Yes, sir.
Q. What did you find at Hebron Church ~
A. 'When I arrived there Sgt. Gaunce and two men with

the dogs and another State Trooper, which I don't remember
his name, were there with Durrette in the car. '
Q. With this Defendant here ~
A.' Yes, sir. About the time that I arrived Mrs. F'erguson,

and I guess it was her husband-I am not sure of that. There
was a man with her. They arrived on the scene also.
Bill Whitehead, Deputy Sheriff, was there. Durrette and

the Sergeant got out of the car and Mrs. Ferguson identified
him as the suspect, or as the man that had hit her and as-
saulted her on the porch of her home.
Q. All right, what was the next thing that happened ~
A. It was some discussion at that time among the Officers,

after he was placed back in the car. He denied
page 105 r the charges; ahd Sgt. Gaunce informed Deputy

Sheriff ""\iVhiteheadand I to bring the prisoner to
Lovingston.
I forgot the exact 'words that he did'say or how he said

them, but .it was something to that effect.
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Q. Well, did you all do that"?
A. V,Thenwe arrived at Lovingston-
Q. How was Durrette, the accused, brought to Loving-

ston?
A. He was placed in the back seat of my automobile

and Deputy Sheriff Whitehead and myself in the front and
brought to Lovingston, brought up the stairs in the Sheriff's
office. Court was still in session and the Sheriff's o'ffice
on that day is usually used by the general public. The
Court room is small and part of the people have to sit in
there.
I left the prisoner in the Courtroom. Court adjourned

for lunch and I talked to the Commonwealth in reference to
the matter. He advised me to take him-

Mr. Wingfield: I object to that, sir.
The Court: Objection sustained.

Q. You had him in the Sheriff's office. ,Vhat were you all
doing, questioning him or what were you doing?
A. ,Ve were not questioning him at all except Deputy

Sheriff ,Vhitehead and myself talked to him from over there
. all the way to Lovingston, which be denied every question

we asked him.
page 106 ~ Q. Then did you move him to another office

from the Sheriff's office?
A. I was instructed to move him to the State Police office

and get a statement and place him in jail.
Q. All right, what did you do?
A. Court was over and all of the Officers-there were seven

or eight Officers, Hart, and Layman, Vance, Bill ,Vhitehead
and myself, went down to the State Police office.
The discussion at that time was who would 12:0 to lunch

first. ,Ve went in to the State Police office. When we en-
tered, more or less, Bill V,Thiteheadand I were left with the
principal. The Officers were going to lunch and come back,
and assist us with the investigation.
"Vhen we entered the office I told .Durrette to have a seat.

I asked him to tell me why he went to Mrs. :F'erguson's
home. what time he left home, and what he went there for.
I told him of the identification that, they had given, that it
would be a lot hetter on him to tell the truth. And he said
tha t we were all a bunch of liars, that he hadn't been there,
he didn't know anything; about it, he did not know Mrs. Fergu-
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son, that he had only seen her when she was down at a
neighbor's home.
I turned around and he was still standing. I caught him

by the upper part of his arm and told him to sit dovvnin. the
chair. I walked over to the opposite desk and

page 107 ~ told him that we were there to help him and that
we would help him providing he was willing to

be helped, and I wanted him to tell me the truth, that they
had identified him through his clothing and one of the ladies
by name.
And he, at that time, started to tell me what time he left

home and where he went to, and the purpose of going to the
house. I did not write any of the statement down whatso-
ever.
After he finished talking to me and telling me what he had

done, Bill "Whitehead, the Deputy Sheriff, and I discussed
what we must do with the prisoner. vVe had not sworn out
any warrant at that time. We decided not to leave him in the
open building here. It was a lot of people here. .Or in that
officethere it would be dangerous. 'Wewould place him in jail
for safekeeping, until after we had eaten lunch.
At that time Deputy ,"\Thiteheadand I took him up to jail

and I am sure, I am not positive, but I think that I told the
Jailer that we were placing him in there until after we ate
lunch for further investigation, for safekeeping. I am sure
that I did that.
Vve came out and met Hart-The Troopers had just ar-

rived back from lunch. I informed the Troopers that he had
admitted the crime, and that we were going to lunch and
would be back in a little while. And at that time Hart said

that he would s'wear out a'warrant for him on the
page 108 ~ charges.

The time I don't remember exactly. I would
say it was in the neighborhood of 2 :00 0 'clock.

Q. "Then the warrant was sworn out?
A. At the time I was talking to Trooper Hart. Bill "Thite-

head and I went to ,'Toad's Restaurant and ate lunch and
came back, and at that time Trooper Hart and Deputy Sheriff
vVhitehead and myself went to the jail. And I went in the
jail first. In the room where I had left Durrette was what
I took to be at that time, what I later found out to be his
mother, Robert vVhitehead and Durrette.
I informed the Jailer at the entrance to the room tha.t we

had come to get Durrette to go back to the scene, which he
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told u's he would go back and show us where he threw a piece
of plank down that he hit Mrs. Ferguson with .
. Q. He had told you that before lunch ~
A. He had told me that in his statement in the room and

that he was willing to go back with us and show us where
this plank was. '
On making that statement to the Jailer I was informed

that he had counsel and that he had been informed that he
should not return to the scene to assist the Troopers and
myself. .
At that time Trooper Hart came in. I don't think that Bill

"I¥hitehead came inside. I am not sure. It was two news
reporters outside. I think he was out there

page 109 r talking to them.
Hart had a discussion with the other people in

the room. I was asked a blank question, if I had mis-
treated Durrette in any way, and I answered, "No."
At that time the news reporters were coming in the door

and I told them that the subject had counsel, which was Mr.
Whitehead. And at that time Mr. "Thitehead denied that
he had been hired and he left the jail.

Q. Mr. Whitehead then said he was not representing Dur-
rette~
A. That he was not representing him after the news re-

porte,rs came in the door. He said he was not representing
him and left the jail.
Then Durrette came on out and got in the car and we

went back to the scene.
Q. "I¥as Durrette forced to go back to the scene~
A. No, sir. He came on out. Mr. "I¥hitehead left the jail

without any statement or telling why he had previously
stated that he was representing him and then denied it later.
And, under the circumstances, that he had told me that he
was-I had been informed that he was representing him and
he had told the boy not to make any statement and not to re-
turn to the scene, I did not have any further discussion with
Mr. "I¥hitehead, that he had had counsel and he had admitted

that he was representing the boy.
page 110 r Q. Then just a short time later you heard that

he was not representing him ~ .
A. After the news reporters arrived to talk to Mr. White-

head I presume, he came out and said he was not representing
him and left the building.

Q. You heard Mr. Whitehead say thaU
A. Yes, sir.
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Q. Before he left the jail1 .
A. Yes, sir. Durrette volunteered to go back with us after

tha t. He talked freely all the way over there.
Q. Now, when you left the jail to go back to Avon, at that

. time was it known to you or to any of the Officers there, as
far as you know, what weapon had been used 1
A. No, more than he said, in making his statement down

there, .that he had used a piece of plank or board, .and he
threw it down a creek or gully after he ha,d run across the
road into the bushes. And he was going back to show us
where it was at.
Q. Vlas that the purpose of your trip1 ,
A. That was the purpose of going back to the sc~ne, was to

find the weapon that he hit her with, which he said" was a
board at that time.
Q. And he was going to show you where it was 1
A. Yes, sir.

Q. W' ell, did you leave the jail and go back to
page 111 r the scene 1

A. '\Te left the jail-
Q. Did you go to the Ferguson house 1
A. '\Te left the jail and went back to the scene.
Q. Vlho went with you ~
A. Trooper Hart and Deputy Sheriff 'iVhitehead.
Q. And you1
A. And myself.
Q. And Durrette 1
A. And Durrette.
Q. All in the same car 1
A. Yes, sir.
Q. All right, what happened next1 .
A. "Then we arrived on the scene I think Mrs. FeTguson

and her mother, and I don't know who the elderly gentieman
was-it was seven or eight or ten people there at the house,
men and women.
We arrived on. the scene and upon arriving and seeing these

people, we discussed that we had better leave him in the cal'
or near the car and not take him with us through the whole
investigation. I think-I am not positive-but I think we
took him out of the car, beside of the car, and Mrs. Ferguson
identified him again and Mrs. Ferguson's mother.
The gentlemen around there I don't know any of them by

name.
page 112 r Q. How about looking for the piece of plank 1

A. After we arrived on the scene and talking to
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him going -over there he admitted that he hit her with a
rock. And arriving on the scene we asked him where he got
the rock. He was kind of vague on that. I don't know whether
it was discussed further or not, or whether he ever did say
where the rock did come from. But the board was dropped
at that time. It wasn't discussed any further. I haven't
seen any plank or board of any description. I didn't know
anything was involved except he said he hit her with a plank
and where he threw it. vVhy a board came into it in the
office I don't know.

Q. Now, where were you all on this trip back to Avon when
the Defendant fjrst said that he hit her with a rock7 Had you
gotten .back there 7 Had you already gotten back or not 7
A. I don't remember exactlv wbere we were. It was some-

where after we had gotten on'Route 6.
Q. Had you gotten back to the Ferguson's f
A. No. I think it was somewhere on Route 6 that he said

that he hit beT with a rock. Because we were on the way
to the scene where he said he threw the plank.

Q. Had you gotten any other information about a rock
from anybody else 7
A. I don't remember. I don't remember whether we had or

not. I don't remember. I don't know whether
page 113 r some of them said they did receive word that a

rock was used, or that a rock was found, or not.
I don't know. I'm just vague on that part. I don't remember.
But anyway, the information, I am sure, ,vas after we had
gotten on Route 6, about the rock.

Q. And that came from Durrette himself 7
A. Yes, sir, I think it did. I am not sure. Anyway, we

were on our way back to the scene when we found out that
the rock was used instead of the board. But I don't know
whether he said it. He might have. I don't know. It's kind
of vague whether he did or not.

Q. ,VeIl, how long did you stay at Avon at that time ""vhen
you got there 7
A. I don't know the exact time. I'd say it was in the neigh-

borhood of 4 :0'0' a 'clock when we arrived there, somewhere
around there. It might have been earlier or later. vVedidn't
stay there but approximately twenty-five minutes-twenty
minutes- ,Ve wanted to get there and away as soon as we
could.
Q. Then you brought him back to Lovingston 7
A. ,l\Thilewe were there we were offered bribes to turn him

over to people that was on the scene.
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By the Court:
Q. Don't go into anything of that sort.

A. And we brought him back to Lovingston at
pagt 114 ~ that time.

Q. Now, "vhen you got back to Lovingston who
came back in ,the car with you to Lovingston?
A. Tl;ooper Hart and Deputy Sheriff Whitehead and my-

self.
Q. Along \vith Durrette?
A. Yes, sir.
Q. The same four of you that had gone down there to-

gether?
A. I thought vVhitehead was with us. I don't know whether

he came back in the car with us or not but I believe he did.
I just don't remember. I didn't write it down.
Q. When you got backfrom that trip where did you go?
A. We went to the State Police office.
Q. There is a written statement signed by the Defendant

Durrette introduced in evidence, marked Commonwealth's
Exhibit No.1, and it is dated August 7, 1958, 5 :45 p. m.,
signed by Sharon E. Durrette, and witnessed by Trooper
'N. C.Hart and Deputy Sheriff H. M. Dixon. Did you wit-
ness this?
A. Yes, sir.
Q. This statement?
A. Yes, sir.
Q. Did Trooper Hart take this statement from Durrette

or did-,-J ust tell ho'w this statement was taken.
page 115 ~ A. We entered the office and Trooper Hart

asked him if he was ready to give a statement
and he said he was. And I told him to go ahead and tell
Trooper Hart exactly what he had told me previously. And he
did.
Trooper Hart wrote it down and read it to him and typed it

and read \t to him again.
Q. Read it to him two times?
A. Yes, sir.
Q. Then did you see Sharon 'Durrette slgn that state-

ment?
A. Yes, sir.
Q. Now, all during the day-,

By the Court: '
Q. He didn't tell the story the second time like he did the

first time, did he?
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A.Na, sir. No., sir, he changed his stary campletely-
just same af the things that he tald me at first were in the
statement. He did nat make the same statement that he made
to. me. He changed it, cansiderably.

By Mr. Gaad: (Cantinuing)
Q. ,iVell,the first statement he made was denying it, w~sn't

it ~
A. Well, the first statement that he made I did nat take it

dawn. One thing in it, as well as I can remember, was befare
that he hit her with a baard, which later he said

page 116 r he hit her with a rack.
Q. When he first made this aral statement to.

yau, that yau have describ~d as being shartly after lunch time,
what was the difference between that aral statement and this
written statement, ather than the rack and the baard busi-
ness~
A. That's abaut all. There are just a few changes in there.

He said he threw the baard aver in the creek 0.1' a gully acrass
the raad after he had run .fram the hause, which he did nat
do.. He did nat hit her with a baard. That was twa af the
changes. The rest af it is appraximately the same thing, as
well as I can remember.

Q. Well, I ask yau, was there any difference in the aral
statement he made to. yau and the written statement he made
later befare yau and Traaper Hart, ather than with reference
to. the rack and the baard~
A. No..
Q. What kind af terms were existing between Durrette and

the Officers~
A. Durrette caaperated-
Q. All during the day. Naw tell the Caurt and the Jury.
A. Durrette caaperated a hundred per cent. On. the way

back and aver there, he said he was thirsty and we stapped
to. get a drink. I think I paid far his drink, a spft drink.

And he caaperated a hundred per cent except that
page 117 r he denied it at first, that he had been there.

Other than that he was just as nice as he cauld
be.
Q. Npw, it has been claimed here taday, 0.1' insinuated,

that you struck him 0.1' slapped him 0.1' something af that
sart. Did yau do. anything like that to. this Defendant ~
A. I had no.need to. slap him 0.1' beat him in any way. I did

nat. I tald exactly what I did.
Q. vVere yau an friendly terms with him the whole time ~
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A. Sure. Sure. I told him we were there to help him
and to protect him. And when we placed in the-

Mr. \iVingfield: Did you say "glad to help him" ~ I
didn't hear what you said.

A. I told him we were there to help him. And we placed
him in jail for his own safekeeping. That was Deputy White-
head's and my own decision when we left to go to lunch.
Q. vVell, did you see any difficulty or any showing of ill

. will between any Officer and this Defendant during the whole
day~ .
A. No, sir.
Q. How was he treated ~
A. He was treated just as well as any person I've ever

helped bring in here. I didn't see where he was treated any
ways out of the ,vay whatsoever.

Q. This statement that he signed and made be-
page 118 r fore you and Trooper Hart, was that a free and

voluntary statement on his part ~
A. Yes, sir ..
Q. V,Tashe advised that he didn't have to make any state-

ment ~
A. Yes, sir, he was.
Q. Was he promised anything, or threatened in any way 1
A. No, sir .
. Q. To make the statement ~
A. No, sir, he was advised by counsel that he did not have

to make a statement.
Q. And after that he did make a statemenU
A. Yes, sir.

Mr. Goad : All right, Mr. \iVingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Everything very cordial on the part of the Officers

towards him 1
A. Yes, sir.
Q. He was cooperative with the Officers, doing what the

Officers told him to do~
A. I would say so, yes, sir.
Q. I may have misunderstood you, but honestly I thought
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you said you grabbed him by the shoulder and
page 119 r told him to sit down. Did I hear you say that you

grabbed him by the shoulder and told him to sit
down,. or did you tell him that ~
A. I said I took him by the shoulder and told him to' sit

down. I had previously told him to have a seat when I
entered the officeand he did not sit down.
Q. And he didn't do iH
A. No, sir.
Q. SO you thought it necessary to put your hands on him

and use force to sit him down~
A. I didn't have to use force.
Q. 'iVell, you did do it, didn't you ~
A. I just placed my hand on him, told him to sit down.
Q. And up until that time-that very point he had denied

everything about it, is that right ~
A. Yes, sir.
Q. But when you grabbed hold of his shoulder and told him

to sit down, from that time on he started different, started
telling a different story ~
A. Not right at that moment, no.
-Q. Now, you testified that at 5 :00 something that afternoon

you told him, a.nd I am going to use your exact words, to tell
Trooper Hart what he had told you, is that right ~ You told
him to tell Trooper Hart what he had told you, is that right?
I believe you said that, didn" t you ~ That's at the time of this

confession.
page 120 r A. I told him to make a statement to Trooper

Hart, exactly what he had made to me previously.
Q. Yes, sir. And you were then referring to the statement

that he had told you in the morning-or, before you put him
in jail ~
A. It was all in the afternoon.
Q. ,But you were referring to that stat~ment?
A. Yes, sir.
Q. And you had told him to sit down, you had put your

hands on him, on his shoulder, and used force to sit him
down~
A. I didn't use force, no, sir ..
Q. 'VeIl, you said the reason you did it was because you

had previously told him to take a seat and he didn't do it.
A. That's correct.
Q. What was the purpose in gra.bbing him by the shoulder,

and I think you used the vvord "grab" if I am not mistaken?

...
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A. I don't think I did. I said I caught him on tbe upper
part of his arm and told him to sit down, which he did.
Q. And then you wanted him to tell Trooper Hart at 5 :00

o'clock what he had told you about Noon, or something after
Noon ~ Is that right~
A. I told him to tell Trooper Hart approximately what he

had told me.
page 121 t Q. You didn't want him to tell Trooper Hart

what he had previously said, nor what may have
been the truth of it, but you wanted him to tell him what he
had told you ~
A. I wanted him to tell the ,truth. I assumed what he had

told me previously was the truth.
Q. You didn't tell him to sit down and tell Trooper Hart the

truth of the situation, you told him to tell you what he bad told
yoU~
.. A. He was already sitting down when he was talking to
Trooper Hart.
Q. I believe you also said something about, after you had

gotten him seated that you told him you were there to help
bim. Is that rigbU
A. Yes, sir. '
Q. \Vere you making him some promise ~
, A. No, sir.
Q. How were you going to help him 1 \Vhat were you going

to help him do ~
A. "Te were there to protect him and to help him.
Q. Well, how were you going to help him 1 That's what I

want to know. You were promising him something. "Vhat
were you promising him to help him do 1
A. I didn't promise him anything.
Q. ,VeIl, your word was a promise, wasn't it ~

A. I told him ,"vewere there to help him and to
pnge 122 r protect him.

Q. If he would tell you that he did iU
A. I didn't tell him anything like that.
Q. "VeIl, YoOu'vegot a perfectly good jail out here, haven't

you1 '
A. Yes, sir.
Q., And if he is in jail he is protected, isn't he 1
A: Jails have been broken into. ' '
Q. And you thought that that jail would be broken into 1
A. It could be.
Q. ,~Vell, wIlY did you put him in there that night after
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you had stirred up a lot-Why did you leave him there that
night 7
A. "Ve had protection that night. 'We were instructed to

wa teh the jail. ,
Q. Why didn't you watch the jai1' that afternoon 7 "That

were you taking him out for7 He was best protected in jail
tban be was out, wasn't he 7
A. I wouldn't say that.
Q. Vi.Tell, let me ask you this. If he had made this con-

fession to you, at we will say, the middle of the day, before
1:00 0 'clock anyway-before you went to lunch-why was it
necessary to g.et him' out of jail and take him back down

there7
page 123 r A. To assist in finding the weapon that he

struck the ladv with.
Q. Well"if he admitted"it and if the confession was 'worth

anything at all to you and you could believe anything that he
had told you, why would you have to take him back to find the
weapon7
A. I didn't know whether that was the truth or not.
Q. In other words, you had reason to believe that what he

had said-that the confession he had made to you wasn't the
truth, didn't you 7 .
A. I didn't know whether' he hit her with a board or what

he hit her with.
Q. "Vell, it 'wouldn't have made any difference what he hit

her with so long as he hit her and he intended to rape her, so
long as he hit her and said, "I am the one that did it"?
'Vhat difference did it make whether he hit her with a board
or a rock or whatever7 'Vhat difference did it make?
A. I don't know.
Q. And he could have told you where it was if he had used

anything like that and you could have gone and gotten it,
coulon't vou?
A~ Y'lell, I didn't know where the creek was at or the ditch

he was referring to or anything else.
Q. You knew where the porch was, didn't you?
, A. Yes, sir. I did not go on the porch.

page 124 r Q. You hadn't looked for any weapon and it
wasn't necessary to, take him down there? You

hadn't looked to see if he had used a board or a rock if vou
ha'dn't been on tlie porch to see if anything was there' he
might have used 7
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A. I wasn't assigned to that, sir.
Q. Who did the assigning?
A. Sgt. Gaunce was the top Officer there and he instructed

me when I got there.
Q. Well, you are a Deputy Sheriff of Nelson County. You

are not under Sgt. Gaunce, are you ~
A. No, sir.
Q. You are not under his orders, are you ~
A. No, sir.
Q. And this was an offeilce committed in Nelson County

and it was up to Sgt. Gaunce to help you rather than you
helping Sgt. Gaunce, wouldn't it~
A. That's exactly what he did.
Q. 'Well now, let's go back, Mr. Dixon, to that morning.

I under'stood you to say that you were there when Sgt. Gaunce
was at the F'erguson home with the boy, is that right~
A. No, sir, I didn't say that.
Q. "7 ell, what did you say about thaH How -did you all

happen to get together there at the Ferguson home~
A. I wasn't at the Ferguson home with Sgt.

page 125 r Gaunce.
Q. At no time that he had the boy there?

A. No, sir.
Q. Well, who brought the boy up to Lovingston?
A. Deputy Sheriff Bill 'Vhitehead and myself brought

him to the Sheriff's office.
Q. Who did you get him from?
A. I got him from Sgt. Gaunce.
Q. And where did you get him from Sgt. Gaunce~
A. From Hebron Church.
Q. Isn't the yard .of the Hebron Church and the yard

of the Ferguson house right together, one running right into
the other~
A. I don't know, sir.
Q. 'Well, you were there, weren't you?
A. I don't know whether that's part of the F'erguson home

~Tardor not, or whether it's part of the yard of the Church.
I was not at the Ferguson home with Sgt. Gaunce.
Q. 'VeIl, let's get this straight. The Ferguson home is

right beside the Hebron Church, isn't it~
A. Yes, sir. I'd say it's approximately as far as from

here to the street.
Q. Anrl you were certainly there at some place in that

neighborhood with Sgt. Gaunce~
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A. I told you I "was at Hebron Church with Sgt. Gaunce
and the boy.

page 1.26r Q. In sight of the Ferguson place ~
A. Yes, sir.

Q. And you. brough the boy to Lovingston '?
A. Yes, sir.
Q. And you carried him to the Sheriff's office~
A. Yes, SiT.
Q. The Sheriff's office is on the same floor as the County

Courtroom ~
A. That's right.
Q. And .Judge V,Thee1eris the Juvenile and Domestic

Relations Judge of this County~
A. Yes, SiT.
Q. And also the County Judge ~
A. Yes, sir.
Q. And Court was in session ~
A. Yes, sir.
Q. And you had him in the Sheriff's office when Court

was adjouTned ~
A. Yes, sir.
Q. Did you take him before Judge vVheeler~
A. I contacted the Commonwealth.
Q. I asked you if you carried him before Judge "Nheeler.
A. No, sir, I did not.

Q. And Judge 'Wheeler was on the same ft.oor
page 1.27r at the same time that you had the boy there~

A. Yes, sir.
Q. And you carried him from that place to where?
A. I had instructions to carry him-
Q. I am not talking about Y011rinstructions. I want to

know where you carried him.
A. I didn't carry him anywhere without instruction,s, sir.

Bv the Court:
'Q. Just tell where you took him.
A. I took him to the State Police office.

Bv Mr. ,:AiTingfield:(Continuing)
'Q. And he continued to deny any knowledge of guilt with

reference to the situation, didn't he?
A. When I instructed him to tell me what happened and

took place over there he did deny it.
Q.And the instructio~s you gave him were after you had

Inid your hands upon hIm?
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A. No, sir.
Q. Well now, talking about in the jail, which I understood

was in the afternoon whEmMr. 'Nhitehead was there, I want
to ask you if Mr. ,\Thitehead didn't tell you that you had no
right to take that boy out of that jail when he was in there,
and remove him from that jail?

A. Do you want me to repeat wbat Mr. ,Nhite-
page 128 r head said 'I -

Q. I asked only one question. Did he tell you
that you had no right to do it ~
A. He advised me that he was his counsel and that he had

instructed him nbt to go.
Q. He told you that he was not his counsel, that he was not

representing him, did he not~
A. No, sir, he did not tell me.
Q. Well, let me ask you if that boy didn't point out to Mr.

\~7hitehead right then and there, and point to yon as the man
that had struck him with vour hands and fist-
A. No, sir. . "
Q. -right there to Mr. ,'Thitehead ~
A. No, sir.
Q. And didn't he point you out as the man, not knowing

your name, but pointed you out as the man that hit ]]im?
A. No, sir.
Q. You didn't know this hoy before, did you ? You had

never seen him before, had you?
A. Not to my knowing.
Q. That was a strange part of the County to where you

work, wasn't it?
A. No, sir, I work there all the time.
Q. But that is not part of the county to which you are as-

signed unless something unusual ]]appens, is it ~
1\. No, sir.

page 129 r Q. And the boy did not know you? He ,vas a
stranger to you, wasn't he?

A. I guess so. I don't know.
Q. A s a matter of fact, he was a stranger to all of the

Officers there, wasn't he 1
A. I rouldn't say.
Q. A fifteen-year old boy among a group of men and officers

at tha1,1
A. ,'7ell, I don't know if he was-whether all of them were

strangers or not.
Q. "Then you had him make this statement to you, you said

that his feelings towards you were kind and cordial?
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A. He appeared to be kindly towards all of the Officers.
Q. And not unfriendly and not sca.red~
A. No, sir.
Q. Did you tell him what happened to a little negro boy

found-and referred to a Chicago boy found down in Mis-
sissippi ~
A. The first time'I had heard it was this morning. I didn't

even know that they had trials down in Mississippi, ever had
any. I didn't know about it:

Q. Did you threaten to hit him with a board ~
A. No, sir. The board was the first time mentioned this

morning that I know of, except 'in his statement.
page 130 r Q. The fact that you wanted to attempt to find

the board that he had talked about the only reason
that you carried him back down there that afternoon~
A. It was the onlv reason as far as I was concerned.
Q. It certainly w'~sn't because of any identification, was

it ~
A. No, sir, not as far as I was concerned.
Q. It looks like it has come up here severn 1 times, that

Mrs. Ferguson and Mrs. Henderson again irlentified him.
How many times did they have to see him that day to identify
him, do you know~
A. "'IiVell,Mrs. Henderson had not seen the prisoner until we

carried him back that afternoon, to my knowing. Mrs. Fergu-
son saw him when Sgt. Gaunce anested him and brought him
to Hebron Church.

Q. Well, was one of the reasons you carried him back so
Mrs. Henderson could see the culprit, too ~
A. Not as far as I was concerned.
Q. It was solely because of the board that you carried him

back, the only reason ~
A. Yes, sir.
Q. You hadn't believed what he said ~ You didn't think his

confession was worth writing up ~
A. I didn't know whether the board would be there or

where the place was.

page 131 r Mr. "'I~Ting'field:That's all.
Mr. Goad: That's all, Mr. Dixon.

The witness stands aside.

DR. S. G. SAUNDERS,
a witness called by and on behalf of the Commonwealth, being
first duly 1;worn,was examined and testified, as follows:
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DIRECT EXAMINATION.

By Mr. Goad:
Q. You are Dr. S. G. Saunders of vVaynesbor07
A. Yes, sir.
Q. You have your office and practice in ,Vaynesboro 7
A. Yes, sir.
Q. How long have you been .practicing, Doctor 7
A. Twenty-five years.
Q. Are you a general practitioner 7
A. General practitioner.
Q. On the morning of Thursday, August 7, 1958, did you

have a Mrs. Annie Henderson Ferguson as a patient 7
A. May I refer to my notes 7
Q. Yes, sir.

A. I had a Mrs. Milford Ferguson, according to
page 132 ~ my notes.

Q. Do you recall .what time she came to your
office that morning~
A. It was approximately 11:00 o'clock.
Q. Now tell what injuries she had. Tell what you did for

her and what you found by examining her.
A. She had an abrasion on the left temple region of the

scalp, which it did not need a suture; abrasion on the right
elbow and right knee.
Q. ,Vhat is an abrasion 7
A. An abrasion is the scuffing of the skin.
Q. ,Vill you point out-you say the left temple region?
A. Temple region, yes, sir.
Q. Right along in here.
A. Right along in here (indicating left temple).
Q. V,Tas there any evidence that it had been made by a

sharp instrument or by a blunt instrument7
A. From the abrasion I would say it was a blunt instru-

ment.
Q. This rock here has been introduced in evidence. 'Would

the wound you found on the head by consistent with the fact
that it W.<lS done by an instrument such as this ~
A. Yes, it would.
Q. Now, what kind of abrasions were they you said were

on her right elbow7
page 133 ~ A. Right elbow and right knee.

Q. "Vhat kind of abrasions or scuffing of the
skin were thev ~ .
A. It was ~hat you might call a laceration, which you

would have to suture. It was enough to bring blood.
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Q. How about to the head, was that enough to bring bloodW
A. Enough to bring blood, yes, sir. ~
Q. If it were testified that the blo"r to the head caused her-

to become dizzy would that be consistent with the wound
which you found on her head W
A. Yes.

. Q. How did this patient, Mrs. Ferguson, appear to you
at that time ~
A. At the 'time of my examination she appeared to be very

emotionally upset.
Q. You treated these wounds then and she left your officeW
A. Yes, sir.

Mr. Goad: All right, Mr. 'Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. 'Were stitches tal}en in the head wound W
A. It was not.

Q~ 'Was it a gash that was laid openW
page 134 r A. No, it was just a scar, an abrasion of the

skin. '
Q. And was it such a. wound that would have caused im-

media te bleeding ~
A. Immediate bleedingW
Q. Of the head, yes, sir.
A. At the time-Yes it would have.
Q. 'What ,,,,as the size of the abrasion, approximately how.

largeW
A. 'Wdl, I'd say approximately about an inch and a half.
Q. In length W
A. Yes, sir.
Q. And in widthw
A. Probablv a half an inch in width.
Q. In other"words, there was some evidence then that there

had been a blow~
A. A blow, yes, sir.
Q. Instead of, a solid blowW
A. Yes, sir.
Q. And it was such an injury to the head that it would have

bled instantly with the blow7
A. Yes, sir.
-Q. Thank you, sir.
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RE-DIRECT EXAMINATION.

By-Mr. Goad:
page 135 t Q. You said it was about how long, Doctor, an

inch and a half?
A. Yes, just about an inch and a half.
Q. An inch and a half long?
A. Yes, sir, and about a half an inch wide.
Q. Which way was the long way~
A. It was across the temple.
Q. Like that?
A. Yes, sir.

By the Court:
.Q. Diagonally, the way you have got your finger ~
A. Diagonally, yes.
Q. Diagonally downwards?
A. Downward, yes, sir.

Mr. Goad : That is all.

The witness stands aside.

page 136 t ,"iV. N. "WHITEHEAD,
Deputy Sheriff, a witness called by and on behalf

of the Commonwealth, being first duly sworn, was examined
and testified, as follows:

DIRECT EXAMINATION.

Bv Mr. Goad:
'Q. You are Depunty Sheriff ,V. N. ,Vhitehead~
A. That's ~orrect, sir.
Q. "Tere you called in to assist in the investigation of this

case~
A. Yes, sir, I was.
Q. Go ahead, Deputy Sheriff, and tell us about" your part

inthis investigation ~
A. Well, when I received a call from Trooper Hart on the

telephone that morning at my home asking me to meet him
at Mart~)ls store, advising me that he had received-

Mr. V\Tingfield: I object to wlJat he -advised him, -Your
Honor.
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Q. You can't tell what he said. He asked you to meet
him at Martins store ~
A. Yes, sir.
Q. Did you do that ~
A. Yes, sir, I met him at Martins Store.
Q. About what time ~
A. I wouldn't know exactly what time it was.

Q. 'iV ould you know whether it was in the early
page 137 ~ part of the morning, the middle of the morning~

A. Oh, yes, I met him there and I think it was
somewhere in the neighborhood of 8 :00 0 'clock maybe, one
way or the other-I don't know. I mean I wasn't conscious
of the time.
Q. It was in the early part of the morning1
A. Yes, sir. It was 'probably before, or it could have

been after. I don't remember. I am not conscious of exactly
what time it was. .

Q. Then where did you and Trooper Hart go~
A. Vle proceeded to the vicinity of Avon, to the home of

Mrs. F'erguson. .
Q. All right, tell what went on there. Just tell everything

that you know about your part in the investigation.
A. 'VeIl, when we first arrived I talked to Mrs. Ferguson's

mother and was trying to get in my mind, gather enough in-
formation to determine exactly what had happened. At that
time, of course, I did not know and was trying to figure out
just what had happened.
And. from what I gathered there, what information I

received,-My prime motive at that time was to try to ap-
prehend this person who had struck Mrs. Ferguson in the
head. And I went out to the Church to try to find tracks and
one thing and another and to determine which way this person
had gone and so forth.

Shortly after that I talked to Sgt. Gaunce. I
page 138 ~ talked to numerous people around in the neigh-

borhood trying to find somebody who had seen
him. I couldn't find about anything beyond the fact about
the general direction the man came, or had gone. I couldn't
find anybody that had seen him leaving or going anywhere
beyond that point.
And then I went down and talked to some neighbors there.

inquiring about the direction up to the Durrette home. I had
gotten the information from one of the other Officers about
the name of this subject.
Q. Did you have a description of him?
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A. Yes, sir, I had gotten that information from one of the
other Officers. I did not get that description directly my-
self.
Q. You had a description and you had a name 1
A. Yes, sir. However, the first name that I first got was

not clear. I mean, we didn't have the first name-The name
Durrette had been pretty much established, but the first name
wasn't clear. And we went up to this home. We had the
name and we went up to this home. I stopped on the side
of the road and talked toOa lady in regard to who lived up
there and so forth.
And we went up to this home and there wa"sno one there.

And while we were there-of course, we had radio traffic back
and forth-and Deputy Sheriff Dixon arrived and then later

.on I saw Deputy Sheriff Moon and then Trooper
page 139 r Layman, I believe it is, arrived from over in

Augusta County with the bloodhounds.
At that time I went up and attempted to follow the dogs.

And Trooper Layman and I were outside then keeping up
with the dogs that morning, attempting to pick up the track
leading away from the scene, or possibly going away some
where going toward the suspect's home, or anywhere.
And it was while we were out with these dogs-We had

searched around in several different directions £01' a couple
of hours, or maybe an hour or so that we had been there
with the dogs that we received a call from Sgt. Gaunce on the
radio advising us that he- had picked up the suspect and
asking up to signal-or meet him at Hebron Church, which we
did.
When I arrived there in the ear with Trooper Layman

and the dogs. Had two men handling the dogs. And we
drove up there in the yard -besidethe Church, back off of the
highway on the opposite side of the Church from the Fergu-
son home. And it was there that we talked to Sharon Dur-
rette, asking him about whether he had-Gaunce was directing
the questioning and I was listening to it.
And Mrs. Ferguson drove up in a ear, came up in a car,

and she at that time identified this young man. And then Sgt.
Gaunce asked Deputy Sheriff Dixon and myself if we would

transport him back here to Lovingston.
page 140 ~ We told him we would. He advised that he had

something else to do. We put the subject in the
car, in Deputy Sheriff Dixon's car. I had left my ,car at
Martins store a:nd had rode from Martin's store over there
with Trooper Hart. I rode in the car with Deputy Sheriff
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Dixon and Sharon Durrette back to Martins store. We
stopped and I picked up my car and .we came on here to
Lovingston.

Q. The two cars .were travelling along together?
A. Yes, sir. I was immediately behind Deputy Sheriff

Dixon's automobile. And when we came here, stopped and
parked outside here, asked the young man to get out; brought
him into the Courthouse, up the steps and into the Sheriff's
office. And we walked in and there was a crowd up there,
Court was going on. And I asked him to sit over in one of the
chairs in the Sheriff's officeand he sat there.
Numerous people came in and out of the Sheriff's office.

The door was closed but people use that to leave their hats
and things in there wh('n they go in the Court room. And
there were people going in and out there.
Then we got ready to leave, several of the Officers went out

of the door-we all went out of the door and went down and
we were discussing g'oing to get something to eat. And we
were discussing whether or not to put him in jail at that time
or whether to talk to him, interrogate him in regard to this

thing. 'lle were discussing that on the way down
page 141 r towards the State Police office.

'Ve got down to tIle State Police office and we
went in and I walked back outside to the door with some
of the Officers, talking back and forth. Eventually I went
hack because we were trying to decide exactly who was
going to stay and so forth. Eventually, when it was finally
decided I went into the officeand had a seat.
Deputy Sheriff Dixon was in there at the time talking to

Sharon. He was questioning him when I walked in and this
hoy was telling him about it at the time I walked in, about
how it was going on. I had been in. and out of that office,
going back and forth to the door talking to him. And that
was the :first knowledge that I had at that time that this boy
was admitting anything. Up to that point he had not ad-
mitted it, he had denied being there.
He was telling Deputy Shel'iff Dixon there that he had gone

un there on the pretense of buying eggs, or words to that
('ffeet. I don't recall exactly-I had jl1stwalked in. We sat
there and listened to it, to what he had, to say. He told us
approximately how he did it.
And during this we asked him-I don't.recall that I asked

him-but he was asked what he had struck her with on the
head, because at that time no one kne,,'. They had no idea
that morning, ]]one of the Officers that I had talked with-
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nobody that I had talked with had ever given me
page 142 r any indication as to what she had been struck

with.
At that time he mentioned the fact that he had struck her

in the head with a little stick, he said. And \\'8 were in-
quiring as to exactly what-I mean, asking him to be specific
about it, trying to find out what kind of stick it was. And
in the previous testimony that I have heard here this morn-
ing in regard to a stick, I think that there are, or were at
that time, some sticks-if I remember-pieces of tongue and
groove boards laying on a desk. I don't know what the
purpose is but they were laying on the desk in the State
Police office.
I picked up one of these boards right there in the State

Police office and asked this boy if the stick was about that
size. He kept saying a stick or board and couldn't be specific
about it. And I picked up this little stick there and asked
him if it was a big as that and he said no, it was not as big
as that stick, that this little board that he had struck her
with was not that heavy. I asked him if was just a stick, was
it a finished board, or was it a rough stick like would come
from a sawmill, and he couldn't be specific about it.
I asked him what he had done with the stick and he said

he threw it down across the road, after he had crossed the
road from the house. I asked him. where and he said he

didn't know exactly where, but he threw it down
page 143 r after he crossed the road and it was over there

in this thicket whel'e he had crosSl':ldthe road.
And it was at that time that I first mentioned something

to him about telling us exactly where this thing was, could he
tell us exactly, and he said he couldn't. So we asked him
if he would go with us over there and try to 'Showus where
the board was and he said he would. So then we said, well
we will go get something to eat and after we eat we will go
with vou over there.
Deputy Sheriff Dixon and I discussed what would be the

best thing to do with him. It was Court day here and there
was a crowd and we didn't know what rumors might be cir-
culating or anything and we figured the safest thing to do
with him at that time was to put him in jail. ~iVe caTried
hirri up to the jail and put him in the room downstairs on the
left by himself, away from all the other prisoners.
We started to go get something to eat and I believe at

that time we met some of the other Officers coming back and
Deputy Sheriff Moon was there and went out to the jail while
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we were standing there talking. He went out to the jail.
He said he wanted to talk to this boy and see if he could
determine if there was any connection in a case-that if this
~oung man could be connected with a case that he was work-
mg on.

So while we were standing there talking these
page 144 r newspaper reporters came up. Then 'while we

were standing the~e they were inquiring,; of
course, and wanted to know what we had. ,Ve didn't know
what to tell them right at the moment. And Deputy Sheriff
Moon came back and I asked him-I don't know that I asked
him. I take that back. I don't know that I asked him, but
anyway, he said that he couldn't talk to the boy, that Mr.
Whitehead, Robert Whitehead, was Oltt there talking to him
at that time.
So the reporters were asking me a lot of questions there

and I think at that time Deputy Sheriff Dixon and Hart-
l don't know this of my own knowledge-but they left me and
'walked on in ,the direction of the jail. I don't know whether
they went in or not because I wasn't there. I mean, of my
own knowledge I don't.
Shortly after that Deputy Sheriff Dixon and I left and

went down to get something to eat. ,Ve came back and we met
Trooper Hart here at the jail. These reporters were still
standing out at the jail. ,Ve went into the jail and asked
Mr. Delk to open and asked Sharon to come on and he walked
out of the door by me and went on to the car to get in the
door, or in the car, and he was not handcuffed. He wasn't
forced to go or anything.
In fact, the reporters were still out there and they asked

him to pose for a picture, which he did. And he got in the
car and I got in the back seat with him. "Te drove

page 145 r over to Avon to the Ferguson's home, drove up in
the yard, and Deputy Sheriff Dixon and Trooper

Hart got out of the car. They went out and talked to the
people. I sat in the car with this young man.
"Ve.didn't want anything to happen to him and I stayed in

the car with him. So then the other Officers brought people
to the car to identify him and so forth, and they looked at
him.,'T e finished there. I saw Trooper Hart with a little sliver
of rock in his hand. I don't know the particulaTs on it. I
didn't see who goaveit to him or anything.
We got back in the car and came back to Lovingston.

On the way back to Lovingston we stopped on the road-I
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don't even recall just exactly where it was, but somewhere,
and got a soft drink and got Sharon a soft drink. And came
back here and stopped down here at the State Police office
and Deputy Sheriff Dixon and Trooper Hart ,vent into the
State Police office. I went in with them.
I was in and out of the office, and they sat there. As far as

I know they were there with him all the time but I was in and
out of the office at that time doing some other things. And
they sat there and wrote this statement up, got this young
man to sign a statement there in the office at that time. At
the time that he signed the statement I wasn't even in the

room. I came in shortly thereafter, though.
page 146 r Q. Now, you went to Avon after lunch to try to

find this stick which he had told you he had
thrown in the bushes or along the creek somewhere?
A. Yes, sir.
Q. Was any search ever made for the stick?
A. No, sir. As I said, the two of us sat the 'whole time to-

gether in the back seat of the automobile. As I just told
you, Trooper Hart came to the car with this little piece of
rock that he ha.d obtained over there I a.ssumed. I don't know.
I wasn't out there when he obtained it. He came there with
this little piece of rock.
Q. \Vhen did you first hear anything about a rock?
A. Vilell, it was discussed on the way over there. I don't

know of my own knowledge, but Trooper Hart had informa-
tion about a rock. I don't know of my own knowledge how
he received that information.
Q. Did you ever. hear the Defendant say anything about a

rock?
A. After he was confronted with the fact that it was

thought Mrs. Ferguson was hit in the head with a rock
then he finally admitted that he did hit her with a rock.
Q. \Vhere was he when he admitted that?
A. Over there.
Q. Over there'~

A. On the way over there-I don't recall
page 147 r whether it was en' route 01; there but I know it was

. duriJlg that time that we were over there. It was
in the car and I was in the car all the time. There was talk
about it on the way over there and then after we got there,
too.
Q. But you heard Durrette admit that he had used a rock?
A. Yes, sir. I know definitely because I had asked him in

regard to the stick that he was supposed to have hit her with.
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I had asked him about it and there was a stick in the State
Police office down here. It "wasn't a stick; it was a board
about three or four inches wide-
Q. You have covered that.
A. -and I asked him in regard to that and because of

that I ",vas particularly interested in this exhibit business
and then, of course, he never was specific about where he
threw the stick. And, of course, when the rock came up then
that ended the stick.
Q. No",v,during the course of this investigation as you

have described it, leaving Hebron Chur<;hwith the accused at
first, back to Lovingston,. then back dovvn there and back to
Lovingston. During all that time what was the relationship
between the Officers and this Defendant, as far as you saw7
A. V,Tell,nothing unusual.
Q. \'lvas there any feeling shown by anybody, and anger, or

anything of that sort 7 .
page 148 ~ A. Nothing unusual, not that I could say-I

mean, it was overly friendly and it wasn't overly
to the opposite. I mean, nobody was belligerent and nobody
was real-I mean, nobody was hugging and kissing one
another and neither were they fighting. I m,ean, there wasn't
anything unusual about the attitudes of ,,,hat was going on.
Q. The relationship between the Officers and this accused

was the usual one7
A. Yes, sir.
Q. Do you know of anyone ever threatening him or hitting

him or anything of that sort 7
A. No, sir.
Q. How did this young man appear to be7 Did he appear

to be nervous and upset, scared, or how did he conduct him-
self during that day 7
A. ,;Vell, I had never seen him before and I wouldn't be in

a position to judge whether the way he reacted was normal
or not.
Q. ,;Vell, how did he react 7
A. ,;Vell, it wasn't anything out of the way. I mean, I did

not notice anything unusual at all about his actions. Not
knowing him I wouldn't be in a position to notice anything
unusual, other than the normal reaction of prisoners that you
pick up. "

Q. Did he ever complain to you about being
page 149 r struck by any Officer7

" A. No, sir.
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Q. Did you ever heal' him complain to anybody else about
it 1
A. No, sir, not in my presence he didn't. .
Q. Did you ever see any mark on his face or any evidence

whatsoever that be had been mistreated in any way?
A. 'None 'whatsoever.

Mr. Goad: All right, Mr. vVingfield.

CROSS EXAMINATION.

By Mr. Wing.field:
Q. You locked him up in jail while you all went to lunch 1
A. ,Ve locked him up when ,ve started for lunch.
Q. Did you get any lunch?
A. Yes, sir.
Q. ,Vhere was he when you had lunch 1 .
A. ,Vhen I left to go to lunch he was out at the jail talking

to Mr. Robert ,iVhitehead.
Q. ,VeIl, he ,vas in jail then, wasn't he 1
A. I would assume he was.
Q. ,~Tell, t.hat's what I asked you, if you left. him in jail'

w:hile you all went to lunch?
A; I told you I left him in jail when I started

page 150 r to lunch.
Q. ,Vas he in jail when you got hack?

A. He was in jail when I got out there. with the other
Officers.
Q. ,VeIl, is there anything important abo~t iU Conldn't

you say or no, that you did leave him there?
A. I told you I left him out the,'e.
Q. Did you ask him if he had had lunch 1
A. No, sir, I don't have anything to do with feeding

prisoners.
Q. ,VeIl, you all have certainly put so much importance ap-

parently on buying him a soft drink. Did you buy him any-
thing to eaU
A. I didn't.
Q. Did he have anything to eat?
A. I couldn't tell you whether he did or not.
O. Who was in the Sheriff's office with him when you all

left him in the Sheri:ff'soffic~ temporarily? ,Vhat Offieers
staved there with him?
A. I don't'know, sir, w]lether there was any specific Officer
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that was supposed to stay there with him. vVewere all out
there in the hall or in the adjoining officeand so forth.
Q. In the haH~
A. I recall that I didn't stav in the office all the time and

he was sitting in the chair. There were several
page 151 ~ Officers-there was Court going on up here and

most of the Officers stay in the Sheriff's office
while Court is going on. And there were other people as
well as Officers preseIlt. I don't recall all of them at this
moment.

Q. You felt that he needed protection ~
A. Yes, sir. ,Ve didn't have any definite plan to-I mean,

there was nothing definite about the fact that he needed pro-
tection but-

Q. You thought s01
A. -I had seen grown men crying about the situation over

at Avon that day.
Q. ,"Tas he one of the grown men you are talking about

crying-Sharon ~
A. No, sir.
Q. You had seen that and you felt uneasy about his pro-

tection,- or .his needing protection, and you ym~ took him
on the floor of a building that more people were assembled
than any other place in Nelson County on that day? Don't
you reckon we are right ~
A. ,VeIl sir, it so happens that the jailer was up there and

it was necessary to obtain the jailer before we could put him
in jail. It was necessary to obtain one of the State Police-
man to get in their offieebefore we could go there, and that's
our office and that would be a normal place for us to take

him unless we took him to the State Police office
page 152 ~ or the jail.

Q, And you left him in a room where people on
that flOOT had left their hats and "werecoming in and ,going'
out, without any particular guard over him? Is that true?
A. Sir, there were some four or five Police Officers within

a few steps of him. They might not have been standing
right in the room by him hut the room is very small and he
was sitting' in there in a chair and there were Police Officers
in the hall on the outside and I couldn't tell vou definitelv
that there were Police Officers in that room all the time. .'
I said that I left the room and while I was gone out of the

room I couldn't tell. I left P.olice Officers in the room with
him when I left, hut who stayed in ther,e or whether the}'
went out-they could have gone out just like I did.
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Q. Then you and Mr. Dixon carried him down to the State
Police 1'00111in the Medical building?
A. When ,ve left this Courthouse, sir, we came down the

steps and walked down the walk and he was in the presence
of Mr. Dixon and me and-I won't say all, but if not all,
nearly all of the Police Officers that were upstairs in this
Court. ,Ve all walked out together. I couldn't tell you
exactly-I know Trooper Hart was along. And I kl.l0w some
of the others, but I am not definite on the names and conse-
quently I wouldn't like to say. There are four State Police

Officers here and the Sheriff and three Deputies
page 153 ~and I wouldn't like to say which .of those eight

Officers accompanied us, but we all went down to
the office together.
,Vhen we got down to the office eventually the only two

Officers left down there were Deputy Sheriff Dixon and my-
self.
Q. That's what I understood you to say.
A. Yes, sir, that's right.
Q. Down to that point this boy had never admitted doing

anything? He denied it emphatically, didn't he?
A. I don't-
Q. And then everybody left and left you and Officer Dixon

there and he had denied it emphatically, hadn't he?
A. I don't know whether it ,,-as so emphatic or not. I-T e hnd

denied it.
Q. And you left him alone with Mr. Dixon and .went out-
A. I told you, sir, just a while ago in my previous statement

here that I was going back and forth, talking to the fellows
that were leaving the office. You understand, we don't have
access to that office.
Q. Please answer my question. Did you leave him in a

room alone with Officer Dixon?
A. Yes, sir, I did leave him in a room alone because he-

He was obliged to be in a room alone with Officer Dixon be-
cause I came back into the room and he was alone

page 154 ~ with Officer Dixon.
Q. And when you got back in the room with

Officer Dixon he was telling Officer Dixon you say about
what he had done?
A. That's correct.
Q. ,Vhy did you leave him alone except for the one reason

of having Officer Dixon use force?
A. Sir, these State Police Officers down here, that is their

office and we have no keys to it. They had to accompany
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us down there to let us into that office. And we went down
there to get away from the crowd up here. It was not de-
cided definitely who was going to eat and who was going to
stay. vVedidn't 'want to leave him alone. So when it wound
up, when we were talking, I went out-I started to go one
time to eat and some of the other officers were going to stay
there and then v"hen I got outside I told some of the Troopers,
I said, ":You all go ahead and I'll stay on here." So then
when I walked back into the State Police ,officeall the Troopers
had gone and it was at that time that Dixon was talking to
him and he was in the process right then of telling him some-
thing about what had happened. It was news to me at that
moment.
Q. Apswe,r me this one question.
A. res, SIr.

Q. Did not you leave him alone with Officer
page 155 r Dixon so that Officer Dixon could use force on

him? And he wouldn't have a witness to it.
A. I absolutely did not, sir. I gave you the reason why I

left the room just now. This is the second time I have
answered that question.
Q. ,?\Thenyou picked up a board that was laying on the

desk, or on a table in that office was that for the purpose
of putting fear into the heart of this boy?
A. Absolutely not, sir. I asked that young man in regard

to the size of the board if it were bigger, smaller, was it a
dressed plank, or a rough plank, or strip. I was trying to
deterniine exactly what it 'was, the weapon that was used that
he snid he knocked her in the head with.
He had f':aid it was a board. I was trying to determine

what kind of board it was so that I could ictentify it if we
('ould find it.
Q. ,VeIl, I misunderstood you. I thought you said he said

he used a little stick.
A. I just told you, sir, that he said a stick and I was hying

to determine what kind of stick it was and he was the man
that was trying to tell me-from the description that he finally
-I finally thoug-ht that he meant, from the words that he
was trying to tell me, that it was a little narrow, thin board,

much thinner board and much narrower than this
page 156 r particular board down there in the State Police

office,or at least was down there.
Q. ,~Tere you down there at any time when the question of

fingerprints came up, a statement was made or anything about
fingerprints?
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A. If I was I don't recall it.
Q. Did anybody take his fingerprints ~
A. Not in my presence. I mean, they could have been

taken but I don't know.
Q. Were you there at all times that Trooper Hart ,vas

theI'e~ .
A. NQ, sir. No, sir, I certainly was not.
Q. Well, you knew that Trooper Hart did take his finger-

prints, dQn't you~
, A. No, sir, I didn'tuntil you just now said SQ. Or, at least
I still don't. I dQn't know whether you mean that he did or
not.
Q. ~Vell,were you present at what was called a prelimi-

nary hearing ~
A. No, sir, I was not.
Q. What is the distance between Union Baptist Church and

.Hebron Church ~
A. I never have measured it, sir.
Q. Is it as far a,s from here to the main street or the

highway down here, as far as from you to the highway ~
A. All I could give you WQuldbe an estimate,

page 157 ~ sir, and I would say yes, sir, and that it is farther
. than that.

Q. And how many houses are between Union Baptist
Church and Hebron Church ~
A. I am not positive of that, sir. I think it is three. I

have never had occasion to count them but as I remember I
do believe there are three.
Q. And would you say the distance of Mrs. Ferguson's

house from Union Baptist Church is as far as from here then
to highway 29~ '
A. In my opin~on,sir, it might be that far. It is very likely

that it would be a little less than that.
Q. And in going from Union Baptist Church to the Fergu-

son house do you go up. hill or down hill ~
A. '\Ten, it's referred to there as up t~e road, but it is

g-enerally down hill.' The road slol)es down hill from the
Church to her house, although I wouldn't sa.y that the ground
generally slopes down hill from the Church to her house
necessarily. They are bQth are up on the side of the hill
above the road.
Q'. Both on the side of the hill ~
A. Yes, sir.
Q. Now, when you used the word suspect, you meant the
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A. N'O, sir, we did not.
Q. 'Well, didn't any dogs lead toUni'On Baptist Church,

did they1
A. I don't understand your 'question.
Q. Let me make it clear about this. 'Vere any r.oad blocks

p~~1 .
A. Not to my knowledge.

page 160 r Q. Y'Ou don't know whether they took finger-
prints 1

A. Not to my knowledge.
Q. Whether they unde'rtook t'O-The purpose of taking

fingerprints, do you.
.A. Let me get this clear. I was not the Officer that was
handling this case. I was merely trying to assist the Officers,
sa there would be a l'Otof things that I would not be familiar
with. I'd be familiar with only what part I took in it.
Q. ,iVell, who is here today that knows about the ..blood-

hounds 1 Who. is here that would know about the' blood-
hounds?
A. Vlell, I reckon Sgt. Gaunce there I think asked that the

bloodhounds-directed that the Officer bring the bloodhounds
here and I was one 'Ofthe Officers that attempted to follow the
bloodhounds and the other Officer that brought the-

By the Court:
Q. At what point did you start~
A. Sir?
Q. At what point did you start the bloodhounds ~'
A. '~Te tried to start the dogs, sir, from a point where the

ladies claimed they had last seen this boy here going across
the road, at a point on the opposite. side of the road from

the house .. 'Ve felt it would be useless to try to
page 161 r start the dogs up around the house where we 'had

walked and where all the other people had walked
around there. However, no one had gone across the road
to our knowledge and no one had crossed the road in the
direction this pers'On had run from the house, so we went
across the road there' and got on the hill opposite-There was
a swampy, muddy place down there and we got over there
trving to pick uP the track there.
When I talked to-
Q. That's all I wanted to know.

By Mr. '~ingfield: (Cantinuing)
A. Did it occur to you as an Officer that if you had found
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the weapon that had been used and let the dogs have a
scent of that weapon that that would lead YoOUta the culprit ~
A. No, sir, it did not-
Q. And YoOUmade noOeffoOrtta loak far a weapon ~
A. I made no effQrt, as I told you a while ago. I wasn't-
Q. But you didn't make any effort ~
A. I made ThO effort to look foOl'a weapon. I wasn't up there

at the house to 1'0ok for a weapon. I was down there with the
dogs. There were ather peoOpleat the hause looking for-
Q. And as a result IOfthe bloodhounds that you had there

on the scene, there was nothing froOmthe bloodhounds that led
yau tQ this boy, was iU

page 162 ~ A. No, sir. Sgt. Gaunce caught him somewhere.
I don't even know where of my own knowledge.

He brought him there to us. vVe were there searching the
w'Oods,the fields beyand-on the appasite side of the raad
fram the Ferguson home, folLowing a track at the time he
brought him. 'Ve were still in the process 'Oflooking and he
called us and told us to stap searching, that he had him.
Q. There are just two more questions I want to ask you.
A. Yes, sir.
Q. I understoad you to say that you gat there, you made

inquiry, and that noboOdyhad seen the culprit-I think yau
used the word "culprit"-coming or gaing, coming ta the
premises or going from the premises ~
A. No, I'm sarry if I g"aveyou that impression. I dichl't

mean that if I said it. I was trying to determine where-this
talk abaut the dogs-I was going-
Q. I'm not talking about the dogs.
A. Well, I'm talking about them. Now I was trying to de-

termine from the peaple that I talked tlOwhere to put the dogs
to find the track. As you have just tried to bring out, I was
not successful in getting the dogs 'Onthe track. And that was
what I was trying to do. I couldn't find out-I mean, the
O"eneralarea 'Ofwhere he went across the road but I couldn't
o determine beyond that where to try to get the
page 163 ~ dogs 'Onthe track, the directiQn leading away from

- there, from where the boy disappeared and went
into the bushes on the opposite side, the lother side of the
road. '

Q. 'VeIl, I hadn'1: asked-You didn't tell me' that. You
made that statement to Mr. Goad right at the beginning of
vour testimony .
• Q. When yau arriyed a!1the scene.that ThO oOn~had seen any
persan, 'Orthe culpnt, gomgor cammg or leavmg-
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A. No, I didn't say no one had. I said that the peaple I
talked ta. I couldn't get anybody-the peaple that I talked
ta. I didn't talk-I can't say na 'One because I didn't talk ta
everyane.
Q. Yau didn't find anybady ~
A. No, sir.
Q. Naw, my ather question is this. That Sharan had said

nothing in the world about a rock until after yau all had faund
aut that the rack had peen faund ~
A. He didn't in my presence.
Q. 'iVell, yau said- ,
A. He didn't say anything about a rack in my presence

until same,one brought up this business about a rack. As
far as I was concerned at that time we 'were going ta loak for
a stick 'Ora board or a plank or what have you.

Q. 'iVell, he was in your presence fram the
page 164 r time y.ou left the jail until y'Ougat dawn to the

Ferguson hause, weren't yau ~
A. Yes, sir.
Q. ,iVellnow, if he was in your presence all the time until

you heard abaut the rack, he hadn't said anything about the
rack ~ Isn't that true ~ .
Q. I don't follow you, sir. State that again, please, SIr.

By the Court:
Q. If you heard about the rock from some other source,

had tllis boy said anything about a rock ~
A. He was confronted with the fact of whether lOrnot he

did strike her with a Tock,whether it was a rock rather than
a board. That 'was the first I heard of it. And I didn't con-
front him with it. One of the other Officers did.
Q. He had never said anything about a rock ,until that

time ~
A. No, sir, he had not in my presence.

Mr. 'Wingfield: That is all.

The witness stands aside.

page 165 r .JOHN JACKSON,
a witness called by and 'On behalf of the Common-

wealth, being first duly sworn, was examined and testified,
as follows:
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John Jackson.

DIRECT .EXAMINATION.

By Mr. Goad:
Q. Is your name John J ackson ~
A. John Jackson.
Q. What work do you do~
A. Well, I work at odd jobs and cut wood between times.
Q. Where do you live 7
A. Avon.
Q. Do )'iou live .on the left-hand side of the main highway,

Route 151, going towards Afton 7
A. How's thaU
Q. Do you live on the main road going towards Afton 7
.A. Yes, sir.
Q. You live on the main highway 7
A. That's right.
Q. Not far from Avon Postoffice~
A. Not far from Avon Postoffice.
Q. Do yoil know this defendant here, Sharon Durrette 7
A. Yes, sir.

I Q. Do you rememger the day that this case arose~
A. Yes, sir, I remember the day.

Q. Thursday, August 7th.
page 166 r A. That's right. .

Q. Now, previous to that day had Sharon Dur-
rette been helping you working, cutting pulpwood 7
A. Yes, sir.
Q. Pine pulpwood 7
A. Yes, sir.
Q. Had you been picking him up in the morning1
A. In the morning, yes, sir.
Q. Every day 7
A. Every day.
Q. Had he been working with you regularly day by day?
A. Day by day, yes, sir.
Q. Did you pick him up the morning of August 7th?
A. Yes, sir. '
Q. ,i'\Theredid you pick him up 7
A: At Avon Church.
Q. Is that the Union Baptist Church?
A. Yes, sir, that's the Union Baptist Church.
Q. About what time was that?
A. Well, probably ahout 7 :30 to quarter to 8 :00.
Q. Do y:ou kn!Owexactly what time it was?
A. Vvell, I got an idea that it was that time.
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J ohm, Jackson.

Q. "Tere you a little bit late getting there that
page 167 ~ morning?

A. ,\T ell, according to what I had been getting
out. I was supposed to get out at 7 :00. .
Q. You were about thirty .to forty-five minutes late that.

morning?
A. ,VeIl, about thirty minutes late.
Q. The best you can tell was that you picked him up some

time between 7 :30 a.nd quarter to 8 :001
A. And quarter to 8 :00.
Q. ,\T as he by himself there?
A. Yes, sir.
Q. At the Church?
A. By hisself.

By the Court:
Q. ,Vas he down by the road ~
A. Right at the sign at the road.
Q. How far is the sign from the home of the Hender-

son's 7
A. ,VeIl, I reckon it's a good little ways in a way. It's

about two or three houses between there.
Q. As I recall the road there coming tow:ards I..Joving-ston

von come around a left curve?
. A. That's right, right around a curve.
Q. And it's up on the hill to the left'?
A. Right up on the 'hill.

Q. ,VeIl, would it be as far as from here down
page 168 ~ to the- highway there or further?

A. Yes, sir, it's just about that far down to
that main highway.
Q. ,\There that light is?
A. Yes, sir.

By Mr. Goad: (Continuing)
Q. That is ,,,here yon picked him up at the Union Church?
A. That's right.
Q. From where the Fergusons live? You know where they

live?
A. That's rigl1t.
Q. "Tas it about. as far as from here down to the main

road?
A. That's riglJt.
Q. Down where th.e bank is?
A. That's right.
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Q. Then you carried him with yon and ,,,here did yau go
then 1
A. 'Vent up to my house.
Q. Then where did yau go1
A. "There I go1
Q. Yes.
A. 'Ve stayed there. 'Ve waited on the truck to come back.

The truck had gone with a load of. wood and we
page 169 r waited an the truck to come back before we went

after another 'One. And Sharon stayed with me
until the Officer picked him up at my house.

Mr. Goad: All right, that's all.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Sha1'Oll,is a school hoy, isn't he?
A. Yes, sir.
Q. He goes to school?
A. Yes, he goes to 'school.
Q. And you know him 1
A. I know him.
Q. And he was working for you during the Smnmer in the

woods?
A. During the summer, yes, sir.. .
Q. And this particular day you had ~n;issedthe trnck and so .

you were waiting for the truck1
A. No, I had the. truck l'Oaded and they was going with a

load.
Q. There were going with a load1
A. That's right, gone with a load.
Q. And had Sharon done anything' t,owards loading the

truck that morning1
A. 'VeIl, the first laad that went on. That went earl~T. vYe

was aiming to get to Arat at 8:00 o'clock. That's
page 170 r why I knew it wa.sn't much after 7 :30. And when

the truck came back we was going to load it again
and Sharan waited at the house after I picked him up until
we g,ot the next load.

Q. And he was at yonI' house when Sgt. Gaunce came
there 1
A. Yes, sir.
Q. 'iVhen Sgt. Gaunce came there did he have anybody

in the car with him, in his car with him1
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A. Had mv son.
Q. How old is your boy 'I
A. Fourteen.
Q. And then did you hear what he said to Sharon 'I
A. The ;only thing that I heard him say was that he wanted

to talk with him. .
Q. And then did he leave with 8har,on?
A. Yes, sir.
Q. Did your boy stay there?
A. My boy got. out.
Q. Got out of the car'?
A. Yes, s~r.
Q. You don't know where Sgt. Gaunce had picked up your

-hoy, do you 7
A. At mv brother's house.
Q. At yo'ur brother's house?

A. So my son said.
page 171 r Q. \iVhen y,ou picked up Sharon there at the

Ohurch you say he was on the road next to the
the sign?
A. Yes, sir, right at the sign at the Ohurch.
Q. Do you remember when you first saw him when you

drove up there was he standing up ;or sitting down?
A. 1 believe he was kind of stooped clownwhen I first drove

up.
Q. Vvas this a hot day?
A. V,Tell, pretty warm, in the Summer time, the 7th day of

August.
Q. Was the weather clear?
A. The weather was- clear.
Q. \iVhat was Sharon's condition with reference to being

out of breath,.-
A. No, sir, didn't seem like it was anything to me.
Q. Seemed to be normal?
A. Normal.
Q. Not out of breath?
A. No, sir.
Q. Not sweating?
A. No, sir.
Q. Did anything unusual appear about him?
A. None. Not a bit. .
Q. Was that- the same place that you were accustomed to

pick him up?
page 172 r A. I had been picking him up every morning

there.
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Q. At' exactly the same place 1
A. At the same place.
Q. And YOI1 say you estimated it was around 7 :301
A. Around 7 :30.
Q. But at the latest 'what was it 1
A. It was a quarter to 8 :00.
Q. The latest it could have been was a quarter to 8 :001
A. The latest a quarter to 8 :00. But it was probably

around 7 :30 something.
Q. And he would.wait there until you did come there re-

gardless of what -time you got there 1
A. Waited until I came.
Q. And you hadn't notified 'him that morning that you

were going to be late, had you1
A. No, I didn't notify him I was going to be late.
Q. SO he had no knowledge of the fact that you were

going to be late that morning1 There was no way he cauld
have known1
A. No, no way.
Q. How long have you known Sharon 1
A. All my life-All of his life, at least.
Q. He is a school boy1

A. Yes, sir, he's a school boy.
page 173 ~ Q. Do you know his general reputation in

that-
A. Yes, sir, I do.
Q. -general reputation in that community as a law abiding

citizen and for truthfulness 1
A. He is that.
Q. Is that reputation good or bad 1
A. It's a good reputat~on.
Q. Is he a friend ,of your son's1
A. Yes, sir, he is.
Q. Does he have any brothers ,or sisters 1
A. Yes, sir, he has one brother and one sister.
Q. Do you happen to know where his brother works 1
A. Yes, sir.
Q. ",Vorkat Howard Johnson's7
A. Yes, sir.
Q. On the mountain at Afton ~
A. Yes, sir.
Q. And he has a sister who is married and away, ha-sn't

hasn't he~
A. I don't know.
Q. You don't know about his sister?
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Milford B. Ferguson.

A. NO', sir.

Mr. Wingfield: That's all.
Mr. GQad: That's all, JQhn:

The witness stands aside.

page 174 ~ MILFORD B. FERGUSON,
a 'witness called by and Qn behalf Qf the CO'mmon-

wealth, being first duly sworn, was examined and testified,
as fQllQws: ; ,

DIRECT EXAMINATION.

By Mr. GQad:
Q. YQUI'name is MiltQn B. FergusQn ~
A. Yes, sir.
Q. HQWQld are YQU,Mr. FergusQn ~
A. Thirty-one.
Q. Are you the husband Qf Mrs. Annie HendersQn F'ergu-

son~
A. Yes, sir. .
Q. I believe YQUall haveQne child named Shirley whO' is

nQWeight years Qld~
A. Yes, sir.
Q. DO'YQUand YQur wife and YQur child live there in the

next hQuse gQing tQwards AftQn from Hebron Church ~
A. Yes, sir.
Q. DO'YQUQwn YQur Qwn place ~
A. Yes, sir.
Q. ",Vhere dO'YQUwork ~
A. Crump and Shenandoah CO'mpany, 'WaynesbQrQ.
Q. HQWlQng have YQUwQrked there ~
A. Eleven years.

Q. V\Thattime dO'you have to' be at work in the
page 175 ~ mQrl1ing-~ .

A. I have to' be at wQrk at 8 :00 0' 'clO'ck.
Q. And what time dO'YQUleave fQr work in the mQrning~
A. I leave between 7 :00 and tena.fter.
Q. DO'Y!QUleave at that time every mQrning that YQUgO'to'

work~
A. As near as pQssible. .
Q. Now, Qn this mQrning in questiQn, August 7th, 1958,

Thursday mQrning, dO'you recall what time YQUwent to' wQrk
that mQrning, what time Y'QUleft YQur hQme~
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A. Between five and ten after 7 :00.
Q. Then later on that morning did you get a message that

something had happened there at your house ~
A. Yes, sir. '
Q. Did you come home from work ~
A. Yes, sir, after going down and getting a prescription

filled.
Q. Do you know what time you got home from work?
A. 'Well, it was about 11:30. I don't know' exactly when

it was.
Q.. ~ ow, I show you the rock that has been introduced in

the evidence as Commonwealth's Exhibit No.8, and ask you
if you have ever seen that rock before?
A. Yes, sir.

Q. Take a look at it. and examine it.
page 176 r A. Yes, sir.

Q. ,Vhere have you seen that rock before?
A. It came out iOf~1Ywell.

By the Court:
Q. ,Vhat?
A. It came out of my well. It was on the back porch there

the morning tbat I came back from work after I heard about
her getting hit.

By Mr. Goad: (Continuing)
Q. Did you find the rock?
A. Yes, sir.
Q. Had anyone else pointed it out to you or were you the

first one to find it, as far as you know?
A. N.o, sir, hadn't anybody found it.
Q. HO"\\T did you happmi to find it?
A. ,VeIl, after they had all taken this boy to jail, or what-

ever they done with him, I didn't think they'd come back for
any more evidence so I just went to move the bucket.

By the Court:
Q. Remove what?
A. Remove the water bucket. You see, the bucket was still

sitting there. So I picked up the bucket and the rock was
laying under it.

Q. The rock wasn't actually under the bottom
pa.ge 177 ~ 'of the bucket ~

A. No, it was beside it, real close to the bucket.
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Milford B. Ferguson.

By Mr. Goad: (Continuing)
Q. Did you move the bucket any further then ~
A. I took the bucket on in the kitchen. \
Q. Did you move the rock1
A. No, sir.
Q. How long was it before Sgt. Gaunce came and got the

rock 1
A. Around thirty-five, maybe forty minutes, at the mast.
Q. Had you picked up the rock1
A. No, sir.
Q. Were there any splinters that had broken off of this

rock1
A. 'Vell, there was one piece broke 'Offthere. I think it's

glued back on now.
Q. Where was that one piece.
A. Laying beside it there.
Q., Beside the rack on the back porch 1
A. Yes, sir.
Q. ';'\Tillyou look at this pictl1re1 Here is the screen door

coming in the back porch and this is the door going into your
house. 'Vill you point out to the Jury and tell them where
you found the rock and show them where the water bucket

was1
page 178 r A. The water bucket was sitting between this

twa-by-four and the door.
Q. The rock was behind the bucket 1
A. Right between the bucket and the wall.
Q.. Before you moved the bucket cauld you see the rock ~
A. No, sir, unless you went to the other end of the porch.
Q. Now that was about what time that you found that

rock? '
A. I don't know what time it was, about the middle of the

dav,12:00.
Q. I want to ask you this, Mr. Ferguson, if you or any

member 'Ofyour family ever had any difficulty in the past
,with this young man here .or any member of his family~
A. No, sir.
Q. Do you all keep chickens or sell eggs?
A. No, sir.
Q. Have you ever kept chickens or sold eggs?
A. No, sir.
Q. Have you ever sold this defendant or any member of

his family any produce or anything of that SOI:t?
A. No, sir.
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Milford B. Ferg'uson.

Q. Have you ever had any dealings whatsoever with this
man or his family before?

page 179 r A! No, sir.

Mr. Goad: All right, Mr. ,Vingfield.

CROSS EXAMINATION.

By Mr. "Wingfield:
Q. Before you saw the rock on the porch where had you

ever seen it before?
A. vVell,I had been digging a well there and r,ocks like that

came out of the well.
Q. I know, but I said before you saw the rock on the porch,

that rock on the porch, where had you ever seen that rock
before? ,iVherewas it before? "--
A. ,VeIl, I couldn't say where it was before.
Q. You don't know?
A. Because I had dug the well and carried some of the

rocks and put them in my drive"way.
Q. Was that one of the rocks you carried and put in your

driveway?" "
A. Yes, sir. ,
Q. This is ,one-that you carried and put III your drive~

wav'!
A.' This could have beelliri mydrive';vay. It could have

been. "
Q. It could have been. I misunderstood you. Could you

identify that rock as a rock that came out of your well?
A. Yes, sir. "

page 180 r Q. Can you identify it as a rock that was III

vour drivewav?
A. Yes, sir. .-
Q. Have you got a little g'irl eight years old?
A. Yes, sir.
Q. And does she pick up rocks?
A. No, sir.
Q. She does not?
A. No, sir.
Q. She doesn't like to play with rocks?
A. She's a girl and doesn't play with rocks.
Q. Have you forbidden her to play with rocks?
A. Yes, sir._
Q. And because she's a girl she wouldn't play with rocks,

or doesn't play with rocks?
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Milford B. Fe1'guson.

A. No, sir.
Q. Do you mean to tell this Jury that when you saw the

r,ock ,on the parch and you moved the bucket and you saw the
rock laying there, and your wife only a few hours before
that had been struck with same object, that you didn't put
your hands on that rock ~ '
A. No, sir. When I moved the bucket I saw the rock and

I said it was evidence because I know she never has' carried
nothing on the parch because I asked her.

Q. I want to ask you if naturally, if you thought
page 181 r that was the 'weapon that had hit your wife if

you wouldn't naturally reach and pick it up~
A. No, sir.
Q. You didn't touch it ~
A. I wouldn't do it.

Mr. \iVingfield: That's all.

RE-DIRECT EXAMINATION.

By Mr. Goad: I

Q. You say you had been digging a well in 'your back yard ~
A. Yes, sir. '" " , '
Q. \iVere the rocks from the well similar in'.appearance to

this ~rock~
A. Yes, sir.
Q.,When you left far wori\: that morning did you g'o out the

hack door or the front door ~
A. The back doar.
Q. Were there any rocks ,or a rock on your back parch

when you \vent l;mt?
A. No, sir.
Q. Do you know?
A. No, sir.
Q. You had never seen this particular rock before?
A. No, sir.

Q. How far is the place wpere you were dig--
page 182 r dng that well fr.om the back door of your porch?

\iVould you estimate it~ '
A. About as far as from here to that corner.
Q. About as far as far from where you are sitting over to

the corner of the Courthouse?
A. Yes, sir.
Q. Now, at the time this case eame 'up yau all had to' go on

the other side of the Henderson house to get water ~
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Milford B. Ferg'LfJson.

A. Ye~, sir.

Mr. Gaad: All right, that's all.

RE-CROSS EXAMINATION.

By Mr. "Tingfield:
Q. H'Owda yau knaw the rock wasn't there when yau left

that morning~
A. I l'Oakevery marning when I ga 'Out ta see that there

isn't nathing there.
Q. Laak behind the bucket to see if it wasn't there?
A. Wasn't no bucket there when I left.
Q. And yau laok every morning t'Osee whether there is a

rack 'Onyaur parch 'Ornat ~
A. Yes, sir.
Q. 'Vhy do yau da that?
A. Well, if you lived dawn there you wauld, taa.
Q. Let me get this straight. Yau laok every marning be-

fare yau leave ta see if a rack is 'Onyaur back
page 183 ~ parch?

A. Yes, sir.

Mr. 'Wingfield: That's all.

RE-REDIRECT EXAMINATION.

By Mr. G'Oad: .
Q. Mr. Fergus'On, when yau ga"aut yau say yau ga out the

back daar~
A. Yes, sir.
Q. Yau went 'Out this back screen daar that particular

marning? .
A. Yes, sir.
Q. Y'Ousay the bucket wasn't there at that time ~
A. No, sir.
Q. Can yau swear that the rack wasn't there at that time

or not~
A. Yes, sir.
Q. And yau say it was not ~
A. It was nat. ,

Mr. Gaad: All right.
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RID-RECROSS EXAMINATION.

By Mr. ,Vingfield:
Q. What was in that bucket '!
A. It was mostly filled with ,vater that she had brought

back. " .
Q. Let me ask you this question, Mr. Fergus'on. Do you

think that there is ,a possibility that your wife
page 184 r may have had a dizzy spell or she said she got

dizzy and fell there and struck her head on some-
thing and skinned her leg and her arm ~
A. No, sir.
Q. You don't think she might have fallen down ~
A. No, sir.
Q. Daes. she have dizzy spells ~
A. No, sir.
Q. Does she wear glasses ~
A. Yes, sir.
Q. And has headaches '~
A. No,' sir.

Mr. "Tingfield: That's all.

The witness stands aside.

GEORGE HENDERSON,
a witness called by and on behalf of the Commonwealth,
being first duly sworn, ,vas e:xcaminedand testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. You are Mr. George Henders,on ~
A. Yes, sir.
Q. Mr. Henderson, you live next door to the Fergusons?

A. Yes, sir.
page 185 r Q. If you are going towards Afton on 151 you

come toO Hebron Baptist Church and then to the
Ferguson house and then to. yaur house ~ Is that correct ~
A. That's correct.
Q. How old are you, Mr. Henderson ~
A. Se,venty-six.
Q. You are the step-father of Mrs. Fergusan, is that 001'-

reet?
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A. Yes, sir.
Q. Do you recall the morning this case took place ~
A. Yes, sir.
Q. Thursday morning, August 7th 1
A. Yes, sir.
Q. Do you know that defendant over there, Sharon Dur-

rette ~
A. Yes, sir.
Q. Did you see him that morning~
A. I saw him go up the road that morning?
Q. You saw him go up the road 1
A. Yes, sir, up the road.
Q., Now, your house and the Ferguson house is between

the Union Baptist Church and the Hebron Baptist Church?
A., Yes, sir. '
Q. How did you see him go up the road 1 How was he

traveling ~
page 186 r A. ,?\Talking.

Q. He was walking?
A. Yes, sir.
Q. ,Vhich way was he going? .
A. He was going towards the Hebron Baptist Church when

I saw him.
Q. 'Where was he on the highway with reference to your

house~
A. Right in front of the house.
Q. ViTherewere you when you saw him walking up the

road?
A. Setting 'Onthe porch filling up my dust gun for to dust

beans.
Q. Did you get a clear view of ,him~
A. Yes, sir.

By the Court:
Q. How far is y:our house from the road ~
A. Twenty-five yards.
Q. Point out some object out there and let's see what

twenty-five yards is. Do y,ou see any object out in the yard
that's about the same distance~'
A. Twenty-five yards.,
Q. Do you see any 'object 'Out in the Court yard that's

about twenty-five yards from where you are sitting~
A. It's twenty-five yards up there.

page 187 r Q. To that house:?
A. About that house, something like that.
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Q. Is there a bank there ~
A. No. ,
Q. Is it level with the road, your yard ~
A. No, it's not quite level with the road.
Q. How high is the bank~
A. Not more than that high (indicating).
Q. About two feet ~ .
A. Something like that.
Q. All right, sir.

By Mr. Goad: (Continuing)
Q. ",Va.sthere anything ,to obstruct you from where YOll

were sitting-
A. Not a thing.
Q. -from seeIng anyone in the road.
A. Not a thing'. Clear view of him.
Q. And you recognized him1
A, Yes, sir, I recognized him becallse I knew him.
Q. 'Was anyhodywith him~
A. No, sir, nobody with him.
Q. "'VeIl,did you pay any attention to him at that time 1
A. No, I jpst saw him going up. I didn't pay no attention

to him.
page 188} Q. Then what did you do?

A. I went .on dusting beans.
Q. Out in your garden ~
A. Yes, sir, in my garden.
Q. And what was the: next thing. that you know about this

case 1
A. She hollered.
Q. 'Vho hollered ~
A. My step-daughter there.
Q. Mrs.' Ferguson ~
A. Yes, sir.
Q. And where were you when she hollered?
A. I was in the garden. .
Q. 'Vhere did the sound of her voice come from 1
A. Fr.om the house. .
Q. From her house 1
A. Yes, sir.
Q. How did it sound 1
A. She hollered, "0- 'V!" -I knew there was something

g~g~. '
Q. -You knew there was something going on1
A. Yes, sir.
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Q. So what did you do 'whenyou heard her?
A. I aimed to run and I fell over the fence.

Q. You started running?
page 189 r A. Yes, sir.

Q. In the garden?
A. In the garden.
Q. And what happened at the garden fence '?
A. I fell over it. I hung my foot in the wire and fell over

it.
Q. Then what did you do?
A. vVell, I got up then and went out there but he was out

of my sight.
Q. Now, let me ask you this, Mr. Henderson. Tellus ap-

proximately how many minutes went by from the time you
saw him walking down the road-
, A. Ten minutes, I reckon.
Q. -untH, you heard ,her scream?
A. Ten minutes.
Q. Now, after you saw him walking down the road did you

see. him again? Did you see Durrette again?
A. No, I never saw him until they brought him back down

there. .
Q. After you got untangled from the garden fence where

did you go?
A. I went right on out to the house.
Q. "\Vhosehouse?
A. To Annie's house, Mrs. F'erguson.

. Q. "\~That did you find there? 'What was going
page 190 r on?

A. I didn't go in. I 'went right straight on and
called the law.

Q. "\~Theredid you go to call the Police?
A. Up a,t the Parsonage right above me, Hebron Baptist

Church there.
Q. The Hebron Baptist Chmch Parsonage?
A. Yes, sir.
Q. Did the Reverend Keeney the Pastor of the Church

call the Police?
A. Yes, sir, he called.

By the Court:
. 'Q. Mr. Henderson, where is your garden located, 111 the
back ,of your house or at the side of iU
A.. It's on the side.
Q. Which side?
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George Henderson.

A. This side of the house.
Q. The side next-
A. Yes, it runs down to the road and up the hill.
Q. Is it on the side next to your daughter's house?
A. No, it's on the other side. .
Q. \iVhere the well is ~ .
A. Yes, where the well's at.
Q. SO y.our house is in between you and the Ferguson

house? You were in the garden.
A. Yes, in my garden. The house was be-

page 191 r' tween-on this side-the other side of the house.
Q. Your house was between you and the Fergu-

son's house? .
A. Yes, sir. .
Q. And how far was it fr.om where you were in the' garden

to the Ferguson house?
A. Seventy-five yards.
Q. Mr. Henderson, just one other question. \iVhen, you

were in the ga.rden and you heard this scream could you see
the Ferguson house from where you were at that time1
A. Yes, sir.
Q. You were kind of behind your house?
A. No, I wasn't behind the house. I was in the garden

on the other side .of it but it ,"vasa plain view 'of that window
and the end of the housE',porch.
Q. At the time you heard a scream did you see anybody

run out of there?
A. No. I told you I fell over the fence.
Q. I see. All right, sir.

By Mr. Goad: (Continuing)
Q. I want to show you here, Mr. Henderson-This is the

back porch of the F'erguson house looking over to your house
(showing phot,ograph to witness).
A. Yes, sir.

Q. Here is your house. That's correct, isn't
page 192 r it?

. A. Yes, sir.
Q. Come here and show the Jury aJld the Court-Point out

in that picture ahout where your garden was. Here is your
house. 'When ~"ouheard the screams were yon behind y,onr
house or were you-
A. I was up above the house.
Q. Y.ou see that walnut tree there?
A. Yes.
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George Henderson.

Q. "\V"herewere you with reference to that ~
A. I was right behind that walnut tree.
Q. Behind the walnut tree ~
A. Yes, I was right behind that walnut tree.
Q. And you could see over to the direct~on of this house ~
A. Yes, sir.
Q. Now, there is the picture that has been introduced in

evidence as the Ferguson house. V,Thichwindow did you
say you could see~
A. This one.
Q. "\V"hichone ~
A. In the middle here.
Q. The window of the house or of the porch ~
A. The porch window.
Q. "\V"illyou point that .out to the Jury~

A. Yes, sir.
page 193 ~ Q. Could you see the back screen door of the

porch from where you were ~
A. No, I couldn't see the back screen door.

Mr. Goad: All right, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Mr. Henderson, ,,,ill you turn around and look at the

man sitting on the steps behind you ~ Turn right around
and look at the man sitting on the steps.

The Court: Do you mean the Trooper~
Mr. "\'Tingfield: Yes, sir.

Q. Do you see him ~
A. Yes, sir.
Q. Who is he~
A. Well-I don't know. I don't know him.
Q. Has he been on the witness stand to testify today ~
A. Yes, he's been on the witness stand.
Q. And you don't know which one he is ~
A. No..
Q. Did you talk to him on that day?
A. I might have talked to him.
Q. "\V"ell, look again and see if you can recognize him as

.having talked to him that day.
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George Henderson.

A. Well, I've never seen him ,often enough to
page 194 r know him. I'll tell you that.

Q. You don't know who he is?
A. No.
Q. "'Vasthere anybody on that porch up at that house when

you looked in the window? Will" you lo'Okup and ten me
whether there is anybody on that porch or not?
A. You can't see for them leaves in the trees.
Q. I can see. Can you see whether there is .anybody on

that porch?
A. Not from where I'm at you can't see, no, .sir. And I

looked. You're trying to put something over here.
Q. I certainly am, sir. Can you see the porch?
A. .I can see the bottom of the porch.
Q. "'VeIl,I wasn't expecting you to see the top. Can you

see anybody on the porch' .
A. YiOUain't under the porch, is you?
Q. Sir7
A. I asked if you wasn't }Jnder the porch.
Q. You say fr,om your house to the road is as far as you

are to that house up there?
A. Yes, sir.
Q. About. the same distance?
A. Yes, sir. .
Q. If you look from your house directly in front if you

were on your porch you cauldn't see anybody.
page 195 r You would have to look to your right 'Or to your

left to see them 7 Isn't that true?
A. No; sir. My porch faces right along-
Q. Directly in frant?
A. Direct to the road.
Q. And 'Ona bank and you are an the porch?
A. Yeah, a little bank. It ain't two foot, about two foot,

not aver that. •
Q. Now, after you saw a persan go by what did yau do be-

fare you heard somebody scream?
A. "'Vent to dust my beans.
Q. How much more dusting did you have to mix?
A. I had just filled the gun up. It's just one of these

little short guns, ain't no longer than that (indicating).
Q. And then you' walked 'Out ta your garden? .
A. Yes, sir. .
Q. And dusted how many beans?
A.. "'VeIl,I don't know as I dusted any.
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GeMge II enderson.

Q. ,V'ell, you said about ten minutes had gone by ~ Is
that true?
A. 'Well, it was about ten minutes had gone by.
Q. Did you see Officer ,V'. N. 'vVhitehead that day when he

was down there making some investigation ~
A. (No response.)

Q. Did you see Officer vYllitehead ~
page 196 r A. Yes, sir.

Q. Do you know Officer vYllitehead ~
A. No, sir, but I know he was down there.
Q. ,'T ould you know him now if you would see him ~
A. No, wouldn't know him now if I was to see him.
Q. You wouldn't kalow him, but you know he was down

there ~
A. Yes, he 'was down there.
Q. And you have seen him toda.y, haven't you ~
A. I don't know whether I have or not.
Q. Can you pick out Officer vYhitehead ~ Do you know

where Officer ,V'hitehead is sitting in the Gourt now~
A. No, sir.
Q. Did you talk to Officer Dixon that day~
A. I told you I wouldfll't know them if I see them. It was

the first time I'd seen them and it's might hard to recognize
them again. -

Q. Is it mighty hard for you to recognize anybody~
A. No, it ain't that way. If I ever sel;)n them two or three

times I'll know him.
Q. You heard the Officer say that he couldn't find anyone

down there that day who had seen anybody coming or g.oing
that might have been the culprit, didn't you ~ Did you tell
them that day about seeing Sharon going down the road ~

A. No, sir.
page 197 r Q. You didn't tell them ~

A. No, sir.
Q. When did you find 'out that you had seen Sharon going

down the road ~ "The'n did you first find it out ~
A. I ain't never found it out. '
Q. You haven't found it out to this day, have you? Have

vou~
. A. No, sir. ,

Q. ,V'hen did you tell Mr. Goad that 3TOU had seen him going
down the road? When is the first time you told him t,hat you
had seen Sharon going down. the road ~
A. He was going up the road. He wa.sn't going down

the toad.
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George Henderson.

Q. Well, going up the road.
A. I don't remember.
Q. Well, an Officer here testified that it was going down

hill, so I don't know, sir. When is the first time you had
seen him going up the road?
A. It was that morning.
Q. Who did you tell it to?
A. I told it to the Officers.
Q. '"\ThichOfficer?
A. There was several of them there and I wouldn't know

one from the other.
Q. Do you know Key Jackson?

page 198 r A. Yes.
Q. Do you know-him pretty well?

A. Yes, sir.
Q. Gould you turn aroUindand pick him out of the Court-

room from where you are sitting? Key Jackson, the one that
testified, or John Jackson .
.A. Key?
Q.• John Jackson, the one I'm talking about.
A. He's on the back.
Q. How old did you say you were ~
A. Seventy-six years old.
Q. Have you ever worn glasses ~
A. No, sir.
Q. Never had glasses ~
A. No, sir.
Q. Do you know what your vision is now, what vision you

have ~ Have you had ,occasion for a doctor to test your
vision ~
A. No, sir.
Q. Can you read and write aU righU
A. I can read a little. I never did go to school to write.
Q. But you can read?
A. A little.

Q. Vlill you look at that at that chart on the
page 1.99r wall and tell me what the top row of those letters

say?
A. No, sir, I can't see them from here.
Q. What~
A. I can't see them the way the light is.
Q. You can't see them?

Bv the Court:
Q. Are you a,ble to read anythimg~
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'Bessie Henderson.

A. Mighty little, mighty little. Never did go to school to
read.
Q. Do you know numbers, like one, two, three, faur, five

when you see them ~
A. No, sir.

Mr. Wingfield: I understood him to say that he could
read but couldn't write, sir.
The Court: He said a very little, the way I understood

him.

A. Yes, I can .read, but a very little.

Mr. vVingfield: That's all.
Mr. Goad: That's all, Mr. Hen<;lerson.

The witness stands aside.

MRS. BESSIE HENDERSON,
a witness called by and on behalf of the Cammonwealth, being
first duly sworn, was examined and testified, as follows:

page 200 r DIRECT EXAMINATION.

By Mr. Goad:
Q. Is your name Mrs. Bessie Henderson ~
A. Yes, sir.
Q. Mrs. Heillderson,'are yau the mother of Mrs. Annie

Ferguson ~
A. Yes, sir.
Q. Mrs. Henderson, an this morning in question, Thursday,

August 7, 1958,-1 want to ask you first to recall that morning
and. da you know this defendant here ~
A. Yes, sir.
Q. You know Sharon Durrette ~
A. Yes, sir.
Q. How far does he live from your house ~
A. He don't live very far but I don't know exactly how far.

You can see his house from my house, across the hill.
Q. You can see his house from your house?
A. Dh, huh.
Q. How long have you known him ~
A. Ever since he's been a little boy.
Q. Sim.cehe has been a little bay has he lived that close ta

your house'
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Bessie Henderson.

A. Lived the same place.
Q. Did you see him that morning '?

page 201 r A. I sa"v him pass our house but I didn't see
him when he went in her house.

Q..Where was he and what was he doing and which way
was he going ~
A. I don't know where he was going, just walking by the

door. He went on past, going toward Hebron Church.

By the Court:
Q. What time was this 'f
A. I reckoOnsome time after seven-thirty, something like

that. I don't know. I didn't look at the time. I just no-
ticed him going up the road, past the road going by my house,
right .on towards the Hebro~l Church.

By Mr. Goad: (Gontinuing)
Q. You say he was walkiJl1g~
A. Just walking. I thought he was going to the store.

I didn't pay any attention where he went.
Q. And whe.re were you when you saw him ~
A. I was in my kitchen. Just saw him out the dOoO,r.
Q. Did you have a clear view of him ~
A. Oh, yes, I was sitting at the doOorwhen he passed,

sitting ()IIl the chair.

By the Court:
Q. I understood YoOurhusband to say that your house faces

straight toward the road ~
A. It does, it faces the side, of the road.

page 202 r Q. Is your kitchen door at the back~
A. The kitchen door is at the front, the way the

house is. The hoOusefronts the Hebron Church, the main
honse. And the kitchen fronts the road.
Q. And the porch fronts the road ~
A. The kitchen poOrch,but the majn part faces the Hebron

Baptist Church. That. was just the way it was built.

By Mr. Goad: (Continuing) .
'Q. Do you know exactly what time it was when YoOusaw this

defendant ~ .
A. No, I didn't look but,it was just something after 7 :00,

but I didn't know exactly how much.
Q. What wa.s the next tIling' that you did after you saw

this man walk up the road ~
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Bessie Henderson.

A. vVell, my daughter come an down to get water and I
walked aut there and we were talking to her when she came
back fram the well. It was just abaut ten 'Orfifteen minutes,
ten minutes, maybe. I didn't pay na attentian to time.
Q. And your daughter is Mrs. Fergusan 1
A. Yes, sir.
Q. \iVhernshe came to get the water did yau see her going

ta the well 001' caming back fram the 'we1l1
A. She passed right in front -'Of my daor. There's a daar

an each side 'Ofmy kitchen, two daors in it. She went an
around the kitchen and got the water and went an

page 203 ~ back, did!ll't stay but just lang enaugh' to get just
'Onebucket af water. That's all she had.

Q. Did yau have any canversation with her there 1
A. She just passed a word or two to me. And then she

saw somebody she said going towards her hause and she'd
get back up there an account 'Of her little girl was up there.

Q. Now, where was it you had canversation with your
daughter 1
A. Just right in frant of my daor, just a little piece from

my door.
Q. Were yau out in the yard or still in your house 1
A. In the yard. In the yard, about as far-just from that

little bank there.
Q. Do you kno'\" where the 'walnut. tree is 1
A. Yeah, toward the walnut tree. You know, just passed a

word 'Ortwo and she went on back ta the house.
Q. 'What 'was the next thing that happened, Mrs. Hender-

son1
A. \iV ell,) heard her hollering ,,,hen my husband heard her

holler and then I run up there, but I didn't see him come
aut and I didn't see him go in. I seen him over in the woods,
bush,' aft~r that but I didn't see him come out of the house
hecause the house hid. him from me. He was behind her
house.

Q. I will show you this picture of the Fergu-
page 204 ~ saln's back porch and y.our house over here and

the 'walnut tree in y,our back yard.
A. I just come aut and talked with her and she just went

on when she saw the person hut I didn't see him. Yau se'e,
she saw' him going up back of the house. The hause kind 'Of
hid him.

Mr. \iVirigfield: I object to her testifying to what her
daughter saw.
The Gourt: You don't know what she saw.
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Bessie Henderson.

Q. You can't tell what she saw. Just tell "what vou saw.
A. And I didn't see him. I'll tell you that. I didn't see

him going in there.
Q. --Wherewere you and your daughter, Mrs. Ferguson

standing while you were talking?
A. Abaut right along by my kitchell door.
Q. "Wherewith reference "to the walnut tree 7
A. She "vas next to the walnut tree, I reckon, right along

here from my house.
Q. How far from the walnut tree, or how far from the

wood pile7
A. I don't know how far it would be but it was just right

at the house, just a little piece. I can't tell you exactly.
Q. You "wereout in your back yard 7

page 205 r A. Yes, sir.
Q. Then you know that your daughter left you

and went toward her house 7
A. I know that something was wr,ong-She went on in

her house and when she hollered I knew that something was
wrong. -.
Q. 'i\Thichdoor did she ga in, the back or the front 7
A. She went on in the back where the porch was. That's

the way she usually goes. -.
Q. Did yml follow your daughter over there 7
A. No, I didn't follow her but I went on as soomas I heard

her. I went 011 up there as quick as I could.
Q. Then what did you hear?
A. She was standing up an the porch and blood was i'un-

ning down off of her head.
Q. W"hat did you hear first before you got over there 7
A. I heard her holler before I got to the house, twice.
Q. Now, calll you tell us from the time you saw this de-

fendant ,valking up the road until you heard your daughter
hollering how many minutes was it7
A. ViTell,I clon't know-hardly a minute. I reckon it was--

it just passed so quick I don't-I just can't tell you haw many
minutes. I didn't look at the time.

page 206 r Q. W"ell, from the time your daughter went on
back from where you were talking to her in your

back yard to the time you heard her holler, da you know how
long that was 7 .
A. It wasn't very long but I just won't say how many

minutes because I just don't know but it couldn't have beem
more than five or ten minutes. It couldn't have been, the
time she just run up the hill, just a few minutes.
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Bessie Henderson.

Q. '''Tere you keeping any track of the time?
A.No, I didn't.
Q. Now, you heard your daughter holler and then what

did you da?
A. 'VeIl; I just run an up. I hollered to my husband to

come an to see what was wrang.
Q. Now, you say you didn't see anybody come in the back

doar or leave the back door?
A. I didn't see him go in. there but I saw over in the

brush.
Q. 'Vhere did you see him in the brush?
A. Over on that hill where you took them pictures of them

trees, going to the orchard. .
Q. 'Vauld that.be omthe Afton side or the Union Baptist

Church side or on the ather side,?
A. On the oth~r side, because he didn't crass the road.

That's the only time I see-q him.
Q. I will show you here a picture. Were you

page 207 ~ aut there when a picture was taken 'Of this tree
here?

A. I seen him as he went between these and. these trees
cut me 'Off from him. 'Vhen he gat here this was an orchard
this way?

Mr. Wingfield: 'Vait a mimute. That is no~ anything that
has been introduced as an exhibit.
Mr. Goad: That's what I am trying to da. I am laying

the foundation.

By the Court:
.Q. Does that picture fairly represent the scene acrass the

raad?
A. Certainly. And certainly the very trees. These trees

here-
Q. Just a minute. Let me ask yau this questiom.
A. -it shows the road, too.
Q. Do yau see there the point where you think you saw

this man?
A. Certainly I can. I saw him right up in the brush.

Mr. Wingfield: I have no objection to the picture being
intraduced, sir.

Note: At this time the abovementioned photagraph. is
received im evidence and marked and filed Commonwealth's
Exhibit NO.9.
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Bessie Henderson.

page 208 r Q. Tur;l around here and point ,out where you
think you saw him.

A. I saw in between these. He was going this way, because
this is the orchard; These are the trees on the bank of the
Ferguson's home. You see, this is the road and he had done
got over on there.

By Mr. Goad: (Corntinuing)
Q. 'Which side of the road was he OIl'?
A. On the side from the Hebron Church.
Q. ,Vas he on your side of the road ~
A. No, sir, he was .on the other side.
Q. Now, will you point out on there where you saw him ~
A. Right along here where he sta.rted and he was running

humped over.
Q. Which way was he going?
A. Going towards these trees. There was a,n orchard be-

hind there.
Q. Right in there going that "way~
A. Uh, huh, going that way. This is the tree on the road

down .here. It was a poplar tree.

By the Court:
'Q. ,~Tho ""vasit you saw running~
A. That. Herman Durrette-Sherman Durrette.

Q. Sherma~ Durrette you say 1
page 209 r A. That Durrette bov.

Q. Did you say it wa:s Sherman Durrette?
A. "Vhatever his nanie is. I can't say it good.

By Mr. Goad: (Continuing)
Q, You say when you saw him he was going over in these

bushes~
A. Yes, sir. _
Q. Now which way was he going, towards Hebron Church

or back towards Union Church~
A. No, he was going back that way but that's-He had to

cross the road but he was going towards that Church.
Q. Wa.s he going away from his home or back in the di-

rection of his home?
A. Back towards his home.

By the Court:
'Q. Back towards what~
A. To his home.
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Bessie Henderson.

Q. In the directiml of his home '?
A. Yes, in the direction of it ..
. Q. 'Vell, if you were in your yard somewhere facing the

road and he was going in that direction wouldn't he be going
to'ward Ona.? .
A. Yes, sir.
Q. 'Vell, his home is in the other direction.

A. His home is right over on' the hill. You
page 210 r can see his house from our house, right from

where I was standing.
Q. vVell,his home-
A. That's my daughter's house. That's where I was at.
Q. Isn't his home beyond your house toward Avon?
A. Yes, sir, right up on this little, hill. It ain't very far.
Q. vVell then he wasn't going toward his home, was he?
A. Yes, sir, he was, going right illlthe direction of his home,

through that orchard, going right to his home, but I don't
know which way he went after he went in the orchard.

Q. There is a road that takes off to the right there at the
Church, the brick Church. 'Vhich side of that road was he
on?
A. He was done cross the road. He wasn't on the side of

the Fergusons at all.
Q. I am not talking about Highway 151. I am talking about

the road that takes off towa.rd the mountain there.
A. I don't know nothing about that road, the mountain, or

any other road. He wasn't that way. He wa.s over on-too
far for that road. He wasn't going in that direction.

Q. All right.

page 211 r By Mr. Goad: (Continuing)
Q; Now, Mrs. Henderson, before we got on that

picture we were asking you-That was the only sight you
got of him except when you saw him walking up the 1"0ad ?
A. That's all I know about him. I wouldn't have knew it

was really him if I hadn't saw him passing my door.
Q. Do you know that it was really this defendant? Look

at him-
A. Yes, sir.
Q. -,-that young man sitting right there.
A. Yes, sir, I've known him ever since he was a little

boy.
Q. Is that the man you saw going through tlie bushes 7
A. Yes, sir, that's the very one, because he was tall and
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Bessie Henderson~ .,
he was hooked over. That's what's keeping him from being
so tall, but you could tell it was him.

Mr. Goad: All right, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. Mrs. Henderschi, in front 'Of your hQuse tQ the side 'Of

the Ferguson house how far is it ~
A. Oh, I don't know, just a few-I reckon s'Omany yards

but I never have measured it.
Q. The two yards run right together ~ In 'Other wQrds, the

two houses are right close together~
. page 212 r A. Yes, sir, we can talk from one dor to the

other. .
Q. How far fr'Om one d'OQrtQ the other ~
A. I don't know how maiLy yards.
Q. And you were to the side 'Of your house but in 'what

you caU your back yard ~
A. Yes, sir, just right up frQm my door.
Q. And you and your daughter were talking ~
A. Just passed a word 'Or two and then she saw this per-

son.
Q. I am not talking about what she saw. You don't know

what she saw. I am asking you what YQUsaw~
A. I didn't see him go in the house.
Q. You didn't see anybody there at all, did you ~
A. I didn't see him but she was hurt.
Q.. You didn't see anybody there'~
A. No, I didn't, but-
Q. FQr all you know your daughter may have fallen d'Own:,

'isn't that right ~
A. No, I know she didn't. He hit her. SomebQdy hit her

because-
Q. Let me ask you, when y.ou and YQur daughter were talk-

ing the,re together she walked from where YQUwere talking 'On
to her back p.orch ~
A. Yes, sir.

Q. And how many steps WQuld YQUsay that
page 213 ~ would be, as many as fifteen 1

A. I dQn't knQW,maybe SQ. It was just a few
steps she was running.
Q. Just a few steps 1
A. You 00uld run it in just a few minutes.
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Bessie Henderson.

Q. You 'were there in the yard 1
A. I stayed there and listened because she said somebody

had gone in and then I heard her.
Q. Arnd then she 'walkedon over a few steps and she went

on her back porch-
A. I can't see her back porch from my door.
Q. Well, you were in the yard.
A. I know, but up beside the house.
Q. You were in your yard you have testified talking to

your daughter.
A. Yes, but I say I couldn't see her when she went in her

house because it's on the other side.
Q. ,VeIl, if you couldn't have seen her when she welilt in her

house she couldn't have seen anybody else going in the house
either, when you said she said somebody went in her house,
could she 1
A. She did, too, because she said she seen the door open.
Q. You were there talking .together, werern't you 1

A. Yeah.
page 214 r Q. She has told you that since, hasn't she 1

A. Yes, sir.
Q. She didn't tell you that that morning 1
A. Yes, sir, she told me she saw him. I know she saw

somebody.
Q. She walked away from where the two of you were talk-

ing? It's not more than tenor fifteen steps, is it?
A. I don't know exactly.
Q. It's a very short distarnce?
A. It's kinda short but I don't know how many steps.
Q. And she got to the door and went on the porch, you

heard her scream 1
A. In a minute or two she screamed.
Q. And you heard her scream and when you heard her

scream vou immediately looked in that direction 1
A. Yes, sir, I went to see what was wrong.
Q. Nmy, there wasn't any way for anybody to leave except

hy that porch, was it?
A. No, wasn't a way to leave.
Q. And when you heard her scream you didn't see any-

hodv leave?
.A~No,. because the house- ,Vben I went on up to thE!

house~you see, theTe are some little bushes below her house
and trees, and you couldn't see.

. Q. Going those tenor fifteen steos if anybody
page 215 r had Tun out there you would have been bound to
. have seen them if 3TOU heard her scream 1
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A. '\Then you get down back of her house, though. When
I got-the house was between me and her. But I sa.v him
after he cr,ossed the raad.
Q. There isn't but one door going 'Offof that back porch,

is iU
A. Yeab, up beside of the house.
Q. That is the only door that goes off of the porch, isn't

iH
A. Yes, sir. .
Q. And you didn't see anybody ~
A. All the bushes and things hid me from him and I didn't

get to see him because the house hid me. '\Then I got up to
the house I did1+'t knaw where he went.
Q. '\Then was it that you looked over in the orchard ~ _
A. '\Tell, as I say, when I got up to her house and we saw

him going acr,oss in the woods.
Q. Over in the orchard ~
A. Yes, sir. There's some brush-
Q. Across the road ~
A. Going to'wards the orchard as hard as he could run.
Q. Going to-\'vards the orcha.rd or in the orchard ~

A. No, he wasn't in the orchard. He was in this
page 216 r brush going ta the orchard.

-Q. In the woods ~
A. Ail1't no woods. It's just a growed up piece of land.
Q. And you know that was Sharon ~
A. It certainly were.
Q. Youknowit~
A. I know it.
Q. F:ram that distance ~
A. It certainly were.

By the Court: _ .
Q. Mrs. Henderson, when you he.ard this scream and you

ran over to your daughter's house, did you go to the fr,ont
or the back~
, A. No, I went an around to the back to see what happened.
Didn't kn~o"vwho it was and I didn't have no idea it was
anybody that was going to knock her in the head 01'nothing
like that.
Q. ",Tell, how could you see this. boy i'unning over-
A. And then he come running to see what had happened but

he g-otout of there before we .got around to the other side.
Q. Tf yau were behind the h01.1Sehow could you see this

boy across the road ~
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A. Well, I went on back behind my daughter's house and
we looked to see which way he went when he run

page 217 ~ out-She said he run lOut around the house.
That's why I seen him. And I come back and

washed the blood off of her neck and face.

Mr. 'Wingfield: I have no further questions, SIr.

RE-DIRECT EXAMINATION.

By Mr. Goad:
. Q. Mrs. Henderson, from where you were standing in your
back yard when you heard the screams, eould you see the back
screen door 1
A. No, sir.
Q. Of the' Ferguson house 1
A. No, sir, because it was above the house. I couldn't see

it because it's above, on the other side.
Q: C'Ouldyou see the side window of the back porch 1
A. I could see, the side window but you see you couldn't

see nobody through it because it's got this stuff over it to keep
the cold out. Oouldn't see thr,ough it.

Q. Will you look at this picture of the Ferguson house 1
A. Yes, sir. And this windo'w here where, the porch is you

see is closed up, you know. That's the only one I could
see but I couldn't see anyone in it but I hea,rd her holler.
Q. That's the view of the Ferguson house from the side

where you were standing 1 .
page 218 ~ A. It certainly was, right there, right from my

kitchen door. I couldn't see the other side at all.
Anybody come out and run towards the Church you wouldn't
ever see him because the house would hide -it.

.By the Court:
Q. From the time she screamed and you l,ooked over there

did you have this back porch under view all the time from
then on1
A. No. You see I was below the porch and the porch is up

that way from me and you eouldn't see that side 'Ofthe porch
at all.
Q. Couldn't see on the ba~k?
A. Gouldn't see him open the door. Couldn't even see on

the othe,r side.
Q. How long have you lived where you presently live, Mol'S.

Henderson?
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A. I been living there fO'r-It ""ill be twenty-O'ne years the
6th of next mO'nth.
Q. Has yO'ur daughter always made her home there ~
A. NO',she built the hO'mesince she gO'tmarried.
Q. She lived in yO'ur house fO'r a while ~
A. She lived with me a while.
Q. And when she gO't mar,ried she mO'ved right next dO'O'r?

A. Yes, and built her hO'me.
page 219 r Q. She has lived in that cO'mmunity all of her

life ~
A. That's right.

RE-CROSS EXAMINATION.

By Mr. V\Tingfield:
Q. Did yO'u have O'n yO'ur glasses ~
A. Yes, sir.
Q. Did yO'ur daughter have O'n her glasses ~
A. Yes, sir.

RE-REDIRE.CT EXAMINATION.

By Mr. GO'ad:
Q. Mrs. HendersO'n, in O'rder to' clear up a questiO'n f.rO'm

the Judge, I shO'wYO'Uhere a picture of the back O'fthe F'ergu ..
sO'n hO'use-
A. YO'usee that's all abO've and I cO'uldn't see nO'neO'fthat"

YO'UknO'w yO'urself. You've been dO'wn there.
Q. NO'w, shO'w the CO'urt and Jury where yO'u went when

YO'Usaw this defendant when yO'u saw this defendant going
thrO'ugh the bushes O'nthe O'ther side O'fthe highway.
A. I went on up to' the back like that, on a,round the corner

and up to' the back but he had g'O'newhen I g'ot there.
Q. ,Vere you at this end of the house 0'1' this end ~
A. ,Vell, you see it would be gO'ing arO'und here, I reckO'n.

It "wO'uldbe tO'wards the Church. Y,ou see the Church ~ And
see, if he had run that way you 'wO'uldn't never see him be-

cause he'd go clear on to the Church, you wouldn't
page 220 r see him. '

Q. You were around here when you saw him ~
A. No, on this side here. I come up here from my house.

This is the Church O'ver here.
Q. ,l\7here were you when YO'usaw him running throug'h the

bushes~
A. "Yell, I was at my O'wnhouse when I-No, when I seen
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him up here we were around hehind my daughter's house to
see him over here.
Q. "'\iVithreference to-:-
A. When he went down this way I can't see over here much,

but he went hack behind the house. This is the Church. Of
course, it shows closer to it but it's not that close and then
he went that way and I couldn't see him.

Q.. My question is-I don't want to confuse you. You
haven't been in Court before I guess. V\7here we,re you stand-
ing with reference to this back door?
A. "'\iVell, we had to go around the corner of her huilding

to see over there.
Q. Right around this corne.r7
A. Yeah. The trees hid him.

RE-RECROSS EXAMINATION.

By Mr. Wingfield:
Q. From what you have said I want to ask you if that is

the only door that goes on that back porch 7
A. Certainly.

'page 221 r Mr. "'\Vingfield: That's all I want to ask.
Mr. Goad: That's all, Mrs. Hendersan.

The witness stands aside.

The Court: Gentlemen, I expect this is a very good
stopping place. It's a little after 4 :30, so we will adjourn
until 9 :30 in the morning.
I will caution the members of the Jury nat ta discuss this

case with anyhady '01' allow anybody to discuss it with you.
Tell anyone who approaches YoOUthat it is not praper ta talk
about it, just decline to discuss it at all.

"'\Vhereupon,Caurt is adjourned at 4 :45 p. m., ta reconvene
,at 9 :30 a. m., October 28, 1958.

page 222 r Octaber 28, 1958
9:30 o'clock A. M.

NoOte: The marning session of the second day reconvenes.

TROOPER W. C. HART,
upan being recalled was examined and testified further, as
foOllaws:



Sharon Emanuel Durrette v. Commonwealth of Va. 1:35

Trooper W. C. II art.

DIRECT EXAMINATION.

By Mr. Goad:

Mr. Goad: I want to introduce a diagram of the general
picture down there, Your Honor, in view ,of certain ques-
tions.
Mr. '1Tingfield: If the Court please, he has shown me the

diagram and I would like to object to it because it shows the
measurement between two points, bllt it ",vasmy impression
from examination of the premises that it does not reflect a
true picture with reference to the location of the various
buildings ,outside of the distances measured.
The Court: 'Vho made this diagram 1
Mr. Gaad: I drew it, Your Honor. I think Trooper Hart

can testify that it shows the general situation down the,re
with regard to which way a house is from another

page 223 r house. Of course, I haven't drawn it exactly to
scale.

The Court: If counsel objects to it I think Mr. Hart .would
have to draw his own sketch.
Mr. Goad: '~Tell,I can ask him to do it right now.
The Court: All right, sir. If he is going to testify to it

he should testify to your drawing.

Q. Trooper Hart, please make a brief sketch of the road
from Hebron Baptist Church dawn to the one-lane bridge,
showing these points that we have discussed.

The Court: Show it to defense counsel.

Q. Trooper, does this show the whole layout there where
we took these pictures and up and down the road 1
A. Yes, it does.
Q. Is this Hebron Baptist Church 1
A. Yes, sir.
Q. At this poinU
A. Yes, sir.
Q. I believe there is a side County road or a State road

that goes off and comes back out near Afton 1
A. That's correct.
Q. This is 151 going North towards Afton, making this

curve 1 .
A. Sharp curve there, yes, sir.

page 2.24r Q. At Hebron Church 1
A. Yes, sir.
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Q. Now, after you pass Hebron Church the first house you
come to is the Ferguson house?
A. Yes, sir.
Q. Then the next house is the Henderson house?
A. Yes, sir.
Q. 'Which is a little bit closer to the roadt
A. Yes, sir.
Q. And there is a driveway going up between those two

houses?
A. That's correct, sir.
Q. Then what does this represent up here f
A. This would represent the Durrette home where the

driveway-
Q. That is a private drive'Nay going in?
A. Yes, sir, private drive. I measured that on the speed-

ometeron. my automobile. It is slightly over two-tenths of a
mile from the driveway here going up in to the lj'ergnson
home to the drive-waygoing to the Durrette home.

Q, From this point on the main road to this point on the
main road? ' .
A. Yes, sir.
Q. Now, you have drawn the Union Baptist Church-that's

the colored Church f
page 225 ~ A. Yes, sir.

Q. Are you sure that that is 0'n this side of this
driveway or on this side of the driveway? Do you recall?
A. It's right in that vicinity. It's as it is on the map there,

north of the driveway.

By the Court:
Q. ViThe.reis the school then? There is a school right

there.
A. Yes, sir, there's a colored school right up in here on that

side of the Church.

By Mr. Goad: (Continuing)
Q. Then does the road make a sharp curve here around

and go over the one-lane bridge f
A. Yes, sir.
Q. It is called William's Bridge, I believe?
A. Yes, sir. It's a creek, a creek bridge.
Note: The abovementioned sketch is now received in eVI-

dence and marked and filed Commonwealth's Exhibit No.
10.

Q. Now I am going tOoshow you this view and ask you-
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That is CommoIH,;ealth's Exhibit NO.9-You took that PIC-

ture, did you not 1

A. Yes, sir, I did.
Q. Now, will you show on that map about where you were

when you took that picture1
page 226 r A. I was standing right here off .of this comer

of the house, the Ferguson home1
Q. Looking which way1
A. In the back yard, looking down towards Route 151,

across Route 151.
Q. Is that Route 151 down there in the picture?
A. Yes, sir.
Q. And you were right back there looking this way?
A. Right through there.
Q. Now, here is a picture, Commonwealth's Exhibit 7.

Mill you l,ookat that? Do you recall that picture?
A. Yes, sir.
Q. Is that the spire of the colored Church right there?
A. Yes, sir.
Q. And this is the Durrette home right over here on this

hill?
A. Yes, sir.
Q. Now 'where were you ,,,hen you took this picture?
A. I was standing right at the edge of the Ferguson's

yard, right between the Ferguson home and the Henderson
home at the edge of t:he yard.
Q. Looking generally over in this direction?
A. In this direction here.

Q. Now, here is a picture showing the back
page 227 t of the. Ferguson house, Exhibit No.5, and the

Henderson house. ",iVhere were you standing
when you took that picture?
A. I was standing about in the same position, not the

position I was standing when I took .the last picture, but the
one before that that I took looking across the road, and back
up this way a little hit, and directly through here, from the
edge of this house to that house down there, to the Heriderson
house.
Q. Trooper Hart, the statement signed by the defendant is

dated August 7, 1958, 5 :45 p. m. You had started investi-
gating the case that morning and the investigation proceeded
all through the day, I understand?
A. Yes, sir., ,
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Q. Now, was any further investigation in the case done
after the statement was signed at 5 :45 p. m. that day~
A. Not by me, no, sir, not that day.
Q. Now, what ,vas done by you the, next day in connection

with this case ~
A. I don't know 'how much work I did 'Onit the next day.

I hrought the statement by your 'Officeabout Noon on l!-'riday.
Q. Did y~u leave the statement in my office~ '
A. Yes, sir.
,Q. Now, what further in 00nnection with the case did you

handle Friday ~
page 228 ~ A. Nothing, other than the fact of my conver-

sation with you Friday night.
Q. Yau had a conversation ,vith me Friday night ~
A. Yes, siI~. .
Q. What were you requested to dQ~ .
A. I was requested to-

Mr. \V"ing:field: I object t'O that, if the Court please.
The CQurt: I think he eQuId state what he did subse-

quently.

Q. As a result of the conve.rsatiQn with me Friday night
what did you do '?
A. As a result of the cQnversation Friday night I went by

the Commonwealth's Attorney's office early Saturday morn-
ing and picked up SQmepapers that he had prepared fQr
Judge \V"heeler tQ sign. I then went 'Out to Arrington and
contacted Judge \V"heele.rand had him sign the papers.

By the Court:
Q. This was 'Onthe 9th ~

, A. Yes, sir, that marning. I was contacted F'ridav and
asked tQ CQmeby the 'Officethe :first tIling in the mo'~'mng,
Saturday mQrning.

By Mr. Goad: (CQntinuing)
Q. TroQper Hart, what do you knQw abQut bail in this

case~
page 229 ~ A. N'Obail was set, to my knowledge.

Q'. Was a>nybail ever set for this defendant 1
A. No, sir, it was nQt.
Q. And he has remained in jail continuously since he was

arrested on August 7th 1
A. That's correct.
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Mr. Goad: All right, that's all.

CROSS EXAMINATION.

By Mr. 'Vi7ingfield:
Q. Do you know that he has been in jail smce the 7th of

August?
A. Yes, sir, I know it. I haven't seen him every day but I

know he has been there.
Q. You have visiteel the jail and have seen him in the

jail? '
A. Quite frequently, yes, sir.
Q. And elOI~'tyou know that he has been in the cell there

in the jail with adults?
A. I don't know that he has been in the cell with adults.

I know he has been up in the upstairs of the jail.
Q. Has he been in any separate depa,rtment set aside for

juveniles in the jail? ' f

A. I know of no separate department. Of course, I have
nothing to do with the jail.

, Q. Nat what you had to do with it, but the
page 230 ~ manner in which he has been kept. Isn't it a fact

that he has been in the cell with adults charged
with crimes and-
A. I don't believe so. I don't believe that he has. I be-

lieve he has been in there by himself. I think he has been
in a. cell by himself.
Q. Do yau know?
A. I do not, no, sir. I am not positive.
Q. On the occasion .ofyour goin!!;toOth,e jail did you see him

in any part of that jail separated from adult prisoners?
A. 'What do you mean separated ~Do you mean on the same

floor, or do yau mean the same cell~ How do you mean that,~, .

Q. 'V,7 ell. I mean both. I mean in the same cell. I mean on
the same floor.
A. He has been .onthe same floor but I feel sure that he has

been in a separate cell, to the best of my knowledge.
Q. Vi.Tell, since yau are an the stand and since you were the

one that apparently procured the warrant and signed the
petition, I like to have you ascertain from such jail records
or fr.om such source as may be available as to what place he
was nlaced in jail pud report back to the Court. Can ~"ondo
it, sir ~ Will you do it?
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A. I didn't incarcerate him, sir. I don't know
page 231 r where he has been since he was put in jail.

The Court: The best evidence would be to call the Jailer.
Mr. Goad: I plan to call the Jailer anyway, sir.
The Court: An right, sir.

Q. Mr. Hart, did I understand you toO tell Mr. Gaad and
the Jury that you went toOthese premises yesterday and
took these measurements ~
A. No, sir, you did not.
Q. When did you take the measurements ~
A. Oct,ober 17th.' •
Q. And did I unde,rstand you tell the Jury that that paper

does not reflect the true situation with respect toOthe drive-
way and the Church, the Union Baptist Church.

A. I believe I hold yau that that paper did reflect the true
situation.
Q. This isn't drawn to scale?
A. Na, sir, I just drew it over there a few minutes ago.
Q. And it is drawn from your memory?
A. That's carrect, sir. '
Q. And it would appear fTom this diagram that you are

putting his home-I have folded it far the purpose of show-
ing you-from where you took the figure to 'where

page 232 r the lady has said she saw him over heere and he
had traveled from there to his home, or back to

Unian Baptist Church, is that your reason for showing that
distance?
Q. I wonder if I could see that, sir. I understood him to

ask you where you were standing when you taok the picture
that was shown here, which reflected the scene across the
road.
A. Yes, sir.

'Q. And then this is where you cross 151 and you indi-
cated a point' over here, which I will indicate by my finger,
near the margin an the, top line?
A. I was standing- ,iV ell, tIl ere are several different pic-

tures.
Q. Well, whe.re is the orcha,rd?
A. The orchard would be over in here. The picture was

taken across the road there from the back of the Ferguson
home. ' '.
O. Now you have undertaken to locate the Durrette home

by this diagram, have you not?



Sharon Emanuel Durrette v. Commonwealth of Va. 141

Tt'ooper W. C. Hart.

A. Well, yes, I have located the places invalved.
Q. Now, I want to ask you if with reference to Union

Baptist Church that the driveway that goes up to the Durrette
home is not North of the Union Baptist Church instead of
Sauth of the Union Baptist Church as you have it here ~

A. It's possible; yes, sir. It is possible. I am
page 233 r not-they are very close in there. They are not

too far apart. The driveway and the Church are
pretty close together and whether it's North ,or whether it's
South I will not be positive about it. I do know that. it is
slightly aver twa-tenths of a mile from the driveway.
Q. Now, South of the Union Baptist Church is the school

house, the school house lot, is it noH
A. Yes, sir.
Q. And South ,of the school house lot is the home of

Marcellus Hutchinson, isn't it ~
A. I don't know, sir.
Q. Well, is there another house in there ~
A. The,re may be another house in there, yes, sir.
Q. You don't by this diagram undertake to tell the .Tury

that this diagram reflects the true distance between the Fer-
guson home and the Henderson home, do you ~
A. No, sir, I can't show-It's not to scale. I can only say

that it shows a general picture, a general location of the
scene.
Q. But, as a matter of fact, with reference to the whole

diag.ram, there is a considerably shorter distance between the
two houses, isn't it ~
A. Yes, sir. I would say there is a shorter distance between

these two houses and a longer distance in here.
Q. ",Vith reference to it there is a shorter dis-

page 234 ~ tance between Hebron Baptist Church and the
Ferguson IJome, isn't it ~

A. Yes, sir, but as I said it was not drawn to scale. It was
drawn more or less to show directions with relation to the
road and so forth.
Q. In -other words, this diagram does not at all reflect a

true picture ,of the situation, does iU
A. Well, it would depend on the situation that you are talk-

ing abaut, 'si.r. .
Q. "'VeIl,it shows that the-Well, I'll put it this way. All

it shows is that the Henderson house is South of the Church
amd that the Ferguson home is South of the Henderson
house and that Hebron Church is South of the Fer,guson
house. That's all it shows, isn't it?, ..
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A. W.ell, no, sir, it also gives the gene,ral picture of the
road here, Route 151, in relation to the houses.
Q. But it d'Oesnot reflect a true picture of the situation

of the driveway, ,of the Durrette home, of the Henderson
house with reference to Union Baptist Church, 'Ofthe Hender-
son house with reference to the Ferguson house, or the
Ferguson house with ,reference to I-Iebron Church ~ Isn't that
true that it does not reflect a true picture of that situation?
A. Not a completely true picture, no, sir.

Q. And, as a matter of fact, it is misleading,
page 235 r isn't it ~

. A. Not to show what is is intended to show, I
don't think so, sir.

Q. And you have drawn it from your memory no,v on the
situation that occur.red on Oct'0ber 17th~
A. Yes, sir.
Q. How did you measure slightly over two-tenths of a

mile as you have shown on'here ~
A. I measured '0n the speedometer on ,my Police car.
Q. Isn't it true that on your speedometer that it could

be a. third of a mile-not quite a third, but three-tenths of a
mile-neaTly three-tenths of a mile as two-tenths ,of a mile?
A. I don't believe so, sir, because of the numbers on my

speedometer when I started out. They are right in the center
a,nd when I got dovvn to that driveway there it was slightl~T
over. I dont' think it would have been that much.
Q. You know it was somewhere between two-tenths and

three-tenths ~
A. I would say between two and two and a quaTter.
Q. Would your speedometer in turning to two-tenths of a

mile turn except when the tenth of a mile is up?
A. I don't understand that.
Q. In other words, we will say that your miles are regis-

tered in tenths, that the figure is standing there at two,
whe,n will it turn to three?

page 236 r A. If the figure is standing at two when will it
turn to three?

Q. Yes, sir.
A. In one-tenth of a mile.
Q. At the end of a tenth of a mile?
A. Yes, sir.
Q. S'Othere is no way to measure distance accurately with-

in a tenth of a mile, is there ~
A. No, sir, but if it's right in the center and it registers

two-tenths of a mile and then you just go slightly over I
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know it's slightly over two-tenths of a. mile. I mean-It's
a fairly accurate measurement. I mean, I say approximately,
a little over two-tenths 'Ofa mile. I am not stating exactly.
how far it is.
Q. Trooper, 'on this day 'OfAugust 7th:-Mr. Goad asked

you if you did anythi,ng else about making an investigation-
did you take fingerprints?
A. Yes, sir, he was fingerprinted.
Q. 'Where was he fingerprinted?
A. In the State Police office.
Q. ,V"hywas he fingerprinted?
A. It ,vas a felony.
Q. Wha.t statement did you make tlJat was charged to him

when you-before yau took his fingerprints, any statement
abaut-

page 237 r A. I don'tlmow whether I made any statement
to him or not. It is hard' for me ta remember

e,\ierything that I said three months ago, sir.
Q. Had you gotten any fingerprints at the scene 'Ofthe al-

leged offense?
A. No, sir.
Q. Had YIQUlooked for any ~
A. No, sir. ,
Q. Vi!ell, in the investigation and working with other

Officers had they made any examination with reference to
searching for fingerprints at that date?
A. Not that I know of. The fi,ngerprints were not even an

issue there.

Mr. Wingfield: That's all.

The witness stands aside.

Mr. Goad: This is Mr. G. H. Delk, Mr. :Wingfield, who is
the dayJ aileI'.

G. H. DELK,
a witness called by and on behalf ,of the Commonwealth, being
first duly sworn, was examined and testified, as f'Ollows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Mr. Delk, I hand Y'OUhere the usual form

page 238 r 'of the jail committment card in the name of
Sharon Emanuel Durrette, signed by Mr. J. R
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Campbell, Justice of the Peace, dated August 7, 1958. And
on the. back it has, time committed 1 :45 p. m. I will ask you
if that is the card that you kept in your records in the jail ~
A. I would think it is. I have that same record in my jail'

book: Sharon Emanuel Durrette; colored male; age 15; not
married; l :45.

Q. Is this the card that was in the records in the jail ~
A. Yes, sir.

Note: At. this time the abovementioned paperwriting is
received in evidence and marked and filed Commonwealth's
Exhibit No. 11.

Mr. Goad: That's all. Now you can ask him anything you
want to about this, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. Wingfield:
Q. It is by virtue 'Ofthat card and that card alone that you

had him in jail ~
A. The card is not required wben you put them in.
Q. That is your only authority to keep him in jail is that

card ~
A. I think one authority. He is given to me

page 239 ~ and- .
Q. 'What ofher authority do you have to keep

him in jail except that card ~
A. I guess it's the principal thing: "Y'OUare hereby re-

quested to take into custody and confine in jail of Nelson
County the body of the above named person, and safely keep
as provided by law for further investigation 'On suspicion
of the commission of the followhlg crime or knowledge there-
of."
Now, this is for an'Other person, but it's an identical card.
Q. In other words, it is by virtue of the card that yon

have introduced in evidence that you had him locked up and
that's the only reason you had him'locked up 'was because
of that card, isn't that true~
A. The Officer br'Ought him and gave him to me a,nd gave

me the card.
Q. Mr. Delk, do yon know or have you had in jail a man

by the name of Sterling Birdsongs ~
A. Yes, sir.
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R. C. Ga'unce.

Q. Howald is Sterling Birdsongs 1 'With referenr:e to his
age, is he over twenty-one 1
A. He 'saver' twenty-one. I could give you his age in a

little while, I guess.
Q. ,VeIl, just so he is over twenty-one it doesn't make any

difference. Has he been a cell mate of Sharon
page 240 ~ Durrette 1

A. Yes.
Q. Have you had or do you have in jail a man by the name

of Charles Tudor-or Turner'?
A. Still have him.
Q. Is he a cell mate of Sharon Durrette ~
A. He has bee,n,yes, sir.
Q. Is he over twenty-one years of age ~
A. Charles Turner is over twenty-one, yes.
Q. Both of those men: are in jail accused with, or chaJ~ged

with having committed crimes ~
A. Yes, sir.

Mr. Wingfield: I believe that's all.

By the Court:
Q. Do you have provided any separate facilities fQr juve-

niles in your jail'? .
A. This boy was kept downstairs only a short time, then I

moved him in a separate cell upstairs. I had a special
reason for doing that. It is my recollection that he stayed
in the middle cell upstairs for a fe,v days and he was about
sixteen or became sixteen and then he was treated more at
less like the rest of the prisoner,s in jail. He was not locked
all the time.
Q. You don't have' any isolated facilities 1
A. No, sir, I have no place for them.

The witness stands aside.

page 241 ~ R. C. GAUNCE,
upon being recalled by the Commonwealth, was

examined and testified further, as follows:

DIRECT EXAMINATION.

Bv Mr. Goad:
'Q. Sgt. Gaunce, I believe you testified to this yesterday but
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I want to ask you just one question to be sure. Did YOU
notify the parents of this defendant that he had been "ar-
rested ~
A. Yes, sir', I 'did.
Q. 'Vhat time, what day?
A. The same day, August 7th, about thirty to forty-five

minutes afterwards.

Mr. Goad: All right, that's all .
.Mr. "Tingfield : No questions.

The witness stands aside.

BERNARD E. MOON,
Deputy Sheriff, a witness called by and on behalf of the
Commonwealth, being first duly sworn, was examined and
testified, as follows: '

DIRECT EXAl\tfINATION.

By Mr. Goad:
'Q. I believe you are a Deputy Sheriff from Schuyler?

A. Yes, sir.
page 242 ~ Q. Sheriff Moon, I believe' you were up here in

Court when the Officers brought this defendant in
for the first time, is that correct ~
A. Yes, sir. ,
Q. And that ,,,as on Thursday, August 7th. About what

time of day was that, do you recall ~
A. Ye,s, sir. It was around lunch time '01'a few minutes

after 12 :00. .
Q. Do you know where they first brought him when he

was brought to Lovingston ~
A. The first time I saw him he was in the Sheriff's office.
Q. Right up on the second floor in this building~
A. Yes, sir.
Q. Did Y'0Uquestion him to S'0meextent ~
A. Yes, sir, I did.
Q. No,,, tell'what-Did you see Judge Wheeler that day~
A. Yes, -sir, I did.
Q. Tell what conversation you had with Judge 'iVheeler-

Mr. 'Vingfield: I object to the conversation with Judge
'Vheele1'.
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Bernard E. Moon.

Mr. Goad: He can state what he told Judge
page 243 ~ Wheeler.

Mr. Wingfield: I still object to it.
The Court: He say whether he made some report to'

Judge Wheeler. I think that would be propel', but not what
Judge 'Vheeler told him. Go ahead.

Q. Did you see Judge 'Vheeler that day and at the time
you saw Judge W:heeler where was it and where was this de-
fendant and where were you and where was Judge 'Vheeler~
A. To start ,vith I answered the call to Avon, too, along

with the other Officers and I had quite a 'number of cases
in Court. I returned and the Judge asked me about Trooper
Hart. I told him that he would be late for Court, so he took
my cases.
When I came out of the Courtroom I was, advised that

Durrette had been picked up and was in the Sheriff's office.
I questioned him.
Q. You went in the Sheriff's office~
A. Yes, sir, in reference to another case that I was work-

ing on, primarily. I returned and asked 'Judge Wheeler for
permission and advised him that he had been picked up, if
he could be put in jail. The Judge came to the door and
that permission was granted.
Q. Did the Judge see this defendant?
A. Yes, sir, I am sure he did.

Q. ''''There was the defendant when the Judge
page 244 ~ saw him?

, A. He was in the Sheriff's office as you go in
right near the door.
Q. 'Where was the Judge when he saw him~
A. Standing at the door.
Q. And you asked Judge 'Wheeler, who is the .Judge of the

Juvenile ;'lnd Domestic Relations Court of this Oounty-you
told him that he had been arrested and asked the Judge's per-
mission to put him in jail ~
A. Yes, sir.
Q. And that permission was granted ~
A. Yes, sir.

Mr. Goad: All Tight, that's all.

CROSS EXAMINATION.

Bv Mr. Wingfield:
'Q. He had not been your prisoner, had he, Mr. Moon?
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A. No, sir, he hadn't.
Q. I understood yau asked Judge 'iVheeh:ir if yau could

question him about another matter that you were Lnvesti-
gating~
A. Yes, sir. '
Q. And that was the reason for saying something to Judge

Wheeler about it ~
A. Yes, sir.
Q. And Judge Wheeler was in his Oourtroom when yau

asked him ~ .'
page 245 r A. Yes, sir.

Q. In his Caurtroom ~
A. Yes, sir.
Q. And his Courtroom is where with reference to tl~e

Sheriff's office~
A. Just across the hall.
Q. I'll ask you if Judge Wheeler ever came inside of the

raam in which this boy was kept, 'Or if this boy was carried
in the roam in which Judge '''heeler was holding his Court ~
A. To my knowledge he never was carried in the Court-

room but Judge vYheeler did come to the door 'Of the Sheriff's
'Office.

Q. He came to the door. Do you mean that he stood in the
han~
A. He staod in the doorway of the Sheriff's office.
Q. Did you get any written orders from Judge '''heeled
A. No, sir, I did not.
Q. You did nat ~
A. No, sir.
Q. And your investigation was concerning another matter~
A. That's right.

Mr. '''ingfield: That's all.

RE-DIRECT EXAMINATION.

page 246 r By Mr. Goad:
Q. You were helping in the investigation in this

case and that case, too ~

Mr. Wingfield: I object to that question as leading,
sk. .
Mr. Gaad: 'VeIl, he has already said it.
The Court: It still is lea,ding,.Mr. Goad.
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Q. Well, were you involved in the investigation of this
case~
A. Yes, sir, I was.

Mr. 'Wingfield: If the Oourtplease, as he has already said
it I 'Object to it as repetiti'Ous. .
Mr. Goad: Well, you just questi'Oned him.
The Court: Go ahead.

Q. You said that you answered the call to go to Avon ~
A. Yes, sir, I did.
Q. What part did you play in the investigation of this

particular case ~
A.. After I had talked to Durrette briefly in the Sheriff's

office I went to lunch along with s'ome of the other Police
Officers. And on my return I talked to him again in the jail
cell.

Bv the Court:
page 247'r 'Q. Talked to him where~

A. In jail. I then left and went back to Avon
to the home of Mr. and Mrs. Ferguson. I talked to she and
her husband, and I believe Mr. and Mrs. Henders'on were
there. And then I talked to some other people in the com-
munity in reference to the other case I waswol~king on.
Q. You were investigating two cases?
A. Yes, sir. .

By Mr. Goad: (Continuing)
Q. Approximately what time was it that you told .Judge

Wheeler that thi!" defendant had been picked up and .Judge
\iVheeler stood in the doorway and saw him and gave you per-
mission and told you to put him in jail?

.Mr: 'Wingfield: I object to that question, if the Court
please.
The Court: On what gr,ounds, Mr. Wingfield?
Mr. Wing-field: He asked him what time he talked to

Judge \iVheeler,but he has g'one further and as a result of his
question is a statement made by Mr. Goad in the presence of
the .JtHY,from Mr. Goad's question that he had permission
to put him in iail.
Mr. Goad: He has already testified to it. I just wanted to

establish the time.
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By the Court:
page 248 r Q. What time did you talk with Judge Whe.eler~

A. Between 12 :00 and 1 :00L-12 :30 and 1 :00.

By Mr. Goad: (Continuing) , .
Q. You mean between 12:30 and 1 :00 on August 7th ~
A. On August 7th, the day he was arrested.

Mr. Goad: All right, sir, that is all.

RE-CROSS EXAMINATION.

By Mr. Wingfield: ,
Q. Do I understand that yau had an order to put him 111

jail from Judge Wheeler~
A. I wouldn't say it was an order. I'd say he gave his

permission to put him in jail.
Q. Did you put him in jail ~
A. Na, sir, I did not.
Q. You didn't have anything to do with writing' the war-

rant, did you ~
A. No, sir, I did nat.
Q. And haven't had anything to do with carrying him to

jail ~
A. No, sir.
Q. And yau never transmitted that information to any-

body else, did you~ . .
A. I am reasonably sure that the rest of the Officers knew

it.
Q. You feel that they knew it ~

page 249 r A. Yes, sir.

Mr. Wingfield: That is all.

The witness stands aside.

Mr. Wingfield: In spite of the fact that I cross examined
the witness, I will say that I was taken by surprise with re-
ference to the witness' testimony in light of the testimony
of the other Officers; I would like to move the Ctmrt to strike
all of this Officer's testimonv because 'Orders 'Of the C'Ourt
become a part of the record and I do submit unless there is
s'Ome,order issued by Judge Wheeler, signed by Judge
Wheeler that is part 'Of this record, or something in writing
to the Jailer, that all of his evidence be stricken.
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The Oaurt: Of caurse, if the 'Orderhad been issued by the
Judge 'Ofa Oaurt 'Ofrecord I think yau wauld be right, Mr.
\iVingfield,but as all 'Ofknaw the Caunty Oourts are very
infarmal in their manner of 'Operating and I dan't think they
even have an 'Orderbaak. And except far the printed farms

which they use far warrants and mittimus,
page 250 ~ habeas, and things like that, I dan 't- I never

heard of writing out an 'Order.
Mr. 'Wingfield: If the Caurt please, in vie'''' af-I malw

this mation in view 'OfMr. Delk's testimany and in view 'Of
an exhibit that has been introduced here, signed August 7,
1958, J. R. Campbell, J. P., and dated at 1 :45 p. m.
The Caurt: That is, in effect, a mittimus.
Mr. \iVingfield: Yes, sir, and the only questian-it is my

thaught that the 'Only person who cauld have signed the
mittimus-Mr. Campbell had na autharity ta sign the mitti-
mus. That's the interpretatian I put '0n the law-that the
'Onlypersan wha cauld hiwe signed the mittimus wauld have
been Judge 'Wheeler, a,nd if at 1:45 Judge \iVheeler had been
cantacted, as yml have heard from this Officerwha has testi-
fied, or same time priar ta that, then he would have been the
man to sign the mittimus rather than Mr. oampbell.
The Caurt: \iVell, I'm nat sure-I think Mr. Campbell

had the right since he issued the warrant and the Officertaak
the man inta custody ta issue a mittimus ta put him in jail

tempararily, even withaut the-
page 251 ~ Mr. V\Tingfield: Judge, with reference ta that-

The Caurt: I have been reading this thing aU
marning here, this juvenile law.
I'll 'Overrule your matian for the present, Mr. \Vingfield.
Mr. Wingfield: I except ta the Court's ruling and save

the point, sir.
The Caurt: All right, sir. Ga ahead, Mr. Gaad. The

juvenile law is very paarly written.
Mr. Wingfield: Yes, sir, but the interpretatian that cauld

be placed on it is in the very first section 'Of the law.
Mr. Gaad: Judge, I am ata paint in the trial right now-

va,riaus reference have been made about Judge \iVheeler and
as Your Hanar knaws-
Mr. Wingfield: I think I knaw what he gainp; ta say and

I dan't object to it being in the recard but I think the Jury
shauld be excluded, sir.
The Caurt: Well, the law doesn't permit a Trial County

Judge ta testify.
Mr. Gaad: That is what I am cancerned about,

page 252 ~ sir.
Mr. Wingfield: His recards are available-
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though and I'd like far the Jur)T to know that, sir, that any
records are available.
r.I:heCourt: It is very definite that they can't testify.
Mr. Goad: ,Vell, that's exactly what I was going to say,

that Judge 'Wheeler is not permitted to testify and-
The Court: ,VeIl, just don't say a,nything more about it.

You are trying to get something in the back door nmv.
Mr. Goad: No, sir, T am not., Your Honor. I don't have

to get it in the back door in this case.
Mr. ,iVingfield: If the Court please, I want to except to

the remarks made by Mr. Goad. The last remark-
The Court: Now, both of y,oujust sit da,vn.
Mr. ,Vingfield: Sir, may I 'sta,nd and make an 'objection

to that and request that the Jury be instructed to disrega.rd
Mr. Goad's statement.
The Court: ,¥ell, he hasn't made aJlY statement. He

simply wanted to offer Mr. ,iVheeler as a witness
page 253 r and the Court has said that he cannot testify as a

witness,
Mr. V,/ingfield: He said that he didn't have to attempt to

get anything in the back door ill this case, sir. ,
The Court; I was unwise when I made the remark my-

self, so we have a.llbeen wrong and let's start all over with' a
clean bill of health. I meant that lIe was trying to get some-
thing in indireetlythat 'would end directly, which counsel
always does.
Mr. Goad: Your Honor, what. I waJlt.ed to say was this.

Judge' '\/heeler cannot testify. I was present with Judge
,\Theeler that. day as far as his position and duties are c.on-
cerned alld I don't relish the idea but I think in order that
there might be no further misunderst.anding about it I will
have to t.estify mvself and I'd like to be sworn aJld make
the statemC11t.as the .Judge himself cannot testify.
Mr. V\/ingfield: If t.he Court please, I'd like to 'object.t.o t.he

statement. made by Mr. Goad. It is a statement tha.t I t.hink
should have been made in the a.bsence of the .Jury. I don't
t.hi,nk even th:it. t.he Jurv should have been told tJ1at. Mr.

V\Theelercould not t.estifv.
page 254 r ' For t.llose reasons, sir, i will ask you and move

the Court to inst.ruct the Jurv to strike every-
thing "'ith refereilce to .Tudgoe ,"heeler 1;0t. testifying al;d
Mr. Goad's st.atement. and all statements made in connectian
therewit.h fr'0m tIle record, and that the Jury be so instruct.ed.
The C'0urt.: It's t.rue that it is not evidence, t.'0disregard

any reference to .Judge Wheeler not being able to t.estify.
That's not evide,nce. It is simply a matter of law.
Now the quest.i,onis, you wish to be sworn to t.estify?
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Robelrt C. Goad.

Mr. Goad: Yes, SIr.
Mr. ",iVingfield: If the Court please, I object to Mr.

Goad testifying in connection with the case and prosecuting
and representing the Commonwealth. I think he is in the
same position as any 'Other lawyer wauld be, if he expects to
continue the case. If he expects. to have somebody else sub-
stitute as Attorney faT the Commonwealth then it would be
a different propositian.
The Court: Suppase the Jury takes a little recess and let

us look into this question.

Note: The Jury retires.

page 255 r Jury out..

The Oourt: .I am going to 'OverruleMr. 'Wingfield's m'Otion
and allow Mr. Goad to testify.
Mr. Wingfield: If the Court please, I except to the Court's

ruling and save the point for the reason that the records 'of
the Juvenile and Domestic Relations Court are the best evi-
dence 'Ofwhat 'Occurred.
I make that statement because it has been stated what Mr.

Goad expects to testify to and I think with the Jury knowing
that it might have some influence on the Jury.
The Court: All right, sir. Ask the Jury to come an back.

Jury in.

ROBERT C. GOAD,
Attorney far the Oommonwealth, being first duly sworn, takes
the stand and testifies for the Commonwealth, as follows:

,
Testimony of the witness: On the morning that this case

took' place, Thursday morning, August 7th of this year,
Thursday is the day that we had Oourt in Judge ",'7heeler's
Caurt and we were delayed that morning because many 'Ofthe
Officers were not there. .They were investigating this case.

.We knew that the case had come up. Sa we were
page 256 r delayed in g'Oing on with the Court..

At approximately 12:30 some of the Officers
came back and notified Judge 'Wheeler and I that this de-
.fendant had been arrested. Shortly thereafter, I would say
around 1 :00o'clack, when Judge Wheeler and I had a mament
ta discuss this case I tald Judge Wheeler that he wauld
have ta fix up and issu~ praper papers in the Juvenile Caurt.
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Robetrt C. Goad.

He is the County Judge and also the Judge of the. Juvenile
and Domestic Relations Court.
Those papers were not fixed up that day. I fixed them

up and I wrote the petition in my own handwriting. I wrote
this petition '0,nF'riday after Tr'0oper Hart had brought me
the confession that was signed on Thursday evening around
5 :45. Trooper Hart brought the confession over to me Friday
and after I had read the confession and investigated the law
I fixed up this' petiti'0n. And I think everything on that
petition was written by me, except it was signed by Trooper
Hart and by Judge Wheeler. .
I fixed the petition up Friday and at the time I fixed up

the petition, I know it was s'ometime in the afte,rnoon, .Judge
,\7heeler was not here, not available.
I called Trooper Hart later on Friday and asked him to

come by my officeSaturday morning and pick up the papers
and taken them to Judge ,\7heeler and get him to sign them.

• • • • •

Note: Error in numbering. There are no pages between
256 and 267.

•

page 267r Judge 'Wheeler and I both knew when the
Officers came back and I believe even before that

by messages that we received what, generally, this defendant
was charged with.
, On my recommendation, from the beginning, he was not
admitted to bail-

The Court: Don't go into that. That is more or less argu-
mentative.
All right, Mr. Wingfield.

CROSS EXAMINATION.

By Mr. 'Wingfield:
Q. Mr. Goad, you are the Commonwealth's Attorney of the

County?
A. That's correct.
Q. And as such a Commonwealth's Attorney cha:rged with

seeing that the law is properly carried out and properly per-
fo,rmed?
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Robe,rt 9. Goad.
A. I.do that to t1lebest of my ability.
Q. If what YoOUsay is true, why didn't you have Judge

Wheeler sign a mittimus directing this boy to be confined7
A. Well, it was my understanding that day when they

brought the, boy into the Sheriff's office that Judge ,Vheeler
had told them orally to place him in jail.
Q. Isn't it a fact that the law requires that a mittimus or

committment papers be signed by the Juvenile
page 268 r Judge 7 .

A. I d'On't think that is correct. I think the
.JuVenile'Judge-
Q. You don't believe it to be the law 7
A. I think the Judge of the Juvenile Court has the ,right to

orally order the Officers to place the juvenile in' jail, which
was doOne.
Q. I'll ask you if under the juvenile laws IOf the State

that those laws themselves don't prDvide that the welfare of
the child is of paramount importance f
A. I think that's correct.
Q. I will ask you if at the time this YDungman, Sharon

Durrette, was brought to the Sheriff's office you had knowl-
edge 'Ofthe fact that he had been brought there 7
A. I am. sure I did, yes, sir.
Q. At that time had a warrant been issued by any onef
A. I know n'Owthat no warrant was issued until about-

I know when the warrant was served. I didn't know at that
time whether the war,rant had been issued or not. I know n'Ow
that a warrant was issued and served at apprDximately-I
would say 1:30. '
Q. And what time was it when YDU talked to Judge

,¥heelerf
A. It was approximately between, I would say between

12 :30 and 1 :00.
page 269 r Q. Now, the Officers s'Ought your advice in

, connection with it, did theyf
A. V,T ell, the investigati'On was still continuing at that.

time. I was in touch with them. They were in and 'Out of
there. We were engaged in Court there.
Q. I'll ask YDUif you are familiar with the section 'Of the

law which provided that whenever a child under the age
of eighteen years is taken into custody the 'Officertaking
custody, depending upon the circumstances existing at the
time custody is taken, shall use the following procedure OJ'

such appropriate parts thereof:
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"(1) If it is during such haurs at the court is open, take
the child immediately to the judge, clerk or probati'On officer,
whomay release the child to the custody of a parent, guardian,
custodian or other person used by the court, either on bailor
recognizance 'Or otherwise; of the said judge, clerk or pro-
bation 'Officermay order the child detained in such manner as
it determines subject to further order of the court."

You are familiar with that?
A. Yes, sir.
Q. And Court was in session?
A. Yes, sir.
Q. The Judge was here that day?

A. Yes, sir.
page 270 ( Q. And' then I'll ask you if you are familiar

with that part10n 'Ofthe law which provides thl'l.t
immediately upon a child-and I am referring to a child as
being a person under eighteen years 'Ofage.
A. Yes, sir.
Q. That, "Immediately upon a child being placed in a de-

tention home or jail under this section, or as soon thereafter
as is ,reas'Onably practical, the 'officer taking the child into
custody or anothe,r officer at his discretion shall notify the
judge of the juvenile court, its clerk, 'Or probation officer
of such detention, and shall request that the judge or clerk
issue a proper process and order 'Of commitment therefor."
The order 'Of commitment is a mittimus that ,ve refer to,

isn't it? .
A. 'Well, that might be subject to dispute. My understand-

ing was that the Judge had told the Officer ta place the de-
fendant in jail.
Q. Well, in additi'on to placing him in jail it says, "Im-

mediately upon a child being placed in jail that the judg-e of
the juvenile court, its clerk, 'Or probation 'Officershall issue
an 'Order 'Of commitment therefor."
A. It says immediately 'or it says as soon thereafter as is

reasanably practical.
Q. Well, if the Judge is in the Courtraam and

page 271 ( if no ,varrant had been issued, and if yau were
there with knowledge 'Of this law, wauldn't it have

been .Judge 'Wheeler who would have~igned that order of
cammitment instead 'OfMr. Campbell 1
A. Well, the warrant-I don't know when Mr. Campbell

signed the 'Order. They probably brought him-I don't
know when they taok him by Mr. Campbell's hause.
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Q. ,VeIl, Mr. Campbell was here and the defendant you said
was in his presence ~.
A. No, you mean Judge ,Vheeler .
.Q. Well, you said the Judge was right here in the Court-

room and the Judge was standing, if I understand from what
you say, in sight of this boy-
Q. This card speaks for itself. I don't have any testimony

about that.
A. Yes, and it is signed by Mr. Campbell.
Q. The Jury can see that it is signed by Mr. Campbell and

dated August 7th, and it shovvsthe time he was committed to
jail as 1 :45.

The Court: This is getting t,o be rather argumentative.

Q. ,"Tell, if you had knowledge of it, Mr. Goad, I will ask
you if you are also familiar with the provision of the law
which prevented the transportation of a child under eighteen

. in a Police car, especially after being placed in
page 272 r detention ~
" ' A. Well, I don't know how else we would get

him up here.
Q. ,VeIl, I am talking about after he was taken out of jail

that afternoon, or if he was put in jail at 1 :45.
"Wereyou familiar with that section of the law which says,

"No person known 'Oralleged ta be under the age of eighteen
years shall be transported or conveyed in a palice patrol
wagon, or confined in any police station, pris-on, jail 'Or lock-
up, or be transported or detained in association with criminals
or vicious or diss'olute pers-ons; except that a child fourteen
years of age '0,1' older may, with the consent of the judge, clerk
or the juvenile probaHon officer, be placed in a jailor ather
place 'of detention for adults in a roam '01' ward entirely
separate from adults."
A. ,"Tell,we just don't have the facilities here. ,"T e don't

have the facilities in the jail. The big cities have these
detention homes but we don't have the facilities.
Q. ,VeIl, if you were familiar with the situatian and Judge

'Wheeler was here was any arder given ta put the bay in a
palice car, taken from jail, put him in a palice car and take
him from jail and take him dawn to A,"on that afternaan ~
A. ,VeIl, the Officers, I think, would have authority ta in-

vestigate the case.
Q. Did they do that under yaur directian ~
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A. No, they didn't do that undeT my direction.
page 273 r I think they had the authority to investigate the

case. They have testified as to why they went
back down there. ,
Q. Mr. Goad, do you make decisi'ons for Judge 'Wheeler

or does he make his own decisions 1

The Court: I thirlk "\veare getting into a lot of things that
are simply. argumentative and doesn't enlighten us on this
case at all.
All right, Mr. Goad, call' y'Ournext witness.

The witness stands aside.

MRS. ANNIE H. F'ERGUSON,
a witness called by and 'Onbehalf of the Commonwealth, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Is your name Mrs. Annie Henderson Ferguson 1
A. Yes, sir.
Q. How old are you, Mrs. Ferguson 1
A. Twenty-nine.
Q. And your husband is Milford B. Ferguson?
A. That's right.
Q. I believe y'Ouhave one daughter, Shirley, who IS now

eight years old 1
page 273a r A. That's right.

Q. Do the three of you live in this h01.1Sethat
has been described here as being next to Hebr'on Baptist
Church 1
A. Yes, sir.
Q. I believe you Ownyour own property 1
A. That's right.
Q. And your husband works 'Over at at Crompton at

Wavnesbor01
A. That's ,right.
Q. \Vhat time does he leave fool'work in the morning,.Mrs.

Ferguson 1
A. Between five and ten after.
Q. After 7 :001
A. Yes, sir.
Q. Does he have to be at work at 8 :001
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A. That's right.
Q. Does he leave at that same time every morning'?
A. Usually.
Q. Your mother is Mrs. George Henderson?
A. That's right.
Q. W"ho ha~ testified 1
A. That's right.
Q. I believe your step-father is Mr. George Henderson?

A. That's right.
page 274 r Q. Do they live next door to you on the side

opposite your house from Hebron Church 1
A. Yes, sir.
Q. Now, before this case came up did you know this de-

fendant?
A. No, sir.
Q. Did you lnww him by sight or by name, either Olle?
A. No, I can't say I did.
Q. Had he 'Or any' member of his falnily ever been to your

house before, as far as you Imow1 .
A. No, sir, not that I know of.'
Q. Did you ever have any dealings 'Of buying and selling

eg;g;s01' any produce or anything of that sort with him or any
member of his family?
A. No, sir.
Q. I. will ask; yon this. Do you rai~e chickens 1
A. No, sir.
Q.Do vou have e~~s'" . ""1:>
A. No, sir.
Q. Have you ever sold eggs 1
A. No, sir. /
Q. Have you ever had chickens'
A, No, sir.
Q. Now go back to Thursday morning, August 7th of this

year. Do you recall what time Y'0ur husband left
page 275 r for wmk that morning'

A. Well, it ,,,as between five and ten after
7:00.
Q. And when he left did l~e drive his car'
A. Yes, sir.
Q. ,Vhen he left who was left in your house'
A .. Just me and my little girl.
Q. Was your little girl up yet?
A. N0, she sleeped.
Q. Now when your husband left what did Y'0n do' ,
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A.. Well, I fooled around a little bit a,nd then I fed the cat
and then I decided to go to the well and get some water.
Q. How many buckets did you take ~
A. I didn't take but one.
Q. Did you go out your front door or your back do'or'?
A. The back door.
Q. Now, can you tell us approximately how long it was

from the time VOUI' husband left until vou walked out the back
door to go to 'the well to get water ~ .,
A .. Well, I'd say it was about ten minutes.
Q. Did you go to the well ~
A. Yes, sir.
Q.. Where is the well ~

A. It is down on the other side of my mother's
page 276 }.house.

Q. Did you get water~ .
A. Yes, sir. .
Q. Did you stop on the way to the 'Yell~
A. No, I stopped when I come back.
Q. All l~ip;ht, you got your water ~
A. Yes, sir.
Q. In your }mcket. And then where did you stop ~
A. I stopped at the back door in the back yard.
Q. "Whose back door ~
A. My mother's.
Q. Why did you stop there ~
A.. Well, she was coming down the hill and we just passed a

few words.
Q. Had you seen your step-father, Mr. George Henderson

when you were going to the well ~
A. No, he was in the garden.
Q. You c1iclIl't see him ~
A. No, I didn't see him.
Q. You say .vou stopped and your mother was out lJl her

back yard, too ~
A. Yes, sir ..
Q. And you talked with your mothed
A. That's right.
Q. Do you know how long you and your mother ta.lked there

.before you came on ba.ck to your house ~
page 277 r A. Just a. few seconds.

Q. No,"v, start right there and tell us what you
saw.
A. Vlell, I saw this teenager here go on through my yard
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on the 'Other side 'Of the house from where I was standing
there at my mother's in her yard.
Q. I will show you Commonwealth's Exhibit NO.6 and ask

you if that is a view of y<1l1rhouse from your mother's back
yard?
A. Yes, sir.
Q. Where you were standing talking to your mother?
A. Yes, sir.
Q. "\Villyou stand up here, please? Point out where y'ou

first saw this person.
A. He was coming up through here from the highway. .
Q. "\Vashe between the Henderson house and the Ferguson

house1
A: No, he was coming up 'On this side of my house. He

was between my house and the Church, Hebron Church.
Q. He was between your house and Hebron Church, right

down in this vicinity (indicating)?
A. Yes, sir, from the highway.
Q. Could you tell who it was from that distance?
A. No, I just knew-I could tell it was a colored person.

I didn't know who it was. ,
Q. How.was he proceeding along?

page 278 ~ A. He was walking pretty fast.
Q. "\Vhenyou saw that what did you do?

A. "\Vell,I hurried on up there as fast .as I could because
my little girl was in bed asleep.
Q. Do you know what your mother did?
A. vVell, she followed along behind me. I mean she. didn't

come right 'Onas I did, but she come on late,r.
Q'. Which course did you take to go to your house 1Did you

go around in the front or did you go in the back?
A. No, I come on up the hill, right straight on up the hill

from my mother's back yard to my back door.
Q. Towards your hack door?
A. That's .right.

. Q'. Now, when was the next time and where was the next
time that you saw this person 1
A. Well, I could see him through the end wind'Owon by

back porch, cl'Osedin.
Q. You were approaching to the back side of your house?
A. That's right. .
Q. Will you stand up here? Will you tell the Court and

.Jury where you next saw him after you saw him coming up
here?
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'A. I saw him right through the end window right here on
my back porch.

page 279 ~ Q. About where were you when you saw him
there "?

A. I was along in here com,ing on up. The mornmg sun
,vas shining and you could see through there.

Q. Is that one of these glazed screens?
A. It's a refiect10n glass.
Q. Reflection glass?
A. Yes, sir.
Q. Did you see him entering your back porch?
A. No, I didn't see him entering.
Q. SO he was up on the back pOTch?
A. Yes, sir, done already gone in.
Q. When you saw him through the window 'on your back

paTch then tell what you did.
A. "'VeIl, I went on up to the door and pushed open the

screen with my hand, with the bucket in my left hand, and
then when I did that he was staJnding 6n the doormat of the
door that goes in my house and he said, "Good morning,"
and I said-And he asked me if I had any eggs to sell. And
I told him no but possibly my mother did.

Q. You say when you pulled up on the screen door he was
on the doormat? .
A. Yes, sir.
Q. I would like for you to look at Commonwealth's Exhibit

NO.2. Is that the doormat that you are referring to?
A. Yes, sir.

page 280 ~ Q. Will you point that out to the members of
, the Jury? .

A. Right there (indicating 'on photograph).
Q. The mat right in front of the door leading into the

house? .
A. Yes, sir.
Q. 'Was that mat right in that location on August 7th?
A. Yes, sir, been there alIt-he time.
Q. This is the doormat here?
A. Yes, sir~ .
Q. He virasstanding there when you went up on the porch ?
A. Yes, sir. '
Q. Now, tell us where you we"re standing when' you went

up?
A. I was standing ~n the doorway, the screen door that

comes in.
Q. Does the screen have a. spring on it?
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A. Yes, sir.
Q. ,Vas the door open or shut?
A. It was shut when I come up but I pushed it open with

my hand.
Q. Did you let it shut or did you close it?
A. No, I stood in the doorway with my hand on the door,

with it open..
page 281 r Q. Then what was the first conversation you

and the defendant had ~
A. ,VeIl, I just said he said, "Good morning." And then

he asked me if I had any eggs to sell and I told him no, but,
'possibly my mother did.

Q. Then what happened? .
A. Then he just looked at me for the next few seconds and

then when he walked towards me I thought he was going on
out the door. Instead he hit me 'Onthe head with a rock.
Q. v\Therewere you standing when he hit you 'on the head

with a rock?
A. R.ight over here beside the doorway, right over here.

Mr. ,Vingfield: I want to object to that, ",;Vhel~ewere you
standing when he hit you on the head." I don't object to
it if he says, "Where ,ve,re you standing when you were -hit
on the head 'with a rock."

The Court: . ViT<:lll,she has just said, "He hit me." "I
thought he was going out and he hit me on the head," and I
think under those circumstances she can testify to that. She
hasn't identified anybody yet, except that it was a young
man, a teenager.
MI'. ,~Tingfield: All right, sir.

page 282 r Q. Now, you were holding the door. Did you
ever let go of the dood

A. Yes, sir.
Q. ,Vheil I was thinking he was going on out, when he 00me

over towards IJ,1e,I thought possibly he was going to catch the
screen and go 'on out.
Q. And you let the door go?
A. Yes, sir.
Q. Did the door shut?
A. Yes, sir.
Q: Now, what was the next thing that happened after the

door shut?
A. ',~Tell, he just banged me with a rock on the head.
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Q. How were you facing-How were you standing at that
time 'Onthis back porch ~
A. Sideways.
Q. Tell us by this picure which way y'Ouwere facing~
A. I was facing this way with the -left side to here.
Q. "With the left side to the wall ~
A. No, my right side, standing just like this.
Q. Facing this way~
A. Yes, sir.
,Q. Where did the rock hit yau ~
A. On my left side, just along in here.

Q. Did you know it was a Tock at the time 1
page 283 r A. No, I didn't.

Q. Did you know.what he had hit you with 1
A. Na, I just know he hit pretty hard but he hit me with I

didn't know.
Q. Did you know that he had anything in his hands when he

was standing there on the back porch 1 .
A. No, I didn 't.
Q. Where were you hiU Show the Jury where y,ou were

hit.
A. On the left side, along up in there (indicating) left fore-

head).
Q. 'When you were struck what happened to yau ~
A. 'VeIl, I went down an my knees and this arm went down

in the water bucket. I skinned this arm and I skinned my
right knee. ,
Q. 'Vhat effect did this being' struck have on you ~
.A. Well, it kind of made me dizzy.
Q. Do you know how lang yau stayed dizzy ~
A. No, just for a few seconds.
Q. 'When yau were struck and hit the floor what was the

next thing that happened 1
A. 'VeIl, I thought maybe he thought Imight have had some

money a,nd possibly wanted to rob me S'OI said, "I don't
have any maney."

Q. Y'Our words were, "I don't have any
page 284 ~ maney"~

A. That's right.
Q. Did he say Ilnything1
A. No, he just looked at me. .
Q. All ,right. What was the next thing that happened 1
A. Well, then'he g-rabbed me hold 'Ofmy left arm and tried

to null me towards the d'Oor that went over into the kitchen.
,Q. How did he grab you1
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A. He grabbed me on my left arm.
Q. Your left arm 1,
A. That's right.
Q. Did he grab you with one hand or two hands ~
A. Both hands.
Q. How far were you moved at the time he had hold of

you7
A. ,VeIl, I'd say possibly three feet, maybe a couple of

feet.
Q. Did you get 'Over to the door leading into the house?
A. No, I didn 't.
Q. Now, was that porch doo,r, inside the porch, leading into

the house proper ? Was that door open or shut at that time 1
A. It was open.
Q. ,Vhat ,vas the effect of him grabbing your arm? Did

you stay down as you were on your knees 'Orwere
page 285 r pulled up 7

A. No, he pulled me .clear up to my feet.
Q. When he grabbed you what did you do?
A. I screamed. '
Q. Do you know how many times?
A. Well, I'd say twice. I don't know how many.
Q. Now, from the point where he grabbed you when you

were down on ~our knees did' you get as far as the maU
A. No, not quite over to the mat.
Q. When you screamed what happened?
A. ,VeIl, he ran out.
Q. Do you know which way he ran?
A. He ,ran back around the house," the saine way he had

. .
come.
Q. Is that the side next to Hehron Church ~
A. Yes, sir, next to Hebron Church.
Q. What did you do at that point?
A. "VeIl,I hooked the screen, the back !,,\creen,where he had

just run out the back door, then I run through the house and
saw him going down the same way he just. had come, through
the living room end window; and then I looked to see "if my
little girl was all ,right. And then by the time I 'run back
to the door, the hack door, my mother had gone gotten up
there and we saw him run into those bushes on the hill. ,
Q. ,\Then you saw him when he went in front of your house

had he gotten across the main highway or not?
page 286 r A. He hadn't gotten quite down to the high-

way.
Q. And then"you say you saw him again after that?
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A. Yes, sir, l'lll1ning an aver the hill.
Q. ,Vhere we.reyau when yau saw him a-fter that ~
A. I was autdaars araund the carner af the hause laoking

aver at him running.
Q. Araund the carner ,next ta Hebran Church '0l' next ta

yaur mather's hause ~
A. Na, see I was standing at the end next ta Hebran Church

af my back daar and he was ,aver on the hill.
Q. "Vas yaur mather with yau then ~
A. Yes, sir.
Q. Is that a picture of the highway and the general scene

in there fram the Hebron Church carner af yaur back porch,
Mrs. Fe.rgusan ~ (Exhibit Na. 9.)
A. Yes, sir.
Q. Did yau see him within this view~
A. Yes, sir, I saw him aver here, running thraugh here,

these 'bushes in here.
Q. ,Vhere was he when yau first saw him thraugh the living

raam windaw ~ -
A. Gaing dawn thraugh there.
Q. Through there ~
A. Yes, sir, right by that tree.

Q. By this big tree ~
page 287 -~ A. Yes, sir.

Q. And he hadn't gatten ta the highway ~
A. Na, nat quite ta the highway. ,
Q. Then after you came back aut iri the back and saw

him where was he~
A. He was an the hill here running in these bushes.
Q,. Which way was he running ~
A. He was running aver this way towards his hame.
Q. This way~ .
A. Yes, sir.
Q. When he grabbed yaur arm and started pulling yau did

yau resist him, did you try ta fight ~
A. Naturally.
Q. "Tere yau able ta da anything~
A. Na. I mean, I cauldn't da nathing with a yaung bay.
Q. V\Thatwere the extent af yaur waunds ~ ,V"ere yau

bleeding any~
A. Yes, sir.
Q. How about the waund ta yaur head, haw much was

that bleeding~
A. That was bleeding and running dawn an my blause.
Q. Haw about yaur right elbaw and yaur right knee ~
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A. "VeIl, they we,re just skinned. They wasn't
page 288 ( bleeding.

Q. Now, I want you to consider this, Mrs. Fer-
guson. You testified that your husband left for work that
morning about 7 :10 and about ten minutes later you went out
for the wated
A. Yes, sir.
Q. Which would make it 7 :20. How long was it after you

went out from your house for the water until you came hack
and this thing happened on your back porch 1
A. \Vell, I'd say it was about 7 :30. ,
Q. You say this happened on your porch about 7 :301
A. Yes, sir.
Q. Do you know who this person was who did this to you 1
A. No, I didn't.
Q. You didn't know it at the time?
A. No, sir.
Q. Do you know it now~
A. Yes, sir, I know who he IS now, but I mean I didn't

know it right theIl.
Q. That day when did vou see that person again?
A. "Vhen they brought him up to the Church.
Q. \~Th01
A. The Officers had him.
Q. Did you go down to where they had him 1
A. Yes, sir.

Q. "Thy did you go down there and what did
page 28!) ( you do 1

A. VV'ell, they wanted me to identify him.
Q. What did you do when you went down 1
A. I told them it was him.
Q. Is that the man seated right there that did this to

you1
A. Yes, sir.
Q. Did you give the Officers a description of how he was,

dressed 1
A. Yes, sir.
Q. Be,fore he was arrested 1
A. Yes', sir.
Q. \Vhen he ,vas brought back to you to be identified at the

Church did he meet that description 1
A. Yes, sir.

Mr. Goad: All right, Mr. "Tingfield.
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CROSS EXAMINATION.

By Mr. 'Vingfield:
Q. Mrs. Ferguson, were you born in the vicinity af Avon¥
A. Yes, sir. .
Q. In the house occupied .by yaur mother now~
A. No, I wasn't born there but I was born in Nelson

County.
Q. In the vicinity of Avon "I

A. Well, it's called Greenfield now but I don't
page 290 F know whether you call it Avon or not. .

Q. Well, let's get this. How lopg-The house
in which you and your husband are now living has never
been completed, has itt
A. 'iVell, the upstairs hasn't been completed.
Q. I mean, does it have steps on the front porch ~
A. No, it hasn't.
Q. Y,our front porch is an elevated porch but yon can't

get to it because you haven't put steps up yet, isn't that
true?
A. Yes, sir.
Q. Sa the only entrance, the only way to go into your house

is through the back porch to get inside ~
A. Yes, sir.
Q. And the well that you had been to is how far from your

house~
A. I'd say about seventy-five yards.
Q. The well is aver near the road, between your mother's

house and the Marcellus Hutchinson house, is that true ~
A. Yes, sir.
Q. And is it closer to the Marcellus Hutchinson house or

closer to your mother's house ~.
A. Closer to my mother's house.
Q. There is considerable distance between your mother's

house and Marcellus H'ntchinson's house ~
page 291 r A. Yes, sir. .

Q. And then there is right much distance be-
tween the Marcellus Hutchinson house and the school house,
the school house lot ~ .
A. Vlell, it's not too much distance.
Q. Now your mother's house is closer to your house than

to any of the other buildings along there, isn't ~
A. Yes, sir.
Q. In other words they are practically side by side ~
A. Yes, sir.
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Q. As a matter of fact, your house is built on the ,same
lot and in front of your mother's house, isn't that right'l
A. No, it's not on the same lot. She owns her property

and we own ours?'
Q. Yes, but it was a part of her lot, wasn't it '?
A. No, sir, never has been.
Q. And then the Hebron Church is South of your house

but a little bit further away than your mother's house, isn't
it?
A. No, the Church is closer to my house than it is to her

house. '
Q. "Tell, your house is not too far from either one, the

Hebron Church or your mother's house?
A. No; it's not too far away.

Q. Close to either one., So, in order to go to the
page 292 r 'wellyou'd go across the back end of your mother's

lot' but it would be the side of the house?
A. Yes, bv the back door.
Q. And then towards the road?
A. Yes, sir.
Q. And then yon would get your watel' from the well?
A. Yes, sir.
Q. Vvellnow, the well being right on the road you could see

an~Tbodvif they walked up the road, couldn't yon?
A. Yes, sir.
Q. How rlid you get the water from the well, with a burket

01'-
A. Drawed it up by a bucket.
Q. Brought it up by a bucket?
A. Yes, sir. '
Q. When you were at the well did you see anyone go up the

road?
,A. No, sir.
Q. 1nf anyone had gone along the road going from the di-

rection of the Union Baptist Church you would have seen
him, wouldn't you?
A. Well, unless they went along before I went down to the

well. '
Q. Well, when you left the well where was your

page 293 r mother?
A. She was in the back yard.

Q. And close to her kitchen?
A: No, it was up on that little bank right behind her honse.
Q. "Vas your mother there when yon went to the well?
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A. Yes, sir, she was in the house though when I went to the
well.
Q. And did you see her when she came out~
A. Yes, sir.
Q. 'iVere you on the way back when she came ,out or were

you at the well when she came out ~
A. 'VeIl, I was at the well when she came out and when I

come back she was coming in off -of that little hill. She had
done fed her cat.
Q. SO that then you walked directly on to your mother's ~
A. Yes, sir. .
Q. And then you all had some conversation ~
A. Yes, sir.
Q. I believe there was some testimony that it was' perhaps

where you had the conversation about fifteen steps from
where you and your mother were talking to your back door.
Do you estimate, it about the same or is it further or closer ~
A. Well, I don't have the least idea.

Q. vVell, it's just a short distance, isn't it 1
page 294 ~ A. Yes, sir, it's'a short distance.

Q. Just a few steps ~
A. Yes, sir. .
Q. And how long did you talk to your mother 1
A.Just for a few minutes, possibly two minutes ..
Q. And from that position that you were standing if any-

body had gone along the road you would have seen them,
wouldn't you 1
A. vVell, I don't know. I mean, I was behind the house.
Q. I unde,rstood that when you were talking to your mother

you saw someone at y'our back door?
A. No, I didn't see him at the back door. I saw him

coming-up by the front porch.
Q. Coming by the front porch 1
A. On the other side.'
Q. Did you see him go in the kitchen dood
A. No, you can't see from my mother's.
Q. Well now, was he going up between your house and

Hebron Church 1
A. Yes, sir.
Q. Did you know whether he was gomg into the Church

yard or going to your house 1
A. He was coming to my house because, I could see the

direction he was coming in. If he had been going
page 295 ~ to the Church he would have, been going the other

way.
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Q. ,¥ell now, which direction was he coming from ~ ,¥as he
coming from the South, or coming from tbe East, or from
the ~orth? -
A. 'Wen, be ,vas coming from that tree there at the high-

way. '
Q. That would have meant he was coming from a South-

easterly direction, is that right ~
A. I don't know anything about directions. I just kno\v

where be was coming from.
Q. You know where SOllth is'? You know where the sun

rises?
A. Yeah.
Q. He was coming from the right of where the sun rises,

coming up to your house, is that true ~
A. Yes, sir.
Q. And you saw him come beside your house and you im-

mediately took those steps on to see who it was?
A. Yes, sir. .
Q. And when you got to 'your bouse you found there, the

place that you pointed out on the picture, this colored boy~
You said a. teenager standing there?
A. Yes, he was standing on the door mat.
Q.' And you didn't know him ~

A. ~ 0, I didn't.
page 296 r Q. You had never seen him before?

A. ~o.
Q. Never laid eyes on him before ~
A. No, sir.
Q._And then he asked you if you had any eggs to sell ~
A. Yes, sir.
Q. And you told him you didn't ~
A. \¥ell, I didn 't.

By tIle Court:
Q. :Mrs. Ferguson, how long have you lived right there ~
A. About nine years.
Q. That is in the home that you and your husband oc-

,cupy~
A. Yes, sir.
Q. And just prior to that did you live in your mother's

home?
A. Yes, sir, I lived with my mother about six months after
I got married.
Q. How long before you got married did you live with your

mother~
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A. vVell, I've lived v"ith her all my life.
Q. I mean,right at that location.
A. About twenty years.

page 297 r By Mr. Wingfield : (Continuing)
Q. And the man that you saw there on that

porch you had never before in your life seen~
A. No, I can't say that I did see him because I haven't.
Q. And you said after the remark was made about the

eggs and you told hirn you didn't have any eggs that that
person struck you with a rock~
A. Yes, sir.
Q. How did you know it to be a rock?
A. 'Well, I didn't know at the time.
Q. Well, how did you know that you weren't struck. with ,

his fist?
A. Well, I just knew it was something awful hard that hit

me but I didn't know what it was.
Q. Did you see the blow coming towards you?
A. No, I didn't.
Q. Did you see his arm in motion?
A. No.
Q. Did you actually see the blow or feel it?
A. I felt it.
Q. Y'ou felt it?
A. Of course.
Q. And you don't know from which direction the blow

came? Y'Oudon't know whethe,r it came from a
page 298 r result 'Ofhis arm mioving 'Oras a result 'of sqme-

thing coming down from above~
A. Well, it had to be his arm.
Q. Ho,v do you know it was his arm ? You said you didn't

see it.
A. It had to be.
Q. ,Vell, you are supposing now. 'What kind of flooring did

you at that time have on your back porch ~
A. It was just wide flooring.
Q. Just whaH
A. Wide flooring, about that wide.

By the 'Court:
.Q. Wide boards?
A. Yes, sir.
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By Mr.. Wingfield: (Continuing)
Q. Does this picture reflect the same kind 'Offlooring that

you had on your porch at that time ~
A. No, it's a rug there now.
Q. This looks like it is running from wall to wall ~
A. Vl ell, it is. It is just carpet, rug, linoleum rug.
Q. Linoleum ~
A. Yes, sir.
Q. But at that time you had wide flooring on your flood

A. Well, it's still there but it's a rug aver it.
page 299 t Q. You've got it covered up now~

A. Yes, sir.
Q. This picture doesn't show the situation as it was then ~
A. Na, because we just put the rug on it, as I said ..
Q. And those are wide rough boards ~
A. Yes, sir .
.Q. When JOu saw this person, whoever it may have been,

yau said you were worried about your child and it excited
you1 .
A. Yes, sir, she was asleep.
Q. Let me ask you, did you by any chance slip ove,r those

boards and fall.
A. I don't think the cracks are that wide in the boards.

By the Court:
Q. What was your answer ~
A. I said I don't think the cracks in the boards could have

been that wide to hook yaur foot and fall over it.

By Mr. "Tingfield: (Continuing)
Q. But there were cracks in the boards, were there no.t~
A. Yes, just little small cracks about like that.
Q. '\Tas this washing machine there then ~

A. Yes, sir.
page 300 t Q. Is' this porch screened 1

A. It's screened and it has reflector glass oil
the 'Outside.
Q. And the framework is there ~
A. Yes, sir, it's never been completed.
Q. And those boards are ,rough, aren't they 1
A. Yes, they are rough on one side.
Q. And I think you said you still had your hand 'On the

screen dood
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, A. Yes, sir.
Q. And the bucket was sitting there'~
A. No, I dropped the bucket when he hit me and knocked

me in it.
Q. You hadn't set the bucket down?
A. No, I didn't until he knocked me down.
Q. You were still holding the bucket in one hand?
A. Ye.s, sir. "
Q. Y'ou had your other hand on the door?
A. Ye,s, sir.
Q. Which hand did you have on the door?
A. Pushed it open like this with my right hand.
Q. You were holding the bucket in your left hand?
A. Yes, sir. .
Q. Do you step up to go on that porch?

A. Yes, sir.
page 301 r Q. How many steps is it?

A. Just one little step from the ground up.
Q:. And you were right there when you sa-wa strange man

to you on your porch with one hand on the door and a bucket
of ",vater in the other one and in that position you fell and
skinned your leg on the bucket?
A. I didn't fall until he knocked me down.
Q. You didn't see him hit you, did you?
A. Sir? .
Q. You didn't see him hit you, did you?
A. No, I didn't see him but I know he hit me.
Q. You heard what the Doctor said about the nature of

the wound, didn't yo.u?
A. Yes, sir.
Q. Apparently it looked as though something had-C...the

Mow,or whatever it was, had been glancing'. It had not been
a sharp instrument that had hit your head, but it had made
lin abrasion about a. half inch in width. Could it have been
made by your striking your head on the frame work of this
screen that you are talking about?
A. No, it couldn't have.
Q. How tall are y'ou?
A. Some five feet six <Or eight.
Q. You weren't knocked unconscious 7

A. No.
page 302 r Q. How hard was the blow?

A. Pretty hard.
Q. But not enough to knock you unconscious?
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A. It was enough to knock you down.
Q. You didn't fall out flaH
A. I fell down ,on my knees.
Q. And you .didn't see his arm in motion1
A. No.
Q. And you tell this Jury that anybody would hit you with

that rock-
A. Yeis, sir.
Q. -that it wouldn't knock you out1
A. It didn't knock me out but it knocked me clear down.
Q. I understood you just fell to your knees?
A. I did, knocked me clear down to the floor.
Q. And that you got dizzy?
A. I did.
Q. But not unconsc10us~
A. No, not unconscious.
Q. There wasn't any gash cut in your head, was' it ~
A. I reckon it was. The doctor said it was.
Q. 'Ve heard what the doctor said about it. There wasn't

any gas~ cut open that' y,ou took any stitches in?
A. No, they didn't take any stitches but it ,"vas

page 303 r gashed. .
Q. If somebody hit you with the sharp edge

of that rock, do ybu think it would lay a gash open in )Tour
head~ '
A. It depends on how hard he hits.
Q. And then you were helped up by the man, whoever it

was? He eaug-ht you by the hand and helped you up ~
A. He grabbed me by the arm and pulled me up.
Q. Pulled you up? What's the difference between helping

up and pulling up ~
A. Two different things, if somebody pulls you up or yanks

you up. .
Q. And you neve,r left the porch ~
A. Yes, sir, I left the porch after he left.
Q. I am talking about while the person was there.
A. No.
Q. That was talking to you ~
A. No.
Q. You never left, you stayed there and you screamed

when he caught you 'by the arm to lift you up 1
A. 'Vhen he dragged me up I screamed.
Q. Now, whoever was going' up the road to your ba.ckDorch

would be bound to see you a.ndyour mother in the yard if yon
could see that person coming up, wOllldn't he?
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Q. Made na attempt ta ,rape you 7
A. No, sir ..

A.. Well, I dan't knaw whether he wauld 'Or nat because
passibly didn't loak that way.

page 304 ~ Q. If yau cauld see them then yau and yaur
mather were bath in a pasitian ta be seen by that

pers'On7
A. Well, I reckan if they laaked they could but I don't

imagine he even looked. .
Q. And did he lay hands an yau anywhe,re else except on

your arm7
A. N'O,sir, he hit me an the head. .
Q. He hit you an the head and used both hands an your

arm7
A. Yes, sir.
Q. And you say pulled you up 7
A. Yes, sir. ,
Q. ",Vouldn't it be better to say helped you up '?
A. I wouldn't say he helped me up, I'd call it dragging me

up, jerking me up.
Q. You got up and then you screamed and yaur mother

came runningbver 7
A. Yes, sir.
Q. And whaever it was there ran '?
A. That's right. .
Q. Said nothing else to yau 7

I A. No, sir.
Q. Put their hands na where else on' you 1
A. No, sir.

page 305 ~

Mr. Goad: That's calling f'Or hel' opinion, Yom Honor.
The Court: "'VeIl,she has charged it.

Q. And he made no effort ta be-he made no Improper
sexualm'Otians to you, did he 7

A. No, sir.
Q. And your mother rushed aver 7
A. Yes, sir.
Q. And that person, whaever it was an y'Our porch, had

gane7
A. He was running away.
Q. Da yau wear 'glasses 7
A. Yes, sir.
Q. How lang have you warn glasses?
A. About eig~t 'Ornine years.
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last Spring.
Q. I mean since August 7th, have you had any glasses re-

paired 1
A. No, I don't think they need to be.
Q. Are your glasses bifocals ~
A. They are just made for close reading.
Q. But you do wear glasses all the time ~
A. All the time.
Q. Did your glasses drop to the fload
A. No, sir.
Q. ",;Ve,reyour glasses broken ~
A. No, sir.
'Q. May I see your glasses 1
A. Yes, sir.
Q. Can yau find any' blemish on those glasses anywher~?
A. No, sir, ber>ause'didn't nothing happen to them.
Q. And they didn't fall 'Offwhen you were struck?
A. No, sir.
Q. Or when you fell?
A. No, sir.
Q. ",'ThatisI yaur vision ~ It appears that those glasses are

rather thick. 3ren't they 1 May the Jury see them ~ Maybe
thev want to see them. Da you kno,,, what yaur

page 307 ~ vision is ~ '-
A. ",'7ell, it's for close up.

Q. They are for close up reading~
A. Yes. sir.
Q. And f9r distance vision they wouldn't be much good ta

you, would they 1
A. ,VeIl; I g.'uess they would be ,all right. I mean, I can

see good with them off distances as good as I can close up.
Q. But they are far close UP reading1 . r

A. "'VeIl, I wouldn't say they were just special for that.

Q. Those same glasses ~
A. N,o,I've had them changed, of course.
Q. I mean, did you have on those same glasses this par-

ticular dav ~
A. Yes,. sir.
Q. Did you have your glasses on when you went to th,e

well~
A. I certainly did.

Q. Have you ,had your glasses repaired smce
page 306 ~ then ~

A. No, not since then, but I had them chang;ed

"
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By the Court:
Q. You wear them at all times, do youO!
. A. Yes, sir.

By Mr. 'Vingfield: (Continuing)
. Q. From wearing those glasses do you at times have dizzy

spells~
A. No, sir.
Q. Did you appear before the Grand Jury'!
A. Yes, sir.
Q. Y,ou appeared before the Grand Jury~
A. No, I didn't appear before them but I was up here.
Q. You have never offered a.ny testimony before the Grand

Jury, before Judge '~Theeler, or anybody in connection with
this case, except talking to Officers or the Com-

page 308 ( moOlTwealth'sAttorney, have you 7
A. No, it's just up to the law. They didn't ask

me to.
Q. You have never made any complaint charging any at-

tempted rape, have you ~
A. Those charges 'were bl'ought about by the Officers.
Q. But you haven't appeared in connection with it or testi-

fied about anything, have yoOu7
A. No,'sir, because they didn't ask me to.
Q. As a matter of fact, you were present on the day that

Judge Wheeler had a hearing-I forget the date of it~
September 5th, were you not?
A. I was up here for both times.
Q. You were here for both times ~
A. Yes, sir.
Q. Nobody has ever called you and you haven't told Judge

Wheeler or appeared in connection with it at all, have you 7
A. Well, they didn't ask me to, didn't nobody ask me

to.
Q. Did you ever tell them that you wa.nted to 7
A. I just thought that if they wanted me to they would come

and ask me.
Q. Do you know of any reason they might have had' for not

wanting y,outo 7

page 309 r Mr. Goad: That is ealling for an opinion, Your
. Honor.

Mr. V,Tingfield: That's all. I'll withdraw it.
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RE-DIRECT EXAMINATION.

By Mr. Goad:
Q. Mrs. F'erguson, I think I ove,rlooked asking you one 'Or

two questions. When you first saw this person coming up
towards your house across your front yard, between your
house and the Church, could you tell how he was dressed at
. that time ~ I mean, could you get a good description of him
at that time or cauld Y'ousee clear enough ~
A. Nat right at that time but I did afterwards.
Q. Do you know whether it ,"vasthe same person you saw

coming up there ~
A. Yes, sir.
Q. -that was on the back porch ~
A. Yes, sir.
Q. Do you know thaU
A. Yes, sir.
Q. Then, when you saw him twice running away, 'Oncebe-

fore he got to the road and once on the other side of the road,
was that the same person that was up on the back porch ~
A. Yes, sir.

Q. Is the,re any question in your mind that that
page 310 { defendant is the 'Onethat you saw that was there

that day~

Mr. Wingfield: Your Honor,.I don't think that is a proper
rebuttal question.
. The Court: I didn't hear the question. "¥hat was it ~
Mr. Goad: I had forgotten to ask her whether it was the

same appearance of the pe,rson she saw first as the 'one that
was on the porch, and then I asked her if there was any
question that it was the same person at all times.

A. Yes, sir, it was the same person.

The Court: I think that's all right.
Mr. Goad: Your Honor, that's all.

The witness stands aside.

Mr. Goad : Your Honor, the Commonwealth rests.

Note: At tbis time a luncheon recess is had, to reconvene
at 1:15 p. m. of the same day.
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The Jury having left far lunch, the f'Ollawingwere had.

page 311 r Mr. Wingfield: If the Caurt please, there are
twa matians r wauld like to. make at this time.

The Caurt: All right, sir.
MT. "W"ingfield: The first 'Oneis that these praceedings be

dismissed, far three reasans. The first 'Oneis because there
was na order entered by this Caurt 'Orasked by the Camman-
wealth's Attarney to. be entered by this Caurt fixing a deter-
minatian as to. whether 0.1' nat this Caurt wauld assume
jurisdiction 'Of this juvenile 'Orwhether the matter wauld be
referred back to the Juvenile and Damestic Relatians Caurt.
The Statute, as amended by the '58 Act, Sectian 16.1-176,

subsectian (b), requires the investigatian and repart. That
investigatian and repart was apparently made and filed with
the papers in the Clerk's 'Officealang with the recards by
Judge "Wheeler.
Naw, the Tiltan case indicates to. me, sir, that the purpase

'Of filing that repart is far this Caurt to., by its arder, deter-
mine whether this Caurt aught to. ta.ke jurisdictian 0.1' whether
it aught to. be handled by the Juvenile Gaurt. And until an

arder is entered by this Caurt r do.nat think that
page 312 r it is praper toOpraceed with a Jury trial unless,

sir, and 'Orderis entered by yau priar to.the begin-
ning 'Of the trial so.directing and assuming jurisdictian af the
case.

r cite the Tilton case as my autharity far that, sir. r do.
nat find it nar was it under the aId Statute so. expressly
stated that r can recall, but the Tiltan case certainly indi-
cates that that is the reason far that and that it shauld be
dane.
As additianal graunds far dismissing the case I submit

to. yau that this evidence shows that this man was illegally
arrested and illegally detained; and further, that there was
an illegal pracedure in remaving him from the jail, 'Or fram
the place af detentian, an August 7, 1958, during which time
he was questianed and after which time and while he was
so. remaved the alleged canfessian came in.
My ather matian is that the evidence be. stricken, 'On the

grQund that there is nat sufficient evidence befa,re this Caurt
that wauld permit a Jury to. make a finding af guilty an Gaunt
No.. 1, as well as an Gaunt No.. 2.

There is no. evidence which wauld permit a
page 313 r canvictian under Caunt N'O.1. As to. thase per-

sans who. were present, there were twa persans
present.
N'Ow,referring to. the statements af the variaus Officers
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with reference to, first the denial, then the admission, then
another 'denial, and then I think the repart that is before you,
the report of the Probation Officer, the Officer making the
investigation, best shows the continued denial of his having
been present, sir.
The Prosecutrix herself, I think, absolutely eliminates any

question or any evidence of anything that could amount to
attempted rape: -
If I temember-and I haven't looked up this point re-

cently-but it is my recollection that in order for there to be
an attempted rape that there are two essential requirements.
And I didn't know that this would come up, but that is my
recollection of it, that there must be the intent to commit rape
and that there must be some overt act in consummation of that
intent. Regardless of what the inference of intent may be,
there was certainly no avert act which would bring it within

the requirement of la,v. And the only person
page 314 r who would knowabaut that overt act would be the

Prosecutrix and she has said that there was posi-
tively none. 'Vith ,reference to Gount Na. 2, there is some
evidence on the part of the Prosecutrix that she was struck
by some object, but if you will consider her testimony in the
light 'Ofthe Doctor's testimony and in the light 'Ofthe instru-
ment that was used and described as used in hitting' her with
it, I would submit to you that this would certainly create
reasonable doubt in the mind of the Court and in the minds
of the Jury.
The Doctor described that wound as a wound one and a

half inches long and half an inch wide and an abrasion of the
skin or flesh, and not as a cut that would require a suture.
The Doctor said that there was instant bleeding, instant
bleeding. And the Court knows-I think we can assume this
to be a .fact, that if an instrument had hit her suddenly, or
hit her an the head to cause the damage she said was done,
that that probably mayor may not have caused instant bleed-
ing, but a scraping on the skin-you know how quick'ely that
does bleed-you know that f.romprobably using' a razor same-

times, just. a little blood vessel this close to
page 315 r the skin, rather than coming from any bruise, or

lack of any bruise. .
I submit to you from her statement, the Prosecutri~'s state-

ment as to that that you cannot draw the conclusion that she
was struck by any abject. She said she was standing facing
the man; that she had a bucket in 'Onehand and her other
hand on the door; that she did not see his arm move; that she
did not see an 'Object strike her; but that she knew that she



182 Supreme Court of Appeals of Virginia

went down a,nd that she had injury to her head, an injury to
her arm, and an injury to her leg. .
It isn't explained, and I don't think she could explain it,

anyone oould explain how she received any injury to her leg
unless it was outside and there is one stoop. It's just as
logical to believe from her evidence that in stepping up on
that one stoop that she fell and that it is conceivable that
her head was scraped. She was not knocked' out. She said
she was made dizzy. She had on glasses that were made for
close vision, not for distant vision she said, but for close
vision. She had an those glasses, her glasses were not
braken.

A blow to her head I submit would not have
page 316 r left her glasses on and it would not have left her

glasses in that condition. It would indicate that
that was a scrape rathe,r than a fall. And I think that the
Jury would certainly be justified in drawing that conclusion
as much as they would that she was struck by a blaw.
I think with reference to those questions it is a question

of law.
Now, as to the second ground of my mation to strike the

evidence is that evidence has been admitted which ought not
to have been admitted by the Court.
Among others, I especially refer to the paperw,riting signed

by this Defendant. You have heard the circumstances under
which it was signed. I submit to you that it was signed when
he was illegally in the hands of the Officers. He had been
jailed under a man who had no authority to jail him. He
had been removed fram that jail and transported by means
that the law did not permit him to be transported. It could
not have been far the purpose of identification because he
had previously, according to the Officers, been identified.

It was not far the purpose, as he says, 'Ofgetting a
page 317 r written statement because he was removed early

and according to the Officers he had made a
similar statement early in the day before he had been put in
jail. It was not for that purpase that he was removed.
A juvenile was placed in a condition of fear and b'Oundto

have been, under those circumstances, in spite of what the
Officers said, scared.
I do not think that that writing ought to be admitted and

submit to you that his original statement when OfficerDixon
had him alone in a room had been admitted.
Now, I want to comment, too, with reference to-Of course,

that was illegal that he was held there. If he had been carried
before Judge 'Wheeler, as Mr. Goad would tell you, he still
hadn't complied with the law because then they had no right
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to. remave him fram the Sheriff's affice to. an .officein the
Health building. They vialated the law. And they had no.
business halding him there, sir.
He made that statement, accarding to. Officer Dixan and

acco.rding to. OfficerWhitehead and accarding to. OfficerHart
and Officer Maan, after there had been a cam-

page 318 r plete denial. Naw, I want the Oaur~ to. bear this
in mind. He had been left in a raam alane with

OfficerDixan.
OfficerDixon said, if you recall his testimany, "I tald him

to. sit an a chair and he didn't do.it and I gat him by his arm
and sat him dawn." And then he said on thataccasian-
I dan't remember his exact wards-abaut telling him that they
wanted to. help him.
Naw, I submit that unqer thase circumstances, when they

taak him dawn there and OfficerDixan talked to. this fifteen-
year aId bay, when they had him in that r,aam illegally, that
when he caught him by the arm when he hadn't sat dawn
when he tald him to. sit dawn, that the manner in which he
forced him to. sit dawn was using caercian and it was dane
for no. other purpase than to. farce him; and that the affer
to. help him was dane far no. ather reasan than to. mislead
him.
There was, in the absence of the Jury, evidence taken with

respect to. that. And there is the evidence which the ,Caurt
will take into. cansideration, althaugh it isn't befare the Jury,

af the fact that Sharan himself who. testified that
page 319 r he was alane with Officer Dixan, that the other

Officers went aut and left him alone, and that
OfficerDixon st.ruck him, and he did place him-he was placed
in jail and that he was hit.
Sa, fo,r these twa reasons ment.ianed I mave that the evi-

dence be stricken, sir; and far the third reasan mentianed I
mave that the praceedings be dismissed.
The Caurt: All right, Mr. Gaad.
Mr. Gaad: There are so.many graunds here. I think I've

got them all listed, ~aur Hano,r.
The first gTaund given is that this Caurt has nat deter-

mined whe,ther 0.1' nat it shauld refer the case back to the
Juvenile Caurt, under Sectian 176. There isnathing in 176
abaut that at all. Paragraph (a) af 176 specifies haw the
ca.se will get to. this Court ailld the case has gatten to. this
Caurt. exactly as presc.ribed in Section 176. '
The Court: I thaught he quated that an the first graund

that no. arder had been entered with respect to. this investiga-
tian.
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Mr. Goad: I thought the ground was that you-
The Court: That is in Paragraph (b) on the

page 320 r next page.
Mr. Goad: I thought what he said was that

this Court had 'not fixed-as to whether or not, decided
whether or not it would refer the case back to the Juvenile
Court. Is that what your ground 'was?
Mr. vVingfield: That's right, sir.
Mr. Goad: That's not in 176. That's in 177. You didn't

mention that section.
The Court: Yes. 176 refe,rs to the report. I mean, it was

the subject of the reversal in the Tilt'On case.
Mr. Goad: The case has gotten to this Court under Para-

graph (a) of 176, beyond any question. The Juvenile and
Domestic Court had certified it to this Court further procecd-
ings, the Grand Jury met and indicted this Defendant.
Now, you come to Section (b) of 176, you see the laRt

sentence. It says, "Provided, however, if the mandatory pro-
visions of this section have been complied with by the JUYC-
nile Court a'nd the results thereof certified to a court of

record, the laUeI' need n:ot order such investiga-
page 321 r tion." That's this Court, which this Court has

not done because it 'was already done in the
Juvenile Court. So the provisions under 176 have undoubt-
edly been complied with.
Now, I gather from sort of a two-thronged proposition'

theTe,-Mr. vVingfielddidn't mention 177 but he did mention
something in his motion about this C'Ourt refer,ring it back
to' the, Juvenile Court.
Now, Section 177 says this: "Po,wer of court of record

over juvenile ,offender." That's this Court. "In the
hearing and disposition of cases properly befoTe a court of
record having criminal jurisdiction of such 'Offenses if com-
mitted by an adult the court may sentence or commit the
juvenile offender in accordance with the criminal laws 'Ofthis
State or may in its discretion deal with the juvenile in the
manner prescribed in this law for the hearing and disposi-
tion 'of cases in the juvenile court."
So until such time as this Court gets to the point of

sentencing this defendant~in other words, until the final
sentence, the final order of conviction, is ente,red this Court
still lias the power over this juvenile defendant. And nothing

has been done, up to right now, to violate the
page 322 r provisions of Section 177.
, So, I think the first motion you made is clearly

not supported by the law.
Now,we come to the second motion. He says that this
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defendant was illegally arrested and detained. Now if we
study the juvenile laws under which this defendant was ar-
rested you find the statement in the case of Tilton against
Commonwealth, saying this, quoting the General Assembly-
I think it's in this Act but I'll just read from the decision
in the Tilton case.
,Vith respect to the purpose and intent of this Statute the

General Assembly says, "This law shall be construed liberally
and as remedial in character; and the powers hereby con-
ferred are intended to be general to effect the beneficial
pm'poss herein set forth. It is the intention of this law
that in all proceedings concerning the disposition, custody
or control of children coming with the provisions hereof,
the court shall proceed upon the theory that the welfare
of the child is the pararrnount concern of the State and to the

end this humane purpose may be attained, the
page 323 r judge shall possess all necessa.ry and incidental

powers and authority, whether legal or equitable
in their nature."
Now, everything that was done in this case carried out

these general purposes and intent. There. is evidence in the
record here that we all felt, the Judge and eve.rybody else,
felt that it would be harmful, the Officersfelt that it would be
harmful to this defendant for him to go back down in this
community and therefore he was kept here and has been kept
here ever since that time.
Therefore, certainly 'we were thinking about the welfare

of this defendant.
Naw those are the broad purposes. No,,, let's come to the

'more narrow provisions of the-
The Caurt: One thing that disturbs me greatly in this case

is the fact that Mr. Whitehead told the Officers they had no
right to take the boy out, and although he was not retained
as counsel, they knew about that when they took him out of
jail and took him back down to this place. I'd like for yau
to elabarate on that point.

Mr. Goad: All right. May I come to that 1
page 324 r The Caurt: Yes, you mav.

Mr. Goad: In Section 164 of the Juvenile law
setting up the information to the Judge, investigation, peti-
tion, and so on. That section says this: .

"When the court "-that is, the juvenile court-" receives
reliable inforrrn!ationthat any child or minor is within the
purview 'Of this law or subject to the jurisdiction of the
court hereunder, except for a traffic violation or violation of
the game and fish law, the court shall require. an investig-a-
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tian * * *" I wan't read abaut'the investigatian. Next sen-
tence: "The Caurt may then proceed infarmally to' make
such adjustment as is practicable withaut a petitian o,r may
autharized a petitian to' be filed by any persan 'x' ~, ~,',

Naw, as Yaur Hanar has already mentianed, the .Juvenile
and Damestic Relations Caurt praceeds infarmally, have nO'
arder baaks; the evidence is in the recard here as to' what
happened and as to' what was dane by the Officers under

Sectian 194. Bear in mind theCaurt daes have
page 325 r the pawer and daes praceed informally because

there is nO'ather recard 0'1' meansaf keeping 0'1'-

del'S set up.
Naw, Sectian 194, thraugh 197, dealing with .194 first:

"N a child may be taken intO' immediate custady except:"
Naw, unde,r NO'. (4) this defendant 'was taken intO'immediate
custady:

"When there is g.aad cause to' believe that a child has cam-
mitted an affense which if cammitted by an adult wauld be a
felany. "

Sa we had a right to' take him intO' custady and t.here is
, nO' quest.ion abaut that. Then, gaing an dawn to' 197:

","henever a child under the age af eighteen years is taken
int.a custady the afficer shall taking custady, depending upan
the circumstances exist.ing at the time custady is taken, shall
use the fallawing pracedure 0'1' such apprapriate parts therc-
af:"

NO'. (1) says, "If it is during such haurs as the caurt is
apen, take the child immediately to' the judge and the judge
may arder the child detained in such manner as it determines
subject to' further arder af the caurt."

In effect, I feel that tlUlt was dane in this case.
page 326 r Judge ,"heeler saw this defendant. He was 'nati-

fied by the Officers that the defendant had been
arrest.ed in this case, and the Judge aut.harized the Officer to'
place the defendant. in jail. It wauld certainly be reasanable
there to' assume that further actian was gaing to' be taken
because further actian did have to' be taken under the law and
was taken. Sa therefare, we feel that in this case the Judgc
did arder the child detained in such manner as it determined,
that is, by placing him in jail subject to' further arde,rs 'Ofthe
Caurt.
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Then you ca.me on down to the last part of that section,
and it says, "In an)Tcase where the child fourteen years of
age or over when taken into custody resists, or is in a drunken
condition * * *" "Ii\!ell, those conditions were not present.
"* * * 0.1' if the officer taking custod)Tdeems it to be to the
best interest 'Ofthe child, or in the best interest of the public,
or it is otherwise impractical or inadvisable * ,r., ~,', That
means just about anything. In other 'words, if the officer feels-

for any reason, any reasonable reason-in this
page 327 ( case they were still investigating the case. "The

officm'may first get a warrant." That was dane.
"* ,-" * then may take the said <?hildto the special place 'Of
detention for juveniles or to a separate cell ,of the jaiL"
Of course, we don't have any facilities here. Then it says

this, "Immediately upon a child being placed in a detention
home or jail under this secti'On, or as s'Oonthereafter as is
reasonably practical, the officer shall notify the judge * * *"
"Ii\!ell, that was !'lone, even in compliance with the first pa.ra-
graph and in compliance with this paragraph. "* * * and
shall request the judge to issue proper process and order 'Of
commitment therefor."
Deputy Sheriff Moon has testified that he told the Judge

that they had arrested this defendant, and has testified that
the Judge told him to commit him to jail, or to put him in
jail. It is in evidence here that the Judge was advised that
day that he would have to issue proper papers. Papers were
issued.
There never was any question of bailing him out. No

bail was set from the beg-inning. I didn't recom-
page 328 ( mend any bail in the beginning when the prelimi-

nary Caurt hearing' was held.
The Court : There was a question 'Of bail because I had

the question.
Mr. Goad: There was no question of any bail-
The Court: You mean in the Caunty Court 7
Mr. Goad: In the County Court. And then Your Hon'Or

stuck to the same position' on my recommendation in this
Court, aJ1d there was no bail ever set, no amount was ever
set at any time. There was no question in anyb'Ody's mind
that he would be bailed out, because even an amount was
never set. So he was held here all that time.
. And the last provision there is that the affice,r shall notify
the parents. Well, it is in the record that that was done ..
How can anything- he illegal there when those pr'Ovjsioi1s

have been complied with 7
Now, Your Honor. has mentioned particularly removin,!!'

him from the jail. Well, the Officers were in the p.rocess of
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investigating the case. You mentioned Mr. \iVhitehead g10ing
to the jail and it is in the ,record that he advised the Officers

not to take him from the jail. That's the point
page 329 r you raised.

The Court: That he advised the boy not to go,
that he was a juvenile.
Mr. Goad: That's right. The record is clear on that.

l\fr. Whitehead, I believe the record sho'ws, that at first he
,vas back consulting with the mother and told the Officers that
he was representing the boy. Then at the time he left the
jail he told the Officers that he was not representing the boy.
Now, certainly the Officers of this County investigating a
case are not bound by any orders of Mr. Whitehead, especially
after he has withdrawn from the case. Had he not withdrawn
from the case no doubt he and I would have consulted.
The Court: That's the thing that bothers me. I doubt

whether it makes any difference, Mr. Goad, whether he had
withdrawn or not. He had already, obviously while he was
counsel for these people, had told the Officers that they' had no
right, which the law p.rovides, to take him. And he told the
boy not to go. That bothers me right much as just what the
effect of that might have on this whole thing.

Mr. Goad: You mean the Officers had no right
page 330 r to go forward with the investigation of the case,

a case such as this ~
The Court: Under the Section of the Code which pro-

vides that they shall not transport him in Police cars and
things of that sort. Mr. \iVhitehead informed them that that
was the law.
Mr. Goad: I don't think that is the law, Your Honor,

if he voluntarily agreed to go with them. That's all the evi-
dence we have-
The Court: vVell, ,an adult, yes, but where you have a

fifteen-year old-
Mr. Goad: He had a right to agree toOgo with them, didn't

he ~ The evidence here is that the Officers had asked him
before lunch, 'after he had mentioned this board.
The Court: \iVe appoint guardians ad litem for infants

because they don't have the knowledge or the experience to
answer fm~themselves. That's the thing that troubles me in
this case.
Mr. Goad: Your Honor, I think I can clear it up for you.
The Court: All right, sir, go ahead.

Mr. Goad: Under the evidence the Officers
page 331 r have testified that even before Mr. Whitehead

. went out there that this defendant had agreed
to go with them to try to find where he had thrown this piece
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of plank, .piece of wood, down in the creek or the bushes
somewhere. They asked him where he had thrown it and they
asked him to describe the plank and he couldn't do it, couldn't
tell them. Then they asked him if he would go and show
them where it was. How, in the investigation of the case,
how could you say there was anything wrong about that,
if he agreed to go and show them where the plank was ~
Certainly the Officers, if a juvenile commits a felony as we
claim in this case-the Officers are not hamstrung completely
in their original investigation, the day that the thing hap-
pens.
I don't see any law, certainly undel' the power to investi-

gate a case, they would have a right if the defendant agreed
to take him and see if he could find a piece of wood that
he claimed was the weapon.
The Court: There are entirely different sets of rules.

Applying to juveniles there is a difference.
Mr. Goad: I don't think there would be any-

page 332 r thing wrong there. Assume that they violated
the law when they took him out of the jail, as-

sume that. I don't assume it, but we will do it. And you
come to the proposition of law in this McHone case, McHone
v. C01nrmonwealth, also in IVinston v. Commonwealth. In the
summa,ry of McHone v. Commonwealth was where a person
.had been arrested for driving under the influence' and the
Court held that he had been illegally detained. In other
words, the officers did not do their job. The Court held, as a
matter of law-
The Court: The 'Winston case ~
Mr. Goad: This is the McHone case. I will point out the

distinction between the two. In the McHone case the Su-
preme Court held that the defendant was illegally held in
jail. There wasn't any question about it. He was held there
too long. He was claiming that he was sober and there was
evidence to the effect that he ,,'as S'ober, and the officers
wouldn't permit him to be bailed, and it was found as a
matter of law and fact that he was held illegally.

Just like in this case, suppose Your Honor
page 333 r believes that it was illegal to take him back down

, to the scene, which I do not concede for a minute,
but suppose you did. Then the Supreme Court says this,
"A conviction of a defendant does not lack due process of
law me,rely because the Commonwealth's officer has failed
to perforrn his legal duty in dealing with him after his ar-
rest. " The law supplies him with a civil remedy for that.
"In so acting, the officer goes beyond the authority given

him by the Commonwealth and ceases to be its agent. His
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wrongful act should not deprive the Commonwealth of its
right to enforce its penal laws unless it is made reasonably
clear that such "v,rongfulact has in fact invaded defendant's
constitutional rights aJld deprived him of evidence material
to his defense which he would otherwise have obtained."
Now, it was a foregone conclusion right from the be-

ginning that this defendant was not going to be bailed out.
He was in jail to stay and he has been in jail since then, up
until today. How have his constitutional rights been violated
in any way~ How has he been deprived of a,ny evidence

material to his defense ~
page 334 ~ The Oourt: ,VeIl, of course, tJley say he has

been required to testify against himself illegally.
Mr. Goad: You are asking me about going out. I am

talking about that particular thing now. I haven't come to
that other point yet.
The Court: The same thing would apply to this.
Mr. Wingfield: It is stronger than this because this was

evidence illegally obtained.
Mr. Goad: 'Well, I hadn't gotten to the confession yet.

You are asking me about the trip. The trip could not have
deprived him of evidence material to his defense, could not
have invaded his constitutional rights. Ho',v could the trip
have deprived him of any evidence which he would otherwise
obtain if he hadn't made the trip~ There is no question
there.
Now, in the McHone case it says, "In this case it has not

been shown that the officer's act deprived the defendant of
material evidence."
In the McHone case the defendant was plainly drunk, and

the evidence was clear that he was drunk. And they held that
even though he was held in jail illegally that still

page 335 ~ it didn't violate his right to obtain evidence in his
favor.

In the 'Winston case there was evidence tending to show
that the defendant was not drunk and that he was detained
illegally for over three hours, and that after he was finally
let out then he didn't have the right, which could have been
in his favor, to have a blood test. Therefore, he was deprived
of that evidence which could have been in his favor.
The Court: Did the Court hold that even thou~'h they

arrested him that the detention was illegal, and that that
made no difference as the man was in fact guilty~
Mr; Goad: Yes, sir.
The Court: Let me see that. I didn't recall that the-

Court decided that (reading). All right, let's move along.
Mr. Goad: Now, when you come to the confession, Your
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Honor, the question there, the way I take it-lIl'. Wingfield
has sort of gotten me mixed up as to all these motions .. But
he doesn't want the confession, I understand that. He doesn't

want that to be in the evidence. Now, was there
page 336 r anything illegal about the confession? First, we

have proved that it was a voluntary statement
beyond any question. It was a free and voluntary statement,
that he was cooperating Iyith them and told them the truth.
There is na evidence here that this defendant had heard Mrs.
]'erguson tell her side of it when he made his statement.
When he made his statement yau will see that it goes right
along with what she has testified to today, just about exactly,
as close as two people could tell it. And they were apart that
day. No one knew what the other one had said. This was his
statement and you have heard her statement. The Court
has already admitted the confession as being a voluntary
confession. Now, the question-I take it from :Mr. W'ing-
field's motion, is whether the Court had ordered the defend-
ant detained. Judge 'iVheeler had ordered him detained. He
had been notified that he had been arrested, and he had been
advised that he would have to issue proper papers. If this
Court is going' to say where there is no, certainly no, it
doesn't look like to me-any real mandatory thing in the
law-Is the Court going to say that the Officers in questioning

the defendant had to go into a jail full of other
page 337 r people to question a person, that they can't take

him to an officearound the Courthouse or close to
the jail 'where they can talk to him without any interference
from people who don't have anything ta do with the rase.
The Court: I am not much impressed 'with that point

in the evidence.
, Mr. Goad: All right, we will go on to the next one. The
next motion he made is that the evidence be stricken on at
tempted rape. Do you wish me to argue on that point ~
The Court: If you wish to be heard. ,
Mr. Goad: N0'1', I have an instruction here which is based

on the instructian given and approved in the case of Lufty Y.
the C01n111,OnWealth. That was a case decided in 1919 and a
case verv similar to this one. This is an instructian that
was obje'~ted to and the Supreme Court approved it.

"The Court instructs' the Jury that if you believe from
the evidence bevond a reas'Onable doubt that Ethel Garrison
is under fifteen "years of age, and if you further believe from

the evidence beyond a reasonable doubt that the
pag;e 338 r accused, Mosty Lufty, attempted by force to have

intercourse with her and that he did any overt
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act towards carrying out that purpase, such as taking hold of
her or throwing her down," which is exactly about what hap-
pened in this case, "then he would be guilty of attempted rape
as charged in the indictment in this case."
Naw 'we c,ome to the more recent case of Ingram, v. the

COl1Mnonwealth, and that is very similar to this case. In the
case of Ingram v. the C011vmonwealth the defendant insteao of
asking for eggs he went up to the house and asked for a
jack, for an automobile jack, which was la.ter proved just to be
a pretense to get there. Has Your Honor read this case?
The Court: Yes, I read it.
Mr. Goad: Do you wish me to tell you what is in there ~
The Court: No.
Mr. Goad: \7Ve feel that the Ingram ca.se is very similar

to this case. If you have read it recently I won't go into it,
sir. It is an excellent. authority for our position in this

case on the question of attempted rape. I don't
page 339 r think there could be any question that the at-

tempted rape in this case is similar to the Lufty
case ano the Ingram case and should the .Jury question it
it should be submitted to the Jury. If you have any doubt
on that question I can go into the Ingram case more.
Now, on Count No.2, he alleges that the evidence is in-

sufficient to submit that. It looks like it is just mainly a ,Jury
question on the facts. Here is this rock which is a Tight
good Tack. She was assaulted with that rack. She was
struck in the heao with it. She was knocked down. Whether
the Court would rule as a matter of law that that rock was a
deadly weapon or not I don't know, but it's a danger.ous
weapon. She was partially disabled by it.
You will recall the Clifferent alternatives in the law: Intent

to main, disfigure, disable or kill. And certainly assa uIt
with a weapon such as that is sufficient to {!;oto the .Jury
under Count Na. 2. And the way I have the instructions
f1rawn of course this defendant c'Ou1dn't be convicted of
more than one crime. If he we.re found guilt v of attempted

rape all the others-the Court would tell the .Jury
page 340 r that all the others wauld be dismissed, or he

would be acquitted an, not guilty.
If he was found not guilty of attempted rape then he could

be found guilty of lesser offenses all the wa.y from attempted
rape down to common assault. That's the view we take of
the ca.se.
I think I have covered all of the points, maybe not exactly

in order .. But I think I have covered all of these points and
sufficiently answered all of them. I think now that we can
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proceed with the case and that the motion should be over-
ruled.
The Caurt: Do you wish to be heard further, Mr. Wing-

field1
Mr. Wingfield: Just briefly, Your Honor. If I can J'ead

you from the last paragraph 'Of the Tilton case. It says,
"Section 8 'Of the Virginia Constitution guarantees to an
accused, whether guilty 'Or innocent, that 'He shall not be
deprived of life or liberty, eXGeptby the law of the land."
Skipping to the next sentence. "In the trial :ofthe defendant,
Tilton, the constitutional provision has not been satisfied,

in that he was denied the benefit of the investiga-
page 341 ~ tion required by section 16-172.42."

N:ow, this infant has been deprived of his
liberty by virtue of a violation of the laws with reference to
his detention and otherwise. In reference to that, sir, if yau
will 'read it, these questions that I have indicated on pages
58 and 59, I would submit-
The Court: What sections are they1
Mr. "V-ingfield: The 4th section 'Of16.1-194, through Sec-

tion 197. And I say to you f.rom all of this evidence that
there has been a flagrant violation of this defendant's rights
with reference to his liberty.
The Court: All right, gentlemen, we will adjourn until

1 :00 0 'clock.

AFTERNOON SESSION.

1:00 a 'clock p. m~

The Court: There are multiple questions that have been
raised in this case and I am presently of the opinion that
possibly some of them should have been raised maybe on an
application fo,r a writ of habeas corpus before or after the
indictment. In order to be fair to both sides I think under the

McHone case I shauld at this time overrule the
page 342 ~ motion and allow the defense to present its evi-

dence.
You can state your exceptions now or later if you wish,

Mr. Wingfield. .
Mr. Wingfield: I will state them later but let me get the

objection in, sir.
Counsel for the defendant excepts to the ,ruling 'Of the

Court for reasons which have been stated when the motion
was made and with the permission of the Court the gr'Ounds
of exception will be put in the record later.
The Court: All right, call yaur witnesses, Mr. Wing-

field.
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MARCELLUS HUTCHINSON,
a witness called by and on behalf of the defense, being first
duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. 'Wingfield:
Q. You are Marcellus' Hutchinson 1
A. Yes, sir.
Q. Where do you live, Marcellus 1
A. In Avan.
Q. Where do you live with respect to the home of Mrs.

Henderson, who has testified here 1
A. I live right below Mrs. Henderson.

page 343 r Q. Do you live 'On the Afton side 01' the
Lovingston side 1

A. The Afton side. _
Q. And how far is your house from the Henderson house,

approximately~ Do yon know1
A. I don't know-I would say it is abaut two hundred

vards or mavbe more .
.' Q. From ,~;hereyou live can you see the frant pOl'tion of the
Union Baptist Church yard 1
A. Yes, sir.
Q. 'Where do you work, Marcellus 1
A. I was working at Trimble's Dry Cleaning 111 Crozet,

at that time.
Q. At that time 1
A. Yes, sir.
Q. Howald are you 1
A. Thirty-seven.
Q. Are you married?
A. Yes, sir.
Q. Y'Our family lives in the house that you have just re-

ferred to1
A. Yes, sir.
Q. Do you remember .the day on -\vhich Sharon'Durrette

was arrested 1
A. Yes, sir.

page 344 r Q. That day 1,Jasbeen. stated to be August 7th
of 1958. Is that the date you are referring to 1

A. That's rig-ht.
Q. On that day, in the morning of tbatday, did you see

Sharon Durrette 1 . - .
A. T sure did. .
Q. V\71Je.rewas he ",hen you saw him ~
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Marcellus Hutchinson.

A. When I saw him he was at the Church. It's a big oOak
tree sits right oOnthe edge of the bank on the side of the
Church there, the drive"way where you go up. And when I
saw hini he was under that tree. This was no later than
quarter after 7 :00 when I first saw him and he was there
continuously until I left home going to, work at twenty-five
minutes to 8 :00.
Q. You saw him there at quarter past 7 :OO~
A. Yes, sir.
Q. And you know he was there continuously mitil twenty-

five minutes to 8~:OO~ .
.A. Yes, sir. '
Q. On that day ~
A. Yes, sir.
Q. And was it twenty-five minutes to 8 :00 when yo~ left

home to go to work ~
A. It was twenty-five minutes to 8 :00 when I left home.

Q. Y,ou heard later about him being arrested
page 345 r later that day~

A. Yes, sir, when I got home that evening my
wife told me that he had been arrested.
Q. Had you heard anybody scream before you left or

know anything about it1
A. No, sir.
Q. You don't know about after twenty-five minutes to 8 :00,

but you know he was there until twenty-five minutes to 8 :OO?
A. Yes, sir.

, .
Mr. Wingfield: vVi~nesswith you.

CROSS EXAMINATION.

By Mr. Goad:
Q. How did you happen to see him at 7 :15 ~
A. Well, I always watch the time in the morning so I won't

be late going to work. "
Q. V,Therewere you when you sa,\vhim at 7 :15 ~
A. I was in the kitchen looking out the back door. The

back door faces the Union Baptist Chul'ch and it has a big
glass in it.
Q. ,V"herewas Sharon when yon saw him ~
A. He was under this tree. \
Q. On the side of the road ~
A. Yes, sir.
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Marcellus Hutchinson.

Q. Not up in the Church yard~
page 346 ~ A.",Vell it's on the Church property.

Q. It's right dawn off of the main raad '/
A. That's right.
Q. And you just happened to look aut yaur ba.ckwindaw?
A. Back door.
Q. Out of your back door and yau saw him down the

road~
A. Yes, sir.
Q. Right beside the Church 1
A. That's ,right.
Q. And yau just happened ta laok at your watch and it was

7 :151
A. That's right, because I watches my time pretty closely in

the morning before I go ta work. '
Q. Look at that pietUTe. Is this yaur hause right here 1
A. Yes, sir.
Q. Is this Durrette's hause up on the hill there, right

there 1
, A. I believe it is. It laaks like the tap af it there.
Q. And is this the top af the ChUTch.
A. That's the top af the Church, the Union Baptist.

Q. And yau saw down an the raad from yaur
page 347 ~ back'daar here1

A. Yes, sir. The back daor is an the far side
from where this picture was taken.

Q. You could see from your back dOlOrdown to where the
raad is 1
A. Yes, sir.
Q. Laaks like there are right many bushes and trees in

there, Hutchinsan. '
A. It's not any trees in there, little bushes about that high,

I guess. But it's clear vision fram my back dOlOrout to the
Church.
Q. The Church is up an the bank, isn't it1 Sort of elevated

and a right goad distance trom the road f
A. Yes, sir. ' "'VeIl,we live up an a bank, too. The house

is up on a higher bank than the Church is on.
Q. What did yau do, just stay there at your back daar and

just watch him f
A. No, I didn't-
Q. Didn't you-'
A. Na, but I cauld see him off and on between that time.
Q. ",Vhvwere you paying any attentian to' him?
A. Well, I just wasn't paying any attentian at all.
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Henry Reed.

Q. You weren't paying any attention at all and you didn't
even know who it was, did you ~

page 348 r A. 'Yes, sir, I knew who it was because I've
seen him there before 'waiting on Jackson to pick

him up.
Q. Well, that's a ,right good distance from your house down

to 'the Church, isn't iU
A. No, sir.
Q. And you say there were no bushes or trees there to ob-

struct your vision of the highway where he was ~
A. No, sir, there wasn't a thing to keep me from seeing

him from where I was.
Q. ,Vhat time did you leave for work that day~
A. I left at twenty-five minutes to 8 :00.
Q. All right, stand aside.

The witness stands aside.

HENRY REED,
a witness called by and on behalf of the Defendant, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. Henry, where do you live~
A. I live up above O. F. Farrar's store.
Q. How old are you ~
A. Forty-seven.

Q. Are you mar,ried ~
page 349 r A. No, sir.

Q. On the morning of August 7th-or rather,
the day that Sharon Durrette was arrested, do you recall that
day~
A. Yes, sir, J saw him that morning when I went to work.
Q. You saw him that morning~
A. Yes, sir.
Q. Do you know what time you saw him ~
A. Yes, sir.
Q. What time was it~
A. Twenty after 8 :00.
Q. Twenty minutes after 8 :OO~
A. I mean tweJity minutes after 7 :00.
Q. How do you know the time ~
A. I looked at my watch.
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Henry Reed.

Q. \\Then you saw him?
A. Yes, sir.
Q. How were you traveling?
A. In the b'uck, pickup truck.
Q. Anybody in the pickup truck with you?
A. Yes, sir, a whole gang of men.
Q. How many were with you?
A. There we,re five.

Q. And when you passed you say you looked at
page 350 ~ your watch ~

A. That's right.
Q..And it was 7 :20' when you drove by1
A. That's right. , '
Q. ,,'\Thereabouts at the Church was he and which Church

was iU
A. At the Avon Baptist, colored Church.
Q. And where was he, in the yard?
A. No, sitting up at the sign, right at the sign.
Q. Sitting down1
A. Yes, sir.
Q. And you know it was twenty minutes after 7 :OO?
A. Yes, sir.

Mr. \Vingfield: Witness with you.

By the Court:
Q. How did you happen to look at your watch riding along

there?
A. I didn't want to get to work too fast.
Q. Too fast~
A. That's right.
Q. \Vhere were you working ~
A. \Vorking at Greenfield Hollow for Carl Barnes' saw-

mill.

The Court: All right, Mr. Goad.

CROSS EXAMINATION.

By Mr. Goad:
page 351 ~ Q. What kind 'Ofwatch did you have ~

A.It's right here (showing watch to counsel).
Q. How did you drive your truck along with both hands,

getting out the watch 1
- A. I wasn't driving.
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Ardelia Johnson.

Q. You weren't ,driving ~
A. No, sir.
Q. 'Where were you sitting 1
A. Sitting in the back.
Q. And you rode along and just when you happened to see

DurrettEl you reached in your pocket and got out your watch ~
A. No, the boy sitting with me, Frank, he asked me what

time it was.
Q. Just at the time you happened to pass where you say

, you saw him 1
A. That's right.
Q. Vlas that 8 :2001' 7 :20 ~
A. It was 7 :20. '
Q. Are you sure about that 1
A. Sure I'm sure.
Q. Why did you first say 8 :201
A. Sir~
Q. \Vhy did yo,u first say 8 :20~

A. I just got' mixed up.
page 352 ~ Q. Just got mixed up ~

A. That's right. '
Q. All right, that's all.

The \Vitness stands aside.

ARDELIA JOHNSON,
a witness called by and on behalf of the Defendant, being
first duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. Ardelia, do you remember the day that Sharon Durrette

was arrested 1 '
A. Yes, sir.
Q. Was that on August 7th 1
A. Yes, sir. .
Q. On that day were you in an automobile that went along

Route 151 by what they call the Union Baptist Church, the
Avon Baptist Church 1
A. Twas.
Q. Do you know whether there was a car anywhe.re in front

of you or not, or whether anybody may have been in a car in
front of you ~
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Ardelia, Johnson.

A. No, I don't think so. I think we were-Henry, who
just got off the stand was the only one ahead of us.

Q. He ",vas ahead of you 7
page 353 r A. That's right.

Q. \Vho was in the car with you '?
A. Mr. Frank Alexander and Miss DOl'othy Reed. Mr.

Alexander was driving.
Q. And you know that Henry Reed was ahead of you 7
A. Yes, just in front of me, just in front of us. .Well, we

were practically together.
Q. In other words, the two cars were traveling along7
A. That's right, and that was all.
Q. Did you see Sharon DUTrette thatmorning~
A.Yes, sir.
Q. Do you know exactly what time it was '?
A. Yes, sir.
Q. \Vhere was he when you saw him 7
A. Hewasseatecl on a rock right beneath the sign in front

of Union Baptist Church. There is a big tree there and the
sign is beside the tree. rrhe roek is tl1ere below the siu;n and
he was sea.ted there.

Q. And what time was that 7
A. That was 7 :20.
Q. ,Vere y'ou headed for work ~
A. Yes, sir.
Q. Where do you work ~

A. In Waynesboro.
page 354 r Q. ,iVhat time are you supposed to be at work ~

A. About 8 :00.
Q. And you know it was 7 :20 and that Henry Reed was in

front of y,ou; the car that you were in ~
A.. That's right.

Mr. ,iVingfield: Witness with you.

CROSS. EXAMINATION.

By Mr. Goad:
Q. Did you look at YOUTwatch ~
A.. Yes, sir, I happened to look at my watch - because

Dorothy asked me what time was it.
Q. Right when you happened to go by ,the place where DUT-

rette was sitting~ 0

A" That's right.
Q. Somebod~; happened to ask you what time it was ~
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Frank Alexander.

A. Yes, I looked at my watch and it was 7 :20, and he was
there up ,on the bank, and he waved to us and we waved
back.
Q. He was sitting down, wasn,'t he1
A. That's right.
Q. Where do you live?
A. I live in Avon, right up there above O. Ij'. Farrar's

store, right in the back there.

Bv the Court:
" Q. 'When yon say above it, 'do you mean this

page 355 r way on Route 1511
A. That's right.

Q. Up on the bank before you get to that orcha.rd?
A. It's right up on a bank tl]ere. It's the first house that

Yiouget to after you come this wa.y. It's on the right-hand
side coming.

By Mr. Goad: (Continuing)
Q. "Where does Henry Reeel live?
-A. In the same house.
Q. You live in the sa11]ehouse with Henry Reed?
A. That's right, Henry, Dorothy.
Q. How about Marcellus? Where does he live, 'Marcellus

Hutchinson?
A. Oh, be lives down the r,oad from us. He's the house

next to the Union Baptist Church down there.

Mr. Goad: That's all.

The witness' stands aside.

FRANK ALEXANDER,
a witness called by and 'on behalf of the Defendant, heing
first duly sworn, was exa:miriedand testified, as follows:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. F'rank, on .the day that Sharon Durrette was arrested,

did you see him in the morning .of that day?
page 356 r A. Yes, sir.

Q. 'VYereyou in the automobile with Ardelia,
who has just testified?
. A. I was driving.

•.....
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Prank Alexander.

Q. Where was he when ynu saw him ~ ,
A. He was right under that sign, that sign at the Church,

Uninn Baptist Church.
Q. And can YQUestimate the time ~
A. Well, the way wecnme-;-abnut the time, 'Onenf the gids '

sitting in the back says, "Where is Sharnn ,vorking aU"
I said, "He is wnrking with Jnhn Jacksnn." And nne nf them
said, "Maybe we ',re a little late." I 100nkedat the watch and
nnticed it was just 7 :20. I said, "Ynu dnn't go. to. ;wnrk no.
way until 8 :00 0. 'clnck." And I paid no. mnre attentinn to.
it, no.mnre attent~nn that day.
Q. And ynu heard later that he had been arrested ~
A. That's right.
Q: Ynu knQw Sharnn pretty well, do.n't ynu ~
A. Yes, sir, I knnw him..
Q. Do. ynu knnw his general reputatinn in that cnmmunity

as a law abiding citizen ~ ,
A. I know he is a law abiding citizen. He's a gnnd Sunday

Schnnl bny. He wnrks in the' Sunday Schnnl. He works 'On
the usher bnard at the, Church. And I felt that was abnut as
gnnd as I cnuld expect frnm teenagers.

page 357 r Mr. 'Wingfield: You may ask 0 him.

,CROSS EXAMINATION.

By Mr. Gnad: .
Q. Where do. ynu live, Frank ~
A. I live in Dirt Town. ,
Q. Tell the Cnurt and Jury where' that is with reference to.

the Avnn Pnstnffice~
A. ",!VeIl,it's Snutheast frnm Avnn;
Q. Ynu knnw where the Un~nn Baptist Church is, dnn't

ynu~
A. Yes, sir.
Q'. Well, is, it nn the Aftnn side Qf that or is it nn the Green-

o field side 1
A. Ynu mean where I live at~
Q'. Yes, where ynu live.
A. Well, Y'OUsee, Aftnn side is nn the left-hand side nf

1.51. Dirt Tnwn is nn the right-hand 'side. Ynu see, ynu
come nn dnwn 1.51. and turn at W'illiams Creek to. ynur right
to. cnme into. Dirt Town. 0

Q. Is it off 'On that side rnad there gning-just the nther
side, the Aftnn side, nf the nne-lane bridge 1
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Dorothy Reed.

A. That's right.
Q. You turn in that way ~
A. That's right.

Q. SO then you were riding in this car up the
page 358 r road to'wards Greenfields, South ~

A. No, sir. I ;went up there and picked up
those riders because I was driving somebody else's-':"'the
other boy ""vasin the hospital and that was the .reason I
happened to be driving that day.
Q. 'Vere you driving ~
A. Yes, sir.
Q. 'Vere you driving your car ~
A. No, sir, I was driving for another fellow.
Q'. You didn't see any watch yourself, did you ~ You

didn't pull out your watch ~
A. No, sir, I didn't pull out my watch.

Mr. Goad: All right, that's all.

The witness stood aside.

DOROTHY REED,
a witness called by and on behalf of the Defendant, being
first duly sworn,' was examined and testified, as follows:

DIRECT EXAMINATION.'

By Mr. 'Vingfield:
Q. Doroth3T,on the morning of August 7th of 1958, were

you in an automobile with Ardelia Johnson and Frank
Alexander ~ .
A. Yes, sir.

Q. Did you see anything of Sharon Durrette
page 359 r that morning ~

A. Yes, sir, he was sitting out there at the
Church under the sign on a rock.
Q. Do you know what time it was ~
A. I'm the lady that asked the' time. I thought we was

late and I asked Ardelia what time it was and she said
twenty minutes past 7 :00, and I looked up on the bank and
saw Sharon and he. threw up his hand at us.
Q~ And you later dming the day heard about Sharon being

arrested ~
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Ann Bpea.'rs.

A. I read about it in the paper before I came from \Vaynes-
boro.

Q. And you ,remembered the time that you had seen him
and you remembered what had taken place and you let it be
known?
A. That's right, because I really saw him.

Mr. \iVingfield: 'Witness with you.

CROSS EXAMINATION.

By Mr. Goad:
Q. You all just happened to look at your watch when you

rode-
A. No, I mean I was the one tha.t asked the time about the

time we got to the Union Baptist Church. I said to them in
the car, I said, " We are late this morning." And Ardelia

spoke up and said, "No, it's twenty minutes past
page 360 r 7 :00," and we l'ookedup on the bank and Sharon

w~s sitting up there under the tree, right there
on the rock, right by the sign. But I didn't thought, you
know, that this here was going-to come up so that we would
have to say anything about the time, but I was looking at
him at twenty minutes past 7 :00.

Q. It just happened that you all looked at your watch just
as yon saw Sharon?
A. That's right.
Q. You 'aetnallv looked at your 'watch just as you passed

where you elatm he was sitting?
A. I said we was late and she said it was twenty minutes

past 7 :00. '
Q. All rig-ht, that's all. \Vhere do you live, by the way?
A. I live up in a place called Coon's Hill.
Q. You live with Henry Reed?
A. Yes, sir.
Q. And Ardelia Johns'0n1
A. Ardelia Johnson lives there, too.

The witness stands aside.

pa.ge 361 r ANN SPEARS,
a witness called bv and on behalf of the Defend-

a.nt. being first duly sworn, '~7asexamined and testified, ::IS
follows:



Sharon Emanuel Durrette v. Commonwealth of Va. 205

Ann Spea,rs.

DIRECT EXAMINATION.

By Mr. 'iVingfield:
Q. Where do you live?
A. Greenfields.
Q. Where do you live with reference to the Hendersan

home?
A. I'd say approximately four and a half miles.

By the Court:
Q. That would be this side of the Henderson home, wouldn't

it 1
A. That's right.

By M,r. Wingfield: (Continuing)
Q. On the morning 'Of August 7th, the day that Sharon

Durrette was arrested, did you see Mr. Henderson that
morning 1
A. Yes, sir, I did.
Q. 'Vhere did you see him?
A. On the back of a trailer pulled by a tractor, driven by

Mr. O. F. F'arrar.
Q. And what time was it when you saw Mr. Henderson 1

I am talking about the step-father of Mrs. Ferguson.
A. I would say that it was between ten; and

page 362 r fifteen minutes after 7 :00 '0 'clock: ,
Q. 'iVhere was he when 'you saw him 1

A. He was standing on the trailer holding to the seat of
the tractar.
Q. I mean whereabouts, at what location 1
A. Coon Hill.
Q. And how far is that from his home?
A. Oh, I couldn't say definitely, but it's as much as a

mile. .
Q. And that was between ten minutes after 7 :00 and 7 :00

o'clock?
A. And 7 :00 0 'clock, that's right.
Q. And that's the same Mr. Henderson that testifi:ed

here1
A. That's Mr. Hendersan right here, yes, sir.
Q. And that was the same day that Sharon was arrested 1
A. That was, Thursday.
Q. And the 7:00 a 'clock you are referring to was in the

marning or in the evening?
A. Morning.,
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By the Gourt: . .
Q. Where is this location where you saw this man ~
A. O. F. Farr's store is on the-

Q. Right beside the creek there ~
page 363 r A. That's right. Well, it's be'tween his house

and the top of the hilL ,iVeparticularly noticed
it that morning because evidently he 'was having trouble with
the tracto.r because it was bouncing. And Mr. Henderson was
holding to the seat of the tractor. ,V"e were going to ,V"aynes-
bol'o to work.

Mr. Wingfield: You may ask her.

CROSS EXAMINATION.

By Mr. Goad:
Q. F,Iowdo you know what time it was ~
A.. 'V"e leave home, my home, around five after 7 :00 every

mornmg.
Q. Did you look at your watch ~
A. We always do. It's four or five of us that ride in the

same car and we always compare watches to see .who is right
and whether we all have the same time or not.

Q. You compare watches every morning when you get to-
gethed
A. Dh, huh, every morning. ',V"e sure do.
Q. That's the first thing you do, you conlpare watches ~
A. Well, not the first thing, no. The first thing we do is get

. our stuff together that we have got to take to work.
Q. I mean when you get in the car.

A. No, because,ve get in thecal', when we leave
page 364 r the house.

Q. Did you compare watches when you passed
by where you claim you saw Mr. Henderson ~
A. No, we had done that before.
Q. You didn't compare watches at that time ~
A. No, sir.
Q. V\7howas driving the tractor ~
A. O. F. Farrar.
Q. And are you sure you saw Mr. Henderson on the tractor?
A. Most certainly did. .
Q. Which way was' the tractor going~
A. Towards the orchard. It's up the road towards Green-

fields.
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Marie Durrette.

By the Oourt:
Q. Is that towards what they call Rockfish orchard ~
A. I believe they turn off near the same road as Rochfish

orchard.

By Mr. Goad: (Continuing)
Q.. Which side of the car were you sitting on, the car that

you were riding in ~
A. I was with the driver.
Q. On the front IQrback seat~,
A. Front.

Q. i-Iow many .were III the car ~
page 365 r A. Four.

Q. Which side of the road .was the tractor on?
A. The other side.
Q. Why were you paying so much attention to this tractor ~
A. vVell, we were just laughing at him having such a

difficult time steadying himself. Evidently Mr. Farrer was
having ,trouble steadying the tractor. I don't know what had
happened but it was just bouncing and he was holding to the
seat evidently to steady himself.
Q. All.right, that's all.

The witness stands aside.

MARIE DURRETT,
a witness called by and on behalf of the Defendant, being first
duly sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. 'Vingfield:
Q., You are the mother of Sharon Durrette ~
A. Yes, I am.
Q. On the morning 'Ofhis arrest do you know what time he

left your house to meet a.nybody~ .
A. Well, Sharon left home between five and ten minutes

after 7:00 0 'clock to meet John Jackson. . Some calls him
Key Jackson.

page 366 r Q. Was he dressed to go to work ~
A. Yes, he was.

Q. Dressed in work clothes ~
A. Yes, he was.
Q. You know it was between 7 :05 and 7 :10~
A. Correct.
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Marie D1brrette.

Q. And do you know where he was supposed to meet J ack-
son?
A. He was supposed to meet Key, John Jacks'on, at Union

Baptist Church, right down at the foot of the hill. He goes
down the hill and across the highway and up on the Church
propm'ty and that's where he usually meets him.

Q. Ho,v old is ShariQn?
A. Sharon was :tiftee!!years old. He is sixteen. He had

his sixteenth birthday on the 24th of August.
Q. Is he still going to school, or was he going ta schoal up

until vacation for the Summer?
A. Yes, he was.
Q. And what grade was he in?
A. Well, he wa:spromoted to high scho'Oi.
Q. Had he been working foOl'John Jackson after school

had let 'Out~
A. Yes, he had.
Q. Did he expect to go back to school this Fall?

A. Yes, he did.
page 367 r Q. But he has been in' jail ever since August

7th?
A. He most ce,rtainly has.
Q. Did you learn on August 7th that he was in jail Of

A. Yes, at 12:00 'O'clock I was at John Jackson's, the
man which Sharon ,worked for. I was in the house there and
same of the children came in after the Trooper had picked
Sharon up and they picked him up at 12:00.0 'clock Noon.
Some 'Of the children' come in and said, "Miss Marie, the
Police got Shar'on and gone down the, road. " And SiQKey
stepped out and went across the road, because they had
asked him that they just wanted to speak to Sharon. So I
asked Davie Durrette would he carry me dawn to the house.
He didn't tell anybody where they was carrying him, just tald
him to come on and get in the car, that they wanted to talk to
him. And then Sharon got in the cal' and shut the door
and down the road they went.
Sa I got Davie ta car,ry me hack to my home and I didn't

find anyone at home, so I asked him would he bring' me to
Lovingston and so he did.

Q. And you came to Lovingston?
A. I certainly did.
Q. And do you knaw what time it was you got to Loving-

ston ~
A. 'VeIl, we left home I reckon around ten minutes after

or fifteen minutes after 12:00. So we came, you know, just
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111arie Durrette.

about the time it takes to drive from my home
page 368 ( up here t.o Lovingston.

Q. When you got here where was Sharon ~
A. They had Sharon upstairs in the Sheriff's office,across

the hall.
Q. Did you stay 'in sight of him within the building, with

reference to him, from: that time~
A. Yes, I sit upstairs. I consulted Mr. Goad here as one'

of the Troopers had told me to go to him. And I asked him
would it be any chance for me to stay 'with Sharon. He told
me he didn't loww, that he was in the Sheriff's office. So
he told me to go ahead and have a seat, which I did. I sat
there at the door. And I sat there and they didn't bring
Sharon down. So I came downstairs and stayed out there
and waited.
Q. Did you see Judge ,iVheeler~
A. No, I did not. Noone informed me to go to him.
Q. I've got to stick 'within the rules of evidence, but let me

ask you this. Subsequently did you find 'Out that Sharon
was in jail, was in the jail, locked up over here ~
A. Yes.
Q. Did you go to that jail ~
A. I certainly did.
Q. "Vas Mr.' Robert '~Thitehead lJ1 that jaiH
A. Yes, hc was.

Q. Did Sharon make any complaint in your
page 369 ( presence and in the presence of Mr. Robert White-

head about the manner in which he had been
treatcd ~
A. Yes, he did.
Q. What statement did Sha1"onmake ~
A. Thcy "Tauldn't let me to see Sharon.
Q. Did you hear the accusation yourseln
A. You mean when I was in the jaiH
A. Ycs, I did.
Q. And 'what did Sharon say there in the presence of any

Officcr that might be there ~
A. ,iVell, Mr. Whitehead, Sharon Key, and I was in the

jail and Mr. Dixon came in and Hart, and I'm not too sure,
I think Mr. Whitehead .
. Q. The Deputy Shc1'iff~
A. That's right. And so Sharon had told Mr. Whitehead

before they came in asking had a warrant had been issued to
him, and Sharan told him no. He said it was a white piece
of paper or either a yellow paper.
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111Q,1'ieDu,rrette.

Q. I don't know that you can tell .vhat he told Sharon, but I
want to know what Sharon said about the Officers when the
, Officers came in.

A. 'Well, when Mr. Dixon walked in Sharon said, pointed
out, and said in our presence, "That's the big man that hit
me in my stomach, slapped me in my face, and told me that if

I didn't own up that I was at this lady's house
page 370 r that he would give me the same thing that they

give Emmett Till." So he asked me who was he
speaking of and I told him who he ,-vas,referring to.'

Q. That was the statement that Sharon made to Mr. Dixon
in the presence of you and Mr. ~\Thitehead?
A. That's right, and in the presence of Mr. Dixon. He

pointed him out when he walked in. He most certainly did.
Q. Do you know whether Mr. ~Nhitehel:ldhad'any conversa-

tion with the Officers conc~erning the future handling of
Sharon ~
A. Yes. I went over and asked Mr. 'Whitehead would

l]e-
Q. I would like for you to tell it but it isn't proper. ~Nere

you present when Mr. ~Vhitehead made, any statement to any
of the Officers?
A. He told them-

Mr. Goad: Your Honor, I object to that. It is hearsay.
I've let some of it go on.
The Court: This boy was present, the Officers were

present.
Mr. Goad: He hasn't established that.

By the Court:
Q.. Who was present when you heard this statement by Mr.

W"hitehead~ , .
A. Mr. Di~on, Mr. "Whitehead, and myself, and Key.

page 371 r By Mr. Wingfield: (Continuing)
Q. ~VasSharon there?

A. Yes, he was.

The Court: All right, go ahead.

Q. ~Vhat did Mr. ~\Thitehead tell the Officers?
A. He told them not to take Sharon out froin the jail be-

cause he was 'only a boy fifteen years old. "

Mr. Wingfield: You' may ask her.
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Marie D1(,rrette.

CROSS EXAMINATION.

By Mr. Goad:
Q. Are you this boy's mother?
A. Yes, I am.
Q. And you tell us that he left home that morning between

7 :00 and 7 :1O?
A.That's correct.
Q. Dressed in his work clothes?
A. That's right.
Q. And you didn't see him again until he was in jail?

Is that right?
A. I didn't say I didn't see him "again until he was in

jail.
Q. \Vhere was the next time you saw him after he left your

home that morning?
A. I saw him at John Jackson's house where he was picked

up at. .
page 372 r Q. Did you see him before he was picked up?

A. Yes, I did.
Q. What time was that, you say 11 :30 or 12 :001
A. No, they arrested him-I don't know 'whether they ar-

rested him but they asked him to get in the car around 12 :00
o'clock.
Q. You were down at John Jackson's house 1
A. Correct.
Q. SO then you didn't see him from between 7 :00 or 7 :10

in the morning until approximately 12:00 0 'clock that day 1
A. I just stated that. I saw him before 12 :00 0 'clock.
Q. Well, what time. was it that you saw him!next after he

left home that morning?
A. Vilell, it was around the middle of the morning when I

saw him. '.
Q. Can you estimate what time it was that you saw him?
A. No, because I didn't look at my' watch.
Q. Did you see him just a short time before Sgt. Gaunce ,

came in and asked him to go down to Hebron Church 1
A. \Vell, certainly I did because he ,vas out there in the

yard playing; with John .Jackson's children.
Q. \~Tell, how long before that had you seen him the next

time 1 'When did you gOto John Jackson's1
page 373 r A. I went there early in the morning.

Q. And when did Sharon come in there 1
A. Sharon was there when I got there.
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M.arie Durrette.

Q. Did he stay there the whole moming~
A. Of course.
Q. Do you know what time you got there~
A. Not exactly.
Q. You can't tell us what time you got there that morning ~
A. I just stated I couldn't tell you exactly because I didn't

look at my watch.
Q. You didn't look at your watch ~
A. No.
Q. 'Well, one thing for sure, you don't know what happened

or anything about Sharon from the time he left your house
that morning until you got down to John Jackson's house ~
During that time in the middle, you don't know' what hap-
pened, do you ~
A. What you mean ~
Q. I say you don't know whe,re he went or what he did,

of your own knowle.dg'e, do you ~
A. Yes, I know where he was at, because he was at John's

house when I got tllere.
Q. I say, before that you don't know where he was.

A. '''Tell, I told you he went to the Church.
page 374 r Q. Did you see him ~

A. V,Thycertainly- W'hat you mean, did I see
hillii~

Q. What. you have testified to is that he-1 just want to
establish this. He left home between 7 :00 and ten minutes
after 7:00? .
A. I said between five and ten after 7 :00.
Q. W'e.11,between five and ten after 7 :00.
A. That's what I said.
Q. And then you didn't see Sharon again untp you went

to John Jackson's house later on in the morning? .
A. Cor,rect.
Q. All right. And you don't know what happened in the

meantime 1 You don't know anything about what happened
between 7 :00 and the time you went to John Jackson's house 1
A. Of course I don't know what happened. I just know

that John was supposed to pick him up.
Q. But you don't know anything about that of your own

knowledge, do you ~
A. No.
Q. All right, stand aside.

The witness stands aside.
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J. J. Reed,--:B. P. 8m"ith.

page 375 r J. J. REED,
a witness called by and on behalf of the De-

fendant, being first duly sworn, was examined and testified,
as follows:

DIRECT EXAMINATION.

By Mr. 'Wingfield:
Q. You are J. J. Reed?
A. Yes, sir.
Q. Do you live near Av'on?
A. Yes, sir.
'Q. Do you hold any 'officein any Church?
A.' Yes, I do.
Q. ,iVhat Church?
A. The Union Baptist Church .
. Q. What officedo you hold in that Church?
A. Deacon.
Q. How long have you been living in that vicinity?
,A. "Tell, practically raised there. Been away for several
years but it's really my home there.
Q. Do you know Sharon Durrette?
A. I know him.
Q. Do you know him pretty well~
,A. Pretty well, I reckon.
Q. Do you know others that know him that live around

there?
A. Oh, yes.

page 376 r Q. Through social and Church relationships?
A. ,~TlJo?

Q. People who know him?
A . Yes, yes, that's right.
Q. Do you know his Q,'eneralreputation for truthfulne~s and

as a law abiding citizen?
A. Yes, I do.
Q. Js that reputation good or bad?
A. It's good, yes, sir. Good.
Mr. ,iVingfield: You may ask.
Mr. Goad: Stand aside.
The witness stands aside.

S. P. SMITH,
,a witness called by and on behalf of the Defendant, being first
duly sworn, was examined and testified, as follows:
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John J[M)kson.

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. Where do you live ~
A. I live one mile North of Avon on Route 638.
Q. You are a farmer, aren't you ~
A. Well, practically.
Q. Are you a deacon in the Church that Sharon goes to ~

A~ Yes, I'm Chairman of my Board and also a
page 377 r Deacon. f

Q. Chairman of the Board ~
A. Yes, sir, and Secretary. of my Church.
Q. How long have you known Sharon ~
A. I've been knowning him all his life.
Q:. Do you know others that knovv him ~
A. I know many of them /that knows him.
Q. Do you know his general reputation in t.hat community,

the eom;munity in which he lives, for being truthful and a
law abiding citizen ~ '
A. Well, I don't know nobody-I'm speaking for myself-

I don't know of an~Tthingthat would go against his rlpcom-
mendation to be a law abiding citizen of our neighborhood.

Q. He goes to your Church ~
A. Yes, sir.
Q. Goes to your Sunday School ~ .
A. Yes, sir. And he's an usher of 'Our Church.
Q. 'He wouldn't get that positi'0n, from the position that you

hold, unless you heard somebody else. talk about him ~

Mr. Goad: Your HonoT, he is leading the witness. That's
immaterial anyway.'

Q. Well, is that reputation good '01'bad ~
A. It is good.

.Mr. Wingfield: You may ask him.
Mr. Goad:' Stand aside.

The witness stands aside.

page 378 ~ JOHN .JACKSON,
a witness called by and on behalf of the Do-

fendant, being first duly sworn, was examined and testified, as
follows:
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JoJvn Jackson:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. John, I don't want to repeat anything that you /have

told previously, hut I do want to ask you this. Were you at
the Nelson County jail on the day of August 7th in the early
afternoon of that dav at a time Mr. Rohert Whitehead was
present and at the s~me time Sharon Durrette 'was present,
and Officer Dixon and Officer Hart was there and perhaps
another Officer1
A. Yes, sir.
Q. ":Vereyou there 1
A. I was there.
Q. Did you hear Sharon make any statement with reference

to any treatment that he had received at the hands of any
Officer1
A. He said that one had hit him and-Had hit him up in

his face and hit him in his stomach. '
Q. To whom did he direct that statement 1
A. I don't know the fellow, hut he pointed to the man.
Q. Who did he point to as having hit him 1

A. I don't know one of them from another but
page 379 r he said a fellow did it~Ibelieve he said, Officer'

Dixon. '
Q. You heard Sharon make that accusation 1
A. I think he did.
Q.' Did you hear Mr. "Whitehead, M,r. 'Robert Whitehead,

make any statement to the Offieers1
A. He did that.
Q. What did he tell them 1
A. He told them that-at the time we was in there the

Officers came in-they says to Sharon that they decided to
take him hack down to the scene. Mr. Whitehead said they
advised hy law to put him in jail and said they still are ad-
vised by leaving him in there.
Q. He told the Officers that?
A. He told the Officers that.
Q. Did you hear Sharon say anything about having made

any confession?
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John Jackson.

A. What you mean ~
Q. "Yell, let's put it this way. Did you hear Sharon say

anything about what any Officerhad threatened to do to him~
A. Well, he did.
Q. What did he say'?
A. He said they were going to do him like-if he didn't tell

it, that they were going to do him like they did some other
. case of some kind. I don't know what it was.

page 380 ~ Q'. You didn't know who they were talking
about~

A. No, I didn't know.
Q. How far is your house, approximately, fr:om the Union

Baptist 'Church~
A. vVell, I just don't remember. I Imagllle about three-

quarters of a mile, I imagine.
Q. You've never measured it ~
A. I don't think it's quite a mile. I think it's around

three-quarters.
Q. You have previously told about what time you picked

Sharon up and I won't repeat that. .You may answer Mr.
~~. . .

A. Yes, sir.

CR.OSSEXAMINATION.

By Mr. Goad:
Q. 'Vho was present there III the jail when you say you

were there~
A. His mother.
Q. 'Vho else~
A. And Mr. 'Whitehead and myself.
Q. Just you three ~
A. Us three was there. ,71[e was there and the Office,rscame

lll.
Q. ,7I[ho'came in ~

. , A. I don't know the Officers but three of them
page 381 ~ came in. .

Q. Three Officerscame in ~
A. Yes, sir.
Q. How about Sharon, was he there ~
A. Yes, sir, he was there.
Q. V\Tere the three OfficersDeputy She,riffs Or State Police ~
A. I don't know what they-I don't know who they was

but I know he pointed to this ,oneman.
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Laura Banks.

Q. Did he have on a brown suit or a blue suit?
A. He had a brown suit on.
Q. All three of them?
A. No, all three of them didn't have brown suits on. I

don't reckon they did. I never paid particular attention
to what thev had on.
Q. 'VeIl then, you didn't know who he was referring to,

did you?
A. I know what was said.
Q. Did Sharon' tell you that he had already agreed to go

back with the Officers-
A. No, he didn't.
Q. Let me finish my question. Did he tell you that he had

already agreed to go back with the Officers to the Ferguson
home and look for this plank or stick that he had told them

he had thrown away in the creek? '
page 382 ~ A. No.

Q. He didn't tell you that?
A. I didn't hear him.
Q. Did SharoD-tell you at that time that he had already

admitted that he had been there on the back porch?
A. He told us that he hadn't, been there.
Q. He didn't tell y'ou that he had already told the Officers

that he had been there?
A. No, he didn't tell me that.
Q. And you didn't hear anything said about a plank?
A. Didn't hear anything said about it.

Mr. Goad: All right, that's alL

The witness stands aside.

LAURA BANKS,
a witness called by and on behalf of the Defendant, being
first duly s,,;orn, was examined and tes~ified, as follows:

DIRECT EXAMINATION .

. 'By Mr. Wingfield:
Q. 'Ve,re you at John Jackson's, or Key Jackson's as they

call him, house the day that the Officer came there and got
Sharon?
A. Yes, sir.
Q. Had you been there all the morning?
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Laura Banks.

A. Yes, sir, I gat there-I spent the night with
page 383 t M.rs. Teese, a 'widaw lady-

Q. That's all right. Yau were at Jackson's
hause that marning7
A. Yes, sir.
Q: Did yau have any accasian at knaw what time it was at

any time between 7 :00 and 8 :00 a 'clack that marning 7
A. Yes, sir. :Mrs.Teese asked me, she said, "Laura, when

yau get ta the hause ask the little girl to go to the store for
me, " and when I gat ta the house Sharon was already
there.
Q. ,\That time was that 7
A. ,\Then I went an .in I said, "I want yon ta go to the store

for Mrs. Teese," and I loaked up at the clock and she said,
"N ow7," and I said, "N a, wait until after we eat auI' break-
fast." And it was ten minutes ta 8 :00, and Sharan was al-
ready there.

Q. What was he doing at J acksan's hause? .
A. Had twa girl,Sin a wagan and he was pulling it around

the house, sitting in a wagon.

By the Court:
Q. They were little girls 7
A. Yes, sir, they were small girls. One is eleven and the

ather ane is ten, ten and eleven.

By Mr. \\Tingfield: (Cantinuing)
Q. And this was at Key .Jaeksan's hause 7

page 384 t A.. Yes, sir.
Q. At ten minutes ta 8 :007

A. Yes, sir.
Q. And Sharan was already there 7
A. He was already there.

Mr. ,\Tingfield: ,Vitness with you.

CROSS EXAMINATION.

By Mr. Goad:
Q. Did you laak at the watch 1 Did yau happen ta laak at

the watch then 7
A. Na, when I went in and by talking to the little girl I

laaked at my clack. It's an electric clock over on the ice-
box.' .

Q. .Just as yau gat ta this house and you say you saw
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Sharan there yau happened ta laak up at the clack~
A. Yes, when I went in.
Q. As saan as yau went in ~
A. Yes, sir, because I wanted the little girl ta ga ta the

stare.
Q. All right, that's all.

The witness stands aside.

page 385 r SHARON DURRETTE,
the, Defendant, being first duly 'swam, was

examined and testified in his awn behalf, as fallaws:

DIRECT EXAMINATION.

By Mr. Wingfield:
Q. Sharon, an the day af yaur arrest, August 7, 1958, yau

left yaur hame headed far what place ~
A. Union Baptist Church.
Q. V\Thywere yau gaing ta Unian Baptist Church ~
A. Because Key Jacksan always picks me up there.
Q. And what time was he suppased ta pick yau up ~
A. He usually picked me up abaut 7 :00.
Q. Abaut 7 :OO~
A. Yeah, about 7 :00.
Q. ViThenyau gat ta Unian Baptist Church what did yau

do~
A. I taak and sat dawn the,re.
Q. Yau sat down where ~
A. Sat down at tlle sign at the Church an a rack.
Q. Did you ga anywhere before J ahn J acksan, '01' Key

.Jackson, gat there ~
A. Na, lain 't went nawhere.
Q. Yau stayed right at the Unian Baptist Church.
A. Yes, I sat right daw'n there.

Q. Yau mean at the sign?
page 386 r A. Yes, at the sign.

Q. Did yau ga ta the hame of Mrs. Milfard
FlergusOl1~
A. Na, I didn't.
Q. Did you ga by the hame af the Hendersan's an the

way dawn there ~ .
A. Na, I didn't.
Q. :Vlere yau there cantinuausly until .Jacksan picked yon

up?
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Shal1"on Durr'ette.

A. Yea;h,I was there when he picked me up.
Q. And when you left there where did you go '!
A. "Wewent on down to F'arrar's store and John stopped

there and he picked up something for his truck. Then we took
and went back to his house.

Q. Did you see Laura Banks after you got the,re~
A. Yes, she were on the porch.
Q. You saw her on the porch ~
A. Yea, I seen heron the porch.
Q. Subsequently, were you in the Nelson County jail ~
A. Sh~ ,
Q. Were you in this jail late in the afternoon ~
A. Yes, I 'were in the jail.
Q. Did your mother and John Jackson come to the jail ~
A. Yes, they did.

Q. ,Vas Mr. Robert ,Vhitehead there?
page 387 r A. Yes, he was there.

Q. Did you make any statement to Mr. Robert
'Whitehead about anybody having struck y,ou~
A. Yes, I told Mr. Robert Whitehead, Dixon was beating

me in the face and hit me in the stomach.
Q. ,Vhy did you tell him that ~
A. Because he kept on slapping me and told me if I didn't

Sigl1 them papers he 'was going to do me like Emme.tt Till
down in Mississippi.

Q. And you did tell Mr. Robert ,iVhitehead he had said
that~
A. Yes, I told him that.
Q. 'Were you telling him the truth?
A. Yes, I was telling him the truth.
Q. And did you hear Mr. Hobert ,Vhitehead tell the Officers

anything?
A. Yes, he told them to let me stay right there at the jail

and don't carry me back.
Q. Did you go; to her house?
A. No, I didn't go to her house.
Q. 'Why did you sign that naped
A. Because he started beating me in my face and told me

if I didn't sign that paper he "Tas 'going to kill me.
Q. ,Vere you scared?
A. Yeah, I was scared a li,ttle bit.

page 388 ~, M.r. vVingfield: ,Vitness with yon.
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CROSS EXAMINATION.

By Mr. Goad:
Q. Just scared a little bit when somebody was threatening

to kill you 1 Is that all you were seaTed 1
A. Yeah, I was scared right much.
Q. -Wewill change that then from a little bit to right much.

Now, when this was going on, Sharon, this was around the
middle of the day, wasn't iU
A. What going on 1
Q. ,i\That you have just been telling us about, when Mr.

Whitehead was out there and you were telling him about
Dixon threatening you and so on, hitting you as you claim 1
A. Yeah, about 12 :00.
Q. ,i\T ell, the date that this-the time that this papm' was

signed was 5 :45 p. m., almost six hours later. Is tha:t right 7
A. ,i\That1
Q. When you signed this statement1 You signed it, didn't

you1 '
A. Yes, I signed it. _
Q. And did you sign it at approximately quarter to 6:00

tha t evening 1
A. No, I signed that paper that morning.

Q. You signed this paper that morning f
page 389 r A. Yes, I did.

Q. ,Vhat timef
A. As soon as they got through fussing with me and all

that.
Q. Did you Sig!l the paper before, Mr. ,Vhitehead came

out there1
A. Yeah, I signed it before he came out there.
Q. Before yom: mother came out there 1
A. Yeah, it was before my mother came out there.
Q. vVell, the Officers have dated this and timed it at 5 :45

p. m. You claim that you had already signed it when your
mother and Mr. ,Nhitehead and ,the r~st of them ,-were out
there 1
A. I had already SIgned it.
Q. You had already signed it 1
A. Yes. .
Q. ,VeIl, if you had already signed it at that time why

did thev take vou back to- Avon after thaU
A. They said they wanted to se~ if the woman could identify

me.
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Shalron Durrette.

Q. ,¥ ell now, SharoOn,you were taken by the Ferguson
home right after you were arrested, weren't you ~
A. Then they took me back that' evening.
Q. Didn't they take you back t.hat evening to try to find this

piece of WOQd~
page 390 ~ A. Yeah, they tried to find that, too, but they

say if she can identify me.
Q. SOyou admit, do you, and you know it's the truth, that

when they took you back to Avon that evening it was because
you had tJoldthem you would try to find a piece of plank that

, you had used ~ Is that righH
A. No, I didn't tell them about no plank.
Q: Didn't you tell them that that was the reason you were

going back down there, to find the plank for them ~
A. No, I didn't tell them nothing". Mr. Robert Whitehead

told that Officer don't carry me back down there or nothing".
Q. "Vhy did they carry you back down there then if it

wasn't for the plank ~ To find the plank or board.
A. ,¥hen they carried me out of jail they said they were

going to have me fingerprinted and then when they carried me
down there t.he~Tsaid I was going 'on down there anyway.
Q. Do you recall anything about a plank that day~ Did you

tell them anything about a plank~
A. Yeah, when he was beating me in the face he told me

I'd better tell them that kind of plank, that I'd used soOme~
thing like that.
Q. Well then, did you tell them that you had thrown the

plank away in the creek~
A. Yeah, I told them I had thrown it away in

page 391 ~ the creek.
Q. SO that's conecU

A. I didn't throw it in the creek, though.
Q. I know, but you told them that, though ~
A. Yes, I told them that.
Q. ,~Teknow you didn't throw it in the creek but you told

them that and then after you told them that, wasn't that the
reason they went back down to Avon and took you toOtry to
find where this plank was ~
A. I don't know. They said they had to take me down

there to have my fingerprints.
Q. They took you to Avon to take your fingerprints ~
A. Took me down. to the Police office.
Q. Now, if vou signed this statement when you claim you

did in the middle of the day, the Officers didn't even know
that y,ou had used a rock at that time, did they?
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A. I didll't tell them I used no rock.
. Q. No, you had told them you used a plank, used a piece
of wood, didn't you P
A. I didn't tell them that, for a minute.
Q. Well, I say you did tell them that, though, didn't you?
A. Tell them what?
Q. That y,ou used a plank or a piece of wood?

A. Yes, that's because they just kept on beating
page 392 r me, though.

Q. SOwhen this statement was signed, if it was
signed in th~ middle of the day, it wasn't any need to go back
to Avon, was it ~ In this statement you admit the rock.
A. Thev toak me back there.
Q. \Vhe'n you were picked up by Officer Gaunce do,vn at

JiQhn Jackson's house, you were brought by Hebron Baptist
Church, were you not?
A. Yeah, I \va's brought by there.
Q. And did Mrs. Ferguson come out to the car and see

you?
A. Yes, she did.
Q. Did you see her 1
A. Yeah, I saw her.
Q. And did she say you were the one1
A. She said it.
Q. That's what she said. So there wasn't anv need to

take you, back to Avon to have her look at you again, was
there?
A. They took me back down there and pulled in that yard

and told me to get an outside 'Ofthe car and I stood on the
outside of the car and she say, yeah, I was the 'One.
Q. Then they brought you on to Lavingston, didn't they?

A. Yeah, then they brought me on back here.
page 393 r Q. Now, I notice you have a little phrase that

you use a lot. You say "I took and ('ame on
back," or "I took and did this or I took and did that."

Mr. \Vingfield: \Vhen did he say that?
Mr. Goad: He said it about four or five buies when yon

were questioning him. '.
Mr. Wingfield: I don't recall that he said that and I

have been listening carefully.
Q. Isn't this statement in your own wards, Sharon? Didn't

Trooper Hart write this statement down late that evening?
A. He w,rote it that morning.
Q. Troopei' Hart \yrote it that morning.
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A. Yes, he wrote it that morning.
Q. Did he tak<:ldown your own wards, try to take down

what you said?
A. He took some of my words down.
Q. Did you tell him this, "I took a.nd ran out .of the door"?

"Vere they your own words, "I took and ra.n out of the
door"?
A. No, Dixon sa.y that himself. You see, he was the one

that taken it all down.
Q. And then did you tell him in your own words, "I took

and jumped across the bank"? Did you tell him that?
A. Yes, that was when he was beating me that'morning and

they sa.y that.
page 394 r Q. And then did you say in your 'O,,,nwords,

"I took and came back through the field to the
Union Bapfist Church"? ,iVere they your own words?
A. I didn't tell them that.
Q. Where did this beating take place, now? ,iVhere did it

take place?
A. ,iVhat beating?
Q. The one you are talking about.
A. "Tell, when thev was heating me in my face and all they

was down behind the Health Center.
Q. Behind the Healtll Cent,ed
A. Bottom of the Health Center.
Q. The basement of the Health Center?
A. Yeah, in the basement.
Q. ,iVhat did they hit you in the face with?
A. He had his hano like this.
Q. He hit you with his fist?
A. Yeah, with his fist.
Q. Did it leave any mark on you?
A. No. it didn't leave no mark, on me.
Q. Did it bloody your nose or black your ey~ .or cut your

lip or nnytbilH!:like that?
A. No, it didn't.
Q. Didn't leave n mark on you?

A. I ain't seen none.
page 395 r Q. Did you tell Mr. ,iVhitehead out at the jail,

I or aJl~70n,e else, ,vhell John Jacl{son, a.nd ~Tour
mother and all of them were ,out there, did you tell them that
you had already signed this statement?
A. Yes, I told them I sl1tned it.
Q. You told them that you had already signed the stnte-

ment?
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Sha,ron Durrette.

A. I certainly did told them.
Q. Now, did you tell OfficerHart tbat you went out to work

that morning down by the Union Baptist Church, and then
, did you tell him that you decided to go up to Mrs. Ferguson's?

A. I didn't tell him no such thing.
Q. You didn't tell him that ~
A. No, I didn't.
Q. Did he read this statement over to you ~
A. He read the longhand to me.
Q. Then did he read the typewritten ~
A. No, he didn't.
Q. And you signed it ~ '\\lhy did you SIgn it if it wasn't

true?
A. \iVhyI signed it if it wasn't true, because he made me

sign it.
Q. Trooper Hart made you sign it?

A. Yes, he did. I mean, Dixon made me sig'n it.
page 396 ~ Q. Did you hear Mrs. Ferguson testify here

todav?
A. Yes, I hem:d her testify.
Q. Had you ever hea.rd her testify before during the time

this case was pending~ Have you ever heard her make a
statement about this case before~
A. No, I didn't hear her make none.
Q. "Tell, how did you, get all the infori11a.tion to go in

yonr statement about walking up to her house, picking up a
rock, asking if she had any eggs, and so on ~ How did you
get all that information if you didn't tell it to the Officers~
A. Because Dixon told me, he say, "You know you went

_up there to that wQman's house and asked for a dozen eggs."
Q. Dixon is the QnlyQne that you have got it in for, is that

right ~ The rest of them treated you all right ~
A. He is the only one that done something to me.
Q. He is the only one that did anything to you ~ The other

Officers treated you all right ~
A. Yeah, they did.

Mr. Goad: All right, that's all.

The witness stands aside.

Mr. Wingfield: "Ve rest, Your Honor.
The Court: All right, sir. Is there anything further,

Mr. Goa.d~
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page 397'( vV. C. HART,
Trooper, upon being recalled on rebuttal by the

Commonwealth, was examined and testified, as fol1ows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Marie Durrette, the mother of this Defendant, has testi-

fied that you were present when the conversation took place
in the jail in the presence of John Jackson and Robert "White-
head and she and the defendant, is that correct ~
A. No, sir, it is not correct.

Mr. Wingfield: If the Court please, it is my recollection
that she said she wasn't positive that he ,vas there.

]\1[1'. Goad: No, I think she was positive. John Jackson
was the one that didn't know but she was positive that he
was there.
The Court: Thev were all a little uncertain of the identitv

of the Officers. Tli'at was my impression. .

Q. 'Vere you present at that time ~
A. No, sir. I ,vas only at the jail on two occaSIOns. I

was not there at that time.
Q. All right, sir, stand aside.

The witness stanq.s aside.

page 398 r GEORGE HENDERSON,
a witness caned on rebuttal, having been prev-

iously sworn, was examined and testified, as follows:

DIRECT EXAMINATION.

By Mr. Goad:
Q. Mr. Henderson, one ,of these witnesses, Ann Spears, has

testified that that morning yon were on the back of Mr.
Farrar's tractor going up Coon Hill. Is that correct or
noU
A. No, sir, that wasn't cor,recLI can prove by these Officers

that I was at home.
Q. Well, she said you were down on Mr. Farrar's tractor

hetween 7 :00 and ten minutes a.fter 7 :00 that mornil1f.!,".Is
that correct ~ '-
A. I can pl~oveby the Preache,r I wasn't down there and I
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W. C. Hart.

can prove by several people that I wasn't down there. The
Officersand all lmowed I was at home all day. .

Mr. ",iVingfield: May the Court please, he testified prev-
iously that he had been at honie all morning in his direct
testimony.
Mr. Goad: 'I've got a right to rebuttal.
The Caurt: I don't think the,re is any testimony that he

wasn't down at Farrar's. I think he would have a right to
rebut that.

page 399 r Mr. Goad: That's all I wanted to ask him.
The Court: And you have asked him.
Mr. vVingfield: I have no questions.

The witness stands aside.

W. C. HART,
Trooper, upon being recalled by the Commonwealth, testifies
further, as fol1ows:

DIRECT EXAMINATION.

By M.r. Goad:
Q. This defendant has testified that this written statement

was taken around the middle of the day on Thursday, August
7th. Did you take any written statement or make up any
written statement, or make up any written statement, or write
up, or type up for him to sign, and did he sign any written
statement 'Ofany kind before 5 :45 p. m.,on August 7th ~
A. No, sir, absolutely not. _
Q. "'Vashe presented ,vith any statement before 5 :45'p. m.?
A. No, sir, I never even questioned bim before that tiine,

except the time we got in the automobile and went to Avon.
That was the first conversation I had had with him.
Q. Did you ever hear him claim before today that he had

signed the written statement in the middle 'Ofthe day?
A. Na, sir.

Mr. Goad: All right, that's all.

page 400 r CROSS EXAMINATION.

By Mr. ",iVingfield:
Q. Trooper Hart, it is true tbat you went with Mr. Dixon,

Mr. "Whitehead before you went to lunch dawn to tbe If ealth
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W. a.Hart.

building in the basement with them and discussed their going
to lunch, didn't you 1
A. No, sir, it's not true at all.
Q. Well, I understood one of the Officers to say that-

two of the Officers say that: '
A. The discussion about going to lunch was right 'Outside

of the Courthouse here, right there. next to the entrance to
the jail. As a matter of fact, a couple of Police cars were
parked around there.

Q. Where was the boy at that time~ ,Vhere was Sharon
at that time 1
A. I dan't know where he was. He was either in jail-I

assume that he was in jail at that time.
Q. Well, if I misunde,rstood some of these Officers to say

that when 'they left the Sheriff 'soffice that you, included,
went to the Mator Vehicle office-the Officers headquarters,
whatever it is-down in the County Health building, and
there discussed whether you would question him further or
go to lunch 1
A. That is absolutely incorrect, sir.

Mr. 'iVingfield: That's all.

The witness stands aside.

page 401 ~ M,r. Goad: That is all,' sir.
The Court: The Jurors have indicated that

they would like to have a view Of the scene.

Note: At this time the Court, Jury, counsel, Prasecutrix
and Defendant take a viewing of the scene.

,¥hereupon, upon returning to the Courtroom the £ollowing
proceedings were had~

Mr. V,Tingfield: Your Honor, pertaining to the view there
is 'One question that I'd like to ask of one witness. I
don't know whether there are any witnesses here who could
answer that question with reference to something we saw at
the scene. Could I be permitted to ask either Mr. or Mrs.
Ferguson the lOnequestion that I indicated to you, sir 1
The Oourt : Yes, sir. Mrs. Ferguson, comeback to the

witness stand justa moment.
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ANNIE F'ERGUSON,
having been previously sworn, upon being recalled, testified
further, as follows:

, 'A. No, sir.
Q. No dog at that time ~
A. No, sir.

Questions by Mr. \V"ingfield:
Q. Mrs. Ferguson, do you have a dog'?

A. I did not have a dog at the time but I do
page 402 r now.

Q. You did not have a dog at that time ~

Mr. 'Wingfield: That's all I wanted to ask, sir.
Mr. Goad: That's what I wanted toOask her.

The witness stands aside.

_ The Court: It's so late and it will take an hour or more
to finish instructions and I think I had better excuse the ,Tury
u'nt.il 9 :30 in the morning, and I will ask the counsel to re-
maIn.

\iVhereupon, Court was adjourned, to reconvene at 9 :30
a. 111. October 29, 1959.

Mr. 'Wingfield: If the Court please, I'd like to renew my
motion that I made at the conclusion of the evidence offered
by the Commonwealth, both to strike and to dismiss. And
my grounds for it will be the same as those set forth in the
grounds that I enumerated in my argument at the time.

'. In addition to that we now have additional
page 403 r evidence which has eome from the defendant

which has substantiated the position that I am
taking in that argument. So, for that purpose I now renew
both motions:
The' Court: I overrule your motions.
Mr. Wingfield: I'd like to except to the Gourt's ruling

and 0 save the point.
The Court: All right, sir.

oNote: At this time the Court and Counsel consider the
instructions to the Jury; whereupon, the following objections
and e:kceptions were made by counsel:

page 404} 'The Court, having indicated that he would give
o • Instructions #1, 2, 3, 4, 5, 6, 7, 8 and 9 offered by

the Commonwealth, Mr. Wingfield said that he 'Objected'to
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the giving 'Of Instructions 1, 2 and 3 and excepted to the
ruling of the Court in allowing said instructions to be given
on the grounds that there was not sufficient evidence before
the jury to warrant the giving 'Ofan instruction on attempted
rape. The Court over-ruled the objection, whereupon counsel
for the deJendant excepted for the reasons stated in his
ohjection.
The Court, having considered the instructions 'Offered in

behalf of the defendant, refused to give Instructions marked
J, K, H, F and E to which refusal counsel for the defendant
noted his objections and excepted to the ruling of the Court
on the grounds that, with reference to Instructions J, K and
H, the same would instruct' the jury with reference to a
question 'Of fact and that the jury should have the right to
know the law applicable to such facts and, with reference to
Instructions F and E, the refusal of the Court to give said
Instructions was excepted to on the grounds that the jury
was entitled t'0 be instructed as to the law ""ith respect to
juveniles and to determine by the application of such law
whether or not the constitutional rights of the juvenile de-

fendant had been violated.
page 405 r The Court reconvened on October 29, 1959, and

the Court instructed the jury as follows:

In each and every case when the evidence is all in, it is the
Court's responsibility to give you some instructions as to the
law applicable to the charges made against the accused per-
son. Now, of course it is first your exclusive duty and per'0-
gative to decide what has been proved. It is up to you to say
what witnesses you believe and give them such credit as you
think is warranted, taking into consideration their ,oppor-
tunity to see and to know what went on and their intelligenee
or lack of it and their interest in the 'case, if any, and toOgive
such credit as you feel is due. -Whenyou have determined
what you think the facts are, then you should take the in-
structions and apply the law to those facts.
You are instructed that your verdict in this case may be one

of the following: vou may find the accused guilty of at-
tempted rape, or guilty of malicious wounding, or g"uilty of
unlawful wounding, or guilty of common assault, or . not
guilty.
You are instructed that if you believe from the evidence

beyond a reasonable doubt that the accused, Sharon E. Dur-
reite, did feloniously assault 'oneAnnie H. Ferguson, a female
over 16 years of age, with intent to have camel knowledg-eof

her against her will and by force, and then did
.page 406 r there attempt to rape her, then the Jury shall find

- the accused guilty of attempted ,rape and fix his



Sharan Emanue:l Durrette v. Cammanwealth 'Of Va. 231

punishment at death; 'Orin the discretian 'Of the Jury, canfine-
ment in the penitentiary far life 'Or far any term nat less
than three years.
Yau are further instructed that if yau da nat believe fram

the evidence that the accused is guilty 'Of attempted ,rape,
but da believe fram the evidence, beyand a reasanable daubt,
that the accused did maliciausly waund 'OneAnnie H. Fergu-
s'Onwith intent ta maim, disfigure, disabled, 'Orkill her, then
y'Oushall find the accused guilty 'Ofmaliciaus waunding and
fix his punishment at canfinement in the penitentiary far nat
less nar illIare than twenty years.
Yau are further instructed that if yau da nat believe fram

the evidence that the accused is guilty 'Ofattempted rape 'Or
malicious waunding, but yau da believe fram the evidence
beyand a reasanable daubt that the accused is guilty 'Of un-
lawfully wounding said Annie H. Fergusan ,"vith intent ta
maim, disfigure, disable 'Orkill, then yau shall find the accused
guilty 'Ofunlawful waunding and fix his punishment at can-
finement in the penitentiary far nat less than 'Onenar mare
than five years, 'Or by canfinement in jail far nat exceeding
twelve manths and a fine 'Ofnat exceeding $500.00, in yaur
discretian.

Y'Ouare instructed that if yau da n'Ot believe
page 40'7 r fram the evidence that the accused is guilty 'Of

• attempted rape, nar 'Of maliciaus waunding 'Or
unlawful waunding, but yau da believe fr'Om the evidence be-
y'Ond a reasanable daubt that the accused is guilty 'Of cam-
man assault upan the said Annie H. Fergusan, then yau shall
sa find and fix his punishment at canfinement in jail far
nat exceeding twelve manths 'Or by a fine nat exceeding
$500.00, 'Orby bath such eafinement and fine in the discretion
'Of the jury.
Of caurse, if yau find him nat guilty 'Of any 'Of thase things

yau shall say 'Sa.
N'Ow,yau are instructed that attempted rape in criminal

law is the apparent unfinished crime and is oomp'Osed'Of twa
elements; 'One,the intent ta cammit the crime 'Ofrape; twa, a
direct avert act dane taward the cammissian 'Ofthe crime of
rape, but falling shart 'Ofthe executian 'Ofthe ultimate design.
Such act need nat be the last praximate act ta the campletian
'Of the crime in cantemplatian, but is sufficient if it be an act
apparently adapted ta praduce the result intended.
Yau are further instructed that if yau believe frOID the

evidence bey'Ond a reasanable daubt the accused with pur-
pase and intent 'Ofcammitting rape upan Annie H.Fergusan
cammitted an avert act taward the accamplishment of such
purpose which was 'Of a character apparently adapted ta'
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produce the result intended, then you shall find
page 408 t the accused guilty of attempted rape, even though

the Jury may further believe that he subse-
quently voluntarily abandoned his purpose and did no further
act toward its accomplishment.
You are further instructed' tha t the distinction between a

malicious wounding and an unlawful wounding is this: If
the person wounded had died as a result of the wound and the
accused w'0uld have been guilty of murder either in the first
or second degree, that is, a killing with malice, then the crime
is a malicious wounding. 'Whereas, if the accused would
have been guilty of only voluntary manslaughter, that is, a
killing in the heat 'of passion upon reasonable provocation,
the crime is an unlawful wounding.
You are further instructed that, as I said in the begin-

ning, you are the sole judges of the evidence and that you
may believe or refuse to believe any witness and that when
passing upon the credibility of any witness, you may take into
consideration bis interest in the matter in controversy, the
reasonableness or unreasonableness of their statements, his
bias or prejudice in the matter, if any, his manner of testify-
ing and his opportunity for knowing the truth, and all other
surrounding circumstances appearing during the trial.
You are further instructed that a person is pr~sumed to

intend tbat which he does and that which is the immediate
or necessary consequence of bis act.

page 409 t You are further instructed that in the offense
of malicious wounding and unlawful wounding

the Commonwealth must prove that such wounding was with
intent to maim, disfigure, disable or kill. To constitute such
intent, it is not necessary that there be in fact an actual
permanent maiming, disfigurement, disabling or a killing,
hut the wounding must have been done with the intention to
permanently maim, disfigure, disable 'Orkill; and not with the
intent to inflict such temporary or inconsequential injury.
The term" malice" as used in these instructions, and it is

uRed in these instructionR in its technical sense, and may be
either expressed or implied. It includes not only anger,
lwtred, and revenge, but every unlawful and unjustifiable
motive. Malice may be inferred or implied from the delibe-
rate use of a deadly weapon, in the absence 'Ofproof to the
contrary: or"from any deliberate and cruel act done without
reasonable provocation. It is not necessar~T that malice'
shall have existed for any length of time and it may first
come into existence at the time of the wounding.
You are further instructed that while the Commonwealth

must prove the guilt of the accused beyond a reasonable doubt,
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this does not mean proof to a point of mathematical cer-
tainty. If you have an abiding conviction of the truth 'Ofthe
charge, then you are satisfied beyond a reasonable doubt a.nd

must convict the accused. A reasonable doubt
page 410 r must be based upon the evidence. It must not be

an arbitrary doubt without evidence to sustain it.
It must be a serious and substantial doubt in order toOwar,rant '
an acquitta1. It must be a doubt of a material fact necessary
for the Jury to believe to find a verdict of conviction and
not a doubt .ofimmaterial and non-essential circumstances. A
doubt engendered by sympathy or dislike to accept the re-
sponsibility of convicting the accused- is not a reasonable
doubt.
Further, you are instructed that the law presumes the ac-

cused to be innocent 'Ofthis charge alleged against him until
he is praved guilty. The burden rests upon the Common-
wealth to prove the guilt of the accused beyond all reasonable
doubt. Nothing is to be presumed tOr taken by implication
again st him. No mere preponderance of the evidence will
sufficeas in the trial of a civil case; nor is it enough that by
conjecture or speculation he may be supposed to be guilty,
but the Jury must be satisfied by the evidence that he is guilty
bevond a reasonable doubt.

/" Now, a reasonable doubt in every criminal case is not a
mere form to be disregarded by you, but is a substantial part
of the law of this land and, before you can convict the accused
in this case, you must have an abiding conviction in your
mind, based upon the evidence in the case, that he is guilty

beyond a reasonable doubt. If 'you shall have
page 411 r any reasanable doubt as to any material fact

necessary to convict the accused of any offense
whatever under this indictment, you are bound to give him the
benefit of such doubt. If, upon the whole evidence of the case,
there is any reasonable hypot11esisconsistent with the inno-
cence of the accused, he cannot be convicted.
You are instructed that the character 'Ofthe accused, good

or bad, when proved ma:v always be received with all the
other evidence and weighed by you in favor of ,or against him,
RSthe CRsemay be.
Last, you are instructed that you should disregard and re-

ject the confession made bv the accused in this case if you
believe from the evidence that such confession was obtained
by threats, f.orce 'Orundue influence on the part of the officer~.
or that the confession was not freely made bv the accuse,l
without influence of hope .or fear held out bv the officers.
That means that before a confession is valid evidence it must
be freely given and without any intimidation on the part of
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the officers, without any violence 0.1' without any threats or
without any promises. Unless you believe it was freely given,
you should disregard that evidence.

Note: \iVhereupon, the Court and Jury heard the argu-
ment of each counsel. '

page 412 r After argument 'Of counsel, the Jurors retired
to the Jury Room and later returned with the

following verdict:

\iVe, the jurors, find the accused, Sharon E. Durrette,
guilty 'of attempted .nipe and we hereby fix his punishment at
27 years in prison.

Signed: M. TUCKER,
Foreman of the Jury.

Mr. Wingfield: I move to set aside the verdict as con-
tTary to the law and evidence; that the instructions objected
to by the defendant and given by the Court should not have
been given; that the Court erred in not striking the evidence,
certainly in so far as the crime of attempted rape is involved,
at the conclusion 'Of the Commonwealth's evidence; that the
Court erred in not striking all of the evidence at the con-
clusi'Onof all of the testimony in the case ; that the Court
erred in permitting the Attorney for the Commonwealth to
introduce in evidence the alleged confession of the defend-
ant; that the defendant's constitutional rights were violated
in that the law with respect to the arrest, trial, custody,
transportation, and other requirements of the law with re-
spect to juveniles, was not complied with; and on the further

ground that the Commonwealth's Attorney, Mr.
page 413 r Goad, should not have been permitted to testify

as a witness in the case and thereafter .remain as
counsel for the Commonwealth in subsequent proceeding'S be-
fore the Jury.
The Court: All of these various points I will, of course,

take under advisement and will fix a later time to be heard
at greater length. There are a great many points which y'Ou
raise that will require considerable legal research and several
of them, as I have indicated before, are rather disturbing to
me, but I can't set a date. right now. I will set a date later
on when both of you can be heard at length with authorities.
Subsequently, the Court heard arg1unent of counsel and on

May 4, 1959, 'Over-ruled the defendant's motion and excep-
tions to the ruling of the Court were duly noted by the at-
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torney for the defendant on the grounds set forth in the said
motion. '
Whereupon, the Court sentenced the defendant in accord-

ance with the verdict of the jury.

A Copy-:""'Teste:

~. G. TURNER, Clerk.
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