


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5059

VIRGINIA. :

In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Rich-
mond on Thursday the 13th day of August, 1959.

,.

C. A. CLYBORNE, ET AL.,

against

MARY R. McNEIL, ET AL.,

Appellants,

Appellees.

From the Circuit Court of Buchanan County

UPOil the petition of C. A. Clyborne and Paragon Jeweli
Coal Company, Incorporated, an appeal was awarded them
by one of the Justices of the Supreme Court of Appeals on
the 11th day of August, 1959, from a decree entered bv the
Circuit Court of Buchanan County on the 6th day of March,
1959, in a certain proceeding then therein depending wherein
Mary R. McNeil and others were plaintiffs and the petitioners
were defendants; upon the petitioners, or some one for them,
entering into bond with sufficient security before the clerk of
the said circuit court in the penalty of five hundred dollars,
with condition as the law directs.
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RECORD

page 11 ~ TIns D.I<:::EDOF LEASE, made and entered
into this the 1st day of August, 1948, by and be-

tween Mary McNeil, widow of .J. T'V. McNeil, deceased, Virgie
Clifton and Norman Clifton, her husband, Stella McNeil,
single, Macie ~alyers and Edd Salyers, her husband, all of
Buchanan County, Virginia, hereinafter called "Lessors,"
parties of the first part, and James H. :B'ranks, W. M. Cul-
bertson, Jr., and C. A. Clyborne, hereinafter called" Lessees,"
parties of the second part;

\VI'l'NESSETH: WHEREAS, the parties hereto have
heretofore entered into a certain deed and contract of lease
dated the 1st day of August, 1946, whereby the said Lessors
did demise and lease to the said Lessees, for the purpose of
mining and shipping coal therefrom, all of the coal in, under
and upon the real estate hereinafter mentioned;

WHEREAS, under the said lease, the said Lessees have
heretofore paid minimum royalties in the sum of Six Thou-
sand Dollars ($6,000.00);

WHEREAS, tbe parties hereto have agreed that this con-
tract shall entirely supercede the said contract dated August
1, 1946, and that the said contract dated August 1, 1946, is
lwreby rescinded.

'i\TITNESSETH: That for and in consideration of the
premises, the said Lessors do hereby demise and lease unto
the said Lessees, their heirs, successors and assigns, for the
period or periods hereinafter mentioned, the sole and ex-
Clusive right and privilege of mining and removing, by deep
mining or strip mining methods, or both, all of the merchant-
aHe and minable coal upon the following tracts or parcels of
J::md,which are Bituated in Buchanan County, in the State of
Virginia, and which are more particularly described as fo]-
lo.ws:

page 12 ~ All of those tracts or bo~ndaries of land which
were owned by J. G..MeNell, deceased, and which

Vmds are now owned by the parties of the first part, as heirs
at l~w of J. G. McNeil, situate on the waters of Dismal River,
a trihutarv of the Levisa F'ork of Big Sandy River, and
extending from Laurel Fork of Dismal River in an easternly
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direction across Sugar Grove Branch, and adjoining the lands
of James A. McGuire on the South, the P. J. Brown heirs
on the West, the lands of Carrie White, Monie Cole and Cassie
Cox on the East, and Dismal River on the North, and contain-
ing approximately seven hundred fifty (750) acres.
It is further covenanted and agreed between the parties

hereto as follows:

1.

The Lessees agree to pay to the Lessors a tonnage rent or
royalty at tIle rate of fifteen cents (l5~) per ton for each
and every ton of coal of two thousand (2000) pounds mined
from the leased premises. The amount of tonnage royalty
to be so paid for coal mined shall be determined by actual
weight.
H is further agTeed between the parties hereto that a mini-

mum royalt~Tof Four Thousand Dollars ($4,000.00) per yeaI'
shall be payable to the Lessors hereunder by the Lessees on
the 1st day of August, 1948, and on the 1st day of each suc-
ceeding August thereafter during the life of this contract, and
that the sum 0 Four Thousand Dollars ($4,000.00) covering-
the minimum royalty for the year commencing August 1,
1948, has been paid by the Lessees to the Lessors, and receipt
of which is hereby acknowledged, and such minimum rentals
or royalties shall be payable whether sufficient coal to yield
such minimum royalty shall be mined at the rate of fifteen
cents (15~) per ton or not. Ho'wever, if the coal mined in any

one year shall not, at the rate of fifteen cents
page 13 r (15~) per ton, yield the said minimum royalty, and

the Lessees shall have paid the said minimum
royalty for such year, then the Lessees shall have. the right
to mine, within a period of six (6) months in the following
year, free of royalty, sufficient coal to yield the said minimum
royalty paid in excess of the coal mined in such year, and
that the Lessees shall have the privilege, within the next
twelve (12) months from this date, of mining, free from
royalty, a sufficient amount of coal which will, at the rate of
fifteen cents (15~) per ton, yield the sum of Six Thousand
Dollars ($6,000.00), being the sum of money heretofore paid
as minimum royalties, as hereinbefore sho,""n. However, it is
further agreed that in case the market conditions are such
that the Lessees are unable to market or sell their coal, the
Lessors will grant to the Lessees the privilege of relief from
minimum rovalty, and exclude the payment of such minimum
royalty. but for market conditions only.
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II.
The tonnage royalties shall be payable on the 25th day of

each month for all coal mined during the preceding calendar
month, and the Lessees agree that on the 25th day of each
month, they will give to the Lessors or mail to them, at their
last known postoffice addresses, a statement showing the
amount of coal mined from the leased premises during the
preceding calendar month.

III.
The Lessees shall keep books of account, showing the num-

ber of tons of coal mined from the leased premises, and said
books shall, at all times, during business hours, be open for
inspection by the Lessors, their agents or attorneys, for the
purpose of comparing and verifying the accounts rendered.

page 14 r IV.

It is further agreed that the Lessees shall have the right
to use all of the surface of said land as is now owned in fee
simple by the said Lessors for the purpose of mining said
coal, the construction of any and all other buildings neces-
sary for the carrying on of said mining operation. There is,
however, excepted from this right or privilege granted to the
Lessees the following:

1. All the cleared land under fence on the portion of land
now used and occupied by Macy Salyers, with the exception
that the said Lessees may have the right to construct a tipple
on the east end of said tract.
2. All the cleared land running 'with the lower end of the

said tract hereby leased on the portion now used and occupied
by Virgie Clifton, with the exception that tbe said Lessees
may have the right to construct a tipple on the west end or
portion of said land. It is, however, agreed between the
parties hereto that the said Lessees may have a right of
way for railroads, or truckroads, or other means of trans-
portation on the lands of the said Macy Salyers and Virgie
Clifton.
3. There is also excepted all the land under fence on the

home place of the said Mary McNeil, with the exception that
the said Lessees may have the right and Drivile~e of using
the truckroad that is already constructed and in use over
and through said property, which said road is to he improved
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and maintained by the said Lessees at their own expense,
leading to and from the State Highway. It is agreed between
the parties hereto that the said Lessees in making use of said
road will indemnify and save harmless the said Mary McNeil,
her heirs or assigns, from any damages which she or they
may sustain by reason of said road being so used by the said
Lessees.

page 15 ~ V.
It is further agreed between the parties hereto that the

said Lessees, their heirs or assigns, will pay all land and
property taxes assessed against the property herein covered
by this lease, beginning with the year 1948, and to continue
during the term of this lease or for such period of time as
such lease remains in full force and effect. It is agreed be-
tween the parties hereto that the said Lessees, their heirs or
assigns, are hereby released from damages for injury, if
any, which may result to the surface of said land by reason
of the mining and removal of the said coal, with the exception
of the three (3) tracts above described, which are (1) the
Mary McNeil home tract, (2) the Macy Salyers tract, and
(3) the Virgie Clifton tract.

VI.
The said Lessees, their heirs or assigns, shall also pay all

taxes that may be assessed against the improvements, fixtures
and machinery and upon all of the coal mined during the
continuance of this lease from the said leased premises.

VII.

The Lessees shall work and mine the coal in the most
effectual, modern, workmanlike and proper manner and in
conformity with the laws now existing or hereafter passed
by the State of Virginia, or by the United States of America,
regulating the working of mines, drifts, gangways, and other
necessa.ry and appropriate openings to and in the beds or
veins of coal hereby leased, with openings for ain,vays and
ventilating passages for keeping the mines in good working
order, to the satisfaction of the engineer of the Lessors: but
in case the Lessees shall claim that the requirements of the
Lesson~' engineer in this regard are unreasonable, then and
in that event, the disag-reement thus arising shall be settled
by arbitration, as hereinafter provided.
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page 16 r VIII.

.Whenever reasonable, the Lessees shall drive the regular
size of gangways and airways through such portion of said
veins or seams of coal as may prove faulty, or may not yidd
minable and merchantable coal, and shall leave no more coal
in the mine opening or workings than in the opinion of the
engineer of the Lessors may be necessary and proper for the
full security of the mines, and shall leave pillars and sup-
ports along the sides of the entries, gangways and elsewhere
as the engineer of the Lessors shall consider necessary for
such security, and shall mine and recover all of the minable
and merchantable coal in said seams or veins of coal which,
by the exercise of care and modern mining methods, it is
practicable to recover. And any disagreement arising under
this clause shall be settled by arbitration, in the manner here-
inafter provided for.

\
IX.

The .f essees shall have the right to rob out and mine the
pillars in or alon,g any room or other working place it aban-
dons, which, in the opinion of the engineer or other proper
offieer or appointee of the Lessors, are not necessary to be
left for the proper protection and Sll.pport of the mines. and
tlopsaid Lessees shall recover all of the minable and merchant-
able coal that by the exercise of skill and modern mmmg
methods, can reasonably be recovered.

X.

The said Lessees shall have the right to use the entries,
haulways, or other excavations in said mine for the purpose
of hauling through said land the coal leased or purchased
from any other person than Lessors, but the said Lessees
shall pay to the said Lessors two and one-half (21j24) cents
for each and every ton of coal acquired or purchased from

any other persons than Lessors and hauled through
page 17 r any of said entries, gangways, excavations, or haul-

ways through the leased premises, and shall keep
a book of accounts showing every ton of coal mined from
other lands and hauled througll any of the excavations, en-
tried, or haulways on the leased premises, and pav therefor
at the rate of two and one-half (21124) cents per ton for each
ton so hauled, each month at the same time the royalties here-
in provided to be paid shall be due and payable. However,
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-

the Lessors do hereby grant the Lessees the right and privi-
lege to haul Lessee 'sown coal purchased, owned, or leased
over lands leased by Lessees from Lessors on the truckroads,
or roads now on the leased premises free of charge. Pro-
vided, however, the said LesRees agree to maintain and up-
keep the truckroads, or other roads at their own expense.

XI.

The Lessors, their agents, engineers, or other officers, or
some other person on their behalf, with their assistants, shall
have the right to enter at all reasonable time the mines and
all other works on the said leased premises, whether below
or on the surface of the ground, in order to inspect, examine,
surveyor measure the same, or any part thereof, or for any
other lawful purpose, and, for those means, to use freely the
means of access to the said mines and works without hin-
drance or molestation.

XII.

It is hereby expressly understood and agreed that all roy-
alties which at any time may be owing to the said Lessors
under this contract, shall constitute and are hereby constituted
and declared a first and paramount lien upon the premises
embraced in this lease, and upon all steel rails, fixtures, ap-
pliances and improvements now or hereafter placed thereon.

XIII.

It is further understood and agreed that if at
page 18 r any time during the continuance of this lease the

Lessees should be prevented from operating the
mines on the leased premises on account or by reason of
general labor strikes prevailing- through the Buchanan County
Coal Fields, or by reason of failure on the part of the Railroad
Companies, after ten (10) days notice by the Lessees, to
furnish, without fault on the part of the Lessees, sufficient
transportation, then, and in either of those events, the mini- .
mum royaltv provided for in this contract shall he abated
until such time as the two causes aforesaid shall have heen
removed, provided, however, that in no event shall anything
he construed as meaning to give relief to the Lessees as to any
amount, except as to the difference between the coal actually
mined and -the amount of said minimum royalty, and provided,
further, that there shall in no event be any abatement from
said minimum royalty for either or both of the causes men-

..-
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tioned in this clause for a greater length of time than three
(3) months in the aggregate in anyone year.

XIV.

It is agreed between the parties hereto that should the
operation of the mines on the leased premises be stopped by
fire, and it becomes incapacitated for work by reaSO~lthereof,
or solely from other providential cause, the payment of the
minimum royalty hereunder shall be suspended until such
time as the necessary repairs or rebuilding can reasonably
be done.

XV,

If at any time, during the continuance of this lease, a dis-
pute shall arise between the said Lessors and the said Lessees
as to whether or not said mines are being worked in a skillful,
suitable and proper manner, as herein provided for, or as to
any other question involving the construction and effect of this
lease, or any part thereof, the dispute or disputes so arising

shall be referred to a board of arbitrators con-
page 19 r sisting of three competent and expert men, 011eof

whom shall be selected by the Lessees, one by the
Lessors and one to be agreed upon by the two thus selected,
and should they fail to agree within twenty-foul' (24) hours
upon such an one, then it shall be referred to the Judge of the
Circuit Court of Buchanan County, Virginia, who shall select
the third as arbitrator, and the decision of said board of
arhitrators shall be final.

XVI.

It is agreed and covenanted by all the parties hereto that
this lease shall take effect on the 1st day of August, 1948,
and continue for the period of twenty (20) years from the
said 1st day of August, 1948. and that the said Lessees, their
heirs or assigns, shall have the right to renew this lease upon
the same terms and provisions as those stated herein, for a
further or additional period of twenty (20) years, and in thr
event of any such renewal, the minimum royalty for said re-
newal period shall be Four Thousand Dollars ($4,000.00) l)er •••
year; provided the said Lessees, their heirs or assigns, shall
give to the said Lessors, their heirs or assigns, at least thirty
(30) days notice in writing of their intention and desire to
renew said lease for said additional period of twenty (20)
ypars, prior to the expiration of said twenty (20) year period.
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XVII.

9

The Lessees shall deliver to the Lessors, their hell's or as-
signs, or one of them, within ten (10) days after the end of
each six (6) months period, a blueprint of a map of the mines
by a competent engineer, which shall show all coal mined by
the Lessees during the last six (6) months period. Said
blueprint shall show all the coal mined from the date of this
lease up to the said last six (6) months period and shall also
show the property lines of the leased premises.

page 20 r XVIII.

It is understood and agreed between the parties hereto that
in mining said coal or making any test holes or drilling any
wells upon said .premises for the purpose of investigating
said land or mining said coal, the Lessees shall not be liable
for any damages incurred by any cave-ins or the sinking of
wells or springs or any other damage that might be incurred
in or by the said operations of the Lessees unless said dam-
ages be to the properties excepted as hereinbefore stipulated.

XIX.

It is further understood and agreed between the parties
hereto that the said Lessees, their successors or assigns, shall
have the right to construct railroads, tramroads, haulroads,
or tipples or other necessary structures upon said leased
premises for the purpose of mining said coal and are also
permitted to use any stone, dirt, water, trees or timber situate
upon said premises for the purpose of mining said coal, ex-
cept on those lands heretofore excepted, and shall make no
payment therefor except the minimum royalties on the coal
mined, hereinbefore provided for. It is further agreed be-
tween the parties hereto that the said Lessees, their heirs or
assigns, may also have the smne rights and privileges to the
use of mining timber and other exceptions as were excepted
on those tracts of surface sold and conveyed by the said .John
MeNeil, now deceased, during his lifetime.

XX.

All of the aforesaid rights and privileges purported to be
vested in the said Lessees are hereby granted under the terms
hereof to the said lessees. their heirs, successors and as-
signs, and all of the aforesaid immunities in favor of the said
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Lessees are and shall be in favor of Hie said Lessees, their
heirs, successors and assigns.

page 21 ~ This lease is executed in duplicate, one copy
thereof being delivered to the said Mary McNeil,

and the other copy thereof being delivered to the said J allles
H. Franks.
(21) The Lessors covenant that they will warrant generally

the title to the coal, rights and privileges hereby leased and
demised, and that they are free from encumbrances.

Witness the following signatures and seals.

Sign 11/17/52

MACIE SALYERS
EDD SALYERS

MARY R. McNEIL
VIRGIE CLIFTON
NORMAN CLIFTON
STELLA McNEIL
MACIE SALYERS
EDD SALYER.S
.JAMES H. FRANKS
"'7\7. M. CULBER.TSON, JR
C. A. CLYBOR.NE

(SeaJ)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)

page 66 ~

•

•

•

•

•

•

•

•

•

•
OPINION OF THE COURT-July 3, 1958

F. W. SMITH, JUDGE.

J olm G. McNeil 'was formerly the o\vner of a tract of land
situate just above \iVhitewood, in Buchanan.,County, Virginia,
containing approximately 750 acres. He died in 1936, leaving
a will dated March 20, 1936; probated September 8, 1936,
and recorded in the Officeof the Clerk of the Circuit Court of
Buchanan Countv, Virginia, in 'Will Book 2, page 20. By this
will he divided his land into three parts, devising his home
place containing. about 30 acres, and including home; out-
buildings, orcllards and gardens, to his widow, Mary R Mc-
Neil, for life, with' remaining to his daughter Stella McNeil;
devised to his daughters, Macy Salyers and Virgie Clifton,
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jaintly "the fields and fiats" in frant af Whitewaad past-
affice. Macy Salyers and Virgie Cliftan later divided the
land so devised to' them, and each has a hame canstructed an
her tract. After the above devises, J ahn G. McNeil devised
the residue af his land to' his wife and three daughters as
tenants in camman.
By deed af lease dated August 1, 1948, Mary McNeil Stella

McNeil, Macie Salyers and Virgie Cliftan leased to' tTames
H. Franks, Wjlliam Culbertsan, Jr. and C. A. Clybarne the
caal an the 750 acres. This 750' acres at the time af the
executian af the lease cansisted af faur tracts, the hame
tract af abaut 30 acres awned by Mary McNeil far her life-
time with remainder to' her daughter, Stella McNeil, ane tract
awned by Macie Salyers, ane tract by Virgie Clift an and the

faurth tract awned jaintly by Mary McNeil, Stella
page 67 r McNeil, Macie Salyers and Virgie Clift an as ten-

ants in camman. These tracts will be hereinafter
referred to' as the Mary McNeil tract, the Salyers tract, the
Cliftan tract and the undivided tract. .
The lease canveyed to' the Lessees, their heirs, successars

and assigns, the sale and exclusive right and privilege af
mining and remaving by deep mining, 0'1' strip mining methads,
0'1' bath, all af the merchantable and minable caal upan the 750
acres.

ARTICLE IV af the lease pravides as fallaws:

"It is further agreed that the Lessees shall have the right
to' use all af the surface af said land as is naw awned in fee
simple by the said Lessars far the purpase af mining said
caal, the canstructian of any and all ather buildings necessary
far the carrying an af said mining aperatian. There is, haw-
ever, excepted fram this right 0'1' privilege granted to' the
Lessees the fallawing:

1. All the cleared land under fen~e an the partian af land
naw used and accupied by Macv Salvers, with the exceptian
that the said Lessees may have the right to' canstruct a tipple
an the east enn af said tract.
2. All the cleared land running with the lawer end af the

said tract hereby leased an the portian naw used and accupied
by Virgie Clifton, with the exceptian that the said Lessees
may have the right to' construct a tipple an the west end 0'1'

partian af said land. It is, hawever, agreed between the
parties hereto' that the said Lessees may have a right af way
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for railroads, or truckroads, or other means of transportation
on the lands of the said Macy Salyers and Virgie Clifton.
3. There is also excepted all the land under fence on the

home place of the said Mary McNeil, with the exception that
the said Lessees may have the right and privilege of using

the truckroad that is already constructed and in
page 68 f use over and through said property, which said

road is to be improved and maintained by the said
Lessees at their own expense, leading to and from the State
Highway. It is agreed between the parties hereto that the
said Lessees in making use of said road will indemnify and
save harmless the said Mary McNeil, her heirs or assigns,
from any damages which she or they may sustain by reason of
said road being so used by the said Lessees."

ARTICLE X provides:

"The said Lessees shall have the right to use the entries,
haulways, or other excavations in said mine for the purpose
of hauling through said land the coal leased or purchased
from any other person than Lessors, but the said Lessees
shall pay to the said Lessors two and one-half (2V2) cents
for each and every ton of coal acquired or purchased from
any other persons than Lessors and hauled through any of
said entries, gangways, excavations, or haulways through
the leased premises, and shall keep a hook of accounts showing
every ton of coal mined from other lands and hauled through
any of the excavations, entries, or haulways on the leased
premises, and pay therefor at the rate of two and one-half
(21;2).cents per ton for each ton so hauled, each month at
the same tirpe the royalties herein provided to be paid shall
be due and payable. However, the Lessors do hereby grant
the Lessees the right and privilege to haul Lessee's own
coal purchased, owned, or leased over lands leased by Lessees
from Lessors on the truckroads. or roads now on the leased
premises free of charg-e. Provided however, .the said Lessees
agree to maintain and upkeep the truckroads, or other roads
at their own expense."

ARTICLE XIX provides:

"It is further understood and ag-reed between the pa.rtieR
hereto that the said Lessees, their successors or assiQ'ns. shall
have the right to construct railroads, tramroads. haulroads, or
Jipples or other llecess~ry structures upon said leased prem-
ises for the purpose of mining said coal-"
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page 69 ~ ARTICLE XX is as follows:

"All of the aforesaid rights and privileges purported to be
vested in the said Lessees are hereby granted under the terms
hereof to the said Lessees, their heirs, successors and assigns,
and aU of the aforesaid immunities in favor of the said
Lessees are and shall be in favor of the said Lessees, their
heirs, successors and assigns."

By deed of assignment, dated January 12, 1951, James H.
Franks and William Culbertson, Jr. assigned their interest ill
the lease to C. A. Clyborne, and thereafter C. A. Clyborne
assigned the lease to Paragon Jewell Coal Company, Inc.
Paragon Jewell Coal Company, Inc., after receiving said

assignment of the lease constructed a tipple and coal pro-
cessing plant upon the east end of the Macie Salyers tract
and has proceeded to mine the coal from the leased premises
and has leased and purchased from persons other than the
lessors coal from other tracts of land and have hauled the
same over all of the tracts except the McNeil tract, and have
contracted with other persons who had coal to sell to bring
the same to its tipple which was paid for 'upon delivery at
sRid tipple.
It also further appears that the defendant, Paragon J e""'ell

Coal Company, Inc. has constructed certain new truck roads
on the surface of all the tracts except the Mary McNeil tract
which new roads were not on these tracts at the time the lease
WRSexecuted and have hauled over these new roads the coal
mined from the leased premises and also coal 'whichwas leased
and purchased from persons other than the lessors, and have
contracted with otber persons \vbo had coal to sell to bring the
same to its tipple which was paid for upon delivery at said
tipple.
It is a well established rule that in construing the lease the

intention of the parties must be ascertained by reference to
the entire instrument and the language used in any part

thereof must not be construed as standing alone,
page 70 ~ but must be interpreted in the lig.ht of the instru-

ment as a whole. Stone,qap Colliery Compa11Y v.
J( elly, 15 Va. 390, 79 S. E. 341.
There appears to be no question presented for decision

as to the Mary McNeil tract. The Question has been raised
with respect to the other three tracts as to whether or not
the PIHagOn Jewell Coal Conmanv, Inc., hereinafter referred
to as Paragon Jewell. stands in the position of successor ann
assign of the original lessees. Tbe easement rights granted in

t.
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the lease are appurtenant to the coal leased thereunder. No
question is raised as to the right of the lessees to make the
assignment to Paragon Jewell. The easement rights, there-
fore, acquired by the lessees and which were appurtenant to
the coal under the lease ,vent with the assignment thereof
to Paragon Jewell in accordance with the provision of Article
XIX, that all the rights and privileges vested in the lessees
should go to their heirs, successors and assigns. Such rights
and privileges as were granted to the lessees therefore, by
reason of the assignment, passed to Paragon Jewell.
The next question raised is as to the right of Paragon

J ewell to construct and use new truck roads or other new
roads on all tracts, except the Mary McNeil tract, which
were not thereon at the time of' the execution of the lease.
Dnder Article IV the lessees were expressly granted .the right
to use all of the surface of the land covered by the lease for
the purpose of mining the coal thereon, subject to the excep-
tions contained in paragraph 1, 2 and 3. Paragraph 2 of these
exceptions specifically grants to the lessees a right of way
for railroads or truck roads, or other means of transportation
on the lands of Macy Salyers and Virgie Clifton. Article
XIX also specifically grants to the lessees, their sucessors or
assigns, "the right to construct railroads, tramroads, haul-
roads or tipples or other necessary structures upon said leased
premises for the purpose of mining said said coal. It is ap-

rent that the right of way for railroads, truck
p:lge 71 ( roads or other means of transportation over the

Salyers and Clifton tracts granted under Para-
graph 2 of Article IV was for the purpose of mining and re-
moving the coal from the leased premises as was expressly
staten .with reference to the similar rights granted under
Article XIX. It is clear therefore that Paragon Jewell, as
assignee of the lessees, has the right to construct new truck
roads or other nevI' roads upon the three tracts for the pur-
pose of mining the coal from the demised premises.
Another question raised is whether or not the right granted

the lessees in Article X to use the entries, haulways or other
excavations for hauling through said premises coal leased
or purchased from any other person than lessor for which the
lessees should pay 2 1/2if per ton should apply to roads or
haulways on the surface. The lease grants to the lesseps their
successors or assigns the exclusive right and privilege of
removing by deep mining or strip mining methods, or both,
all the merchantable coal on the land covered by the lease.
It is common knowledge in coal mining areas that mininQ'coal
by the strip mining method means that method by which the
surface or strata overlying the coal is removed in order that
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the coal may be taken out without any underground operation
and the haulways are necessarily upon the surface. The use
of the entries, haulways or exacavations referred to 'would,
therefore, include not only those used in mining the leased
coal by the deep mining method but also those used in mining
by the strip mining method, and the roads or haulways con-
templated by the parties ,vere not limited to those under-
ground but also included the use of such roads or haulways
upon the surface as would be reasonably necessary to con-
struct and use in mining the leased coal.
It is also apparent, from a consideration of the lease as a

whole and giving effect to all parts thereof, that it was the
intention of the parties that the 2 Ij2if per ton to be paid for

"coal acquired or purchased from any other per-
page 72 ( sons than lessors and hauled through any of said

entries, gangways, excavations, or haulwavs
through the lease premises," was not to be paid for the
privilege of hauling lessees' coal, so acquired or purchased,
over the truck roads or roads which were already on the
leased premises. In other words, the lease provides that the
lesf'ees' own coal purchased, owned or leased should be hauled
"free of charge" over the truck roads or other roads existing
on the leased premises at the time of the execution of the
10:=tse.The use of the words" entries, gangways, excavations
or haulways" as used in Article X of the lease for the use of
which the lessees are required thereby to pay the 2 Ij2~ per
ton are such entries, gangways, excavations or haulways as
the lessees, their successors or assigns had the right to con-
struct and use on the leased premises and did not apply to the
use of truckroads or other roads already on the lease prem-
ises.
It is contended by the petitioners that the rights granted

to the lessees under Article X are applicable onlv to the un-
divided tract and do not apply to the use of the Salyers and
Clifton tracts.
The ])etitioners further f'ontend that the lease granted to

tlw lessees no right to ('onstruct or use any roads or haulways
on the Salyers or Clifton tracts which were not already on
these tracts at tlw time the lease was executed for hauling
any coal except the coal acquired by lessees from the lessors
under the lease.
After excepting the Salyers and Clifton tracts from the

general right granted the lessees to use the surface of the
lands owned in fee simple by the lessors for the purpose of
mining the coal under lease as provided in Article IV of the
lease the lessees are speciflcally granted "a right of way for
railroads, or truckroads, or other means of transportation on
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the lands of said Macy Salyers and Virgie Clifton." It is
conceded that the right of way here granted is only for the

purpose of mining the coal on the demised premises
page 73 ~ and does not apply to coal from any other lands

except insofar as it may be looked to in determining
the rights conveyed under Article X. ,Vhile not conceded, it is
apparent that the same construction is applicable to the rights
and easements granted by Article XIX. It is clear that the
lessees, their successors or assigns were granted the right of
way to construct and to use such railroads, truckroads, haul-
roads or other means of transportation over the Salyers and
Clifton tracts as were necessary, for the mining and removal
of the coal from the entire leased premises including all four
of the tracts covered by the lease. This, of course, included
the right to construct and use new truck roads or other new
roads over the Salyers and Clifton tracts for such purpose
when and where necessarv.
If the lessees, their su"~cessors and assigns had not been

granted any right to construct and use new truckroads or
other roads over the Salyers and Clifton tracts for the pur-
pose of mining and removing any coal, then the argument,
that the rights conferred by Article X, do not apply to the
Salvers and Clifton tracts would have merit hecause the'
right to use the haulways referred to in Article X would
mean such hRulwavs as the lessees. their sucressors or as-
signs hAd a right to use in minin~ the leased coal. hnt since
the leases were under Article IV granted the right to con-
struct and use haulways or other means of transportation
over these two tracts for mining and removing the coal con-
veyed by the lease, the reference to the use of haulways will
be taken to mean the haulways which the lease gave the
lessees, their successors and assigns the right to construct and
use over the Salyers and Clifton tracts as well as the un-
dividen tract.
It therefore follows that the defendant, Paragon .Jewell

as a successor and assign of the lessees has such rights of way
as 'were granted the lessees under the lease, and thereby had
the right to constrnct and use new truckroads or other new

. roans, which were necessary for mining and re-
page 74 ( moving the coal mined from the demised premises,

not onlv over the undivided tract but over the
Sfll~TPrRand Clifton tracts also.
Pl'lragO'1 .Jewell has the further right to use such new

truc]{l'oRds01' o+11ernew roads so constrnctpa ana u"ea ov"r
t1lP snrface of +h8 Salvers and Clifton tracts as well as the
nndivi(1ed tract for hauling "the coal leased or purchased
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from any other person than Lessors" for which it is required
to pay 2 1/2~ per ton for such hauling of all coal leased
or purchased by it from any persons other than the lessors.
Paragon Jewell as sucb assignee has the further right, con-

ferred under Article X, to haul its own coal purchased, owned,
or leased over tbe leased premises, including the Salyers and
Clifton tracts as well as the other tracts, on the truckroads
or other roads, which were on any of said tracts at the time
of the execution of the lease, free of charge.
Paragon Jewell, therefore, is not liable for any reasonable

use of truckroads or other roads, which were on any.of the
tracts covered by the lease at the time the lease was executed,
for hauling any <'oal mined from the leased premises nor
for the use of such roads for hauling its own coal, purchased
or leased from parties other than the lessors, if it maintains
and keeps in reasonably good condition such roads so used,
and it is not liable for construction and use of any new roads
including new truckroads reasonably necessary for mining
and removing the coal mined from the leased premises; but
it is liable at the rate of 2 l/2~ Del' ton, if not already paid,
for all coal acquired or purchased from persons other than the
18ssors aJld hauled over any such new roads including new
trnckroads so constructed or used over any of the tracts con-
tained in the lease.
New rORds. includimr new truckroads, as herein used, shall

be taken to mean roads whirh were not on any of the four
tracts included in the lease at the time it was executed.

If any roads have been constructed or used by
page 75 ~ Paragon Jewell on any part of the leased premises

which were not reasonably necessary for the
mining or removal of the coal from the leased premises
Paragon Jewell had no right to do so and is liable to such
of the petitioners as may have been damaged thereby and it
will be restrained by this Court from any further construction
or use of such roadR if such be the case.
The Court is further of the opinion that a special com-

missioner of this Court should be appointed to ascertain and
report in this canRe the following:

(1) Whether Paragon Jewell or anyone for it has con-
structed or used any roads on an~vof the four tracts of land
included in the leased boundary which were not reasonablv
necessary for the successful mining and removal of the coal
on the leased premises.
(2) If any such unnecessary roads have been <,onstructed

or used, then said commissioner shall determine the location
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of same with respect to the four tracts involve9. in this con-
troversy and the extent of the use thereof and other facts
necessary for the determination of the proper amount of dam-
ages for such unnecessary construction or use, or both, the
amount of damages recoverable therefor and by whom re-
coyerable in this proceeding.

(:3) The number of tons of coal acquired or purchased by
Paragon .Jewell from persons other than t11e lessors and
hauled over new tl'uckroads or other new roads which were
not on the leased premises at the time of the execution of
the lease but which were reasonably necessary to construct
and use in order to successfully mine and remove the coal
from the leased premises.
Paragon Jewell claims the right to deduct 2 1/2~ per ton

from the weight of the coal as loaded on trucks and weighed
at its tipple for what is called tare weights. consisting; of
sla te, ~lsh and other impurities in tlJe coal. The lease pro-
vides for the payment of royalty on the coal mined from the
le:,srd premises and royalty for hauling coal not leaserl nor

}yucha,sed from lessors, but is silent as to any such
page 76 ( deduction or any other deduction for tare weight.

The evidence does not shovYwhat amount of slate,
ash or other impurities actually existed in the lessors coal
mined by Paragon Jewell for which it agreed to pay 15 cents "-
pel' ton nor in the other coal not purchased or leased from
lessors and hauled over the leased premises for which it
agreed to pay 2 1/29\ per ton. There is no evidence of tests
being )l'ade of this particular ('oal to show thl' amount or
per:-enhge of such impurities. The evidence of thl' amount of
imnurities in other coal mined in the general neighborhood
is not enough to overcome thr burdrn planed upon Pnrag'on
Jewl'l1 who weighed and Rcrented the coal at its tipple to
prove the amount of impurities removed from the coal in
question. In view of the evidence for the petitioners that
tlw coal in question was clean coal and the fact that the
evidence produced hv Paragon Jewell that certain of the
inmurities in the coal were removed at its processing plant
without showing the amount or percentage of such impurities
so removed the evidence falls short of that whielJ is necessarv
to Sll stain Pp ragon Jewell's contention. .
It is not nec~ssarv that the Court rule upon the question

of '''hr>t1wr 11ncler different evioence and circllmstances it
would be proper to deduct so called" tare weight."

page 77 ~
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This cause came on this the 6th day of March, 1959, to be
again heard on the proceedings heretofore had herein and the
papers heretofore filed herein; upon the answer of Defend-
ants to the Amended Petition of the Complainants filed in this
cause on August 8, 1955; upon depositions taken on behalf of
the Complainants and filed in this cause on March 27, 1956,
and on December 15, 1956; upon depositions taken on be-
half of the Defendants and filed in this cause on November
2, 1956, and on December 15, 1956, respectively; upon the
written briefs filed on behalf of the Complainants and on
behalf of the Defendants, respectively; and upon oral argu-
ment by Counsel.
Upon consideration whereof the Court is of the opinion

and doth adjudge, order and decree as follows:

(1) That the defendant, Paragon Jewell Coal Company,
Incorporated, is assignee of the lessees in the deed of lease
of August 1, 1948, from Mary McNeil, Stella McNeil, Macie
Salyers and Virgie Clifton to James H. Franks, ,Villiam
Culbertson, Jr. and C. A. Clyborne, and as such assignee is the
successor to all the rights and privileges granted to said les-
sees bv said lease.
(2) 'That the words "demised premises" as used in said

lease and as hereinafter used in this decree, mean
page 78 t all those tracts of land which were owned by John

G. McNeil at the time of his death, containing ap-
proximately 750 acres, as described in the granting clause of
said lease, on which the lessees were granted the right and
privilege of mining and removing the merchantable and
minable coal.
(3) That the right of way granted lessees for railroads or

truck roads or other means of transportation on the lands of
Macie Salyers and Virgie Clifton by the language used in
paragraph 2 of Article IV of said lease was granted for the
purpose of mining and removing the coal on the leased
premises, and was not intended to apply to coal mined and
removed from any other lands, but this limitation upon the
use of such railroads or truck roads shall not be construed as
a limitation upon the use of such roads for the mining- and
removal of lessees' own coal purchased or leased from parties
other than the lessors as conferred upon the lessees by Ar-
ticle X of said lease as hereinafter set forth in this decree.
(4) That the Paragon Jewell Coal Company, Incorporated,

under Article IV of said lease was,entitled to construct, main-
tain and use, free of charge, such new truck roads or other
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roads on the Virgie Clifton land, on the Macie Salyers lands,
and on the lands owned jointly by the heirs at la,,, of J onn
G. McNeil, deceased, as were reasonably necessary for the
mining and removing of the coal from the demised premises.
(5) That the Paragon Jewell Coal Company, Incorporated,

has the right under Article X of said lease to use said new
truck roads or other new roads so constructed and used over
the surface of the Virgie Clifton land, the Macie Salyers land
and the lands owned jointly by the heirs at law of John G.
McNeil, deceased, for the purpose of hauling any coal leased

or purchased by it from parties other than the
page 79 t lessors, for which use the said Paragon Jewell Coal

Company, Incorporated, shall pay to the lessors
two and a half (2lh) cents per ton. The words "new roads"
as used in this decree shall mean roads which were not on any
of the four tracts included in the lease at the time it was
executed.
(6) That Paragon Je"wellCoal Company, Incorporated, also

has the right to use the truck roads or other roads which were
already on said tracts of land at the time the lease was exe-
cuted, free of charge, for the hauling of its own coal purchased
or leased from parties other than the lessors, if it maintains
and keeps said roads in reasonably g'ood condition.
(7) That the language used in Article X of the lease with

reference to the use of entries, excavations and haulways was
intended to mean and by said terms therein used, includes
entries, excavations and haulways on the surface of the lands
therein mentioned as well as the entries, excavations and
haulways underground, or below the surface of said hmds.
(8) That the use and construction of haulwavs and rORds

shall mean the reasonable use and construction thereof for the
purposes mentioned and granted in said lease.
(9) That the payment of the 2lh~ per ton, as herein stRted,

shall apply to the use of the 750 acres or any part thereof and
shall be payable by the said Paragon .Te"\"ellCoal Companv,
Incorporated, to the lessors jointlv, and shall be so pawlble
so far as the lessees or their assigns are concerned even if
less than all of the tracts are used, the court being of the
opinion that the obligation so incurr"d was a joint one insofar
as the lessees were concerned.

(10) That it is ag-reed bv Counsel representing the re-
spective parties that the only roads On the demised premises

at the time of the execution of the lease. insofRr as
page 80 t as the issues in this case are concerned. were the

roads shown in reel on the map of c:. R Relf'her,
daterl February 5, 1955, and filed I'IS a part of his depMitions
in this cause.
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(11) That the testimony is insufficient to establish the

weight of the refuse, if any contained in the coal heretofore
mined on the leased premises; and that the complainants are
entitled to recover the amounts heretofore deducted by the
defendants from the royalty payments on this account. But'
this shall not preclude the defendants from making deductions
on account of such refuse as they shall hereafter be able t9
establish does not constitute coal within the ordinary and
usual meaning of coal when loaded for shipment to the con-
sumer.
(12) That all of the payments heretofore provided for

shall bear interest from the end of the 'calendar year for
which they became due and payable.
(13) The Court being further of the opinion that a Special

Commissioner should be appointed for the purposes set forth
in the written Opinion of the Court filed in this cause, it is
ordered that such appointment shall be made at some later
date herein.

The Complainants, by Counsel. objected and excepted to
the rulings of the Court for the reasons set out in writing and
filed with the papers in this cause.
The Defendants, by Counsel, also objected and excepted

to the rulings of the Court for the reasons set out in writing
and filed with the papers in this C8.use.
The Defendants indicating an intention to apply to the

Supreme Court of Appeals for an appeal herein, on their
motion, execution of this decree is hereby suspended for
ninety (90) days from the date hereof, and thereafter until,

their petition is acted upon by the Supreme Court
page 81 { of Appeals if such petition is actually filed within

said ninety (90) days, upon the defendants or
someone for them entering into bond in the Clerk's Office of
this Court in the amount of Five Hundred Dollars, with
surety approved by said Clerk, conditioned according to law,
within fifteen (15) days from the date of the entry of this
decree.

Enter this Decree this 6th day of March, 1959.

F. "lv. SMITH, Judg-e.

..

page 82 {
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Received and filed 6th day of March 1959.

J. L. LOONEY, Clerk.

OBJECTIONS AND EXCEPTIONS OF DEFENDANTS
TO THE RULINGS OF THE COURT.

The defendants, by counsel, object and except to the follow-
ing rulings of the Court in the decree entered in this cause
on the 6th day of March, 1959:
1. To the holding in paragraph numbered (3) of said

decre~ that the easement of right of way granted lessees in
paragraph 2 of Article IV of the lease is restricted to use in
connection with coal mined on the demised premises only
and cannot be used for coal mined on other lands without pay-
ment of the wheelage charge, upon the ground that the lease
provides no such restriction and the lease, correctly construed,
permits such use free of charge for coal leased or purchased
by the lessees from parties other than the lessors;
2. To the holding in paragraph numbered (4) of said decree

that the use of the new truckroads and other roads there men-
tioned is restricted to use in connection with coal

page 83 r mined on the demised premises, upon the sanie
ground stated in paragraph numbered 1. above;

3. To the holding in paragraph numbered (5) of said derrec.
that the lessees are to pay the lessors a wheelage charge of
2V2~.per ton for the use of roads on the surface of the leased
premises, constructed after the lease was executed, for coal
leased or purchased by the lessees from others than the
lessors, upon the ground that the lease, correctly construed,
provides no such charge but permits the lessees to use snch
new truck roads free of charge for coal leased or purchased
from others;
4. To the holding of paragTaph numbered (7) in said

decree construing the terms "entries, excavations ana haul-
ways" as referring to roads upon the surface as well as to
the underground passages used in coal mining, upon the
ground that said terms apply only to underground passages
used in coal mining and do not apply to surface roads;
5. To the apparent holding in paragraph numbered (10) of

said decree that the road used by the lessees from the State
Highway to the tipple is snbiect to a 2lj2~wheelage char,ge for
such use, upon the ,ground thl'lt tIle lease, correctlv construed,
grants lessees the use of said road free of charge;
6. To the holdina; in paragraph (11) of said decree that

thp testimony is iJHmfficientto establish the weig"ht of the
refuse in the coal which the lessees claimed the right to de-
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duct, in determining the amount of the tonnage

page 84 r royalties payable to the lessors, upon the ground
that the testimony sufficiently established that th~

lessees were entitled to deduct 2lhro from the weight of the
coal on account of slate and other foreign matter removed
therefrom in and during the cleaning process;
7. To the reference to a Special Commission in paragraph

numbered (13) of said decree of the issue whether the lessees
constructed or used any roads not reasonably necessary for
use in mining and removing the coal on the demised premises,
and the damages therefor if any, upon the ground that no such
issue arises upon the record and upon the further ground
that the lessees had the right to use the roads not only in
mining and r.emoving the coal upon the demised premises but
also in hauling coal leased or purchased from others;
8. To the reference to a Special Commissioner, in para-

gTaph numbered (13) of said decree, for a report of the coal
tonnage leased or purchased from others by the lessees and
hauled over new roads on the leased premises, upon the
ground that the lessees had the right under the lease to haul
such coal over such new roads on the surface. without payment
of a wheelage charge.

,VM. A. STUAHT
CARL C. GILLESPIE
Counsel for Defendants.
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Received and filed' 6th day of April 1959.

J. L. LOONEY, Clerk.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

The defendants, C. A. Clyl,orne and Paragon Jewel Coal
Camnanv, Incorporated, hereby give notice of appeal from
the decree entered in this cause on the 6th day of March, 1959,
and set forth tbe following assignments of error:

The Court erred:

1. In decreeing that the grant of rig,hts of wav for railroads,
or huckroads, or other means of transportation to the de-
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fendants as lessees in Paragraph 2 bf Article IV of the lease
between the complainants as lessors and the defendant, C. A.
Clyborne as lessee, dated August 1, 1948, restricted the free
use of such rights of way to coal- mined from the demised
premises, and that such rights of way could not be used for
coal mined from other lands without the payment of a wheel-
age charge of 2YA per ton.
2.. In decreeing that the defendants in exercising their

rights granted by the said lease for surface haulage of coal
upon the leased premises without payment of wheelage, were
restricted to coal mined upon the leased premises, except in
the caSE;of haulage over roads which were upon said lands

hefore said lease was executed.
page 90 ~ 3. In decreeing that the defendants as lessees

are required to pay to the complainants as lessors
a wheelage charge of 2%~ per ton for the use of any roads
upon the surface of the leased premised which were con-
structed after the lease was executed, for the haulage of coal
leased orpnrchased by the defendants from others than the
complainants.
4. III holding- that the haulage of coal by the defendants

over the road leading from the State Highway to the de-
fendants' tipple is subject to the 2]h~ wheelage charge for
such use of said road, except as to coal mined from the leased
premises.
5. In holding that the terms" entries, excavations and haul-

wavs" used in said lease referred to roads upon the surface
of the leased premises, as well as to the underground passages
pSf>din ('oQlmining.
G. In holding' that the testimonv is insufficient to establish

t1w w"i.'rht of the refuse in the 'coal for 'which the lessees.
claim the right to make deductions in determining the amount
of the tonni:we royalties payable to the complainants.
7. In ordering' a reference to a Special Commissioner upon

tloe iSSllP of whpther the defendants had constructed or used
anv roads upon the demised premises which "vere not reason-
ably necessanT for use in mining and removing the coal there-
fmm. :md to determine the damages therefor, if any.
8. In ordering a reference to a Special Commissioner to

rletermine the coal tonnap'e leased or purchased from others
hv the defendants and hauled over new roads upon the leased. .premIses.

C. A. CLYBOHNE AND PAR A n()~

.TEWEL <:OAL COMPANY, INCOR-PORATED
By Counsel.



C. A. Clyborne v. Mary R. MeNeil 25

page 92 r
•

•

•

•

•

•

•

•

•

•

Received and filed 16th dayof April 1959.

LOIS McCLANNHAN, D. Clerk,

ASSIGNMENTS OF CROSS-ERROR.

The Complainants in the above styled chancery suit, they
being Mary R. McNeil, Virgie Clifton, Norman Clifton, Stella
McNeil, Macie Salyers, and Edd Salyers, hereby make the
following assignments of cross-error, it being cont~nded by
Complainants that the Court erred in his Decree dated March
6, 1959, as follows:

(l) In holding in Paragraph Two (2) of said Decree that
all the coal on the tracts of land owned by J-ohn G. McNeil at
the time of his death was included in the lease to Culbertson
et als., when the holding should have been that the coal was
not leased on the tracts owned individually by Virgie Clifton,
J\{acie Salyers and by Mary McNeil and Stella McNeil.
(2) In holding in Paragraph Three (3) of said Decree

that the limitation upon the use of railroads or truckroads
on the lands of Macie Salyers and Virgie Clifton shall not be
construed as a limitation upon the use of such roads for the
mining and removal of lessees' own coal purchased or leased
from parties other than the lessors as conferred upon the
lessees bv Article X of said lease.
(3) In"holding' in Paragraph Five (5) of said Decree that

Paragon Jewell had the right to haul and transport
page 9:-3 r coal mined from lands other than the demised

nremises over new roac1sconstructed by it on the
lands of Virgie (;lifton, Macie Salyers, and on the lands
owned jointly by the Heirs at law of John G. McNeil, de-
ceased.
(4) In holding' that for the right to so haul and transport

coal mined from lands other than the demised premises over
new 'roads constructed by defendants, or eithe;' of them, on
lands of Virgie Clifton, Macie Salyers and on lands oWllpd
iointly by the heirs at law of John G. McNeiL deceased. de-
fendants were only liable for 2Y20per ton, when the Court
should have held that defendants were liable for a reasonable
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H. A. Compton.

amount per ton, which was at least the sum of 51 per ton.
(5) In holding in Paragraph Seven (7) of said Decree that

the language used in Article X of the lease with reference
to the use of entries, excavations and haulways was intended
to mean or include entries, excavations and haulways on the
surface of the land as well as in the mines, the contention of
th~ Complainants being that for the use of the entries, ex-
cavations and haulways in the mines for, the purpose of haul-
ing coal from lands other than the demised premises the Com-
plainants are entitled to 2lh~ per ton, while Complainants are
entitled to a reasonable amount for the transportation of
coal over the new roads, entries, excavations and haulways
on the surface land, which, under the evidence, should be at
least 5~ per ton.
(6) In holding in Paragraph Nine (9) of said Decree that

the payment of 2lj2~ per ton shall be paid to the lessors
jointly, the contention of the Complainants being tbat for all
coal, other than the demised coal, which is transported over

new roads on the surface of the Macie Salvers
page 94 ~ tract, she should be paid a reasonable amount; 'that

for all coal, other than the demised ('oal, which is
trn,nsported over new roads on the surface of the Virgie
Clifton land, sbe should be paid a reasonable amount; and
that for all coal, other than the demised ('oa1.hauled over new
roads on the surface land owned jointly by the Complainants,
they should be paid jointlY' therefor.
This April 16, 1959.

MARS R. McNEIL,
VIRGIE CLIFTON,
NORMAN CLIFTON,
STELLA McNEIL,
MACIE SALYERS,
EDD SALYERS.
By Counsel.

POBST & COLEMAN, p. q.
Grundy, Virginia.

• • • • •

1C-page 2 r H. A. COMPTON,
the first witness, called for and on behalf of the

Complainants, being first duly sworn, deposes and says:
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Q. I here hand you seven pictures, approximately 4 x 5,
or prints of pictures and will ask you to examine them and
see if you took those pictures 1
A. Yes, I made these exposures.
Q. I here hand you a picture, which is marked on the back

thereof in pencil "5," and will ask you to state vvhatthat
picture represents, and whether you remember about where
it was taken from 1
A. Yes, it was over there close to the railroad, between the

railroad and the river and it is looking down stream, or rather
down that wav kinder.
Q. When y'~u refer to the r,iver, what river do you refer

t01
A. Dismal.
, Q. And the' railroad, what railroad is that?
A. Norfolk and Western.
Q. 'Where does that railroad run to going up Disma11
A. Jewell Valley.
Q. .A nd that is 'some miles above this land, is that right 1
A. Yes.
Q. Then where does that railroad run to down the river1
A. V\T ell, it goes ri~ht on to Devon, that division of the rail-

road does.
Ie-page 6 ~ Q. Is that the Buchanan division of the Nor-

folk & 'Western Railroad that runs through
Bucha:nan County down by Grundy1 ..
A. Yes.
Q. Now, as you face down Dismal, and going from right to

left of the three things, which I will mention, the state high-
",;ay going dowri Dismal, then Dismal creek, and then the
railroad that you have spoken of, as you face down, which is
on the right 1
A. The county or state highway is on the right.
Q. And then which is next to iU
A. The river.



28 Supreme Court of Appeals of Virginia

H. A. c.ompton.

Q. And then on the left is what'?
A. The railroad.
Q. You say this picture was taken near tbe railroad, and

looking down 7
A. Yes, looking down.
Q. Is that below or above the Norman Clifton bouse '(
A. Below.
Q. Is the Clifton house below or above the Salyers house '(
A. It is below, it is on the same side of the hill but it is

down the river a little bit.
Q. And you say you have known this land for a good

many years?
. A. Ever since I can remember.
Q. Please state whether this picture shows the land as it

has been for a number of years or not.
A. Well, it's the same thing, only the railroad has been

built through there and these roads.
IC-page 7 ( Q. I mean that view?

A. Oh, yes, same thing.
Q. I will ask you to file this print as Compton" Exhibit No.

5."
A. I here file same as requested.
Q. I will ask you these-first, Mr. Compton, this print is

called No.5, and the. others .which I will ask you to file are
from 6 to 11, both included, why are those numbered that
way'
A.' Well, these packages of films, they come a dozen to the

pack, and thev are numbered and they have a tab that cor-
responds with the negative, it has a number on it, and I tear
that off and keep it so that proper identification can be made.
Q. The negative is numbered by the nwmlfaetor?
A. Yes.
Q. And these correspond with the number of the negatives

vou took?
. A. Yes, I had used four up and had to begin on 5 and that is
the rel'1son they start with number 5.
Q. I next hand you another print, which is marked on the

back thereof in pencil" 6," I will ask you if you made that
exposure?
A. Yes.
Q. Can vou say about wher8 that was taken from?
A. Well. that was made in the opposite direction, or almost,

it. was looking up the railroad or rather little to the right,
and looking up stream in a general wa:y.
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Q. Do you know where a bridge crosses the
IC-page 8 r Dismal river, leading from the highway across

Dismal River and across Norfolk & ,TVestern
Hailroad up to the tipple where you have stated, do you know
where that bridge is 1
A. Yes.
Q. The place where the road crosses the railroad ~
A. Yes. .
Q. vVere you standing above or below it'?
A. Below it.
Q. I will ask you to file that photograph, marking it Exhibit

NO.6.
A. I here file same as requested.
Q.. I here hand you another print, marked on the back in

pencil "7," and will ask you .where that picture was taken
from, and what it sho\vs, was it taken above or below the
place you were in the last picture introduced 1
A. It was taken a little above the last one.
Q. ,TVhatdoes it show1
A. It shows the road, as it comes off the mountain, and it

shows the other one that goes ::jround to the right, you can't
see the road much for the view is blocked, but you can see
the grade, that goes around to Norman Clifton's.
Q. The road where you see two automobiles across the

bridge. does that turn to the left or righU
A. The one the cars on turns to the left.
Q. I will ask you to .file that print with your deposition,

marking it as Exhibit No. H
A. All right.

lC-page 9 r Q. I now hand you another photograph,
which in pencil is marked "8." and I will ask

vou about where that was taken from, and which way you were
looking 1
A. That is a view that shows the intersection of these two

roads. and it is about straight opposite Norman's house.
Q. I see a little to the rig-htof the center of this picture apd

towards the top thereof. above the cut. the top of what looks
to be a house in white, where is Norman Clifton's house from
that 1
A. Well. that seems to be his homH'. T think it is. vou can't

see it all. I had to point up the hill. it was so far.
Q. I will ask you to file that with vour deposition. marking

it as Exhibit NO.8.
A. I will.
Q. T here hand you another photograph, print of which
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is marked in pencil" 9," and will ask you where that was
taken from, was it taken from below or above or where from
the last taking T
,A. I was standing above where I was in the last one, and it

was another view looking down the river, the sun was shining
in the ]ense of the camera and make it look a little bit foggy.
Q. I will ask you to file that photograph as Exhibit No. 9

with your deposition.
A. I will file same as requested.
Q. I now hand you another photographic print, which, on

the back thereof, is marked in pencil "10," and ,,,ill ask you
whether that was taken from above or below the point where

you took the last one.
lO-page 10 r A. Well, I must have been standing pretty

well at the same place but I had the camera
ranged the other way, and it shows part of the tipple up there
up the river.

Q. Which way did you have the camera pointed, up or
down the river?
A. Well, in this one, I was looking up the river.
Q. This structure that you see at the upper extreme ]eft-

hand side of the picture, 'what is that?
A. Part of the tipple.
Q. I will ask you to file that picture as a part of your evi-

dence, marking same Exhibit No. 10.
A. All right.
Q. I here show you another photographic print, which in

pencil is marked on the back thereof "11" and will ask you
whether that was taken above or below the point where you
took the last picture?
A. This was made from above, it was closer up to the tipple,

it shows same thing only closer toOit.
Q. Is it looking up or down the rived
A. Up the river.
Q. And what is that main building yo,ucan see plainlv?
A. That is the coal tipple.
Q. I will ask you to file that as a part of your deposition,

ma,'king the same Exhibit No. 11.
A. I here file same as requested.
Q. Now, each one of those you file them as re(l1lested, doyw? '. ,
A. Yes.

IG---page 11 ~
• • • •
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the 'next witness, being first duly sworn, deposes and says:

DIRJ1JCT l)JXAl\1INATION.

Mr. Pobst:

1C-page 12 r
• •
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Q. 'What relation do you have to Paragon Jewell Coal
Company, Incorporated ~
A. President.
Q. Are you also a memher of the Board of nir.ectors ~
A. Yes. '
Q. And general manager ~ .
A. Yes.
Q. And oWn the principal part of the stock or all of it ~
A. Principal part of it.
Q. More. than a majority?
A. Yes.
Q. You have heard H. A. Compton testify as to a coal tipple

erected some four or five years ago, located on Dismal River
close to Macie and Edd Salvers' home?
A. Yes." .
Q. And he testified as to a tipple built there four or five

years ago, whose tipple is that ~
A. Paragon Jewell Coal Company, Inc.
Q. That is the same tipple shown in these photographs, is

iH
A. Yes;
Q. Can you tell me when this tipple was completed and be-

gan to operate?
A. October, 1951.
G. 1951?
A. Yes.

Q. The lease filed as an exhibit with the bill
1C~page 13 r is dated August 1, 1948, the tipple was not

completed then and began to ship coal for
something over three years, is that right?
A. That is right, three years.
Q. As I am informed, you did not begin to construct this

- tipple for oh'maybe a year or two after the lease, is that right?
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A. We began erection as near; as I recall, in January or
February, 1951. .
Q. And it took you some nine or ten months to erect it ~
A. Approximately, I can check that if that is essential.
Q. And you began to actually ship coal over it in Octoher,

19511
A. October 22, 1951, as near as I recall.
Q. And since then, your company has constantly shipped

coal over this tipple, is that right 1
A. 'iV e run steadily approximately 48 months.
Q. And did you run most of that time five days a week'?
A. The majority time 5 days, three or four months six

days.
Q. And at very few times that you wouldn't run five days

each week1
A. 'iVe run always five days a week, with the exception of

when car supply short.
Q. This is a very expensive tipple and well equipped 1
A. Yes.
Q. I don't desire to pry into your business that has no

particular bearing, but as I am informed, the tipple will cost a
quarter million dollars or more, is that approximately cor-
rect1

A. I flidn't bring the figures with me. Cly-
lC-page 14 r borne, Inc. and Paragon Jewell Coal Com-

panv had approximately $561,000.00 on the
roads, the tipple, side-track, excavations for the sidetrack, I
think the road account run approximately $140,000.00, \ve
have these small mines that bring' coal from other tipples.
Q. You don't mean that that much was spent on the Salyers

and Clifton lands, do you 1
A. Spent on the roads, I \vould have to break that down by

checking the figures thoroughly, if that is important I ran
get it.
Q. You llad Rome roads which you constructed other than

those on the Clifton and Salyers land, is that right1
A. That is ricrht.
Q. And would those other roads be approximately half or

one-third or two-thirds of this cost 1
A, I couldn't tell you.
Q. This road building on the John G. McNeil estate

generally would run into many thousands dollars 1
A. Oh, yes.
Q. That is outside the railroad 1
A. Yes, we gave the railroad approximately $27,000.00 and
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excavations, as I recall, run approximately $34,000.00 for
the side track.
Q. The side track would have cost you over $50,000.00then?
A. Well, whatever the figures total.
Q. What character of coal or what seam or seams of coal do

you ship from that tipple 7
1C-page 15 ~ A. The Jewell or Red Ash seam.

Q. Is that the same seam that is mined by
the Jewell Ridge Coal Corporation 7
A. I am told it is.
Q. Generally speaking, what character of coal is that7
A. It is splendid quality.
Q. What is it used for principally7
A. Steam, domestic and metallurgic.
Q. It is a high quality of coal and known as a premium coal,

is that correct 7
A. That is correct.
Q. About what, on the average, since October, 1951, has

been your output, that which you have shipped over that
tipple 7

Mr. Crockett: This question is objected to as being im-
material and irrelevant and incompetent for any issue in this
case.

A. I would say-of course, I didn't check the figures before
I came down, I would imagine between 750,000 and 1,000,000.

Mr. Pobst:
Q. You mean dollars 7
A. Yes.
Q. \iVhat I was expecting to obtain from my question' was

the approximate number railroad cars ,vhich. you ship per
day7

Mr. Crockett: Same objection.

A. vVeare running around from 28 to 38 'cars 'a day, some-
times we get two shifts, with the exception of when we were

operating Saturdays ,there I would say that
1C-page 16 ~ was on the light side, I would say 16 to 18 cars.

Q: Those are standard railroad' cars 7
A. That is right. .
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Q. They will average around 60 to 65 tons of 2,000 pounds
to each railroad car?
A. It will vary, some of that coal is little heavy and aver-

ages over 70 tons, and some less, down to 50's, I would say
they will average around 63 tons, might run little more, but
taking the average run, we have to predetermine what our
average runs-we take 100 cars and aver'age various grades-
on the prepared coal by reason of thG way the coal lays in
the car there is lot vacant space and those cars usually run
around 54 to 58 tons, that is for the egg and stove size.
Q. That is the larger size?
A. Yes, I have a lot of dealers don't like to take the 70 ton

cars.
Q. Do you ship any run-a-mine coal?
A. Not equipped to ship it, because we have to clean it.
Q. How many grades or sizes do you ship?
A. Three since we started, egg, stove, and inch and quarter,

nut, and zero to slack.
Q. Now, what is nut and slack? ,
A. 'That is the size that falls through an inch and quarter

screen, running' from that size down to zero.
Q. That is down to absolutely slack?

A. It embraces the slack, pea and nut.
IO-page 17 r Q. And your next size is stove, what SIze

does that take?
A. Inch and quarter to three and one-half inches.
Q. Everything over an inch and quarter but under three

and one-half inches is put in stove size?
A. Over an inch and quarter screen and through three and

one-half inch screen is properly designated stove or junior
egg, sell it better under junior egg.
Q. And all coal that 'will not go through three and one-half

inch screen yon call it lump?
A. N?, egg. All coal that goes through the 3V2 to 11 inch

screen IS egg.
Q. Then the largest size you:have is 3112 by 11?
A. Yes.
Q. And that size is what you called egg?
A. That is right.

IO-page 19 ~
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Q. Mr. Clyborne, some of the coal, which the Paragon
Jewell Company, Incorporated, and hereafter instead of
calling the full name Paragon Jewell Coal Company, In-
corporated, I may call it Paragon Jewell, shipped is mined
from the lands of the widow and heirs at law of John G. Mc-
Neil, deceased, which was leased to J. H. Franks and others in

1948,is that righU
1C-page 20 ~ A. Yes.

Q. Then other coal which you ship is brought
up or down the state highway, leading up or down the Dismal
River, and across Dismal River near the ,Vhite"\vood post
office, and near the Clifton and Salyers houses, and then
across the railroad and then proceed on to the Paragon
J ewell tipple, is that correct, some of it comes up or down
the Dismal River, which is shipped over this tipple ~
A. Yes. ,
Q. Now all that coal so delivered by way of the highway,

and then crossing the Dismal River and the railroad as afore-
said delivered to your tipple, that comes from a number of
mines up and down Dismal River, is that correct~

Mr. Crockett: Counsel for Defendants object to this ques-
tion and all questions of a like nature, if any, which may be
asked, for the reason they are incompetent, immaterial and
irrelevant to any issue in this case, and for the further reason
that under the contract of lease the defendants, I mean Para-
gon Jewell Coal Company, Inc. has been and is authorized to
haul such coal over the lands of the plaintiffs and to the tip-
ple.

A. Do you want that broken down~

Mr. Pobst:
Q. Yes, if you can.
A. Well some of the independent contractors operate on the

property which is owned by J. H. Franks and Clyborne, Inc.,
producing from the Jewell seam and some comes from the

Brown heirs off Laurel Fork, some comes from
1C-page 21 ~ the Brown heirs that adjoins the McNeil tract.

Some comes from independent contractors on
what we designated as John Jewell tract down below White-
wood school house, that is owned by the Tazewell Coal and
Iron Company; some comes from the Clyde Dennis tract, who
bought some of the Coles-I have forgotten-it was part of
the Cole heirs on Laurel Fork. And some coal comes from
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-in recent weeks-from the Buck Jewell and his brother tract
up above the McNeils.
Q. Could you tell roughly or approximately what propor-

tion shipped over your tipple-the tipple of Paragon Jewell
tipple-is mined from the John G. McNeil tract1 ,
A. I don't think I could classify it unless I could check the

records. The plaintiffs could tell you exactly because we pay
royalty on it.
Q. Now, as I understand you, the coal mined from the IHnds

of the Brown heirs, which is contig-uous to the .John G. McNeil
heirs' coal, comes over the lands of the John G. McNeil heirs,
is that right 1 Some of the Brown heirs coal1 '
A. Yes, that comes from the Brown heirs 889 acre traC't

joining the McNeil tract.
Q. Do you also haul some from lands of C. L. Fitter Lum-

ber Company over the McNeil lands to the tipple1
A. I believe C. B. Belcher, or Caudle Belcher. and his son

leased less than 100 acres from ",VoodrowCole, and the vVood-
row Cole seam led into the C. L.- W. M. Ritter, 1believe it
shows on the map, Iwas not aware of that until someone talk-

ing to our superintendent, Frank H. Woods-
1C-page 22 r Caudle Belcher can tell you if that is material.

Q. And that Ritter coal, and ",vhether it is
C. L. or ",V. M. Ritter coal is immaterial, and some of the
Brown heirs coal does not go down the highway or up the
highway and across the bridge to the tipple, is that correct,
some of it~
A. I will answer your question this way, the Brown heirs

889 acres joins the MeNeils, and coal is hauled 'Over some
part of the McNeil tract from that tract. All other coal from
Laurel Fork and from the Buck Jewell tract and from Taze-
well Coal and Iron is brought up the state highway, across the
bridge and delivered to the tipple.

Q. You have a road, that is a truck road, not a railroad,
tramroad, built from the tipple in general direction down
Dismal around the hill and above the Norman Clifton house,
do you ~
A. It is a road built around the back of Norman Clifton's

primarily to serve in the outset Tom Heneger's mine. He
mined on the McNeil tract at the very edge before you reach
the Brown heirs tract.

Q. And you later extended it into the Brown heirs traet~
'A. Yes, we go on into the Brown tract. '
Q. And you then haul that coal from the Brown heirs tract

over that road 1
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A. Back of the Norman Clifton house.

Mr. Crockett : We want to insert the same objection.
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Mr. Pobst:
1C-.Lpage 23 ~ Q. Then you also haul over that road back

of Norman Clifton's house the Ritter coal,
whether it is C. L. Ritter or W. M. Ritter1
A. No, that comes off Laurel Fork.
Q. Laurel Fork empties into Dismal about a half mile below

Norman Clifton's house, is that right1
A. Somewhere around quarter to half mile, I imagine.
Q. And as you proceed down Dismal it comes in from the

left, does it 1
A. That is right.
Q. Then as you proceed up Laurel Fork from its mouth to

your left would be the Brown heirs tract 1
A. That is right, one Brown heirs tract 889 acres.
Q. And that is the coal that is hauled over this road back of

Norman Clifton's house 1
A. Yes.
Q. But no Ritter coal1
A. No Ritter coal. You see the Ritter coal is underground

back of Woodrow Cole's tract leased by Caudle Belcher, and
that is on the right of Laurel Fork, approximately across from
Mrs. Cole's store.
Q. Now who is doing all of the mining of the coal which

your company ships over its tipple-I don't mean to name all
of them, but generally~
A. At the present the 32 independent contractors.
Q. And do those independent contractors have any con-

nection with Paragon Jewell Coal Company,
1C-page 24 ~ and if so, what1

A. No connection except they are to deliver
the coal to the Paragon Jewell tipple.
Q. You have contracts with them to deliver that coal to the

Paragon Jewell tipple 1
A. We don't have any written contract, but the independent

contractors bring the coal to the tipple as they mine it, we will
weigh it, process it and pay them on the 14th and 28th of
each month, and if they need money in the meantime we will
advance them in advance of those dates for their payrolls or
other specific need. The coal is weig-hed at the Rcales on the
Paragon Jewell lease from the McNeils, an~ we deduct on all
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of our statements 50 pounds per ton or 2Y2rO of the net weight
and all that is shown on the statements to the contractors.
We have brought everything out in the open and the purpose
of the 2Y2 ro, which we consider fair and equitable, was to
take care of scale tolerance and at times we have very clean
coal and at times we don't have such clean coal and it has
been regarded more or less a custom that 50 pounds is very
reasonable as net tolerance and to take care of scale tolerance
and rejects. That is substantially the contract with all the
32 contractors: and the engineer, Caudle Belcher, lays off a
certain area and submits maps to the independent contractor
for the area allotted to any particular contractor.

Q. Now does your company pay for hauling that coal~
A. No.

Q. It pays a certain price for hauling,
lC-page 25 r mining and everything, is that right ~

A. V\T e pay a price f. o. b. scale and they
dump it in the tipple.

Q. You furnish the road ~
A. \Ve furnish and maintain the road.
Q. Over which they haul, is that correcU
A. That is right.
Q. Who leases those lands-I am speaking now of the men

who haul coal up or down the state highway and across Dismal
River and up to your tipple, the lands from,which they mine,
who leases those lands ~

Mr. Crockett: This is objected to for the reasons hereto-
fore given and for the further reason that under the contract
Paragon Jewell Coal Company and its contractors have the
right to haul the coal up the river, across the river, across the
bridge and to the tipple.

A. Paragon Jewell Coal Company leases all the lands, with
the exception of the Woodrow Cole tract, which is combined
with the Ritter tract, and that was leased by Caudle Belcher
and Grogan but Grogan dropped out of it when Belcher ap-
proached the Ritter line, when he was close to the line under-
ground on the Woodrow Cole tract and as I understand it
Belcher leased that himself, but that is a matter of hearsay.
Another lease was Albert Keen leased from Buck Jewell and
his brother, some acreage above the McNeil tract. As I
recall, those are the only two exceptions. Paragon Jewell
has all the other ,tracts.
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lC-page 26 r Mr. Pobst:
Q. Paragon .Jewell Coal Company pays the

royalty on all those lands, does it ~
A. No, Keen pays his royalty to Buck J e'well and his

brother and Caudle Belcher pays his royalty to Ritters.
Q. I mean who pays the royalty of the lands Paragon Jewell

leases ~
A. Paragon Jewell-we get the coal from' the Paragon

Jewell tracts royalty free.
Q. \iVhomdo you mean by we~
A. Paragon Jewell.
Q. Well, Paragon Jewell either owns all the coal that comes

across the bridge, except Buck Jewell coal and Clyde Dennis
and maybe Ritter coal, either owns it or leases it from others,
is that righU
A. I have answered that question. All the tracts that Para-

/ gon Jewell has under lease they pay the royalty to the land
owners.
Q. And you contract with the miners that you are to fur-

nish the road, the coal, royalty paid, and you pay them so
much per ton to dig it, mine it, and haul it to the tipple, is
that right~
A. That is right, the price varies from time to time accord-

ing to market conditions.

Mr. Pobst:

lC-page 28 r
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Q. Mr. Clyborne, you have seen the roads, that is the truck

roads shown on the photographs introduced, have you, you
know where they are located, do you ~
A. Yes.
Q. There is one road that crosses Dismal River 9n a bridg-e

and one road turns right and the other left and both go to the



40 Supreme Court of Appeals of Virginia

C. A. Clybornc.

tipple, but they use the left handed one exclusively to go
to the tipple, is that right 7
A. Yes.
Q. Then they have another road back of the house we have

talked about 7
A. Yes.
Q. And then one or two other roads on the McNeil property,

is that right 'I
A. ,VeIl, the pictures are scanty and I couldn't tell-
Q. ,iV ell, those roads have been constructed on the McNeil

property~
A. Yes.
Q. vVho had that engineering done and roads laid off 7

IC-page 29 ~ Mr. Crockett: This is objected to, certain of
those roads were in existence at the time the

leases were made and .no doubt for many years prior to the
time.
Mr. Pobst: Replying to the above, counsel for the complain-

ants state that some of those roads were not in existence.

A. That is right.
30 r Q. And how did Paragan Jewell Company,

by v"hat right did Paragon .Jewell construct
lC~page

A. Paragon .Jewell had the roads constructed and paid for
them.
Q. And that company employed the engineer to lay those

roads out and paid him, did you 7
A. That is my assumption, although Mr. Groo'lll1 ha<1Rome

practical experience at that time, he may have lRid out some
of them himself.
Q. "Vas he an engineer?
A.. Just practical experience, I could])'t say whether Belcher

actually laid out some of them or all of them. Grogan may
have laid out some himself.
Q. And Mr. Grogan worked for Paragon Jewell, and Para-

gon Jewell paid him, is that right7
A. Yes, he was superintendent.
Q. Mr. Clyborne, the lease which has h00n filpd with the

petition and which is dated August 1, 1948, and is hetween
Mary R. McNeil, ,vidow, Virgie Clifton and Norman Clifton,
]101'husband, Stella McNeil, single, Macie Salyers and Edd
Salyers, her husband, lessors, to James H. Franks, ,iV. M.
Culbertson, .Jr. and C. A. Clyborne, that C. A.Clyborne is
you, is it noU
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the tipple on the Salyers land and use those roads? How did
the Paragon Jewell Coal Company have that right?
A. Well, Franks and Culbertson passed the lease to C. A.

Clyborne and C. A. Clyborne passed it to Paragon Jewell,
Inc.
Q. This lease was recorded on August 12, 1952, in the office

of the Clerk of the Circuit Court of Buchanan County, Vir-
ginia, in Deed Book 119, page 184, and sho""s no such assign-
ment, was it by separate paper or papers that it was assigned
to you, and then by you to. the Paragon Jewell Company?
A. Yes.

1C-page 37 ~

•

•

•

•

•

•

•

•

•

•

NORlVIAN CLIFTON,
the next witness, called for and on behalf of the Complain-
ants, being first duly sworn, deposes and says:

DIRECT EXAMINATION.

Mr. Pobst:

1C-page 38 r
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Q. Whom did you marry?
A. Virgie Mae McNeil.
Q. ,,\7ho were her parents?
A. .John G. McNeil and Mary R. Cole McNeil.
Q. Is Mary R. McNeil one of the petitioners in this case?
A. Yes, sir.
Q. Then she is the widow of John G. McNeil?
A. Yes.
Q. He is dead, I believe?
A. Yes.
Q. Do you Temember when he died?
A. He died in '36, I don't remember the exact day,
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Stipulation: It is stipulated and agreed between counsel
and parties now here present that a copy of the will of ,John
G. MeNeil, deceased, certified by the Clerk of the Circuit
Court of Buchanan County, Virginia, may be produced and
marked filed and placed with the papers .in this cause and
used for any purpose desired by the parties hereto.

Mr. Pobst:
Q. Do you know Edd Salyers 'f
A. I do,
Q. \Vhom did he marry ~
A. He married Macie Salyers.

Q. And who were her father and mothed
lC-page 39 r A.,J aIm G. McNeil and Mary R McNeil.

. Q. How long .ago were you married ~
A. vVewere married in August, 1935.
Q. Ho'w long has Edd Salyers and. his wife been married ~
A. I can't 'recall.
Q. Did he marry befo1'cor aftcr yull ~
A. After.
Q. Then,J ohn G. McNeil was living when yop.married your

wife~
A. That is right.
Q. 'What other childrcn did ,John G. McNeil have~
A. Macie Salyers and Stella McNeil.
Q. And Stella McNeil has she never mai:ried '?
A. No.
Q. And Mary R MeNeil, one of the complainants, IS his

widow~,
A, Yes.
Q. And Virgie Clifton and Norman Clifton, that is you ~
A. Yes.
Q. SO Mary R McNeil and Stella McNeil, Virgie Clifton

and Norman Clifton and Macie Salyers' and Edd Salyers,
her husband, are the petitioners here, is that right~
A. Yes.

lO-page 40 (

•

•

•

•

•

•

•

•

•
Mr. Pobst:

Q. In the first clause of .the will, he gives to his wife, Mary
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R McNeil, his home place during her life time, then it is "to
be my daughter, Stella's property thereafter," what land
was that, Mr. Clifton 1
A. That was the original home place where they were living

at the time of his death.
Q. How much was in that, how big a place is that; and what

did it consist oH
A. It consisted of all the land under fence around the home

place.
Q. Is that land m::oundthe home place, or was it a part of

the John G. McNeil home place ~
A. It was.
Q. Did it adjoin the oth~r property~
A. It did.
Q. It was all one boundary then ~
A. Yes.
Q. About how much was under fence, he referred to as his

home place1
1C-page 41 ~ A. Approximately 10 acres.

Q. Were there any buildi1?-gson that of any
kind 1
A. There were.
Q. What~
A. There were five rent houses.
Q. You mean houses that he rented to others 1
A. That is right.
Q. All right .
. A. A barn, crib, coal house and dwelling house.
Q. Who lived in the dwelling house when John G. McNeil

died ~
A. John G. MeNeil himself.
Q. vVhois living there now~
A. Mary R. McNeil and Stella McNeil.
Q. He says, "containing 30 acres and including orchard and

out-buildings," you said containing about 10 acres.
A. That included it ~ll, I was just roughly guessing, I didn't

know.
Q. How far is that from the tipple that you have spoken

oH
A. Oh, near 1,000 feet.
Q. Then next John G. McNeil gives and devises to his

daughters, Virgie and Macie, the field .and flat in front of
Whitewood post office,who are they ~
A. Virgie is my wife, and Made is Edd Salyer's wife.
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Q. Describe the fields and flat, describe those how they were
at the time of John G. McNeil's death.
A. Well, they were pasture land and corn land.

Q. You mean he raised corn there 1
lC-page 42 r A. Yes. '

Q. 'iVas it fenced off 1
A. That is right.
Q. How much was in that ~
A. Approximately 15 acres.
Q. In the whole thing1
A. In the whole thing.
Q. 'iVas there any woodland in that, I mean grown up, tim-

ber of any kind 1
A. No, sir.

1C-page 43 r
•

•

•

•

•

•

•

•

•

•
Q. Was there any trading or division in any way of that

field and flat that Virgie and Macie got under their father's
will 1
A. There was.
Q. What was done1
A. \iVebuilt on the lower end or the west end of the flats of

the field and Macie and Edd Salyers built on the upper or
east end.

1C-page 44 r Q. vVell do Virgie Clifton and Macie Sal-
yers still own all of that field and flats jointly

now~
A. They made a divide, made each other deeds to their

tracts. In other words, they deeded each other their rights to
each end of the place.
Q. You mean they divided the property in kind, that they

had gotten jointly1 .
A. That is right. _
Q. And Maeie' got the upper part and Virgie the lower?
A. That is right.
Q. Did you make one deed or two 1
A. Two. ,
Q. Are those deeds Of record in the Clerk's Office1
A. Yes.
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IC-page 50 ~

•

•

• •

•

'.

•

•

•
Q. Was there a truck road built already to the Mary Me-

Neil home, place?
A. Yes. "
Q. Then where did that truck road go7

A. Well, it came in from the highway across
lC-page 51 r and to Mary R. McNeil home.

Q. Did it go on further up towards her back
line or where did it stop 7 .
A. No, it went around in front of her house to a rent 'house.
, Q. Was that rent house above, that is up Dismal, from the
Mary McNeil home or below7
A. Below.
Q. 'Was it above or below the Mary McNeil home7
A. It was above.
Q. ,Vas that road on the Mary McNeil home place, 'which

was there when the lease was made, ever used by the Paragon
Jewell Company or any of them for hauling coal over it 7
. A. Not for coal, but for gravel and other supplies, not know-
ing just exactly what.

IC-page 54 r

•

•

•

•

•

•

•

•

•

•

Q. At the time the lease was made, was there a bridge across
Dismal River 7
A. There was.
Q. 18 there a bridge now7
A. Yes, there is a new bridge;
Q. Is the location of the new bridge on the same location

of the old bridge 7
IC-page 55 r A. It is not, ,it is 32 feet below wbere the

cld bridge was-near or about that distance.
Q. Did you measure that to the best of your ability7
A. I did to the best of my ability.
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"

1C-page 57 r
"

Q. Now, MI'. Clifton, there is the state highway, Dismal
River, and Norfolk & ,iVestern Railroad shown on this map,
with arrows pointing to the right as you hold this plat be-
fore you, is that the relative position of these things?
A. That is right.
Q. There is the location of the old bridge placed thereon and

between that and the new bridge there is the figure 32 feet,
does that figure 32' indicate that it is 32 feet between the
location of the old bridge and the location of the new bridge 7

A. Approximately.
-C-page 58 t Q. From the location of the old bridge, there

is a line going first to the right and then turn-
ing back to the left, which is designated "old road," now
what is that7
A. That is the Toad that was there at the time that this

lease 'was drawn up.

Q. No'lv, there is another line or lines shown from the upper
part of the bridge designated "new bridge" leading first to
the right and then to the left to the point designated" tipple,"
this is designated "New Road No.1," what is that road7
A. That is the first road that Pnragon Jewell Coal Com-

pany built to haul coal over.
Q. And was that theTe at the time the lease was made7
A. It was not.
Q. Now, the road designated as "New Road No.2," which

leads off left handed from" New Road NO.1" and goes to the
point designated "tipple," what is that road 7
A. That is the second road that Paragon Jewell built.
Q. Now, there is a road designated, over to the left of the

plat, "New Road No.3," what is that road7
A. Well, that is the road leaving the tipple going up above

the Edd Salyers house and on to our coal, that
lO-page 59 ~ is, the McNeil coal, left handed. The left-hand
. fork goes to the McNeil coal alone.
Q. Now, you mean left-handed as you would cross the new

bridge looking up towards your house 7
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A. 'rhat is right, that is above the tipple.
Q. I mean left-handed as you look at this plat, it is the left

handed side of the plat ~
A. That is right, looking from the highway or the railroad.
Q. Now, by the McNeil coal, what do you mean'?
A. I mean the coal that Macy Salyers, Virgie Clifton, Mary

McNeil and Stella McNeil received from John G. McNeil, de-
ceased.
Q. Is that the coal leased in this lease we are talking about'1
A. That is right.
Q. You said some time ago that "'I built," whom do you

mean built~
A. I mean me, Norman Clifton, and Virgie Clifton.
Q. Now, there is another road designated " New Road No.

4," what is that road ~
A. That is the road going around near the west end or

lower end looking from the railroad, at the McNeil estate.
Q. And over what land does it go~
A. It goes over the land of John G. McNeil, deceased, un-

divided, of Macy Salyers, Virgie Clifton, Mary McNeil and
Stella McNeil.
Q. And to what land does it go~
A. It extends onto the Brown heirs 889 acre tract 'of land

that Mr. Clyborne testified about.
Q. Now, the old road and the new road, as it

lC-page 60 r turns back to the left as shown on the plat,
where do they both run with reference to the

Clifton house and Clifton garage, below or above ~
A. It runs below.
Q. After it turns and goes back to the left, was the old road

above or belo'w the present location of th,:lnew road ~
A. The old road was above the NO.1 road that the Paragon

Jewell built.
Q. V\Tas the old road above or below the NO.2 road that

Paragon Jewell built ~
A. It crossed it in a different direction.
Q. Does the plat show the approximate place where it

crossed ~
A. It does.
Q. Who constructed and built new roads No.1, 2, 3, and

4~
A. Well, I think Paragon Jewell.

Mr. Crockett: We object to what he thinks.
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Mr. Pobst:
Q. Did you pay for it ~
A. No, Paragon Jewell built them.
Q. You mean built or ~ad them built ~
A. Had 'em built.
Q. Who bossed it T
A. Number 1 road, Mr. Grogan was superintendent at that

time, and I take it was the boss. .
Q. In the deposition of C. A. Clyborne just given, he was

asked about and mentioned the bridge across
1C-page 61 ~ which much of the coal shipped in the tipple

was hauled from the state highway and across
Dismal River and on up to the tipple, what is that bridge, as
now located on the map, what is the bridge there ~
A. The new bridge.
Q. Is there any other bridge there ~
A. No.
Q. Was any coal ever hauled over the old road ~
A. There was not to the tipple.
Q.. Why~
A. ""VeIl,it was narrow and steep.
Q. Tell about any conversation you may have had in re-

ference to building of new road No.1, I mean any conversa-
tion with Mr. Grogan, Paragon Jewell's superintendent ~
A. Well, at the time they came in there and was working

on the bridge, Mr. Grogan asked me how about changing this
road up the hill.

Q. Changing which road ~
A. The old road and building a new road up the hill, he said

that they could not get the tipple supplies and things in to
build a tipple over the road that was there with any success,
that the road was narrow and steep and he said he would
build a road bela,,, the house and he would go out in tbe
field and build the road around above the house-that is the
Virgie Clifton house.

Q. And did he mention anything at that time about hauling
coal over the new road No. 1~

A. He said it was too steep to even haul coal
1C-page 62 ~ over and he said, "\iVe want to build a new

road."
Q. At that time was the tipple under construction T
A. I can't remember exactly.
Q. VIThatdid you tell him ~
A. I told him to go ahead and build the road any place that
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was suitable to him, but I was expecting a royalty and .he
said, " We expect to pay royalty."
Q. "Vas any amount mentioned 1
A. There was not.
Q. Did you talk to him about that more than once '?

.Mr. Crockett: Counsel for the defendants object to the
last above mentioned answer purporting to detail statements
of Mr. Grogan, for the reason that unfortunately Mr. Grogan
is now non compos 1nentis or mentally incapacitated and can-
not testify, and submit that the evidence of this .witness on the
subject is incompetent and should be stricken out.

A. I met Mr. Grogan after they started running coal, haul-
ing coal over this new road, and asked him if they had ever
decided how much royalty per ton that they were going to al-
low me for building this new road.

Mr. Crockett: Same objection.

Mr. Pobst:
Q. Continue with your answer.
A. And he said, "I haven't had a chance" or "vVe haven't

had time to work out an"y royalty."
IC-page 63 r Q. HOI" long was that after (interrupted)

Mr. Crockett: Motion is made to strike out the answer
for reasons heretofore given.

Mr. Pobst:
Q. How long wasl that after he first asked you for per-

mission to build a ne,,, road, new road No. I?
A. I don't know exactly, this was after they started run-

ning coal.
Q. Do you remember how long it was from the time they

began building the tipple until they were running coal?
. A. It was a matter of months, I would say.
Q. Did you talk with him more than once about this 1
A. I did, I went to him the second time and asked him if

they had figured out how much they were going to pay :r'0yalty
for this new road or disturbing the front of my property, and
he said at the time, he said; "VI[ e have decided not to give
you anything."
Q. ",iVhomdid he mean by "we"1
A. I don't know.
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Q. Did he say he had talked to anybody ~ .
A. He said he had met with Mr. Clyborne or the officers of

the company and that they decided they were not going to
give me anything.
Q. Did you take it up with anyone connected with Paragon

Jewell~
A. I did, I went to see Mr. C. A. ClybornL
Q. Did you take this up \"ith him ~

A. I did.
IC-page 64 r Q. ,Vhat did he say?

A. He never would give me satisfaction
about what he was going to do.
Q. What did he say?
A. He made mention that if he had to work strictlv to the

letter of the contract he would cut the mining do\"n. i~ntil we
would only get the $4,000.00a year royalty out of it.
Q. How many times did you see him?
A. I don't remember, three or four times.
Q. Did he at first make any objection or what did he say'!
A. He said they would figure it out or somthing, he wanted

to put me off, he said, "At times, I think I will pull the damn
thing out.'"
Q. The whole tipple and all ~
A. I told him it ,,;as all right, I said it is your money and

it is all right if you want to.
Q. '~That did he finally tell you ~
A. He finally referred me to Mr. Bob Crockett, at Tazewell,

that he was his lawyer.
Q. Is that Mr. R O. Crockett, who is attorney for the de-

fendants and who is 110W representing Mr. Clyborne here ~
A. It is.
Q. Did you go see him then ~
A. I did.
Q. ,Vhat did he say?
A. He said they wouldn't have to pay us any royalty. I

made mention of the clause in the contract that
IC-page 65 ~ they were supposed to pay us l'ovalty. He

made mention several times, did I think I was
smart enough to be a lawyer, or was I a lawyer, or looked
like I was smarter than him, very sarcastic about it.
Q. What did he finally tell you?
A. He finally said they would not pay.
Q. Then what did you do?
A. 1 came to see you, Mr. Pobst.
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lC-page 66 r
• • • • •

Q. Now, let's go now to New Road No.2, when and why
. was that road built ~ '
A. For no reason without it was because of a break on the

road near the tipple.
Q. What do you mean by break ~

A. The hill kept slipping off out near the
lC-page 67 r tipple, that was in above the railroad and if

. that is not the reason I don't know why.
Q. Is the new road shorter than the No. 1~
A. It is shorter.
Q. Is it a better way to haul the coal up to the tipple ~
A. 'Vell, it is steeper.
Q. ,Vhen was new road No. 2 built ~
A. I just don't remember.
Q. I mean before or after New Road NO.1'?
A. NO.2 ""vasbuilt after New Road No.1, I would say ap-

proximately a year and half.
Q. ,Vas Nev(rRoad No. 2 built before this suit was insti-

tuted ~
A. I don't remember whether it was or wasn 't.
Q. To refresh your memory I will ask you if you didn't tell

me this morning that after they built new road No.2, that
that is when you came to us lawyers to talk to us ~
A. I think that is right.
Q. When New Road NO.2 was built, who was superintend-

ent of Paragon Jewell Coal Company~ .
A. I don 'tknow.
Q. ,Vas Grogan still there ~
A. I believe he was.
Q. Well, did anybody connected with Paragon Jewell Coal

Company say anything, to you about constructing New Road
No. 2 before they began working on it ~
A. They did not.

Q. Did you talk ~o anybody about that ~
1C-page 68 .~ A. No, I did not.

Q. Then did you talk to the lawyers ~
A. I did.
Q. ,Vhen was new road No. 3 built ~
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A. That road was built before there was any coal run over
the tipple.
Q. Was it built before new road No. 2~
A. NO.3 and NO.4 roads were built before the tipple started

operating, that is where the first coal came over.
Q. Was anything said to you about those roads ~
A. There was not.
Q. Did they ask your permission 01' your wife's permission

to built those roads ~ .
A. 'J1heydid not.

IC-page 72 r
• • • •

Q. Mr. Clifton, have you ever mined coal ~
A. I have.
Q. vVhat are you doing now~
A. I am mining, I have mines of my own.
Q. Do you ever go in those mines and examine your coal

seam1
A. I do.
Q. How often ~
A. Quite often.
Q.-Hovvlong have you been mining coal '(
A. Around 22 years.
Q. For whom have you worked 1
A. I worked for Jewell Ridge Coal Company, Red Jacket

and at Page.
Q. Are they all in Buchanan County1

IC-page 73 r A. They are.
Q. Can you tell whether they are seams of

coal, when you examine it, that has any partings, rock or im-
puritie~ in iU .
A. I can.
Q. Have you examined the same seal of coal which is being

shipped. from the Paragon .Jewell tipple?
A. I have.
Q. At different places ~
A. I have.
Q. Does it have any impurities or partings anywhere on

that land, McNeil land ~
A. It does not, it doesn't show in the coal seam.
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Q. What about the roof or top~
A. Most of the roof is sandstone.
Q. What about the bottom ~
A. Sandstone bottom.
Q. That being the case, sandstone roof and sandstone bot~

toms, are there any rejects, etc. if properly mined ~
A. I don't think so.
Q. ,7I1here, would they get partings, rock or impurities,

would they get it out of the seam of coal ~
A. They would not.
Q. Explain rejects or tare weights, what is it~
A. Vvell, it is slate, rock, or middleman, which some coal

has.
Q. "Whatis middleman ~
A. ,7\T ell it is a rock, in some coal it is soft and in some coal

it is hard streak of rock, bone or slate.
lC-page 74 ~ Q. Is a middle man or parting all the same

thing in a seam of coal ~
. A. It is.
Q. You have heard Mr. Clyborne say that in all the coal

'which the Paragon .Jewell bought and shipped, when they paid
for it they took off 2%% for tare weight or rejects, did you
know that they were taking that off your royalties when the
royalties were paid to Mrs. McNeil and her daughters ~
A. I did.
Q. Did you complain to the company about it ~
A. I did.
Q. More than once~

) A. I did.
Q. vYhat did they say~
A. Mr. Clyborne told me they had put their cards on the

table, they '''eren't trying to hide anything, that they hadn't
tried to hid anything, that they thought 2%% was reasonable
tolerance or tare weight.
Q. What is tolerance ~
A. I don't know.
Q. ,7\T ell, he said scale tolerance, I believe, what is scale

tolerance, do you knowf
A. I do not.
Q. 'Well, are scales absolutel}Taccurate at all times ~ .
A. They are supposed to be.
Q. vYell, are they at all times, do they sometimes get out of

order~
lC-page 75 ~ A. They have, I guess, got out of order.

Q. ,7\T ell, when they get out of order, do they
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always show too much weight or are they just as liable to
shop too little weight ~
A. It would vary either way, sCl:!Jescould -show over or

under either one.
Q. Did you at any time, refuse or fail to cash your royalty

checks, I mean, Mrs. McNeil and her daughters ~
A. We did the first check.
Q. Why~
A. For the reason 2Y27o tare weight, or whatever he meant

by taking it off of our tonnage.
Q. Did you finally cash that check~
A. We did.
Q. Did you talk to the compllny more than once~
A. We did. .
Q. Did they ever do anything about it ~
A. They did not.

• • • • •

Mr. Crockett:

CROSS EXAMINATION.

lC-page 77 ~
•

•

•

•

•

•

•

•

•

Q. Did you see any slate or rock III there ~
A. I saw slate or sandstone that had been shot, I don't

remember whether they have all sandstone or all slate, I just
don't remember.

Q. J believe you say that you saw slate there that had been
shot down~
A. Slate or sandstone, I just remember it was rock.

2C-page 54 ~

-.

•

•

•

•

•

•

, .
•

•

H. A. COMPTON,
another witness of lawful age, having heretofore deposed on
behalf of the complainants, being recalled on further direct
examination, deposed as follows:
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• • • • •
Q. 3. Y'Ou h'Old five prints-pictures-in

2C-page 55 ~ y'Our hand. The first 'Onewhich is "C'Ompt'On
Exhibit N '0. I-B," did y'Ou take that picture 1

A. Yes, sir.
Q. 4. Nnw, where were y'Oustanding, with the camera, when

y'Ou t'O'Okthat picture 1
A. I was ab'Out in the neighb'Orh'O'Od'Of the p'Ost 'Office. I

think just ab'Out 'Opp'Ositethe p'Ost 'Office.
Q. 5. D'Oy'Ouremember the bridge that cr'Osses up t.here 1
A. Yes, sir.
\Q. 6. On the 'Onecalled N'O. I-B1
A. This is the sec'Ond series.
Q. 7. The 'One that y'Ou t'O'Okthe sec'Ond time1
A. Yes, sir.
Q. 8. The 'One t.hat is marked N'O. I-B, y'Ou said y'On t'O'Ok

that picture and y'Ou were st.anding near 'Or in fr'Ont 'Of the
p'Ost 'Office. ,Vhere were y'Ou st.anding in reference t'ODismal
R,iver when y'Out'O'Okt.hat picture 1 ,Vere y'Ou standing' 'Onthe
side next t'O the highway 'Or next t'O the river 1
A. The side next t'Othe highway.
Q. 9. Which way was y'Our camera p'Ointing 1
A. Pointed up the river.
Q. 10. ,Vas the bridge that. y'Oucr'Oss 'Over,where t.hey }laul

c'Oal t'Othe tipple, ab'Ove 'Or bel'Owwhere y'Ou were standing1
A. Ab'Ove.
Q. 11. D'Oesthe bridge sh'Owin that picture 1
A. N '0, 1, this 'One. It d'On't.hardly sh'Owit, nearly did.
Q. 12. There is a h'Ouse in the upper right-hand c'Orner.

,Vh'Ose h'Ouse is that 1
2C-page 56 ~ A. That is N'Orman Clift'On's.

Q. 13. And Virgie Clift'On's, his wife 1
A. Yes, sir.
Q. 14. And this l'O'Okslike a level part, g'Oing. str:light

acr'Oss,-what is,that1
A. That is the railr'Oad.
Q. 15. Is there an'Other elevati'On ab'Ove th~t1.
A. An'Other elevati'On1 ,. .'
Q. 16. I mean an'Other-it 1'O'Okslike s'Omething elM-ex-

cavati'On up there,-what is that1
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A. That right in there seems to be-an old Toad.
Q. 17. Where is the present road leading around to the

Norman Clifton house 1
A. Well, it is right around this way, and then switches

back here.
Q. 18.. When you said "right around this way" you put

your finger over toward the right of the picture and switched it
back up toward Norman Clifton's house.
A. Comes up this way and then switches back.
Q. 19. Now, take Compton Exhibit No. 3-B.
A. The reaSOllthere .was not no No.2, the film was spoiled.
Q. 20.. What does that pictui-e No. 3-B show?
A. This is a little bridge that goes across Dismal Creek

or River.
Q. 21. Who uses that bridge 1
A. I reckon every body is, up there. I imagine NornIan

uses it.
2C~page 57 ~ Q. 22. -Where does the coal go over, what

'bridge, that goes up to the Paragon Jewell
tipple 1 .What bridge does it go over?
A. This is the bridge that comes down. I don't know

whether they haul any coal up there above the tipple or not.
This is the bridge across Dismal River. .
Q. 23. Is that the only bridge on the Clifton land 1
A. That is all the one I know. There is a steel bridge down

below Norman. This is a wood bridge.
Q. 24. 'Nere you above or below that bridge?
A. I was above it.
Q. 25. Toward the left center of that picture I see the top

gable end of a house. Whose house is that 1
A. Norman 's, Norman Clifton's house.
Q. 2fi. And there in the picture it looks like a deep cut or

bank, what is that, near the center1
A. Right here 1
Q. 27. Yes.
A. This is where you go across the bridge, then the railroad

is right here, you can see the tracks, and there is a road goes
right around this way.
Q. 28. To the right 1
A. It goes around to the right and then cuts back to the left.

Then, there is another one that goes up to the left.
Q. 29. Which one goes direct to the tipple 1
A. I imagine it is this one right here.
Q. 30; You mean the one to the left 1
A. Yes, sir.
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Q. 31. Now, the next picture is No. 4-B. You
2C-page 58 ~ took that picture, did you 1

A. Yes, sir.
Q. 32. Did you take this picture No., 4-B?
A. Yes, sir.
Q. 33. Did you take that picture?
A. Yes, sir.
Q. 34. \iVhere were you standing 'when you took that pic-'

ture 1
A. I was down about half way between this bridge, the one

that is shown in the last one and the first one I made.
Q. 35. \iVhich side of Dismal were you on1
A.On the road side.
Q. 36. There is a house up there near the upper center that

you can see the top of. vVl10sehouse is that? "
A. Norman Clifton's.
Q. 37. Did you take this picture No. 5-B?
A. Yes, sir.
Q. 38. \i\There"wereyou when you took that picture?
A. I was on the hill above the tipple.
Q. 39. Looking which way1 Looking down the Rived
A. It was not either one, it was looking agaipst tbe hill.

I was up to the right of the tipple.
Q. 40. Did you take that picture?
A. Yes, sir.
Q. 41. That something is a bank down toward the highway,

is that right?
A. No, it is up on the hill above tJle tipple where, they

told me, this is the McNeil-Brown road.
Q. 42. That dirt road?

2C-page 59 ~ A. Yes, and this is the McNeil side.
Q. 43. The one wheTe the truck is sitting is

the McNeil road?
A. That is what they told me. This is below the forks-

the intersection,-I 'was below that.
Q. 44. At the ri~ht?
A. 'This is the Brown and this IS the McNeil.
Q. 45. You took that picture?
A. Yes, sir.
Q. 46. Now, there is another picture called No. 7-B, and it

shows a house. What is that picture?
A. I was up there very near where I made this other 0110.

at the intersection of the road, but it was turned down the
other way. This picture shows a view down the road. down
next to Dismal River and the tipple. That shows the bridge.
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Q. 47. Is that the little bridge down there7
A. That crosses the river. This is just a view down the

road there. I was up on the hill when I made that.
Q. 48. You stood not far from the tipple, is that righU
A. Just up above the tipple.
Q. 49. That looks sort of down Dismal-sidling down.
A. Here is Dismal. It runs right down through there, and

this is a view nearly cross ways.
Q. 50. The main hill or mountain in the upper part. of that

picture is across Dismal River, is that right7
A. Yes, that back ground is. ,
Q. 51. I will ask you if you will file all those pictures as a

part of your deposition, marking them respectively Compton
Exhibits No. 1-B, No. 3-B, No. 4-B, No. 5-B and No. 7-B.

2C-page 61 r
•

•

•

•

•

•

•

•

•

EDWARD SALYERS,
one of the complainants, a witness of lawful ag'e, introduced
on behalf of the complainants, being first duly sworn, deposed
as follows:

DIRECT EXAMINATION.

By Mr. Pobst:

• • • • •
Q. 2. Did you marry into the family of-the daughter of

John G. McNeil, now deceased7
A. Yes, I did. I married Macie McNeil.
Q. 3. Is she one of the complainants in this suit 1
A. Yes, sir.
Q. 4. ,Vhere do you live 1
A. I live at Wise, Virginia now.
Q. 5. Does your wife own any property involved III this

suit 1
A. Yes, sir.
Q. 6. It is stated that Macie Salyers owns a residence

house above the-up on the bank and above the Virgie Clifton
house. Is that the property she owns?
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A. Out to the left of the Virginia Clifton property if you
are facing it from the highway.
Q. 7. Going up Dismal River, it would be up from the
, Virgie Clifton property f

2C-page 62 r A. Yes, sir.
Q. 8. Your wife's property is above the Clif-

ton Property 1
A. Going up the river, yes, sir .

.'

2C-page 65 r

•

Q.36. Now, proceeding from the point where' that seventy
foot right-of-way extended,-that is the Norfolk and West-
ern's Gutside line, on the left side of Dismal River, going
down, whose land would that be in front of the Salyers house
and in front of the Clifton house f From that line, on up
toward the mountain and toward the houses, whose land would
that be~
A. It belongs to my "wifeand Norman's wife to the wood-

land.
Q. 37. You mean Macie Salyers and Virgie Clifton ~
A. Yes, sir.
Q. 38. ,Vhen did you marry Macie Salyers ~
A. In 1926. No, pardon'me, 1936.
Q. 39. And was J olm G. MeNeil living then '(
A. He was.
Q. 40. How long did he live ~
A. ,Ve was married in April, the 15th I believe, and he died

some time in July.
Q. 41. Of the same year ~

2C-page 66 r A. Of the same year.
Q. 42. There was certain land called

"fields" and" fIats " near .,'Thitewood tha t appears in the will
of John G. McNeil, given to your wife, Macie Salyers, and to
Virgie Clifton. Is tliat your wife, MacieSalyers, and Norman
Clifton's wife f
A. It certainly is.
Q. 43. What did he mean by the "fields" and "flats"~
A. The way I got the property, around the home place, was

in one boundary, fenced in, of cleared land with some orchard
on it, and the field next to the post office,it was in one bound-
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ary, under fence, 'and he gave them that, what he called the
lower flats.
Q. 44. Was that in woods, or what was it in ~
A. It was pasture land,
Q. 45. It was pasture land ~
A. Yes, sir.
Q. 46. How did it lay in reference to pasture and cultiva-

tion ~
, A. There was some, right smart, little flat where my house is
built, and had a pretty nice garden at the back of the house;
on the top of the next flat I had a nice little garden there,
and had a little strip of farming land to the right that they
are hauling coal over now,-I used it for kind of a trucking
garden.
Q. 47. 'iVereyou there when the contract of lease, that is tlle

subject of this snit, was written up?

2C-page 78 r'
• • • •

•

•

•

Q. 51. Now, Mr. Salyers, you say down there, that day,
that the Brown heirs coal was mentioned. That is the time
when the first contract was drawn ~
A. I would not say that they mentioned the name Brown

at all. The coal in back of. us was mentioned.
Q. 52. They mentioned that coal ~
A. The coal that was there in the back of us.
Q. 53. Now, what rights were given in that contract, ac-

cording to your recollection ~ "That haulage rights were given
in it?
A. All that I can recall of that, this was where it was stated

they would have the right to haul the coal over the roads, free
of royalty, if they hauled through the entries of the mines,
""vasall that I have any knowled,ge of.
Q. 54. You remember Clause Four, Paragraph Two of the

contract, clon't you, where it said: "It is, however, agreed
between the parties hereto that the said Lessees may have a
right of way for railroads, or truck roads, or other means of
transportation on the lands of the said Macie Salyers and
Virgie Clifton." Do you remember tha t ~
A. Seems like I do remember something like that.

• • • • •
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2C-page 90 r A. B. JEWELL,
a witness of lawful age, being first duly sworn,

deposes and says:

•

2C-page 105 r
•

•

•

•

•

•

•

•

•

CROSS EXAMINATION.

By Mr. Gillespie:

•

2C-page 106

•

•

•

•

•

•

•

•

•

Q. 5. Is that present road closer or farther aivay from the
Clifton home than it formerly was?
A. I believe it is farther away.
Q. 6.. Do you know whether it is entirely on the riQ:ht-of-

way of the Norfolk and vVestern Railway or any of the McNeil~~, .
A. I believe it starts off the right-of-way of the Norfolk and

Western and gets on the McNeil land.
Q. 7. Do you know to what extent!
A. No, sir. I didn't survey it or anything like that.
Q. 8. Then, since the relocated road is father away from the

Clifton home there would be less annoyance from dirt and
noise by the haulage than if it were hauled over the old loca-
tion, is that true'
A. Naturally it would be less noise if it was farther away.
Q. 9. And less dirt?
A. Yes, sir.

Q. And less annoyance generally ~
2C-page 107 ~ A. Yes, sir .

• • • • •
ID-page 2 ~ CAUDLE BELCHER,

a witness of lawful age, being first duly sworn,
deposed as follows:
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DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. Please state your name, residence and occupation 7
A. Caudle Belcher, I live at Grundy, Virginia, or three

miles South of Grundy, I am fifty-two years old and a land
surveyor and a mining engineer.
Q. 2. How long have you been engaged in land surveying

and mining engineering ~
A. Thirty years.
Q. 3. ,i'\Therehave you practiced your profession of land

surveyor and mining engineer principally, Mr. Belcher7
.~. Eleven years in Kentucky and nineteen years in Vir-
glllla.

By Mr. Pobst: VVeadmit Mr. Belcher's qualification as a
land surveyor and mining engineer.
Q. 4. Mr. Belcher, are you familiar with the land situate on

Dismal River in Buchanan County, Virginia owned by John
G. McNeil in his life time and which has been leased bv his
widow and heirs to C. A. Clyborne and J. H. Franks 1 ..
A. Yes, sir.
Q. 5. Did you make a map of some roadways situate upon

those lands, Mr. Belched
A. Yes, sir.
Q. 6. I hand you herewith what purports to be a map show-

ing a railroad, Dismal River, truck roads and
ID-page 3 r property lines near Paragon Jewell Coal Com-

pany's coal tipple, ,Vhitewood, Buchanan
County Virginia, and ask YOl1 if that is a map showing the
railroad, river, truck roads, etc. on what is known as the John
G. MeNeil lands 1
A. Yes, sir.
Q. 7. Did you make that map7
A. Yes, sir.
Q. 8. I notice there are certain roadways sho,vn on that

map in different colors. vVouldyou explain what those colors
represent~
A. VVell,the Red coloring on the road is an original road

that was in there before they begun mining.
Q. 9. Were you on the land and do you know what roads

were there before any mining operations were begun by the
defendants ~
A. Yes, sir.
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Q. 10. What type of road was that road which you have in
Red and which is described as "Old Original Road" ~
A. That ,vas a narrow ,road similar to a wagon road and

was very rough until it got on top of the hill below Clifton's
residence.
Q. 11. Is that map drawn to scale?
A. Yes, sir.
Q. 12. Could that road have been used for the purpose of

hauling coal over it by trucks 1
A. No, sir.

Counsel for the complainants object to the foregoing ques-
tion as immaterial and as eliciting evidence which would vary

the terms of the contract. Defendants were
1D-page 4 r given the right to haul over the road then made,

and the contract is silent on any other right,-
whether or not Mr. Belcher thinks it was too steep and nar-
row and rough

Q. 13. Did a have any base on it that would support a coal
truck 7

Counsel for the Complainants objected for the same reasons:
as heretofore assigned.

A. No, it would have been impossible to have hauled coal
over it, it was too steep.
Q. 14. "Vas any attempt ever made to haul any coal over

that same road ~

COUliselfor the Complainants objected for the reasons here-
tofore assigned.

A. No, sir. ,
Q. 15. Now, is that road which you have ShOW11in red, does

it include a bridge which went across Dismal River from the
state highway going up Dismal at one time?
A. Yes, sir.
Q. 16. ViThatkind of bridge was that?
A. It was a wooden bridge with log stringers.
Q. 17. ",Vouldit have supported a coal truck?
.A. No, sir.

Counsel for the Complainants objected to the foregoing
question and answer.
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It is stipulated and agreed by and between counsel for both
parties that objections ate made by counsel for the complain-
ants to all similar questions 'without repeating the objection
specifically to each question asked, and for the same reasons
given above.

Q. 18. Now, do you know what this road whieh you have ill

red on the map was used for prior to the time that Paragon
Jewell Coal Company started developing. this

ID-page 5 r property 1
, A. There had been some logs hauled out, and

they had bui,lt a road toa ,veIl where they drilled a gas well.
Q. 19. What other purpose, if any, was it serving at the

time this property was leased, Mr. Belcher 1
A. That particular road was also used as ordinary family

purposes.
Q. 20. Did anybody live on' that side of the river, MI'.

Belcher 1
A. At that time there was three dwelling houses on that

side~
Q. 21. Who lived there 1
A. Norman Clifton and Salyers did live theTe, he was not

living there at the time I went there, and a tenant house of
Clifton.
Q. 22. How did they get back and forth from their dwelling

houses to the main highway1
A. They used the road I have colored in red.
Q. 23. And used the bridge that went across at the point

where you have shown the bridge in red ~
A. Yes, sir.
Q. 24. Did they have any other way of getting across the

river with vehicles 1
A. No, not that I ever saw of.
Q. 25. Now, what is the roadway shown in yellow 1
A. That was the first road constructed there when they

started to mine.
Q. 26. And was a new bridge put across the river Jlear

where the old bridge was located 1
A. Yes, sir.

ID-page 6 ~ Q. 27. Is that also shown in yellow crossing
the river at that point 1

A. Yes, sir.
Q. 28. About how far was the bridge, the new bridge, from

the old bridge 1
A. Around thirty-five feet.
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Q. 29. Do you know why the old bridge was not torn out and
a new bridge constructed in the exact location the old bridge
was in ~
A. They had no way crossing the river if they had torn

out the old bridge before the new one was constructed.
Q. 30. Who would have no way of crossing the river 1
A. In constructing the tipple and the people living over

there.
Q. 31. The people living over there. 'Who do you have

reference to 1
A. Norman Clifton and his tenant.
Q. 32. By dropping the new bridge down the river slightly

they would still have a means of access to the Clifton resi-
dence, is that right ~
A. Yes, sir.
Q. 33. Now, what particular effect, if any, did this change

in the location of the bridge have upon the Clifton or the
Salyers properties 1
A. vVell,I would say it would improve it.

The foregoing questions and answers are objected to by
counsel for the complainants as being immaterial to any issue

in this case, and it is stipulated and a.greed by
lD-page 7 r. counsel for all parties that the same objection,

for the same reasons, is made to all similar
questions as to alleged improvements to the Clifton property
without inaking these objections to each specific question.

Q. 34. In what respects was the properties of the complain-
ants, Clifton and Salyers, improved by this change in location
of the bridge, Mr. Belcher1
A. In raising the bridge up around four feet 11igher than

the other one and made a better entrance to get up on the
railroad.
Q. 35. Did it also eliminate some danger of the hridge

washing' out 1
A. Yes, sir.
Q. 36. ,iVhat type of structure is the new bridge ~
A. It had steel girders and a wood floor.
Q. 37; Does this road shown in yellow follow the locatioJ)

of the old road, or oriQ:inal road there, or was there some
slight change made in the location ~
A. "rell, the most of it was a new road altogether.
Q. 38. I believe you stated that the map was drawn to scale,

and according to your map there was some slight change made
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in the location of parts of the road shown in yellow as dis-
tinguished from that shown in red, is that correct ~
A. Yes, sir.
Q. 39. Why 'was that slight change made in the location ~
A. Well, in order to haul coal over it.
Q. 40. I believe you already stated that the old road could

not possibly carry the traffic of hauling coal~
A. That is right.

ID-page 8 r By Mr. Pobst: All questions whether hereto-
fore asked and ans,,'ered or whether hereafter

asked as to the change in location objected to as being im-
material and of no probative value as a matter of defense.
And it is agreed that the same objection and reasons shall
apply to all similar questions without specifically objecting to
each question and answer.
Counsel for the defendants, in reply to the foregoing ob-

jection, here state that the lease provides in clear and un-
equivo(;al terms that the lessees were to have the right to
llaul over the roads on the leased premises coal acquired by
the lessees from other parties free of charge, provided the
lessees maintain and keep up the roads, or other roads, at
their own expense. It is respectfully submitted, under that
provision of the lease, the lessors intended to give the lessees
the right to haul this coal over the leased premises to the
tipple, and des0ribed the way in general terms. If the precise
location of the Toads then on the leased premises were wholly
unfit for the agreed purposes, the lessees ,vere given the
necessary right to place them in some condition to make them
of practical use for the express purpose set out in the lease.
Counsel for the complainants contend that nothing in the

lease gives the defendants, or any of them, the right to cham~'e
the location of any of these roads or the grade thereof, and the
lease nowhere gives the defendants any right to haul coal from
other lands over premises not leased, and the lands of the
McNeil widow and heirs reserved were not to be so used as
they were not leased premises.

Counsel for the defendants assumes it is the contention
of counsel for the complainants that the lessors intended to
give the lessees a right which it was impossible to exercise.
Replying to this counsel for the complainants contend that

they gave them no right to haul over any of the reserved and
excepted lands except coal from their own properties, and
that over the roads already constructed.



C. A. Clyborne v. Mary R. McNeil

Caudle Belehe.,1'.

67

1D-page 9 r Q. 41. Now, do you know approximately how
long the road shown in yellow was used by the

defendants for the purpose of hauling poal to its tipple located
on the MeNeil lands?
A. No, sir, I don't know exactly the time.
Q. 42. Is it novvhauling its coal over that road'l
A. No, sir. .
Q. 43. Do you know approximately how long it has been

since it has hauled over the road shown in yellow?
A. I say something over two years.
Q. 44. Is Paragon Jewell Coal Company still maintaining

the road shown in yellow?
A. ,lI[ ell, all they do they keep the lower end of the road

cleared where it joins the new constructed road.
Q. 45. ,lI[ho is, and for the past hvo years, been using the

road shown in yellow? .

Counsel for the complainants objected to the foregoing
question as immaterial.

A. Clifton and his tenant.
Q. 46. How does the defendant, Paragon Jewell Coal Com-

pany, get its coal to its tipple from its mines located on the
opposite side of Dismal Rive1rat this time? '
A. It is over a new constructed road.
Q. 47. Is that the road shown on the map in green?
A. Yes, sir.
Q. 48.N ow, what part, if any, of tbe road shown in green,

and which you say has been used by Paragon J e,well Coal
Company for approximately two years, is on the property of
the lessors or any of them?

A. "VeIl, the road is on them after it passes
1D-page 10 r the Norfolk and Western right-of-way line.

Q. 49. Does the map accurately show where
that is, Mr. Belcher?
A. Yes, sir.
Q. 50. Now, what effect, if any, has the relocation of this

road had upon the Clifton property?

Counsel for the complainants objected to the foregoing ques-
tion as immaterial except as to the character of construction.
Counsel for complainants took that to mean the use or effect
of it. We think that would be immaterial. We think it is
material to show that it has made higher cuts and caused the
land to slip.
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A. I would say it would improve the land so far as-the new
cut was made approximately one hundred feet from the old
road-and keeping the dust from the property.
Q. 51. That is further away from the Clifton residence?
A. Yes, sir.
Q. 52. Now, has there been any slide of any nature, or cave-

in, as a result of this new road being located there?
A. Not to my knowledge outside of the mountain moving.
Q. 53. Has the mountain moved there where this road is

located 1
A. I figure it has moved all along, because the tipple has

moved about six inches since the tipple was constructed. There
was a well drilled at the Salyers house that had to be dis-
continued because the casing was approximately two feet out
of line.
Q. 54. That .took place on around this road in the vicinity

of the tipple, did it, Mr. Belcher?
A. Yes, sir.

lD-page 11 ~ Q. 55. There has been no slippage or cave-
in or slide there in the cut .where the new road

was built in order to get to the tipple, has there?
A. No, sir, not since it has been constructed.
Q. 56. Any relocation of that road approximately one hun-

dred feet further away from the Clifton home has had nothing'
to do with the slippage you refened to?
A. No, sir.

Counsel for the complainants insist that the questions are
quite leading.
Q. 57. And was there a cut belo.w the Clifton house before

any change was made in the location of any roadway?
A. Yes, sir. There was a railroad constructed below his

house.
Q.' 58. Is that the road that is presently being used by Para-

gon Jewell Coal Company and cut into that cut, or had it made
an entirelv new cut?
A. It m~de a new cut something like one hundred feet on the

upper end.
Q. 59. ,Vhere do you mean" the upper end"?
A. Outside of the Norfolk and Western right-of-way.
Q. 60. That is where it leavM the railroad right-of-way?
A. Yes, sir. -
Q. 61. And is that cut also further away from the Clifton

house~
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A. Yes, sir.
Q. 62. Now, there are also some other roads shown on the

map in red and blue. Will you explain what those are, Mr.
Belcher~

lD-page 12 r A. The Red road was the original road
which was a narrow road similar to a wagon

road; the road shown in Blue was a road constructed by
Paragon Jewell Coal Company.
Q. 67. And where did those roads lead to ~
A. Led to the mines.
Q. 68. Did you do the engineering work for Paragon Jewell

Coal Company in its mining operation ~
A. Yes, sir.
Q. 69. Are you still doing its work~
A. Yes, sir.
Q. 70. Now, those roads, shown in Blue, were constructed

there for the purpose of mining and removing what coal~
A. The McNeil coal and the Brown coal.

I Q. 71. vVere they built there. to the outcrop of what is
knoWn as the Jewell or Red Ash seam of coal~
A. Yes, sir.
Q. 72_Mr. Belcher, please state whether or not it would

have been possible as a practical proposition to have mined
the coal from the McNeil lands if these slight' changes in the
location of the bridge and the roads, which you have testified
about and which are shown on the map which you have been
testifying from, had not been made.

Counsel for the complainants objected to the foregoing
question for the following reasons:

1. Because the question is suggestive and leading, inasmuch
as it suggests to the witness that the changes made were
slight.
2. Because it is immaterial whether, as a practical proposi-

tion, the coal could have been mined from the McNeil lands
or not. If it could not have, this does not vitiate the require-

ments. The defendants are bound bv their
ID-page 13 r contract, and can only make such use- of' the

, land as the contract provides.

,A. No, sir, it would not have been. All their coal could not
have been mined from that side of the river. They own two
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hundred forty three acres on another branch that would
have to come up over this road.

Q. 73. Could the lessees have mined the coal on that side
of the river without the road shown in Blue on the map, which
you have been testifying from, being built ~

The complainants, by counsel, object for the same reasons
heretofore assigned.

A. No, sir.
Q. 74. Then, those changes and improvements in the road-

way and bridge were necessary in order to mine the McNeil
coal ~

The complainants, by counsel, object for the same reasons
heretofore assigned.

A. Yes" sir.

The complainants, by counsel, object for the reasons hereto-
fore assigned, including the first reason as leading and sug-
gestive.

Q. 75. Have you prepared all the mine maps of the Paragon
Jewell Coal Company since it ha.s been operating there on the
McNeil lands and adjacent lands, Mr. Belcher~
A. Yes, sir.
Q. 76. Has any coal been lJ,auledunderground through any

haulwav from the Brown heirs' land over the McNeil land ~
A ..Yes, sir.
Q. 77. Do you know when that started, approximately~
A. Something like eighteen months ago..
Q. 78. Will you file, liS a part of your deposition, the map

from which you have been testifying, which is
ID-page 14 r described "Map showing railroad, Dismal

River, truck roads and property lines near
Paragon Jewel Coal Company's Coal tipple, Whitewood,
Buchanan County, Va." as defendants' exhibit No. 1~
A. Yes, sir.

Thereupon the map was filed, marked for identification as
Defendants' Exhibit NO.1 and the same is attached to and
returned with the original hereof .

• • • • •
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yon say?
A. Approximately two feet.
Q. 8. About two feet. Do you know anything about the

well near the Clifton house and used by the Clifton family
also being out of plumb?
A. No, sir.
Q. 9. Did you know'they had to drill a new well up there?
A. No, sir. I knew they drilled one at Paragon Jewell.
Q. 10. At this time is most of the coal from the Brown-

Is any of the coal from the Brown heirs' land being brought
through the inside of the mines shown on this map?
A. No, not on that map.
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Q. 11. Is any of the Brown heirs' coal being l)l'ought
through the inside of the mines of the complainants '{
A. Yes, sir.
Q. 12. Then. why, if they are bringing it through the inside

of the mines from the Brown heirs did they make any outside
road, shown in Blue and brown?
A. Because of number of mines and the size of the tract.
Q. 13. Is' a record kept, do you know, of how much of the

coal is hauled through the mines and ho\v much is hauled
over the Blue road?
A. Yes, sir.
Q. 14. They keep a record of that?
A. Yes, sir.
Q. 15. Do you know whether the Paragon .Je,vell Coal Com-

pany is paying anything' for the coal from the'
ID-page 17 r Brown land that is hauled over this blue and

brown outside road 'I
A. No, sir.
Q. 16. You mean you don't know or they are not pavmg

anything?
A. Not paying anything.
Q. 17. About what portion is hauled over the brown and

blue road from the Brown heirs coal, and what portion
throuR'h the inside of the defendants' mines?
A. I don't know. I never made any comparison.
Q. 18. ,~There does most of the coal come over?
A. Over the surface.
Q. 19. You mean over the blue and brown roads 1
A. Yes. sir.
Q. 20. You 'were on the ground. you say, when the old road,

that was the road shown in red, is that right?
A. Yes, sir.
Q. 21. And that supplied the needs and 'wants of the Clifton

and Salyers families, did it not?
A. Yes, sir, I imagine it did, it was all the road there

was.
Q. 22. Could you see any reason for them having more' road

than they had?
A. ,Vell, I could tell it took a road to be used for heavy

traffic as you are trucking on it, and it would be impossible
for them to use it.

Q. 23. I believe you did not understand my question. My
question'is this: For the use that the Cliftons and Salyers and
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the McNeil heirs for their houses and farms
ID-page 18 ( and going in and out, was not that road shown

in red ample for their needs ~
A. Up until the time I went there it was ample for their

needs.
Q. 24. The needs for hauling heavy machinery and coal in

over that road is not the needs of the complainants in this
suit, is it ~
A. vVell, Norman Clifton could not have used his low boy

on the old road, that he has, and his big heavy trucks he has.
He has mines and takes his truck and low boy up to his house.
Q. 25. You mean mines away from the Clifton land ~
A. Yes, sir.
Q, 26. He could have stored them along on adjacent land ~

Counsel for the defendants objected to counsel arguing
with the witness.

Q. 27. He could have stored them along the Dismal River or
along the main highway, or along the edge of the Norfolk and
Western right-of-way as he started up the hill, could he not ~
He didn't have to take them up to his house, did he ~

Counsel for the defendants objected to counsel for the com-
plainants arguing with the witness.

A. I don't know anything about that. That would have been
left up to Norman Clifton.
Q. 28. ,iYe'reyou there, or do you know anything about the

use of this road shown in red that was made by the people
that dug the gas well ~
A. No, sir.
Q. 29. They used that old road in hauling their well equip-

ment and supplies up to dig that welL did they~
A. I imagine they did. That was the only

ID-page 19 ( road there.
Q. 3'0. And all the timber they used in drill-

ing the well they hauled that over the old road shown in red,
didn't thev~
A. Yes,'sir. I imagine they did. I didn't see them.
Q. 31. 'Vell, rJid you know that the complainants sold the

timber off that land to George Horn~
A. Yes, sir.
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Q. 32. And he had hauled all his timber down over that old
road 1
A. He was going down hill with his loaded trucks.
Q. 33. 'Well, the bridge-the old bridge was sufficient for

those purposes for the trucks to cross ~
A. That is right. The bridge gradually rleterioated so it

would have to be repaired, and while they repaired it they
built a new bridge.

Q. 34. 'What deterioated iO ,Vas it not the trucks of the
defendants over it that did most of it '?
A. It was practically gone when they came there. It was an

old bridge 'when they first started using- it.
Q. 35. The defendants hauled all their equipment and ma-

terials for their tipple and buildings and whatever else they
had was JJauled over this old road, in red, was it noO
A. Not all of it, no, sir.
Q. 36. 'Vhere did the rest come from '?
A. The heavy machinery that went in, part of it was loaded

off of railroad cars and part was bauled over this bridge.
Q. 37. It took them how long to install tbat plant?
A. I say ten months, something- like that.

Q. 38. The bridge shown in yellow, crossing'
lD-page 20 ~ Dismal River, was on the lands of cornplain-

ants from the edge of the state highwav and
then on across DiS'Tl::JlRiver and then on some feet further to
the right-of-way of the Norfolk and "7estern nearest Dismal
Creek. is that not true ~
A. Yes, sir.
Q. 39. Then the yellow road crosses tbe Norfolk and West-

ern right-of-way in one hundred or so feet,-from then on is
all on the lands of the complainants, is that right 1
A. Yes, sir.
Q. 40. Now, Mr. Belcher, do you remember hovv long the

defendants used the yellow road 1
A. No, sir, I don't.
Q. 41. You could not estimate that time, could you, whether

it might be six months or a year, 01' two or something~
A. I say, roughly, they used it-'Vell, it would be hard to

answer, because it was some time before they hauled much
coal that way, but from the time they started constructing
the tipple up until they quit using it was possibly two years
and a half.
Q. 42. This green road that turns to your left, from tbe

point where it leaves the location of the road shown in yellow
runs approximately one hundred seventy-five feet or two
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hundred feet on the Norfolk and \Vestern right-of-way, IS

that right?
A. Yes, sir.
Q. 43. And then it enters the lands of the complainants,

is that right?
A. Yes, sir.

Q. 44. And runs some three hundred fifty or'
1D-page 21 r four hundred feet out to the coal tipple of the

defendants, is that right? .
A. About three hundred feet, yes, sir.
Q. 45. Then that road is broadened out so, at one place, it is

something like one hundred feet 'wide where it goes'-out to
the coal bin to the left?
A. Yes, sir.
Q. 4.6. Then, it continues on and passes into the office-the

officebuilding and passes somewhere in six feet to the location
of the red road, is that right?
A. Yes, sir.

, . • • • •

1D-page 23 ~ FRANK H. WOODS,
another witness of lawful age, being first duly

sworn, deposed as follows:

DIRECT EXAMINATION.

By Mr. Gillespie: ,
Q. 1. You are Frank H. Woods?
A. Yes, sir.
Q. 2. \\There do you live?
A. Bluefield, ,Vest Virginia.
Q. 3. What is your occupation ?
A. Treasurer and superintendent Paragon J ewell Coal

Company. ,
Q. 4. Does the Paragon' J ewell Coal Company have any

operation other than the one on Dismal River in Buchanan
County, Virginia?
A. No, sir.
Q. 5. I believe its tipple is located on what is ]mownas the

McNeillands ?
A. That is right.
Q. 6. How long have you been superintendent of the Para-

gon Jewell Coal Company?
A. Since May of 1954.
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Q. 7. Yau say yau are also. treasurer af that campany'!
A. Yes, sir.
Q. 8. Do. yau have charge af the records af that campany'?
A. Yes, sir.
Q. 9. Did yau have prepared, under yaur supervisian, a

statement which has been asked far by caunsel far the cam-
plainants shawing all af thecaal mined fram

ID-page 24 ( the variaus tracts af land which has been
transparted to. the Paragan Jewell Caal Cam-

pany's tipple and pracessed in that company's tipple ~
A. Yes, sir, that was prepared under my supervisian and

I checked it.
Q. 10. It has been checked fram the afficial recards af the

campany~
A. Yes, sir.
Q. 11. I hand yau herewith what purparts to. be a state~:nent

af the tannage mined fram the varia.us tracts af land and pra-
cessed by the Paragan Jewell tipple, and ask yau if that is
the statement which yau say was prepared under yaur super-.
visian 1 '
A. Yes, sir.
Q. 12.. Will yau file that statement with yaur depasitian,

marked Defendants' Exhibit No.. 2~
A. Yes, sir.

Thereupan the statement abave referred to. was filed and
marked far identificatian as Defendants' Exhibit No.. 2, and
the same is attached hereto. and returned as a part hereaf .

• • • • •
ID-page 25 ~ Q. 13. Naw, Mr. Woads, has an~7caal been

transparted undergraund fram the Brawn
he~rs' tract af land thraugh the McNeil lands f
A. It has been transparted undergraund by ane af auI' can-

tractars, Bear (Bare) Ridge Caal Campany.
Q. 14. Have, yau kept accurate recards af the number af

tans of caal that have been hauled undergraund fram the
Brawn heirs' tract thraugh the McNeil lands?
A. Yes, sir. ,Ve have kept thase recards fram the measure-

ments given us by Caudle Belcher.
Q. 15. Have yau paid to. the camplainants, who. are the

lessars under the terms af their lease with C. A. Clybarne
and J. H. Franks, twa and ane-half cents far each and even
tan af caal hauled undergraund thraugh the McNeil lands.~
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A. Yes, sir. Vve paid them each month.
Q. 16. That has been fully paid at the rate agreed upon in

the lease for each and every ton of coal hauled through their
lands from the Brown heirs, underground, is that correct?
A. Yes, sir. ,
Q. 17. Mr..Woods, I hand you a map which has been intro-

duced in evidence as Defendants' Exhibit No.1, and will ask
you to look at it and state if you are familiar with the lands
and roadways, rivers, etc. as shown on that map?
A. Yes, sir, I am.
Q. 18. Do you understand the legend of the map?
A. Yes, sir. ,
Q. 19. The roadway that is shown in yellow is used now

for what purpose?
ID-page 26 r A. The roadway shown in yellow?

Q. 20. Yes.
A. The part from the highway to the Norfolk and \7i,T estern

right-of-way is used by us for transporting coal.
Q. 21. Is it used by any other persons?
A. Yes, sir. It is also used by Mr. Clifton in getting to

and from his house.
Q. 22. After the road shown in yello.w crosses the railroad

right-of-way and continues upward, who uses the road?
A. That road now is used by Mr. Clifton in getting to and

from his house.
Q. 23. Used by any body else?
A. Not that I know of.

By M:r. Pobst: The last two questions as to who is using
the yellow road is objected to as being immaterial.

Q. 24. How long has that road in yellow been used ex-
Clusively by Mr. Clifton in getting to and from his home?

Counsel for the complainants objected to the foregoing
question.

A. Approximately thirty months-the past thirty months.
Q. 25. During the past thirty months, approximately thirty

months, how has your company been getting its coal to the
tipple?
A. We have been getting our coal to the tipple by the road

sho.wnhere in green.
Q. 26. And that extends across to the Norfolk and Western
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right-of-way until it reaches a point near where the yellow
road intersects with iU
A. Yes, sir.

Q. 27. Now, why was the road shown III

ID-page 27 ~ green located where it was, Mr. \iVoods 1
A. The whole bottom fell out of the road

shown on the map in Yellow. If we had not put the road
shown in Green here we would have to go up and take off
approximately the whole of Mr. Clifton's yard there to still
, transport coal in this direction.

Counsel for the complainants object to the foregoing as
being immaterial.
Q. 28. Could it have been replaced at its same location, or

in the location of the road shown in Red 1
A. No, sir. \~Tehad to go in further toward Mr. Clifton's

house or get on the Norfolk and '~Testern right-of-way.
Q. 29. You S3y the road was constructed principally on the

Norfolk and \iVestern right-of-way in order to get further
away from his house?
A. Yes, sir.
Q. 30. Now, when this Green road leaves the Norfolk and

\~Testern Right-of-way, state to what extent there is an~Tcut
as compared with the cut that existed in the old roac11

COUllseJfor the complainants object for the reason, even
if there was no cut, the defendants had no right to use it to
make a new road.

A. I could not tell you. I know in height and feet a very
slight cut was made there in intersecting with the Yellow
road. ' ,

Q. 31. ,From a point near the edge of the Norfolk and West-
ern right-of-way on that side toward ,the Clifton residence,
back down to the railro.ad track itself, is that cut within the

railroad cut?
ID-page 28 ~ A. The road is within the railroad right-of-

way.
Q. 32. 'iVas it not necessanr for the railroad to make a cut

in order to construct its tracks there at that point?
A. They had to make a cut when the railroad was originally

put in there, yes, sir. '
Q. 33. And this road shown in green was cut into the rail-

road cuU :
A. That was cut into the cut the railroad company made.
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Q. 34. Is the bridge now being used by your company and
also by Mr. Clifton the same bridge that was there at the time
this operation was started ~
A. Yes, sir. It is the same bridge we built.
Q. 35. It is not the same bridge that was there when the

operation started ~
A. ,Vhen the operation started ~ No, sir.
Q. 36. Do you know where the old bridge was located ~
A. Yes, sir.
Q. 37. Approximately how far was that from the location of

the present bridge ~
A. Approximately thirty.feet.
Q. 38. ,Vhat type of construction is the new bridge~
A. Concrete and steel with a wood floor.
Q. 3!J. ,Vhat about the level of the bridge with reference

to the highway and railroad which has to be crossed in order
to reach the Clifton home?
A. The bridge ,ve built is approximately six feet higher

than the bridge that was in there at the time the construction
begun on the Paragon Jewell plant.

lD-page 29 r Q'. 40. ,iVas that above, below or about on a
level with the railroad ~

A. It is below the railroad slightly.
Q. 41. But still six fe,et higher than the old bridge, ap-

proximately ~
A. Yes, sir.
Q. 42. What affect, if any, has the new bridge had on the

Clifton property and its accessibility to the hig'hway~
A. It has made it much more accessible. Yon can take

much more over it than you could the bridge that was in
there.

Counsel for the complainants objected to the foregoing
as being immaterial to the issue in {his case.
Counsel for the defendants would like to ask counsel for

the complainants if they have abandoned any claim they have
made for any damages to the Clifton property.
By Mr. Pobst: vVehave not; we have abandoned nothing.
By Mr. Gillespie: I was wondering, in the light of your

objections, if that was not your present position. If not, I
think this, question is material.

Q. 43. Mr. Woods, would it have been possible for the
Paragon Jewell Coal Company, or any other operating com-
pany, to mine and remove the McNeil coal without having
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made these changes and improvements in the roadway there ~

Counsel for the complainants object to the question and
any answer, because immaterial.
It is agreed by counsel for the complainants and defendants

the same objection shall apply without specifically objecting
to each question.
Counsel for the defendants has been laboring under the

impression that the leasing of coal carried
lD-'-page 30 r with it the necessary rights incident to mining

and removing the coal, and, therefore, it is
respectfully submitted this question is vitally material to the
issues in this case.
Counsel for the complainants again call the attention of the

Court to the faet that the Clifton and Salyers land were not
leased. Only specific rights were given them and they were
set out in the deed of lease.

Q. 44. 'Vould it be possible to mine and remove the McNeil
coal without the improvements and change in the roadways ~
A. No, sir.
Q. 45. Now, you say that the roadway now being used to

get to the tipple is further away from the Clifton house than
the old road 1
A. Yes, sir, it is approximately one hundred feet further

away from his residence than the old road 'was.
Q. 46. 'What effect, if any, has that had on the Clifton home

and its enjoyment ~

Counsel for the complainants objected for the reason it is
imma tcrial.

A. It has eliminated much dust and traffic which Mr. and
Mrs. Clifton both complained to us before 'when we were using
the old Toad. vVehave not had these complaints since we have
been using the new road.
Q. 47. Has there been any slippage or cave-ins any 'ways

near the Clifton residence as a result of this road being re-
located there ~
A. Not that I know of.
Q. 48. Are you there every day~
A. I am there thTee and four days every week.

Q. 49. Have you ever seen or heard of any
lD-'--page 31 r such occurrence taking place ~

A. No, sir.
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Q. 50. Mr. Woods, how is this coal mined that goes through
the Paragon .Jewell Coal Company's tipple '?
A. The coal is all deep mined.
Q. 51. What methqd of mining is used ~
A.The coal is all hand loaded.
Q. 52. Now, is that the truck method of mining~
A. Yes, truck mining.
Q. 53. And that coal is hauled into the tipple in trucks of

various independent contractors, is that correct~
A. Yes, sir.
Q. 54. Have you had any experience in comparing the

weights of the coal as it is weighed on the trucks as brought
in on the company scales as against the railroad weights of
coal after it is sold ~
A. Yes, sir.
Q. 55. What has been the result of the comparisons in that

respeet~
A. The result is we buy from two and .one-fourth to some

times as high as three per cent more coal than we sell.

This question and answer is objected to by complainants
as being immeaterial.

By Mr. Gillespie: If this is immaterial then complainants
must be abandoning their claim that they are entitled to pay-
ment for the two and one-half per cent recovery for impuri-
ties that the defendants have been making.
By Mr. Pobst : That is not correct. ,Ve will argue that

at the proper time.

Q. 56. Now, .what do you attribute this
ID-page 32 ~ difference to, Mr. ,Voods 1

Counsel for the complainants object for the same reason.

A. Impurities in the coal which are removed by processing
through our tipple.
Q. 57. V,Thatdo those impurities consist on
A. Rock, scrap iron, timbers,-various items that are re-

moved during the processing of the coal through our tipple.
Q. 58. Is this waste meterial 'that one sees dumped out in

the vicinity of coal tipples? Is that what you have reference
to~ .
A. Yes, sir, refuse.
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(~. 5!1. Is that refuse weighed on the trucks 'when it IS
brought to your scale?
A. Yes, sir.
Q. 60. And those impurities and refuse are cleaned out in

processing the coal and only clean coal is loaded into the coal
cars, is that correct?
A. Yes, sir.

By Mr. Pobst: This question and several previous ques-
tions are objected to as being grossly leading and suggestive,
a.nd further because immaterial. It is agreed that the same
objection shall apply to all similar questlons even though no
specific objection is propounded to each question.

Q. 61. It is alleged in the Bill and Amended Bill that a de-
duction of two and one-half per cent has been made in royalty
payments to the McNeil heirs by your company. Is that cor-
rect?
A. Yes, sir.
Q. 62. ,Vas that deduction made because of these impurities

and refuse in the coal ~

ID-page 33 r . By Mr. Pobst: Objected to as grossly lead-
mg.

Q. 63. Have you, by actual tests and experience, determined
what percentage of the coal that is brought in to your scales,
on trucks, is lost because of thes(~impurities?
A. Yes, sir. ,Ve have run tests at various times, and it has

run from two and one-fourth to some times as high as three
and one-half per cent.
Q. 64. Is the two and one-half per cent deduction which you

say your company makes for these impurities fair and proper?
A. Yes, sir.

By Mr. Pobst: This answer is objected to because it is the
impression of counsel for the complainants that what is..fair
and proper is a question for the Court.

Q. 65. Have all of the statements showing the tonnage
mined from the McNeil heirs land clearly and plainly sho,vn
this deduction?
A. Every statement we have given the McNeil heirs show

these two and one-half per cent rejects.
Q. 66. You haye been mining there since October, 1951?
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A. Yes, sir.
Q. 67. I believe you stated that the coal is mined by these

individual contractors-truck mines-and hauled in to your
tipple 1 .
A. Yes, that is right.
Q. 68. How are they paid 1
A. They are paid on the same basis.

By Mr. Pobst:
material.

ID-page 34 ~

Question and answer objected to as im-

Q. 69. On a tonnage basis?
A. On a tonnage basis, yes, SIr.

Counsel for the complainants objected to the foregoing ques-
tion and answer as being immaterial.

Q. 70. Is this same deduction made for impurities and
foreign matter against them also?
A. Yes, sir. The two and one-half per cent deduction is

made from all our contractors.

Counsel for the complainants objected for the same reasons,
heretofore assigned.
Q. 71. Does your company have any way of being compen-

sated for this waste material that is thrown out on the side of
the mountain 1
A. No, sir, it is of no value.

Cou11selfor the complainants objected for the reasons here-
tofore assigned.

Q. 72. Is it coaH
A. No, sir, it is rock, bone, scrap iron and lots of wood.

Counsel for the complainants objected for the reasons here-
tofore assigned.

Q. 73. I believe your company now holds the McNeil lease
as assignee of Mr. Clyborne and Mr. Franks?
A. Yes, sir.

Counsel for the complainants objected to the foregoing
question and answer because the writing is the best evidence.
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Q. 74. Does your company owe the complainants any
amount of money on account of royalties for any coal mined
from the demised premises 1
A. No, sir.

ID-page 36 r
•

•

•

•

•

•

•

•

CROSS EXAMINATION.

By Mr. Pobst:
'Q. 1. Mr. 'Woods, at the place lying immediately to the

right of the Green road, ascending some seventy-five or one
hundred feet where it turns to the left, there is

ID-page 37 r shown the Yellow road to the right, ascending
off of the railroad right-of-way and outside of

that right-of-way. I refer to a place just above and to the
left, ascending, of the corner marked "R R Mon," meaning
Railroad Monument. Right from about half way from that
point to where the Red and Green roads come together, is it
not a fact that the Yellow road and the Red road have been
entirely discontinued and a high cut made on the right side
of the Green road, ascending, and that the Yellow and Red,
from that point, are all cut off and gone 1 From right about
here to here.
A. The road from Mr. Clifton's house, approximatelv fifty

feet from Mr. Clifton's house out this way, is gone. That is
the section of the road that fell in. ,Ve had no road there.
Q. 2, A part of the Red road is also gone, is it not ~ Fell

in, out toward the line marked" Established Partition Line" '?
From there out to the Green road, approximatelv-from the
"Partition Line" out to the Green road the Red road is all
gone1
A. The Yellow road is still there.
Q. 3. Is not the Red road gone, though 1 I will ask it in

another way. I will'mark the letter" A," with pen, and put a
ring around it. Now, from there - approximately there-
to the" Partition Line," shown on the map, is it not a fact
all the Yellow road and Red road is gone? It has fallen in
and there is a hie:h bank on the right-hand side as vou proceed
toward the tipple? c. "
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A. No, sir. Mr. Clifton uses what is the Red road there
now to get into his residence.

1D-page 38 ( Q. 4. From the line there, is the road gone ~
From the Partition Line there, is not the red

road gone ~-Right close to that partition line ~
A. I could not tell you the exact location. The road is

probably from here to here.
Q. 5. That does not mean anything" from here to here,"-

the Court don't know. From the Partition Line to about
where the red road connects "vith the green road there is no
red road, is there ~ It is gone, fallen in.
A. I don't understand you. '
Q. 6, If it has fallen in, it is not there. Has it fallen in or

not ~ FTOin about the Partition Line out to whel;e it connects
,vith the greeD road has the red road fallen in ~
A. No, the red road is not fallen in.
Q. 7. Can you use that red road from point ~'A" to the

tipple?
A. "ITe don't use the red road at all.
Q. 8. Can it be used ~
A. No. ,
Q. 9. Has it not been cut out by the green road, and fell

in?
A. The yellow road is the one that fell in.
Q. 10. The red did not?
A. The red road is the road used by Mr. Clifton to get

to his bouse.
Q. 11. From the point" A," or the Partition Line, he can't

use, can he~
A. It could be used. He don't use it.

Q. 12. Then, it is not fallen in from the
ID-p8,ge 39 ( Partition Line to where it connects with the

Green line is not fallen in?
A. No, sir.
Q. 12. Has the Yellow road fallen in from that point?
A. You mark the Yellow one like vou marked the Red?
Q. 13. From a point near point" A,"" is not the Yellow road

all gone to where it connects with the Green?
A. Yes, sir, with the exception of right here there is still

some of the Yellow road across the" Partition Line."
Q. 14. On the other side of the" Partition Line," from the

Clifton residence ~
A. Yes, sir, on the Salyers side.
Q. 15. Now. didn't you state there is no giving awav of the

hank at the Clifton residence?
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A. At his residence ~
Q. 16. Near the Clifton residence, or anywhere up there~
A. How near to the Clifton residence do you mean ~
Q. 17. For instance the well. Did you know his well is

about-is out of plumb and he had to drill a new one~
A. I was told that. I never did see it.
Q. 18. You said there was not any change up about the

Clifton house, you were there three or four times a week.
You just don't know what occurred up there, you have
not been up there ~
A. I am not at the Clifton house three or four times a week,

I am at the Paragon Jewell tipple three or four times a week.
Q. 19. You don't know what has happened to the well ~
A. I never did see it. I was told.
Q. 20. You were told they had to drill a new well.

A. I was told.
1D-page 40 r Q. 21:-Why, you know, they had to drill a

new well if the old one is pushed out ~
A. We had to drill a new well at the house we rent from

Salyers. It was being pushed over by the mountain pushing
down behind it.
Q. 22. And the reason is those high cuts in front ~
A. I could not say what the reason was.
Q. 23. Now, Mr. Woods, you stated that the Bear (Bare)

Ridge Coal Company's coal was hauled over the McNeil sur-
face out of the Brown heirs land, is that right~
A. It is hauled underground from the Brown tract and the

MeNeil tract.
Q. 24. You mean it is the Brown coal and it is hauled out

over the McNeils, or some underground and some on the sur-
face~
A. It is all underground.
Q. 25. The Bear (Bare) Ridge Coal is all hauled under-

ground. It is hauled underground a part of the way and
then hauled over this Blue road ~
A. It is hauled underground fl~om the entry of the Bear

(Bare) Ridge mine.
Q. 26. \iVhere is the entry of the Bear (Bare) Ridge Mine

on this map~
A. It is not shown on that map.
Q. 27. Do you see an entry to a mine, with the pillars left

in, about the top center of this map, and right under it is
written the word "Mine"~ Do you see that~
A. Yes, sir.
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Q. 28. What entry was that ~
ID-page 41 r A. That was Bluff Coal Company.

Q. 29. From that point, facing that entry,
would the Brown heirs' entry be to the right or to the left ~
A. It would be behind it.
Q. 30. W-here did it go, outcrop~ Did it go to the left or out

"here to the righU
A. The Brown pToperty ~
Q. 31. The place where the Brown heirs' coal come out to

the surface ~
A. You don't have the right mine. If you had thB Bare

Ridge Mine I could show you.
Q. 32. I understand that. This was another mine."You said

it was not on there. I alp. asking you whether it is-as you
face that entry, is it to the left, around this way to the out-
crop, or to the right, along the word" Outcrop" ~
A. It would be in front of it.
Q. 33. -Where does the Bare Ridge coal, mined from the

Brown heirs' land, come out ~ Does it come out this entry ~
A. No. "
Q. 34. As you face that entry, is it to the left or to the right

outcrop ~ .
A. It is about fifteen hundred feet below the outctop as you

face the entry,-the above mentioned entry shown on the
map.
Q. 35. That is where the coal mined from the Brown heirs

comes out to the surface ~
A. Yes, sir.

Q. 36. \iVhat road was used in bringing it
ID-page 42 r down, in transporting it ~

Counsel for the defendants fails to see where this is material
to any issue in this case. The witness has aiready testified
that coalmiliec1 from the Brown heirs' land and hauled under-
ground, or the wheelage has been paid the lessors on every
ton of coal.

Q. 37. Now, ,,,,,henit comes out into the open, does it come
down to the tipple over any Blue road shown on the map ~
How does it get in there~
A. It comes over this section of Blue road right there.
Q. 38. Yau mean there in the left-hand upper corner of the

map designated "Stake Orig. Cor. Fence"~ Comes out over
that Blue stretch of road, is that correct ~
A. Yes, sir.
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Q. 39. Now) does the Bear (Bare) Ridge Coal Company
have a lease on the MeNeil lands and on the Brown lands 7
A; They mine coal from the McNeil and Brown lands.
Q. 40. ~nd from the Brown heirs they bring it through the

mines and out as YOU stated 1
.A. Yes, sir." .
Q. 41. Now, I have looked on the Brown heirs' lease, where'

you say you have shown all the lessors, and do not see the
Bear (Bare) Ridge Coal Company on there, and wondered
if that is included in the McNeil or under another name7
A. You asked, Mr. Pobst, for this up to September, 1955.
Q. 42. Well, we asked for it up to September 1, 1955 because

that ,vas when ,ve were taking depositions and we have just
now got it. ,Ve will eventually want it. 'We might go along

without any more information, but if the de-
lD-page 43 ( cision of the Court is adverse to you, then we

will ask that it be brought down to date,
naturally.
A. ,Vithout my office records here I could not tell you the

month BMr (Bare) Ridge started mining Brown coal and
hauling it through McNeil underground.

Q. 43. It has been a recent thing that the Bear (Bare)
Ridge Company got back to the Brown land and commenced
mining' off of that 7
A. Yes, sir.
Q. 44. Now then, for all coal from the McNeil lands they

have hauled over any of this Blue road-Has all of the Mc-
Neil coal, after it comes out of the mines, I mean coal mined
from the McNeil lands, been hauled over this Blue road?
A. No, sir.
Q. 45. Where did the rest come from?
A. The rest come from the same road at the point yon

showed a while ago.
Q. 46. From that" Stake Corner" 7
A. Yes, sir.
Q. 47. What coal come over the Blue road 7
A. The coal that was mined by Bluff and two or three com-

panies operating at that same drift mouth.
Q. 48. Is this the Bluff here 7
A. Yes, sir.
Q. 49. I am going to write on this map" Original Bluff C.

Co. Entry." Is that correcH
A. Bluff was the original entry there. There has been

three or four others since Bluff.
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Q. 5. The Original Bluff Ooal Company
ID-page 44 r entry, is that right?

A. Yes, sir.
Q. 51. And what about this "Opened for Mine" up on the

left hand end of the Brown road '? ,iVhat is that?
A. That is an opening \ve made for a mine to go in. ,The

stakes and timbers are still sitting there for the mine.
Q. 52. You have not hauled anything out there?
A. No, sir.
Q. 53. Most of the coal then from the MeNeilland was from

bevond this "Stake Corner"?
A.. It was both ways.
Q. 54. You mean all of it that does not come out of this

Bluff opening comes from that left-hand" Stake Corner," is
that correct?
A. Yes, sir.
Q. 55. You said all of the coal could not be brought to the

tipple without these new roads, the yellow roa,d or the green
roadY .
A. I said could not be mined.
Q. 56. Could not be mined with your coal mine?

Counsel for the defendants object to the foregoing question
because he is misquoting the witness.
. Q. 57. 'iVhy could it not be mined? It could be mined
'where the coal is. And why could it not all be brought down
the Blue road up near the "Stake Corner"?

Counsel for the defendants state their further objection
to this question for the reason that the Blue road was pnt
there by the defendants in order to get the McNeil coal to the
tipple. And under the complainants assumption, or apparent
assumption they had no right to go anywhere except on the

/ Red road.

ID-page 45 ~ Q. 58. Let me ask you this: You stated that
you could not mine and take to the defendant's

tipple all of the coal from the McNeil lands without using the
Yellow Bridge crossing Dismal River.
A. Yes, sir.
Q. 59. What part of the McNeil coal have you been bringin":

in that way?
A. In mining coal you have to have some way to get the

supplies in, you have to take your equipment in and you have
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to get your men in. 'Ve have to use this road to get to the
MeNeil land.
Q. 60. None if the McNeil coal is hauled across the Yellow

bridgef.
A. This road is necessary to mine' the coal on the McNeil

tract.
Q. 61. I again ask you! Is any of the coal mined from the

McNeil land hauled over the Yellow bridge 1 Is it, or not 1
A. No, sir.
Q. 62. All right. Did you say the complain,wnts cOl1Structed

all this Blue road 1 Who constructed all the Blue road 1
A. The Paragon Jewell Coal Company.
Q. 63. Was it necessary to construct any of that Blue road

from the point designated" B" on the map, and then to the
right toward the Brown land 1 Was it necessary to construct
that road to get the McNeil coal out 1
A. It was necessary to construct all of it in order to get to

the McNeil coal.
Q. 64. I have designated point" C" on the

ID-page 46 r map. Tell me what McNeil coal is brought
over the Blue road from that point 1

A. None.
Q. 65. 'Vhy was it necessary1
A. 'Ve have an opening here. 'We planned to put a mine

right here.
Q. 66. But you didn't 1
A. No, sir.

By Mr. Gillespie: Designate that "Proposed Mine."
. By Mr. Woods: It is already shown on the map here "Pro-
posed Mine."

. Q. 67. You have not used any of the Blue road from point
"C" out to the Brown heirs' land for the purpose of hauling
any coal from the McNeils, is that right 1
A. Yes, sir.

RE-DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. Mr. Woods, I believe your company's lease also in-

cludes some coal on the Mary MeNeil portion of the John G.
McNeilland. How would you get that coal to your tipple 1
A. We will have to haul that coal across this road right
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here. The same location Mr. Pobst asked me about a while
ago.

• • • • •

ID-page 47 r WILLARD H. GREEN, '
another witness of lawful age, being first duly

sworn, deposed as follows:

DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. Please state your name, residence and occupation ~
A. 'Willard H. Green, Royal City, Virginia, private engi-

neer.
Q. 2. "Vhat type of engineering do you do~
A. Mining engineering.
Q. 3. "Vhere have you been engag.ed in your profession as

mining engineer, Mr. Green 1 .
A. Mostly around Whitewood in Buchanan County, and in

the last three or four months I have been doing some engineer-
ing out around Grundy. .
Q. 4. And howmany years have you been engaged in mining

engineering 1
A. Off and on since 1931, but in this State I guess about

eight years. .
Q. 5. 'What training have you had 1
A. I completed half of a correspondence course with the

International Correspondence School and experience with
competent engineers.
Q. 6. You have worked under .and with graduate engineers 1
A. Yes, sir.
Q. 7. How long have you worked under and with graduate

engineers, Mr. Green 1 .
A. "Vell, it was practically all, prior to coming here. "Vhen

I come here I come here as engineer for the
1D-page 49 r Laurel Fork Coal Company.

Q. 8. -How long have you been in this sec-
tion of Virginia 1
A. About eight years.
Q. 9. And you say you have been engaged chiefly in and

around Whitewood'1
A. Yes, sir.
Q. 10. How far is that from 'what is known as the McNeil
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lands where the Paragon Jewell Coal Company has its opera-
tion?
A. Where the Laurel Fork tipple is would join the McNeil

property.
Q. 11. Are you familiar, in a general way, with the Paragon

Jewell Coal Company's operation r
A. I know where it is.
Q. 12. In your work is it necessary for you to familiarize

yourself with terms of leases under which you are working?
A. Yes, sir. ,i'iThenI was with Laurel Fork there was some

I was familiar with, and others in Cumberland, Maryland.
I formed a corporation of my own, and, of course, in that way
I knew right off hand.
Q. 13. ,Vhat corporation.
A. It was a coal mining corporation.
Q. 14. Did you Gligagein the mining of coal?
A. Yes; sir.
Q. 15. Novv,what type of operation did you engage in?
A. Strip mining.
Q. 16.'Are you familiar with what is known as the truck

mining method of coal mining J
. A. Yes, sir.

1D-page 50 ~ Q. 17. Now, I"hen coal is mined by what is
known as the truck mining method, just state

what the proceedure is as to mining, removing and trans-
porting the coal and getting it loaded into the railroad cars.
A. You have to go in and mine it, load it into cars, bring

it out and dump it in a chute and from the chute into trucks
and then the trucks haul it to a processing plant where it is
prepal'ed.
Q. 18. ,Vhen it is prepared, what takes place?
A. ,VeIl, it is graded as to size, and all different sizes are

put into separate cars, and the impurities are taken from
it.
Q. 19. At the time a truck is driven upon the scales at the

preparation plant, are these impurities weighed along with
the coal?
A. Yes, sir.
Q. 20. Have you had any experience in determining ap-

proximately what proportion or part of the load that is placed
upon the scales, in the truck, is impurities?

A. Yes, sir. I can cite the instance of Laurel Fork. When
they first started dumping coal into the coal cars they didn't
weight it. And then later on we put the tipple in and we put
in a set of scales and we started weighing in the coal. At first
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we bad taken tbree bundred pounds tare weight per truck.
Now, that three hundred pounds was to take up the difference
in the ,veight. When you have anything empty, an empty
gas tank and a full gas tank,-maybe when he had his empty

truck he didn;t have a set of chains in it and
1D-page 51 r later on he might have put a set of chains on it

and that truck would pick up mud, and that
would make the truck weight heavier. And that tare weight
was mainly to take care of that, together with any impurities
taken fTom it. With that three hundred pounds per truck
we found out that we were buying more coal than we were
selling by the railroad weight, so, we called all the contractors
or truck miliers together to work out a solution, and the solu-
tion which we worked out was, we decided to take fifty pounds
per ton. In other words, if the truck coming over the scales-
we know what trucks weight, we know he hauls six tons and he
sets his tare for fifty pounds per ton. In other words, they
will take fifty pounds per ton.

Counsel for the complainants object for the reason it is
immaterial.

Q. 21. Did you find that by deducting fifty pounds per ton
tare weight, as you refer to it, for the impurities and other
things, that that adjusts the difference between the scale
weights at the processing plant and the railroad cars of
coal ~
A. Yes, sir.

Counsel for the complaiants object for the reason it is im-
material.

Q. 22. Then, only coal was loaded into the railroad cars,
after the coal was cleaned and processed ~
A.That is right: '
Q. 23. Then, your experience showed you that there was

approximately fifty pounds to each ton of coal being weighed
on the trucks at your scales that was not coa11
A. That is right.

1D-page 53 r
•

•

•

•

•

•

•

•

•

•
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CROSS EXAMINATION.

By Mr Pobst:
Q. 1. Mr. Green, in 'your work with and for the Laurel Fork

Coal Company, on property you say adjoins or lying near to
the McNeilland on Dismal River, I believe you 'were 'working
in the Cary seam of coal ~
A. Yes, sir.
Q. 2. That is about the dirtiest coal seam you know of ~
A. Other than Jaw Bone.
Q. 3. Then, you are now 'working below Grundy I believe ~
A. I am vwrking around those little truck mines there on

Little Prater.
Q. 4. Near Grundy~
A. Yes, sir.
Q. 5. In the vicinity of Grundy generally~
A. Yes, sir.
Q. 6. About twenty-five miles from the Paragon J e\vell

operation~
A. Yes, sir.

Q. 7. \?\Thatseam are you working in down
ID-page 54 r th'l'lre, do you know~

A. They have three or four names,-they
call it the Grundy seam, the \iVidowKennedy seam and Red
'Ash. vVhat is right I don't know.

Q. 8. You have never worked in any coal in the Red Ash
seam near the McNeil lands ~
A. No, sir.

ID-page 55 r
•

•

•

•

•

•

•

•

•

•

J. H. FRANKS,
another witness of la)vful age, being first duly sworn, rleTJOscd
as follows:

DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. You are Mister .J. H. Franks ~
A. Yes, sir.
Q. 2. \iVhere do you live ~
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A. On Swords Creek about three miles out of Raven.
Q. 3. In Russell County, Virginia ~
A. 'Yes, sir.
Q. 4. I belieye you are one of the original lessees in r;w

lease from Mrs. Mary R. McNeil and others on certain lands
'which are mentioned in this suit and known as the John G.
McNeil lands, is that correct ~
A. Yes, si~~.
Q. 5. Have you and the other lessee, Mr. C. A. Clyborne,

assigned this lease to the Paragon Jewell Coal Company~
A. Yes, sir.

Counsel for the complainants object because the lease must
be assigned in writing and the writing is the best evidence.
Counsel for the defendants here submit the assig'nee ought

to be able to know whether or not this lease has Leen assigned,
and all of the parties involved have stated or

ID-page 56 ( will state that the lease has been duly as-
signed and is now held by the Paragon J e'well

Coal Company.

Q. 6. Mr. Franks, were you active in procuring the lease
which was originally given to you and Mr. Culbertson from
the MeNeil heirs ~
A. Yes, sir.
Q. 7. Did you personally negotiate this lease and discuss its

terms with the lessors ~
A. Yes, sir.
Q. 8. ,Vas there anyone with you on the occasions or occa-

sions when the terms of this lease were discussed 'with the
lessors ~
A. Yes, sir.
Q. 9. Who was it~
A. W. M. Culbertson, Jr.
Q. 10. Now, will you please state whether or not you had

any conversation or discussion with the Lessors concerning
YOiu' right to haul other coal over these lands ~
A. Yes, sir.

The question and answer is objected to by counsel for the
complainants if a beginning or start is made that might tend
to inhoduce evidence to vary, change or alter or contradict
the written lease.
Q. 11. Was 'Mr. Norman Clifton present when these dis-

cussions took place ~
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A. Yes, sir.
Q. 12. Counsel for the complainants have nsked Mr. Clifton

why the clause "It is, however, agreed between the parties
hereto that the said Lessees may have a right

1D-page 57 r of vvay for railroads, or truck roads, or other
. means of transportation on the lands of the

said Macie Salyers and Virgie Clifton." Will you please
state why that provision was put in the lease as you recall the
conversa tion ~
A. ,iVell, we had coal on other boundaries and we owned

other coal on other boundaries and we had leased other coal
and had to have those rights in order to take care of the out-
put we was expecting to have, and we had to get coal from
other properties in order to reach our tonnage.
Q. 12. Do you remember how much acreage there was in the

McNei! lands ~
A. I am not positive, I believe it was seven hundred fifty

acres.

By Mr. Pobst: Next to the last answer-the answer next
to the last question is objected to as tending to vary, alter or
contradict the lease.

Q. 13. Now, did you explain to the lessors what your and
Mr. Clyborne's plan was for mining this cbal ~
A. Yes, sir.
Q. 14. ,Vhat explanation did you make to them ~
A. ,VeIl, we talked all the things over and it ,vas satis-

factory with all that was concerned.
Q. 15. "That did you tell the lessors about how you nlanned

to mine, process and prepare the coal for market ~ .

By Mr. Pobst: Same objection as last above given.
A. ,~Tell, minim; the coal by truck and hauling it to the

tipple p\1'epa,tory to processing the coal.
Q. 16. Did you and Mr. Clyborne then ('on-

1D-'pclge 58 ( template building this tipple ~
A. Mr. Clvborne did.

Q. 17. And that was pro'vided for in the lease~
A. Yes, sir.
Q. 18. Now, could Mr. Clyborne or anyone else have built

a tipple there for seven hundred fifty acres of coal ~
A. I didn't understand the question, please.
Q. 19. Could Mr. Clyborne afford to build a tipple and pro-

cessing plant there for seven hundred fifty acres of coal ~



C. A. Clyborne v. Mary R. McNeil

J. H. Franks.

97

A. No, he could not.

Counsel for the complainants objected.

Q. 20. Did you explain that to the lessors 1

By Mr. Pobst: Same objection.

A. I don't remember whether we talked- 'Ve talked about
the amount of coal we .wanted to run, and I don't know
whether we talked that over with the lessors or not.
Q. 21. V,Tell, there is a provisi~)ll in the lease-Paragraph

X of the lease, which provides that the lessors herein grant
the lessees the right and privilege to haul lessees owli coal
purchased or leased over lands leased by lessors to lessees
on the truck roads, or roads now on the leased premises free
of charge. 'Vhy was that provision put in the lease, Mr.
Franks 1
-A. That was to take care of our output of coal from other

properties.
Q. 22. Did you discuss this with the lessors?
A. Yes, sir.
Q. 23. 'V ere they fully and clearly informed of your in-

tention to haul other coal over their lands?
A. Yes, sir.

lD-page 59 r Q. 24. And was it the agreement of the
parties that you were to be given that right?

A. Yes, sir.

The last questio~1 and answer objected to by counsel for the
complainants for the reason it is grossly leading and com-
plainants move to strike the answer; and further because the
evidence tends to alter or contradict the written instrument.

Q. 25. Did you look this property over prior to or at the
time aT shortly after the lease was executed, Mr. Franks?
A. Yes, sir, and before too. I was over the property before

the lease was made.
Q. 26. 'Vas there a road that led from the main Dismal

River highwav across the river and railroad tracks up to the
Clifton and Salyers homes there at the time this lease was
executed 1
A. Yes, sir, there was a roadway, but they had to get up

to their home, where Norman Clifton lived up on the hill.
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Q. 27. 'Was there a bridge that went across the Creek 111
order for them to get to their houses f
A. Yes, sir.
Q. 28. vVhat type of bridge was itf
A. It was just a wood, log stringer wood bridge.
Q. 29. WilS this bridge and road of such type that it could

be used to haul coal to the tipple site which was granted in the
lease f
A. No, sir.

Counsel for the complainants object. for the reason it is
immaterial.
Q. 30. Now, were you there on the job from time to time

while the tipple was being constructed f
lD-vage 60' r A. Yes, sir.

Q. 31. Hov" did the contractor who erected
that tipple get the equipment Hnd materials up there to the
tipple site '?
A. ,¥ell, I don't know how they got their first equipment

on that hill, whether they pulled it up there with the help of
. bull dozers, or whether they remodeled the road before they
started getting it up. I know the road was too bad to get
up there with trucks.

Q. 32. vVere there some improvements made to the road f
A. Yes, sir.
Q. 33. ,i\That did those improvements consist off
A. They changed the grade of the road and put it on a

better grade and widened it out and graveled it until they
could get in and out with the coal and equipment.
Q. 34. What about the bridgef Did they make any changes

theref
A. Yes, sir.
Q. 35. What changed did they makef
A. They rebuilt the bridge.
Q. 36. Where did they rebuild this bridge with reference

to the location of the old bridge f
A. Thev built it just a little below the old bridge.
Q. 37. vVhat type of construction was the new bridge f
A. Well, it is steele beams but I could not ten you, I don't

know whether it is concrete under those beams or what.
Q. 38. Is it strong enough and suitable to carry truck

traffic with coal f
A. Yes, sir, it is.

ID~page ~1 r 'Q. 39. Do you know what happened to the
road that they changed the grade on and
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graveled there at first in order to get the material in there to
build the tipple?
A. Just abandoned it.
Q. 40. Do you know why they abandoned iU
A. They put it on a better grade, and they put it where

they could get in and out to the tipple.
Q. 41. Now, is that closer or further away from the Norman

Clifton home?
A. It was a little bit further away, down further I know,

I don't know the distance-how far. I do know they built him
some steps, coming in below, in order to get him up.
Q. 42. ';V ould the noise and dust from the new location be

more or less than it would be from the old location?

Counsel for the complainants object because it is im-
material.

A. 'VeIl, I would think it would be less noise further away,
a little further away from his residence, and better road to
haul over.
Q. 43. V\Thateffect, if any, has the new bridge and the re-

location of the road had on the Clifton and Salyers property?
A. 'iVell, it bas been an improvement.
Q. 44. Been an improvement?
A. Yes, sir.

By Mr. Pobst: This question and answer objected to be-
cause it is a conclusion of the witness, and further hecause
Salyers and Clifton did not ask for the ne\v road and did not
need the new road.

Q. 45. 'Was it necessary that this bridge and relocated road
be built in order to mine the McNeil coal, Mr.

ID-page 62 r Franks?
A. Yes, sir. Yes, sir, it was.

Q. 46. Are you a practical miner yourself?
A":'iVell, I have done a lot of mining.
Q. 47. How long have you been engaged in mining coal?
A. Fifty-nine years.
Q. 48. And where have you worked in mines and in pro-

ducing coal?
A. In Virginia. I spent the biggest part of my life at

Toms Creek, Virginia. I went there when I was nine and I
left there twenty-three years ago, and I will be sixty-nine
years old the 26th of June.
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Q. 49. Have you done extensive coal mining in Tazewell,
Russell and Buchanan Counties; Virginia during that period
of time~
A. Yes, sir, I have.
Q. 50. And in what different seams have you engaged in in

the production of coal~
A. Well, in practically all of them. The Kennady, the

Cary, Red Ash and the Allen Springs and the Jaw Bone.
Q. 51. Have you operated mines in all those. seams of coal

in this section of Virginia?
A. Yes, sir.
Q. 52. Have you ever operated any coal mines in the Red

Ash or Jewell seam by what is known as the truck mining
method?
A. Yes, sir.
Q. 53. Now, in that method of mining, Mr. Franks, when

the trucks loaded with coal drive on the scales, at the tipple, is
all of the load on the truck coal or not?

lD-page 63 r A. No, sir.

'Counsel for the complainants object as being immaterial.

Q. 54. What is weighed on the tipple scales, on the trucks,
other than coal~

Counsel for the complainants object for the same reason.

A. Well, it is impurities, slate and the bone,-that is where
you get that Jaw bone.

Q. 55. I am speaking of the Red Ash seam.
A. 'The Red Ash is a pretty clean seam of coal You get

all the impurities near the bottom and not the roof. You find
. the shale in the roof that will run two or three inches thick
and in places it will be soft and you shovel it up.
Q. 56. Are those materials coal or foreign substances re-

ferred to as impurities ~
A. Yes, sir, they are impurities.
Q. 57. Are they loaded on the trucks along with the coal?
A. Yes, sir.
Counsel for the comp~ainants object because it is imn~aterial.

Q. 58. Have you ever had any experience in determining
about what per.c~nt of the Red Ash seam that is brought in on
the truck scales constitute impurities or refuse 1
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A. Well, at one mine I worked, at Doran, we took three
hundred founds. That was the best estimation we could get,
that there was three hundred pounds of impurities to the
ton. .
Q. 59. To the ton or to the truck ~
A. To the ton.

Counsel for complainants object as calling'
1D-page 65 ~ for a conclusion and other reasons stated

.above.

Q. 64. Have you been to the Paragon Jewell Company's
tipple recently, Mr. Franks ~
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A. Yes, sir.
Q. 65. Have you been just above there and seen the slate

dump 7
A. Yes, sir.
Q. 66. Where did all that stuff come from that is dumped

over the side of the mountain 7
A. It comes from the washer and the tipple.
Q. 67. Was that hauled in there on those trucks?
A. It was hauled in there on the trucks, yes, sir.
Q. 68. Was it on those trucks at the tim'e they were driven

on the scales and weighed ~
A. Yes, sir.
Q. 69. Is that, at least, a part of the impurities you are

talking abouU
A. Yes, sir.
Q. 70. Is it worth anything to anybody~
A. No, sir.

• • • • •
1D-page 66 r

• • .• • •
CROSS EXAMINATION.

time.
Q. 3. You obtained the lease yourself, and you, Mr. Culbert-

son and Mr. Clyborne took the lease first, is that right~
A. No, sir.
Q. 4. Who did ~
A. Me and Culbertson. We talked and planned the lease

and got everything- lined out like we wanted it,' and then Mr.
Clyborne stepped in.
Q. 5. His name is written here in the lease as one of the

By Mr. Pobst:
Q. 1. Mr. F'ranks, you say you negotiated this lease from

the McNeil heirs 7
A. Yes, sir.
Q. 2. You and Mr. Culbertson. Did you do it mostly or Mr.

Culbertson, or both of you ~ ,
A. Well, we-I guess you would say-I did,

ID~page 67 r maybe, the most of the talking. Mr. Culbert-
son was there in the plans, with me, all the.
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Q. 10. You took it so you' could transfer it
1D-page 68 ( to somebody else, is that right~

A. Now, Mr. Clyborne is my partner over
there in other properties that we purchased.
Q. 11. You are getting an over-riding royalty on this lease?
A. Yes, sir, a little over-riding royalty.
Q. 12. You get so many cents per ton?
A. Yes, sir.
Q. 13. Therefore, you are interested inthis proposition the

same as Mr. Clyborne is, is that righU '
A. I don't think I could be interested as much as the man

that would have-I am interested in the lease, I want to see
everybody get along good.
Q. 14. You get some money out of every ton of coal that is

mined~ ,
A. Yes, sir, with the exceptions of the impurities,-that is

not coal.
Q. 15. You don't get anything for the impurities ~
A. No, sir.
Q. 16. Don't you think you ought to ~
A. No, sir.
Q: 17. Didn't you tell Mr. Clifton, since this thing has been

going on, you would like to see him get somewhere with that,
it is not right for Mr. Clyborne and the Paragon Jewell to
deduct for those impurities ~
A. No, sir.
Q. 18. You didn't tell him thaU
A. No, sir.

lessees, along with your name and Culbertson's name '?
A. Yes, sir.
Q. 6. Then, all three of you took it when it come to have

the lease written up'?
A. 'vVell, the first written lease Mr. Clyborne was not

present.
Q: 7. This is the only written lease that was gone through

with, was it not ~ ,
A. Well, it might have been Mr. Clyborne. He was not

with us at theJtime the lease ""vasnegotiated.
Q~ 8. The Paragon Jewell Coal Company is operating

under this lease, it is dated August 1st, 1948,is' that right?
'A. y9S, sir. .
Q. 9. ,TVas it your idea, or Culbertson 'sidea, to mine this

yourselves ~
A. Ko, sir.
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Q. 19. You think that is right?
1D-page 69 r A. i think it is, one hundred per cent right.

Q. 20. It is not in the lease contract '?

Counsel for the defendants object to counsel for the com-
plainants arguing with the witness.

Q. 21. Why do you think it is right?
A. vVe didn 'thave the set up, the planning of the mining,

and I actually didn't have anything to do with the setting up
of this ruling on it. In fact I didn't know that there could
be-Mr. Clyborne, he and his organization worked that out.

Q. 22. Mr. Franks, do you remember meeting Mr. Norman
Clifton on the street there at Raven, below the drug store,-
both of you were walking, and met up 1
A. No, sir.
Q. 23. And at that time you mentioned that you wished he

could do something with that tare weight percentage being
taken out, you didn't think it was right?
A. No, sir.
Q. 24. You don't remember that ¥
A. No, sir.
Q. 25. Mr. Franks, why was not that put in the contract,

if that was what you were going to claim?

Counsel for the defe.ndants object to this Question tor the
reasons heretofore assigned, and for the further reason it is
purely repetitious of previous questions.

Q. 26. I asked him. Read him the question.

Thereupon the preceding question was read by the re-
porter as reported.

A. I didn't know myself as to what the plans would he on
these impurities in the coal at the tiuple, be-

lD-page 70 r cause it had not been erected at that time, and
that was the other man's plans altogAther, I

had nothing- to do with that.
Q. 27. When you discussed this with Norman Clifton, at

that time, and before the lease was written up was that dis-
cussed at all ?
A. No, sir, I don't know it was.
Q. 28. Did you ever tell them that you, or the people you
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assigned the lease to, was going to take off something for
impurities-certain per cent-did you ever tell them that?
A. I don't remember of it.
Q. 29. You don't remember ever telling them that?
A. No, sir, I don't.
Q. 30. Do you recall, recall fully, just how there was any-

thing come to be put in about hauling coal from other lands?
Do you remember why that was done? How it come up?
A. Yes, sir. We had purchased the G.. Vl. Cole property

and we didn't want to build but one tipple.
Q. 31. You mean the lessees, you and Clyborne?
A. ,TV e had some property leased and we had purchased

some property and we were negotiating with some other
people, and we wanted it all to come over this tipple.
Q. 32. Don't you remember when you first got to talking

to the McNeils, Macie Salyers and Virgie Clifton and Mary
McNeil and mavbe Stella McNeil-all the women folk-do
you remember their objecting to the lessees having any rig'hts
over the Clifton land Rnd the Salvers land at the front land
there where .John G. McNeil and "his wife lived?

A. The lease agreement plainly tells that, I
lD-page 71 ~ think that I can quote it. We had a right to

go over in "front of Mrs. McNeil and out be-
tween the railroad right-of-way. V\T e were preparing for a
road back into the mountain, and we were not to do any more
damage than we could possibly do, to take care of her or-
chard, to get into the mountain. In investigating this route
we found she didn't own it, that it belonged to the ,Vhites.
vVe had a right to come in under the upper end, that is on
Salyers. We had a right to put a tipple on the lower end,
that was on Mr. Clifton. And when it was settled and decided
this place where we put the tipple, on the upper end, was the
one Mr. Clvborne's engineers decided was the proper place
for the tipple.
Q. 33. You had not ansvvered my question. Now, pay at-

tention to it. and if you don't understand it ask me over. When
you were talking about going over these front lands and near
the residences of these three complainants, didn't all the
women folk say they didn't want an~vhauling or any rights
on their lands? Don't }TOU remember that?
A. No, sir. You could not get in and out without going

over their hnds.
Q. 34. Dot}'t vou remember there were two or three meet-

ings and yon said: "They were not to have any rights over
their front lands"?
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, A. No, sir. We could not get in there without going over
it.
Q. 35. Don't you remember fu l'therm ore you saying: We

will have to have some rgihts to haul the coal out, to haul the
McNeil coal, and they gave you that. And

1D-page 72 ( then you saying: "I have got a little coal
. and you won't mind me hauling it out over

it"? Do you remember that?
A. It was perfectly all right, with all that was concerned,

with all these sites and rights coming over their property.
Q. 36. Just like it is stated in the lease 7
A. Just like it is stated in the lease agreement.
Q. 37. That was the way it was discussed too? It was put

down just as it ,vas discussed?
A. Just the way that we were going in down there and the

way tbe properties are. There are three different tracts in
front, and we had to go in over one or the other, and where we
went in was agreed to by everybody.
Q. 38. Don't you remember having the matter up with the

women about the rights on those front lands 1 Do you remem-
ber it or not?
A. I don't remember it.
Q. 39. They were perfectly agreeable to everything you

asked? .
A. I don't remember. 'When we got down to business and

made our deal everybody was perfectly satisfied. vYe was
all right together when the agreements were made.
Q. 40. You say you and Mr. Culbertson executed a written

assignment, in writing, assigning all your interest in this
lease to Mr. Clyborne or the Paragon Jevv.ellCoal Company1
A. Yes, sir, we did.

• • • • •

1D-page 100 ( HARRY .J. JOHNSON,
a witness of lawful age, introduced on behalf

of the defendants, being first duly sworn deposed as follows:

DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. .Will you please state your name, your residence and

occupation 1
A. Harry J. Johnson, Grundy, Virginia and my occupation

is mining and buying and producing coal.
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Q. 2. How long have you been engaged in mining and pro-
ducing coal in Buchanan County, Virginia '?
A. About eight years.
Q. 3. In what particular part of Buchanan County are you

so engaged, Mr. Johnson ~
A. I operate in both the Thacker and Buchanan.
Q. 4. Do you know where the operation of the Paragon-

J ewell Coal Company is ~
A. Yes, sir.
Q. 5 Have you ever engaged in mining and producing what

is known as the Jewell or Red Ash seam of coal in that
vicinity bf Buchanan County ~
A. Yes, sir,-approximately one mile below where they are

located-J ewell Smokeless-
Q. 6. Is that company engaged in the mining and produc-

tion of coal~
A. Yes, sir. vVe call it Cornett-Jewell.
Q. 7. Mr. Johnson, have you had any experience in mining

this seam of coal by what is kno.wn as the
1D-page 101 f truck mining method ~

A. Yes, sir, our mining is done exclusively
that way.
Q. 8. ',Vhen coal is mined by that method, how is it trans-

ported from the mine to the tipple~
A. In the majority of cases it is transported by truck.
Q. 9. How is the coal weighed when it reaches the tipple ~
A. How~ By truck scales.
Q. 10. Are they usually located right at or near the tipple ~
A. Yes, at the railroad tipple.
Q. 11. Now, is all of the substance hauled in on the truck

scales at the tipple, on those trucks, coal or not ~
A. No, sir, it is raw coal and slate and pieces of headers

and cap wedges.
Q. 12. You mean there is impurities and other foreign sub-

stance hauled in in the coal on the trucks and weighed on the
truck scales other than coal itself ~
A. Yes, sir.
Q. 13. Now, are those foreign substances and-impurities re-

moved from the coal when it passes through the tipple and is
loaded into railway cars ~
A. In the majority of cases it is. Some goes straight into

cars.
Q. 14. Do you know whether Paragon-Jewell Coal Com-

pany, in processing the coal through its tipple, removes these
impurities 1
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A. Yes, SIr, they wash their coal.
Q. 15. And these foreign substances are removed '?
A. They try to get them out.
Q. 16. Now, is it true that after the coal is processed at

the tipple and loaded into railroad cars, the
1D-page 102 rcoal is shipped and later weighed by the rail-

road company?
A. Yes, sir.
Q. 17. Then the railroad companies do not include these

impurities and foreign substances that have been weighed on
the truck scaled?
A..There is some left in it, not much.
Q. 1R In your experience in producing and processing the

Red Ash or Raven seam of coal there in this particular area,
what is a fair and just allowance for tolerance on account of
these foreign substances and impurities in the coal that are
removed during the processing of the coal, Mr. Johnson ~
A. We take from three to four hundred pounds, and some

instances five hundred pounds, per truck load. The trucks
average ten ton.
Q. 19. It is in evidence in this case that two and one-half

per cent, or fifty pounds to each two thousand pounds has
been deducted because of foreign substances and impurities
by the defendants in its operation ~ Do you think this fair and
just?
A. "VeIl, I want to give you my opinion, and certain mines

are more dirty than others, and I think there would be a
fluctuation. That would be a.good average for the impurities
over the whole tract.
Q. 20. By that you mean there would be some coal that

would be too little and some that perhaps would be too much? .
A. That would be an average.
Q. 21. That would be a fair and proper average?
A. Yes, sir

• • • • •

1D-page 104' r W. M. CULBERTSON, JR.,
a witness of lawful age introduced on behalf

of the defendants, being first duly sworn, deposed as follows:

DIRECT EXAMINATION.

By Mr. Gillespie:
Q. 1. Your name is oW. M. Culbertson, J 1'.1
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A. Yes, sir.
Q. 2. Where do you live, Mr. Culbertson 7
A. Raven, Virginia.
Q. 3. What is your business 7
A. I am a truck mine operator.
Q. 4. Are you one of the original lessees under the lease

from the widow' and heirs of John G. McNeil, deceased 7'
A. Yes, sir.
Q. 5. Mr. Culbertson, """ere you present at any time or

times during the preliminary and final negotiations with the
lessors of the lands set forth and described in the lease dated
August 1, 1948, and which lease is the subject in issue in this
case7
A. Yes, sir.
Q. 6. Were you also present at the time that the lease was

prepared by the attorney, and when its terms were bein~'
finally discussed and related to the attorney in order for him
to prepare tbe final draft of the lease?
A. Yes, sir.
Q. 7. Now, who else was present at that time, Mr. Culbert-

son 7
A. Norman Clifton and Virgie Clifton.
Q. 8. Is that his wife?'

A. Yes, his wife. Ed Salyers and Macie
1D-pag"e 105 r Salyers, his wife, and Mary McNeil and

Stella McNeil, her daughter and Mr. Franks
and myself.
Q. 9. ",iVhenyou and Mr. Franks were negotiating with the

lessors for this property, please state whether or not you
made any statement to the lessors that you had other coals in
that vicinity?
A. Yes, sir.
Q. 10. "Vas any discussion had about hauling this other coal

over the lessors lands?
A. Yes, sir.
Q. 11. Or the lands of the McNeil heirs 1
A. Yes, sir.
Q. 12. "Vas any agreement reached in that respect7
A. Yes. Under the lease agreement we had a right to haul

these other coals over the propert3T of the lessors, Mary Mc-
Neil and the other heirs of John G. McNeil.
Q. 13. Were you to pay anything to the lessors for hauling

this other coal over the property of the lessors?
'A. No, sir.



110 Supreme CO:'lrtof Appeals of Virginia

W. M. Culbertson, Jr.

By Mr. Pobst: This line of examination is objected to by
counsel for the complainants, especially as to whether there
was anything to be paid and the other terms of the lease, be-
cause the terms are in writing 1}ndthe lease speaks for itself,
without elaboration.

Q. 14. The lease provides in Clause X that the lessees were
to have the right to use the entires and haulways and other

excavations for the purpose of hauling other
ID-page 106 ~ coal through such excavations or haulways

or underground. for which the lessees were
to pay haulage of two and one-half cents. ,Vas that provi-
sion put in there pursuant to ,the previous understanding
between the parties?
A. Yes, sir.
Q. 15. W"as there any wheelage or any payments to be made

for hauling coals over the surface of that lease?
A. No. Our understanding before the lease was pre-

pared--
Q. 16. \tVas the lease prepared in accordance with your

unr1erstanding, do you think?"
A. Yes, sir, it seems that all parties 'were satisfied with the

preparation of the lease.
Q. 17. On page 7 of the lease, also in Clause X, it was pro-

vided further that the Lessors do hereby grant the Lessees
the right and privilege to haul Lessee's own coal purchased,
owned, or leased over lands leased bv Lessees from Lessors
on the truckroads, or roads now on the lease premises free of
charge. ,iVas that provision in the lease in order to put in
'writing the agreement between the parties that you were to
have the right to haul over tIle surface without an~Twheelage
charge?

Counsel for the complainants object to the foregoing ques-
tion as being grossly leading.

A. Yes, sir.
Q. 18. Now, Mr. Culbertson, I believe that yon an,:] the

other lessees under this lease. since that time, assigned this
lease to Paragon-Jewell Coal Company, which is now the
holder of the rights and privileges under the terms of the

lease, is that true?
ID-page 107 ~ A. Yes, sir.

Q. 19. You say that you are engaged III

mining and producing coal by the truck mining method ~
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A. Yes, sir.
Q. 20. Where are you so engaged, Mr. Culbertson ~
A. On Little Hurricane Creek near White'wood, Virginia

and on Contrary Creek about eight miles from 'Whitewood.
. Q. 21. Have you had any experience in mining and pro-
ducing coal in the area where the MeNeillands are situate?
A. Yes, sir.
A. 22. Have you had any experience in mining coal by the

truck mining method of what is known as the Red Ash or
Jewell seam of coal?
A. Yes, sir.
Q. 23. How is the coal which is mined by that method trans-

ported from the mines to the tipple?
A. Transported by trucks.
Q. 24. And is the content of each truck of coal weighed, in

any manner, upon reaching the tipple?
A. Yes, sir.
Q. 25. How?
A. The truck pulls on the scale and the load'that is on the-

truck is weighed and the truck.
Q. 25. Now, after that the coal is dumped into a bin, which

goes throught the tipple, and the coal is processed?
A. Yes, sir.
Q. 26. And them emptied into railroad cars, is that correct.~

A. Yes, sir.
1D-page 108 r . Q. 27. Do the weights of the truck scales

there at the tipple show any difference from
the railroad weights of the coal as the cars pass over the
railroad scales in Roanoke?
A. Yes, they do.
Q. 28. What is this attributable to?
A. You have slate, rock and other impurities that comes

in witli the coal from the mines.
Q. 29. Are those impurities and foreign substances weighed

on the truck scale there at the tipple?
A. Yes, sir, alon,Q.'with the coal.
Q. 30. Are most of those impurities and foreign substances

eliminated in processing the coal and before it is loaded into
the railroad cars?
A. Yes, sir.
Q. 31. Is that what accounts for the difference in the

weights?
A. Yes, sir, that is right.
Q. 32. Now, under this lease was it contemplated by the
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parties, as stated in the lease, that the lessees were to pay
for anything other than coal '?
A. No, sir.

Counsel for the complainants object because the lease is the
best evidence.

Q. 33. Is the producer or operator compensated in any way
for these impurities and foreign substances that are taken out
of the loads that are brought in on the truck scales and
, dumped out 011 the side of the mountain?

Counsel for the complainants object because the lease is the
best evidence, and because immaterial.

A. No, sir.
1D:-'-page 109 r Q. 34. Have you, in your occupation as a

miner and operatoT of truck mines, had any
experience in determining what percentage or what part_ or
what ratio of the coal that is brought into the tipple on these
trucks is coal and what percentage is impurities and foreign
substance?
A. Yes, sir.
Q. 35, ,iVhat has been your experience in this respect ~

Counsel for the complainants object because it is immaterial

A; 'Well, this tipple that I operate down here at Doran-all
of them are pretty small trucks, about seven and one-half:
to eight tons per load, and we take a tare weight of four hun-
dred pounds for each truck that is weighed, and we find that
it about equalizes our weights between the truck weights and
the railroad weights.

Q. 36. It has been testified here that the deduction of fifty
pounds for each two thousand pounds of coal is made by the
defendant, Paragon-.J ewell Coal Company, on account of
these impurities and foreign substance. From your experience
in mining the Red Ash or Je~wellseam ,of coal in your opera-
tions is this a fair and equitable and just deduction for these
foreign substances ~
A. I think that is fail'.

Counsel fo~ the complainants object because it IS Imma-
'teriaI.



C. A. Clyborne v. Mary R.. McNeil

W. M. Culbertson, Jr.

113

Q. 37. Do you think, by applying this method of determin-
ing the impurities and the foregin substances, that the lessors
would be paid for all of tbe coal actually mined and removed

from the leased premises.
ID-page 110 ( A. Yes, sir.

Q. 38. Do you produce any of this Red
Ash or Jewell seam of coal to the Paragon-Jewell Coal Com-
pany tipple at the present time ~ .
A. Yes, sir.
Q. 39. Is this same deduction f.or impurities and foreign

. substance deducted from the coal that you deliver there to the
tipple ~
A. Yes, sir, it is.
Q. 40. Do you feel that you are being fully paid. for all

the actuaI'coal tbat you deliver to the tipple with the deduc-
tion made on that basis ~
A. Yes, sir, I think that is fair.
Q.' 41. Do you know, approximately, how much coal you

deliver to the defendants' tipple each day, on an average ~
A. About fOl,r hundred ton a day.

CROSS EXAMINATION.

By Mr. Pobst:
Q. 1. And you deliver most all of your coal to the defend-

ants' tipple, is that right, the Paragon-Jewell Coal Com-
pany~
. A. Some of it.
Q. 2. The most of your coal you will deliver to their tipple ~
A. I deliver approximately four hundred ton there.
Q. 3. How much do you mine every day ~
A. I have ei~ht. mines on Contrary Creek and the coal goes

to Doran, Virginia.
Q. 4. You mean all the coal you mine on Contrary Creek

goes to Doran ~ '
A. Yes, sir.

Q. 5. How much coal do you take from
ID-page 111 ( those mines ~

A. About five to six hundred t.on a dav.
Q. 6. Outside of Contrary Creek how much coal do you rnine

in Buchanan County from other mines than on Contrary
Creek~
A. I have two mines-interest in two mines on the Levisa

River, and that coal goes to the Universal Coal Company.
Q. 7. And the balance goes to the Paragon-.J ewell mines ~
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A. Yes, sir.
Q. 8. Now, you say that you took fOll1'hundred pounds of

coal off of each truck load over at Raven, and those were
eigbt or nine ton trucks °Z

A. Seven and one-half to eight and one-half ton.
Q. 9. ,Vhat seams of coal do you mine 'I
A. rrhat is what thev call the Jaw Bone seam.
Q. 10. That is about the dirtiest coal known. Do you know

of any dirtier coal in Buchanan County, that is mined, or
close to Buchanan County than the .Jaw Bone?

A. It is pretty high in ash.
Q. 11. Ash means stuff that is not coal?
A. I guess so.
Q. 12. That is what makes ash,-rock and dirt and every-

thing but coal. Any substance not coal, when you analyze it,
will increase the ash, is that right?

A. That is right.
Q. 13. Do' you know of any coal in that whole section,

Buchanan, Tazewell, Dickerson or ,Vise Counties, that has any
greater percentage of ash than the Jaw Bone seam?

A. I know the coal in ,Vise and Dickerson is a lot higher in.
ash than the Jaw Bone.

1D-page 112 r Q. 14. I am talking about the Jaw Bone
seam. ,iVhat is the ash content of the .Jaw

Bone?
A. It runs seven and oile-half to twelve.
Q. 15. Some of it goes fifteen to eighteen?
A. It could be that it would run that high.
Q. 16. You also mine that seam, if that is the Cary seam

at Raven?
A. No, sir.
Q. 17. None of them the Cary seam?
A. No, sir. .
Q. 18. Anything in the contract about this tare weight, as

you call it?
A. I don't t.hink so.
Q. 19. They did not put it in the contract at all?
A. No, sir.
Q. 20. You told Mr. Gillespie that you considered that about

right and fair for them to take fifty pounds off of each ton,
is that righU

A. Yes, I do. Aild when that mine was put in over there
in 1952 the coal business was on a down grade. You could
hardly sell any coal, and the preparation that was put in over
there-the facilities that ,vere put in, that tipPle and the
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washer to wash the slate and dirt out of the coal, made it
possible to keep it on the market.
Q. 21. The amount of the impurities in a coal seam changes

with each coal seam and each vicinity ~
A. That is right.

Q. 22. And the same coal seam at one place
lD-page 113 r will have partings, rock, slate and impurities

in it, and a mile or two or four or five, it
will be greater or less, is that right ~
A. That is true.
Q. 23. Have you ever been in the mines there where they

are mining this McNeil coal, the coal belonging to the plain-
tiffs ~ '
A. No, not the McNeil property. No, sir.
Q. 24. You have never been in those mines ~
A. No, sir.
Q. 25. You have not gone in them to observe, or to take any

analysis~
A. Ro, sir.
Q. 26. 'YVhatyou are speaking of is the general average of

all the' seams and all the mines being operated.

Counsel for the defendants object to the foregoing Question
for the reason that he bas misquoted the evidence. This wit-
ness has stated that this was a fair deduction for tolerance
for this particular seam of coal which is under lease from the
McNeil heirs, known as the Jewell or Red Ash seam of coal
and none other.

A. No, sir. , ,
Q. 27. You also stated what was being taken in other seams,

didn't you ~ Jaw Bone seam. You were trying to get an
average of the different seams 1
A. No, sir.
Q. 28. You took two seams, the Jaw Bone and Raven?
A. The Red Ash. Vvell, I am mining less than two and ,one-

half miles from the McNeil property, and I know some of
that coal has a slate top over it and s;omeof it does not.

Q. 29. And yon are basing your figures on
lD-page 114 r an average of the Red Ash seam all through
, that section. is that right?
A. Around the vicinity of Whitewood,-I would sa~v so,

yes, sir. Some of my coal on Little Hurricane Creek and the
Red Ash you will have found to five inches of draw rock and
some of it there is not any. It has a fairly good top.
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RE-DIRECT EXAMINATION

By Mr. Gillespie:
Q. 1. One further omitted question. I believe you, in as-

signing this lease, or your interest in the lease, to the Paragon-
Jewell Coal Company reserved an overriding royalty, is that
true~
A. Yes, sir.
Q. 2. Is that overriding royalty determined upon the basis

of coal after this fifty pounds per ton for impurities and
foreign substances has been deducted for tolerance ~

Counsel for the complainants object to the foregoing ques-
tion because it is immaterial.

A. Yes, sir.
Q. 3. And is that deduction shown on your statements

covering the 0verriding royalty which you receive ~
A. Yes, sir.
Q. 4. And do you consider that fair, just and equitabld
A. Yes, I tbink it is fair.

lD-page 116 ~

• • •

RE-CROSS EXAMINATION.

By Mr. Bobst: ;~i
Q. 1. Mr. Culbertson, you were speaking from the original

lease, heretofore introduced in this case, from the MeNeil
heirs to J. H. Franks and others, dated August 1, 1948, is that
right ~ You were speaking from that lease ~
A. Yes, sir.
Q. 2. Do I understand you to say that under this lease the

lessees or their assigns have the right to haul coal from other
lands over the McNeil lands ~
A. That is true.
Q. 2. And are they to pay-
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A. No, sir.
Q. 3. Anything for that privilege ~
A. No, sir.
Q. 4. It says here, in Article X, "the said Lessees shall

have the right to use the entries, haulways,
lD-page 117 r or other excavations in the mines for the pur-

pose of ha,uling' through said land the coal
lea.sed or purchased from any other person than Lessors, but
are to pay two and one-half cents for that."
A. That is right, that is what the lease agreement says.
Q. 5. You said they were not to pay anything.
A. That is through the portals under the ground, all the

coal moved underground.
Q. 6. Your statement is: If they made excavations under-

ground they had to pay two and one-half cents ~
A. All of the coal hauled over the leased land underground.
Q. 7. That is where the coal was not mined from the leased

land ~
A. That is right.
Q. 8. If they hauled it over the top of the ground and made

roads to do that hauling they were to pay nothing at all ~
A. That is right. There is a paragraph in the lease agree-

ment permitting us the right to haul the coal that we had
owned and leased on other properties. Mr. Franks and Mr.
Clyborne owned about one thousand acres of coal on Laurel.
Q. 9. That is what you were trying to get hauled over the

MeNeilland free of charge ~
A. All the coal they owned, leased or could get. They

had to have so many acres of coal before they could get a right
to build a railroad track.
Q. 10: This says you have a right to haul Lessees own coal

purchased, owned or leased over lands leased by Lessees from
Lessori:' on truck roads, or roads now on leased premises free

of charge. ,iVhat does he mean by roads now
iD-page 118 r on the leased premises ~ ,iVhat was meant

by that~
A. There was not much of a road there when we leased

the property.
Q. 11. You know that soon after the Paragon-Jewell Coal

Company, the defendants, began to mine and ship coal they
cut another road, leading to the right after von cross the
railroad, up in front of the house. Yon know that, don't
you~
A. I understand that.
Q. 12. You saw that road that they made~
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A. The mountain, the mountain was slipping there and they
had to do something or the whole job would have been shut
down.

• • • • •
NORMAN CLIFTON,

I a witness of lawful age, after being first duly sworn, deposed
as follows:

DIRECT EXAMINATION .

•

3C-page 2 ~

• • •

Q. Mr. Clyborne has just now stated that when you talked
to him about this wheelage question, which he states was
about July, 1953, he told you to go to his attorney, Mr. R. O.
Crockett, then of Tazevvell,Virginia. Is this correct?
A. He did.'
Q. Did you go?
A. I did.

• • • • •

NORMAN CLIFTON,
a witness of lawful age, after being first duly sworn, deposed
as follows:

DIR.ECT EXAMINATION.

Questions by Carl Gillespie:
2D-page 2 ( Q. You are Norman Clifton and you have

heretofore testified?'
A. I have. .
Q. It's in' e:vidence that Paragon Jewell Coal Comnany

started operating there near your Home in October, 1951, is
that correct? '
A. I just don't remember the correct date, the day 01'-

Q. As far as you know that is the correct date, isn't it?
A. As far as I know it might be-I just don't know the

correct date.
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Q. And you were living there within sight of the tipple at
the time the operation started'
A. Iwas.
Q. And you continued to live there for sometime after that?
A. I still live there.
Q. Now, you have testified that sonietime after that opera-

tion began you went to see Mr. Clyborne and talked to him 7
A. I did.
Q. Do you remember when that was 1
A. No, I don't remember the exact date.
Q. That was nearly two years after the operation began1

Mr. Pobst: Objecteq to as. immaterial.

A. No, it was right after they started operating runl1lng
CORI.

Q. Don't you recall that it was in July, 1953?
A. No, I don't.
Q. Or the summer of 19531

.A. I do not.
2D-page 3 r Q. 'Vas that the first time you, or any other

person whose name is set out in the lease as
lessor, ever talked to any of the lessees in the lease? C011-
cerninf': the question of wheelage?
A. That's the first time I ever talked to Mr. Clyborne.
Q. Well had you ever talked to Mr. Culbertson or Mr.

Franks before that concerning Imy wheelage 1
A. Well, sir, I just don't remember.
Q. If you had, you have no recollection of it?
A. I don't remember.
Q. Yet, you knew and all the other lessors knew that these

lessees. or their assignee, Pa.ragon Jewell Coal Company, had
been hauling coal from up Dismal or down Dismal to the tip-
ple ever since they had started operating1

Mr. Pobst: This question and all similar questions are
objected to because tbe witness has stated in all detail bereto-
fore, as part of bis deposition in tbis case, the wbole circum-
stances; be. stated that when the new roads were beginning to
be excD.vated tbat he went to the then superintendent and
protested, and he assured him he would be paid for that. This
evidence will be mere repetition.
A. We did know about it, but we went to see Mr. Clvborne

immediately after they started hauling coal, or shipping coal
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from the tipple. I don't remember the exact date, or what
time, but it was sometime after they started within after the
time that we received the first statement-royalty statement-
after they started operating. .

Q. Now, how are your royalties payable ~
A. It's payable by the month. We generally get it any-

where from about the 20th to the 25th of each
2D-page 4 r month.

Q. Now, you were the only person who ever
went to see Mr. Clyborne weren't you ~
A. Ko, sir, I think that my brother-in-law went, Edd

Salyers.
Q. He went with you sometime after you went-

M]:. Clifton interrupted here: I think after I first went.

Q. -in the summer of 1953, didn" t he ~
A. I don't remember the date.
Q. But you had been there before by yolirselff
A. I went a couple or three times by myself.
Q. And your wife, your wife's sister and mother. had re-

ceived a great many royalty checks prior to that time ~
A. No, sir, I don't think so. There was a minimum royalty

paid and I don't think we received any checks for sometime-I
just don't remember. Anyhow, I went to see Mr. Clyborne
immediately after they started operating, or after ,ve re-
ceived the first check, because it was understood between
Mr. Grogan and myself that we would get royalty over this
new road they put in there.

Q. You knew Mr. Grogan wasn't one of the lessee!? under
this contract, didn't you ~

Mr. Pobst: Objected to as immaterial. Certainly it needs
the citation of no authorities to convince the Court that the
Superintendent of the lessees can bind the company.
Mr. Gillespie: It is respectfully submitted that if Grogan

was in fact the Superintendent of the company, he had. no
right to chan/2,'ethe express terms of the contract, or to alter
the terms of the lease between the lessors and the lessees in

this case.. .
2D-page 5 r Reply by Mr.Pol;>st: Counsel for complain-

antscalt the attention of the Court to the fact
that Mr. Grogan's promise was not changing or altering the
terms of the contract, but was carrying them out as written.
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Q. You knew who the lessees were in the contract, didn't
you?

Mr. Pobst: Objected to 'as immaterial.

A. I knew that Culbertson and Franks did lease the coal
from us, but at the time Mr. Grogan came there and started
working, or started putting in'the job, we were under the im-
pression that he was one of the company, because he claimed
he was-in other words he made it appear that he was one of
the company, talked as one of the company.
Q. "i¥hy did you go to see Mr. Clyborne if you already had

this agreement out of Mr. Grogan to pay you the wheelage?
A. Well, at the time the job started there, before they built

any road Ol' anything, Mr. Grogan asked me which' that I
would rather-(pause)-he said this, he said 'you know that
we can't haul over this road that's here, we've got to haul
coal into the tipple,' and he said 'we would like to have a right
to put a road, or we want to put.a road in till we can haul
over it,' and he asked me, he said 'which would you rather
have t1e road to go on in front of your house here or go
around and go in back of your honse.'
Q. Now, Mr. Clifton, that isn't what I asked you-the ques-

tion I asked you was that if Mr. Grogan had made a promise
topay you wheelage for coal hauled over this land from ather

lands, why did you go to see Mr. Clyborne?
2D-page 6 r A. Well, for th~ simple reason Mr. Cly-

borne-he said-he told me afterwards when I
asked him about it and had he worked out anything, Grog-an
flatly said I would have to see Mr. Clyborne, that he'd talked
to them and they didn't think I was due any royalty.

Mr. Pobst: This and all similar questions objected to be-
cause they have all been asked and answered. They are mere
repetition and can serve no good.

Q. And you did I:W to see Mr. Clyborne and at that time vou
told him that you had been re-reading the contract, and that
after restudying it, you felt that it provided for wheelage
payments?
A. No, sir, I don't remember it?
Q. Well, do you deny that you made that statement to him,

or words to that effect?
A. I just don't remember. I told him that I thought we was
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due a r'Oyalty. In 'Other wards, that I didn't think they had a
right ta haul 'Over us.
Q. And that yau had came ta that c'Onclusian after recently

re-reading the lease and restudying it~
A. I dan't remember saying that, I just dan't remember.
Q. Da Y'OUremember wha was present on that first day that

yau went ta Mr. Clyb'Orne's 'Office~
A. I dan't think there was anyane present.
Q. Da Y'OUkn'Ow Mr. FrankW'O'Ods~ .
A. I d'O.

Q. 'Vas he presentf
2D-page 7 ~ A. I dan't think sa.

Q. Are yau pasitive he was nat present f
A. I dan't remember, but I dan't believe SQ.

• • • .. •

C. A. CLYBORNE,
an'Other ,witness 'Of lawful age, after being first duly Sv"arI1,
depased as fallaws:

DIRECT EXAMINATION.

Questians by Mr. Gillespie:
Q. Yau are C. A. Clyb'Orne, 'One 'Of the parties ta this suit,

and yau have heretafare testified ~
A. Yes.
Q. Mr. Clybarne, it is in evidence in this case that the

aperatian 'Of Parag'OnJ ewell C'Oal C'Ompany 'Onwhat is knawn
as the "McNeil land," started in Oct'Ober 'Of 1951. Is that
c'Orrectf
A. Yes. i

Q. Naw, da Y'OUrecall when it was that any 'Of the less'Ors, 'Or
any 'Of the cans'Orts 'Of the lessors, first came ta yau and men-
ti'Oned anything ab'Outwheelage t'O Y'OUf '
A. Three 'Or f'Our m'Onths later Mr. Cliftan came up and

raised the questi'On ab'Out wheelage-nat 'wheelage, but scale
t'Oleral'lce and rejects.

Q. At that time did he say anything abaut wheelage ~
A. N'Ot at all. .
Q. ,Had Y'OUbeen hauling- this c'Oal fr'Om 'Other lands 'Over the

McNeil lands t'O y'Our tipple at that timef .
A. Yes.

, Q. When was it that he, far the first time, mentianed any-
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in Bluefield ~
A. Yes.
Q. On that occasion did he state to you that he had been

re-reacing or restudying the contract or lease and had de-
cided, as a result of his restudy, that the lease did not au-
thorize you to haul coal from other lands over their lands
without a wheelage paymenU

thing to you about wheelage~
2D-page 8 r A. Around July, 1953.

Q. And was that when he came to your office

Mr. Pobst: Objected to because grossly leading.
Mr. Gillespie: .'lvell, I have just. laid the foundation for

this. '.. .: \ I

Mr. Pobst: Counsel for complainants state that in the
trial or argument of the case they will move to exclude this
testimony because grossly leading.

A. Yes.
Q. And that was in July, 1953~
A. Around July, 1953,as near as I could determine from the

files.
Q. And you all had been hauling this other coal, which had

been either leased or purchased by you or your assignee, Para-
gon Jewell Coal Company, from these other lands during that
year and a half to nearly two years ~

A. Yes, sir.
Q. And had also been mining some .of the; coal from the

:McNeillands and paying them royalties on it?

Mr. Pobst: Counsel for complainants object to the last
tw'o or three questions because grossly leading, and advise
that they will move the Court to exclude the anS'Ners to such
questions.

2D-page 9 r A. Yes.
Q. How long had you been hauling coal from

these other lands over the McNeil lands at the time Mr. Clif-
ton came to you and made that statement ~

A. When he raised the question of wheelage, we had been
hauling about a year and a half or two years-almost two
years.
. Q. How long had you been mining on the MeN(jillands when
he came to see you and mentioned this restudy of the lease and
his conclusion that wheelage was due ~
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A. A year and a half or almost two years.
Q. Do you have any idea how many royalty payments had

been made to Mrs. McNeil, and Mrs. Clifton and Mrs. Salyers
at that time~
A. V'Ie had the right of recoupment on some previous

royalties. "\iV e did send a statement each month, but how
much cash in the form of cheeks we made them prior to his
visit I am unable to say, but .my guess is that it would be
five to seven payments. The records will determine that.
Q. Have either Mrs. McNeil, Mrs. Clifton or Mrs. Salyers

ever made any claim to you or to the other lessees tha;t this
wheelage was due ~
A. No.

CROSS EXAMINATION.

Questions by Mr. Pobst:
Q. Mr. Clyborne, what incident reminds yon or convinces

you that it was in July, 1953 when Norman
2D-'--page 10 ( Clifton first mentioned these wheelage royal-

ties to you ~ How do you fix that most definite
date after about forty months expiration ~
A. 'We have a yellow pad that we keep a record of all the

visitors and notations that we often refer to. That's the
hasis of my estimate of the time of his a.I~rival. It may have
been in June, but I tied it in ""vithcertain notations on the file
and other notations that I keep in my drawer-I just throw
them in there, and sometimes I have, frequently have, occasion
to refer back to what transpired by a caller, either by tele-
phone or by visit to my office.
Q. And .when did you look at those notations~
A. I looked back sometime ago, I don't recall just when

it was.
Q. Before you heretofore testified ~
A. Yes, and then I refreshed my memory on them.
Q. "\iVhydidn't you state that when you testified before ~
A. The question has never been asked before.
Q. It's part of the general scheme of your defense. wasn't

il~ .
A. No, I never had occasion to-the question has never been

asked as to the first visit on the scale tolerance and rejects,
the 2Y2% question, and the question of wheelage was not
raised until almost a year and a half to two years later.
Q. What did that notation say~
A. I don't recall specifically.
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Q. Does it specifically state that that was the first time
he had ever mentioned it to you ~ He states in his evidence in
chief, I mean Norman Clifton states, that he mentioned it to

you more than once. Did you say in that
2D-page 11 ~ notation that' this is the first time he's men-

. tioned it to me' ~
A. On the subject of wheelage-yes.
Q. Did the memorandum so state that 'be first mentioned

the wheelage proposition to me on this day,' which you say is
about July, 1953~ Does it so state or does it not ~
A. I had a record of calls, and I have a phenominal memory

when a matter of unusual concern is involved. .
Q. You probably have anywhere from five to twenty or

thirty, or may be more, callers every day or conversations
over the phone, right~ Is that righU Or maybe fifty~
A. We have anywhere from seven to ten calls a day, and

fifty to seventy-five telephone conversations.
Q. You have two or three separate and distinct phones in

your office,don't you ~
A. Yes.
Q. I have understood that sometimes you will be talking to

two people at once, one phone on your right ear and one on
your left, is that right ~
A. No, I haven't been able to talk to two at once, I am not

ambidextrous mentally you kno""v.
Q. I know, but I have heard it said that you have had two

connections and you will say something to one man in your
right hand r~ceiver, and then turn around say something in
the other. Is that correct?
A. That once in awhile occurs.
Q. That does occur ~

A. But that's our daily routine affairs, but
2D-page 12 ~ when a question like this is raised, it's some-

what momentous where a contract is in-
volved.
Q. Now, as I understand your defense in this case, you treat

the claims of the complainants as to wheelage very lightly
don't you ~ You don't think there's anything in iH Is that
right~
A. While I'm only a layman, I knew what the intentions

were in connection with this lease-what the intentions of the
parties was. We had additional acreage up in that region
and we expected to get additional acreage, and it is setout
in the lease-while I'm not a lawyer-it is set out in the lease
that we had a right to haul over these roads owned coal, pur-
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chased coal or leased coal, and I told Norman that I was not a
lawyer, but merely a layman, but I knew about the phrasology
in a general way, but I would have to get the lease out of the
safe and re-read it to see whether or not there was anv merits
in his-ah! in his objectives. Norman said that he ;as a bit
of a lawyer and he had read and re-read that lease and he
did not understand that we had the right. Then I stated
tha t "now if you're going to get into the question of law, you
go to see our attorney, Mr. R. O. Crockett, in Tazewell and you
gentlemen kick it around." If the wording of that lease is
such that we've slipped a cog somewhere along the line :md
we'd have to pay the wheelage on any part of the tonnage,
why we'd have to do it, but I didn't understand that we didn't,
(pause) I understood that we did have the right to haul that
coal from any and all areas in order to make up sufficient ton-
nage ta build a tipple and in order to get a railroad siding

from the Norfolk & Western Railroad.
2D-page 13 r Q. Now, at that time you say he talked to

you around July, 1953, nor afterwards have
you ever considered that there was any merit in the conten-
tions of the complainants, isn't that right~
A. I never did think there was any merit in his contAntions.
Q. And don't think so yet 7
A. No.
Q. You did not then, nor do you yet, consider the matter of

much moment or seriousness to the defendants. is that right ~
A. 'Well, Norman Clifton, and he's been the motivating

factor, alleges that ,ve are due him wheelage, ,but we don't
think so because of the backgTound of the negotiations, what
transpired and the terms and conditions of the lease.
Q. Therefore, when he came to see you, about July, 1953,

you did not take him very seriously did y,ou~
A. I didn't treat him lightly, I was courteous, he'll admit

that, bnt I did think and still think that he has nothing
meritorious to his claim or his allegation that we owe him
wheelage.

Q. Now, you make possibly fiftv or seventy-five or more
notations every day, telephone calls and visits, is that cor-
rect7
A. At times they're endless.
Q. And do you mean to say that you examined all prior

notations in your officeof calls etc. and visits prior to July,
1953~ Did you do that ~
A. I stated that we keep those notations available there in
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my desk drawer, and sometimes we keep them for two, three,
four or five veal's.

2D-page 14 ~ Q. ,Vell, h;ve you examined all of your no-
ta.tions of all ,;isits from the time you began

to ship coal on Dismal and prior to .July, 1953? Have you
made an examination of all those notations ~
A. ,Ve made notations at various times and I didn't tabu-

late them, but it's my memory that Clifton, very shortly after
we began operating, claimed that the 2V27o deduction for
scale tolerance and rejects was out of harmony with the prin-
cipals of equity, and I disagreed with him. Then he came
back later and reasserted his point of view. One time he eame
up with Salyers, his hrother-in-Iaw, and as I recall from the
notes that T made on mv files at different times and from these
other notef'. he made four visits to my office, and I distinctly
remember the one, even ~whenI rall across the notes, the one
about his visit when he raised the question about wheelage,
which was a year and a half or two years later. I think it
was about a year :md a half, would be ~loser to it.
Q. But you never examined all of your notes from the time

you began to ship coal up to about .July, 1953, did you ~
A. I examined the notes in the files and from these other

notes when this case came UD.
Q. Well, I asked you whether you examined every note

when this case first came up~
A. There wouldn't be many notes involved in his visits,

which was .onlv four.
Q. Was those other three after or before July, 1953~
A. The other three were before that.

Q. And have you recently examined vour
2D-page 15 ~ notations on what transpired at those other

three visits ~
A. 'Vell, I looked at those notes. I didn't bring' them all

with me. I don't know whether they were still there in the
officeor not, but I know the question of wheelage did not arise
until the middle of 1953.
Q. How do you know~
A. If anybody makes a claim agFlinst vou for thousands,

and thousands, and thousands of dollars, if you have an un-
usually good memory you can't forget it.
Q. But you never thought there ""vasanything in it; you

never thought there was any reason for exercising that good
memory; you rather laughed at his claim.
A. No, I didn't laugh. I treated him courteouslv, and he

will admit that.
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Q. \Vell, as a matter of fact, when Mr. Clifton and I, H.
Claude Pobst, conferred with you and the late Mr. R. O.
Crockett, your then attorney, at his office at Tazewell, Vir-
ginia, both of you laughed at both of us, stating our elaim
was ridiculous. Isn't that true ~

A. VVemay have laughed mentally, but we didn't outrigllt
laugh and try to make a clown out of you, or anything like
that, but we didn't think that your claim had any merit.

Q. \~Tell, didn't Mr. Crockett make some deprecating re-
mark about my ability or rating as a lawyer, stating that I
was a sea lawyer. I don't know what he meant by sea lawyer.
Was this true or not ~ -

Mr. Gillespie: Counsel for the defendants objects to this
line of questioning for the reasons that any

2D-page 16 r conversational' statements made between
counsel while they were at least endeavoring

to discuss potential litigation, or perhaps settle potential
litigation, is not admissible in evidence and has no materiality
or relevancy to any issue in this case and it is highly im-
pr'oper for the distinquished counsel for the petitioners to at-
tempt to insert any such conversations into this case.

A. I recall some bantering between you two, but you fol-
lowed that up with an invitation to, at a subsequent time,
visit your cabin at ,Vrightsville Beach, so I just figured it was
banter between yon two. I didn't regard it as detrimental to
you or your character, or anything like that, because R. O. was
somewhat amusing from that standpoint anyhow.

Q. Ii: was banter, I did not get mad, but I'm again asking
you if your demeanor at that time and the demeanor of your
attorn(~~Tdid not indif'ate that the claim which we were maJ~ing
on behalf of the :McNeil heirs was utterly ridiculous ~

Mr. Gillespie:: Same objection.

A. I thought so then and I think so now, and I've always
thoug-ht so.

Q. '.Therefore, you are now trying to testify positively about
a conversation-four conversations-that happened in your
office between you and Norman Clifton during and prior to
July, 1953, or from three and a half to some five or six years
ago on a matter that you then thought and think now is
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ridiculous and has no merit, and you're still trying to testify
positively, is that true 1

A. Thaf's right.
2D-page 17 ~ Q. Is it not also a fact that in all the con-

versations between you and Mr. Clifton in
your office in Bluefield, West Virginia, that he was at first
only trying to make you pay the 2%% per ton-asking' you to
pay it-where you hauled other coal ,over roads constructed
by you and your company. That was his first claim 1
A. His first claim was a question of the 2%% deduction

for scale tolerance and reject impurities.
Q. Alright, then his first 'claim as to wheelage was-

Mr. Clyborne interrupted here, stating: It came up a year
and a half or two years later.

Mr. Pobst: Yes, you stated that.
Mr. Pobst : That's all.

RE-DIRECT EXAMINATION.

Questions by Mr, Gillespie:
Q. I believe at the time Mr. Clifton came to see you and for

the first time mentioned this wheelage payment, yau referred
him to Mr. Crockett ~
A. That's right, after some discussion with him.
Q. And I believe that Mr. Clifton has heretofore testified

that he went to see Mr. Crockett~
A.That's right.
Q. And Mr. Clifton further testified that Mr. Crockett ad-

vised him that under the lease no wheelage was due for haul-
ing aver the surface 'Ofthe land ~

A. That's right.
2D-page 18 ~ Q. And he further testified that he then

came to see Mr. Pobst ~
A. Yes.
Q. And employed him to prosecute this case ~
A. Yes.,
Q. And according to the file, this suit was instituted in May

of 1954~
A. That's right.
Q. Do you recall whether or not you had any correspond-

ence with Mr. Crockett shortly after Mr. Clifton's visit to you
and to Mr. Crockett~
A. ",Vell, I probably have a nate on the file 'Orany old papers
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that I have been keeping. I've been cleaning up some of that
old stuff here lately.

• • • • •

FRANK H. WOODS,
another witness of lawful age, after being first duly sworn,
deposed as follows:

DIRECT EXAMINATION.

Questions by Mr. Gillespie:
Q. You are Mr. Frank H. ,~T.oodsand I believe you have

heretofore testified in this case?
A. Yes, sir.
Q. Mr. Woods, were you present in the Officeof Mr. C. A.

Clybo1'ne in Bluefield, West Virginia, on an occasion when
Mr. Norman Clifton came into his office and they had some
discussion about some wheelage payments payable under the

McNeil lease?
2D-page 19 ~ A. Yes, sir.

Q. Do you recall about when that happened?
A. That was sometime during the summer of 1953, I'd say

around June or July.
Q. On that occasion did Mr. Clifton make the statement to

this effect-that he had been re-reading or restudying the
lease and after his restudy felt the lease did not give Mr.
Clyborne and the other lessees, or their assignee, Paragon
.Jewell Coal Company, the right to haul over the surface of
the lands without wheelage payments?

Mr. Pobst: This question objected to as being grossly
leading.

A. Yes, he discussed that when he was there that day.
Q. Did he say that he had come to that c.onclusion after re-

reading and restudying the lease?
A That's right.

Mr. Gillespie: That's all.

CROSS EXAMINATION.

Questions by Mr. Pobst:
Q. You were there that one time?
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A. I was there that one time, that's all, yes, sir-no I was
there another time when Norman Clifton and Edd Salvers
were there. .
Q. Whenf
A. That was prior to this.

Q. ,iVhat year 7
2D-page 20 r A. I couldn't tell you the exact year.

Q. ,iVhat month 7
A. I couldn't tell you that.
Q. "Vas it fall, winter, spring or summed
A. I couldn't tell you that.
Q. Then how and why is it that at this particular time you

cannot only tell the year, but you can tell the month, what's
the difference ~
A. V\T ell, I remember it very distinctly because Mr. Cly-

horne called me over in his officewhen Norman came up, and
I went to get the contract-the lease with the MeNeils out of
Mr. Clyborne's safe.
Q. What makes you recall absolutely that it was in the

month of July7 Do you remember that you had your coat
,of£1
A. I said June or July.
Q. Alright, June or July. ,iVhatmakes you remember that7

Did you have your coat off and your sleeves rolled up7 Do-
you remember it being hot as you drove up and back7 Or
what recalls it to your mind that it was positively and abso-
lutely June or July, and positively a month of the year 1953.
A. For the same reason that Mr. Clyborne remembers, be-

cause we have notes up there and keep notes of all of his
calls. I

Q. Oh! then your definite evidence on that as to that time
and that month, or the month of June or July, is based on his
notes and not on your own recollection, is that right 7

A. On my own recollection too, yes, sir.
2D-page 21 r Q. ,iVhat pinpointed that recollection 7 Why

was it so inevitably impressed on your mind
that that was the month and that was the year, when you do
not remember anything about the other visits-season, year,
month or nothing7 ,iVhat was the difference7 From those
notes and Mr. Clyborne's testimony, is that in
A. Not from Mr. Clyborne's testimony, but from the notes

Mr. Clyborne had.
Q. You read those notes 7
A. Not word for word, A to Z, no, sir.
Q. Did he show them to you 7
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A. Yes, sir. .
Q.When~
A. Oh, I'd say maybe two years ago.
Q. Yon haven't seen them recently 1
A. No, sir, I haven't.

• • • • •
A Copy-Teste:

H. G. TURNER, Clerk.
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