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3 . IN THE |

| Supreme Court of Appeals of Virgina

-

AT RICHMOND

Record No. 5054

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tues-
day the 23rd day of June, 1959.

WILLIAM GENE BEASLEY, AN INFANT, ETC,
Plaintiff in Error,

against

SAMUEL BARNES, ET AL, Defendants in Error.
From the Corporation Court of the City of South Norfolk

Upon the petition of William Gene Beasley, an infant under
the age of 21 years, who sues by his father and next friend,
Elbert V. Beasley, a writ of error is awarded him to a judg-
ment rendered by the Corporation Court of the City of South
Norfolk on the 26th day of February, 1959, in a certain
motion for judgment then therein depending wherein the said
petitioner was plaintiff and Samuel Barnes and Bottoms
Fiske Truck Lines, Incorporated, were defendants; upon the
petitioner, or some one for him, entering into bond with
sufficient security before the clerk of the said corporation
court in the penalty of three hundred dollars, with condition
as the law direets. ,
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RECORD
page 72 }
ORDER.

HAVING maturely considered the evidence, the argument
of counsel and the memoranda of law, the Court doth sustain
the motion of the defendants to set aside the verdict of the
jury as being contrary to law and the evidence and the Court
doth set aside the verdict of the jury and doth render judg-
ment for the defendants.

To which action of the Court in sustaining the said motion
of the defendants and entering judgment for the defendants,
the plaintiffs, by counsel duly except.

Enter Februar$7 26th, 1959.
' JERRY G. BRAY, JR., Judge.

L] ° L4 L] L

page 73 }

ASSIGNMENT OF ERRORS.

1. The Court erred in setting aside the verdict of the jury
in favor of the Plaintiffs and entering final judgment for
the defendant by order of February 26, 1959. ‘

2. That the Court erred in ruling that the verdict of the
jury was contrary to the law and the evidence and without
evidence to support it. -

ROBERT E. GIBSON
Attorney for Plaintiff.

M. M. HILLIARD, JR.
Attorney for Plaintiff.

Ty

VA
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Becky White.
Virginia:
In the Clerk’s Office, Corporation Court of South Norfolk..
Received and filed this the 20th day of April, 1959,

Teste:
JULIAN R. RAPER, Clerk
By L. M. HOLLOMAN
Deputy Clerk.
. . . P
page 4 |
[ J L L ] ® [ ]

MISS BECKY WHITE,
called as a witness on behalf of the plamtlif having been first
duly sworn, was examined and testified as follows:

* DIRECT EXAMINATION.

page 5 } By Mr Gibson:
Q. State your name, please.
A. Becky White.
Q. Talk loud enough so that all of the jurors may be able
to hear what you have to say.
Miss White, where do you live?

“The Court: (Interposmg) this man could not poss1bly
hear what you are saying. Certainly you can speak louder
than that.

By Mr. Gibson:
Q. Your address is what?
A. 3033 Kimball Terrace.
Q. Kimball Terrace is in the City of Norfolk?
A. (Affirmative nod).

The Court: This gentleman has to take down what you are
going to say, and if you shake your head he can’t hear what
you say. .
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By Mr. Gibson:

Q. How old are you?

A. Seventeen.

Q. Now, on the 22nd of January, 1957, were you r1d1ng with
William Gene Beasley on a motorcycle”l ‘

A. Yes, sir.
Q. Were you riding on Campostella Road?
A. Yes, sir.

page 6} Q. And was William Gene Beasley the operator ‘of
the motorcycle?

A. Yes, sir.

Q. Now, I will ask you 'where you were going?
A. To work.

Q. You were going to work?

A. Yes.

Q. Was he carrying you to work?

A. Yes, sir.

Q. Where did you work at that time?

A. Cavalier Drive-In.

The Court: Is there anythiﬁg wrong with your speech?
Do you want to sit closer to the jury? They must all hear
you. These men can’t possibly hear you like you are talking
now. '

By Mr. Gibson:

Q. You work where?

A. Cavalier Restaurant.

Q. That is on the Military nghway?

A. Yes, sir.

Q. Now, were you r1d1ng on the motorcyecle at the time that
this accident occurred with Bottoms Fisk truck?

A. Yes, sir.

Q. Were you injured?

A. No, sir.
page 7} Q. I want you to tell the members of the jury just
what took place there as you were coming down
Campostella Road?

A. We passed some cars, and getting ready to pass the
truck and had got about the cab of it, I mean, and the Fiske
truck cut across in front of us sort of catercornered without
a signal.

Q. Did the motoreycle strick Bottoms Fiske truck?

A. Yes.

Q. Where did it strike Bottoms Fiske truck?
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A. Close to the back wheel.

Q. Did it throw him off the motoreycle?

A. Yes.

Q. William Gene Beasley hit the side of the truck; is that
right?

A. Yes, sir.

Q. What happened after that?

A. What I remember about it the guy driving the truck
got out and stayed there a minute and got back in and pulled
1t up in the gate. :

Q. Did you see any s1gnal?

A. No, sir.

Q.- Did he give a signal?

A. No, sir.

Q. Was there any signal of any kind given by
page 8 } William Gene Beasley?

A. Yes, sir.

. You said that he made a turn that was catercornered?
. He didn’t turn like he should but cut across like.
And went in where?
. In the gate at Bottoms Fiske.
How fast was Beasley traveling?
Around twenty.
When he cut across did Beasley do anythmg or d1d you
do anythmg?

A. He put on brakes. That is all he could do. -

Q. How long did you—first I will ask you d1d the police
ofﬁcers arrive there on the scene?

A. In a few minutes.

Q. Did an ambulance come there”z

A. Yes, sir.

Q. Did the ambulance take William Gene Beasley to the
hospital? ‘

A. Yes, sir.

Q. Did you go along?

A. Yes, sir.

Q. Did the ambulance get there before the police arrived?

A. T didn’t see them until about twenty or twenty-five

minutes after they got there.
page 9} Q. The point of impact; that is, the point where
the colhslon took place, can you tell his Honor and
the members of the jury just where that was in relation to the
street?

A. Tt is a small street. It was not quite half way, not

half of the street, on the léft-hand side of the street.

S OrOpOro
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Q. You mean on the left-hand side of the street about half
way? _

A. About that. '

Q. Was it in the lane in which he was riding?

A. Not at that time.

Q. Was it in Beasley’s lane?

A. Yes, sir.

Mr. Gibson: That is all. o

CROSS EXAMINATION.

By Mr. Ryan:
' P Q. This accident happened about 4: 15 approximately,
M.?
A. Around that.
Q. You were due at work at 4:30¢?
A. When I got there, 5:00 or 6:00. ‘
Q. You were going to where you worked at the
page 10 } time of the accident?
: A. Yes.
Q. And didn’t have tb be there until 5:00 or 6:00 P. M., if
you didn’t want to?
A. If T didn’t want to.

, .

Mr. Gibson: I think we should ask her to talk a little
louder. I would like for you to try to answer the questions
and raise your voice when you do.

Mr. Ryan: Would it help any if I stood over there?

The Court: I think it would.

By Mr. Ryan: :

Q. Why were you going earher than usual to the place
where you worked? You say you didn’t have to be there until
5:00 or 6:00 o’clock. —

A. It was just the regular time.

Q. Your regular time?

A. Whenever I got ready to go.

Q. From the point of the accident how far was it to the
place where you worked ?

A. It was not far.

Q. Was it on the Military nghway, the Cavalier Restau-

rant?
A. Yes.
page 11} Q. At what point?
. A. Providence Road.
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Q. Would that be near the triple deck overpass or down
- towards the State Police Headquarters?
A. Towards the State Police Headquarters.
Q. This accident happened on Campostella Road in front
of Bottoms Fiske?
. Yes.
IS-{Iad you ever rldden on the motorcycle before?
es
How many times?
Quite a few times.
§ou don’t operate one yourself?
o.
This motorcycle had one seat. You were sharing the
with Mr. Beasley? )
Yes. -
You were sitting behind him?
Yes.
You were not in front of him blocking his view?
No.
You were occupymg a single seat together?
Yes.
How did you hold on, did you have your arms around
his waist?
page 12}  A. No, holding to the seat.
Q. You didn’t have your arms around his waist?
A. No, I don’t think so..
Q. Suppose a witness who is here will testify you did have
your arms around his waist—

g
@P@P@P@Pg@P@P@>@>

Mr. Gibson: I think that is an improper question, sup-
posing a witness will testify to that.
The Court: Ask her the question.

By Mr. Ryan:
Q. Suppose the evidence is you had your arms around his
waist, you don’t remember one way or the other.
I don’t remember. I might have.
You were traveling around twenty miles per hour?
. Yes.
What is your height?
. Five foot and a half.
Five feet five?
. Five feet and a half inch.

POPOPORE-
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By the Court:
Q. You mean five feet and one half an inch? .
A. Yes, sir.

By Mr. Ryan:
Q. What is Mr. Beasley’s height?
A. About five feet and five or six.

page 13} Mr. Ryan: Will'you stand up here, Mr. Beasley?
(The plaintiff stood up as requested).

By Mr. Ryan:
‘ Would you say your head comes up to about Mr.
Beasley s shoulders, the top of your head?

A. Yes. '

Q. The speedometer which shows on the side of the motor-
cycle is right in front on top of the gas tank, in front of Mr.
Beasley, is 1t? :

A. Yes. ‘

Q. You couldn’t see the speedometer”l

A. T could.

Q. How did you happen to see it?

A. The back of the seat is higher than the front and I
could see over his shoulder.

Q. You were looking right at the speedometer“l

A. Yes, from time to time.

Q. Just before the accident happened were you looking
at the speedometer?

A. Not too long before.

Q. What?

A. A very few minutes before.

Q. How many minutes before? -

A. T couldn’t say exactly.
page 14} Q. How far back from the scene > of the accident
had you last seen the speedometel?

A. About a block.

Q. You say you didn’t see any signal lights for a left turn
on the truck?

A. Yes.

Q Were you looking right at it?

. Of course. We were right behind it so you could see

it.

Q. You say vou were how far from the truck when it first
cut in front of you?
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A. About the cab, trailer.

Q. How far was that behind the truck?

A. About five foot from it.

Q. Five feet? :

A. T guess about that.

Q. You had no indication that the truck was going to cut in
front of you until you were five feet from it?

A. Yes.

Q. Allowing five feet, you had no indication of any signal
lights indicating he was going to make a left turn?

A. T would say ten foot, to be exact, somewhere near
that.

Q. After the acmdent did you examine the skid marks made

by Mr. Beasley? '
page 15}t A. No, sir.
Q. You dldn 't Iook at them?

A. No.

Q. Do you know of your own knowledge they were approxi-
mately ninety feet long?

A. No.

Q. You were about ten feet from the truck when the truck
turned? :

A. T would say ten feet. I don’t know. I didn’t gage the
distance. ‘

Q. This accident happened on your left side of the road in
the passing lane so far as Mr. Beasley was concerned?

A. Yes.

Q. You were just east or about half way across Laurel
Street when the impact took place?

Mr. Gibson: I don’t think she said that.
The Court: Ask the question.

By Mr. Ryan:

Q. What did you mean by half way?

A. Campostella Road, I was in the middle or passing lane.

Q. The accident, w hen it occurred, your motoreyele hit the
tail gate? :

A. No, the left front wheel.

_ Q. The tail gate was not involved?
page 16 }  A. No.
Q. Where did you go?
A. In the diteh.
Q. In the ditch?
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By the ditch, next to it.
You didn’t go up on the tail gate?
No, sir.
The tail gate was not involved?
No.
You didn’t go up on the tail gate?
No.
Do you know what side of the motorcycle was struck?
. As far as I know, the side of it.
But you don’t know, do you?
- No, sir.
MISS White, there was a long line of trafﬁc and it was
rlght heavy out there at that time of day, was it?

A. Yes.

Q. You had come up and had you passed other vehicles and
gone back in again, pulling out and passing other vehicles?

A. Yes.

Q.- How many times had you pulled out and cut back in?

A. Two or three.

Q. Did you notice any tracks where the accident
page 17 } happened?
A. T didn’t notice any tracks.

Q. In what distance had you made your last pull out and in
about the last block?

A. About the last block.

Q. About in the last block you pulled in and out two or three
times?

A. Yes, sir.

0?@>@E><:Oi>©?>@?>

Mr. Ryan: That is all.
RE-DIRECT EXAMINATION.

By Mr. Gibson:
. What route were you followmg"?
. 170, T think.
You sald you were going out Prov1dence Road?
. Yes, sir.
To the Military Highway?
. Yes, sir.
How far is the Cavalier Restaurant, when you get out
of Providence Road?
A. Right there."
Q. It is right there?

b>é3

@>@>@
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A. Yes, sir.

page 18} Q. If you had not had the acmdent you Would

OPOPOFOP

have taken Providence Road?

. Yes, sir.

You didn’t personally strike the truck?

. No, sir.

Are you sure that William Beasley did strike the truck?

. Yes.

He struck the side of the truck?
Yes.
. How fast would you estimate that the truck was gomg,

approx1mately ?

A.

Q.
A.

Q.

About twenty, I guess?

Around twenty miles an hour?

Fifteen or twenty. '
Traveling at twenty miles an hour he suddenly made

a turn?

A.

Q.
A,

Yes, s1r
That is your testimony?
I don’t think he was going that fast because he could

not have made the turn.

Q.

A.
Mr.

Was it a sharp turn?
The way he turned it was not sharp.

Gibson: That is all.

page 19 RE-CROSS EXAMINATION.

By Mr. Ryan:

Q.

You say it was not a sharp turn the way he turned He

was not going twenty miles an hour was he?

A.
Q.

I don’t think so. _
When you got on the rear part of the seat Mr. Beasley

had to move up to the front part?

A

Q.
A.

Q

Yes.
Did he make room for you to sit on the rear part?

Yes.
And he had to move up forward to s1t"l

. Yes.

Mr. Ryan: That is all.

By Mr. Gibson:

Q.
A.

It is a large seat, is it not?
Yes.
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Q. Plenty of room for two?

Mr. Ryan: I object to leading the witness.

By Mr. Gibson: '
Q. I will ask you whether or not there is plenty
page 20 } of room for two? -
A. Yes. ‘

Q. What sort of motoreycle was it?

A. Harley Davidson.

Q. Harley Davidson?

A. Yes, sir.

Mr. Gibson: That is all.’
The Court: You may come down. Who will you have?
. Mr. Gibson: I believe Doctor Horton is here.

DOCTOR CHARLES E. HORTON,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Hillard:
page 21 } Q. State you name, please, sir.
A. Charles E. Horton.

Mr. Hillard: As to qualifications, will you admit them?
Mr. Ryan: We sure will.

By Mr. Hillard: _

Q. Doctor Horton, on January 22nd, 1957, did you treat one
William Gene Beasley?

A. T did. - _

Q. Would you state to the Court and Jury what you found
as to his injuries-and what treatment, if any, you gave him.

A. T saw him in the Norfolk General Hospital when he was
bleeding from the nose and had just received a severe trauma
to the face. ’

Q. What do you mean by trauma?

A. He had multiple cuts about the skin of his face, the
forehead, bridge of the nose, cheeks, and in the mouth. The
jaw was fractured and he had several loose teeth.

Both fragments of the bone could be moved back and forth
and he had a severe injury to the nose, and we had to place a
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rather large pack, unusual pack, in the back part and in the
front of the nose to stop bleeding that was coming from the
mid part of his face.

Q. Did you take X-rays of his face?

v A. Yes, we took several X-rays of his face and

page 22 } those revealed a fracture of both maxilla bones of

the mid portion of the face and upper jaw and one

of the right zygomatic arch, the nose, skull and the right
arm.

The zygomatic arch was in such condition and was so
movable—his maxilla was fractured so extensively that upon
grasping his teeth, the floor of both orbits could be moved,
and the eyeballs rotated from side to side with this motion,
and it was all torn loose.

Q. What you are testifying to is the central portion of his
face and that condition was due to the fractures which had
occurred in this area?

A. Yes.

Q. Did you take X-rays of the skull?

A. Yes. Doctor McFadden, I believe, did that. He had a
fracture of the skull. It was not displaced, and Doctor Hollins
looked out for his other injuries. I was concerned with his
facial trauma.

There was evidence of skull fracture in that he had drain-
age of the cerebral spinal fluid, indicating a fracture of the
base of the skull. Unless you have a skull fracture there is no
way for this to drain and we have to say it is in all probability
due to a fracture. '

Q. I believe you stated the maxilla had multiple fractures;
is that correct?

"~ A. Yes.
page 23 } ~ Q. That is what is called the cheek bone?
A. Yes.

Q. Did they in any way affect his eyes?

A. The upper portion of the middle of the face, the bone is
the floor on which the eyes rest and if that is damaged or
twisted in any way his eyes will go down to where the floor
they are resting on goes. When we moved his face his eyes
would go up and down.

His nose was broken and comminuted, crushed, quite badly.

Q. What treatment did you give him, Doctor?

A. Well, Doctor Hollins was taking care of the fracture of
the arm and T repaired the lacerations of his face and placed
a pack in there to stop the bleeding.
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thn Was he in danger of death at the time you looked at
7 . ,

A. I would say he was very critically ill at that time.

- After he was repaired on emergency in the operating room,
we obtained further X-ray films to further substantiate our
diagnosis, and also finding the fracture he had, four days later
we again took him to the operating room and repaired the
fractures which we could not try at first.

Q. His jaw bone was broken?

A. The upper jaw bone.

Q. That had affected his teeth?
page 24} A. Yes. ' .
Q. What treatment was Decessary to hold that
jaw bone in place for the purpose of it’s healing?

A. It was necessary to take him to the operating room
under general anesthesia and reduce the fractures in a proper
position.

It was necessary to give him a general anesthesia because
we had to cut a hole in his windpipe and place a tube in there
so the anesthesia could go through the tube.

The second step was to make an incision on each side and
go up into the middle upper jaw bone and move the bone out
into proper position and place packs on the inside of the
maxilla sinus. We had to go in there and put the bones to-
gether that had been crushed, and we raised the orbit to hold
them and left packs in the holes.

That incision was closed and we left the zygomatic arch to
hold it in proper position.

The next step was to place wires around the lower jaw
bone which had not been injured, and the upper jaw bone was
put in position. We had to put the upper jaw bone against
the lower so that the upper would hold. We placed wires
around the lower jaw bone going to the upper jaw bone and
wired those, bot the upper and the lower, and pulled them
together so he could not open his mouth. His mouth was held

in this position (indicating) for approximately six
page 25 } or seven weeks. A head cap was placed on the

patient to give traction to stabilize the maxilla so it
would hold in that position. For six weeks he could not open
his mouth and he had to take liquid food.

Q. He couldn’t have any solid food?

A. No, and no chewing.

Q. Doctor, do vou have any photographs of the plaintiff
while he was in the hospital?

A. Yes.
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- Mr. Ryan: May we be heard on that, your Honor?

The Court: Do you propose to offer it?

Mr. Hillard: Yes, sir.

The Court: The jury will retire. At no time while you are
out of the this room don’t discuss any evidence that you have
heard since you have been here. Talk about the weather or
anything you want to, but not about the evidence.

(The jury retired).-

By Mr. Hillard:
Q. Did you take this yourself‘?
A. Yes.

By Mr. Ryan:
Q. That is after treatment?
page 26 } A. Yes. »

Mr. Ryan: Your Honor, they have two.photographs, one in
color taken after treatment and one apparently during the
course of treatment.

It is within the discretion of the trial court to decide
whether they are admissible. They are developed from the
standpoint of gruesomness to prejudice the defendant’s case.

The Courts have held they serve no useful purpose if the
Doctor testifies to what treatment was rendered and the nature
of the injury. One of these photographs tend to gruesomness.

Mr. Gibson: It is not a gruesome photograph, and it is
material. ' .

The Court: T expect I am going to have to write on that
exhibit—this is FExhibit P-1. This one the Court will refuse,
and thls is P-2. o

P-2 is admitted. '

Mr. Hillard: T am also going to offer this one.

Mr. Gibson: I don’t think you can offer that by this wit-
ness.

Mr. Hillard: Yes, we can.
page 27+ Mr. Ryan: Your Honor, this one is even more
gruesome.

Mr. Hillard: T am going to ask the witness if that picture
représents what was fairly necessary to do “to the patient for
the purpose of holding his jaw bone up in an orbit.

The Court: That will be Exhibit P-3 which the Court will
likewise refuse.

Mr. Hillard: We would like to except.
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1

Doctor Charles E. Horton.

The Court: As to the refusal to admit Exhibit P-1 and
P-312 :
Mr. Gibson: Yes, sir. The second one which you have
admitted is a picture which shows his appearance after he had
completed treatment, and we except on the grounds that one
was, refused and the other was admitted.

The Court: You want P-2 to go to the Jury anyway?

Mr. Gibson: Yes, sir.

The Court: I have ruled on it.

(The jury returned to the Courtroom)..

By Mr. Hillard:

Q. Doctor, I believe you said that the nasal bones were
crashed?

A. Yes.-
page 28 ¢ Q. Have they healed?

A. We reduced the nasal bones the second time
we took him in the operating room when we did the other
fracture work. The bones were so destroyed that there was
not much bony tissue remaining after the accident. There was
no bony substance to the nose.

The patient had some soft tissue, skin, but nothing to hold
the nose upward from the face, and we felt that should be
corrected.

Q. Doctor, was it necessary for sou to do plastic surgery
there?

A. Yes. We recommended to the patient that he take a
bone graft to replace the bones that were destroyed by the
original trauma.

To hold it upward, we suggested or recommended to the
. patient surgery which he had on September 9th, 1957. That
consisted on grafting a piece of bone in the bridge of his nose,
which we took a piece from the hip bone and contured it in
normal shape and placed it in his nasel tissue to hold the skm
out.

Q. What other plastic surgery was necessary to perform,
Doctor?

A. T don’t believe we did any other work which consisted
of hone graft to the nose. The scars healed on his face. T
- believé the scars he has now will be permanent,
page 29 }+ and I don’t believe we can help them very much.

Q. In regard to the bone graft in the nose, what
effect, if anv, would a change in the weathe1 have on it?

A. T don’t believe it will have any effect on the nose as it is



William Gene Beasley v. Samuel Barnes 17
‘ Doctor Charles E. Horton.

now. I am sure there is more tissue to the nose than normal,
but I believe it will be a little dryer. '

Q. Were you able to open the nasal passages to the extent
that the patient can breathe normally?

A. T believe his breathing function on the last examination
was good.

Q. Do you recall how many lacerations he had on his face?

A. I don’t recall the exact number, but perhaps fifteen or
twenty.

Q. That is a cut?

A. Yes.

Q. Was there any depth to them?

A. Yes. On the right it was more serious than on the fore-
head. There were two deep scratches in the skin, but they
didn’t cut the muscle as far as the right cheek and forehead
. were concerned. - :
© Q. Was it necessary to suture those lacerations?

A. Yes,

Q. How much is your bill for your services for taking care

of the patient? '
page 30 } A. I will have to call my secretary and get the
- folder, but it doesn’t include the charges today. I
can give an estimate.

Q. Give us your estimate.

A. T would estimate it would probably be around twelve
to fifteen hundred dollars for all our services to date.

The Court: | Can’t it be put in by stipulation?
Mr. Ryan: Anyway they wish. . His secretary can call it

in.
Mr. Hillard: That is all.

CROSS EXAMINATION.

By Mr. Ryan::
Q. Doctor, as to these multiple injures—
A. Yes. -
Q. -——some were worse than others?
A. Yes. . :
Q. And it took a very severe blow to produce those
mjures? ’
A. Yes, but T don’t think a doctor could predict as to the
forece. I can say it took a very hard blow. There
page 31 } are times when you will receive severe mjures with
small blows.
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I don’t believe a doctor could give an opinion as to the
severity of the blow, but it was a hard blow.

Q. You could not estimate, basing the force as to what speed
he was moving at the time? .

A. No. It would be impossible.

Mr. Ryan: That is all.

Mr. Gibson: I would like to make a motion in the absence
of the jury as to the other medical testimony we expected to
have.

(The jury retired).

Mr. Gibson: If your Honor please, as to Doctor Walker,
as I have stated, he is at this conference in Richmond. He
was under subpoena to be here, and we have there other bills
.of Doctor Eley who took the pictures, and Doctor George
Duncan. - Is there any objection as to putting those in?

Mr. Ryan: Not as far as I know.
page 32} Mr. Gibson: I wanted to stipulate— ‘

Mr. Ryan: Just ask him what the bills were,
‘the plaintiff.

~ (The jury returned to the Courtroom).
The Court: Who will you have, gentlemen?

WILLIAM GENE BEASLEY, ‘
the plaintiff, having been first duly sworn, was examined and
testified as follows: ,

DIRECT EXAMINATION.

By Mr. Gibson:
Q. Please state your name, sir, and home address.
'A. William Gene Beasley, Rt. 4 Box 66, Norfolk, Virginia.
Q. How old are you, William?

A. Twenty.
Q. Are you employed?
A. Yes, sir. .
page 33} Q. Where is your place of employment?
A. Now? -
Q. Yes.

A. I am just working back and forth.
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Part time?
Yes.
Who is it with?
. Colonna Shipyard.
Your address is route 4, box 662
Yes.
Is that in Norfolk County?
. Norfolk County.
What part of Norfolk County is that?
. Washington Distriet. :
Is it Indian River? _
Yes. .
On January 22nd, 1957, were you operating a motorcycle
in the City of South Norfolk?
A. Yes, sir.
Q. Where were you operating it at that tlme, on what street
. or road? 4
A. Campostella Road.
Q Which direction were you gomg”Z
. South.

@?@»@»@?@»@?@

Q. How fast were you going?
page 34 | A. Well, I was behind this truck and I was going,
I would say, less than twenty or about twenty.

Q. I believe you had Miss Peggy White riding behind you,

tandem; is that right? _

Yes, sir. .

Was it during the day time?

. About four o’clock.

Around 4:00 P. M.?

. Yes.

Where were you going?

. Carrying her to work.

Now, I want you to tell his Honor and the members
of the Jury just what took place while you were traveling
south on Campostella Road on this occasion?

A. T had passed a car and pulled behind a truck and trailer,
and as I was going to pass it I pulled out into the left lane
when I was approximately right at the cab of the truck that is
when Bottoms Fiske truck made a left turn in front of me
with no signal.

Q. That is the truck, Bottoms Fiske truck?

A. Yes, and I hit the Bottoms Fiske truck.

Q. That is all you remember?

A. Yes, sir.

Q. VVas there any signal glven by Bottoms Fiske truck?

OPOPOPOK
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A. None at all. :
page 35} Q. Did you give a signal to pass?
A. I blew the horn.

Q. You blew your horn?

A. Yes, sir.

Q. Now, what, if anything, did you do to avoid hlttmg this
truck?

A. When I first saw him I hit the brakes and he was coming
right on out in the road and I tried to lay the motorcycle down
to the left side towards the ditch.

Q. What do you mean by laying the motoreycle down?

A. Just turning it over towards the ditch.

Q. You said you applied your brakes?

A. Yes, both brakes.

Q. How far was the truck in front of you; that is the Bot-
toms Fiske truck, when you first saw that he was going to
make a left turn?

A. T would say around approximately one hundred and
twenty-five feet.

Q. One hundred and twenty-five feet?

A. Yes, something like that.

Q. That is he was in front of the trailer and tractor you
were passing?

A. Yes.

Q. While that distance away and whlle you were in the act

of passing is when you first saw him starting to
page 36 } cut across in front of you?
A. Yes.

Q. Then you applied your brakes and tried to lay the motor-
cycle down?

A. Yes.

Q. How fast were you going at that time?

A. T would say about twenty miles an hour.

Q. Was the Bottoms Fiske truck going about the same rate
of speed, or not?

A. Tt was in the line of traffic, moving.

Q. Was it moving along around that same speed? If you
were going twenty miles an hour and you were going to pass
the truck and trailer— -

A. Yes.

Q. —vyou estimated his speed at less than twenty?

A. The truck?

Q. The tractor and trailer that you were passing.

A. Yes. ' _ :
Q. Can you give his Honor and the members of the .Jury
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some idea as to how fast the Bottoms Fiske truck was going?
Was it going as fast as you were when you trying to pass,
or-not?
A. It was until it made a sharp turn. It was in the line of
traffic.
Q. Did it make a direct left turn or was it at an
page 37 } angle or what? Tell his Honor the nature of the
turn.
A. Whenl first saw him he was runnmg in the line of traffic
and blurted right out. :

By the Court:

Q. Were there two trucks along there? -

A. Yes, sir.

Q. There was a tractor and trailer?

A. A tractor and trailer.

Q. Then there was a truck that someone in the opening
statements called a stralght job, trailer with a built in body?

A. Yes, sir.

. Q. And Bottoms Fiske truck was ahead of that?

A. Yes.

Q. Was that tractor and trailer also Bottoms Fiske truck or .
some other company, or do you know?

A. T don’t know.

Q. You have been referring to the tractor and trailer truck,
and Bottoms Fiske truck.

A. Yes, sir.

By Mr. Gibson:
Q. Where were you employed at that time?
A. Wallace Garage.
Q. Do you have a list of the expenses that you 1ncurred as a
result of this?
page 38+ A. Yes.
Q. Do you have it with you?
A. Yes.

Q. Is this what you are referring to?

A. Yes, sir.

Q. Please refer to it.

A. You want the doctors and all?
. Q. Suppose you give his Honor and the members of the
Jury a list of the expenses. I believe Doctor Horton has
stated his.

A. Norfolk General Hospital is $778.06, nurses $360. 00,
Doctor Walker $350.00, Doctor Hollins $150. 00 Doctor Snyder

i
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was $100.00, Doctor Thomson $50.00, Doctor Eley $26.00, and
Doctor Duncan $125.00.
Q. This accident occurred on January 22nd, is that cor-
rect?
A. That is correct.
Q. When were you able to go back to seek possible em-
ployment?
A. T would say around about four months or better.
Q. Do you have an estimate of your loss of time from work
also?
A. Loss of time before I could possibly go to work was
from January 22nd, 1957 to October 29th, 1957. That was
forty weeks.
page 39} Q. What was your salary at Wallace s Garage,
approximate salary? -
A. 1t was more one week than another, but the average was
about $75.00 a week.
Q. What kind of work did you do there?
~A. Body and fender work, and painting cars.
Q. That place of employment is in Norfolk County?
A. Yes.
Q. Where?
A. On Indian River Road.

. Mr. Gibson: Answer eounsel.‘ : .
'CROSS EXAMINATION.

By Mr. Ryan:"
. (;.2 At the time of this accident you were nineteen years
old?
A. Nineteen.
Q. How old were you when you graduated from high school?
A. I didn’t graduate. I quit that same year.
Q. When did you quit high school, the same year, 19577,

A. No.
page 40 } Q. The year before?
A. Yes.
Q. 1956.
A. Yes.

Q. What month did you quit school in?
A.. T don’t even know.

Q. Tt was sometime in 1956?

A. Yes.
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Q. At the time of the accident you were working for some

garage?

A. Yes.

Q. Mr. Wallace?

A. Yes.

Q. Is he here today?

A. No.

Q. How long had you been Workmg for Mr. Wallace at the

time?

I imagine four, I guess, four months.

Four months?

Yes. .

You went there sometime in the fall of 19562

Yes.

Did Mr. Wallace teach you the business?

No. I learned it all the way through school.: I had
worked nights and weekends.

POPOFORE

.page 41 + Q. You say you worked mghts when you were

OPOPOFOrOroR

in school?
Yes. '
How many nights—low many weeks did you do that?
. T don’t know.
You were making $75. 00 a week, approx1mately°2
. Yes.
Whose motorcycle ‘was this?
. Mine.
How long had you had it?
I guess I had it six months.
How long had you been riding motoreycles?
. About a year and a half or two years. '
You have the motorcycle to get back and forth to work,

1 beheve ?

1

A. Yes.
Q. On the day of this acc1dent where had you picked up this

Miss White?

A. Grandy Avenue .
Q. How far is that from the scene of the acmdent? |

. A. Maybe two miles.

Q. About two miles?
A. Yes.
Q. You were taking her to work on the Military Highway?
A. Yes.
Q. She said she had ridden the motoreycle with

page 42 } you on several occasions; is that so?

A. Yes
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Q. This motorcycle has rear wheel brakes and front wheel
brakes?

A. Yes.

Q. Were your brakes in good condition?

A. Yes.

Q. Did you keep the motoreycle in good condition?

A. T did.

Q. Did you have good tires on the motorcycle?

A. Yes.

Q. At twenty miles per hour, in what distance can you stop
the motorcycle?

A. T haven’t the slightest 1dea

Q. You don’t know? ‘

A. No.

Q. Had you ever stopped the vehicle going at twenty miles
an hour, had you had occasion to apply both the front and
rear brakes wizen you were gomo twenty miles an hour?

A. T could have.

Q. Could you have stopped the motorcycle going at twenty
miles an hour in forty or fifty feet?

A. T don’t see how I.could.

Q. Is it possible that you were gomg faster than twenty

miles an hour?
page 43 } . A. Not over twenty-five at the most.
Q. Could you have stopped the motorcyecle in
fifty or smtv feet at twenty-five miles an hour?

A. T never tried it.

Q. You have been riding motorcvcles how long?

A. About two years.

Q. And you have no idea going at various speed within
what distance you can stop, but yvou testified it took you over
- one hundred and twenty-ﬁve feet to stop on this occasion?

Mr. Hillard: There is no testimony to that effect.
Mr. Ryan: I believe you are right.
By Mr. Ryan: ' .
Q. You said that when you first saw the truck turning you
were one hundred and twenty-five feet away? -
Yes.
Did you say you put the brakes on immediately?
As soon as I could do it.
Do vou know you left the skid malks of ninety feet‘?
Do I know that?
Yes.

::O?@P%O?
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A. No.
Q Cons1der1ng the distance that you skid it was a hard
blow, was it not?
page 44} A. All T know is I just put on brakes and slid
into the truck. I don’t know about the skid marks.
Q. Had you ever been on Campostella Road before?
A. Yes. :
Q. Many times?
A. I had traveled up and down it.
- Q. Many times?
A: T would say quite a few.
Q. Are you familiar with where the lane or street is that
mes out of Bottoms Fiske Lines?
A. Ididn’t know it was there.
Q. You knew a street came into Bottoms Fiske plant, that
they }SI?d a big plant painted white back there?
A. Yes.
Q. You tell his Honor that the single body truck in the front
of the trailer was also a Bottoms Fiske truck?
A. Yes.
Q. You knew the plant was there?
A. Yes.
Q. You knew there was an 1ntersect10n there?
A. Yes.
Q. The accident did happen in the intersection, right at the
intersection ? ‘
A. Yes.

Co

Q. Where the truck made it’s left turn?
page 45} A. Yes.

Q. Your motoreycle had only one seat on it, and
Miss White says she was occupying the motoreycle seat with
you?

A. Yes. -

Q. Did she have her arms around your waist?

A. T don’t know.

Q. She said that when you were ten feet away from Bottoms
Fiske truck it suddenly turned, and you say it was one hun-
dred and twenty-five feet. Which is right?

A. She told you she couldn’t judge distance. She testified
with reference to the distance the motorcycle was behind the

_truck. The motoreycle was right behind thé eab when it
struck me.

Q. You testified that when you first saw the truck turn you
were one hundred and twenty-five feet down the road. The
accident happened on the left side of the road at the 1nter-
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section in the passing lane; is that right?

A. Yes. that is where the accident happened.

Q. It was daylight?

A. Yes.

Q. And the weather was clear and dry?

A. Tt was not dry. It had rained previously.

Q. The road was not wet?

A. No. .

Q. Do you recall whether it was a cold or warm
page 46 } day?
A. T don’t know. It was a little chilly.

Q. You remember nothing after you struck the truck; is
that right? E '

A. Yes, sir. . '

Q. Do you know what part of the truck your face struck?

‘A. When I first saw I was going to hit the truck I was pass-
ing the cab in front of the back wheel.

Q. The rear wheel?

A. Yes, about halfway back.

Q. Do you know whether you struck the tail gate or chain
. or body itself?

A. T could not see how it was possible that I would hit the
tail gate.

Q. You don’t know what you struck?

A. T know I hit the truck on the side.

Q. If the accident happened on the left side of the road in
the passing lane, the truck was across the passing lane so far
as you were concerned, was it?

A. What was that question?

Q. If you were in the left or passing lane and you ran into
the truck, the truck had gotten across the passing lane, and if
you struck the truck, the trailer, the truck had gotten com-
pletely off the hard surface, and onto the dirt apron going
Into Bottoms Fis&(e plant, but how far you don’t know?

A. No. v .
page 47} Q. S{rou say you saw no signal lights on the truck?
. Yes.
. Did you look?
. Yes. ' '
. Where were they located, the signal lights?
. T didn’t see any.
. You didn’t see any unlighted signal lights?
. They were on the back. o
. Were there any on the front?
. T didn’t see any.

OO

O PO B
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Q. There was a tractor trailer right behind Bottoms. Fiske
truck? :

A. Yes. ‘ R :

Q. Until you got right up opposite the cab of the truck
and trailer you could not see any rear tail lights on the truck
of Bottoms Fiske and you don’t know whether théy were on,
or not? '

Mr. Gibson: Just a minute, if your Honor please.

Mr. Ryan: I am talking about the tractor and trailer that
were behind Bottoms Fiske truck. _

Mr. Gibson: I object to that.

The Court: Overruled.

Mr. Gibson: Exception.

‘ By Mr. Ryan:
page 48} Q. Didn’t you tell the Judge that that truck was
right close behind it?
A. No.

Mr. Gibon: Do I understand he asked this witness if he
said that?
The Court: I asked him did he see it.

By Mr. Ryan: .

Q. Isn’tit a fact that the tractor-trailer was ten feet behind
Bottoms Fiske truck?

A. T would say more than that.

Q. How much more? :

A. T don’t know.

Q. You don’t know.

"~ -A. No. He was not right on his bumper.

Q. T am sure he wasn’t. If the truck you were passing was
close to Bottoms Fiske truck you could not see any lights
until you got about the cab of the tractor-frailer because
they were all in line.

A. That is right.

Mr. Ryan: That is aﬂ.
page 49t RE-DIRECT EXAMINATION.
By Mr. Gibson:

- Q. If a signal had been given could you have seen it?
A. Yes. :
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Mr. Ryan: I object to that He just said he didn’t see any
signal.
The Court: Ie has answered it.

By Mr. Gibson:

Q. Was a signal given?

A. No, sir, not that I saw.

Q. Counsel referred to an intersection at Bottoms Fiske.
 Was there an intersection there or a driveway?

A. There was a driveway there.

Q. Is this a main thoroughfare, gomg south on Campostella
Road?

A. Yes.

Q. You were on a main thoroughfare?

A. Yes. .

Q. Is Laurel Street soft surface, or what?

A. It is a little dirt road.

Q. A little dirt road?

A. Yes. .
page 50 } Q. Is the driveway in Bottoms Fiske entrance a
soft surface? ‘

A. Tt is dirt, yes.

Q. Isit dirt?

A. Or gravel.

Mr. Gibson: That is all.
RE-CROSS EXAMINATION.

By Mr. Ryan: '
Q. Whether the entrance to Bottoms Fiske was dirt or
not, it was an intersection where vehicles make turns, was it?

Mr. Hlllald That is a question of laW, what is supposed
to be an intersection. I don’t think the witness is qualified
to answer the question.

The Court: There are other means by which to prove
it.

Mr. Ryan: I wanted to know if vehicles turn in there?

The Court: He has testified.

Mr. Ryan: He has testified he knew it was there

By Mr. Ryan:
page 51} - Q. You said the line of traffic was Gomg along at
about twenty miles an hour?
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A. Yes. ’

Q. The speed limit is twenty-five there?

A. Yes.

Q. A block before the accident happened you had pulled in
and out of traffic three times?

A. A couple or three.

Q. If traffic was moving at twenty miles an hour you had to
go more than twenty miles an hour in order to pass them.

Mr. Gibson: He has testlﬁed to that.
The Court: Answer the question.

By Mr. Ryan:

Q. If traffic was going twenty miles an hour you had to be
-going more than twenty miles an hour to pass them; is that
right?

A. Yes.

The Court: We will take a short recess.

THUE SNOWDEN,
called as a witness on behalf of the plamtlff having been first
duly sworn, was examined and testified as follows: :

page 52} DIRECT EXAMINATION.

By Mr. Hillard:
. State your name, please.
. Thue Snowden.
Where do you live, Mr. Snowden?
. Currituck, North Carolina.
Where do you work?
. Ford Motor Company.
How long have you worked there?
. E1ghteen years this coming September.
On the 22nd day of January, 1957, at approx1mate1y
4:15 in the afternoon, where were you?
A. Leaving the Ford Motor Company going home.
Q. What route do you take to go home?
A. Come right out to the Berkley Feed and then go into
Campostella Road.
Q. Campostella Road?
A. Yes, sir. '
Q. Did you see, Mr. Beasley— .
A. Yesg, sir.

@>@>@>@>@
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Q. —out there?
A. Yes, sir.
page 53 } Q. Where was he when you saw him?
A. Laying on the highway.

Q. On the highway.

A. Yes, sir.

. Q. Were you in the line of traffic that was preceeding south
on Campostella Road?

A. Yes, sir.

Q. 11311d you see a motorcycle going along there?

A. No

Q. You didn’t see the accident?

A. No, sir.

QI will ask you where you were in relation to a truck and
trailer.

A. There was a string of traffic coming from the Ford
Motor Company, and if I am not mistaken there was a big
tractor and trailer truck, and one truck in between a truck and
me and we stopped.

A lot of evenings we come across there and a train is coming
across the track and you have to stay there five minutes, but
I didn’t see any box cars and I happened to look down the
highway and I saw the boy still there and the motoreycle.

Q. Did you go to the scene of the accident?

Yes. .
Q. Did you see a truck driver down there named
page 54 } Barnes?
; A. T may have saw him but I wouldn’t have
known him.

Q. Where was Bottoms Fiske truck at that time?

A. At that time the truck was just in.the driveway across
the highway.

Q. How much of it was protruding over the road, if any?

A. To the best of my recollection, it was ]ust pulled up to
the edge of the highway like it had just pulled in, and the back
may have been on the edge of the highway.

Q. T will ask you, when you went there, if there were any
lights on the truck?

A. T didn’t see any.

Q. Did you examine the truck to see where the impact had
occurred?

A. The only place T saw where it was hit was on the left-
hand side, just about the tire, may have been a little behind
the tire, a little iron strip that runs down the body.

Q. Did you see any blood on the truck?
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A. T believe there was a little on the side of the truck.
It may have been paint. I stayed there until the officers came
and the ambulance came.

Q. If there had been any blinker light on the truck at that
time, would you have seen it?

A. Tt seems to me like T would. I wouldn’t say it was not

on there, but I didn’t see it and I walked around
page 55 } the truck.
_ Q. And didn’t see it?
" A. No, sir.

‘Mr. Hillard: Answer Mr. Ryan.
CROSS EXAMINATION.

By Mr. Ryan:

Q. You just said you wouldn’t say whether it was on, or
not? v

A. If it was on I didn’t see it.

Q. You don’t know if it was on, or not?

A. No, I would not positively say.

Mr. Ryan: That is all.

FRANKLIN T. BOYD,
called as a witness on behalf of the plamtlff having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

page 56 } By Mr. Hillard:
Q. State your name, please.

A. Franklin T. Boyd.

Q. Where do you live?

A. 1425 Conoga Street, at the present time.

Q. I will ask you if, in J anuary of 1957, you were operating
a restaurant known as the Shalama Restaurant?

A. Yes.

Q. Where is that located?

A. That is located on the corner of Campostella Road
and Laurel Street. The Bottoms Fiske Truck Company is
there.

Q. Were you on the premises there on January 22nd,
195717

A. Yes, T was.
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Q. What were you doing?

A. T was making entries on my books and keeping up ours
records. .

Q. Where were you in the building?

A. Sitting at a table opposite the windown. I have three
windows in front and I was sitting at the window mostly to
the right.

Q. I will ask you if you saw an accident which occurred
between a motorcycle and one of Bottoms Fiske trucks?

A. That is right. I was making my entries in my books and

was keeping my blinds closed and T heard a screech
page 57 } of brakes and opened the blind and looked out and
saw there was an accident.

Q. The lane that goes in Bottoms Fiske Truck Line, what
position is that from your building?

A. Itis opp031te my building, and I would say more to the
right. It is more southward.

Q. When trucks turn in there I will ask you if you can
observe the rear end of the trucks?

A. Yes.

Q. You say you looked out the window when you heard
brakes screech?

A. Yes.

Q. Did you see a Bottoms Flske truck at that time?

A. Yes, I saw a Bottoms Fiske truck.

Q. I will ask you whether it had any lights on the back of it,
as far as you could observe? :

A. As far as T could observe, I didn’t notice any lights on
it. » '

Q. If there had been any blinker light turned on on the back
of it, could you have seen it? A
A. T most certainly would have.

Q. And you say you didn’t see any light?

A. T didn’t notice any.

Q. How far off Campostella Road is your build-
page 58 } ing, approximately?

A. T would say approximately about seventy-
two feet from the concrete.

Q. At the time you looked out there did you have a clear
view of the truck, or was the traffic blocking it?

A. T had a pretty good view from where T was sitting.

Q). All the traffic had stopped around there?

A. Yes, all the traffic had stopped. Within a few seoonds
the ambulance came, or a few minutes.

Q. Approxnnately how wide is Campostella Road?
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A. T couldn’t say exactly. I would roughly say about twenty
feet of asphalt or concrete. .

Q. Is it a two lane or a three lane highway?

A. Two lane traffic.

Mr. Hillard: Answer Mr. Ryan.
S CROSS EXAMINATION.

By Mr. Ryan:
Q. At the time of the acmdent you had not opened for
busmess‘l '

A. No.
Q You were working on your ABC books?.
A. Yes. -
page 59t Q. You had your blinds down in the afternoon
there?
. My Venetian Blinds.
Closed ?
. Yes.
You couldn’t see out of them?
. That is true. :
You heard the screechlncr of brakes and assumed an
acmdent had occurred, or 'did you .assume there had been an
accident when you heard the brakes?
A. T heard the screeching of brakes and looked out.
- Q. Your building sets back some little distance from the
road?
A. Yes.
Q. It is practically at Laurel Street and sets back from
Campostella Road?
A. Yes. .
Q. It sets back w esterly from the road?
A. Yes.
Q. You could hear the brakes with all of the doors closed
and the blinds closed?
A. Tt 1s very quiet along there.
Q. Traffic was heavy that day?
A. Yes, but if there is the slightest noise I could hear it.
I live in that building.
Q. Was it a loud screech of brakes?
page 60 }  A. I wouldn’t say that. There was more or less
a low sereech. I was close to the window. The
table was close to the window and I opened the blind and
looked out.

S OPOrOs
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Q. Did you hear the collision, and was that a loud noise?

A. There was a slight noise. I don’t think it was a great
noise.

Q. You didn’t see the accident happen?

A. No.

Q. When you looked out from where you were sitting the
truck was all the way in Bottoms Fiske driveway?

A. No, it was not all the way.

Q. How far was it?

A. T didn’t go out to the scene.

Q. The rear of the truck was completely off the hard sur-
face and on the drive into Bottoms Fiske?

A. No, not when I saw it, it was not.

Q. Where was it?

A. As T say, I didn’t- measure 1t and I am only estimating
from what I thought occurred. I believe half the truck was
in the road.

Q. Campostella Road or Bottoms Fiske road?

A. T doubt if half of it had gotten off it’s side of the road
turning to the left.”

Q. You are imagining? _
page 61} A. I am thinking about it. ‘
’ Q. You are not so positive?

A. T am positive the truck had not cleared the road.

Q. Part of it was still on the hard surface?

A. Part of it was still on the hard surface.

Q. When you were working on your papers you were sitting
at a desk? e
Table. ‘

How far is that from the window?

It is very close.

You got up, walked around the table and looked out?

T didn’t have to do that. The table is close to the blinds.
Did you see the motoreycle lying in the street?

T saw the motoreycle lying on the side.

Did you see the boy or the man who was hurt?

. Yes. From my viewpoint from where I was sitting I
could see. ) '

Q. You could see him?

A. I saw a man lying down, and within a few seconds or
minutes cars were converging there and I noticed people
coming out of Bottoms Fiske.

Q: A lot of people gathered around there and you didn’t
tlnnk it was necessary to go to his assistance?

FOPOPOFOP
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- A. So many accidents happen out there and
page 62 } people gather there and notify the proper parties.

Mr. Ryan: Your Honor, I am not offering these in evi-
dence. Have you seen them? I am just handing them to the
witness for identification.

Mr. Hillard: For what purpose do you want to identify
them by the witness if you can’t offer them?

The Court: The jury may step out

(The jury retired).

Mr. Ryan: The only proper objection should be made
when it is offered. .

The Court: You want his witness to identify them, use
them later?

Mr. Ryan: I want to identify the layout of the place of
business so I can later show them to the jury. I am not
offering them in ev1dence, but only for the purpose of identifi-
cation.

The Court: If necessary I w1ll keep the witness here until
you put your man on that you want to introduce them by.

Mr. Ryan: I want to ask him if pictures A and B show
his place of business. I am not offering them in evidence
now.

The Court: All right.

(The jury returns to the courtroom).

page 63 } By Mr. Ryan:

Q. I hand you a photograph and you will notme
on the back there is a pencil mark A in the upper left-hand
corner. I will ask you if that shows your place of business
known as the Shalama Restaurant?

A. Tt does.

Q. Your place of business?

A. Yes.

Q. Suppose you punch a hole through there.

(The witness punches hole in photograph).

By Mr. Ryan:
Q. Here is another photograph marked B in the upper left-
hand corner. Does that show your place of business also?
A. Yes.
Q. Will you punch a hole in that?
A. Yes.
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Mr. Ryan: We will offer these later.

By Mr. Ryan: :

Q. You said you looked out the window and saw a crowd,
and looked at the truck and didn’t notice any lights on the
truck? '

A. That is true.

Q. And you said— :

A. What I think actually happened, there were not any
lights burning on it when I first noticed it.

page 64 ¢ Mr. Ryan: I didn’t ask the witness that, your
Honor. . v
The Court: Don’t give your opinion, but testify to what
you observed.

By Mr. Ryan:

Q. You don’t remember seeing any lights?

A. No. T did see lights after the truck pulled in the yard.
The truck pulled in the yard after the collision.

Q. Were you looking at it?

A. Yes. When I first saw it the motoreycle was lying on the
street and the truck had not pulled off the street and it was
out on the pavement and maybe in a lapse of a couple of
minutes the truck pulled over in the yard.

Q. You mean the truck stopped completely on the hard
surface of the highway before it went in the yard, or was it
" moving at the time you first saw it?

A. What I saw was this: I didn’t see the impact, but what
I did see was the motorcycle lying on the pavement and the
truck had stopped. '

Q. Completely?

A. Tt had made it’s left turn and stopped, yes, sir.

Q. Were there any wheels on Campostella Road?

A. Yes, sir. '

Q. Two rear wheels?

A. Yes. T wouldn’t say exactly, but the main
page 65 } portion of the body was on the concrete.
Q. Tt was stopped completely, you say?

Mr. Hillard: The witness said the truck stopped on the
highway, and I want to object to that. »

Bv Mr. Ryan:
Q. The truck stopped completely on the highway, and later
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was it started in motion and got off the highway and go in the
yard? Is that what you are testifying to?

A. Yes, sir, he did.

Q. After the Bottoms Fiske truck made it’s turn wasn’t
there a tractor and trailer rig or job stopped at Laruel Street?

A. Say that again.

Q. Was there a big tractor and trailer stopped at Laurel
Street? Here'is Bottoms Fiske driveway which makes a left
turn into Bottoms Fiske yard?

A. T couldn’t say.

Q. Right behind where Bottoms Fiske truck was, was there
a tractor and trailer parked there?

A. That is not clear.

Q. Here is your place of business and here is Bottoms Fiske
plant, and here in Laurel Street.

‘When the truck made it’s turn and you saw it over here,

was there not a tractor and trailer job stopped
page 66 } right there which was driven by Mr. Powell, and

didn’t the man get out of the truck and go over to
where the accident happened?

A. T don’t remember that. This is my place of business
here (indicating).

Q. Yes. This is south, north, east and west, and here is
Bottoms Fiske building here (indicating on photograph).

A. T don’t recall whether the tractor and trailer unit
stopped in this position.

Mr. Ryan: We would like to introduce this as Defendant’s
Exhibit 1.

Mr. Hillard: T am going to object to it.

The Court: Sustained. It will be refused. '

Mr. Ryan: I think we ought tohave it for the record.
I don’t want it to go to the jury yet. I want it to be in the
record. _ '

Mr. Gibson: You may excuse this witness and.recall him
if we need him.

The Court: If I excuse him it will be your responsibility.

Mr. Ryan: I have no objection.

page 67 } Mr.._ Gibson: We rest.

L L * L d -

page 72}
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MISS MILDRED F. BOYER, _
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Ryan: -~ '

Q. You are Miss Mildred F. Boyer?

A. Yes.

Q. What is your occupation?

A. Photographer.

Q. What company are you connected with?

A. Acmeé Photo Company, Incorporated.

Q. On January 23rd at the request of Mr. Copley on behalf

of the defendants, you took certain photographs in
page 73 } the vicinity of the defendant’s place of business?
A. Yes, I did. .

Q. And took other pictures. The first picture I hand you
is a view looking east on Laurel Street into Bottoms Fiske
plant? ‘

A. Yes, it is.

Q. This is Laurel Street (indicating)?

A. Yes.

Mr. Ryan: T would like to introduce this in evidence. If
your Honor will indulge me, I would hke to hand them to the
Jury as I have them identified.

The Court: Exhibit D-2.

By Mr. Ryan:
- Q. T hand you another photograph which will be Defend-
ant’s Exhibit 3 and ask you if that is looking south on Cam-
postella Road, showing Laurel Street to the right and the
entrance to Bottoms Fiske plant?

A. Yes. :

The ‘Court: Defendant’s D-3.

By Mr. Ryan:

Q. T hand you photograph which will be 1dent1ﬁed as De-
fendant’s Exhibit D-4, and ask you if that is a view looking
. north from the direction from which the motorcycle and truck
were approachmg

page 74 Mr. Gibson: I am going to object to any state-
: ments as to the vehicles.
The Court: I think that is right.
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By Mr. Ryan: _ ' o
Q. That is looking north from the railroad tracks and
shows Bottoms Fiske plant on the right-hand side of the pie-
ture? A ’
A. Yes, it does.

The Court: Defendant’s Exhibit 4.

By Mr. Ryan:

Q- I hand you another photograph which will be identified
as D-5 which again is looking south to the Bottoms Fiske
plant §n the left-hand side in the distance?

. Yes.
Q. And the road there is straight?
A. Yes.

Mr. Ryan: I introduce this.
The Court: Defendant’s Exhibit 5.

.

By Mr. Ryan:
Q. The next photograph will be Defendant’s D-6, and T
ask you if that is another view looking south but closer up to
Bottoms Fiske plant on the.left-hand side of the road?
A. Yes, it is.

The Court: Defendants’ Exhibit 6.

page 75 } By Mr. Ryan:

Q. This picture marked B with a hole punched in
it the witness testified he was looking through a window and
screen from that position.

The Court: The other picture will be marked D-6 and
that is looking south towards the Virginian Railroad?

A. Yes.

By Mr. Ryan:

Q. On the left is Bottoms Fiske plant and on the right the
Shalama Restaurant?

A. Yes.

Q. I hand you D-7 which is looking from Bottoms Fiske
plant across to the Shalama Restaurant?

A. Yes. )

Q. And shows the gate of the Bottoms Fiske yard?

-A. Yes, sir.
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Mr. Ryan: I offer that as D-7, Your Honbr.
The Court: This will be marked D-7.

By Mr. Ryan:
Q. The next two photographs will be D-8 and D-9 and I
ask you if they show plaintiff’s Harley Davidson motorcycle?
A. Sir, this shows the motoreyele that Mr. Copley pointed
out to me. As to who it belongs to, I don’t know.

Mr. Ryan: They will be 8 and 9.
page 76 }  The Court: D-8 and D-9.

By Mr. Ryan: S
Q. I show.you Defendant’s Exhibit 10, D-10, which is a
picture of the Bottoms Fiske Truck Line truck involved in
the accident, is it not?
A. Yes, it is.

The Court: That will be marked D-10.

By Mr. Ryan:

Q. Mrs. Boyer, when you took these photographs did ‘you
notice any skid marks on the left-hand side of the road, and
did you measure those skid marks?

The Court: Before she answers that let me ask this ques-
tion: -

By the Court:

Q. What was your answer as to when you took the photo-
graphs?

A. I made pictures on three separate days, sir. Photo-
graphs were made on January 22nd and 23rd.

. Q On what days?

' A. The 22nd and 23rd of 1957, and then some were made
on January 13th, 1958.

[

By Mr. Ryan:
Q. You were there the night of the accident?
A. Yes.
Q. And saw skid marks on the left hand side of the road?

Mr. Glbson Just a moment.
page 77+ The Court: I think the question as to whether
she saw any skid marks would be proper, but I
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don’t bclieve this witness can draw any inference as to
whether.they apply to this particular situation, or not.

By Mr. Ryan:

Q. Did you see any skid marks on the -left-hand side of the
road going south? ‘

A. Yes.

Q. Did you measure those skid marks; if so, What method
did you use? :

A. They were paced.

Q. With the pacing that you did, what d1d you estimate -
the number of feet of those skid marks to be? -

A. Ninety feet.

Mr. Ryan: Your witness.
CROSS EXAMINATION.

By Mr. Hillard:
Q When did you pace those off?
. On January 22nd, 1957.
g Q. January 22nd, 19577
page 78 }  A. Yes.
g Q. Do you know by what vehlcle, if anv they
were made?

A. No, sir.

Q. So what you did was to find some skid marks in the
road and stepped them off?

Yes.

How many paces were there?

. Thirty.

Thirty paces‘l

. Yes.

Did you pace them yourself?

Yes.

What length step do you take?

. It varies on the shoes T am wearing.

You can’t say there were exactly ninety feet?
. No, not exactly.

In regard to these plctures——where was this motorcycle
located at the time you took the pictures?

A. Tt was located at—I don’t know the exact name, but it
is on the corner of—down the road from Bottoms Fiske. I
believe its Lambert’s Garage.

Q. Lambert’s Garage?

OPOPOPOPOPOR
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A. I believe that is the name.

Q. You have a picture which has been 1ntr0duced in evi-
dence—

page 79} Mr. Hillard: It was not marked, your Honor.
The Court: It should be D-10, I think. It will
be received as D-10. .

- By Mr. Hillard :
Q. I show you a picture marked Defendant’s Exhibit 10.
Where was the truck at the time you took the picture?
A. Bottoms Fiske yard.
Q. Who pointed it out as being the truck involved in ‘the
accident?
A. I don’t know the gentleman’s name, but one of Bottoms
Fiske’s employees.
Q. Was there more than one truck in the yard?
A. T don’t recall.
Q. How does it happen that only the tail end section of the
truck was photographed?
‘A. Tt was requested to be photowraphed
Q. Did you not make two more photographs of the truck
" that was supposed to have been in this accident?
A. T don’t recall. It is not in my negative file.
Q. You don’t recall who pointed this truck out to you“l
A. Not his name, but he is one of the witnesses.
Q. Is he here today”l
A. Yes, sir. \

The Court: She said the witness is here.

By Mr. Hillard: '
page 80 } Q. Did you take any photographs of any other

Vehlcles?

A. No.

Q. What did you photograph on the night of January 22nd?

A. Skid marks in the street.

Q. When did you photograph the vehicle?

A. The following day, the 23rd.

Q. Where are the night photocrraphs"l

A. T don’t know.

Mr. Ryan: We have them.
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By Mr. Hillard:
Q. Who called you to have these photographs taken?
A. Mr. Copley.
Q. Mr. Lee Copley?
~A. Mr. Lee Copley.

Mr. Hillard: That is all.
The Court: Is there anything further?

RE-DIRECT EXAMINATION.

By Mr. Ryan:

Q. Miss BoyerY you took two night photographs"?

. Yes.
page 81} Q. Who is the gentleman standing in the two
photographs here?

A. He is the witness I was referring to a moment ago that"
pointed out the truck.

Q. Who pointed out the truck to you?

A. Yes, sir. _

Q. What is this line there—

Mr. Gibson: We are going to object until we see them, or
unless we see them.

The Court: Let him see them, Mr. Ryan.

Mr. Ryan: Yes, sir. I am going to ask the witness to
identify them.

By Mr. Ryan:
Q. What is that long black mark there?
A. It is a skid mark on the road.
Q. Was that there when you were there“l
A. Yes, sir.

Mr. Ryan: We introduce it in evidence.

The Court: Defendant’s Exhibits 11 and 12. They are
admitted in evidence as exhibits D-11 and D-12.

Mr. Ryan: That is all, your Honor

The Court: Come down.

Mr. Ryan: May she be excused?
~ Mr. Hillard: T have no objection.

H. M. DOZIER,
called as a witness' on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION.

By Mr. Ryan:

Q. Are you a Sergeant on the City of South Norfolk Police
force?

A. Yes, sir.

Q. How long have you been connected with the police de-
partment?

A. Seven years. '

Q. What branch of the department are you in?

A. Regular uniform.

Q. Do you have any special aSS1gnment to trafﬁc or any-
thing like that?

A. No, sir;itis all a combmatwn
page 83} Q. Were you ever at any one time assigned to the
traffic squad?

A. Not at the time you are referring to. . .

Q. What I am getting at 1s you have 1nvest1gated numerous
automobile accidents?

A. Yes.

Q. On January 22nd, 1957, were you called to investigate
an accident which oceurred in front of Bottoms Fiske plant?

A. Yes.

Q. Do you have your report?

A. Officer Harrell took all of the notes down. He can
testify to physical evidence.

Q. Do you have any evidence of how long it took you to
get to the scene of the accident?

A. T don’t believe it took over two minutes.

Q. Where did you receive the call?

A. Tt seems to me we were over in this section of town. 'We
had just come on duty. -I think we received the call some-
where around 4:15 P. M.

Q. As you were going on duty?

A. Yes.

Q. What was the type of Weather at that time?

A. Clear.

Q. Were t}X roads dry?

. Yes.
page 84} Q. Was it daylight at 4:15?
A. Yes.
Q. Vehicles didn’t have lights on?

A. No.
Q. What is the width of that road there, applo‘(lmately?
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A. T would say someéwhere around eighteen feet, I don’t
know exactly.

Q. A two lane road?

A. Yes.

Q. Black top surface?

. Yes.

Q. Where the accident happened, what is the name of the
intersecting street that comes in there?

A. Laurel Street. It practically come right into the en-
trance gate of Bottoms Fiske.

Q. Is the road curved or straight?

A. A straight road.

Q. Northward back from Bottoms Flske what distance is
it stralght“l

A. Tt is straight going to the N orfolk section from our Clty
limits.

Q. Going south to where the accident happened, what is
your estlmate of the distance, for the record?

A. T would say maybe four hundred yards.

Q. Going south or coming south from Bottoms
page 85 } Fiske, how far is the road straight?
A, It is straight right dOWn until you hit the

Norfolk Southern Railroad.

Q. How many blocks would you say it is from Bottoms
Fiske down to the Norfolk Southern tracks?

A. Maybe a block and a half. :

Q. When you got to the scene of the accident where was
the truck, the defendant’s truck? :

A. Tt was completely off the road.

Q. Had made it’s turn?

Mr. Hillard: T object to what the truck had done. Let
him tell where he found it.

The Court: Objection sustained. As to what oceurred be
fore he got there we are not concerned with with this witness.
You may have your exception.

A. The position of the truck when we got there was in the
entrance to the yard.

By Mr. Ryan:
Q. Right at the gate?
A. Yes.
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H. M. Dozier.
Q. Was any part of the truck on the hard surface of the
highway?
A. No.

Q. Do you recall whether it had any s1gna1s burn-
page 86 } mg on it? =

. One on the left front and the left rear were
blinking.

Q. When you arrived they were still blinking?
A. Yes.
Q. Did you notlce any skid marks on the left-hand side.
of the road going south?
A. Yes.
Q. Was it two lines or one line of skid marks?
A. One line, as I recall.
- Q. Did you measure that line or skid marks, step it off?
A. Ididn’t. T was told by Officer Harrell what the length
was.
Q. You would have to be repeating what Mr. Harrell said
as to the length of them?
A. Yes.
Q. What is the speed hm1t along there?
A. Twenty-five miles an hour. .
Q. You didn’t have an opportunity to talk to the plaintiff
because he was hurt? -
A. Yes, sir, he was lying down on the ground.
Q. What was the condition of traffic, was it light or heavy?
A. 1t had jammed up when we got there.
- Q. Did you talk to Mr. Powell at the scene of the
page 87 } accident?
A. The gentleman dr1v1ng the tomato truck went
on.
. Q. Did you see him with the tomato truck there?
A. T don’t recall.
Q. Did you notice whether there was any damage to the
truck?
A. T don’t recall that either, Mr. Ryan.
Q. Ome last question. What type of distriet is it there,
industrial or residential?
A. Tt is more or less a combination, residences, colored
residential section, and business section there.
Q. A combination?
A. Yes.

Mr. Ryan: That is all we have of this witness, your Horor.



.

William Gene Beasley v. Samuel Barnes 47
H. M. Dozer.
CROSS EXAMINATION.

By Mr. Hillard:
Q. Officer Dozier, Campostella Road runs North and South
is that correct?
A. Yes.
Q. And Laurel Street intersects Campostella Road from
the west?
page 88 }  A. That is right.

Q. Bottoms Fiske lane is to the east of Cam-

postella Road? .

A. Yes.
- Q. I ask you if the Bottoms Fiske lane is not to the north
‘of Laurel Street?

A. I think it is practically—Laurel Street goes almost di-
rectly in that entrance.

Q. Laurel Street is a dirt road?

A. Yes.

Q. There is no street that goes 1nt0 Bottoms Fiske yald
but just a dirt driveway; is that correct?

A. Yes.

Q. How long do you estimate after the accident you arrived
on the scene?

A. No more than a couple of minutes.

Q. Was the truck up in Bottoms Fiske yard or still on the
dirt driveway?

A. It was partially in the yard and partially on the drive-
way.

Q. Did you ascertain whether the truck had been moved?

A. No, but T was concerned—all T was concerned with was
the position it was in when I got there.

Q. Did you s’e%[ where the impact occurred?

. Yes.

page 89 } Q. Where had it occurred?

A. Tt occurred approximately three feet on the
hard surface from the east side of the bank there, border.
Did you examine the truck?

No, sir. Officer Harrell took care of that.
Did you examine it for damage?
No.
Did you examine it and see the plaintiff’s blood on it?
No.
Did you examine it to see whether the blinker light was
workmg?
A. Yes, sir, when I walked up.

—

OPOPOPO]
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Q. You got there about two or three minutes after the acci-
dent had occurred and the blinker light was still on?

A. Yes.

Q. And-it was up in the gate?

A. Yes.

Q. Which is about ten feet off from the hlghway"l

A. The entrance posts you are referring to?

Q. Yes.

A. Yes, sir.

Q. I want to know how far off the highway the truck was.

The Court: Do you mean from the edge of the
page 90 } hard surface? :

Mr. Hillard: Yes.

A. How far the tail gate was from the hard surface?

Q. Yes.

A. T estimate around eight feet.

Q. What was the license number on that truck?

A. Without referring to the report I couldn’t tell you.

Q. Do you have your report?

A. Officer Harrell has it.

Q. I will ask you if this is a picture of the truck?

A. Tt was a truck of that description, yes, sir.

Q. Are they lights on the back of the truck (indicating)?

A. T believe that is the light right here, yes, sir.

Q. That is the light?

A. Tt was beneath the tail gate.

Q. What type of signals did it have on?

A. I believe amber color.

Q. What does it do, flash off and on?

A. Yes, blinker.

Q. I will ask you if this light shown in the photorrraph is
not covered by mud? '

A. T couldn’t say.

Q. If the light for the turning device blinks off and on in
amber color, could you tell whether it was for a right-hand

t_urn or a left-hand turn?
page 91+ A. I.would say it was—one was adjacent to the
. other.

Q. Isn’t that light covered with mud?
. A. Tt seems to be a film or something on there, but I don’t
know what.

Mr. Hillard: That is all.
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page 92 } RE-DIRECT EXAMINATION.

By Mr. Ryan: ’ i

Q. On these turning lights is there any way you can tell
whether it is mud or dust?

A. No.

Q. When you looked at the lights could you see them bhnk-
ing? ;

A. Yes.

Q. There is no question about that"z

A. There were blinking when I got there.

Q. Were they bright enough to be in compliance with the
law?

’

Mzr. Gibson: I think that is a question of law.
The Court: He could say whether he would have arrested
‘him for not having proper lights. '

By Mr. Ryan:

Q. Would you have arrested him for it

A. As far as T am concerned, they were legal lights.

Q. Mr. Hillard made a point of whether the driveway of
Bottoms Fiske plant was opposite the small street. Is this a

picture of it?
page 93+  A. Yes.
- Q. Tt 1s relatively opposﬂce"l
A. Yes.

The Court: What picture is that? : '
Mr. Ryan: Defendant’s exhibit D-2. That is all, your
Honor. .

RE-CROSS EXAMINATION..

By Mr. Hillard:

Q. Was there any gravel on the highway?

- A. Just from the truck.

Q. Can you account as to 'why the light was still on two
or three minutes after the accident happened and when you
arrived ?

A. No. The blinker light was on.

Q. Was the truck straightened out/in the driveway?

A. Not perfectly straight. In accordance with the road it
would be in three or four degrees off from a straight turn
into the driveway.
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Q. You got threre two or three minutes after the accident
occurred and the blinker light was still on?
A. Yes, sir.

page 94} Mr. Hillard: That is all.

OFFICER M. B. HARRELL,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Ryan:

Q. You are Officer M. D. Harrell?

A. M. B. '

Q. You are a member of the South Norfolk Police Depart-
ment?

A. Yes.

Q. How long have you been connected with that depart-
ment?

A. Approximately two years.

Q. On the day of this accident, January 22nd, 1957 did you
investigate it?

A. Yes, sir.
page 95 } Q With Sergeant Dozier?
. Yes, sir.

Q. When you got to the scene of the acmdent and investi-
gated it, T believe you filed a police report?

A. Yes sir.

Q. One copy of which goes to the City and one to the State
Motor Vehicle Department?

A. Yes. -

Q. When you got there did youn notlce skid marks on the left
side of the road gomg south?

A. Yes, sir.

Q. Was it one line of one skid marks or two?

A. T don’t recall the braking of the first and second wheel,
but there was a total of skid marks of approximately e1ghty-
seven feet
Weére they in one line?

. In a straight line.

One straight line?

. Yes.

You measured those to be eighty-seven feet?
. Yes.

b0 1 O O
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Q. Did you notice whether there was any damage to the
truck? Did you see the truck?

A. Yes.

Q. Did you notice whether there was any dam-
page 96 + age to the truck?
A. I don’t recall any damage on the truck.

Q. What damage was there to the motorcycle?

A. The seat, windshield, mirror, gas tank and both foot
rests, the front fender and the front light.

Q. All damaged?

A. Yes.

Q. When you got there did you notice whether there were
any burning signal lights on Bottoms Fiske truck?

A. Yes.

Q. Were they on or off?

A. They were on and the vehicle was settlng in the drive
and the signal light was on to the left.

Q. Did you notice a point in the road where there was debris
or any evidence indicating where the collision took place?

A. Yes.

Q. How far was that impact from the left or east side of the
road?

A. It was approximately three feet from the hard surface
edge on the road.

Q. Within three feet from the hard surface or dirt shoulder?

A. Yes. .
Q. Which was the side Bottoms Fiiske was on?
page 97} A. Yes.
Q. Did you have any difficulty in seemg or ob-
serving the turning signal as it blinked?
A. No. That is one of the first things I noticed when we
arrived.

Mr. Ryan: That is all.
CROSS EXAMINATION.

By Mr. Gibson:
Q. Were you in the car at the time the call came in?
A. The police call?
Q. Yes.
A. T was.
Q. Tt came in over the alr”a’
A. Yes.
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" Q. You tell the jury that the point of impact was three feet
from the side of the hlghway, is that right?

A. Yes.

Q. The debris would lead you to believe that was the point
of impact?

A. Tt was.
page 98 ¢ Q. How far was that from the south-side of the
gate; that is, the side of the gate next to Norfolk.

A. The north side?

Q. Yes.

A. It was approximately three feet south from the north
gate.

Q. Just take this sketch here and, looking north, if we as-
sume that Bottoms Fiske would be in this p0s1t10n, that that
is their building from the east side, and three feet would
put it in about this position, would it not?-

A. Are you figuring that this is the hard surface or angle
of the shoulder?

Q. No. Assume this line represents the hard surface, that
would be in the approximate location of about three feet to-
wards the side; is that corréct?

A. Yes, along about there.

Q. It would be about three feet from here (1ndlcat1ng)

A. Yes.

Q. Suppose you indicate on the diagram where, roughly,
the three feet approximate locations on the street were?

(Witness indicates on diagram).

Mr. Ryan: We object to that. It is not drawn to scale.
We don’t know what he estimates the width of the gate to
he.

Mr. Gibson: I will ask him about that. I would like to

introduce that. :
page 99} The Court: I sustain the objection. That will
be P-4 refused. ‘

By Mr. Gibson:

Q. Mr. Harrell, as to that point of impact, for instance,
referring to exhibit D-2 here showing Bottoms Fiske, T as-
sume that, according to your testimony that the point of im-
pact Would be approximately in that pos1t10n°? (indicating)

A. On the left?

Q. Yes.

A. On what side is that?
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Q. It would be three feet from this post?

A. Yes, from your hard surface, not from the post:

Q. If someone was entering or if the driver was entering
the Bottoms Fiske and a truck were coming out he would
actually be in the outgoing lane, would he not? That is a
dual gate.

A. I don’t believe it is.

Q. Look at the picture. From your investgiation, could
two trucks come out from the same gate at one time?

A. Yes, but a large truck would have to have turning space.

Q. As far as this truck was concerned there?

A. It would be in approximately a semi angle position.
Q. He entered the gate on the left side, according to your
testimony ? _
A. Not exactly because the truck—I don’t know
page 100 { the exact dimensions or width of the truck but, as

I said, nearest to the post was approximately
three feet from it.

Q. How wide is the entrance to the gate?

A. I am sorry, but I can’t tell you.

Q. Look on the diagram and see.

A. According to what I see, where the truck entered the
gate it would be somewhere around twenty-three feet or so
. wide. That is measuring—I have this twenty feet from the
entrance of the truck to the south post of your gate.

It would be, T would say, about somewhere between twenty-
three and twenty-four feet according to this.

Q. You said, I believe, that this entrance to Bottoms Fiske
is not paved surface; is that correct? '

A. No, it is not.

Q. Were there any trucks on the yard out there?

A. Not in that area as I remember the exact locality. There
were some trucks up by the building.

Q. Of course, this Laurel Street is just a small street off
to the right going south?

A. Yes, and it heads towards—almost directly in front of
Bottoms Fiske entrance.

Q. Did you see any debris or any rocks or anything where
trucks come in and out of Bottoms Fiske?

A. T don’t recall.

Q. Was there any obstruction there?
page 101 } A, T don’t recall seeing any obstruction at all.
Q. Again did T understand vou to say that vou
measured the skid marks that were on the highway to get the
approximate footage?

\
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A. Yes. \

Q. You tell his Honor and the members of the jury that
you collected this information and there was a continuous
skid mark on the highway which was made by that motorcycle?
- A. Yes. It went up continuous for approximately eighty-
seven feet. : ‘

How did you measure it?

A. That was the approximate footage by stepping it off.
Q. Approximate footage by stepping it off?.

A. Yes.
Q.
A.

©

Did anyone request you to take those measurements?

No one requested me to, no.
Q. Did you see anyone there from Bottoms Fiske other than
e driver of the truck?
A. I probably did.
Q. ]gfid you notice the truck involved in this collision?
A. Yes. '
Q. Was the tail gate up or down?
A. It was in a straight position.
Q. Horizontal position?

A. Yes.
page 102 } Q. Did you see the point of impact on the truck?
A. We saw what seemed to be the point of im-

pact on the truck. It was some skinned part on the rear of the
tail gate, on the side part of it.

Q. Were you there when this photograph was taken?

A. I don’t believe so.

Q. I am referring to D-10? Did you see this rope hang-
ing down on each side of the tail gate? '

A. Yes. .

Q. Did you examine to see whether it was used for the pur-
pose of holding the tail gate up?

A. T didn’t.

Q. You say it was up when you saw it.

th

Mr. Ryan: He said in a horizontal position.
A. Tt was horizontal. |

By Mr. Gibson:

Q. Did you recall mud on the license plate?

A. T don’t recall it. I did have to get the number but I
don’t recall any mud. ‘ -

Q. You probably got the number off the front?

f
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A. Yes.

Q. You don’t recall seeing that much mud on there at the- -

time you were there? '

A. No. - :

Q. The skid marks you gave, I believe, as ap-

page 103 } proximately eighty-seven feet? '
A.

es. :
Paced?
Approximately eighty-seven feet.
On the basis of a step to one yard?
Thirty inch stride.
You were in the armed forces?
Yes.
How long were-you in the service?
On active duty and reserve a total of six and one-half
years.

Q. Is the normal stride of service personnel twenty-eight -
inches? : :

A. No.

Q. What is the length of a stride?

A. Tt is approximately thirty inches.

Q. In reference to the question of the size of the gate at
Bottoms Fiske, I understood you to say it was twenty feet
from the south side to the truck, and that is the measurements
you took? :

A. T have it here marked from the center of the truck.

Q. To the south post?

A. Yes. c

Q. How far? .

A. Approximately twenty feet I have it.
page 104 } Q. If the truck were in the middle it would be
twenty more feet on the other side?

A. Tf the truck were in the middle.

Mr. Gibson: That is all.
RE-DIRECT EXAMINATION.

POPOFOF

By Mr. Ryan: .

Q. Did you say or does your report show that after the im-
pact the truck traveled approximately twenty feet; did you
say that? . )

Mr. Gibson: T haven’t heard any testimony on that.
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By the Court:

Q. Did you testify as to.the distance the truck traveled or
if it traveled any distance at all after the impact?

A. No. I said the truck was there, but I didn’t give any ap-
proximate footage it traveled. :

By Mr. Ryan: :

Q. Could you give us the approximate footage from the
point of impact to the rear end of ‘the truck where it stopped
when you got there? ‘

A. To the rear end of the truck?
page 105} Q. Yes.

A. T have it listed here the vehicle traveled
approximately twenty feet after the point of impact.

Q. From the point of impact to where the truck stopped
when you got there was about twenty feet?

A. Yes. . .

Q. The twenty feet, is that with reference to your measure-
ment rather than the width of the gate?

A. That is the position. :

] .

- Mr. Gibson: I think they are interrogating him on some-
thing that is not in evidence.

The Court: He is asking him purely from the standpoint
of where the impact occurred and where the truck was when he
got there.

Mr. Gibson: He is asking him whether or not the other
testimony he gave is different from what he is testifying to
now.

The Court: He has been asked regarding his statement
with reference to the width of the gate and what it has to do
with the distance from the impact to where the officer saw the
truck.

Mr. Gibson: I object to his trying to impeach his own
witness. ' ’

The Court: Overruled.

Mr. Gibson: Exception.

page 106 } A. What was the question again?

By Mr. Ryan: - -

Q. What this twenty feet refers to. Does it refer to the
distance the truck traveled after the accident or does it have
anything to do with the width of the gate? '

A. T have here further down in the report, ¢ Vehicle number

/
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1 traveled approximately twenty feet after the collision.”” I
have notation—that notation is point of this arrow. I couldn’t
see it there prior to that.

Q. From the point of impact going back on the left side of
the road, do you have a notation of eighty-seven feet as to
skid marks?

Mr. Gibson: We object to that, your Honor.

Mr. Ryan: You introduced the report.

Mr. Hillard: We haven’t introduced the report.

Mr. Ryan: You asked the witness to read from it.

The Court: Gentlemen, go into your jury room a minute.

(The jury retired).

Mr. Ryan: We are not trying to impeach the witness. It
has been a year and one-half since the accident happened and.
he brought his notes here, and Mr. Hillard asked him to take

his notes and see if they said something about
page 107 } twenty feet. .
The Court: My recollection of the examination
of this witness was he was requested to look at the report
and refresh his memory. :

Mr. Gibson: T said his notes.

The Court: The objection, in the opinion of the Court, is
well taken. When you read from the report specifically and
ask him a question if it refers to this, that and the other, and
ask him to give the exact words of the report, I don’t think
it is admissible. If you want him to refresh his memory from
his notes, all right.

Mr. Ryan: That is what I want.

The Court: If you ask the witness to refer to his notes
and then ask him a question, I think it is properly put. It
would be a question of whether it is admissible as to impeach-
ment.

He can refresh his memory and then if you want to ask
him a question after he has refreshed his memory as to
whether he has made a mistake or an error, you may do that.
It is possible anyone can make a mistake. When you asked the
question, he was getting ready to read the exact words.

Mr. Ryan: They made this witness their witness when
they brought out about the twenty feet because I didn’t bring

anything out about it, and it seems to me I have
page 108 } a right to examine him on that point. It doesn’t
matter, however.



58 Supreme Court of Appeals of Virginia
Officer M. B. Harrell.

The Court: He has been asked about how wide the gate
is and. the Court would hold that question was properly
put.

Mr. Ryan: Suppose I ask him if, after checking his notes,
he has anything to say to clarify it?

Mr. Hillard: No.

The Court: I think, if you want to ask the witness about
the width of the gate, he can look at his notes and refresh his
memory as to the location of the truck and the width of the
gate. You may ask him to reflect on what his notes show.

It is plainly obvious that his notes are not admissible.

(The jury returned to the Court room).

By Mr. Ryan:

Q. Mr. Harrell, you now have checked your notes is that
correct?

A. Yes, sir.

Q. Do you have some statement that you want to make
about the width of the gate?

Mr. Hillard: I object to the form of the question.
The Court: Ask him if he has any recollection,
page 109 } after refreshing his memory, as to the width of
the gate in question?

A. As T stated before, I don’t recall measuring the gate
of Bottoms Fiske people there, but I checked the distance
and I would say that 1s possibly the distance traveled by the
truck.

Mr. Hillard: T object to possibilities.

By the Court:
Q. Do you know, Mr. Harrell, what the Wldth of the gate is?
A. No, sir. 1T testified I dldn ’t know.

Mr. Ryan: That is all, your Honor.
RE-CROSS EXAMINATION.
By Mr. Gibson:
Q. Do you know what the speed limit was in that area in

19571
A. Twenty-five miles an hour.
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Q. On Bottoms Fiske side of the road could you tell his
Honor and the members of the jury as to how many people are
on that side of the road within a radius of three blocks?

A. T don’t recall the exact number. There is
page 110 } very few on that side of the road. .

Q. Actually it is not over three buildings on
that side from the Virginian Railroad down to White’s
Market?

A. T believe about four.

Q. It would be approximately four buildings?

A. Approximately.

Q. If the Bottoms Fiske truck were proceeding south to the
point of impact and was at the position that you have stated
to his Honor and the members of the jury, then the truek
would be cutting that corner entering Bottoms Fiske, would
it not? ‘e

A. T don’t understand that.

The Court: Are you inferring that there is a street on the
east side?

Mr. Gibson: No, sir. I asked him if he ‘was cutting the
corner?

The Court: What you mean is, he did or didn’t enter it
straight?

Mr. Gibson: If the truck couldn’t have been partly on the
right side of the entrance? )

A. Tt is possible part of the truck could have been on the
right-hand part as he pulled in. Tt would not necessarily
mean the rear would have been in that position.

Mr. Gibson: That is all.
. Mr. Ryan: May he be excused?
page 111 }  The Court: Yes, both officers may be.

S. B. POWELL, JR,,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Ryan:

Q. You are Mr."S. B. Powell, Jr.?
A. Yes.
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Q. Speak up good and loud so everybody can hear you, Mr.
Powell. What is your age?

A. Thlrty-mne s

Q. What is your oceupatlon? :

A. Long distance truck driver.

Q. What company were you conneoted with at the time of
this accident in question?

A. T was with Lewis Wholesale Tomato Com-
page 112 } pany. Since then I have made a change?

Q. The Lewis Wholesale Tomato Company, is
that a Norfolk corporatmn”?

A. Yes.

Q. What was your run at that time?

A. Running from Norfolk to Homestead, Florida, p1ckmg
up tomatoes. :

Q. Where do you hve? .

A. Hertford. ' :

Q. Right at Hertford?

A. No, three miles south. My mailing address is Hickory.

Q. At the time of the accident in January were you in
your truck at that time and operating it?

A. Yes.

Q. Where were you headed?

A. T left Norfolk to go to Hertford, to my home, and get
some clothes and was going to head for Homestead, Florida,
to pick up tomatoes.

Q. You were riding light?

A. T had empty tomato boxes in the trailer.

Q. What time do you estimate this accident occurred?

A. Tt was after 4:00, between 4:00 and 4:30.

Q. Was it daylight?

A. Yes, sir. .
page 113+ Q. Could you see down the road all right?
A. Yes. :
Q. Was the weather clear?

A. Yes.

Q. What, if any, vehlcles—wha.t was the condition of traffic
at that tlme, light, medium or heavy?

A. Traffic going out of town was heavy and traffic coming
in town was light.

Q. You then I take it, were in line of traffic going south?
A. Yes.

Mr. Gibson: I object to these questions. The witness can
tell what happened without being prompted.
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By Mr. Ryan:

Q. Were you, or not, traveling along and were there any
vehicles behind you?

A. Yes.

Q. Do you have any idea how many?

A. No.

Q. Was there more than one?

A. Yes. ‘ '

Q. Several?

A. Yes.

- Q. Were there any vehicles directly in front of
page 114 } you?
A. Yes.

Q. What vehicle was it?

A. A straight job, a truck belonging to Bottoms Fiske.

Q. How fast was the line of traffic moving?

A. When we came through at the intersection at Wilson
Road and Route 170 there was a light there and after we got
through the light we were running approxunately twenty-five
miles an hour and after we went out of the City limits of
Norfolk into the City limits of South‘Norfolk there is a bump
there and we had to slow down and I had dropped back behind
this truck and was changing gears, and we were approximately
a half mile from this intersection at Bottoms Fiske entrance,
and the truck in front of me turned his signal light on.

Q. Did you see it?

A. Yes, sir, and when he turned his signal light on T just
looked at the truck and the driver flashed his lights on to warn
motorists behind him that he was slowing down, and there
was oncoming traffic. _

This boy driving the truck started to make his turn and
when he did T hear a n01se behmd and I turned my head and
glanced in the rear view mirror and saw the motorcycle
coming down the road on the left-hand side, and at that time T
looked back ahead of me and the truck had made it’s turn

and the motorcycle was up beside me and I
page 115 } jammed the brakes to make sure he could get in

front of me, and he was going down to the left
center and T jammed on the brakes.

At that time all four wheels of the truck was off the road,
and the motorcyele hit it and the boy went up against the
tail gate, and he rolled up on the tail gate and ecome back down
on the ground.

T oot out and I put out a flare on the south side of the aceci-
dent so traffic would not be cutting out of line coming around.
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When I came back the girl was standing up and I said,
‘‘Are you hurt?’’ and she said she was not.

Mr. Hillard: We object to what she said.
The Court: Don’t say what somebody else told you.

By Mr. Ryan:

Q. What did you do then?

A. I went up to the driver of the motoreycle who was lay-
ing down on the pavement. He was bleeding badly, there was
' something coming out of his head, and the boy driving the
truck got his coat and put it under him.

They called the police and ambulance, and there was a side
street there and I motioned for traffic to go in there and wait
until the police and ambulance came, and I gave them my. -
name and address. )

- Q. What was your speed before you stopped,
page 116 } would you say?
A. It was not over five or six miles an hour at
the very most.
What was your speed at the time—
. I was behind him.
You had slowed down?
Yes.
You heard a noise from behind you?
Yes.
Was that the motoreycle?
Yes.
You saw it in your mirror?
Yes. :
Could you estimate his speed?
No. .
Did you see any skid marks?
Yes.
Behind the motorcycle?
Yes. :
Could you estimate what the length of them was?
. I stepped it off with the police and my steps were
twentv-eight steps.
~ Q. When you heard the motoreyele T understand you looked
in your rear view mirror and then looked ahead. Where was
the truck at that time? .
A, Tt was in process of making his turn.
page 117 } Q. How far behind you was the motorcycle at
that time? ' ,

P OPOPOPOPOFOPOPOPD
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A. It is hard to give an exact answer because my tractor-
trailer was forty foot overall and there were several cars
behind me and the boy. When I glanced in my rear view
mirror he was behind me then, when I saw him. I wouldn’t
like to say it definitely.

Q. How far up ahead of you was the turning truck?

A. T would say approximately twenty feet.

Q. When you heard this motorcycle when you looked in
your rear view mirror, did you do anything else?

A. As I said, I put my brakes on and flashed the light for
motorists behind me to be ready for a sudden stop, and when
I saw the motorcycle was coming on I shut down on the brakes
hard for him to turn and go on down around the back of the
truck. '

Q. Did you honk your horn then? :

A. Tdidn’t honk my horn but I did have my hand out of the
window waving him down.

Q. You say that when you knew an accident was going to
happen you slammed your brakes on for him to go around
you?

A. Yes. T did everything I could to try to avoid the acci-
dent. I tried to avoid it by making a hole large enough for
him to get around. .

" Q. You say you stopped?
. Yes.
page 118 } Q. I show you a photograph marked Defend- -
ant’s Exhibit 2 which has been identified as look-
ing into the shed of Bottoms Fiske plant. '

A. Yes.

Q. Do you recall that?

A, Yes.

Q. What is that place there? (indicating)

A. Restaurant.

Q. Where was your truck stopped?

A. Right at that telephone pole.

. Will you punch a pencil hole through there and on the

back of the photograph put a ring around it?

Yes.

Your truck was stopped at this telegraph pole?
. Yes. o

And your truck was forty-five feet long?
. Yes. :

‘What sort of truck was 1t?
. Van trailer.
Was it opened or closed?

OPOPOPOP!
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A. Closed.
Q. It was closed?
A. Yes. ‘ ‘
Q. Was there anyway anybody could see through the body
of the trailer?
page 119} A. No. The front of my truck was up against
the telephone pole. '

Mr. Ryan: Your witness.
CROSS EXAMINATION.

By Mr. Gibson:

Q. How long had you been driving for Lewis Wholesale
Tomato Company?

A. Approximately five years.

Q. Who are you with now?

A. B. U. Evans.

Q. When you were leaving Norfolk you knew this was
Bottoms Fiske truck? y

A. No. :

Q. You are not familiar with their truck?

A. Sir, you can run up upon a number of trucks on the
road but if they are not stenciled on the back you don’t
recognize it, and you would have to see if from the side or
know who the driver was. - ’

Q. I believe you said you were following him out of Nor-
folk ?

A. Yes.
page 120 ¢ Q. And at that time you were going twenty-five
miles an hour? '

A. After we had cleared the stop light. .

Q. As I understand it, after you cleared the stop light, you
said half way from the stop light to Bottoms Fiske Company
he put the light on?

A. That is not correct.

Q. What did you say?

A. I said after he got through the stop light that I followed
the Bottoms Fiske truck to the South Norfolk line and I
slowed up again, and approximately half wav from there to
Bottoms Fiske was where he turned the light on.

Q). What distance is that?

A. The distance from the City line to Bottoms Fiske truck
line? Tt is approximately five hundred yards, and I would
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say two hundred and fifty yards of that was where the light
was put on.

Q. You say approximately two hundred and fifty yards was
when he put his signal light on?

A. From the point of impact. '

Q. T show you Defendant’s Exhibit 10. Have you ever
seen that before? .

A. Yes.
Q. That truck?
A. Yes.
page 121 } Q. Is that the truck you are referring to?
A. Yes.

Q. Was the gate in that position or dropped down? Did
you observe whether the gate was up, tied up, with ropes?

A. No. I saw a chain on there. There may have been
some ropes there. ‘

Q. Did you observe the hcense number at that time?

A. No, I didn’t observe any.

Q. Is that mud that appears on there, and was it on there
at the time?

A. If it was on there when the picture was taken, it had

-to be on there.

Q. Did he put his signal light on as he passed the stop
light?

. A. No.

Q. I think you told his Henor and the members of the Jury
that it was your practice on such occasions to flash your rear
light?

A. Yes, I said that was my practice.

Q. You said, as T understand it, that When the motorcycle
came up beside you you realized he was coming on past and
that man was making a left-hand turn into Bottoms Fiske and
you jammed. your brakes on to give him room?

A. Yes.

, Q. Were you following too closely?
page 122} A, No. : '
Q. What would Vou estimate his speed to be?

A. Five to ten miles an hour. ‘

Q. He had almost stopped? He was in front of you?

A., T was coming up and he was almost stopped getting
readv to make his turn, and when T heard thée motoreycle he
was making his turn.

Q. T hand you exhibit D-2 showing the Bottoms Fiske plant,
and I believe that is the entrance to the gate?

A. Yes.
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Q. Looking at that gate, where would you approximate the
point of impact?
A. Right here. (indicating)

Mr. Gibson: He is pointing to a position nearest to the
pole that is on the north side of the entrance.

The Court: Can you take your pencil and run a hole
through there?

Mr. Gibson: Yes, sir.

By Mr. Gibson:
Q. Suppose you punch a hole at the approximate pos1t10n
where the impact occurred, on that picture.

(Witness indicated by punching a hole in the photograph).

: The Court: Circle it on the back.
page 123+  Mr. Gibson: That is on exhibit D-2.

By Mr. Gibson:

Q. So from the point of impact as shown there it would ap-
pear that he entered on the left side of the entrance of the
driveway rather than the right-hand side; is that correct?

A. Idon’t follow you, Mr. Gibson. Excuse me.

Q. From the point of impact shown on the picture the truck
would be making his entrance into the Bottoms Fiske drive-
way on the left side rather than the right side?

A. Yes.

Q. He was turning from the right-hand lane to his left into
the yard? \ '

A. Yes. g

Q. Would you say he was making his entrance into the vard
on the right-hand side or the left side?

A. The gate is—from the distance the gate would be in the
center, and the front of the truck would be to the right and
the rear to the left due to the fact there is no hinge in the
middle.

‘ Q. How far would you say the truck was from the south

.pole?

. Mr..Ryan: What part of the truck, the body, rear, front
or middle?
The Court: Are you estimating how the truck
page 124 } passed through the gate or trymg to determine
what it’s position was when it was at the point of
impact?



William Gene Beasley v. Samuel Barnes 67
S. B. Powell, Jr.

A. At the point of impact, your Honor, the truck had made
its complete turn and was on the apron of the driveway which
is off the highway, and the motorcycle in skidding, skidded
in the highway and the front wheel of the motorcycle was off
the road at the point of impact and the rear wheel was on the
road.

By Mr. Gibson:

Q. You tell his Honor and the members of the jury that
in order for the motoreycle to hit the truck it had to hit him
off the hard surface? ,

A. No, that is not exactly right. In other words, when
you ride a motoreycle you put on your brake and lay it down
and your back wheel has a tendency to go ahead and skid
in the line, and when you lay it down you have to cut your
front wheel off the line and whip it around.

Q. Was the motorcycle completely off the highway?

A. No, sir. The front was off and the rear wheel was on
the highway. :

Q. Of the motoreycle?

A. Yes.

Q. You tell the Court and the members of the jury that the
girl on there was thrown up on top of the tail gate?

A. Yes.
page 125} Q. And the boy was thrown where?
: A. He went up against the tail gate chain that
comes down, caught him on his lip.

His hand hit the body and it appeared to me his wrist
was broken. T am not sure of that. It looked like to me
his left lip was broken and his lip was laid wide open to his
gum.,

Q. And he was bleeding from his mouth?

A. Yes, he was bleeding and I asked the boy to get some-
thing and prop his head up so the blood would not rush up.

Q. Were you the first one to get there?

. A. Yes.

Q. Did you call to the driver of the Bottoms Flske truck
to get a coat or something for him?

A. Yes. When I went to the boy that was on the ground he
was bleeding and I said to get something and put under his
head so the blood wouldn’t run up on him.

Q. You say the chain caught him in the mouth and did the
damage?

A. T couldn’t say positively the chain. I was not looking

'Y
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at the chain at the time he hit the truck, but from all appear-
ances it was. ,

Q. I think you said you saw him in the mirror and he was

still coming on through and you say you were waving to him
to go back?

page 126 } = A. I waved my hand up and down like this
(indicating).

Q. You were able to see him as far as the mirror would
show?

A. Yes.

Q. And saw a boy and girl on the motorcycle?

A. Yes.

Q. Was anything to prevent the driver of the Bottoms Fiske
truck from seeing him?

A. Yes, me. _

Q. Did he have a side mirror on the truck?

A. T am almost positive that he did.

Q. He would have to, would he not?

A. Yes, the law requires it.

Q. If the motorcyecle was in the left lane there would be
nothing to obstruct the view? :

A. That is true. :

Q. When the truck driver slowed down to five or ten miles
an hour did he give a hand signal?

A. His signal light was burning to the left.

Q. I am talking about as far as stopping is coneerned?
He had just stopped?

A. Tt was coming to a slow halt to allow him to turn.

Q. Did you talk to the driver of Bottoms Fiske truck out
there? -You say you talked to the police?

A. Not until after the whole thing was cleared up. In other

words, the first thing we do is to hollar for them
page 127 } to call an ambulance and the police, and when the

ambulance came I helped put the boy in the ambu-
lance and they took off.

Q. That is when you talked to the driver?

A. No. After I had talked to the police and we had cleared
the highway—we had to clear the highway because I had my
truck blocking the southbound lane and I couldn’t move it
until the police came and made their investigation and I told
them, ‘‘If T can be of any assistance I will be glad to.”’

Q. Did you see this gentleman Mr. Snowden from the Ford
Plant, there?

A. There was a lot of people there. T don’t remember who

all was there.
.
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Q. Do you recall whether he was there, or not?
A. I wouldn’t say he wasn’t. In ecases like that you don’t
look at thmgs but try to help the injured and get them off.

Mr. Gibson: I thlnk that is all.

RE-DIRECT EXAMINATION.

By Mr. Ryan: ,
Q. Did the truck, when it started it’s turn, make
page 128 } an abrupt turn, moderate or gradual?
. 1 would call it a moderate turn. He came
out and didn’t cut out sharp. .

Q. Did he cut the corner?

" A. T wouldn’t say so. .

Q. How far was the motoreycle back when the truck started
easing over‘l

A. Tt is a hard question to answer. From his standpoint,
from the front, he would be a different distance. With a big
tractor and trailer. you would have to cut the corner. In a
straight job you would have to start turning earlier.

Q. Earlier? ‘

A. Yes.

Q. After the impact occurred where did the truck finally
stop?

A. At the time of the impact it stopped 1mmed1atelv and
the truck was on the apron to Bottoms Fiske drlvewav

Q. Did it ever stop with it’s wheels on the hard surface"?

A. Not to my knowledge.

Q. You were looking at it?

A. When T saw what was going to happen I naturally was
trying to watch the motorcycle to get away from being be-
tween me and the truck. That is why I was watching, to see

where he was going.
page 129 } Q. You were connected with Norfolk County on
one occasion? _

A. Yes..

Mr. Hillard: We object to that, your Honor.

Mr. Ryan: I will whisper to you what I want to show.
The Court: Come up here.

(Off record discussion at Judge’s desk).

Mr. Gibson: We object, if Your Honor please, and ex-
cept. :
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Don’t answer until the Judge tells you.

By Mr. Ryan: ’
Q. What branch of the Norfolk County Government were
you attached to?
A. Norfolk County Police.

By Mr. Ryan:
Q. Have you had expenence in traffic—"

Mr. Gibson: We object.
The Court: Let him finish the question.

By Mr. Ryan:
Q. What particular type of work did you do?

Mr. Hillard: We object.
The Court: I overrule the objection. You may have your
exception.

A. T was with the traffic department and I resigned and
went with the State A. B. C. board as a special
page 130 } investigator and worked undercover for five years.
I knew the Markel Insurance Company would
want all the information they could get.
Q. When you worked there did you have oceasion to in-
vestigate automobile accidents?

Mr. Gibson: All of this is irrelevant to this case. He
is a truck driver now.

The Court: You want to know whether he has examined
or investigated this type of accident?

Mr. Ryan: Has he had occasion to mves‘ugate automoblle
accidents?

The Court: I sustain the objection to any further ques-
tions along this line.

Mr. Ryan: That is all.

page 131} HERMAN R. WHEELER,

called as a witness on behalf of the defendant,
having been first duly sworn, was examined and testified as
follows:

‘ DIRECT EXAMINATION.
By Mr. Ryan:
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Q. You are Herman R. Wheeler?

A. Yes, sir. . :

Q. What is your occupation, Mr, Wheeler?

A. I am appliance mechanic with the J. Rudd Furniture
Company. _

Q. Furniture company?

A. Furniture and appliances.

Q. On the day of this accident you were in the line of traffie
behind the defendant’s truck?

A. Yes, sir, I was two vehicles behmd the defendant’s
truck.

Q. Two vehicles behind the defendant’s truck, and there
was a truck between you and the defendants’ truck?

A. Yes, sir.

Q. What was the speed of the line of traffic, and what was

your speed as you approached coming to Bottoms

page 132 } Fisgke?

A. Bottoms Fiske Company, I had not got up to
it. When I came across the South Norfolk line I looked at
my speedometer and I was doing twenty-five miles an hour.

Q. You were in line of traffic?

A. Yes.

Q. Did you at any time see the plalntlff S motorcycle”l

A. I seen the plaintiff’s motoreycle a couple of times in my
rear view mirror as he would come up and around cars.

Q. Going in and out of traffic?

A. Yes.

Q. How many tlmes, if you remember did he go in and out
of traffic? .

A. T don’t remember, but probably once or twice. I am not
certain.

Q. You were gomv in the same direction the motoreycle was

going?
A. Yes.
Q. Did it pass you?
A. Yes,”on the left-hand side of the road.
Q. On the left-hand side of the road?
A. Yes.
Q. Can you tell us what his speed was as he went by you?
A. No, it would be hard to say, and it was not over twenty-

five or thirty yards from the City limits, but I
page 133 } know he was going faster than I was.
Q. Because he was passing?
A. Yes. ‘

Q. Did you see the actual accident happen?
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A. No. I seen the motorcycle as it was standing up on it’s
hind wheels. What made me notice it was the screaming
sound of tires. :

Q. Did you notice whether the signal lights were on the
truck that turned into Bottoms Fiske?

. A. It took me fifteen or twenty seconds to stop my truck.

Mr. Hillard: He said he didn’t see the accident and he
couldn’t tell whether the signal lights were on.

By Mr. Ryan: ‘

Q. It took you fifteen or twenty seconds to stop?

A. T would say fifteen or twenty seconds, long enough for
me to get my truck stopped. I pulled over to the side to see
what I could do to help anybody out. I couldn’t see his light
at first because there was a semi-trailer ear in front of me.

I got out and shut the door and I could see his turning
signal was blinking.

Q. On the left side?

A. Yes.

page 134} Mr. Ryan: Your witness.
CROSS EXAMINATION.

By Mr. Hillard: '

Q. You say you first noticed your speed at twenty-five
miles per hour as you passed the line which separates Nor-
folk City limits with that of the City of South Norfolk?

A. Yes.

Q. That is back there where you have to go over a bump,
and you noticed your speedometer and you were proceedmv
approumately twenty-five miles an hour?

Yes.

Q. Then you traveled some distance before you first saw
the motorcycle?

A. T don’t know just how far. It was not—I guess several
car lengths.

Q. You saw the motorcycle one or two times cut out into
the left lane and pass a vehlcle that was on the right side?

A. Yes.

Q. Then he would pull back in between the cars?

A. Yes.

Q. And when there was no oncoming traffic he
page 135 } would pull out again?
A. Yes.
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Q. Where were you in relation to Bottoms Iiske entrance
at the time the motorcycle passed you?

A. I guess I was about—Oh, gee, you have got me. I was
a full car length behind the car in front of me. ‘I guess I was
six or seven car lengths from the entrance.

Traffic had slowed down at that time, had it?

. At the time of the screeching of the wheels it had.

. Did you see a big tractor and trailer in front of you?

. Yes. I couldn’t see the turning signals then.

Could you see his stop lights?

. No, because there was a car between me and the truck
. You don’t know whether you had slowed down when the
motorcvcle had passed you?

A. I know I had not when he come up to the side of me.

Q. At the time he was passing you had you slowed down?

A. No.

Q. Had the vehicles in front of you slowed down?

A. T couldn’t say. I don’t think so.

Q. The truck in front of the line of traffic going to Bottoms
Fiske was almost to the entrance at the time the vehicle
passed you, was it?

A, I couldn’t see beeause 1t was too far ahead
page 136 } Q. How far ahead of you was he?
A. T guess a car length between me and the

OPOPOFO

car.

Q. How far was he behind the trailer?

A. The car?

Q. Yes. . .

A. About two car lengths.

Q. If the truck and trailer had started slowing down you
must have slowed down also?
~ A. T don’t remember hitting my brakes. I could  have
drifted down a little.

Q. You had been checking your speedometer from the time
you entered the South Norfolk City limits until—

A. Until my designated stop. :

Q. You had been looking at 1t”l

A. Not all the time.

Q. From the time the motorcycle passed Vou Vou can’t
swear how fast you were going?

A. Not necessarily, no. '

Q. You could not say the motorcycle was exceeding the
speed limit?

A. No, because he was going the same way I was.
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Q. Did you see the accident?
A. Not until just after it occurred.
Q. After it occurred the tractor and trailer stopped?
A. Yes.
page 137} Q. And the automobile in front of you stopped?
A. That is right.
Q. And then you stopped?
A. I pulled to the side and stopped.
Q. You pulled to the side?
A. Over on the curb a little bit.
Q. And that tractor and trailer had your vision . obscured
from the Bottoms Fiske truck?
A. Yes, until I got out of the car and walked across.
Q. First you pulled on the edge of the curb?
A. Yes.
Q. And stopped your truck?
A. Yes.
Q. And got out of your truck and walked up to where the
accident occurred?
A. Yes.
Q. How far did you have to walk?
A. The length of one car, about the length of one, because
they were right close together.
Q. Do you know how long the accident had occurred before
you got out of the car?
A. Not over a minute and a half anyway.
Q. A minute and a half?
A. I would say something like that, or maybe a minute and
a half to three minutes.
page 138 } Q. A minute 'and a half to three minutes?
A. Yes.
Q. When you got over there you observed the signal light
was blinking?
A. Yes. .
Q. You couldn’t say whether the signal light was working
prior to the time he went to make his turn?
A. No. I couldn’t see it then. ‘
Q. Where was the defendant lying when you got up there—
I mean the plaintiff?
A. Do you have a picture of the road in front of the gate?
Q. Yes.
A. Tt is the one with the X mark acr oss 1t.
Q. This is exhibit D-3.
A. This is the Bottoms Fiske turn in.
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Q. Take a pencil and punch a hole in there as to where the
plaintiff’s body was at the time you got up there.

A. Here right opposite the telegraph pole, then there was a
car here, and then a colored restaurant or something on this
side. In here is where I pulled and parked my car off the
the side of the road (indicating on photograph).

The Court: I think you should put a mark there.
Mr. Hillard: All I want to know is where the
page 139 } body was.

A. (Continuing) nght in here, I would say, to the best
of my knowledge.
Q. Is that where the plaintiff’s body was?
b_A. About where it was,, yes. It has been quite a while
ack. »

w

Mr. Ryan: No further questions.
RE-DIRECT EXAMINATION.

By Mr. Ryan:

Q. In talking about the picture, to get it straight, you
said or indicated that you pulled your car off right in front
of the restaurant on the right- hand side? :

A. Yes, sir. .

Q. And went on over—

Mr. Hillard: This is his witness:

By Mr. Ryan:
Q. After you parked your car you got out?
A. Yes.
Q. Where did you go then?
A. Walked diagonally across the highway to the accident.
Q. Did you assist them?
A. No, but I am in the Virginia National Guard
page 140 } and fully equipped to give first aid. I thought,
if T could administer any aid, I would go over
there.
Q. Did you walk or run?
A. T walked pretty fast.

Mr. Ryan: That is all.
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G. T. TRACE,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows

© Mr. Ryan. I will abbreviate this witness, too:
DIRECT EXAMINATION.

By Mr. Ryan:
Q. You are Mr. G. T. T-r- a-c-e?
A. Yes, sir.
Q. Where do you live?
A. 2800 Mayon Drive.
page 141 ¢ Q. What city is that in?"
A. South Norfolk.
Q. Mr. Trace, I believe you were traveling in the line of
traffic south- on Campostella Road when this accident hap-

pened?
A. Yés, sir.
Q. Did you see the motorcycle that the plaintiff was riding?
A. Yes, sir. v
Q. Did it Ppass you?
A. Yes, sir.
Q. Did you see it before he passed you?
A. Yes, sir. '
Q. T take it from that that he was behind you?
A. Yes.
Q. What was he doing when you saw him, and What speed

was he making?

A. Around forty-five to fifty miles an hour.

Q. What did he do?

A. Cut in and out of automobiles.

Q. When he passed was he on his right side of the road or
left side?

A. Left side.

Q. What was his speed when he went by you?

A. Around forty-five or fifty.
page 142} Q. When was that?
: A, When he was coming down Campostella

Road.

Q. How long have you been driving an automobile?

A. T have been driving an automobile forty-seven years.

Q. And you judge his speed to be forty ﬁve to fifty miles an
hour? ‘

A. Yes.

Q. Was he on the motorcycle by himself or was somebody
on there with him? .
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. No, a girl was on there with him.

Did you see the collision?

. I heard it. I heard it hit the back of the truck.

Did you look at the truck?

Yes.

Can you tell us whether the left turning s1gnal light was

[«
>@?i@?©>@>

Yes, sir.
They were on? ; _
. Yes. I could see it from where I was. - I was five or six
cars back.

Q. You were five or six cars back?

A. Yes.

Q. And could see the left turn signal at the time of the acci-
dent?

A. Yes, sir.

page 143} Mr. Hillard: 1 object to leading the witness.
The Court: Objection sustained.

By Mr. Ryan:

Q. When the accident occurred, Whlch lane did it occur
in, the left or right lane? .

A. The left.

Q. Where was the truck when the motoreycle hit it?

A. Had already made it’s turn in the driveway.

Q. What part of the truck, if you know was struck bV
the motorcycle“l

Mr. Hillard: He has testlﬁed to that.
Mr. Ryan: I am asking him when the motorcycle ran into
the truck what part of the truck the motorcycle struck?

A. The back end. v
Q. You were about five or six cars back?
A. Yes, sir.

"Mr. Ryan: That is all.
CROSS EXAMINATION.
By Mr. Gibson:

page 144 } Q. You were five or six cars back?
A. Yes. :
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Q. Because of the position of the motoreycle on the high-
way and its relative position with the truek, it is your 1dea he -
either hit the back of the truck or the tail gate?

Yes
]1311(1 you talk to anybody about this matter?

0
I;ave you ever talked to Mr. Lee Copley?

es. -

You did?
Yes.
‘When?
About a month ago.
Did you talk to him at the accident?
. No.
Were you there when they took pictures?
. No. T had left.
Did you talk to the drlver on that occasion?
. No. :
How was your name obtained?
. How was my name obtained?
Yes.
.1 board with his mother-in-law.
* Q. Who is his mother-in- law?
page 145} A. Mrs. Barnes.
Q. You said he came by you about forty-five or
fifty miles an hour?

A. Yes.

Q. Are you positive of that?

A. Yes. I have been driving an automobile long enough
to know how fast they drive motorcycles because I have been
behind them. :

Q. This young lady back here with the blue sweater on
was the one riding with him?

A. T don’t know whether she is the one riding with him.
There was a lady on there with him.

Q. You don’t know whether she was the lady?

A. There was a lady on there. Whether it was her, I don’t
know.

Q. If the accidént occurred When he was going forty-five
or fifty miles an hour she went sailing through the air, it
would make her go sailing through the air?

-A. Yes.

Q. Did you see her rolhng over on the pavement?

A. No, because I was to far back to see it.

&@>@»@>@>@>@P@?@?@P
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Q. The driver of this truck boards with you; is that cor-
rect?

A. No, with his mother-in-law.
Q. When did you check you speed, when you
page 146 t entered the South Norfolk City limits?
A. When did I check my speed?
Q. Yes.

A. T don’t ever drive down there over twenty-five or thirty
at least. I was driving between twenty and twenty-five.

Q. That is the estimated speed?

A. T was driving and looking at my speedometer. I drive
that road twice a day and sometimes three or four times.

Q. What position were you in?

A. On the right-hand side.

Q. And you were five or six cars away?

A. Yes.

Q. You still tell his Honor and the members of the Jury
you could see his signal even though those cars were between
you and Bottoms Flske truck?

A. T could see it.

Q. You estimate the speed of forty-five to fifty miles an
hour from your driving experience of forty—seven years.
You don’t ride a motoreycle?

A. T have two or three times when I was a young man.

Q. You estimated his speed in what manner?

A. T could tell about the speed he was going.

Q. Just guessing?

A. Yes, sir.

The Court: Anything else?

page 147 } By Mr. Gibson:
Q. The truck was completely off the highway

at the time this accident happened?

A. Yes, sir, the truck was off the highway.

Q. After the truck made its turn it was completely off the
highway?

A. Yes. :

Q. You are positive of that?

A. Yes.

Q. Did Vou talk to Barnes about giving a signal hght"l

A. No, sir.

Q. Did you talk to the police?

A. No, because I had worked that day, and after I left the
shipyard I was going home.

-
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Q. Did you talk to Mr Copley about it?
A. Yes.

Mr. Gibson: All right.
RE-DIRECT EXAMINATION.

By Mr. Ryan:
Q. Where did you say the Bottoms Fiske truck was when
you first saw it?
page 148 }  A. In the driveway.
Q. It had made it’s turn?
A. Yes.

Q. Was there anythmg to obstruct your view after he made
his turn?

A. No, because it was on the left side and you could see
it.

Q. You could see his left 51gnal hght was on?

OTIS A. NUNN,
called a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:

- DIRECT EXAMINATION.

By Mr. Ryan: .

Q. You are Mr. Otis A. Nunn and you are employed at
Bottoms Fiske Truck Lines, are you?

A. Yes, s1r
page 149} Q. What is your position there, your joh?
A. At the time I was dispatcher there at Bot-

toms Fiske Truck Lines.

Q. And it had its offices and warehouse on Campostella
Road when this accident occurred?
Yes. '
Did you see this accident happen, actually see it happen?
T didn’t actually see the motorcycle hit the truck, no,
si
Where were you at the time?
. T was in the office of the warehouse.
Are there any windows in that office ?
Yes.
. How far would you say the place is from where you
Were standing to where the accident happened?

A. Approximately fifty to fifty-five feet.

OPrOFo” POK
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Q. You were not looking out the window, were you?

A. No.

Q. Did anythlng direct your attentlon to the happening of
an accident?

A. Yes.

Q. What was that?

A. The brakes or tires, sound of the tires squealing, and

braking on the pavement and the crash.
page 150 } Q. And then you looked out the Wmdow‘?
A. Yes.

Q. What did you see?

A. T saw the truck pulling off the highway into the gate
and the motorcycle laying on it’s side just back of the truck.

Q. On this exhibit D-7, does it show your place and the office
windows ?

A. Yes.

Q. Does it look out towards where the accident happened?
A. Yes.

Q. And we see the gate here (indicating) ?

A. Yes.

Q. Where was the truck with 1eference to the gate?

A. From where the impact was there it was heading into

the gate off the street.

Q Where was the front of the truck? VVhlch side of the
gate was the front bumper on?

A. About here.

Q. The gate is right here?

A. Yes.

Q. Tell us whether the lights, the turmno hfrhts, the left
lights, were on or off?

A. They were on because that is the first thing I 1looked for.

I looked at the light and it was blinking.
page 151} Q. Did you go out to the accident?
A. Yes, T went right straight out.

Q. Did you measure the skid marks or see any skid marks
on the left side of the road?

A. Later on T did, yes, but then I didn’t. I went out and
looked at the truck and checked the turning signal, and I
saw the boy was hurt and turned around and went back to the
warehouse and told the lady to call the ambulance and the
police, and I didn’t go back out there any more because my
duties were pushing me out there at that time.

Q. Was anyone out there doing anything to assist the in-
jured boy?

A. Yes, there were several people around doing—trving to



82 Supreme Court of Appeals of Virginia
I Otis A. Nunn.

make him comfortable, and there was nothing else I could do
I didn’t go back.

Q. What truck is that (indicating on photograph) ?

A. Bottoms Fiske truck #26, the one the boy was driving
at the time of the accident.

Q. You know that to be the right truck of your own knowl-
edge? .

A. Yes.

Q. Did you see any marks on this truck to indicate where
the accident occurred? .

A. Right here on the back.
R Q. Back where?
page 152}  A. The fender flap and the license showed

marks. -

Q Were there any other marks or damage to it?

A. No, sir.

.Q: Mr. Gibson referred to ropes holding up the gate. What
1s it that holds it up?

A. A chain.

Q What is that right there (indicating)?

. A lot of times trucks have freight on the tail gate and

thls rope was there to tie it on.

Q. Does the chain arrangement hold the gate up?

A. Yes, the chain. The rope was not holding it.

Mryr. Gibson: Your witness.
CROSS EXAMINATION.

BV Mr. Hlllard A

Q. You say that is the only evidence that showed Where
the motoreycle struck the truck, at the left wheel flap and
license plate?

A. There was a mark there.

Q. There was a mark there?

A. Yes. '
Q. Does it show that is where the truck was
page 153 b struck? T am wondering how it hit the license

plate without knocklng the mud off. You see

mud on the license plate?

A. Yes.

Q. Also on the signal hghts"l

A. Yes.

(). There was mud on the signal lights at the tlme the
accident occurred?
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A. I didn’t look at the.right-hand signal.

Q. There was mud on both?

A. It was blinking red.

Q. It blinks red?

A. Whether it was muddy, I don’t know

Q. It blinks red?

A. On the back is a red light and on the front on one side
the light is red and the other side is yellow.

Q. You heard the brakes squealing?

A. Yes.

Q. And you rushed to the window?

A. I was sitting where I could see out of the window.

Q. The first thing you looked for was to see whether the
blinker light was on the front?

A. Yes.
- Q. Then you walked around to see if the back light was on?
A. Yes.
page 154 } Q. Is that right?
A. Yes,

Q. T will ask you if the light that is used for the purpose
of signaling a stop on the rear of the truck at the heense
" plate was not also covered with mud? S

A. T don’t know. I looked at the blinker light.

Q. Is it, or not, covered with mud?

A. T can’t tell you whether it is covered with mud or
not.

Q. You can see this picture?

A. Yes.

Q. What does it look like on that?

Mr. Ryan: I object to that. Tt calls for a conclusion.

The Court: He can say what it looks like to him.

Mr. Ryan: Isn’t that asking for an opinion? I withdraw
it.

A. Tt looks like a stop light to me.

By Mr. Hillard:
Q. T ask you if you looked at these marks along here (in-
dicating) and were they not blood? Did you observe them?
A. No.
Q. I ask you if that wasn’t blood?
A. T don’t know because I didn’t look at it.
page 155} Q. Who do you work for now?
A. Bottoms Fiske Truck Lines.
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Q. You are still employed there?
A. Yes.

Mr. Hillard: That is all.

SAMUEL BARNES,
one of the defendants, having been first duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Ryan: R _ »

Q. You are Samuel Barnes, one of the defendants, being
sued here? ' ‘ o

A. Yes. : o

Q. First of all, tell me something about these turning signal
lights on the truck. Once you give the signal for a left turn
and you— '

page 156 ¢  Mr. Gibson: Your Honor—
The Court: Don’t answer until he finishes the

question.
By Mr. Ryan: : S
Q. Once you put your signal lights on what turns them
off?
A. You turn them off with your hand.
Q. Do they cut off automatically like passenger cars?
A. No, sir. ‘
Q. What type of truck was this you were driving?
A. A 53 Ford.
Q.-How long have you been driving for Bottoms Fiske?
A. About five years.
Q. Where do you live? ‘ .
A. Glenwood Avenue, 1001 Glenwood Avenue, South Nor-
folk. . '
Q. What is your age?
A. Twenty-eight.
Q). As you approached to make your turn into Bottoms

Fiske, what did you do in preparation for your turn?

- A. I come down Campostella Road on route 170 then.
They have changed it now. I think it is 168.

I was coming down on Campostella Road on 170 and about
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two hundred and fifty yards down the highway I put the in-

dicator on for a left turn and went down to the gate, and

looked through my mirror and seen a line of cars back there
and there was a motorcycle.

page 157 } I turned in and no sooner than I did I heard the
hit.

I couldn’t stop the truck as soon as he hit it because I was
so excited. I got out and saw a motoreycle and a boy laying
there, and people come up there and a fellow asked me did I
have a coat to put under his head, and I went back to the
truck and got my coat and put it under his head. The police
come there and the ambulance and took him away.

Did the boy blow his horn?

. He may have but I couldn’t swear to it.

Did you hear any horn blowing?

. No, sir. '

You wouldn’t know how fast the motoreycle was going?
No.

What part of your truck was struck?

. It was struck right behind the back wheel, near the
tail gate.

. Behind the wheel near the tail gate?

. Yes.

> O PO PO PO

PO

Mr. Hillard: Don’t lead the witness.

By Mr. Ryan: :
Q. What was your speed as you made your turn?
A. T would say approximately five to ten miles an hour.
Q. You heard them testify as to how you made your turn.
In what manner did you make it?
A. T come up and looked in the mirror to see
page 158 } if my way was clear. You don’t duck right across
" straight. That is not the way to make it. You
come up and look in your mirror to see if the way is clear.
Q. How far from the gate down the road did you start to
make your turn?
A. About two hundred and fifty yards I put my signal
lights on. '
Q. How far were you from the gate when you started turn-
ing? _
A. Right close to it.

Mr. Ryan: That is all.

/
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CROSS EXAMINATION.

By Mr. Hillard:
Q. Do you have a driver’s license?

Mr. Ryan: I object to that.
The Court: Objection sustained.

By Mr. Hillard:

Q. Do you know how far from making a lef{ turn you are
supposed to put your signal light on?

A. T couldn’t say right off.

Q. You turned your signal light on seven
page 159 } hundred and fifty feet, according to your testi-
mony, before you got ready to make your turn?

A. T am not saying it exactly to swear to it. I am just
estimating.

Q. You said two hundred and fifty yards?

A. There is a white store and another store, and a road
that goes in there, and when I got there I put the signal light
on. :
Q. You put your signal light on a distance -approximately.
two and a half or three city blocks from where you were
going to make your turn?

A. There 1s no way I could tell exactly unless T measured
it. I put them on at the road that goes in there.

Q. Do you have lights on both sides?

A. Yes.

Q. Did you look in the mirror to see whether anything was
‘approaching and whether you could make your turn safely?

A. Yes. :

Q. Now, did you see a tractor and trailer back there behind
you?

A. Yes.

Q. If the motoreycle was in the left lane or approximately
even with the tractor-trailer, was there anything to prevent
you from seeing the motorcycle?

A. No. He could have ducked out from ‘behind
page 160 } the car there and the tractor and trailer was be-
hind me.

Q. The fact of the matter is you didn’t look in your mirror
before you made your turn"l

A. Yes, I did.

Q. How close were you to making your start or starting
to make your turn did you look in the mirror?
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A. T looked three or four times.

Q. How far were you in dlstance from making the turn did
you look?

A. T was praetlcally on the gate the last time I looked in
the mirror.

. Q. You had slowed your speed to five or ten miles an
- hour?

A. Yes,

Q. Before you could cross over one lane of traffic which is
about eleven or twelve feet, is it not, something like that—
before you could move eleven or twelve feet the motoreyele
was coming and you could not see 1t?

A. No, I didn’t see him.

Q. Did you look?

A. Yes. -

Q. As to whether the motorcycle blew his horn preparatory
to passing the tractor-trailer you couldn’t testify?

A. The truck was keeping so much noise I don’t believe you,

me or anybody else could hear the motorcyecle
page 161 } horn.
Q. The truck kept so much noise you couldn’t
hear it¢

A. Yes. The truck ain’t like an automobile:

Q. You said just now on direct examination that the motor-
cyele struck your truck behind the wheel, left rear wheel?

A. Yes, right in here. (indicating)

Q. Take a pencil and mark on there or punch a hole in there
where the motorcycle struck the truck?

A. Right there (indicating).

Q. That is on the left wheel flap?

A. Yes.

Q. T ask you if right above there on the s1de of the truck
is blood from the face of the plaintiff? ‘

A. No, I don’t think so. I think it is paint. I think it is
red palnt ,

Q. It is red paint?

A. Yes, and also some silver palnt scattered up there.

Q. How far were you from the gate when you started to
make your turn north of the gate?

A. T can’t say exactly.

Q. Approximately.

A. When I made my turn I was right at the gate.

Q. T want to know how far to the north of the gate you
were when you started your turn? You don’t come up there
this way and turn at a right angle (indicating)?: )
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- A. No.
page 162} Q. You were approaching the gate from the
north. How far north did you start to make your
turn to enter the gate, approximately?

A. I would say approximately about three or four feet.

Q. You turned the truck in three or four feet from a right
angle?

A. Yes, pulled up and stopped and turned it in. You pull
up and stop or slow down and see if on coming traffic is clear,
and look in your rear view mirror, and if everything is clear
you turn. \ -

Q. Did you come to a complete stop before you started to
make your turn?

A. No, sir. :

Q. Did you start your turn at the north corner or south
corner of the gate? '

I started it right at the gate.

Right at the gate?

Yes. '

How wide is the gate? .
That is something I don’t know. I couldn’t answer
it.
Approximately.

Can’t but one truck come through there at the time.
I asked you how wide the gate was? :

_ A. T wouldn’t know. .
page 163 } Q. Pick out some distance in the Courtroom
' from where you are sitting and show us.

A. T wouldn’t know without measuring it.

Q. Can you sit there and pick out some point in the Court-
room that is about the same distance? :

A. No.

Q. How long have you been driving in and out of that
gate?

A. Five years.

Q. Do you have any idea how wide it is?

A. T know it is not wide enough for two trucks.

Q. I didn’t ask you that. I asked you how wide it is?

A. T don’t know.

Q. Can’t you pick out some point in the Courtroom and
tell us if it is about the same distance? .

OrO POFOP

v The Court: He has answered that.
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By Mr. Hillard: ,
Q. Can’t you do that, or won’t you do it?

The Court: He has answered it.
A ,
By Mr. Hillard:
Q. Is the reason-you can’t do it because you won’t do it?
A. No.

Mr. Ryan: We object to that
The Court: He has answered the question
page 164 } and said he didn’t know.

By Mr. Hillard:

Q. Is the gate over there as wide as Laurel Street?

A. Tt is a little bit wider.

Q. Approximately how wide is Laurel Street?

A. Like T told you, I couldn’t answer it.

Q. Can two trucks come down Laurel Street, one coming
each way?

A. Yes, if he gets in the ditch he can. With cars parked
up and down there he can’t.

Q. Can two trucks maneuver on Laurel Str eet without cars
being parked on the side?

A. They can’t unless one goes on the other side of the
street and let’s the other go through. Two automobiles can
pass.

Q. Laurel Street has a reasonable width?

A. No, I don’t think 80 Laurel Street is not as wide as the
gate.

Q. The gate is wider than Laurel Sfreet is. that right?
Two cars can’t pass easily on Laurel Street?

A. No.

Q. But you sav two trucks can’t pass on it? You say two
trucks can pass if one goes in the ditch?

A. Yes.

: Mr. Hillard: I was referring to exhibit D-7.
page 165 } T have no further questions. -

C. C. WHITE,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION.'

By Mr. Ryan:
" Q. You are Mr. C. C. Wh1te, Manager of Bottoms Fiske
Lines?

A. Yes. ‘ .

Q. %ou are in charge of the office on Campostella Road?

A. Yes

Q. Did you see the accident happen?

A. No, sir.

Q. Did you later go to the scene of the accident?

A, Yes.

Q. Did you step off the single line skid marks
page 166 } on the left-hand side of the road?
- AL T did.

Q. What distance were they?

A. Eighty-five to ninety feet, approximately.

Q. With regard to the lights on the trucks, do they go
off automatically or like passenger cars do?

Mr. Gibson: I think we are interested in what they did on
this truck. )

By the Court:
Q You are familiar with this truck?
A. Yes, sir.

By Mr. Ryan:

Q. Once these signal lights are turned on how are they
turned off?

A. They are manual lights and have to be worked by hand.

Q. That is right.

A. The reason for that is if you are using an automatic
light and make a turn, left turn, the light would go off.

Q. Do you have any idea as fo the width of the gate into
your plant?

A. I would say fifteen or sixteen feet It is designed for
one single line of traffic.

Q. It is so designed? ' <

A. Yes. , :

Mr. Ryan: That is all.
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page 167 } CROSS EXAMINATION.

By Mr. Hillard:

Q. At whose instance did you go out there and measure the
skid marks?

A. My own.

Q. You knew there might be'a law suit coming out of the
accident and you were very much interested in the skid marks?
- A. T would normally step off the skid marks under any
circumstances.

Q. Why didn’t you get a tape measure to measure them?.

A. That seemed to be good enough.

Mr. Ryan: The police didn’t do it.

By Mr. Hillard:
Q. How many paces did you take?
A. Twenty-eight or thirty.
Q. Twenty-eight or thirty?
A. Yes.
Q. Do you know what distance your step is?
A. T take a pretty good stride.
Q. T want to know what distance step you take?
A. T would say thirty inches or a little over.
page 168 } Q. Have you ever measured your stride to see
how far you do step?
A. T don’t think so.
Q. And you can’t testify to what distance it is?
A. T said approximately.
Q. You didn’t measure them?
A. I didn’t measure them. I paced them off.

Mr. Hillard: Come down.

Mr. Ryan: That is our case, your Honor.

The Court: Is there anything else?

Mr. Hillard: Will you give us about two minutes 1ecess?
The Court: T certainly will.

MISS BECKY WHITE,
a witness herein, having been previously sworn and examined,
was recalled for further examination and testi-
. page 169 } fied in rebuttal as follows:
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Mr. Ryan: Your Honor she has been sitting in the Court-
room all day, and the witnesses were excluded. I object.

The Court: Our custom is that we separate them after
they testify if they want them back. v

DIRECT EXAMINATION.

By Mr. Gibson: :

Q. Becky, it has been testified here that you were thrown
up on the tail gate. When this motorcycle hit you were
you thrown up against the tail gate of the truck?

Mr. Ryan: She testified to that this morning. I asked her
the question. »

The Court: I think she testified to that this morning.

Mr. Gibson: I understood the witness to say he saw her
going through the air. :

The Court: She testified she was not. -

Mr. Gibson: If it is in the record, it is all right.

The Court: Is there anything else?
page 170 b Mr. Hillard: That is all, your Honor.
Mr. Ryan: We rest, your Honor.

The Court: Due to the lateness of the hour and the fact
that we have to consider the instructions, I would not like
to keep you members of the Jury here, and the Court will
excuse you until— :

Mr. Gibson: We rest with the stipulation that we will be
permitted to present the medical expenses—I mean the Doc-
tor’s bill.

The Court: The plaintiff testified to it.

Mr. Gibson: Not except as to Doctor Horton. He said
* approximately, and it was understood between counsel and
myself that we could get the bill.

Mr. Ryan: They can call his office and find out. We agree
to that. '

The Court: Gentlemen, you will be adjourned until 10:00
tomorrow morning. You are excused until then.

(Thereupon, at 4:40 o’clock P. M., the Jury was adjourned
until May 7, 1958, at 10:00 A. M.)

page 171+ (Court and counsel retired to chambers).

Mr. Ryan: We renew our motion to strike plaintiff’s
evidence on the grounds assigned.
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The Court: Motion overruled.
Mr. Ryan: Exception.

(Thereupon, the instructions were argued).

page 178 } JUDGE’S CERTIFICATE.

I, Jerry G. Bray, Jr., Judge of the Corporation Court for
the City of South Norfolk, Virginia, who presided over the
trial of the case of William Gene Beasley, an infant, under
the age of twenty-one years, who sues by his father and next
friend, Elbert V. Beasley, plaintiff, ». Samuel Barnes and
Bottoms Fiske Truck Lines, Incorporated, defendants, in said
Court on Tuesday, May 6th, and Wednesday, May 7th, 1958,
do hereby certify that the foregoing is a true and correct
transecript of the trial of said cause, including all of the evi-
dence adduced, all of the exhibits offered in evidence, all
of the instructions to the Jury is granted and all of the in-
structions as refused, together with the objections to said
instructions and the grounds thereof, as well as all of the
objections to the evidence to any part thereof, admitted, re-
jected or stricken out, together with all motions and objec-
tions of the parties thereto, together with all other incidents
of the trial of said cause. As to the original exhibits intro-
duced in the evidence as shown by the foregoing report, to-
wit: plaintiff’s exhibits 1 to 4, inclusive, and defendants’
1 to 12, inclusive, which have been initialed by me for the
purpose of identification, it is agreed between the attorneys
for the plaintiff and the attorneys for the defendants that
they shall be transmitted to the Supreme Court of Appeals

of Virginia as a part of the record in this case in
page 179 } lieu of certifying to the said Court copies of said
exhibits.

I further certify that this certificate has been tendered
to and signed by me within the time prescribed by Section
8-330 of the Code of Virginia for tendering and signing bills
of exception and certificates of record, and that reasonable
notice in writing has been given to the attorneys for the plain-
tiff of the time and place at which said certificate has been
tendered.

Given under my hand this 24 day of April, 1959.

JERRY G. BRAY, JR.
Judge of the Corporation Court
for the City of South Norfolk,
Virginia.
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page 180 } CLERK’S CERTIFICATE. .

I, J. R. Raper, Clerk of the Corporation Court for the City
of South Norfolk, Virginia, do hereby certify that the fore-
going is a true and correct copy of all the testimony, exhibits,
and other incidents of the trial of the case of William Gene
Beasley, an infant, under the age of twenty-one years, who
sues by his father and next friend, Elbert V. Beasley, plain-
tiff, v. Samuel Barnes and Bottoms Fiske Truck Lines, In-
corporated, defendants, together with the original exhibits
therein referred to, duly initialed and authenticated by the
Judge who presided over the trial of the said cause, were
lodged and filed with me as Clerk of said Court on the 24th.
day of April, 1959.

JULIAN R. RAPER
Clerk of the Corporation Court
for the City of South Norfolk,
Virginia.

pagé 181 } Virginia:

In the Clerk’s office of the Corporation Court for the City
of South Norfolk, Virginia, on the 15th day of May, in the
year 1959.

J. R. Raper, Clerk of the Corporation Court for the City
of South Norfolk, Virginia, do hereby certify that the fore-
going is a true and correct transcript of the record in the
case of William Gene Beasley, an infant, under the age of
twenty-one years, who sues by his father and next friend,
Elbert V. Beasley, plaintiff, . Samuel Barnes and Bottoms
Fiske Truck Lines, Incorporated, defendants, lately pending
in said Court. :

T further certify that the same was not made up and com-
pleted and delivered until the attorneys for the plaintiff had
received due notice in writing thereof and of the intention
of the defendants to apply to the Supreme Court of Appeals
of Virginia for a writ of error and supersedeas to the final
judgement therein. '

Teste:

JULIAN R. RAPER
Clerk of the Corporation Court
for the City of South Norfolk,
Virginia.
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RULE 5:12—BRIEFS

_ §1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-
tain:

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases,

(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the questions involved in the appeal.

(c) A clear and concise statemsnt of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state,

(d) With respect to each assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

ic) The signature of at least one attorney practicing in this Court, and his address.

2. Form and Contents of Appellee’s Brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases,

(b) A statement of the case anc of the points involved, if the appellee disagrees with
the statement of appellant,

(c) A statement of the facts which are necessary to correct or amplify che statement in
appellant’s brief in so far as it is deemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

Argument in support of the position of appellee.
. The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brief.

ime of Filing. ~ As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on cach copy and transmit three copies of the printed record to cach counsel of

If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk’s office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk's office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office.

(b) Within fourteen days after the brief of the appellee is filed in the clerk’s office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiraticn of the fourteen days unless counsel agree that it be
called at a session of the Court comriencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appel-

provided, however, that all briefs must be filed not later than the day before such case is to
be heard.

§5. Number of Copics. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed, The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally,
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