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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 5027

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Mon-
day the 4th day of May, 1959.

IRMA MARY THOMPSON, Plaintiff in error,
against ) V
HAZEL KATHLEEN MANN, Defendant in error.

% From the Law and Equity Court of the City of Richmond

Upon the petition of Irma Mary Thompson a writ of error
is awarded her to a judgment rendered by the Law and Equity
Court of the City of Richmond on the 15th day of December,
1958, in a certain motion for judgment then therein depending
wherein the said petitioner was plaintiff and Hazel Kathleen
Mann was defendant; upon the petitioner, or some one for
her, entering into bond with sufficient security before the clerk
of the said Law and Equity Court in the penalty of three
hundred dollars, with condition as the law direets.
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page 29 ' . December 15, 1958.

Wilbur C. Allen, I£sq.,

Ernest G. Garrett, Jr., Esq.,
~ Attorneys at Law
Richmond, Virginia

In re: Thompson v. Mann.
Gentlemen:

I beg to advise that I have this day entered a final judgment
order in the above-styled action, overruling the motion to set
aside the verdict of the jury, and saving to the plaintiff her
. exceptions. ‘ '

Beginning with Hogan v. Miller, 156 Va. 166, I think that I
have read every case dealing with the question here presented.
Whether a ‘““duty to see another vehicle which is in plain
. view’’ is the exact converse of no ‘‘absolute duty to see an on-
coming vehicle unless it is in such plain view that looking with
reasonable care he is bound to have seen it”’, as this language
is used in the later eases, I question with all deference. But, be
that as it may, I find nothing in the cases to indicate that any
special rule applies here. While the motorcycle on which the
plaintiff was a passenger was in plain view of the defendant
for a comparatively short time before she saw it, and while
had I béen hearing the case without a jury I should have found
the other way, I cannot say that all fair-minded men would
necessarily agree that the defendant’s failure to see the
motoreycle at an earlier time was the result of a failure on her
part to exercise ordinary care.

Yours very truly,

" RLY/e

page 30 }
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In the Law and Equity Court of the City of Richmond,
the 15th day of December 1958, .

- L 4 * * -

This day came again the parties, by counsel, the motion to
set aside the verdict of the jury in this case having been fully
argued, and the Court having taken time to consider of its de-
cision to be rendered herein, doth overrule the same.

Therefore, it is considered by the Court that the plaintiff
recover nothing of the defendant, but that the defendant re-
cover of the plaintiff her costs by her about her defense in this
behalf expended. )

To all of which action of the Court the plaintiff, by counsel,
objected and excepted.

page 31 }

* * * * . *

Received and filed February 12, 1959."

Te.ste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR.

Irma Mary Thompson, plaintiff in the above styled action,
hereby gives notice of her appeal to the Supreme Court of
Appeals of Virginia from the final judgment entered in this
action on the 15th day of December, 1958, and duly files this,
her appeal, with the following assignments of error:

1. The court erred in overruling the motion of the plaintiff
to set aside the verdict of the jury as contrary to the law and
evidence, inasmuch as the defendant was guilty of negligence
as a matter of law which was the proximate cause of the
accident; : :

2. The court erred in refusing to grant Instruction 1-A
tendered on behalf of the plaintiff for reasons.stated on pages
107-108 of the reporter’s transeript ;
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Hazel Kathleen Mann.

3. The court erred in refusing to grant Instruction 1-B
. tendered on behalf of the plaintiff for reasons stated on page
108 of the reporter’s transcript;

4. The court erred in refusing to grant Instruction 1-C
tendered on behalf of the plaintiff for reasons stated on page
108 of the reporter’s transcript;

5. The court erred in refusing to grant Instruction 1-D
tendered on behalf of the plaintiff for reasons stated on page

109 of the reporter’s transeript;
page 32} 6. The court erred in refusing to grant Instruc-
tion 2-A tendered on behalf of the plaintiff for rea-
sons stated on page 109 of the reporter’s transeript;

7. The court erred in refusing to grant Tnstruction 3- A
tendered on behalf of the plaintiff for reasons stated on page
109 of the reporter’s transeript;

8. The court erred in granting Instrution 5 on behalf of
the defendant for reasons stated on pages 109-110 of the re-
porter’s transeript;

9. The court erred in granting Instruction 6 on bhehalf of
the defendant for reasons stated on page 110 of the reporter’s
transeript;

10. The court erred in granting Instruction 7 on behalf of
the defendant for reasons stated on page 110 of the reporter’s
transcript.

Given under my hand this 12th day of February, 1959.

IRMA MARY THOMPSON
By FRANK C. MALONEY, III
ALLEN, ALLEN, ALLEN AND ALLEN
4020 West Broad Street
Richmond, Virginia,

Attorney for plaintiff,
L J L ] ] L *
page 3 }
* * * * ' *

HAZEL XKATHLEEN MANN,
the defendant, being called as an adverse Wltness first being
duly sworn, testified as follows :
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Irma Mary Thompson.
DIRECT EXAMINATION.

By Mr. George Allen, Sr.:

Q. Please state your full name.

A. Hazel Kathleen Mann.

Q. What kind of automobile were you d1 iving on the day of
this accident

A. ’54 Ford.

Q. In good condition

A. Yes, sir.

Q. Brakes in good condition?

A. Yes, sir.

Q. Steermg apparatus in good coudltlon?

- A, Yes, sir.
page 4} Q. How fast were you ftr avehng as you ap-
proached this intersection?

A. I was approaching between twenty and twenty-ﬁve miles.

Q. How close were you to the motoreycle when you first saw
1t, when you saw it the first time?

A. T saw it the first time, T was well into the intersection,
and the motoreycle was approaching I would say a very short
distance from me.

Q. You were well into the mtersectlon when you first saw
the motorcycle?

A. Yes, sir. _

Q. And how close was the motorcycle to your automobile
" when you first saw it?

A. Well, I would say not over six feet.

Witness stood aside.

page 5 b IRMA MARY THOMPSON,
the plaintiff, first being duly sworn, testified as fol-
lows: '

DIRECT EXAMINATION.

By Mr. Wilbur Allen:
Q. State your name, please.
A. Mrs. Irma Thompson.
Q. How old are you? -
“ AL 21,
Q. What is your occupation?
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Irma Maerl Thompson.

A. I am a waitress. :

Q. Were you riding on a motorcycle opelated by your hus-
band on September 22 1957%

A. Yes, sir.

Q. Approumatelv what time did you and your husband -
leave your home that day?

A. Around 12 o’clock.

Q. Where were you going?

A. To the State Fair.

Q. Did you attend the State Fair?

A. Yes, sir.

Q. About what time did you leave the State Fair Grounds?

"A. Arpund 4 o’clock.
page 6 + Q. When yvou left did you accompany or follow
behind a couple on another motorcycle?

A. Well, we met up with a couple, and we followed them to.
Bancroft. We turned right on Bancroft. We went for about a
block, and we left them.

Q. When you left them where were you going?

A. We were heading home.

Q. Where was your home at that time?

A. 2301 West Grace Street.

Q. Do you know whether or not the motorceycle was in col-
lision with an automobile at the intersection of Bancroft Av-
enue and Richmond Henrico Turnpike?

A. We were heading west on Bancroft, and we got to the
intersection, and a crash occurred. The next thing T knew T
was laying on the ground.

Q. Do you know how the collision occurred?

A. Not until after I had gotten up. I was trying to get up
off the ground, but I couldn’t. My legs were numb. T couldn’t
move them.  _

Q. The motoreycle you were riding on, is that a motoreyecle
built for one or two people?

A. Tt is built for two people.

Q. TIs there a place on the motorcy cle for you to hold on?

A. Yes, sir.

Q. Were you holding on? 9

A. Yes, sir.
page 7+ Q. Is thele a place on the motorcycle for the pas-
senger to place his or her feet?

A. Yes, sir; there is.

Q. What is that?
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Irma Mary Thothson.

A. There are two rounds behind the driver’s feet. They ars
about that far from the driver, so we won’t—so the passenger
cannot get in any way in the driver’s way.

" Q. Did you have your feet on that round?

A. Yes, sir; I kept them on there all the time.

Q. When you were 11d1ng along what position did you have
your head in?

A. Well, to keep the wind from going through my hair I
generally keep my head down into my husband’s back but not
foo hard against it because I just—just as if I put it'down,
because a certain amount of speed, the air will run through

your hair and blow 1t all on your face. And T just kept it down
“in his back.

Q. Is that the pos,1t10n you had your head in when the
motorcycle entered the intersection of Bancroft and Henrico
Turnpike?

A. Yes, sir; I generally always keep it that way.

Q. Did you see the antomobile approaching from the 110ht
which struck the motoreycle?

» A. No, sir; I did not.
page 8} Q. The first thing you knew was, I believe you
said, was when you Wele lying on the ground? .

A Yes, sir.

page 18}

Q. Did you have anything to do with the operation of the
motoreycle you were riding on ?
A. No, sir.
Q. Who did you leave the operation of the motorcycle to? .
A. Left it to my husband.
Q. Isthat what you were doing at the t1me of the collision?
A. Yes,sir;Iwas.
page 19+ Q. In othe1 Words you were, just riding on it?
.A. Yes, sir.
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Irma Mary Thompson.
"CROSS EXAMINATION.
By Mr. Garrett:

page 20 }

] .- ’ . * -

Q. VVhat was going on out at the State Fair that day, was

the Fair on?
A. Yes, sir; ; the Fair was there.

page 21 } Q. What was the grandstand show that aftor-
' noon? Do you recall, was there a motorcycle race
there that daV"?

A. Yes, sir.

Q. And vou all attended the motoreyele race, is that right?

A. Yes, sir. We did.

Q. That was sort of annual gathering of all the motorevele
enthusiasts, T guess, isn’t it?

A. Well, that is the first one we had been to.

Q. After the race was over vou and this other counle were
riding together for some distance, I believe vou said?

A. Af’tel we left the Fanolounds we met up with this
other couple.

Q. Then you left them on Bancroft and went your own
way?

A. Yes, sir; we did.

Q. Do I understand that you did not see anything of
Miss Mann’s car until the accldent had occurred?

A. Yes, sir.

Q. You had your head down behind your hushand’s back
to keep the wind from blowing your hair?

- A, Yes, sir
page 22 + Q. That was the situation at the moment of col-
lision?

A. 1 believe so, because T did not see her comln(r

Q. Well, then I would take it, Mrs. Thompson that the
motorey cle was movms,r at a speed enough to create a little
wind there then, is that the general 1dea”2

A. Well, if you have a car going the same speed if you
have the \\mdo“s ‘open, why vour hair will blow ar ound
too.
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Irma Mary Thompson.

Q. Do you have any idea of the speed of your motoreycle?
- A. No, sir; I don’t. ‘

Q. But it was blowing hard enough that you had to duck
your head down?

A. T always—The passenger, unless he is taller than what
the driver is cannot see over the driver.

Q. You were moving, though, at a sufficient speed that you
wanted to put your head down at your hushand’s back, as I
understand it?

-A. T always ride with my head down in his back, no matter
whether he is going five miles an hour or what, I can’t
control the motoreyecle. , )

Q. When you make a turn or something, don’t you have to

lean with the motorcycle just as your husband does |
‘page 23 } to kind of keep the thing from rolling or some-
thing? »

A. Well, that is why you take and lean your body to the
driver. You have your rims back here (indicating), and vou
sit with your head down. ‘And you have the rounds which
you put your feet on. And that way, you go the same way
as the motoreycle does. :

Q. Do you try to coordinate your leaning with the leaning
of your hushand?

A. I do as the motoreyele goes. :

Q. (Indicating) Could you tell me, Mrs. Thompson, if that
is a picture of your motoreycle? First let me ask you this.
Who owns the motorcycle, you or your hushand, or do you all
own it jointly?

A. My husbhand owns it.

Q. Is this (indicating) your motoreycle, your husband’s
motorcycle? :

A. Yes, sir; it is. :

Q. Did T understand.you to say it was a two-seater motor-
cyele? .

A. Yes, sir; it is. It has not got two seats on it but it
rides for two passengers. '

Q. You call it a two-seater motorcycle if it is large enough
for two people to sit on it, is that what you mean?

A. Tt sits two people. If you let me, I will show -
page 24 } you. _

Note: Said picture now marked and filed as Defendant
Exhibit A.
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Q. Is that (indicating) another view of the same ma-
.chine?

A. Yes, sir; it is.

Note: Said picture now marked and filed as Defendant
Iixhibit B.

Q. I believe you were going to tell us something about the
seat now.

A. Yes, sir.

Q. Step over here and tell the jury. This is Defendant Ex- |
hibit A. ' Now what were yvou telling us about?

A. You see how this seat is right here. This is a spring
which holds it back:up. The driver sits on this part of the
seat, right here. The passenger sits on the back seat, which
where this spring is it brings the seat down level. '

Q. But both of you were on the one seat?

A. Yes, sir. That is the way it is made. .

Q. Ts that what yon wanted to tell us?
A. Yes, sir.
Q. How high is that motoreycle?
A. T have not the slightest idea.
page 25+ Q. They don’t measure them by hands like they
do horses? Would it be a 36-inch motorcycle?

A. ALl T know it is a 49 Harley Davidson 74.

Q. You hold on back here (indicating) as I understand
you?

A. Yes, sir.

. Q. You do not hold on around your husband?

A. No, sir. You are not supposed to.

. * . * *
page 27 }

[y . - L] ’ 3

" Witness stood aside.

page 28 } DONALD EDWARD THOMPSON,
: a witness introduced in behalf of the plamtlﬁ’ first
heing duly sworn, testified as follows:

DIRECT EXAMINATION..

Bv Mr. Wilbur Allen:
Q. State your full name, please
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‘ Donald Edward Thompson.

. Donald Edward Thompson.

How old are you?

. 23.

What is your occupation?

. Machine operator for E. R. Carpenter Company.
Were you operating a motorcycle, and your wife was
11d1110" with you on September 22, 19:)/“Z

A, Yes, sir; T was.

Q. Had you all been to the motorcycle races at the State
Fair on that day?

A. Yes, sir; we had.

Q. And then T believe the testimony is that you dropped
some friend off on Bancroft Avenue or left them off?

A. Yes, sir; we did.

Q. And )ou proceeded to go on home then?

- A. Yes, sir,
page 29 Q. Wasn’t your motoreyele involved in a colli-
sion with an automobile at the intersection of Ban-
croft Avenue and Richmond Henrico Turnpike?
"~ A. Yes, sir; it was.

Q. About what time was the collision?

A. Somewhere around 4:30. I don’t know exactly.

Q. In the afternoon?

A. Yes, sir.

Q. VVhlch direction were you going and on what street?

A. We were headed west on Bancroft.

Q. Which direction was the automobile headed and on
what street?

A. Headed south on Richmond Henrico Turnpike.

Q. As you approached the intersection approximately how
fast were von operating the motoreycle? '

A. Apnroximately 20 miles an hour.

" Q. Tell the gentlemen of the jury how the collission oc-
curred.

A. We were headed west on Banecroft; about forty feet or
two and a half car lengths from the interseetion I looked to
myv right and there were no cars coming. T looked hack to
my left, and there was nothing coming from that wav. By
‘rhat tlme I was entering the 111t(>rcec‘r10n And looked hack to

my right again. There was this car about 10 or
page 30415 feet from me.- And T w ent to curve to the left

to get out of the wav of the car, but just as I did-
that she hit me on the right-hand side.

0. What portion of the motoreyvele did she hit?

-A. The rear part of the motoreycle.

@>@>@>
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Q. The rear part of your motorcycle on the 11ght side?

A. Yes, sir.

Q. What happened to the motorcycle when she hit it?

A. It turned around in the street and landed on the south-
west corner against the sidewalk.

Q. What happened to your wife?

A. She was thrown approximately ten to fifteen feet further
than the motorcycle under—up in the grass there.

Q. I believe you said that you were about two and a half
car lengths from the intersection. And you looked to your
right?

A. Yes, sir; T did.

Q. And I th]n]\ that is about forty feet?

A. Approximately forty feet; yes, sir.

Q. Can you tell us how far _\ou could see up the Richmond
Henrico Turnpike to your right?

A. From forty feet you mean?

Q. Yes.
page 31}  A. Approximately 50 feet.
Q. Anything within that 50 feet?

A. No, sir: there was not.

Q. Then what did you do?

"A. T looked to my left and just kept on going. And we
entered the intersection, I looked back to the right again, and
there she was.

Q. About how far was she from you?

A. Approximately ten or fifteen feet.

Q. Can you tell us whether or not she had entered the in-
tersection at the time that you saw her?

A. Yes, sir.

Q. Were yvou in the intersection?

A. Yes, sir. :

Q. Tell us about how fast she was going?

A. She was going approximately twenty-five or' thirty
miles per hour. ' .

. s s . .

page 32}

» . . L] L 4 .

Q. Now the motorcycle that you were operating, can vou
tell us 'whether that was a motorcycle built for one or two
people?

A. Built for two.
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Donald Edward Thompson.

Q. T have here a title from the Motor Vehicle Department,
and will ask you if that is the application and the title of
which was issued for the operation of that motorcycle to you?

Note: Mr. Garrett examines said paper.

Mr. Garrett: Your Honor, this apparently was made out
by Mr. Thompson. To that extent it would be merely self-
serving on the question of whether this was a one or two
seater motorcyele.

The Court: T would have to hear some evidence on that.

Mr. Garrett: I do not question the proof of the
page 33 } title.

The Court: I know. I do not imagine there is
any controversy about ownership.

Mr. Allen: I want to introduce the application and the
title which were made at the time the title was issued to him,
to show that the application was made and the title was
issued for the two-seated motorcycle. I think that is relevant
and I would like to introduce it in evidence.

The Court: Is there any law on it? Are they required to
do that by some statute?

Mr. Allen: The statute is that two people cannot ride on
a motoreycle which is made for one. So when you register
the motoreycle you have to register it for either seating of one
or two people. : :

The Court: Let the jury step out for a few minutes.

Jury out.

By the Court: '

Q. Who made this out?

A. I guess Pinnell made it out. I only saw it the day I

- sold it. The bank had it until then, I guess.
page 34 } Q. Did you get a bill of sale with the machine
when you bought it? :

A. Yes, sir; T did. o

Q. You don’t have it with you, do. you?

A. No, sir.

The Court: Mr. Garrett, apparently what happened was
that Pinnell made this out for this man, and he never really
saw it, the bank had it. He just signed it at Pinnell’s.
He had to file it. -

Mr. Garrett: Well, Your Honor, it is his. I write deeds
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- for my clients but that does not make me responsible for the
" property, sir.

The Court: Can you put your hand on the statute which
deals with these things?

Mr. Garrett: You understand, sir, I am not making
any point of the authenticity of the tltle

The Court: You just say that the typed figure ‘2’ in
there is self-serving.

Mr. Garrett: Yes, sir. '

Mr. Allen: The statute, sir, is 46-183.1.

page 35+ Note: The objection is argued at length in
Chambers.

The Court: Well, T guess the only way 1t comes in here
is that motorcycle is a motor vehicle within the general
registration laws.

Mr. Allen: In addition to that it cannot come under the
laws of self-serving statements because the application is a
part -of the title. The title is issued on the application.
Therefore you show the application in the title to show that
the title was issued for a two-seated vehicle.

The Court: I will sustain the objection to it for the
time being. Personally I am inclined to think it is admissible,
but I want an opportunity to look it up. I will give you an
opportunity before you rest to raise the question again.

Mr. Garrett: All right, sir.

‘Note: Counsel return to the Courtroom, and the jury
returns to the box. -

“Jury in.

By Mr. Allen: (Continued)
Q. I hand you four photographs and ask you if these are
photographs of the intersection of the Richmond
page 36 } Henrico Turnpike and Bancroft Avenue, and if
they reasonably represent the locality as 1t existed
at the time of the collision.
A. Yes, sir. It looks the same to me, all except these cars
parked here on the right-hand side of Banecroft Avenue.
Q. Except in other words, for the position of the parked
cars or lack of them on the photograph, the general Iocahfy
is the same?
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i

Donald Edward Thompson.

A. Yes, sir; it is. There were cars parked there at the
time, but not on the picture.

Mr. Allen: We would like to introduce these pictures as
the next exhibits, sir.

Note: Said plctmes are now marked and ﬁled as Plain-
tiff’s Exhibits 3, 4, 5 and 6.

Q. T hand you Plaintiff Exhibit No. 3, and ask you if vou
will point out on this picture which str eet is Bancr oft Avenue
and which is Richmond Henrico Turnpike?

A. The one going this way is Bancroft Avenue, and the
one crossing is Rlchmond Henrico Turnpike (indicating)

Q. Is thls the area to your right over which vou said vou
looked? (mdlcatmw)

A. Yes, sir; it is.

Q And does this depict the shmbbc)y and so on
page 37 } the way it was at the time of the collision?

A. Yes, sir. That is all except for the cars along
in here (indicating).

Q. How close was a vehicle parked to the corner here
along the area there which you were referring to?

A. Approximately right in front of the house here (in-
dicating).

Mr. Garrett: This is No. 3 here

Q. About how far would the antomoblle be fl om the corner
approximately?

A. About thirty or forty feet.

Q. T now hand you Plaintiff Exhibit No. 4, and ask’ vou
which direction the camera was looking in that photograph,
along what street?

A. The camera was looking nolfh on Richmond Henrico
Turnpike.

Q. Show us Bancroft Avenue?

A. This way (indicating).

Q. Show us in that picture which direction the motorcycle
was traveling on Banecroft.

A. The motmcxcle was traveling in a westward direc-
tion.

Q. Which direction was the car traveling?

A. This way here (indicating).
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Q. This is.the same corner you pomted out in
page 38 | Plaintiff Exhibit No. 3¢
. A. Yes, sir it is. '

Q. I-now hand you Plaintiff Exhibit \To 5, and ask you
what that is a photograph of?

. Richmond Henrico Turnpike and Bancroft Avenue.
Which direction is-the camera looking there?

The camera is looking south.

Along what street?

Richmond Henrico Turnpike.

Which way was Mrs. Mann going in that plctule?
She was going south. ~

Which way were you traveling?

Traveling west on Baneroft.

I now hand you Plaintiff’s Exhibit No. 6, and ask you |
Wthh direction the camera was looking in that picture?

-A. Looking west on Bancroft.

"~ Q. Which dnectlon were you traveling in that photo-

graph?

A. Traveling west, coming this way (indicating).

Q. The photoo"raph would be looking east then, the opposite
way you were traveling, is that rivht‘?

CA. Yes, §es

Q. Looking cast on Bancroft then?
page. 39+ A. Yes, sir.
Q. You were traveling which way?

A. Traveling west.

Q. Show us whmh way west is on the photograph.

A. (Indicating) Coming this way.

Q. Which way was Mlss Mann going?

- A. This way, right here (mdlcatm ). '

Q. What about the size of the motoreycle, that is compared
to other motoreyeles? Would it be cons1dered small, average,
large, or what?

A I‘f is the large motoreycle:

Q. The large one?

A. Yes, sir; it is.

Q. When you were traveling west on Bancroft, approxi- -
mately how far out were vou from the curb of the street
there?

A. About eight to ten feet.

Q. That would be the north curb, you were about éight to
ten feet from the north curh? ‘

. A. Yes, sir.

@?@?@?@?@»
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Donald Edward Thvomps'on.

Q. When you sit on that motoreycle can you tell us whether
or not your head is below or the same, or above the height
of a car?

A. A little above the height of a car.

By the Court:

. Q. What point on the car?
page 40 }  A. The top of it.

Q. Did you go out to this intersection with Mr.

Fleet and attempt to place vourself at about the same height
you were in riding the motoreycle, and allow him to make
certain sight measulements"l

A. Yes, sir; I did.

CROSS EXAMINATION.

By Mr. Garrett:

"~ Q. Mr. Thompson, as I under stand 1t, when you approached
the intersection you looked to your: uoht first?

Yes, sir.

Miss Mann was on your ngh.t?

Yes, sir.

And you looked in that direction first?

Yes, sir; I did.

And then looked to the left?

Yes, sir.

And when you again looked, glanced around, I believe
you sald she was entering the intersection?

A. Yes, sir.

Q. Well, how far was her car apart from vour motorcycle
at that moment? 7 _

A. T would say approximately ten or fifteen feet.

Q. Had vou then entered the intersection?
‘page 41 }  A. Yes, sir; I had.
. Q. So at the point you saw her both of vou had
entered the intersection?

A: Yes, sir; we had.

Q. In the little space that remained there, Mr. Thompson,
you could hardly testify that she was going—as to exactly
“what speed she was going, could vou? _

- A. T said approximately. I don’t know for sure, no.

Q. You would not want to pin-point it down to either 25
or 30, is that what you are saying?

A. No, sir; I would not.

@?@?@?@?



18 Supreme Court of Appeals of Virginia
Donald Edward Thompson.

Q. What time did you leave the motoreycle races that
day? '

A. Approximately four o’clock.

Q. The Fair 0qouno'ls are not too far from this intersection,
are they? As a matter of fact, I think a lot of folks go out
the Turnpike to go to the Fairgrounds, don’t they?

A. I think they do, sir.

Q. You and your companion motorcycle had taken some
other circular route, I imagine, or something to get there,
but just where had you gone? '

A. I don’t know the name of the street that we took down

to make a right-hand turn off of that road to go -
page 42 } up Baneroft Avenue.
Q. Were you familiar with this inter sectlon‘?
Had you ever been across there before?

A. No, sir; not as I remember.

Q. Never been there before?

A. Not as T remember.

Q. When you saw that her car was entering the intersection
and vour motoreyele was entering the intersection, what did
vou then -do? You said something about the fact that you
curved to the left?

A. T tried to, yes.

Q. Did you apply your brakes?

A. T did not have time.

Q. I want to show you this photograph, Defendant’s Ex-
hibit B. That 1s your motoreycle?

A. Yes, sir.

Q. This also is yvour motoreyele, this Defendant’s Ex-
hibit A? '

A. Yes, sir; it is.

Q. Now can vou tell us how high that motoreycle is?

A. What part of it?

Q. Well, at the seat?

A. Approximately 35 or 36 inches tall. I don’t know for
sure. :

Q. And vou tell us, sir, that you can look over-
page 43 } top of the main part of an automobile sitting
on your motoreyele?
A. Yes, sir; you can.

Q. After the collision, do you deny, sir, that vou struck
partially the left part of the bumper of Miss Mann’s car?

A. I don’t know what part we hit.

Q. If she said that the left side was damaged, you would
not quarrel with that, would you?



Irma Mary Thompson v. Hazel Kathleen Mann 19
Herbert E. Boomhower.

A. I'don’t know. I didn’t look at her car. I don’t know
what side it was on.

Q. After you struck you went over to the curb, that is
where the motoreycle stopped?

A. Yes, sir. '

. Q. Then you were thrown off, and how far did you go
beyond that?

A. Approximately ten or fifteen feet, somewhere along
there.

Q. Did your wife go further than you did?

A. Yes, sir; she did.

Q. How far would you say she went?

A. Approximately 20 feet, 15 or 20, something like that.

- Q. When there is a person riding behind you on this seat,
do I understand that they have to sort of lean with the motor-
cycle as you do to make vour turns and so forth?
page 44 + A. Yes, sir; they do. _
Q. So that helps control the motoreycle, I take
it?

A. Yes, sir. )

Q. And T believe that you said that just before the collision
you attempted to curve to the left?

A. Yes, sir; T did.

Q. Which is a turn?

A. Yes, sir.

Q. Now who determines whether this is a motoreycle for one
person or two persons? Itis really a matter of choice for the
person who is riding, isn’t it? -

A. No, sir; it isn’t.

Q. How would a one-person motoreycle be designed?

A. Well, one thing, the seat is not as large as one built
for two persons. And it does not have the places for to:
put your feet on the one-seated motorcycle.

page 45 }

., . . - . .

Witness sﬂood aside.

page 46!  HERBERT E. BOOMHOWER,
called as a witness on behalf of the plaintiff, being
first duly sworn, testified as follows:
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DIRECT EXAMINATION.

By Mr. VVllbm Allen:
. Would you state your name, please?
Herbert E. Boomhower.
How old are you?
. 29. .
Occupation?
. Motorcycle dealer.
What make of motorecycle?
. Harley-Davidson.
Did you sell a motoreycle to Mr. Thompson?
. Yes, sir.
The plaintiff’s husband in this case?
. Yes, sir.
I believe it is a Harley- Dav1dson 49, No. 74”2
. Yes, sir.
. I hand vou Defendant’s Exhibits A and B and ask you
if they are pictures of that motorcycle?
- A. Yes, sir, they appear to be.
Q. Could you tell us whether or not that motorcycle is
manufactured for two people to ride on it or
page 47 } manufactured for one?

A. All motoreycles of this type are basically
manufactured the same. It is the equipment which is in-
stalled which determines whether it is to be ridden by one
or two. If it be any good to you at all, T brought this down
with me (exhibiting folder).

You see, the two on the left are solo machines. The large
pictured one is the dual machine. That is the buddy seat
equipment machine. You notice the two small ones on the
side over there, equlpped with a very small seat, no facilities
for a passenger’s feet.

Q. Is the motoreyele shown in the picture equlpped along
the same lines, the motowvcle with two people on it, as the
motoreyele you see in Defendant’s Exhibits A and B”l

A. Yes, sir, it is equipped for two people.

Q. It is equipped for two people?

A. Yes, sir.

@»@»@»@»@»@»@»@

Mr. Allen: I would like to offer this as Plaintiff ’é Exhibit
7.

‘Note: Filed and marked accordingly. |
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Q. Mr. Boomhower, would you come over here and show
to the jury the motorcycle in the picture which has the same’
equipment as the motorecycle shown you in Defendant’s .

Exhibits A and B?
page 48+ A. This picture here with the dual equipment.
Q. What equipment does that motorcycle have,
for example, that the one which is owned, designed and
equipped for one person does not have?

A. Note the long dual buddy seat, we call it, and the solo
saddle here and this footrest here is an additional item which
1s not on this solo standard machine.

Q. Is this motorcycle here with the equipment as shown on
it designed for two people? :

A. Yes, sir.

Mr. Garrett: My objection is the same, self-serving. As I
said, it 1s self-serving.
The Court: We will take it up later.

Q. T hand you an application, Mr. Boomhower. I bhelieve
vour signature is on here as a notary public, and ask you if
this is the application and title for the motorcycle shown in
Defendant’s Exhibits A and B?

The Court: Who made it out, too, please.

A. The actual filling out of the form I supplied the informa-
tion and filled the fmm out and the place of authority that is
signed here is signed by my assistant, John Wllg\, and T

notari.zed it in the three places that it had to be, and
page 49 } it states here: passenger vehicle, seating capacity—

Mr. Garrett: Just a minute now. That is the very thing
we object to. My same objection, Your Honor.

The Court: I overrule the objection.

Mr. Garrett: KException.

Q. Go ahead then and just state what you were going to
state.

A. Well, when T was approached Mr. Thompson asked me
about the same thing. T told him that form 17 it seems to me
that it would be self—satlsfvmcr here that it is equipped for .
two people, on the appheatlon That is all T meant to offer
by what T said then. I didn’t mean to upset anything.
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- Q. In other words, the apphcatlon itself shows that it was
equipped for two? -
A. Yes, sir.

The Court: He said he made it out.
Note: Filed and marked Plaintiff’s Exhibit No. 8.

Q. What is the height of that motorcycle, could you tell
us approximately, your sitting height? The height of the
seat from the ground, I mean, approximately.

A. It would vary a couple of inches, but in the neighbor-

hood of 35 inches.
page 50 } Q. Could you tell us whether that is higher
or lower or the same as say a seat in a modern
new automobile? _

A. 1 am not too familiar with the new automobiles. 1
would say from my automobile the seat position would be
higher on a motorcycle. In my own automobile I sit down in
it; in this I sit up . o

CROSS EXAMINATION.

By Mr. Garrett:

Q. T looked at the literature there to see just what the
height was and all I could see was the fact it was low hung.
Does that mean it is lower than other motorcycles?

A. That.means the frame itself is low hung to attain a
lower center of gravity for better handling.

Q. Would the seat be 35 inches high when someone is
sitting on it?

A. That is why I said it would vary slightly, maybe a
couple of inches either way from hitting a bump. The spring
travel on that buddy seat is about 214 inches.

By Mr. Allen:

Q. A heavy man would weight the seat down a little more
than a light one, for example?

A. Yes, sir. .

Witness stood aside.
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page 62 CHARLES H. FLEET,
a witness introduced in bhehalf of the plaintiff, first
. being duly sworn, test1ﬁed as follows:

DIRECT EXAMINATION.

By Mr. Wilbur Allen:

Q. Would you state your name, age, and occupation, please,
SiF.

A. Charles H. Fleet. Civil Engineer and surveyor. I am
70 years old.

Q. Mr. Fleet, would you tell us what education and train-
ing you have had to qualify vou as a civil engineer and sur-

- veyor?

Mr. Garrett: T will admit Mr. Fleet’s‘ qualifications.

Q. Mr. Fleat, at our request have you gone to the inter-
section of Baneroft Avenue and Richmond Henrlco Turnpike
and made a survey?

A. T did. ,

Q. And have you made a map based on that survey?

A. T did.

Q. T hand you a map and ask you if that is a copy of the
map you made? (Indicating)

A. That’s right.

page 63+ Mr. Allen: T would like to put this up on the
board here, if I may have it marked as the next
Plaintiff’s I0xhibit, and then question him abhout it, sir, so that
the jury can see it.
The Court: All right, Mr. Allen.

Q. Is that the map you made?

A. This is the map that T made on April 23, 1958.

Q. What is the scale of that map?

A. The scale is one inch equals twenty feet. Thls you |
see, is Bancroft Avenue. The driving space in there is, on the
east of Richmond Henrico Turnpike, is 30.15 feet wide. Over,
on the other side it is 30 feet wide. The driving space, the
hard surface—there is no curbing on Richmond Hen] 1co Turn-
pike. The hard surface there is 17 feet wide.

Q. Generally which direction does Bancroft Avenue run?

A. What would be called east and west.
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Q. How about Richmond Henrico Turnpike?

A. That would be north and south.

Q. Have you made another map, an enlar crement of that
intersection?

A. This (indicating) is a portion of that map there, only
on a much larger scale.

page 64+ Note: Said two plats are now marked and filed
accordingly as Plaintiff’s FExhibits Nos. 9 and 10.

Q. Mr. Fleet, would you point out what, if anything, might
constitute an obstruction to traffic on the northeast corner of
this intersection?

A. This tree, this sign post here, street signs, mailbax,
this tree here, this pole here, shrubbery in here (indicating).
Now that is too far back there, but this hedge right here’
(indicating).

Q. Can you tell me generally if traffic traveling west on

* Bancroft and traffic traveling south on Richmond Henrico

Turnpike, as to whether or not they would have a clear view

- of each other as they approached the intersection say within

60 feet of each other?

A. Neither Richmond Henrico Turnpike or Bancroft, or
back on Banecroft, a moving vehicle would be visible at those
points. Now of course, if someone were standing behind a
pole, but if he is walking you would see him.

Q. First, traveling in a westerly direction on Bancroft,
that is appr ommatels eight to ten feet out in the street from
the north curbing line there, at a distance of 60 feet, how far
could a person see to his noht“l '

A. A person trav ehnfr down here, Bancroft here,
page 65 } at 60 feet from this line of the intersection her e,
back here, could see up this road here, up the

Turnpike 68 feet.

Q. At approximately 40 feet how far could he see?

A.- At 40 feet back here he could see 48 feet up here on the
Turnpike.

Q. And twenty feet?

A. At twenty feet on Bancroft he could see 100 feet up
fhele Those distances are by actual measurements on the
ground at those different pomts :

Q. An automobile traveling in the right-hand lane headed
south on Richmond Hennco Turnpike, what sort of vision
would that person have to their left of traffic approaching
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west, or moving in a westwardly direction along Bancroft
Avenue, say first at 60 feet?

A. At 60 feet an automobile back here could see about 68
feet up here (indicating).

Q. How about at 40 feet?

A. At 40 feet here on the Turnpike, a person could see 106
feet up this road, up Bancroft (indicating).

Q. .How about at 20 feet?

A. At 20 feet they have, well, certainly, a 300-foot visibility
up there. At 20 feet back I could see dogs crossing the street
back towards the next square. - _

Q. How can you account for the fact at 40 feet and 20 feet

a person moving in a southerly direction on Rich-
page 66 } mond Henrico Turnpike had approximately two

‘times or better the vision a person tlavehno west
here would have at 20 and 40 feet?

A. Well, Richmond Henrico Turnpike is slightly higher
than Banecroft. That gives them the advantage, and they
look over this hedge and can see up through here (indicating).
And also Bancroft Avenue comes up. As you go east it is,
slightly downgrade. As you come back—If you travel west-
wardly slightly downgrade. And back here to the east it is
upgrade (indicating). This is also downgrade (indicating) .
and back here you can look over here and see pretty plainly
"(indicating).

. Q. How.about the ecrown of the road? How does that affect
visibility on Bancroft?

A. Well, out in the road slmhtlv higher than you would be
up at the curb. It is a crown in the road about six to eight
-inches above the gutter here on each side (indicating).

Q. Can you tell us whether or not you made those sight
measur ements with automobiles parked along the north curb-
ing line of Bancroft Avenue, and if so, about where the auto-
mobiles would have been?

A. The automobile was back about 40,—or 48 feet from the
intersection, parked along the curb here (indicating). And I

also made the same measurements and observa-
page 67 } tions.
Q. Have you taken into consideration the height
a person would be sitting on a motorcycle in making your
measurements ?

A. Yes, sir. ‘T had Mr. Thompson demonstrate to me
how high his head would he if he were on a motoreycle. Now
he could do that very well, I think, because when you sit on the
seat of a motorcycle vour feet have got to touch the pave-
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ment. In doing that he demonstrated the height that he
would be on the motoreycle. And his head was visible, or
some of his body was visible over the top of the car.

Q. Can you tell us whether or not Mr. Thompson placed the
automobile parked along the curbing line whele it was at the
time of the accident?

A. He stood there and got us to move the car, and said that
that was where the car stood

Q. Did you then maesure the distance from that aufomo-
bile to the cur bing line of Richmond Henrico Turnpike?

A. I did, about 48 feet, to the west end of it.

Q. I have some cars here. Would you place an automobile
in about the position he put it in on your map?

A. (Witness doing same).

Q. Draw a line about where the car would be.

- A. (Witness doing same). .
page 68} Q. On Richmond “Henri ico Turnpike place an
automobile at first 60 feet in the right-hand lane
of the Turnpike, if you would.

A. (Witness doing same).

Q. Also while you are there, measure that 40 feet and 28
feet, if you would?

Al Yes, sir (witness doing same).

Q. Would you draw a mrcle around the car, first in the 60-
foot position.

A. Yes, sir.

Q. Now put inside that circle the dlstance he could see at
60 feet, if you will, please.

A, (\V1tness domcr same).

Q. Now do the same thing for 40 feet and 20 feet.

A, (Witness doing samnie). ,

Q. T ask you if in lookmo from the 20 foot and the 40 foot
position if you can see over top of the automobiles clearly
which are parked along the north side of Bancroft Avenue?

A. At which now, 40 or 207

Q. Say at 20 feet,

A. Yes sir; you can see over it.

Q. In other words, the Richmond Henrico Turnpike is high

enough so ‘that you can see over top of the ca1s”2
page 69 } A, Tt cuts off some view, but you still can see
over it.

Q. I believe you said you could see dogs in the street?

A. At 20 feet back it would not have any effect back here
(indicating). Of course it would right down through here.

Q. Would you indicate the position of the motoreycle at 20,
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40 and 60 feet, and then put what he could see inside of the
little area there?

A. (Witness doing same) This is the motoreyele at 20 feet,
40 feet, and at 60. This is the car at 20, 40, and 60 feet back. ’
And in those measurements it was taken from the lines of the
driveway, which is I think considered the intersection.

Q. These sight measurements, were they made by you heing
out at the lnte1sect10n and looking?

A. Made on the ground at this location, the Richmond
Henrico Turnpike and Bancroft Avenue. And those distances
were measured.

Q. At 60 feet would each of the individuals have a clear
view of the other as they approached the intersection?

A. They were—They would he plainly visible, if T may
answer it that way.

Q. Mr. Fleet, I hand you Exhibit No. 3 for the

page 70 } Plaintiff, and ask you whether or not taking into

consideration the condition of the shrubbery, as

shown in that photograph, which has heen testified to as being

the condition at the time of the collision, whether you would

have as good or a hetter view out there when you made vour
measurements?

A. Visibility at the time this picture was taken was better
than it is today. The reason I say that is that you can see
the bottom of that siding or shingle, the white shingles on the
house, right along in through there where this hedge would
affect your vision. And when I got out in the road and lined
up this post with the porch, and got in the same position the
camera was in—and that hedge today you cannot see from this
tree back towards the rear of the house (indicating). . You
can’t see the bottom of that weatherboarding and siding at all.
The hedge is higher now than it was when this p1ctu1e was
taken.

CROSS EXAMINATION.

By Mr. Garrett:

Q. T want you to explain to me again how you can see
further one way than vou can the other. As I understand it
now, you say at one point up here, if you are coming south on
Henrico Turnpike you can see at 20 feet, I believe vou said
that you can see a dog 100 feet down the street here, sir

(indicating) 7
page 71} A. At 20 feet I said T could see dogs up here
" practically 300 feet. (Indicating).
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Q. Why couldn’t the doos see 5011”2 ,

A. T don’t know. Might not have been lookmcr that way.

Q. If he is up there he can look 11011t back at you, can’t
hez

A. Yes, that’s right. At 300 feet back up in here you could
see a car at 20 feet back (indicating).

Q. That is exactly it, isn’t it?

A. Yes, sir.

Q. And at 60 feet then why couldn’t you see”l I can’t
quite follow you on that? Someone lookmO" from 60 feet
at someone over here, whether it is 30, 60, or 90, why that
person up there could not look right bacl\ at th‘lt person?
(Indicating)

A. If you notice here, Ml Garrett, at 60 feet back here his
vision is 68 feet up here (indicating) and—

Q. Stop right there now—

A. At 60 feet back here the vision is 68 feet up here (in-
dlcatmg) They are both the same.

Q. That is what I mean, no difference in either one of them,.
one of them has no more opportunity to see the othel than _
the other one has to see him, isn’t that right?

A It is a shoht advantacre on the Richmond
page 72 } Henrico Tulnplke It 1s'a httle above it, and ‘'you
can look over the hedge a great deal bette1

Q. This is looking up the Richmond Hem ico Turnpike to the
north, that is Plalntlif s Eﬂnblt No. 4, is that right, that is
’ lookmﬂ north?

A. Yes, Sir.

Q. There is a bank there, is there not?

A. As indicated here—

Q. You show here there is & three- foot bank”l

A. Correct.

Q. Then you have a hedge, you have it marked three and
one half feet high?

A. Right. .

Q. Is that right?

A. Yes, sir.

Q. So that the six and one half foot obstruction, that ob-
tained right up to the corner, doesn’t it, \11 Fleet, up to the
corner of the property line? -

A. No, sir. T would say it was three and one half feet
above the ground, because this is a mound in here three feet
high (indicating).
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Q Does not the picture show the bank going straight on

9
A The bank is slightly up from the 10ad, yes, but when you
look across this way—now wait a minute, across
page 73 } this way your road here is almost level with this
, bank (indicating), and the only obstruction would
be down at the lower part of the car, the top is visible.

I did not say that you could see all of the car completely,
or the roadway at that point. I said a car approaching would
be visible, a motor cycle approaching would be visible, the
man riding it would.

Q. The driver 1s—now I am speakmg of the driver of the

motoreycle, his head is the highest point, isn’t it, Mr. Fleet?

A. Correct.

Q. So also it would probably be higher than the driver in-
an automobile?

A. I would say that it demonstrated that way, yes, sir.

Q. Then I cannot understand why if someone is in a car
on the Turnpike and can see someone down here on Banecroft
(indicating) at a given point why that person cannot look
right back .and see this automobile approaching?

A. Well, at 60 feet they are both equal. Now at 40 feet
I went back on both sides and measured the distance. And
at 40 feet back on the picture he could see 106 feet back.
And at 40 feet back here (indicating) he could see 48 feet up

here on the Turnpike.
~page 74+ Q. And the fellow up there could see him, isn’t
that right?
A. Oh yes. When you see one you see the other, of course.
Q. Those were measurements taken after that picture was
taken. Let me get one thing straight now. He pointed out
to you this automobile, is that right, that is Mr. Thompson?

A. Correct.

Q. And he said that is where his motoreycle was?

A. No, he said that is where the automobile was parked
there.

Q. The parked cal“l

- A. Correct.

Q. From that pomt how far can you see up the Turnpike?

A. From the front of it you could see up there 48 feet, from
the front.

Q. That is when the auntomobile has no interference whatso-
ever with this point here (indicating), 40 feet back, at 40 feet
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Clara'L. Walker.

he could see 48 feet, you mean?

A. Correct. :
: Q. And someone at 48 feet could only—well, at
paoe (o b 40—

A. Mr. Garrett, at 40 feet up there (indicating)

they could see 106 feet up here (indicating).

Q. Which would include the place where he was?

A. That’s correct.

Q. Have you been out there since April?

A. Yes, sir.

Q. You said the hedge is higher now than it was When the
pictures were taken?

A, Yes, sir.
"~ Q. You have it on your map as a three and a half foot

hedge?

A. That was in April. '

Q. You don’t know what the helght of it was, you were not
out there in September of last year? '

A. No. But I do know it was much better visibility at that
time than there is now.

Q. Because-the hedge has grown higher?

A. Yes, the hedge and some of the other shrubbery.

* * * * ]

pagé 76 ¢

[ ] L ] L ] * [ ]
R

- Witness stood aside.

* * * * *®

page 77 } MRS. CLARA L. WALKER,
: called on behalf of the plaintiff, benw first duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Wilbur Allen:
Q Will you state your name, please?
A. Clara L. Walker.
Q. Your age?
A. 42,
Q. Occupation?
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A. T am a machine operator.

Q. What is your address?

A. 500 Bancroft Avenue. ‘

Q. Mrs. Walker, I believe you live in the house that is shown
in Plaintiff’s Fxhibit No. 3¢ :

A. Yes, I do.

Q. Were you at home on Sunday, September 22nd, around
4 o’clock in the afternoon? : .

A. T was.

| page 79 }

L L J * ® *

Q. With reference to this hedge which appears in Plain-
tiff’s Exhibit No. 3 along the side of your house, describe
that hedge to us.

A Well, is isn’t very much of a hedge. It is just a little
old stragglv—lt is supposed to be a hedge, but it isn’t thick
or anything and the view is all right in my estlmatlon because
I think it was a city ordinance or somethmg, they wrote us a
letter—I have it on file at home—to keep it trimmed back
so there would not be any difficulty in the motorist’s sight.
So we try to keep that cut back and which I want to remove
it. We tried to—you know, this side of the hedge is the
city property, but we keep it cut down. It is tr ees and all
that will grow up, but we keep that cleaned off ourselves, but
as far as the hedge it doesn’t block the view.

CROSS EXAMINATION.

By Mr. Garrett:

Q. T'understand you want to remove the hedge?

A. Well, T always said if it did cause trouble
page 80 } well, T think it would be a little bit better sight to
remove it.

Q. It would improve the sight?

A. Yes, sir.

Q. You mean the sight of people meeting at that corner?
- A. Oh, ves.

Witness stood aside.
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Mr. Allen: T believe that is all, Your Honor. I believe the.
lady testified she was 21 years old. At age 21 she would have
a life expectancy of 45.66 years.

The plamtlfr rests.

page 81} L. E. STOTT,
City Police Ofﬁeel first bemtr duly sworn, testlﬁed
as follows: .

DIRECT E\AMI\TATION

By Mr. Garl ett:
Q. State your name, please, sir.

A. Lynwood Everett Stott,

. You are. a Police Officer of the City of Richmond?

. Correct.

. How long have you been with the Police Department?

. Three years.

. Did you investigate the accident that we are here liti-
gating today?

Yy Yes, sir; I did.

Q. Do you know what time you arrived at the scene of this
accident?

A. T received a call by Police radio at 4:27, and I would
estimate my arrival to be about four or five minutes later.

Q. Tell us what you found when you arrived at the scene
of the accident?

A. Yes, sir. As T previously stated I received

page 82 } a call at 4:27, on the 22nd of September, 1957, to

proceed to the intersection of Bancroft and Rich-

mond Henrico Turnpike, to investigate an -accident which
resulted in personal injury.

Upon arriving at the scene, the injured party, Mrs. Thomp-
son, had been canled to ‘rhe hospital. At least she was en
route to the hospital, by city ambulance.

I found that the collision was a two-vehicle colhsmn
which occurred between an automobile owned and operated
by Miss Hazel Kathleen Mann, traveling south on Richmond
Henrico Turnpike, and that of a ’49 two- wheel Harley David-
son miotorcycle, owned and operated by Donald Edward
Thompson.

Tt seems that ‘rhe Tompson vehicle was also occupied bv the
injured party, who I understand was sitting behind the
driver. There are no traffic controls at tha.t intersection.
By that T mean no signs of any nature.

@b>© O b
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" The intersection measurements that I took with a tape
at.that time, they showed the intersection of Bancroft Avenue
at Richmond Henrico Turnpike to be thirty feet wide. Tlie
Turnpike at Banecroft is 17 feet 10 1neheb, accmdlno to my
measurements.

The westbound mo‘oorcycle, according to the measurements

that I made on the scene, I put the point of impact
page 83 } to be from the easternmost part of Richmond Hen-

rico Turnpike into the intersection to be 7 foot 6
inches. That was the portion of the motoreycle which was
collided, the right rear side.

The left front of the southbound automobile operated bv
Miss Mann had at the point of impact entered the 30- foot
intersection 16 feet.

I was not able to determine any skid marks by the motor-
cyele, but I found that the Mann vehicle left 6 feet of skid
marks.

I interviewed both of the operators not in the presence of
each other.

Q. As I understand it, Miss Mann had thirty feet of dis-
tance to cross the inter sechon and she had traveled vou say
16 feet of that distance—

"Mr. Allen: The point of impact I believe he said was
16 feet. ' :

Q. Well, the point of impact. The distance she traveled
to the point of impact was 16 feet, I understood you to
say?

A. From the northern side of Bancroft Avenue, that’s
right.

By the Court:
Q. From the curbline? :
" A. I don’t recall it was a curb, but the edge
page 84 } of the hard surface.

By Mr. Garrett: (Continued)

Q Then she had gotten past the midpoint of crossing the
intersection, had she not?

A. From my observation of the scene of the accident T
would say that the front of the vehicle had crossed the-

- center.

Q. The motoreyele. had to go 17 feet T believe you sald
to go across the intersection, is that right?
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A. The intersection of the Richmond Henrico Turnpike is
17 feet 10 inches. :

Q. How much of that distance had the motoreycle gone?

A. The point of impact of the motoreyele, inflicted by the
extreme left-hand side of Miss Mann’s vehicle was 7 feet 6
inches, from the eastern curb to that left skid mark of her
front tires.

CROSS EXAMINATION.

By Mr. Allen:

Q. Officer Stott, the motorcycle was struck on the right
rear side, I believe?

A. That’s right. :

Q. In other words, the automobile ran into the right rear
side of the motorcycle?

page 85}  Mr. Garrett: I objectto Mr. Allen’s saying who
ran into who. ' ,
The Court: Well, it isn’t very important. I believe it is
up to the jury to say.

Q. Describe the damage to the motoreycle.

A. The damage to the motoreycle, I have it as to an esti-
mate in dollars and cents. I figured it to be—

Q. No, I didn’t mean that. Tell us where the damage
was located on the vehicle?

A. Right rear.

Q. And the damage I believe you have already testified
was on the extreme left-hand side of Miss Mann’s car?

A. T have in my notes that it was the full front.

Q. Full front? ' ‘

A. Yes, sir.

Q. Do you recall what you said about ‘‘the extreme left-
hand side’’? I just made a note of those words when you
went through your testimony. '

A. T think I was referring to the portion of the vehicle
which struck the—rather part of the damage to the motor-
cycle inflicted by the extreme left-hand front of the car. That

is where I got the measturement of 7 feet 6 inches.
page 86t Q. The point of impact I believe you testified

was 7 feet 6 inches into Richmond Henrico Turn-
pike from Baneroft Avenue?

A. That is right. :

Q. And that according to your measurements Richmond
‘Henrico Turnpike is 17 feet 10 inches?
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A. Yes, sir. :
Q. It is difficult to tell exactly, in other words, not having
curblines, the exact width of the road, isn’t it? In other wor ds,
it breaks off on the end there and probably is a little d1ffe1 ent

width at different points?

A. Tt isn’t exactly uniform, no.

Q. Now if his vehicle at the time of the impact was struck
on the left rear, which was 7 feet 6 inches in the Richmond
Henrico Turnpike, then her automobile at the time was on its
left-hand side of the road, wasn’t it?

A. That was struck on the right rear.

Q. So that the Mann vehicle at that point was on the left-
hand side of the road, was it not?

A. Let’s see (Pause) The left' front skid marks of the
Mann vehicle, that portlon of the car which struck the motor-

cyele was 7 feet 6 inches from the eastern curb-
page 87 } line. That would put her over the center of the
street.

Q. In other words, half of the highway would he almost,
in other words 7 feet 10 inches, it would lack— nine feet
lacking one inch of being nine feet?

A. That’s right.

Q. So the point of impact was 7 feet 6 inches; then it would
lack approximately, it would be a foot and three inches on
the wrong side of the road, that is he1 automobile at the time
of the 1mpact?

A. Judging by that, I would say yes, that’s right.

Q. That is true, is it not?

A. That’s right.

Q. Where was the front part of the motorcycle at that
time ?

A. T was unable to determine that from the evidence at the
scene.

Q. The front part of the motoreyele is bound to have been
ahead of the rear, though?

A. That’s correct.

Q. In talking to Mr. Thompson did he tell you what, if
anything, he did to try to avoid the collision?

A. Mr. Thompson stated to me at the hospital that he
was traveling—I will go through the entire statement if vou

like?
page 88 } Q. All right, sir. .
A. He was traveling west on Banecroft Avenue
As he entered the intersection he saw vehicle No. 1 on his
right. Mr. Thompson stated to me he was traveling at a
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speed of approximately twenty miles per hour. He said he
saw this vehicle on his right and he attempted to pull his
motoreyele to the left in an attempt to avoid the collision.
He said he did not have time to apply the hand or foot brake.

Q. Did you also take a statement from Mrs. Thompson ?

A. Yes.

Q. What did she tell you?

A. Mrs. Thompson stated to me that she was ‘traveling
south on Richmond Henrico Turnpike. Rather I mean Miss
Mann—TI believe we said Thompson—

Q. Yes, Miss Mann, I mean.

A. She stated to me that she was traveling south on Rich-
mond Henrico Turnpike. I asked her the speed she was
traveling, and she said she did not know, but not fast. She
stated to me she entered the intersection. She approached
the intersection in a manner that she considered cautiously.
And vehicle No. 2 was suddenly right in front of her. She
stated she applied the brakes hut was unable to avoid striking

the motorcycle. o
page 89 } Q. In other words, when she entered the infer-

_ section the motorcyele was right in front of her?

A. She said the motorcycle was sitting right in front of
her.

Q. When she entered the intersection?

- A. Yes, sir.

Q. She was unable to avoid hitting it?

A. That is what she said. )

Q. I hand you a photograph, and ask you if you can
identify that photograph, and those marks in it as being the
marks made by Miss Mann which you measured? ‘

A. This appears to be the intersection all right, but I
could not absolutely identify these marks as being the same
that I saw that day, T don’t believe. ’

Q. Can you tell us whether those marks appear to be about
the same length, and in about the same position and so forth
as the marks you saw there that day?

A. They seem, as well as I can recall, to be approximately
the same.

Mr. Allen: T would like to offer that as the next Plaintiff’s
Exhibit. '

Mr. Garrett: 1’6111‘ Homnor, Mr. Stott is rather indefinite
about this. T feel that we should have more proof. He says
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he does not know whether they are the-marks or

page 90 } not.
' Mr. Allen: Your Honor—

Mr. Garrett: Oh, all right. Go ahead.

Note: Said plctule now marked and filed as’ Plaintiff
Exhibit 11.

Q. Officer Stott, can you look at this other picture and tell -
us whether those marks in that picture look like the marks
that vou saw there at the time you investigated the accident?

A. There again, I have to say they resemble those I saw
that day. 1 could not abhsolutely say these are the same
marks.

Q. In other words; you found some ma1ks there?

A. Yes.

Q. And those marks, are they about the same place as the
marks you found?

A. T would - ‘say they would be about the same place; yes,
SiT.

Q. Do thev look like the marks you saw there?

A. As well as I can remember.

Mr. Allen: T offer that as the next plaintiff’s exhibit.

Note: Said picture is marked and filed as Plaintiff Exhibit
12. '

Q. What were the weather conditions?
A. The weather was clear; the street surface
page 91 } of course was blacktop. It was dry.

RE-DIRECT EXAMINATION.

By Mr. Garrett:
. Q. Mr. Allen says that by reason of the motorcycle having
entered 7 feet 6 inches at the time of the collision that—

Mr. Allen: I did not say that it entered.
The Court: Point of impact.

Q. —point of impact 7 feet 6 inches. That that indicates
that Mrs. Mann’s car was not entirely on the right-hand side
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of the precise center line of the street. Well now, if she had
gone 16 feet when the impact occurred it would likewise follow
that the motoreyele was not on its right-hand side of the
street, wouldn’t it, sir?

A. That’s right.

Q. So that apparently both of them were somewhat on the
wrong side of the center line of the street. Now Mr. Stott,
can you tell us, step over here a minute, and I will ask you on
Defendant’s Exhibit No. 11, that is a plat of the scene, this is
north and south, east and west (indicating), can you tell me if

these two manhole covers are the same two that
~page 92 } show in the center of that intersection?
A. T imagine it would be. I did not take parti-
cular notice of them that day.

Q. These skid marks are to the west 'of this second man-
hole, the sewer manhole, is that correct?

A. They are west of those, yes, sir.

Q. And apparently south of them also?

A. Yes, sir.

Q. And that indicates the same thing, does it?

A. T think so.

here?
A. Yes, sir.

RE-CROSS EXAMINATION.

By Mr. Allen:

Q. Officer Stott, T hand you Plaintiff Exhibit No. 11, and
ask you if you can point out on this exhibit the point to which
yvou measured the 7 feet 6 inches and the 16 feet?

A. Yes. I measured the 7 foot—(Pause)

Q. The point to which you made those measurements?

A. This is the best that I recall (marking on

page 93 | diagram). Oh, excuse me, I may have made a

mistake on that one. T could not be sure about this

one—(Pause) I would hesitate to say concerning that for sure.

T am quite confident that we measured from here where the

tracks started to curve, to change du ection (indicating). I
am not sure about the 16-foot one.

Q. You are not sure exactly \\hele vou measured from to
reach the 16 feet?

A. Not by that picture, no, sir.

Q. That is Plaintiff E\hlblt No. 12 we are talking about

N
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Hazel Kathleen Mann.

Q. Do you know what made her marks curve to the right
like that?

A. T couldn’t say for sure, no.
Witness stood - aside.

page 94 } HAZEL KATHLEEN MANN,
the defendant, first being duly sworn, testified as
follows:

DIRECT EXAMINATION. ‘

By Mr. Garrett:

Q. State your full name, please, ma’am.
+ A. Hazel Kathleen Mann.

Q. What is your occupation?

A. T am a registered nurse. I work for three doctors
at the Mechanicsville Medical Center.

Q. Where do you live?

+ A. T live at Ellerson, Virginia.

Q. In Hanover?

A. Yes, sir.

Q. This was a Sunday, were you wor kln(r that day?

A. No, sir.

Q. Where had you left from immediately before you came
to the scene of this accident?

A. My home.

Q. Ellerson?

A. Home, Ellerson, yes, sir. :

Q. What route did yon take from your home to
page 95 } the scene?

A. From my home to the scene I took Meadow"
Bridge Road.

Q. “Where did you come onto the Richmond Henrico Turn-
pike?

A. Coming in on Meadow Bridee there in front of the Fair-
grounds, and then the Hemlco Turnpike goes through where
that intersection is there in front of the ]“anoloundS

Q. Where were you going, Miss Mann?

A. T was going to the Eastern Star Home, on the corner
of Chamberlayne and Brookland Park Boulevard.

Q. What 'was yvour purpose in going there?

A. T wag going to deliver some birthday presents to some
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of the guests there. 1 was chairman of that committee in our
Kastern Star Chapter at Mechanicsville, and I had the duty
of seeing about these old ladies’ blrthdays, Just to make them
happy. That was where I was going.

Q. What T want to know now, is dld you have any paltl-
cular time you had to get there?

A. No, sir. '

Q. How fast were you going as you approached this in-
tersection?

A. Well, T travel that road fr equently going
page 96 } to that same place. I would say my speed was
between 20 and 25 miles-an hour.

Q. Tell us as vou approached the intersection just what
you did with reference to looking and so forth?

A. As I approached that inter sectlon I slowed down my
speed, as I usually do, and I looked left. I looked left and
I saw nothing, and I looked right and I proceeded ahead.

Q. How far could yon see to your left?

A. To my left as well as T can remember I would say the
distance of two houses. That is houses sitting on two lots.

Q. Had you then entered the intersection, or were you yet
appr oachmo it? :

A, Well, I was approaching the intersection.

Q. After you looked to your left what did you then do with
reference to'lookout?

A. Tlooked to my left, and then I looked to my right.

Q. What next occur 1ed‘?

A. Tlooked straight ahead and pl oceeded. And I had gotten
- —(Pause)

- Q. Go ahead and tell us exactly how the accident hap-
pened.

page 97} A. I saw nothing from my right or my left. And
I had gotten well into the intersection when I re-

alized that it was a motoreycle right at me. And I knew that

we were going to have to collide. I applied brakes and stopped.

Q. W here were you with reference to the inter sectlon when
you first saw the motorcycle?

A. Twas well into the intersection, and I felt that the motor-
cycle was about six feet from me when I realized it was there.

Q. Had the motoreycle entered the intersection when you
first saw it?

A. To my knowledge I don’t think it had entered it, but I
had the feeling that they were turning to avoid me, going
around the fr ont of my car.
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Q. Ibelieve you said that you applied youl brakes?

" A. Applied my brakes and stopped.

Q. Were you moving or were you stopped when the actual
collision occurred?

A. Now that I don’t know. I applied my brakes and stopped.
I knew—when T realized that we had hit like that my car was
choked out, and I had to start it up again to get off the street.
I felt as thoucrh I stopped nght in my tr acks When I applied

my - brakes.
page 98 Q. Could vou tell the speed of the mo’rm cyele?
A. No, sir.

Q. T believe you Sﬂld that you moved your car after you
saw that—

A. Yes, sir.

Q. Where did you move your car?

A. To the right curbing.

Q. What did you do then?

A. Well, before T moved my car I saw that Mrs. Thompson
had been th1 own from the motoreyele. I saw her thrown, and
she turned over like that (indicating) on this person’s lawn I
realized someone was hart. So. I moved my car and imme-
diately went over to offer aid. :

* . * L] -

page 99 }

» *® * » *

Q. Can you tell me whether or not these skid marks are the
ones which were left there? (indicating on Exhibit No. 12).
Can you tell me whether or not they are the skid marks or do
you know?

A. No, sir. I could not tell you if these are the skid marks.

Q. You'do'not deny that they were, but you justdon’t know

A. I don’t know whether they are or not; no, sir.

Q. And the same as to Plaintiff Exhibit NO 11“?

A. That is true.

CROSS EXAMINATION.
By Mr. Allen:

Q. Miss Mann, you know that you did leave skld marks, do
you not?
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. The Officer said that I did; yes, sir.
page 100 } Q Did you see any skid marks yourself there at
the scene of the accident ?

. A. 1did not go back to look at any of that I left it all to the
Ofﬁcel who appearéed on the scene.

Q. So you don’t know whether you left any skid marks or
not, of your own knowledge ?

.A. No, sir.

Q. How fast would you say you were going?

A. Twenty to twenty-five miles an hour.

Q. Did you hear the Officer say that he asked you how fast
you were going, and you told him you didn’t know? Do you
- feel like you can give that better here today than you could
when talking to the Officer right after the accident?

A. T feel that what I am telhn you today is what I did
there at the time. I don’t feel that I could have stopped as I
did had T been going any faster than I stated.

Q. You understand that the Police Officer was talklncr to
you relative to investig a’tmd the accu‘]ent to asceltam the
facts?

A. Yes, sir.

Q. And one of the things he asked you was how fast you
were going, and you told him you did not know, that is true,

1311"5 it?
page 101} A. Ttis trueif I told him so, and he has it.
Q As I understand it, w ‘hen you saw the motor-
cycle it was six feet from you?

A. T would say appr ommately that.

Q. Approximately six feet to your left?

A. T felt as though it was going around me thls way (indi-
cating).

Q. Butit was six feet.from you ‘when—

A. Iwould say approximately so, yes.

Q. At that time was your automobile in its righthand lane,
or in the center of the street? '

A. T would say I was more in the center of the street.

Q. In other wor ds, your car was—

A. That is a narrow street, and I do drive more I think to
the center of it.

Q. So you were entering and running into the mtersectmn
with part of your vehicle on the wrong side of the street?

Mr., Garrett: I don’t know that there is any duty upon
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anyoné to stay precisely on the righthand side as to ‘inter-

secting traffic. If we had a headon collision here
page 102 ! that would be a different matter. But for Mr.
Allen to keep on saying ‘‘the wrong side of the

The Court: Find out where she was. Then I will instruet
the jury as to where she is supposed to be.

Q. Miss Mann, as I understand it, a portion of your auto- -
mobile was over on the wrong side of the street as you—

The Court: That is the objection. I think probably it is
well taken. ,

Q. Were you on the left of the center line of the street as
vou approached and entered the intersection?

A. T guess two of my wheels were. If T were driving in the -
center of the str eet, the appr 0x1mate center, two wheels would
be on the left.

Q. The motorcycle, you have testified, was approximately
six feet from vou. You heard the ofﬁcer state that the point
of impact was 7 feet 6 inches 1nt0 Richmond Henrico Turn-
pike, did you not? ,

A. Yes, sir.

Q. So if the motorcycle was six feet from you then he is
‘bound to have been 1nto the intersection when you first saw it,
wasn’t he? '

“A. No, sir.
page 103 } Q. If he only had to run six feet to the point of
impact, and if the point of impact was 7 feet 6
inches into the-intersection, then he would have been one foot
six inches into the intersection when you saw him, would he
not?

A. T couldn’t tell you what distance that was.

Q. Anyway, you did not see him until it was too late for you
to avoidrhitting him, that is true, is it not? :

- A, That’ s11<rht

Q. Now you say that when you appr oached the intersection
vou looked to your left, and you could see approximately two
houses to your left up the street?

A. That’s right.

Q. But would: you say the lots there are around the neigh-
borhood of 75 feet each?
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A. Sir, I don’t know anything about distance like that, rela-
tive to land.
Q. Could you see as much as say 100 feet to the left?
A. Tsaw the distance of those two lots.
Q. Both of the lots look about the same?
A. Ihave not examined them that closely.
There is not any great disecrepancy in the
page 104 b lenwth of the lots, is there?
A I would not think so, in a neighborhood of -
that sort.

Witness stood aside.

Mr. Garrett: Thatis our case, Your Honor.
Mr. Allen: No rebuttal, sir.

page 105 } 'IN CHAMBERS.

Mr. Garrett: Your Honor, the plaintiff testified, if you will
recall, that she was not keeping any lookout at all, and that
she had to lean with the motorcycle when he made the turns.
Her husband testified that a passenger leaning with the motor-
cycle helps to control it in a turn. He went on to say that at
the time of the accident he was trying to turn in order to avoid
the accident. You recall, too, she said she was not even look-
ing. She had her head ducked down. Now Your Honor, my po-
sition is this: That she was partially in control of that vehicle,
and under those circumstances she is bound by the same rules
of lookout and control as the driver is.

That is touched on, sir, in the case of the Virginia Transit
Company v. Simmons, 198 Va. at 122. They mention two
points there. One is on the theory of joint enterprise; and the
other one on the theory of partial control and contributory
negligence. I desire to base my motion to strike on both

theories. That Transit Company case—the opin-
page 106 | ion was given by Judge Miller—that case involved

a trip in the wife’s car out to Arkansas for medical
treatment. Coming back, while coming down one of the streets
here in Richmond, they had an accident with a Virginia Tran-
sit Company bus. The wife, who was a passenger in the car,
was injured.

The Transit Company defended on the ground it was a joint
enterprise. But Judge Fletcher heard the case, and he refused



Irma Mary Thoinpson v. Hazel Kathleen Mann 45

to instruct on joint enterprise, or contributory negligence.
The Court of Appeals held that was proper in that case. But
they base it on the fact that the plaintiff was exercising no
control over the vehicle. They make the statement: ‘“Does the
evidence justify a finding that plaintiff, who was exercising
no control over the vehicle was guilty of contributory negli-
gence in failing to see the bus sooner than she did and to
warn her husband of its approach in time for him to avoid the
collision?’” That is not the case you have here, Judge. This
woman here is partially in control of this motorcycle. Undev
those circumstances, sir, I think a motion to strike
page 107 } is well taken, even on the idea of joint enterprise,
or on contributory negligence. They are so inter-
related it is hard to say which is entirely proper ground, but
it would be both of them on the theory of contributory negli-
gence. :
The Court: Well, I will overrule the motion.
Mr. Garrett: We respectfully except, sir.

Note: At this time the Court hears argument on instruec-
tions. The following objections and exceptions were made:

Mr. Allen: The plaintiff objects and excepts to the failure
of the Court to grant Instruction No. 1A on the ground that
it is a proper statement of the law, in light of the case of Vir-
gwa Electric and Power Company v. Vellines, 162 Va. at
671, which states: ‘‘If, without more, two automobiles travel-
ing upon intersecting highways, were to run into each other at
the point of intersection, plainly there could be no recovery by

" either driver. The rights of each would have been
page 108 } equal and their negligence the same.”’
This principle was also held in the case of
Hogan v. Miller, 156 Va. at 166, and other cases. It is par-
ticularly applicable to the evidence here because if the de-
fendant Hazel Kathleen Mann did not see the motorcycle op-
erated by Donald Thompson, which according to the engineer,
Mzr. Fleet, was in plain view, then she was guilty of negligence.
The plaintiff then offered Instruction No. 1B as an alternative,
on the ground that it correctly states the law.

Counsel for the plaintiff objects and excepts to the failure
of the Court to grant Instruction No. 10 on the ground that
where two motor vehicles collide in an open intersection at
right angles, on level ground, in broad daylight, with good
visibility, and in plain sight of each other, and with no inter-
vening traffic, both are guilty of negligence. This is a correet
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statement of the law and is peculiarly applicable to the facts
in this case, and it should have been granted.
page 109 }  Instruction No. 1D which was offered should
‘have been given, because it, too, correctly states
the law in regard to lookout and was peeuhallv applicable to
the facts in thlS case.

Plaintiff objects to the Court’s failure to grant Instruction
No. 2A on the ground that the jury should be specifically told
that the negligenee, if any, of the husband Donald Thompson,
could not be imputed to the plaintiff. Although this principle
might be indirectly stated in Instruction No. 2 granted by the
Court, nevertheless it is not specifically stated.

Counsel for the plaintiff objects and excepts to the failure of
the Court to give Instruction No. 3A which tells the jury that:
even though the defendant may have had the right of way
under the right of way rule, nevertheless it was her duty to
look to her left, and her failure to do so would be negligence.

Counsel for the plaintiff objects and excepts to
page 110.} the granting of any instructions on behalf of the
defendant on the grounds that the evidence shows
that the defendant was negligent as a matter of law by her
own testimony, to the effect that she did not see the motor-
cycle until she was six feet from it, when the evidence by the
engineer, which was uncontradicted, was to the effect that at a
distance of 60 feet she could have seen 300 feet or more, at a
distance of 40 feet 'she could have seen 106 feet, and that the
intersecting corner with the shrubbery was not any deterrent
tor easonable vision. ‘

Plaintiff further objects and excepts to the use of the lan-
guage in Instruetion 6 and 7, to the effect that the husband of
the plaintiff Thompson was guilty of negligence which could
be the sole proximate cause of the accident, when the uncon-
tradicted facts show it was a case, if anything, of concurring
negligence. ' :

. * * * *
page 115 }
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Note: The jury retires at 11:53; returning at 12 40 with
the followmv verdict: _

““We, the Jury, on the issue joined, ﬁnd for the def‘endant-.

(Signed)
CHARLES G CREEKMUR,
foreman.’

Jury out.

Mr. Allen: Your Honor, we would like to move. that the
verdict be set aside as contrary to the law and the evidence,
and for misdirection by the Court in the giving of its instrue-
. tions to the jury, and for any other errors assigned during the
course of the trial. . B

Note: The motion is set down for argument, at a time to be
agreed-upon by counsel and the Court.

Court adjourned.
A Copy—Teste:
| ~ H. G. TURNER, Clerk.
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RULE 5:12—BRIEFS

. §1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-
tain:

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.

{(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the questions involved in the appeal.

(¢) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state,

(d) With respect to each assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

(e) The signature of at least one attorney practicing in this Court, and his address.

§2. Form and Contents of Appellee’s Brief. The brisf for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, ir addition, may refer to other
reports containing such cases,

(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.

(c) A statement of the facts which are necessary to correct or amplify (he statement in
appellant’s brief in so far as it is deemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

(d) Argument in support of the position of appellee. e,

% The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief, In other respects it shall conform
to the requirements for appellee’s brief.

§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.

(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk’s office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk’s office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
n the clerk’s office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk’s office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office.

(b) Within fourteen days after the brief of the appellee is filed in the clerk’s office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlisr time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appel-
lant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the fling of the appellant’s brief.

(c) With the consent of the Chief Justice or the Cours, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
l;))rol:'idcg, however, that all briefs must be filed not later than the day before such case is to

e heard.

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.

§7. Effect of Noncompliance. 1If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will nct be heard orally.
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