


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 50i2

VIRGINIA:

- In the Supreme Cburtof Appeals held at the Supreme
'Court of Appeals -Building in t:he City o'f Richmond on
Monday the 16th day of March, 1959.

NOlrWOOD B. RICHARDSON, JR.,

against

JOHN E. CHARLES,

Plaintiff in. Error,

Defendant in Error.

From the Circuit Court of the City of Portsmouth

Upon the -petition -of Norwood B. Richardson, .Jr., a w]~it
of error and su.pe1'secleas is awarded him to a. judgment
rendered by the Circuit Court of the City of Portsmouth on
the 21st -day-of October, 1958, in a certain motion for judg-
ment 'then therein depending wherein .John E. Cbarles was
plaintiff and the. petitioner 'and another were _defendants;
upon the petitioner, or some one for him, entering into bond
with sufficient securrty 'before the clerk of tJiesaid ci'l'eiuit
coud in the penalty of ten thousand dollars, with condition as
the 'law directs.
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RECORD
•• •• •• •• ••

page 23 { _ INSTRUCTION 1.

The Court instructs the jury that if they believe from the
evidence that the defendant Arthur B. Graves was guilty 'Of
negligence which 'was the sole proximate cause of the accident,
then they must find a verdict in favor of plaintiff and against
the defendant, Arthur B. Graves.
If they find from the evidence that the defendant, Norwood

B. Richardson, Jr. "vas guilty of negligence which was the
sole proximate cause ,of the accident, then they must find a
verdict in favor of plaintiff and against the defendant, Nor-
woad B. Richardson, Jr.
If they find from the evidence that the defendant, Arthur

B. Graves, and the defendant, Norwood B. Richardson, Jr.,
were both guilty of negligence which proximately caused or
contributed to the accident, then their verdict should be in
favor -of plaintiff and against both defendants.

Granted.

page 24 t INSTRUCTION 2.

The Court instructs the jury that where one has received
a personal injury asa result of the negligence of.another and -
pursues due care in the selection of a physician or surgeon
to treat the injuries, the person causing the original injury
is liable for all the injuries proved to have been suffered by
the victim, and this is true regardless of the treatment
rendered by said ,physician or surgeon.

Granted.

H. VY.M.

page 25 ( - INSTRUCTION 3.

The Court instructs the jury that if they fiild for the plain-
tiff, in fixing the amount of damages to be awarded to the
pla.intiff, they should award him such sum as they believe
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from. the evidence to be fair, just and a.dequate, and in as-
certaining such sum, they may take info consideration:

, '( a.) Any bodiiy injury that he may have sustaiiled by
.reason of the accident.
(b) Any physical and mental suffering that has been oeca-

sioned thereby. .'
(c) Any impairment 6f his physical condition.
(d) Any doctor, hospital and medical bills incurred as

a result of the accident.
(e) Any loss of his earnings, if any.
(0 The inconvenience, discomfort and embarrassment that

was caused and will probably be caused hereafter from such
injuries.

And they may fix his damages at such sum which is fair,
just and adequate under the evidence not to exeeed the amount
Claimed in the motion for judgment.

Granted.

H. "V. M.

page 26 r INSTRUCTION 4.

The Court instructs the jury tha't the plaihtiff is free of
negligence as a matter of law.

Refused.

H. \iV. M.

page 27 r INSTRUCTION 4A

The Court instructs the jury that the plaintiff IS free of
contributory ncgligcnce, as it matter of law.

Refused.

H. 'V. M.

page 28 r INSTRUCTION A.

Thc Court instructs the jury that if you bclieve from the
cvidencc that the dcfendant Norwood B..R,ichardsoil, .Jr. was
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following too close on the occasion in question, he was guilty
of negligence, and if you -,believe from the evidence that
such negligence Was the sole proxilllate eause of the accident,
vou must find vour verdict in favor of the defendant Arthur
J3. Graves; .'

Grant.ed.
'H. ,iV. M.

page 29 ( INSTRUCTION B.

The Court instrllCts t.he jury that if you believe from the
evidence that the defendant Arthur B. Graves wasopm;ating
his vehicle with ordinary care on the occasion in question
vou must find vour verdict in behalf of the defendant Arthur
J3. Graves. .'

Granted.
H. v\!. lItJ.

page 30 ( INSTRUCTION C.

The Court instructs the jury that if you believe from the
evidence that the defendant Norwood B. Richardson,' .J1'.,
was not keeping a proper lookout on the occasion in question,
he was guilty of negligence and if you belie:ve from the evi-
dence that such negligence was the sole proxim.ate -cause of
the accident, you must find your verdict in favor of the de-
fendant, Arthur B. Graves.

Grant.ed.
H. ,iV. l\L

page 31 ( INSTRUCTION D.

The Court instructs t.he jury that it was the dut.y of the
defendant, Norwood B. Richardson, Jr., to keep the vehicle
driven by him under proper control on the occasion in ques-
tion and if vou believe from the evidence that Richardson
did not .have' his vehicle under proper controL he was~uiltv
of negligence and if you believe from the evidence that such
negligenrce was the .sole proximate cause of the accident, vou
should find your verdict in favor of the defendant, Arthur
B. Graves.

Granted.
H. v\!. M.
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page 32 r INSTRUCTION E.

The Court instructs the jury that in aI'riving at your ,ver-
diCt"you shall not be swayed by sympathy 01' bias, nor base
your verdict in whole or in part on speculation or conjecture
but shall determine your verdict in accordance ,,,ith the evi- "
dence before vou and the law as set forth in these instruc-
tions.' "

Granted.

H. VV.M.

page 33 t INSTRUCTION ]T.

The Court instructs the jury that there is no evidence upon
which you can base a verdict against the defendant Arthur
B. Graves.

Refused.
H.W.M

page 34 t INSTRUCTION VII.

The Court instructs the jury that if you believe from the
evidence the plaintiff and Richardson both consumed about-
an equal amount ,of alcohol, in company together, then the
plaintiff assumed any risk incurred in his riding, with Rich-
ardson that you find is attributable to his having drunk this
alcohol; and you are further instructed that the plaintiff can-
not then recover from R,icharc1sonor Graves because of the
negligence, if any, caused by this drinking.

Granted.
, H. ,iV. M.

page 35 r INSTRUCTION VIII.

The plaintiff has the duty to exercise ordinary care in at- ,
tempting to minimize bis damag'es. If you believe from the
evidence fliaLhe failed in this duty, then the defendants are
not responsible for the resultant aggravation, of these in-
juries, if all'y, caused by such failure.

Granted.

H. "iV. 'M.
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. page 36 ~ INSTRUCTION X.

The Court instructs the jury that if you believe from the
evidence the sole proximate cause of the accident was the at-
tempt if any, of the defendant Graves to make a right turn
without first using ordinary care to see that the turn could
be made in reasOllable safety, then y.our verdict must be in
fav.or of the plaintiff against Graves only and in favor of the
defendant, Richardson.

Granted.
H. VY. 1\1.

page 37 ~ INSTRUCTION I.

The Court instructs the jury that simple negligence is mere
failure to exercise ordinary care but in order to become gross
negligence, the act or acts complained of must be .of stich
a degree which shows an utter disregard of prudence amount-
ing to complete- neglect of the safety of another.

Refused.
H .. W. 1\1.

page 38 ~ INSTRUCTION II.

']1he Court il)Structs the jury that inasmuch as the plaintiff
was riding as a guest. of Richardson, then he owed to t1)e
plaintiff only the duty of slight care, ano is liable only for
gross negligence. Gross negligence is that degree of negli-
gence which shows an utter disregard of prudence amounting
to complete neglect of the the safety of another.
Unless the plaintiff has proven by the preponderance of the

evidence that Richardson was guilty' of gross negligence as
above defined, then you should und for the rlefendant, R.ich-
a1'dson.
And this is true, even if you believe Richardson ,;vas guilty

of ordinary neglig:ence.

Refused.

H .. W. 1\1.

page 39 ~ INSTRUCTION III..

The Court illstructs the jury that if you believe from the
evidence that the plaintiff knew, or in the exercise of ordinary
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care should have known that Richardson's driving was
dangerous and despite this knowledge continued to ride in
Richardson's car, then he was guilty of negligence, and if you
believe that such negligence was a contributing cause of the
plaintiff's injuries, then your verdict must he for the de-
fendants.,

Refused.

H. W. M.

page 40 r INSTRUCTION IV.

,The Court instructs the jury that the mere fact that the
plaintiff was injured in this accident does not entitle the
plaintiff to a verdict against the defendant, Richardson. The
basis of the plaintiff's claim against him is the alleged gross
negligence of the defendant, Richardson. There is no pre-
sumption of such gross negligence just because there has been
an accident, but on the contrary, the presumption is that
Richardson was free from gross negligence at the time of the
accident.
The burden is at all times upon the plaintiff to prove by the

preponderance of the evidence that Richardson ,vas guilty
of gross negligence and further that such gross negligence
was a proximate cause of the accident.

Refused.

H. W. M.

page 41 r INSTRUCTION V.

The Court instructs the j,ury that if you b,elieve from the
evidence this accident was caused by the simple negligence of
Graves or of Ricbardson or of both of them, then the plaintiff
cannot recover from Richardson and vour verdict must be
for him. . " .

Refused.

H. \iV. M.

page 42 r INSTRUCTION VI.

The Court instructs the jury that if you believe from the
evidence the sole proximate cause of this accident was the act
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of Richardson following too closely behind the Graves vehicle,
then the plaintiff cannot reco\'er and your verdict must be for
both defendants.

R.efused.

page 43 r INSTRUCTION IX.

H.-W. 1\1. .' r

The Court instructs the jury that if you believe from the
evidence the sole proximate cause of this accident was the
sudden slowing or stopping by Graves of his vehicle 'without
a proper signal then your verdict must be in favor of the
plaintiff against Graves only.and in favor of the defendant,
Richardson.

Refused.

H. 'V. 1\1.

• • • • •
page 49 r

, '

" • • • •
The plaintiff in this case moved to set aside a jury verdict

in favor of the defendant, Graves, on t.he ground that In-
struction "VII" was improperly given. This instruction
tells the jury t.hat the plaintiff assumed any risk incurred in
his riding "withRichardson that the jury find is attribut.able
to his having drunk alcohol and that the plaintiff could not
recover from either Richardson or Graves on account of any
neg'ligence caused by such drinking. ,Vhet.her the instru~-
tion is correct or not, the jury's verdict against Richardson
and in favor of Graves shows conclusively that the jury did
not attribute any negligence to t.he plaintiff in this regard
or that. he assumed any risk by riding with Richardson;
otherwise t.he iury wOllld have had to find in favor of t.he
defendant; Richardson, also under this instruction. Fra.nklin
v,,Pence, ("Test Virginia) 36 S. E. 2nd 505.
The defendant, Richardson, moves to set aside the verdict

against him on three gounds which will be dealt with in the
order they were argued by counsel. This defendant moved
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for a mistrial when counsel for the defendant, Graves, asked
the police officer whether Richardson had been convicted of
reckless driving as a result of this accident, after the court had
already ruled that such question was improper but that
Richardson's plea of guilty in the County court could be
sl1O"wn.The jury were pointedly told by the court to disre-

gard the results of any proceedings in the lower
page 50 t court although it does not appear from the record

that the witness had answered the question. Since
the witness testified that he had pleaded guilty to this charge
in response to a proper question, I do not feel that the im-
proper question prejudiced the defendant, Richardson, for he
having acknowledged that he pleaded guilty, it would neces-
sarily follow that he had been convicted of the Dffense.
The second objection of Richardson is that Instruction C

was improperly given as there was no evidence to support it.
I disagree with this conclusion for the defendant Richardson,
himself, testified that he was looking at the light when he
approached the intersection. Regardless of his language, the
jury was in position to judge whether in looking at the light
he could. also properly observe the defendant, Graves', car
at the same time and this alone would justify the instruction.
In any event the defendant, Richardson, having pleaded guilty
to reckless driving, had admitted his negligence and it could
not be seriously contended that a different result would have
ensued if Instruction C had not been granted.
The chief question in the case is whetller the evidence

showed that the plaintiff was 2_ passenger, as distinguished
from a guest, as a matter of lavv; otherwise errm' was com-
mitted in refusing instructions tendered by the defendant
Richardson based upon gross negligence.
The testimony discloses no acquaintance between plaintiff

and Richardson prior to a sale by Richardson to Charles of a
used car on Saturday, December 7, 1957. Richardson, a sales-
man for Tyree-Jones Motor Company, had promised Charles
that he could pick up the car on the following Monday, certain
agreed painting to be done in the meantime. Charles called
twice for his car, which was not ready, but was informed that
he could get it the following mOrni!lg. He made it clear

to the defendant that he had to have it on Tuesday
page 51 t to go to Virginia Beach to see about a job. On

Tuesday, when he called, the car still was not
ready, ::mdRichardson offered to drive him down in a demon-
strator, there also being some evidence that Richardson had
some business of his own to attend to there. The parties had
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at least one drink on the way; they made the call of plaintiff's
first, then that of Richardson, had lunch, and 'were on the
return trip when the accident occurred.
The law applicable is quite clear. Code Section 8-646.1

provides that no person transported "as a guest without
payment for such transportation" shall recover for injury
unless it is caused by gross negligence of the operator. This
statute has been construed with reference to various factual
situations, and it has developed as settled that the considera-
tion need not be in cash and if a person bargains for services
and the transportatian is given in consideration thereof he is
a paying passenger, but the services perfonned must be more
than gratuitous gestures of reciprocal hospitality, or social
amenities" extended withoqt thought of bargaining for trans-
portation. Davis v. TiVilliams, 194 Va. 541; Dick'erson v.
Mutter, 196 Va. 659; Hill Hardware Corporation, v. Hesson,
198 Va. 425; Smith v. Tatum', 199 Va. 85.
Here Richardson had sold Charles a car. It was part and

parcel of the transaction that Richardson deliver possession
to Charles on Monday. Richardson was in default on that
day and on the day following. The transportation of plaintiff
by Richardson, according to this evidence, gre"" solely out of
Richardson's desire to relieve himself of the consequences
of his breach of an existing legal obligation toward the plain-
tiff. Conversely, there is nothing to show that Richardson
and Charles had ever had any relationship other than this
business transaction, and there was no reason for Richard-

son to otherwise acc,ommodate Charles.
page 52 ( The relationship between Richardson and

Cha.rles being purely business and the trip having
resulted from Richa.rdson's failure to complete his bargain
it. is the ruling of the court that Charles had paid for his
transportation and the g"liest statute has na application.
I think the proper rule with respect to such compensation

is aptly stated in Follansbee v. B'enzenberg, ]22 California
Appeals 2nd 466, 265, Pacific 2nd 183, 42 A. L. R. 832, as
follows: Such compensation "is a return which may make
it wart.h the other's while to furnish a ride. To constitute
compensation it is not necessary that it be established that
the compensation received by the driver was given for such
ride in the sense that the rider obtained transportation for
some independent purpose of his own. \iVhere the trip was
not primarily for a social purpose, it is sufficient to show that
the driver was to derive a henefit from the transportation."
Under the undisputed facts in this case the plaintiff's

f3tatus meets the above-quoted description, notwithstanding
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the socializing and personal business of the defendant, Rich-
ardson, which also entered into the trip.
Both motions to set aside the verdict will be 'Overruled and

judgment entered on the verdict. If either' party desires a
stay, prompt notification must be given to the clerk to that
effect.

H. W. MACKENZIE, JR.

Filed Oct. 21, 1958.

•
K. A. BAIN, JR., Clerk .

•
page 54 r

• .. •
ORDER.

•

This cause came .on this day to be heard upon the moti.on
6f the plaintiff to set aside the verdict of the jury in favor
of the defendant, Graves, and a"\vard a new trial and upon
the motion of the defendant, Norwood B. Richardson, .J1'.,
to set aside the verdict in fav.or of the plaintiff against him
and either award a new trial or enter final judgm(jnt iri his
favor jand the :r:notionswere argued by counsel.
Upon consideration where-of, the Court d'Oth overrule both

aforesaid motions and nnal judgment is entered herein in
favor ,of tIle plaintiff J ohi1 E. Charles against the said de-
fendant Norwood B. Richards.on, Jr. in the amount of $9,-
000.00 plus costs, together with interest from June 12, 1958
and :final judgment is likewise entered herein in fav'or of the
defendant; Arthur B. Graves against the said plaintiff for
the anlount of the costs hej-ein expended by the said Arthur B.
Graves; to all of which action of the Court the plaintiff and
the defendant, Norwood B. Richardson, Jr. duly except.
And thereupon the said defendant, Norwood B. Richard-

son, .Jr., having indicated his intention of applying to' the
8U))r.e1neCoutr of Appeals of Virginia for a writ-of-error and
sup1ersedeas to the judgment entered against him in this cause,
it is ordetea that execution unon the said judgment be sus-
nended for a p~riod 'Ofsixty days from the date of the final
judgment, upon the said defendant, Norwood B. Richardson,
,Jr., 'Or someone for him, entering into and acknowledging a



12 Supreme Court of Appeals of Virginia

proper suspending bond in the penalty of $10,-
page 55 r 000.00, conditioned according to law, with surety

to be approved by the Clerk of this Court.

Enter 10/21/58.

H. VV. M.

page 56 r
•

•

•

•

•

•

•

•

•

•
NOTICE OF APPEAL.

The defendant, Norwood B. Richardson, Jr., hereby gives
notice of his intention to apply to the Supreme Court of Ap-
peals of Virginia for a writ-of-error and supersedeas to a
judgment heretofore entered by the Court against him, 'in
favor of the plaintiff, John E. Charles.

ASSIGNMENTS OF ERROR.

1. The Court erred in failing to declare a mistrial, upon the
motion .of th.e defendant, Norwood B. Richardson, Jr.
2.. The Court erred in :overruling the motion of the de-

fendant, Norwood B. Richardson, Jr. to strike the plaintiff's
evidence, both at the conclusion of the plaintiff's evidence
and at the conclusion of all of the evidence.
3. The Court erred in granting Instruction C, D, 2 and 3.
4. The Court erred in refusing Instructions I, II, III, IV, V,

VI, IX.
5. The Court erred in ruling that, as a matter of law, the

plaintiff was not a guest passenger in the vehicle of the de-
fendant, Noiwood B. Richardson, Jr.
6. The Court erred in refusing to allow the jury to pass

on what the status of the plaintiff was at the time of the
accident.

page 57 r 7. The Court erred in overruling the motion of
the defendant, Norwood B. Richardson, Jr., to s'et

aside the verdict and either enter judgment for him or award
a new trial.
, 8. The Court erred in entering final judgment for tht?
plaintiff.
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NORWOOD B.RICHARDSON, JR.
By E. PRYOR WORMINGTON

Of Counsel.

Filed Nov. 19th 195R
D. V. M.

• • • ..,,:,",
.."

In the Circuit Court of the City of Portsmouth, Virginia.

John E. Charles,

v.

Plaintiff,

Norwood B. Richardson, Jr. and Arthur B. Graves,
Defendants.

TESTIMONY.

TRANSCRIPT OF TESTIMONY.

Following is stenographic transcript of the testimony in-
troduced and proceedings had upon the, trial of the above-
entitled case, in said court, on the 12th day of June 1958
before the Honorable Henry \V. MacKenzie, Jr. and a jury.

Appearances: Herbert K. Bangel, Esq., Stanley J. Bangel,
Esq., Counsel for Plaintiff. '
K Pryor \Vormington, Esg., (Rixey and Rixey) Counsel

for Defendant Norwood B. Richardson, Jr. , "
Maurice Shapero, Esg., \Villiam' L. Shapero, Esq., Counsel

for Defendant Arthur B. Graves.

(Reporter: Madge H. Kottal)
(Reporter sworn)

page 2,~ In the Circuit Court 'of the City of Portsmouth,
Virginia .

•John E. Charles,

v.
Plain tiff,

Norwood B. Richardson, .Jr., and Arthur B. Graves,
Defendants.
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NOTICE OF APPEAL.

To: Herbert K. Bangel, Esq.,
Stanley J. Bangel, Esq.,
Counsel for Plaintiff.

PLEASE TAKE NOTE that on the 12th day of November,
1958, the undersigned will bring to the Honorable Henry \\T.
MacKenzie, .Jr., Judge of Circuit Court of the City of
PortsIYlouth, Virginia, at the court house of said City, the
stenographic report 'of the testimony and other proceedings
of the ttial, and will, on the same date, make application to
the clerk of said court for a transcript of the above-entitled
case for certification by said Judge, and will, on the same
date, make application to the clerk of said court for a trans-
cript of the recol'd in said case for the purpbse of presenting
the s~me to the Supreme Court of Appeals of Virginia with a
petition for a writ of error and supersedeas to the final judg-
ment in the trial court in said case.

NORWOOD B. RICHARDSON; JR.

Eo PRYOR "TORMINGTON
Of Counsel for the Defendant
Noi'wood B. Richardson, Jr.

Legal servi~e of the above notice is hereby accepted this 11
day of Nov., 1958.

HJ1JRBERT K. BANGEL
Counsel for the piaint.iff.

page 2-A ( Mr. Herbert Bangel moves to have Arthur B.
Graves, one of the defendants, brought in judge's

chambers and state the facts about the serving of the motion
for judgment. Mbtion was ovel'ruled and excepted to.
Two pictures are objected to by Messrs. Shapero, Counsel

for Defendant Graves, and motion to not allow them to be
shown to the jttry is joined in by Mr. '\Tormington. Coutt
states admittance of pictures will be ruled on at the proper
time in t.he trial.

page 3 ( ("Tit.nesses exchided.)
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MR. NORWOOD B. RICHARDSON,
one of the Defendants, having been first duly sworn, was
called as adverse witness by Mr. Herbert Bangel, co-counsel
for the Plaintiff, was examined and testified as follows:

DIRECT EXAMINATION.

Examined by Mr. Herbert Bangel:
Q. State your name, please, sir.
A. Norwood B. Richardson, Jr.
Q. State. your occupation.
A. Radio announcer.
Q. What was your occupation in December of 1957~
A. Used car salesman for Tyree-Jones.
Q. Mr. Richardson, I believe this 'collision occurred on the

10th day of December of 19577
A. That is correct.
Q. Which was a Tuesday 1
A. Yes.
Q: On the preceding Saturday, did you have any business

transactions with Mr. Charles 7
.A. Yes. I sold him a car.
Q. What kind of car was that?
A. Plymouth.
Q. 1954 Plymouth?

A. Yes; '54 Plymouth.
page 4 r Q. He didn't take the car with him 'on Saturday

when he bought the car7
A. No, he didn 't.
Q. I believe you had to paint it 7
A. Yes. "Wewere to have it painted for him.
Q. \Vhen did you tell him he could pick the car up 7
A. I think we probably told him he could pick it up Monday,

but it wasn't ready on Monday because of the weather condi-
tions. ,
Q. \iVhen he came back Monday, you told. him it wasn't

.ready and he should come back the follo\ving morning1
A. I think so.
Q. You again saw Mr. Charles on Tuesday morning, De-

cember 10, 19571
A. Yes.
Q. He came for his car at that time 1
A: That's right. .
Q. And you informed him at that time that unfortunately

the car wasn't ready as you had promised 1
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N Q1'wood B. Richardson.

A. I am not positive whether it wasn't ready or due to the,
weather conditions I suggested that he not take the newly-
painted car out in the weather. Anyway, he didn't take the
car out that morning. .
Q. Although it had been promised to him that evening for

early Tuesday m6rning~
A. I probably promised it to hil~l not kno,ving the condi-

tions in the paint shop. I was a salesman.
page 5 r Q. On Tuesday morning, as you stated, when he

came he was unable to get the car?
A. That's right.
Q. He informed you that he had counted on having the car;

that he had to go to Virginia "Beach to see about a job, isn't
that correct, Mr. Richardson1
A. Yes. I would say that was correct. He wanted his car,

yes.
Q. And he expected to receive the ear that morning to make

the trip?
A. I imagine so. Buying it on Saturday, he wanted it by

Tuesday.
,Q. It had been promised to him?
A. Probably had; yes.
Q. "VVhenthe .car wasn't ready and he informed you be

needed the car to go to the Beach, it was at that time that
you told him, "SfI,T ell, I am sorry the car isn't ready but I will
take you dO'Wllthere in my car."?
A. I was off that day and he did want to go to Virginia

Beach, and the exact words I used as far as taking him, I am
not -positive of that; but I did take him to the Beach.
Q: And, of course, he had come there that morning ex-

pecting to get his car?
A. I presume so. ,
Q. You say y,ou were off that day?
A. Yes.
Q. Of course, you try to sell automobiles any time you'

can?
A. '¥hen I say I was off, well, at Tyree-Jones,

page 6 r they have a "floating" day, and every salesman is
off one day to do as he sees fit about calling on

prospeets.
Q. About selling cars and calling on prospects?
A. Yes.
Q. This particular car that you took him down to Virginia

Beach in, whose car was that, sir?'
A. It was one of the cars off the lot of Tyree-Jones.
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NOTwood B. Riehm"dson.

Q. Demonstrator car 7
A. Yes. One of the used cars.
Q. What. kind of car was that7
A. '56 Ford.
Q. '57, wasn't it 7
A. '56, I think. .
Q. All right. '56 or '57.
A. One of' the used cars off the lot.
Q. Yau stated that you were taking Mr. Charles to the

Beach, and I believe y,ou told him that the particular car that
you were driving was a nice car and it was a car he ought
to have, didn't you7
A. I don't think so, having already sold him one before.
Q. Didn't you tell him at that time that you thought this

. would be a nice car instead of the '54 Plymouth he had
bought; that he ought to get this car 7
A. I don't think so. He had paid cash for the Plymouth

on Saturday. I don't think I would have tried to turn around
on Tuesdav and sell him another car.

page 7 ~ Q. You <fon't mean to infer to the jury that yon.
didn't talk to him about this '56 01"57 Ford 1

A. I may have but I don't think I tried to. sell it to h.lin,
just having picked up one of the cars off the lot, having
just sold him one.
Q. I believe this collision occurred on the way back to-

wards town from the Beach, is that correct ~
A. That's correct, yes, sir.
Q. And it occurred an Route 58 or that road which is known

as Virginia Beach Boulevard 7 '
A. That is correct.
Q. Anyone else in the car with ~:ou~
A. Mr. Charles.
Q. Just the two of you~
A. Yes.
Q.. Approximately what time of the da~Tdid this collision

occur' .
A. ,Ve had had lunch. I would say between 2 :00 'and 2 :30;

along in that time.
Q. In the afternoon'
A. Yes. ., .
Q. What ;were the weather conditions ~
A. Raining. Raining very hard.
Q. There has been some mention that this collision occurred

at the intersection of a road known as East Lane, is that
correct~
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Norwood B. Richardson.

A. I am not familiar with the name of the road but it was
an intersection with a stop light there.

page 8 ~ Q. Traffic light there ~ Red, green traffic light ~
A. That's right.

Q. As you were approaching this intersection, how fast
were you going, Mr. Richardson ~
A. Due to the weather conditions and the speed limit along

there, I would say between twenty and twenty-five.
Q. Was there a car ahead of you ~
A. Mr. Graves's car was ahead of me.
Q. How far ahead of you was that car~
A. I would say two car lengths.
Q. Did the Graves's vehicle change its course of travel'
A~You mean did it turn ~
Q. Yes; in any direction ~
A. No, not before I struck him from the rear when he

stopped for the light.
Q. Did you see him stop for the light ~
A. It looked to me as though he was planning to g,othrough

the light because I was watching the light myself, and I took
it that he was trying to go through, and by the time he got
there, the light changed and he stopped quickly, and I stopped
and slid into the back of his car.
Q. Of course, you had seen his car previous to that ~
A. Oh, yes. I ,"vas trailing him.
Q. And I believe you told the investigating officer you were

following him a little too close and failed to stop ~ '
A. I don't recall telling him that~ but the judge said that.

page 9 r Mr. Maurice Shapero: ,iVhat did he say~
Mr. ,iVormington: He is getting int.o extraneous

matter, into some other trial. I object to going into that.
Mr. ,Maurice Shapero: May it please the Court, I think

it is very material in this case in order that we not confuse
what apparently is our privilege to talk until we stop, and
since I don't want to take unfair advantage of anyone and
I know they don't of me, I suggest, if Your Honor please,
we retire to the chambers a second and let us discuss it. It is
material.

(In Judge's Chambers.)

Mr. Maurice Shapero: Your Honor, what the witness said,
something about the other trial, he~
The Court: He said that was what the Judge said.
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Norwood ]3. Richa,rdson.

Mr. Maurice Shapero: May it please the Court, we are
going to attempt to show that the man was convicted for
reckless driving and that he pleaded guilty. If he had not
pleaded guilty and had fought it, that wouldn't be admissible
but having pleaded guilty, it is admissible in this proceeding.

The Court: The plea of guilty is admissible but not what
the Judge said at the trial. .
Mr. vVormington: Your Honor, I have no evidence of the

plea but the plea of reckless driving. He was ultimately
convicted of following too close but not of reckless driving.
I submit, Your Honor, that we not go into that phase of it
because I think that that is-

The Court: I am not going to let you ask him
page 10 ( for his answer again in this thing.

Mr. Stanley Bangel: I didn't know what he
said,
Mr. 'Wormington: That is the reason I stopped it. I didn't

want it emphasized in front of the jury.

(In Court Room).

Mr. Herbert Bangel:
Q. Mr. Richardson, as you approached near the intersection

where this collision occurred, tell us, if you will, what move-
ments 'Vveremade by the vehicle ahead of you and exactly what
happened.
A. Mr. Bangel, we were both driving yery slowly due to

the weather conditions. We approached the light, as I said
bef.ore. I took it that Mr. Grayes was going through the
light and the light changed by the time he. got there and
stopped. He stopped and I automatically put on my brakes
and slid into him due to the slick condition of the road.
Q. It had been raining for some time ~
A. Oh, yes.
Q. It was a l]ard rain, I believe ~
A. It was a hard rain and the windows were smogged.
Q. Your windows were smogged from inside?
A. Yes. I mean, we were keeping them clear; so therefore

we were driving very carefully due to the weather condi-
tions.
Q. Mr. Richardson, was there any signal of any type given

by the yehicle ahead of you just prior to its entering the in-
tersection or as it was entering the intersection?
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Norwood B. Richardson.

A. I' don't recall ~eeing it. I was ,vatching the
page 11 r car ahead. Don't recall seeing a signal.

Q. Answer these gentlemen.

Mr. Maurice Shapero: vVewant to examilie him also as
an adverse 'witness.

CRQSS EXAMINATIQN.

Examined by Mr. Maurice Shapero:
Q. Mr. Richardson, did not you tell Officer Fulgham at the

scene of the collision very shortly thereafter when he was
making an investigation, did not you tell the .officer that
Graves, this Defendant, gave a mechanical 'signal for. his right
turn and that you ran into the rear ,of him, applied your
brakes, and that he had given the signal and you were follow-
ing him too close that it was allyour fault~ Did not you tell
the officer that ~
A. I don't recall whether I told him that or not.
Q. You don't deny it, do you, sir ~
A. I don't recall it, either, sir.
Q. I will frame it a little different. I intend to put Qfficer

Fulgham on as to what you testified to and he will state that
what I have stated to you, 'well, if it is necessary to lay a
foundation, I call that as a foundation. Your answer is you
do not deny saying that ~ .
A. I do not recall it, either.
Q. Do you recall ever talking to the officer~
A. Qh, yes.
Q. He was there ~

A. Qh, yes.
page 12 r Q. How much did you have to drink ~

A. How much~
Q. Yes. .
A. I think we had ]lad a drink earlier that morning.
Q. Earlier that morning~
A. Yes.
Q. ,iVhere did you have' that drink ~
A. Here in Portsmouth.
Q. How much~
A. A drink.
Q. ,Vhereabouts in Portsmouth ~
A. I believe maybe the gas station where we stopped to get

gas.
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Q. I see. Did you have any alcoholic beverages in the
bottle in your car at the time of the accident 1
A. I don't think so.
Q. Now, Mr. Richardson, you know "whether you did or not.

I ask you that. Did you or not 1
A. 'VeIl, we had some earlier that morning. ""Vhether it

was in the car at the time of the accident, I don't know. I
don't know whether we had thrown the bottle away. It was a
portion of a bottle that we had bad. Whether the bottle
was actually in the car, I wouldn't say" Yes" or "No."
Q. That is tbe bottle you all drank out on
A. Yes, sir; earlier that morning.

Mr. Maurice Shapero: -Mayit please the Court, I would like
to have the privilege of re-examining him at a later

page 13 ~ time iIi the case after the evidence develops. Lay-
the foundation. At this stage I doubt whether the

questions I would ask would be admissible but I want to re-
serve. t~e privilege 'Of recalling bim, with Your Honor's
permISSIon.-
The Court: All right, sir. Any objection1
Mr. V,Tormingtan: No abjectian.

CROSS EXAMINATION.

Examined by MI'. Vlorming'ton:
Q. Mr. Richardson, whe1) yau all "decided to ga dawn 1:0

Virginia Beach, I believe you mentioned OJ1direct examination
that Mr. Charles had some reason far g'oing dawn there. 'Did
you have any reason to go down there also 1 Did you want to
go ta the Beach 1

Mr. Stanley Bange!: Let him answer the question.

Mr. ,V"ormington :
Q. Just ans\ver the question.

The Court: Read it back, please.
TheReporteI:,:" Q. :Mr.Hichai'dson, wben you all decided

ta go down to Vii'g:inia Beach, I believe you mentioned .on
direct examination that MI'. Charles had same reason for
,!rain!.!:dawn tbe1'e. Did yau have anv reason ta go down there
also 1 Did you "want to go to the Beach~"

A. Yes, I had reason to ,goto the Beach, too. "
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N orUJood B. Richardson.

Q. I dqn't recall whether this was bl'.ought up. After you
all got to the Beach, where did you first go, sir'

A. \Ve turned to the right there.
page 14 ( Q. I don't mean the exact route. \iVhat was your

first stop? .
A. Some friend of Mr. Charles that he was trying to locate.
Q. After that, .where did you go?
A. After tlJat we stopped at Enirhae Motors to see a friend

of mine. .
Q. And that was the purpose for your wanting to go?
A. Yes.. I was associated with him in the radio business

and he was working there at the tilne.
Q. After that, where did you go?
A. Started back to Norfolk.
Q. On direct examination, I believe you mentioned having

lunch?
A. Yes, sir.
Q. \iVhere did you have lunch,
A. I don't recalL It is one of the places at the Beach and

during the wintedime, it is not too much there. One of those
little hotdog stands. "Te stopped and got something to
eat.

Q. Mr. Shapero was asking yon about this drinking that was
£lone. First. of all, what type of beverage .was it?
A. Vodka.
Q. \iVhere did the bottle come from?
A: Mr. Charles had it.
Q. Mr. Charles's bottle?
A. It was his bottle, yes.
Q. Did he do any drinking?

A. Yes.
page 15 (Q. Did he do miy more or less or about the same

as vou?
A. I would ~av.an equal amount.
Q. You all dirl your drinking together?
A. Ye.s.
Q. At the time this accident hapDened, what was the condi-

tion of t.he rain faJI? vVould you describe it as being a light,
medium, or heavy rain fall? .
A. It was raining: pretty ya1'd. I would say it was heavy

at the time it happenen.
Q. I believe you mentioned on rli"ect. examination that the

windows were steamed up or tended to .steam up?
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23..---

A. It was raining so hard, we had to keep the 'windows ,~p
which automatically made it steam up, yes. I'

Q. What action did you take to alleviate that steaming up or
did Mr. Charles take any~ :1
A. \7V e were both wiping the windo'w shields to see the road.
Q. He on his side and you on your 's ~
A. Yes. We 'were keeping it clear.
Q. At the time this accident happened or perhaps a slight

second before, what was Mr. Charles doing~
A. You mean his positioll in the car ~
Q. Yes.
A. He was leaning over to pick up something 'off the floor

and at the moment of impact was when he hit his head on the
dash in front of the car.

page 16 ( Q. He had leaned down to pick up something ~
A. Yes.

Q. As I understood, on direct examination, you said you
had been following alang behind the car driven by Graves
and that you were approximately two car lengths ,behind
him~
A. Yes, sir.
Q. Before anything at all Imppened, had you both been'

going along about the same speed or had your speed varied to
any extent, your's or his ~
A. I think we were both driving at approximately the same

speed, 'which was slaw, due to the weather conditi0l1s and the
speed limit there at that particular location.
Q. You mentioned also on direct examination that it was

your thought or belief that he was gaing on through this in-
tersection, through the traffic light, but did not ~
A. Yes ..
Q. And that. he stopped or started to stop~
A. That's right.
Q. In slowing down or stopping, in movement did he-

Mr. :Maurice Shapero: One minute .. I don't want to in-
terfere with the pr.ocedure but I think he is leading him
continually. Object to tbe leading questions.
'Mr. \i\Tarmington: \iVJlich questions specifically ~ Or, do

vou want me to finish the question ~
.. Mx ..Maurice Shapero: Finish and I will object
page. 17 ( to it.,

Mr. \7Vorming'ton: Did you wish me to rephrase
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the question, Your Honor ~ i had'n't finished the question.
Tbe Court: You said enough to be leading.

Mr. VVormington:
Q. ,Vould you describe the manner of bis stopping as to

rapidity or slowness ~

Mr. Maurice Shapero: He is leading.
The Court: You are teclmically right, but I will let him

answer it.

Mr. VVormingtoil:
Q. Did you understand my question ~
: A. May I have it repeated 1

Mr. ,iVormington: Please read the question.
The R.e]5orter: "Q. ,~Tould YOll describe the manner of his

stopping as to rapidity or slowness ~"

A. "liVewere both traveling about the same speed and he
appeared to be going through the light and as he got to the
intersection or just as the intersection, the light changed and
he stopped.

Mr. vVormington:
'Q. As I understand it, well, I \vant to know what type

of stop he made. ,iVould you describe it ~ .
A. Yes. I 'would say it ,vas quick. The light changed and

he stopped.
Q. When he did that, what did you do, sir ~
A. Automatically put on brakes .
.Q. You put them on medium, hard, or how did you put them

on? .
A. ,Vhen he stopped in front of me, I am sure

page 18 r I put them on pretty hard. .
Q. ,Vhat did your caT ,do after you jammed on

the brakes like that?
A. Skidded into the wet cement, the wet street.
Q. At the time he stopped there at the light and you ap-

plied ~yo:l1rbrakes, at that mo.ment, were you then about the
same distance behind him that you had been 01' hRd that in-
terval changed any~
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Mr. Maurice Shapero: Object to the question as leading.
Mr. vVormington: Strike the question.
Mr. Maurice Shapero: I am sure the Court will agree with

me as to these leading questions and I object to them. I _ob-
jected and the Court sustained me. He has then put words
in the mouth of his witness. He should frame his questions
so that they are not leading or the effect of my objection is of
no consequence whatsoever.
The Court: I think your point is well taken, Mr. Shapero.
Mr. ,'T ormington: All right, Your Honor.

Q. At the time you applied your brakes, what ""vasthe ap-
proxmiate interval between your car a.nd that of the one ahead
of you ~ Don't answer it.

Mr. -Wormington: Is that question all right, Your Honod
,The Court: If he has not objection to it.

Mr. VV-ormington:
Q. All right, sir.
A. You ,mean the distance between the two cars, approxi-

mately two car lengths; about that.
Q. It is my understanding in answer to Mr.

page 19 r Shapero's question that you stated that you had
spoken to the police officer after the accident, is

that, correct ~
- A. Yes.
Q. Will you describe what you said, as best you can

recall, to him ~ Describe what you said in answer to his
questions_as to how the accident happened, as best you can
recalL
A. I am sure I told him like I told you-here this morning as

to what happened; that I was trailing along behind Mr.
Graves's car a few car lengths behind and that he started
through the light and stopped ,and I automatically stopped
and slid into him.- I am sure that is what I told the officer
who investigated it.
Q. Did you notice the condition of the windows on Graves's

car ~ Can you describe in what position they were, if you
noticed them ~
A. I don't recall noticing them. ,'Tith the weather condi-

tions being like it was, I am sure they were up, his "\vindows.
I don't recall seeing the windows.
Q. That's all.
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Norwood B. Richardson:

CROSS EXAMINATION (resumed)

Examined by Mr. Maurice Shapero:
Q. Mr. Richardson, what was the color of the signal light

as Graves approached it 1 As Graves approached the inter-
section, what was the color of the signal lighU
A; You mean the highway light 1
Q. Yes. You were following Graves 1

A. I was following and the light was green. ,TVe
page 20 r were going through it.

o Q. Then what did it d01
A. It changed and, we stopped.
Q. It changed to what1
A. It changed to "Stop."
Q. Mr. Richardson, don't you know it goes from green ,to

amber to red 1
A. That's right.
Q. How could it change to "Stop" 1
A. "VeIl, it changed to amber then, and we all go through

amber lights but he stopped and before he got there, it
changed to red. .
Q. Before he what 1
A. Before he went to it, it changed to .red and he didn't

go through it.
Q. How much time elapsed for all this to take place 1
A. I don't know the time of those signals. It was green

when we both approached it.
Q. As a matter of fact, your condition of sobriety was such

that you don't remember much about any of it 1
A. No, sir. No, sir, that is not so.
Q. How is it that you r'ecall the details of what transpired

and yet you cannot remember what you told the police officer,
using your words, "I don't recall." That is the language
that you used. ,
A. Mr. Shapero, that was ,the first accident I have ever had

in my years of driving and I am sure that being the first case,
I was rather upset.

page 21 r Q. But you do recall-

.Mr. W'orming-ton: Let him explain. You asked for tIle
answer. Let him give it.

A. I ,am sure I was rather upset and nervous about the
fact that Mr. Charles had gotten hurt.
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Adh/IM" Graves.

Mr. Shapero:
Q. I see. Have you done with your answer ~
A. Yes, sir ..
Q. But you weI'en 't so nervous that you recall the details

of the lights and so forth which you have just explained here~
A. That was before the accident. Afterwards, I was; very

much so.
Q. That's all now. I want to call you back later.

ARTHUR GRAVES,
one of the Defendants, having been first duly sworn, was
called as adverse witness by Mr. Herbert Bangel, co-counsel
for the Plaintiff, was examined and testified .as follows:

DIRECT EXAMINATION.

Examined by Mr. HerbertBangel:
Q. State your name, please.
A Arthur B. Graves.
Q. Where do you live 1
A. Oceana, Virginia.
Q. On the 10th day of December, 1957, were you operating

your automobile when it was involved in a collision with an
automobile that was operated by the Defendant

page 22 r here, Richardson, the gentleman that just left the
stand ~

A. Yes, I was. At least, my station wagon was.
Q. It was your motor vehicle ~
A. That's right.
Q. In what direction were you going ~
A. Traveling west on Route 58.
Q. If you will, please give us the benefit of what !occurred

as you were proceeding along west on Rotue 58. Tell his
Honor and the ladies and gentlemen of the jury what hap-
pened.
A. I was approaching East Lane, driving along Route

58. .
Q. By East Lane, is that the name of the intersecting

street' .
A. Yes, sir.
Q. Is it called East Lane Street or is it just East Lane ~
A. It is called East Lane. I was to make a right turn,

going north 'on East Lane and the light was green, of course,
and so I shmoed down to make this turn and just as I turned
my 'wheel, this car rammed me in back. It knocked me into
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East Lane just about a length of a car in the lane. "What
happened, I had my feet already applied on the brake. As I
began to make my turn, when this car bit me, it threw my
pressure right over on the brakes and it just stopped with a
start. It knocked me about the length of a car into East
Lane.

Q. Was it a violent blow~ Hit you real hard in the read
A. Yes. It hit me real hard. It had a tendency to pick the

back .of the car up. I thought somebody, something, had hap-
pened in the front. I seen myself sitting up in the

page 23 r back and down in the front. I thought maybe
somebody knocked my front end down. I found

out this car had run into my back end had a tendency to pick
me up.

Q. You didn't see the car ~.
A. No, I didn't see the car. Didn't know what had hap-

pened.
Q. All right.

CROSS EXAMINATION.

Examined by Mr. Wormington:
Q. The weather at that time was extremely bad ~
A. Yes, it was. .
Q. Mr. Richardson described it reasonably correct, bas he

not, in that it ,vas raining very hard ~
A. Yes.
Q. And, of course, the roads were flooded and wet and

slippery, were they not~
A. That's right.
Q. You did not see or know of Mr. Richardson's car being

behind you until the accident, did you ~ .
A. That's right. Didn't know anyone was behind me.
Q.' You knew that you were going to make this turn there,

didn't you ~
A. That's right.
Q. "Vas the light green at all times during this thing >Ordid

it turn to caution before the accident ~
A. No. It was green. ,iVhenI went to make my turn, it was

green. I had got plumb under it and went to make my turn.
The front end was under it.

page 24 r Q. Still green then ~
, ,A. Green when I went to make mv turn.

Q. ,Vhere were you in East Lane when you ~tarted to slo'w
down to make the turn ~
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Arthu,r Graves.

A. 'Where "vasI~ '
Q. Yes. You knew you were going to turn ahead of time ~
A. I was about 150 feet of this red light when I knew I was'

going to make the turn. I put on my blinker about 150
feet from the green light. '
Q. "\iVhichwas it~ You said it was red a few moments ago

and now you say it is green.
A. Green light.
Q. And you were about 150' feet from the light when you

turned 'on your blinker signals ~
A. That's right.
Q. It was raining so hard yon could hardly see, 'could you ~
A. That's right.
Q. Did you look behind you in your rear vie-wmirror or

turn around and look in any way to see if any cars were be-
hind you ~
A. No, I didn't look It was raining and everything was

damp and foggy. Nothing clear bnt the front, the wind-
shield.
Q. You didn't know what was going on behind you ~
A. No. It was' raining. All I kIlO'W is it was just pouring

.do'wn rain.
Q. You didn't know any cars were anywhere but up ahead-

of you; only place you could see ~ .
A. That's right. Right in frOIit of me.

page 25 r Q. You say you started slowing down for the
burn about 150' feet from the light ~

A. "\Vell,I put on my signal light. I was already approxi-
mately between twenty and twenty-five feet that I had driven.
Q. You ",veren't,going that speed when you tried to make the

turn ~
A. No. I was going about seven miles when I began to

make the turn; from five to seven miles, approximately.
Q. And you had been before that time going about twenty

or twenty-five~
A. About twenty or twentyofive. I put on my signal lights

and I began to "slowdown and time I began to make this turn,
I had come down to between five and seven.
Q. You don't know whether Mr. Richardson at the time you

started slowing down or started making your turn was two
feet behind you,. two miles, ,or where he was ~ ,
A. No, I didn't know. All I know is something struck me

in the back. That's all.
Q. All right.
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- , J { CR.OSS ]DXAMINATION.-
~'Hili! :0 H:'lI" WI

Exarbillea 'b+ $1:I1.":Shapero: (Mr. Maurice Shapero)
\I('Q. t(:rIfa\=res;liilHhiediately after the accident or 'within, we
will say, ten miilUtes, who, if anyone, was there1 Name
tIi'e: p~'l~ti8s~tflff'll H I
A. My son, Nathaniel and his wife, They drove up.
Q. ,Vho ~lse, if1anyolle 1

JJI)' II )1I1l ,iI~! Nd 6'tHer ones appeared there, Nobody but
page 26 r those two.

Q. 'fhell, ,d,d tlie police officer come?
~111\.~,Wfte'!" .fi1)" soh; INa'flianiel, arrived. He went and called
the polic'e and he came shortly after the call.
'1()~r(iYdUIl.' sDlr/ca~ll~d mw i)olice?
.'l(A:"ITHat's;'Hg'h't. t I '1')-: 01

Q. And the police came.7 '
~HA.~Th'al',s'Vig~tl.lf\')2IIII\IH'(

.r'Q?/A:tfthafr~iit1e '{"l1elllthe'lpOlice were there, you were there
and where was Mr. Richardson 1

A ]'1 c' {''''' 111"'t"IlJ "II '"''0''' ~f' d 'tl. ~,e was ou wa' nng aro(111 WI 1 us.
'''IIQ' 'Jfm\'dl- "i 1'....1' tl' "I 'fIll"''! I II t' b t 1\11' 'd•... lJl 'you ''fear any conversa'Ion e 'ween .I.\1.r.R.ichar son

" and the police officer?
11l;.A'JJ;Ye's, irJ~H\:I'RicJ:{ah\dsdir"t61tFthe police officer it was all
his fault; that he was trailbig'b&l\rnd me and he was trailing
l'ttl t '\"1 1" i"ld"l 1'; tll'''I.J. t wh' 1 tIt' 'da ,1 ,e .0' C ose an W len r'Wen' liO-nla re nlV urn, Ie no ICe

fl~~t 'r]n:~rrbl'il1Id'el~llliglit:-,,\a~'18N~blll('.he was 'too close and he
t 'I' b 0'1 ,d.,,,, '~l'ltl'a'(""t t"'ll 11(- ,pu, ,on us ra\:es.anu s I ),n"O n1e...

-fI'Q.rQ"7'h6',lw:a's1 th'el~e/,'{7he11dMlr.1rl~iHl1ardson made that sta te-
Iill.=Jnt'r,ib'twJi)(Hi'del:;ffi~ei;"fI.'/.lIl'1'1I1!III!; ,

'1IIA~liil\lf5's'oI1:"N:1.t'lj1a'ili'6'1';fl1'eh'i-'a'aliI\v!hl~W:ethat statement also.
He didn't make itonlv one time but continued to sav it, Made
it:' se-{iel-j)llfinl'e'sl:" S'at~dlit ~Wa's';'aJif1j)l~r:farllt' All his" fault, that
I rl"Utlt.\ll"',,'.q"r' 1"t~n"l<l''''{''}' ut '.J./rb It'}' d't' f t}Ie was JU::>uflvl;ng. a '1, 1:18,1,00cQ::>eruncI I,18 con 1'IOn 0, Ie

, ",'eatli(hFWE!ll, ').'Wll1e'i}11])'Utt oli t Iii)l,q~ig:na.l'TigHts, he seen it but
he was just too close and he s!amn}ed on his brake" and
1,t.l",,1 a""\"'l.t"""t"("tt{l:'t! ,,'III 1J""'''1 .", '}'"_i' d tl t 't)UHlpe. 'Hgl,m,o l:,ino me. - ::Ieac.m1ow'euge ,la', 1 was
,rf'rlll ,.;!ff, "alH"}lirs'fali.lt~(~[ 'url ~ iliff; 11110,I flol...; ( ,

page 2'( r Q. W~l'a't>"diQ~'Ul~flholi'c\e"bm~el- l.ao~Jif. anything?
!iO / '1IlII t 'If[ j ) Ii f[()~I"II;d'\[J1 :1If '1')fit'lIl" 1'11'1':[' II'

Oll\h; r;w dHi1fng~611.:'~!rflr"S~6Jt.. I~1'6~foi!(,l)leas!b~rr'tIJink ~ve are
'tt' . t tt ....,{ tId t,,(,..I'" 'l.\1/. "'''!',i' "It tD'''''', 1'1ge ".mg- ll10 I)la ..:ers ',13 are e.-:Llaneuus. ,'pn t lave any
obje6tiol1 ~ti}Im~"'alsl.tin:~"-Wl~at\doil~rel'saH.ol( f~tW:'J)l~:~e at tl~e
scene or what phYSICal actIon the officer ftook~.t1t It1ll'l1kthat I"
proper. Beyond that, I think we are going .tbi)!I'falJ. afield
to ask a ca.rte blam.ch question,
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Officer Shephe1'd L. Fulgham,.

The Court: . I think your abjection is well taken. If you
want to take it up out of. the presence of the jury-
. Mr. Maurice Shapera: His going to raise the same thing I
thought might develop.

(In Judge's Chambers).

Mr. Maurice Shapero: Your Honor, my purpose in asking
that question is to develop that the police officer arrested and
taok Richardson in his car with him down to Princess Anne
Court. A warrant was sworn out. I am going to further
show that at the hearing an a reckless driving charge, that
was the nature of the warrant, that Richardson in the pres-
ence of Graves, who was at the hearing with OfficerFulgham,
Richardson pleaded guilty to reckless driving on this charge ..
The Court : You can shaw he. pleaded guilty to reckless

driving but you can't show his being arrested and taken to
Princess Anne Court.

(In Court Room).

•
page 55 (

•

•

•

•

•

•

•

•

•
OFFICER SHEPHERD L. FULGHAM,

a witness called by co-counsel for the Plaintiff, having been
first duly sworn, was examined and testified as follows:

DIHECT EXAMINATION.

Examined by Mr. Stanley Bangel:
Q. State your name, please, sir.
A. Shepherd L. Fulgham.
Q.. What is your occupation?
A. Princess Anne Police Department patrolman.
Q: You have been an officer there for sometime, have you

not?
A. Yes, sir.
Q. "\fere you called upon to examine an accident which

occurred on the 10th day of December 1957 on Route 58,.
commonly known as Virginia Beach Boulevard?
A. Yes, sir.
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Officer Shepherd L. Fulgham.

Q. Tell, if you will, what were the weather conditions at
that time.
A. It had rained just enough to make the road slick.
Q. 'iVhat time did you arrive at the accident ~
A. Around 2 :30. '

Q.. What were the weather conditions at that
page 56 ~ time '?

A. The road was wet.
Q. 'iVas it a downpour ~
A.. Wasn't raining. It ,vas wet.
Q ...What did you find "whenyou arrived at the scene~
A. You mean the positions of the cars ~
Q. Yes..
A. Mr. Graves's car was on 615, pulled off on the side. Mr.

Richardson's car was headed west on 58, just opposite 615.
Q. By 615, I presume you are refei'ring to an intersection

of 58~ Is that sometimes known as East Lane ~
A. I have heard that mentioned, yes.
Q. Any traffic controls at that intersection ~
A. Yes, sir. Traffic light; red, caution, green, ..
Q. That is the order in which it works, is it not, Officed
A. Yes, sir.
Q. Red to caution to green ~
A. It comes green, caution, red. .
Q. I am sorry. I confused you. Green, caution, and red.

'With reference to that intersection, where was the automobile
operated by Mr. RicJJardson~
A. Past the intersection of 615 on 58.
Q. In which direction past ~
A. It .wouldbe west.
Q. Away from Virginia Beach ~

A. That's right. Virginia Beach is east. N01'-
page 57 ~ folk, west. The Boulevard runs east and west.

Q. Where was the automobile' operated by
Graves~
A. It was on East Lane on the east side headed north.
Q. 'Where was the damage to the vehicle, sir ~
A. On Graves's car ~
Q. Yes.
A. On Graves's car, it was the bumper, rear lights. I have

my record here. May I get that ~
Q. Yes, you certainly may.
A. It has been so long ago. On Mr. Graves's car, trunk

lid, rear bumper.
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Officer Shepherd L. F~/,lgha1n.

Q. How about the automobile operated by Mr. Richard-
son~
A. Right front .fender, bumper and grill.
Q. ,Vere any statements made to you by _either drived
A. Yes, sir.
Q. Tell His Honor and the lady and gentlemen of the jury

ivhat they said. -
A. When I arrived at the scene of the'accident, Mr. Rich-

ardson told me he was following too close an Mr. Graves.
He saw the signal 'OfMr. Graves's car, giving directions for
a right turn and they both had the green light and Mr.
Richardson said he was just following tao close. 'When he
put on his. brakes he slid right into the back end of Graves's
car.
Q. Go ahead.
A. He also stated that he would take full responsibility fo\~

. the accident; it was his fault.

page 58 r CROSS EXAMINATION.

Examined by Mr. ,Vormington :
Q. Mr. Fulgham, both Mr. Richardson and Mr. Charles had

bad something to drink, hadn't they~
A. I asked Mr. Richardson, "Have yau been drinking~".

He said, ,,Yes, we bad a drink." ,
Q. He said, ",Ve had a drink." Meaning who~' Mr.

Charles~
A. That's right.
Q. Did Mr. Charles deny it ~
A. I saw Mr. Charles when he was in the hospital and the

doctors were treating him. I was close enough to him to
smell it. He had an odor of alcohol.
Q. There vvasan odor 'Ofalcohol an Mr. Charles~
A. Yes. I found about this much in a bottle in his car. in

Mr. Richardson's car. (\Vitness measures about an inch.
with fing-ers.)
Q. Whim Mr. Richardson was explaining to you how the

accident -happened, he indicated he had been following too
close and he told YOE, did he not, that the road was slick
and that was the cause of him sliding into the rear of the
car when he tried to put on brakes ~ I

A. That's true.
-Q. That's all.
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Officer Shepherd L. Fulgha1n.

GROSS EXAMINATION.

Examined by Mr. Maurice Shapero:
Q. Did you attend a criminal hearing involving a reckless

driving charge that you placed against Mr. Richardson in I
don't know what court.

page 59 r A. Princess Anne. Yes, sir.
Q. Did 'that involve this particular accident?

A. Yes, sir.
Q. ,iV as or was not Mr. Richardson convicted of reckless

driving?
A. Yes, sir.

Mr. "Tormington: Objection.
The Court:' Sustained.
Mr. ,iV ormington: I move for a mistrial No evidence

whatsoever any connection up to this momeilt of the necessity
for going into the criminal hearing and the civil end 'of this
case. Move for a mistrial.
Mr. Maurice Shapero : May it please the Court, I am going

to show-
The Court: I am ruling on your question,. Mr. Shapero.

First I am going to rule on the motion for a mistrial. I am
going to overrule it. I have sustained the objection to your
question. I think it was highly improper. I think you
knew better and I am going to ask the jury to disregard any-
thing in connection with it.
Mr. Shapero: I am reluctant to ask the question because I

feel that Your Honor-
The Court: If there is any doubt about a question you 'want

to ask, we will take it up out of the presence of the jury.
Mr. Shapero: I trust you will believe me when I tell you

that it was not my desire to ask an improper question because
vou know from our conversations back tl)ere what I intended
to develop by it. .
The Court: And I told you what questions you could a.sk,

too.
Mr. Shapero: ,Vould Your Honor step back in

page 60 r chambers? I won't ask an improper question.

(Mr. Shapero, Mr. ,i\Torming-tonand the Court retire to
Chambers.)

(Back in court room.)
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John E. Charles.

Mr.IVormington: May I let the record show, Your Honor,
that I note an exception to your overruling my motion for a
mistrial.

Mr. M. Shapero: (
Q. Officer, in that proceeding that I discussed with you, do

you know what plea, if any, Mr. Richardson entered ~
A. Yes, sir; guilty. '
Q. That's all.

CROSS EXAMINA.TION (resumed).

Examined by Mr. 'Wormington:
Q. He pleaded guilty to following too closely ~
A. Yes, sir. I gave him a summons for reckless driving,

following too close.
Q. And he was convicted not of reckless driving but follow-

ing too closely, is that correct ~ .
A. He was convicted on a reckless driving ticket, following

too closely.

Mr Stanley Bangel: I clon't think Mr. Wormington ought'
to keep going over it.
The Court: The officer testified the charge was placed

against him and he pleaded guilty to the charge that he had
placed against him.

(1 :10 P. M. Recess for lunch. Court admonishes
. page 61 ( jury not to discuss trial "vith anyone during lunch,

recess.) .

(Reconvened at 2 :10 P. M.)

MR. JOHN E. CHARLES,
Plaintiff, having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.

Examined by Mr. Herbert Bangel:
Q. State vour name, please.
A. John E. Charles.
Q. 'Where do you lii;re,Mr. Charles~
A. On Huron; Norport Homes, NO.8.



Q. Here in p.ortsmouth ~
A. Yes.
Q. How old are you, sir ~
A. 52 years old.
Q. pid you have 'occasion on Saturday, December 7, 1957 to'

have any busiiless dealings with Mr. Richardson ~
A. Yes, sir, I did.
Q. What were they~
A. I bought a Plymouth Savoy, 1954 model. .
Q. You purchased an automobile from Mr. Richardson ~
A. Yes, sir.
Q. Did you take the automobile with you when you left~
A. No, sir, I did not.

Q. ,?\Thynot, sir~ '
page 62 r A. They had to paint it.

Q. What did Mr. Richardson tell you with re-
ference to picking the car up ~
A. Told me I could get it Monday night.
Q. Did you go back Monday ~
A. I went back there twice Mondav. "Vent back there

during the day. and looked at the .~utom.obile and back
Monday afternoon about 5 :00 0 'clock.
Q. Did you get your car ~
A. No, sir, I did not; wasn't ready.
Q. Did you have any discussion with Mr. Richardson about

iH, .
A. He told 111.eI could get it the next morning.
Q. Did you go back the next morning~
A. The next morning I was there.
Q. That 'would be Tuesday, December 10, 19517
A. That's right.
Q. Did yon get your car then, sir ~
A. No, sir, wasn't finished.
Q.' Did you have any conversation with Mr. Richardson ~
A. Yes, sir. I said, "You know, I need the automobile be-

cause I want to go to Virginia Beach to see about a job."
He said, "1 know it and I am sorry the car is not ready and
you bought one from me." He said, "I will take you there."
Q. ,iVhat type of car did he use to take you down there?
A. It ,vas a. Ford. I don't know if it was a. 1957 or 1956.

I understood it was a '57.
page 63 r Q. How did you understand that ~

A. On the way down there, we were talking about
the automobile and he said, "This is a nice car, too. ", He
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John E. OhM'les.

',said, "And you got a nice one." I said, "It rides good."
He said, ",Vhy don't you buy it?"
Q. What car was he talking about?
A. About the ,Ford. I said, "When I go back, I will see

what kind of arrangements I can make with miJie and that."
Q. Did you go to Virginia Beach?
A. Yes, sir. .
Q. Did the accident occur on the way down or the way

back?
A. On the' 'way back. ,
Q. 'Why did you go to the Beach?
A. To see if I couldn't get a job .
....Q.,"That time did this accident occur, Mr. Charles?
A. Between 2 :00 and 2 :30, I think. I didn't have my

watch with me. I don't know. Approximately.
Q. In vvhat direction were you heading at the time?
A. When we had the accident ,ve were heading back this

way.
Q. Coming back from the Beach?
A. Yes, sir. .
Q. ,'\That were the weather conditions 1
A. It was raining hard. I mean it was raining hard, too.
Q.. Just prior to reaching the scene of this collision, what,

if anything did you do or what happened?
A. I had a cigarette in my' mouth and I got the

page 64 t matches out and dropped them do,vn on the floor
and I, bent dow1'1to pick them up and he said,

_ "Look out" and instead of looking out, I raised my head up
and what it hit, I don't know.
Q. ,iVas it a light impact .01' a severe impacU
A. I couldn't tell you because it stunned me.
Q. ,Vhat happened to you after the impact occurred?
A. This colored ladv come over there where I was and I

got ,out of the autonl~bile and the man she said was her
husband, well, I said, ",Vill-"
Q. ,"There were you taken, :Ml~.Charles?
A. Virginia Beach Hospital.
Q. You were taken there?
A. Yes, sir.
Q. ,Vhat, if anything did they do? ,'\That was your condi-

tion? '
A. My head was laying wide open and I was as bloody as I

could be ilnd they sewed it up; tied it: put the bandages
all around my head and told me to go home. '
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J oh1tE. Charles.

Q. Did you later contact your family physician, Dr. Har-
grove~
A. I did, and this doctor down at Virginia Beach told me'

to wait until the following Monday, and I got so I cOllldn't
wait that long.

Q. Why not~
A. Got to hurting me so bad the se00nd day after the ~Oth;

I think it was the 10th. .
Q. Wha.t was your condition ~
A. I had such a headache that my head was about to bust

open.
Q. What did you do~ . .

page 65 ( A. I went across the street about 5 :00 o'clock.m
the morning' and I got the lady across the street to

call Dr. Hargrove for me and I talked with him and- told him
what happened. I said,-

Q. You can't testify as to the conversation you had with
him; but as a result of talking with him, where did you go~
A. Hospital; Maryview.
Q. Did you just go there for 'a visit '01' were you taken in

as a patient ~
A. As a patient.
Q. ~Vhat was the condition, your condition, at that time ~
A. Still had the headaches.
Q. ~Vhat was the condition of your eyes ~
A. I couldn't see out of my rig-ht one~ It was swollen so

bad.
Q. What did they do for you when you weJ:eadmitted to the

hospital ~
A. They gave me some kind of pills.
Q. Please talk a little louder, sir. The jury wants to

bear you testify. What did they do for you while you ,vere
there at the hospital ~
A. They kept on putting something on my head and com-

presses.,
Q. Can you talk a little louder ~
A. They kept putting compresses on my head and re-

bandaging it every other day; about every other day; some-
times twice a day._

Q'. ~Vhat was wrong with your head ~ .
A. It was busted open. It was, leaking. Blood. was run~

ning out of it.
Q. ~Vhat was that~
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John E. Chades.

A. Blood was running all down.
page 66 ~ Q. How long did you remain in the hospital7

A. Around ten or twelve days.
Q. After you were discharged from the hospital, state

whether or not you had to be readmitted at a later time.
A. Yes, Sil'.
Q. How long did you remain the second time 7
A. About the same time; about ten days.
Q. ,¥hat did they do for you the second time at the hos-

pitaH .
A. That is when Dr. Campbell treated me and I 'went in

the operating room and he opened up my head again and
cleaned it all up.
Q. He operated on you, didn't he 7
A. Yes, sir.
Q. ,¥ ere these injll.ries painful?
A. I mean they were.'
Q. Could you describe it to us 7 ,iVhat was bothering you r

,~Thatwas hurting you, if anything?
A.' My head was bothering me and my neck; I could hardly

turn my neck. It hurt about thii'ty days b~fore I got rid .
of that.

Q,. What was that7
A. My neck.
Q. ,,\That color was your neck imillediately after the acci-

dent?
A. About the color of that gentleman's coat over there.
,Q. You are pointing to a blue coat7
A. Yes, sir.

Q. Over what area of your body did this blue-
page 67 ~ ness appear?

A. From my head all the ,yay do,vn along here.
Q. You are indicating your mid-chest line, shall ,ve say 7

Mr. "Tillia.mShapero: Upper abdomen.

Mr. Herbert Bangel:
Q. How long did that take before it cleared up 7
A. About thirty days.
Q. ,~Tha.tahout the condition of vour head?
A. That !!;otbetter after Dr. Hargrove operated on it.
Q. Dr. Hargrove or Dr. Oampbell?
A. I'm sorry; Dr. Campbell.
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John E. Charles.

Q. What is your condition today, Mr. Charles, with refer-
ence to your injured area ~ .
A. I keep a headache all the time and I stay nervous all the

time.
Q. 'What do you do for these headaches ~
A. Sometimes I take a Bufferin 'Or something like that

but it. don't do no good.
Q. Can you describe the type headache you have or the

feeling~ .
A. It starts right here. (\iVitness touches forehead.) It

feels like it is dead here and back in here and this side 'Of my
head, you hit on it and it feels like you are hitting' on a base
drum and this side yau hit on it and it feels salid.

Q. This numbness you spoke of, do. you still have that~
A. Yes, sir.
Q. "iVould you indicate. where that numbness is ~

A. It starts- from back here and goes all the way
page 68 ~ down along here.
_ Q. You are pointing to your right eyebro'w and
running fram the right eyebrow where ~
A. Right an back here.
Q. All right ..

Mr. Herbert Bangel: Can we say the entire right side of
the head, gentlemen, for the purposes of the record ~
Mr. Maurice Shape'l;o: Yes.
Mr. Vlormington: Yes.

Mr. Herbert Bangel :
Q. ",,\That,if anything, has the condition of your wound been,

the area where you were hurt with reference to draining~
A. I got a little place up there now samewhere and every

morning when I wake up, there is a little tear of blood. All
I have to do is hit it and knock it right off.

Q. That condition still exists ~
A. Yes, sir.
Q. While you 'were in Maryview Hospital during one of

your confinements there, state whether 'or not an eye doctor
cameta check your eyes.
A. Yes, sir, he did.
Q. ,,~Ta:s that Dr. .Joseph McPhail ~
A. Yes, sir. .
Q. Mr. Charles, I hand .you a receipt dated December'lO,
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John E. Charles.

1957 from the Virginia B.each Hospital in the amount of
$20.00. What is that, sir ~ 'vVas that for the emergency

. treatment you received there ~
page 69 r 'A. Yes, sir.

Mr. Herbert Bangel: If Your Honor please, we offer this
in evidence.
The Court: "Plaintiff's Exhibit A."

Mr. Herbert Bangel:. .
Q. Mr. Charles, I hand you a statement fr'om Dr. Joseph

C. McPhail marked "Plaintiff's Exhibit B,'" addressed to
you for eye examination, in the sum of $20.00. What that a
statement you received from Dt. McPhail?
A. Yes~ That's the one I got from the eye doctor.'

Mr. Herbert Bangel: Your Honor, we offer this 111 eVI-
dence.
. The Court: "Plaintiff's Exhibit B."

Mr. Herbert Bangel:'
Q. I hand you four yellow pages, Mr. Charles, indicating a .

statemen~ from Maryview Hospital, covering hospitalization
period December 12th through December 21st, 1957 and
.Tanuary 4th, 1958 through January 15th, 1958 and also an
x-taybill, the total .amount being $391.65, and ask you if
this represents the Maryview Hospital bill?
A. That's right.

Mr. Herbert Bangel: ,Ve offer this, if Your Honor please,
as "Plaintiff's Exhibit C."
The Cpurt: R.eceived. So mark,ed.

Mr. Herbert Bangel: ,
.Q. Mr. Charles, were you employed at the time of this acci-
dent? . .

page 70 r
A. No, sir; not right then.
Q. Since the accident occurred, have you been

able to return to work?

Mr. ,¥ormington: Object. No evidence he was 'working.
The COlJrt: Mr. Bailgel-
Mr. ViTormington : He just finished saying he was HOt

.employed. '
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Jo711n E. Cha1'les.

Mr. Herbert Bangel: I J will rephrase that.

Q.Mr. Charles, since the accident, have you been able to
work~
A. A day and a half; a day and six hours.
Q. \iVere yau able to continue working~
A. No, sir. I couldn't stay there.
Q. Why~
A. I got so nervous because the saws were running and it

made me so nervous. I was working for a boat shop on Perry
Street. ,
Q'. Haw much were you earning there ~
A. $2.00 an hour. '
Q. When ,vas that ~
A. I couldn't tell you the exact date to save my life right

naw.
Q. Do you have any training in boat work~
A. Yes, sir; eighteen years. Not eighteen years because I

have been working on boats practically all rny life. That
was what I did before I left the job I wason.
Q. Are you able to work now ~
A. I don't know. I keep the headache all the time and r get

nervous. The least little thing makes me so nervous I can
hardly wallL
Q. Answer these gentlemen.

page 71 ~ CROSS EXAMINATION.

Examined by Mr. \iVormington:
Q. Mr. Charles, you had been working for years at the

Navv Yard~
A:' Yes, sir.
Q. And you voluntarily quit your job there,' didn't you ~
A. Yes, sir, and went into business far riwself.
Q. And you paid ca,sh for this automobile?
A. Yes, sir.
Q. How much was that?
A. $600.00.
Q.I Mr. Charles, when it was determined that yau couldn't

get the car the day of the accident, you told Mr. Richardson
about wanting to g'a down to Virginia Beach, dichl't you?
A. I told him 1had to go down there.
Q. And he told you that he would be glad to take yau and as

a matter of fact, that he had s(}me business down there that he '
wanted to tend to?
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John E. Charles.

A. He told me the car wasn't ready and he was sorry. He
said he had some business down there and being as my car
wasn't ready and he was sorry about it that he would take
me down there.
Q. At' a result of that, you went down there, the two of

you1 ...
A. That's right.
Q. And you tended to your business and he tended to his

business 1
A. That's right.

Q. And you all had lunch and ~youwere on the
.page 72 r way back when the accident occurred, isn't that

righU
A. Yes, sir.
Q. And you had bad a bottle of vodka with you that morn-

ing, didn't you 1
A. No, sir.
Q. Have anything to drink with you 1
A. I had one drink.
Q. Of 'I"hat1
A. I don't know. We stopped at the gas station and Mr.

Richardson handed me the bottle. It was white. I don't
know whether it was vodka or whaU
Q. ",Vhere did the bottle come from 1
A. I don't know. He is the one that handed. me tlJe bottle.
Q. That's all you had had to drink 1
A. Yes, sir .
. Q. And that is all he bad 1
A..As far as I know.
Q. As, far as you know111, each of you had tlJat one drink

there?
A. Yes, sir. At the gas station we had that one drink.
Q. I believe that's all.

CROSS EXAMINATION.

Mr. Shapero: We have no questions.
J\i[r. Herbert Bangel: vVe rest, if Your Honor please.

page 73 r- (In Judge's Chambers).

Mr. vVormington: Your Honor, the Defendant Ricbard-
son moves to strike the. evidence as to him on the ground
tbat the testimony as presented by the Plaintiff shows a
guest-passenger relationship, which, III fact, was alleged
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by the Plaintiff in his pleading. This was a trip to Virginia
Beach for apparently mutual benefit. \\Thether it was a
matter of courtesy extended to this man as a result of his
being a customer or not is immaterial as far as the guest-
passenger relationship is concerned and as such, gross negli-,
gence would apply as the test and the evidence presented by
the Plaintiff has sho'wnno act of negligence on the part of the
Defendant Richardson whatsoever with the exception of the
fact that he followed too closely behind the car of the, other
Defendant, Graves; and when that car stopped or slowed
_down, that he ran into the rear of it. There is no evidence
of excessive speed. No evidence of lack of look out, but
there is evidence that the Plaintiff and Richardson had had
something to drink.
There is no evidence that that in any way affected Richard-

son's driving. The Plaintiff has not so alleged in his motion,
in his Bill of Particulars. Certainly falls far short of show-
ing an utter disregard of prudence amounting to complete
neglect of the safety of another and I submit the evidence as;
to the Defendant Richardson should be struck.
The Court: Where is the gross negligence, Mr. Bangel?,
Mr. Herbert Bangel: If Your Honor please, there is ample

gross negligence there and if the Court 'wants it, I have plenty
.of authorities I can bring in no,"vto show the Court

page 74 r under the facts of this case that it is not necessary
that there be gross negligence. That is No. 1.

Now 2, that the evidence is clear that there is a jury ques-
tion that there is gross negligence as a matter of law, and I
can bring in the authorities, as I said, right now, if the
Court likes. '
The Court: YoUl' notice of motion was based on gross

negligence.
Mr. Herbert Bangel: I alleged as a result of gross negli-

gence of the Defendant Richardson: I can al~ege a greater
degree of negligence and if I am not required to prove it,
I don'.t have to prove it. '
Mr. \iVormington: My point, insofar as your pleading is

concerned. He plleged, Your Honor, that this man was a
passenger in the car with the plaintiff.
Mr. Herbert Bangel: The authorities state that the dis-

tinction is between a passenger and a guest. E,very treatise-
The Court: I agree with you. I think it is a jury ques-

tion. Overrule your motion at this time.
Mr. \iVormington: Exception.
Mr. Maurice Shapero: The Defendant Graves moves to

strike the evidence of the Plaintiff on the ground there isn't
a cintilla of evidence hereon the part of Graves whatsoever.
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Arthu,r B. Gmves.

The Court: I am going to overrule the motion temporarily.
See "vhat the jury does.
Mr. Maurice Shapero: Note an exception.

page 75 ( ARTHUR B. GRAVES,
one of the Defendants, having been previously

sworn, was recalled to witness stand as adverse witness by
-Mr. V.,Tormington, Counsel for Defendant Richardson.

DIR.ECT EXAMINATION.

Examined by Mr. ,iVm'mington:
. Q. I believe you f'tated, Graves, you lived a few blocks from.
where the accident happened_~
A. Yes, sir.
Q. And I take it you are familiar with the scene~ You are

familiar. with the road where the accident happened?
A. Yes, sir. .
Q. And the speed limit there is 45 miles an hour, is it

not?
A. I think it is about 35.. I am not sure .
. Q. You don't know which it is? Either 35 or 45?
A. Yes, sir.
Q. You are sure that it is either 35 or 45?
A. Yes, sir.

Mr. ,'Tormington: ,Ve rest .

• • • • •

page 79 r
• • • • •

Mr. Maurice Shapero: That IS our case, may it please
the. Court.
Mr. Hel'Dert Bangel: . "Tehav:e no rebuttal, Your Honor.
Mr. 'Normington.: "Te rest, Your Honor.
(In .Judg'e's Chambers) ..
Mr.. William Shapero: Your H<;mor,may we renew our

motion to strike the evidence of the Plaintiff on behalf of
Defendant Graves? .
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Mr. "\iVormington:' And we also do so, sir, for Defendant
Richardson for the reasons heretofore stated ..
The Court: Both overruled.
Mr. Wormingtan : Exception.

Mr. "\iVilliamShapero: Exception, Your Honor.
page 80 r We would like to note our exception to the C-ourt's

ruling 'On behalf of the Defendant Graves and
adopt as our. reasons therefar our reasons stated during the
argument at the conclusion of the Plaintiff's evidence, with
the Court's permiss10n.

(Off the record discussion).

The Court: I am going to exclude for the purpose of these
instructions the idea of this man being a guest. As I rule,
his status was a status of a passenger as distinguished from a
guest or guest-passenger.

(Off the record discussion).

Mr. 'William Shapero: "\Vewould like to object and except
to Instruction No. I on the ground there is no evidence to
sustain it insofar as the Defendant Graves is concerned.
Also there is a blanket statement concerning Graves which
makes no definition of negligence or makes any reference to
arty specific items. Doesn't give the jury any information.
Th~ jury can go wild on this instruction.
Mr. "\~Tormington: Under the cintilla argument, it's not a

proper instruction; cintilla doctrine.
Mr. Maurice Shapero: No evidence to sustam this instruc-

tion and it is contrary to the evidence. No basis for it.
Misleading. Permits the jury to bring in a verdict against
Graves without any evidence to sustain it.
The Court: I am going to give the instruction because I

think it is proper in differentiating the verdicts that the jury
can render. The definition of negligence can be taken care
of in other instructions.
Mr. "\iVormington: We abject to it, Your Honor. "\iVe ,ob-

ject on two grounds. One is the cintilla doctrine which we
have mentioned and the other is we think that gross negli-
gence is the criterion. You ruled on that. I wanted to make
known my objection. Note my exception.

Mr. "\iVilliamShapero: May it please the Court,
page 81 r the Defendant Arthur B. Graves objects and ex-

cepts to the ruling of the Court on this instructian
and adopts as his gTound therefor that ,vhichwa.s just stated
in opposition to the granting of the instruction.
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Mr. 'Vormington: 'rhe Defendant R.ichardson objects and
excepts to the action of the Court in granting Instruction I
on the ground that it adopts the cintilla rule and is thereby
an incorrect instruction on that basis, and in adqition, thereto,
the Defendant R.ichardson alleges and claims, that the rela-
tionship between him and the Plaintiff was that of guest and
host dri'\'er and as such, the criterion of gross negligence
should apply.
Mr. 'Villiam Shapero: Instruction No. 2 is objected to.

-While Dr. Campbell intimated that he, himself, would prob-
ably have handled the treatment differently, he did not say
that the original physician who sutured the wound at Vir-
~i:r:ia Beach Hospital was negligent or had aggravated the
ll1Jury.
The COlirt: I don't like the tone of it because of the overall

intimation that there was negligent treattnent on the part of
the first. physician, which the jury does not have to accept.
Mr. Stanley Bange1: 1Vould Your Honor instruct the jury

that as a mattet of la-", there was liOneglig-ent treatment at
Virginia Beach Hospital ~ .
The Court: No, sir.
J\fr. Stanley Bangel: In view of that, this instruction ,vould

be proper because it doesn't say there wa's negligent treat-
ment. lt covets up the situatioll when Mr. Worm-

page 82 r ington sholild argue that in his opinion the e"\,i-
dence in the case disclosed negligent treatment, and

if the jury believes it was, the in~truction here would be
aJlplicable.

(Instruction 2 withdrawn.)

Mr. Maurice Shapero ~ If you want the Instruction, you
draw it.
The Court: Exacth.
Mr. "Vormington ~ 'And I make 110 condition on this argu-

ment.
On Instruction 3, I object to sub-paragraph E in its entirety

and in sub-paragraph F to embarr'asslnent. No evidence of
Plaintiff undergoing embarrassment. As far as dimlnition of
earning capacity, there is no ev'idenceof that. Both doctors,
as I recall, or certainly one of them said he had no occasion
to limit his physical activities; that this thing on the head
didn't bother the ;l1lanfrom pilrsuing normal activities.
The Court: Is there any evidence to support tha t ~
Mr. Stanley Bangel: Yes, Your Honor. 'iVe have evidence

here that the man had this severe injury to his head and
suffers from these severe headaches. He is dizzy. He suffers
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from nerVDusness as a result of it, and this does not tell the
jury that he is going to have definite loss of earning capacity
forever. It tells the jury that they should award him dam-
ages for any dimunition of his earning capacity, if any. He
hasn't been able to go back tDwork.
As fDr the future, the jury may hold he may be able to go

back tDwork tomorrow. This instruction doesn't tell them it
is forever. His earning capacity may be diminished for one
day.
Mr. Wormington: That is not the meaning 'Ofthe phrase.
Mr. Stanley Bangel: "Ve will take the word "capacity"

out, if it will help, Your HonDr.
page 83 r The Court: I think that will do it.

Mr. Herbert Bangel: "Vewill change it.
Mr. Wormington: The Defendant Richardson objects and

excepts to the action of the Court in refusing to delete in sub-
paragraph F as an element of damages any embarrassment
that might be caused the Plaintiff as a result of this injury
- on the ground that there is absDlutely no testimony that any
such embarrassment was caused .and, too, without such evi-
dence, the jury would be indulging in speculation as to the
existence of such element of damage. .
Mr. "Villiam Shapero: We object to Instruction 2 written

with pencil 'Onyellow paper. "Ve object to the granting 'Ofthat
instruction, No.2, on the ground that there is no evidence in
this case to sustain it. There is no evidence whatsoever that
there was any negligence of, rather, ]10 negligence on the part
of any doctor in the .tI:eatment in this case.
Mr. ViTDrmington: I object to the whole business all the

way through.
Mr. \iVilliam Shapero: Your Honor, we object to the grant-

ing of Instruction No. 2 for the Plaintiff which is written in
pencil on a yellow piece of paper and except to the Court's
ruling in granting such instruction and with the Oourt's
permission adopt as our ground therefor the reasons hereto-
fore stated in the argument'in 'opposition to the granting of
the instruct.ion.
Mr. V\Tormington : The Defendant Richardson 'Objects and

excepts to the Court. in grant.ing Inst.ruction 2 and adopts t.he
argument.. as set fort.h by t.he counsel for the Defendant.
Graves, and in addition, st.at.es t.hat t.here is absolut.ely no

. evidence of. negligence in the treatment of the
page 84 r Plaint.iff's injuries and it. is our content.ion that t.he

basis of any principal involved in this case neces-
sarily stems from the inferences and assumpt.ions of negligent.
treat.ment. by a doct.or or doct.ors concerned.
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(Instructions I, II, III, V and VI offered by Mr. ,iVorming-
ton, Counsel for Defendant Richardson refused an the basis
of gross negligence.)

Mr. Stanley Bangel: I think it is stipulated that instruc-
tions numbered with Roman numerals I through VI are
offered by Mr. ,i\Tormington on the gross negligence and in
view of Your Honor's .previous ruling, they are refused, is
that correct ~
The Court: Yes.
Mr. Vvormington: Your Honor, I note my exception to the

Court's refusal to grant those instructions based 'On the
reasons heretofore stated in motion to strike.
The Court: No. VII is not based on negligence.
Mr. Herbert Bangel: Mr. ,i\Tormington remarked there

wasn't enough alcoh'Ol consumed to make any difference in
the case and that this instruction would be improper under
the evidence presented in that clearly there is no risk as-
sumed by the Plaintiff in reference to riding with Richardson
that might be attributable to his having drunk this alcohol.
There is no evidence that any or alL alcohol consumed by

Defendant Richardson bad any effect on him to the knowledge
of the Plaintiff. No evidence that any alcoholic beverages
consumed bv the Defendant Richardson affected him to the
knowledge of the Plaintiff Charles.
The Court: I 'will grant this one.
Mr. Maurice Shapero: I think this instruction is improper

unless you are going further and take care 'Ofthe
page 85 ~ other Defendant because if he assumed the risk

as to having' drunk alcoholic beverages with
Richardson, Richardson's neg'ligence would be imputed to
Charles and Richardson would be guilty of contributory negli-
~renceas to us. He couldn't recover from us to save his life.
Got to add that to it.
Mr. ,iV ormington: I think that is c'Orrect. I have no ob-

jecti'On if you want to put this instruction "to recover from
Richards'On '01' Graves.' , Would that satisf:y you all ~
Mr. ,iVilliam Shapero: Yes.
Mr. Stanley Bangel: I hate to dwell on it, but I think it

would be a reversible error to grant this instruction. This
instruction holds as a matter of law that the Plaintiff as-
sumed the risk if he drank alcohol, an equal amount ~f alco-
hol. in companv togetber 'with Richardson, and therefore it is
clearlv erroneous.
Th~ Court: I don't read it that way.
Mr. StanIe,' Bane:el: ,Ve object to Your Honor granting

Instruction VII on the grounds IJeretofore stated.
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J'llr. Maurice Shapero: ,lIf e do not want Grave's name in
that instruction. We do not think it is a proper instruction.
Mr. ,lIf ormington: I submit, Your Honor, to keep it proper,

it should be left in.
Mr. -William Shapero: Object, .Your Honor, to our name

being put in there. ,lIf e don't feel it is a proper instruction
under the law and we don't want our name in it. If it is
reversed, we will be reversed on it, also.

The Court: I will leave it in there. You state
page 86 ( your objection.

Mr. V,TilliamShapero: May it please the Court, -
I object and except to the granting of Instruction VII and for
my ground of exception would adopt what I have just stated
as my argument in opposition to the granting of the instruc-
tion and in opposition to the putting of the names" Graves"
in the instruction.
Mr. Stanley Bangel : The Plaintiff objects and excepts to

the instruction further on the ground that the reasons here-
tofore stated, and I am dealing with VII, are equally ap-
plicable to the Defendant Graves and adopts them as though
re-stated.
Mr. Wormington: Your Honor, Instruction VIII is based

on the testimony of Dr. Campbell who stated that certainly to
some extent he would not follo-w instructions, the Plaintiff,
that is, and that to a far lesser extent, in his opinion, the
botched-up job at Virginia Beach which to some extent
affected the prolongation of his injuries or aggravated it.
Mr. Stanley Bangel: V,Te object to the Instruction VIII on

the ground that it does not correctly state the law. The
general law is that a person is under duty to minimize or
litigate his damages. Certainly this instruction is misleading
to the jury and it tells the jury that if the Plaintiff in any
way whatsoever failed to do anything which may have ag-
gravated his injury in the slightest, then the Defendant is not
responsible for the resultant damages from the accident.
Mr. vVormingtol1: And such is the law.

The Court: I don't think it is clear as it is
page 87 ( written.

Mr. Vlormington: "The Plaintiff has the duty
to exercise ordinary care in attempting to minimize his dam-
a~es. If you believe from the evidence he failed in this dut:--
then the defendants are not responsible for the resultant
age:ravationof these injuries. if any, caused by such failure."
Mr. Herbert Bangel: Plaintiff objects and excepts to the

Court's granting Instruction VIII on the ground that there
is no evidence that the Plaintiff through any conduct of his
own aggravated the injuries, the only evidence being that the
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doctor thought that to a minimum point, it IS possible that the
condition of the Plaintiff may have been bettered had he
done cert~in things and there is no evidence of any resultant
aggravation caused by any action of the Plaintiff.
Mr. Maurice Shapero: As to Homan nunieral IX, Defend-

ant Graves objects to it on the ground that .there is no evi-
dence to sustain it and contrary there is direct evidence
against the theory of the proposition of law as set out in this
instruction. Firstly, Richardson said that Graves stopped at
[t, red light. If he stopped at a red light, he had a perfect
right to do it suddenly or otherwise. .
Be was obligated under the law to stop there. Conse-

Ql1ently, sudden stopping would not be material if he stopped
at a red light. The evidence to the contrary is that it was a
green light.
No evidence whatsoever that a proper signal 'vasn't given.

The only evidence on the subject is that Graves said he did
give a proper signal and the negative testimony of Mr.
Richardson I do.not recall.
. Mr. Wormington: It was his manner of stop-

page 88 ( ping that was' bad.
. The Court:. I can't go along with you on that,
Mr. '7\Tormington. Richardson can't rise any higher than his
own testimony. I can 't see anything consistent with his
testimony as a whole that would warrant the granting of this
instruction.

(Court reads Instruction X aloud.)

Mr,.Maurice Shapero: No evidence of any failure to exer-
cise care whatsoever.
The Court: If he is entitled to go to the jury in this case

against Graves, he is entitled to this instruction. Conversely,
if he is not entitled to this instruction, the evidence ought to
have been struck.
Mr. Maurice Shapero: vVe still feel it ought to have been

struck.
The Court: I am going to maintain consistency on this

thing, anyway. If the jury returns a verdict against Graves,
the consideration of this and the motion to strike :will be the
same thing.
Mr. 'William Shapero: Object to the granting of Instruc-

tion X and except thereto and state for our grounds for ob-
jection that "rhich we have stated in our argument in opposi-
ti?ll ;to the grant.ing of the instruction, ,,,,ith the COl.Ut.'8per-
mISSIOn.
Mr. Herbert Bangel: I want to state for the record, possibly
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in legal terms, oli Instruction VII: I would like to take
exception to the Court's granting this instruction because
the instruction makes the Plaintiff. an insurer of his own
safety if 11'ehad consumed a drink of alcohol or an equal
amount of alcohol ",,,,iththe Defendant regardless of whether it
had any effect on the Defendant or if the Plaintiff had any

knowledge or should have had knowledge of the
page 89 ~ alcohol affecting the defendant's ability to drive.

instruction instructs the jury that as a matter
of law, under such circumstances, the Plaintiff assumes the
risk and, therefore, makes him an insurer of his own safety.
Mr. Maurice Shapero: ,IVe object to the name of." Graves"

being put in that instruction at all. ,~Te adopt the ground
that Mr. Bangel also stated.
Mr. Stanley Bangel: This instruction, in my opinion, is

wrong, I respectfully submit for reasons heretofore stated
and now the' Defendant Graves admits that it is 'wrong yet
Your Honor is saying as to them, ",iVe will give you an out on
a wrong instruction." They are saying, "Don't give us an
out on the wrong instruction."
If the jury should find against our client, based on this in-

,struction, we would have a right of appeal as to both parties,
I would say, because-
The Court: "Graves" ,vas inserted by the mali who drew

tIle instruction.
Mr. 'William Shapero: ,IVhichwas Mr. ,~Tormington. Coun-

sel fOl~Graves does not want Graves' name in there.
Mr. Stanley Bangel: "Whether they want it ,or don't want

it, the jury would have it, and as a matter of fact, it would
be error for the jury to find against either party based ,on this
instruction. Certainly we would be entitled to an appeal
if it is error as to both parties.

(Mr.,~Tilliam Shapero reads aloud Instruction 1offered by
Defendant Arthur B. Graves.)

Mr. \\Tormington :No objection.
page 90 ~ Mr. Stanley Bangel: No objection.

(Mr. \\Tilliam Shapero reads aloud Graves' Instruction B.)

Mr. Maurice Shapero: ,IVe think this is an instruction on
Graves' theory .of the case based on the evidence in the
case.
Mr. ,~TilliamShapero: Plenty of other instructions to cover

that.
Mr: Herbert Bangel: Other instructions refer to it both
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ways. This instruction should follow the continuity of it.
The Court: These instructions have no condnuity.
Mr. Herbert Bangel: I mean by that, if the accident as set

forth is the sole proximate cause, what you should tell the
jury I think should find against the Defendant Graves and
the othel' Defendant. I

The Court: This was offered bv that'defendant who ob-
jects to the amendment. I am going to grant it like it is.
Mr. Herbert Bangel: 'We save the point for the reasons

heretofore stated.

(Mr. ,Villiam Shapero reads next instruction for Defendant
Arthur B. Graves.) (Instruction C.)

Mr. ,i\Tormington: He said he was riding along behind the
car and and it stopped.
- The Court: Said he didn't see any signal on the back end
of the car because he was looking at the light.
Mr. ,Vormington: That is the basis of my objection.
The Court: I think it is evidence they can carry the ques-

tion of lookout to the jury.
Mr. V\Tormington: The Defendant Richardson objects and

excepts to the action of the Court in granting In-
page 91 ~ struetion C on the ground that there is no evidence

before the jury of any lack of lookout or proper
lookout, rather, on the part of Defendant Richardson. I ob-
ject to this one for the same reason Oi1 the part of Defendant
Richardson.
The Court: There is ample evidence in this case that he

couldn't stop his car in time to ayoic1 the collision.
Mr. ,Vormington: The Defendant Richardson objects and

excepts to the action of the Court in granting Instruction D
on the same ground as set forth in the exceptions and ex-
cents't.o the granting of Instruction C.
Mr. Herbert Bangel: Plaintiff obiects and exceuts to the

Court's granting; Instruction 0 and D as written without the
further qualifications and against the Defendant Norwood
B. Hichal'dson, .Jr. since in each of those instructions it sets
forth the action of the Defendant Richardson as the sole prox-
imate cause of the accident. It should follow that the verdict
shonid he aQ'ainst the Defend;mt Richarclson ..
The C011rt: I will p;rant this InstructionE.

(Off the record discussion regarding length of time for
closing argument.)

The Court: I will give you thirty minutes a side.
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Mr. Stanley Bangel: I have one instruction I would like to
offer. "The Court instructs the jury that the Plaintiff is free
of negligence as a matter of law."

Mr. Wormington: Object because of the instruction VII
which was granted. ,

Mr. "'iiVilliamShapero: "'iiVethillk we should give
page 92 r one, too, on that. .

The Court: You all have your instructions in.
We have got to put a stop to this thing sometime.

Mr. Stanley Bangel: This is one instru0tion that is con-
ceded in all other instructions of the Court, and I think it is
proper .

.Mr. William Shapero: This is nothing bllt a reiteration of
our motion to strike. May it please the Court, Defendant
Arthur B. Graves WOUl9like to offer instruction which reads,
~'The Court instructs the jury that there is no evidenGe upon
'}\"hichyou can base a verdict against the Defendant Arthur
B. Graves."

The Court: IiVe will refuse that.
Mr. Stanley Bangel: "Four. The Court instructs the

jury that the Plaintiff is free of negligence as a matter of
law. "
. Mr. "'i~Tormingto:p: My objection', Your Honor, was based
on the granting .of the Instruction VII.

['he Court: Refused. I have given one on the assumption
of risk.

Mr. Stanley Bangel: No. 4A: "The Court instructs the
jury that the Plaintiff is free of contributory negligence as a
matter of law."

The Court: Refused.
Mr. Stanley Bangel: Plaintiff objects and excepts to the

Court's refusal to grant Instruction 4A on the g:rouuc1 it cor-
rectly states the law. The burden proving negligence on the

. part of the Plaintiff is on the Defendant and ther~ is no
evidence in this case to that effect.

J\fr. "'iiVorming-ton: I object to that.
Mr. Stanley Bangel: The Plaintiff oh:jeets and excepts to

the Court's refusal to grant Instruction 4A 0]1 the
page 93 r ground that the burden of proving- contributorv

negligence ison the defendant :md there is no evi-
dence 'whatsoever in this case the junT could find the, Pl:dntiff
g'uilty of contributonr neg:liQ;ence, the defendants utterly
failing to ea 1'ry S11Chburden.

pap;e 94 r .JUDGE'S CEHTIFICATE.

I, Henry' "'iiV.Mackenzie, .Jr:, .Judge of tJle Circuit Court of
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the City of .Ports1l10utJ1,Virginia; who presided over the fore-
going trial in the case of John E. Charles v. Norwood B.
Richardson, Jr. and Arthur B. Graves, tried in said court in
,Portsmouth, Virginia, on the 12th day of .June 1958, do
certify that the foi'egoing is a true and correct report of all
the evidence, together with all motions, objections, and ex-
ceptions on the part of the respective parties, the action of the
Court, all exhibits, and all other proceedings of said trial.
I do further certify that the exhibits offered in evidence, as
described by the foregoing record and designated as Plain-
tiff's Exhibits A, B, and C are all the exhibits offered upon
said trial and the originals thereof have been initialed by me
for the purpose of identification.
I further certify that said transcript. was presented to me

for certification and signed within sixty days after the final
order in said cause and that the attorneys for the Plaintiff
and for the Defendants had reasonable notice in writing of
the place at which the same ~wouldbe tendel'ed for certifica-
tion. .

Given under my hand this 12th day of November, 1958.

H. 'iV. MACKENZIE, JR.
Judge.

A Copy-Teste:

Judge.

•
A Copy-Teste:

• • •

H. G. TURNER, Clerk.
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