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Supreme Court of Appeals of Virginia
at Richmond

JOHN R. CULLINGWORTH
V.

LESLIE POLLARD, ET AL,
T/A, ETC., ET AL.

FROM THE LAW AND EQUITY COURT OF THE CITY OF RICHMOND

RULE 5:12—BRIEFS

§5. Numser or Copres. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.

§6. S1ze axp Tyee. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.

HOWARD G. TURNER, Clerk.

Court opens at 3:30 2. m.; Adjourns at 1:00 p. m.



IN THE

Supréme Court of Appeals of Virginia

AT RICHMOND

Record No. 5008

VIRGINIA

In the Supreme Court of *Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 13th day of .March, 1959.

JOHN R. CULLINGWORTH, Plaintiff in Error,
against

LESLIE POLLARD, ET AL, T/A, ETC.,, ET AL,
Defendants in Error.

From the Law and Equity Court of the City of Richmond

Upon the petition of John R. Cullingworth a writ of error
is awarded him to a judgment rendered by the Law and
Equity Court of the City of Richmond on the 6th day of
October, 1958, in a certain motion for judgment then therein
depending wherein Leslie Pollard and Ray Pollard, trading
as Beaverdam Motor Company, were plaintiffs and Samuel
R. Hubbard, Jr., and the petitioner, individually and trading,

etc., were defendants; upon the petitioner, or some one for
him, entering into bond with sufficient security before the
clerk of the said Law and Equity Court in the penalty of three

hundred dollars, with condition‘as the law directs.



NOTICE To COUNSEL
This case probably will be called at the session of court to

be held.

You will be advisé}mxer mol‘gesge

finitely as to the date.
Print names of counsel on front

cover of briefs,
Howard G. Turner, Clerk
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RECORD

Filed in the Clerk’s Office the 8th day of November, 1957.
Teste : '

LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

MOTION FOR JUDGMENT.

Plaintiff moves the court for judgment against the de-
fendants, severally and jointly, in the sum of THREF THOU-
SAND F_OUR HUNDRED EIGHTY-NINE and 33/100 DOL-
LARS ($3,489.33) and costs for. the following: »

1. On or about August 19, 1956, defendants associated
themselves together to transact and carry. on the general
business of a used car dealer under the trade name of HUB-
BARD USED CARS, at 4105 West Broad Street, within the
City of Richmond, Virginia, and as such did, in fact, transact
and carry on said business as a partnership, which partner-
ship on or about Octobe1 24, 1957, ceased to continue to do
business.

2. On or about August 15, 1957, defendant Hubbard. pur-
chased from plaintiff for the business of HUBBARD USED
CARS, a 1957 Ford Fairlane 500 for $2,358.89 and a 1957
Ford Ranch Wagon for $2,306.44. To apply against this. in-

debtedness of $4,665.33, HUBBARD USED CARS
page 2 } transferred to plaintiff a 1951 Ford for $300.00, a

1952 Pontiac for $400.00, and the equity in a 1957 ]
Chevrolet for $476.00.

3. There remains due and outstanding the sum of $3,489.33
to which defendants are justly indebted %o plaintiff.

4. Wherefore, plaintiff demands judgment against the de-
fendants, severally and jointly, in the sum of THRF‘]* THOU-
SAND FOUR HUNDRED EIGHTY-NINE and 33/100 DOL-..
LLARS ($3 489.33) and costs.

LESLIE POLLARD AND RAY
POLLARD, TRADING AS BEAVFP-
DAM MOTOR CO,,
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Received and filed Nov. 29, 1957.
Teste:

LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

John R. Cullingworth, one of the defendants herein, as and
for his grounds of defense to the motion for judgment filed
herein, says as follows: :

1. This defendant denies the allegation contained in para-
graph No. 1 of the motion for judgment that on or about
~August 19, 1956, he associated himself with ‘Samuel R.
Hubbard, Jr., the other defendant in this suit, to transact
and carry on the general business of a used car dealer under
the trade name of Hubbard Used Cars at 4105 West Broad
Street, Richmond, Virginia, and further denies the allegation
contained in paragraph No. 1 of the motion for judgment that
this defendant and Samuel R. Hubbard, Jr., as such did, in
fact, transact and carry on said business as a partnership
until on or about October 24, 1957, when it ceased to continue
to do business. This defendant further denies that any part-
nership ever existed between him and Samuel R. Hubbard,
Jr., to carry on a general business of a used car dealer under
the trade name of Hubbard Used Cars at 4105 West Broad
Street, Richmond, Virginia, between August 19, 1956, and
October 24, 1957, or at any other time, as alleged in paragraph
No. 1 of the motion for judgment, as set forth in affidavit
hereto attached and made a part hereof. :

2. This defendant did not make or cause to be made the
purchases of automobiles from the plaintiff on August 15,
1957, mentioned in paragraph No. 2 of the motion for judg-

ment, and was in no wise connected with, nor did
page 5 } he have any interest in or knowledge of, any of the

alleged transactions had by the plaintiff with the
other defendant, Samuel R. Hubbard, Jr., as alleged in para-
graph No. 2 of the motion for judement.

3. This defendant denies any liabilitv, either individually,
or as an alleged partner of Samuel R. Hubbard, Jr., arising
out of anv and all of the facts and circumstances set forth
in the plaintiff’s motion for judgment.
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4. This defendant denies the allegation contained in para-
graph No. 3 of the motion for judgment and further says he
1s not indebted, either individually or as an alleged partner of
Samuel R. Hubbard, Jr., to the plaintiff in any amount and
does not owe the sum of money, or any part thereof, as de-
manded in paragraph No. 3 of the motion for judgment.

5. That no judgment for any amount should he given
against this defendant, either severally or jointly, as de-
manded in paragraph No. 4 of the motion for judgment.

6. This defendant reserves the right to file such additional
grounds of defense as he may hereafter be advised it is proper

“for him to file.

WHEREFORE, this defendant prays to be hence dismissed
with his costs.

JOHN R. CULLINGWORTH.

State of Virginia, _
City of Richmond, to-wit:

This day personally appeared before me, the undersigned
Notary Public for the City of Richmond, in the State of
Virginia, John R. Cullingworth, who, being first duly sworn,
made oath that the statements contained in the foregoing
grounds of defense are true; that he subseribed his name
thereto and that he denies that any partnership beginning
on or about August 19, 1956, and continuing to October 24,
1957, or at any other time, ever existed between him and

Samuel R. Hubbard, Jr., to transact and carry on
page 6 } the general business of a used car dealer under the

trade name of Hubbard Used Cars, at 4105 West
Broad Street, Richmond, Virginia, and he further denies that
he and the said Samuel R. Hubbard, Jr., did, in fact, transact
and carry on said business as a partnership, as alleged in
paragraph No. 1 of the motion for judgment filed bv the
plaintiff herein, and he further denies that he either indi-
_vidually or as a partner of Samuel R. Hubbard, Jr., owes the
plaintiff the sum of money, or any part thereof, demanded in
the motion for judgment.

Given under my hand this 29th day of November, 1957.

MARGARET WATT
Notary Public.

* ® * * -
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page 41}

- . . S .

In the Law and Equity Court of the City of Richmond, the
6th day of May 1958. '

MOTION.

This day came again the parties, by counsel, and came also
the jury sworn in this case, pursuant to their adjournment on
yesterday, and having fully heard the evidence, on motion of
the plaintiff, by counsel, the Court doth enter summary judg-
ment against the defendant, Samuel R. Hubbard, Jr., in the
amount of $3,489.33. Thereupon, the issue joined between
the plaintiff and the defendant, John R. Cullingworth, being
. fully argued, the jury was sent out of Court to consult of a
verdict, and after some time returned into Court with a
verdict in the words and figures following, to-wit: ‘‘We, the
jury, on the issue joined, find for the plaintiff and assess the
damages at $3,489.33.”” :

Thereupon, the defendant Cullingworth, by counsel, moved
the Court to set aside the verdict of the jury and enter up
final judgment in his favor upon the ground that the verdict
is contrary to the law and. the evidence, and without evidence
to support it, or in the alternative to set aside the verdict of
the jury and award him a new trial for errors committed by
the Court in the admission and rejection of evidence, misdi-
rection of the jury and refusal to discharge the jury on motion
of this defendant, all as noted in the reporter’s transecript,
. which motion the Court doth continue for argument thereon.

A Copy—Teste:

LUTHER LIBBY, JR., Clerk.
By EDWARD G. KIDD, D. C.

OB 34, p. 326
page 42 } INSTRUCTION NO. 1.

The Court instructs the jury that it has entered summary
Judgment in favor of the plaintiffs against the defendant,

Samuel R. Hubbard, Jr., for the sum of $3,489.33. You are._
concerned only with the issue between the plaintiffs and the -
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defendant, John R. Cullingworth, hereafter referred to in
these instructions simply as the defendant.

G.
R. L. Y.

page 43 } - INSTRUCTION NO. 2.

The Court instructs the jury that in order to recover in this
case the burden is upon the plaintiffs to prove by a preponder-
ance of the evidence that the defendant was a partner in the
business of Hubbard Used Cars at the time the plaintiff’s
claim came into existence.

A preponderance of the evidence is the greater weight of.
the evidence. You are the sole judges of the credibility of
the witnesses. A verdict should not be based upon specula-
tion, surmise, conjecture or sympathy, but should rest entirely
upon the evidence in the case and the instructions of the
Court. g

G.
R. L. Y.
page 44 } INSTRUCTION NO. 3.

The Court instruects the jury that a partnership is an asso-
ciation of two or more persons to carry on as co-owners a
business for profit. ‘ :

Such partnership relations are formed by a contract or
agreement, expressed or implied, between two or more parties
for joining together their money, goods, labor or skill in a
venture or business, upon an agreement to divide the gains or
losses between them.

It is essential to the formation of a partnership that the
parties charged as partners have a community interest as
common owners of the business which constitutes the joint
undertaking and that such community of interest be of such
nature as makes each member a co-principal and an agent
of all members, with joint authority or right in the administra-
tion, control, or disposal of the business or its property.

In this connection, you are told, as applicable to this. case,
that there is no exclusive test or general rule that can be
" stated in deciding whether or not defendant Cullingworth was
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a partner and no one factor or circumstance can be taken as
conclusive, for your decision should be made upon a consi-
deration of all the facts and surrounding ecircumstances.
However, the following are certain factors which you should
consider: (1) whether the defendant Cullingworth had a
voice in or exercise any control over the conduct of the busi-
ness; (2) whether the defendant Cullingworth shared in the
profits of the business; 3) whether he had a community of
interest as a common owner of the husiness; (4) whether
he kept up with or knew the condition of the business; (5)
whether he took an active part in the operation of the busi-
ness; (6) whether he put money into the business. "

G.
R. L. Y.
page 45 INSTRUCTION NO. 4.

The Court instructs the jurv that a contract or aerce-
ment to the effect that one person will lend money to another
engaged or about to engage in business, such money to he
used in the business, the lender to receive a rate of interest
varying with the profits, or a portion of the profits of the
business, in lieu of interest computed in the usual way, does
not of itself, and standing alone, make such lender a partner.
But the transaction must be a bona fide loan, and not a mere
cover to conceal an actual partnership. If the substantial -
rights and powers of a partner are given to the alleged lender,
he is properly deemed to be a partner. On the other hand,
if he has no right to a voice in the control of the business
and the emplovment of the assets of the business, he is to be
regarvded as a lender only, and not a partner.

o
R.L.Y.
page 46 INSTRUCTION NO. 5.

The Court instructs the jury that if you believe from a
preponderance of the evidence in this case that the defendant
was a partner in the business at the time the plaintiffs’ claim
came info existence. then you will find vour verdict for the
plaintiffs and assess their damages at $3,489.33. N

On the other hand, if the plaintiffs have failed to establish
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that the defendant was a partner at the time mentioned; then
you will find your verdict for the defendant. :

G.

page 49 } September 23, 1958.

Harry P. Anderson, Jr., Esq.,
Wilmer L. O’Flaherty, Esq.,
G. Kenneth Miller, Esq.,
Attorneys at Law

Richmond, Virginia

In Re: Pollard v. Hubbard & Cullingworth
Gentlemen:

I have concluded that the motion to set aside the verdict
of the jury should be overruled. An order to this effect,
rendering final judgment against both defendants, may- be
presented. ' ' :
. It may very well be, as argued, that Mr. Cullingworth never
" intended to incur.the potential liability of a partner. But
- that would be immaterial, or, at the very least, not controlling.
Instruction No. 4 given herein was taken almost verbatim
from American and English Encyclopedia of Law and is in
accord with the later authorities. 68 C. J. S. 437 et seq.;
40 Am. Jur. 169, 170. In Lindley on Partnership, 5th Ed., p.
17, a most authoritative work many times cited by our Court
of Appeals, the text is, in part, as follows: :

““If, however, a lender stipulates for more than this (e. g,
for a right to control the business or the employment of the
assets, or to wind up the business) or if his advance is risked
"in the business, or forms part of his capital in it, he ceases
to he a mere lender and becomes in effect a dormant partner.”’

The only intent necessary in a case of this kind is an “‘in-

. tent to contract for those things which the law
page 50 } declares constitute a partnership.”” TIn such case,
““they will be partners although thev may have

intended to avoid this consequence -or mav even have ex-
pressly stipulated that they are mot to he partners.”” 22
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Amer. & Eng. Enc. Law'26. Thus, in Lindley, op. cit., at p.
12, it is said: :

““If they have in fact stipulated for all the rights of part-
ners, an agreement that they shall not be partners is a use-
less protest against the consequences of their real agree-
ment.”’ _ '

See Also 68 C. J. S. 414, et seq.; 40 Am. Jur. 168, 169.
This is the rule in Virginia. Atl. Coast Realty Co. v.. Town-
send, 124 Va. 490, 499.

‘Many of the authorities examined distinguish between a
true ““loan’’ and an ‘‘investment in the capital assets’’ of a
business. In this case there was abundant evidence to the
effect that the original agreement was of the latter class.
This, coupled with the admitted control over the business, in
my opinion justified the finding of partnership.

As to Cullingworth being a partner at the time the plain-
tiffs’ debt came into existence, it is true that a dormant part-
ner, who is a partner in fact, but as distinguished from a
partner by express contract openly trading as such or an
ostensible partner, sometimes known as a partner by estoppel,
may withdraw and incur no liability after withdrawal. Lindley,
op. cit., Vol. 1, pp. 211, 214. But the burden of proving
complete withdrawal was upon -Cullingworth. ddkins v.
Hash, 190 Va. 86. And by his own admission his interest was
only lessened, not cut off. ‘ _

A person cannot evade the usury laws and the risks incident
to a mercantile business and at the same time furnish the
capital assets of the business and control sales, by which the
amount of his profit is governed.

Yours very truly,
RLY/e |
page 51§
. . . . *
ORDER.

This day again came the plaintiffs and defendant, John R.
Cullingworth, by counsel.

. L ] [ ] L J L]

And the Court having maturely considered said defendant’s
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motions to set aside the verdict of the jury and enter up
final judgment in his favor or award him a new trial, and now
being advised of its decision to be rendered thereon.
Therefore, it is considered by the Court that the motions
of defendant, John R. Cullingworth, to set aside the jury’s
verdict be, and the same hereby overruled, and that the plain-
tiffs, Leslie Pollard and Ray Pollard, trading as Beaver-
dam Motor Co., recover of defendant, John R. Cullingworth,
the sum of Three Thousand Four Hundred Eighty-nine and
33/100 Dollars ($3,489.33), in accordance with the jury ’s ver-
dict, with interest thereon at the rate of six per
page 52 } centum (6%) per annum from the 6th day of May,
1958, the date said verdict was rendered, as well
as their costs in this behalf expended, to all of which action
of the Court the defendant, James R. Cullingworth, hy
counsel, object and except, and said defendant having indi-
cated his intention to apply to the Supreme Court of Appeals
of Virginia for a writ of error from and supersedeas to this
judgment, it is ordered that the execution thereon be sus-
pended for a period of four months from this date, and
thereafter, if such petition be filed within said time, until the
Supreme Court of Appeals of Virginia shall have acted on
said petition provided said defendant, John R. Cullingworth,
or some one for him, within thirty (30) days from this date,
enter into a bond in the penalty of Four Thousand Five
Hundred Dollars ($4,500.00), with surety to he approved by
the Clerk of this Court, conditioned according to the law
relating to suspending and supersedeas bonds. '

Enter Oect. 6, 1958.

page 53 }
Received and filed Nov. 14, 1958,
Teste:

LUTHER LIBBY, JR., Clerk
By EDW. G. XIDD, D. C.
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.
NOTICE OF APPEAL. .

- Notice is hereby given that the defendant, John R. Culling-

worth, above named, hereby appeals to the Supreme Court of
Appeals of Virginia from the order granting final judgment
in favor of the plaintiffs, also above named, entered in this
action on October 6, 1958, which said order gave judgment
for the said plaintiffs against him.

Dated this 14th day of November, 1958.

 JOHN R. CULLINGWORTH
By G. KENNETH MILLER,
Counsel.

 ASSIGNMENT OF ERRORS.

The defendant John R. Cullingworth, assigns the following
errors: : 4

(1) The Court erred in overruling the defendant Culling- .
worth motions to strike the plaintiffs’ evidence as to this de-
fendant and to set aside the verdict on the grounds that the
evidence was insufficient to sustain a verdict that a partner-

ship existed between the defendants upon which
page 54 } liability to the plaintiffs’ could be sustained against

this defendant and that the evidence showed that
no partnership existed and thus no liability under the. evi-
._dence existed upon this defendant, which motions were made
at the conclusion of the plaintiffs’ evidence, at the conclu-
sion of all the evidence, on objection to the giving of instrue-
tions, and were renewed upon a motion to set aside the
verdict. v

(2) The Court erred in overruling the defendant Culling-
worth’s motions to strike the plaintiffs’ evidence as to this
defendant and set aside the verdict on the ground that the
" evidence showed that no partnership existed at the time of the
transaction between the plaintiffs and the co-defendant and
thus no liability vested upon this defendant which said mo-
tions where made at the conclusion of the plaintiffs’ evidence
and of the entire evidence, upon obiection to giving of in-
structions, and upon motion to set aside the verdict.

(3) The Court erred in permitting the plaintiffs to examine
the defendant Hubbard as an adverse witness without a
showing of an adverse interest. :
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Samuel R. Hubbard, Jr.

(4) The Court erred in admitting evidence of a partnership
by estoppel when no allegation of such had been made in the
pleadmgs

(5) The Court erred in permitting the witness Wilkins to
testify as to-the books of Hubbard’s Used Cars when he had.
not made the entries and the plaintiffs had summonsed the
witness who had made the entries and who was present and

available to testify.

(6) The Court erred in overruling the defendant Culling-

‘worth’s motion to decla1e a mistrial upon the
page 55 } questions from the jury after the case was sub-

mitted which showed that the jury considered
matters other than the evidence.

(7) The Court erred in overruling this defendant’s motion
. to strike the plaintiffs’ evidence as to this defendant at the
end of the case.

(8) The Court erred in overruling this defendant’s motion
" to strike the plaintiffs’ evidence as to this defendant at the
end of the entire case.

(9) The Court erred in overruling this defendant’s motion
to set aside the verdict as contrary to the law and evidence
as to this defendant and enter judgment for this defendant.

JOHN R. CULLINGWORTH
By G. KENNETH MILLER

Counsel.
L] (') ® L ] [
5-5-58
page 3}

: SAMUEL R. HUBBARD, JR,, :
one of the defendants, first being duly sworn, testlﬁed as fol-
lows::

. DIRECT EXAMINATION.

By Mr. Andexson
Q. Give us your full name, please.
A. Samuel R. Hubbard, Jr
Q. What line of busmess have you heen engaged in?
A. Well, T have sold cars for quite a few vears. I worked
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Samuel R. Hubbard, Jr.

for Richmond Motor Company for approximately about three
years. I worked at Lynn Pontiac over on Hull Street for ap-
proximately a yedr and a half. Also I was with Poppas at the
Blue Ribbon Motor Company, and from there to the Richmond
Auto Mart for approximately two years.

Mr. Anderson: I am putting this man on as an
5-5-58 adverse witness, sir, in case I have not so stated.
page 4} The Court: Yes, sir.

Q. When along the line did you become acquainted with Mr.
Cullingworth? .

‘A. Yes, sir; I did.

Q. I said when?

A. Oh, when Mr. Poppas bought Mr. Cullingworth out at
the Richmond Auto Mart, at 331 West Broad. '

Q. That is when you first became acquainted with Mr. Cul-
lingworth?

A. Yes, sir. Well, we had been on the lot a couple of times.
Well, T had met him previously to that while I was working
at the Richmond Motor Company. I carried up a couple of
cars to sell him.

Q. To sell him?

A. Yes, sir, for Richmond Motor Company, you know, be-
cause of the fact that we wholesale when they are thirty days
old.

Q. That is when Mr. Cullingworth was operating—

A. The Richmond Auto Mart.

Q. And you said he sold that business to Mr. Poppas?

A. Phillip H. Poppas, yes, sir. :

- Q. Do you remember the approximate year?

A. I believe it was in ’56. T believe that. We were
9-5-58  there about eleven months before they sold it. It
page 5  might have been 1935.

' Q. Mr. Hubbard, I understand that vou knew
Mr. Cullingworth before yon went to work at the Richmond
Auto Mart, but that is where you got to know him?

A. Yes, sir; that’s correct. '

Q. You became very well acquainted with him then?

A That’s right.

Q. What discussions did vou have with him about opening
up a business at 4100 West Broad?

A. Well. T was managing a lot for Richmond Auto Mart
after Mr. Ponnas had bought this from Mr, Cullingworth, and
stayed with him approximately eleven months, until the prop-
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erty was sold out from under us, under him. And we went to
3311 West Broad. I also managed his lot there, and stayed
there approximately seven or eight months.

Mr. Poppas and I, we were not getting along so good, and
he cut my money off. So then I started to buying a couple of
units. Mr. Cullingworth would buy them, and I would sell them
and take a portion of the profit, and Mr. Poppas would take
the reserve. ‘ o »

Q. What would Mr. Cullingworth get on a deal like that?

A. He would take part of the money that I made

5-5-58  on the car. So finally 1 decided to open up my own

page 6 ! lot. I asked Mr. Cullingworth if he would back me.

‘ He said if I would get my lot set up and completed
that he would back me.

- L2 * * -

Q. What understanding or agreement did you have with
Mr. Cullingworth about buying and disposing of automobiles
on the lot? »

A. Mr. Cullingworth had been around me approximately a
year and a half or two years there. He said he knew I would
wheel them and deal them if I was going to buy. We would buy
and stock the lot. If the plan was to keep them, he did not want
any portion of it. But the idea is if we would go ahead and
wheel the units out right on up, that he would back me.

Q. By wheeling them out, do you mean—

A. Don’t keep them. Don’t keep them. Sell them anywhere

from the day after we have bought them, on. So I
5.5.-58  tried not to keep them over two or three weeks at the
page 7 } most. '
o Q. What was the understanding about the sharing
of the profit on the sale? :

A. Well—

Mr. Miller: That is a conclusion, sir. He is leading the wit-
ness. . .

The Court: He can ask him what he did with the profits, if
" any, what his understanding was.

Mr. Miller: T think the question should be what the finan-
cial arrangements were, sir, rather than him trying to suggest
any sharing of the profit at all. . :

The Court: One thing, gentlemen, if it is going to make



- John R. Cullingworth v. Leslie Pollard 15
Sdmuel R. Hubbard, Jr.

any material difference in the examination of this witness—
he is adverse, as T understand it?
Mr. Anderson: Yes, sir, yes. :
_Mr. Miller: Your Honor, we wish to point out to the Court,
sir—
The Court: Better take a short recess.

Note: At this time the Court and counsel retire to cham-
bers, whereupon Mr. Miller stated : '
5-5-58

page 8 } In Chambers.

Mr. Miller: Your Honor, the statute is 8-291. That says he
can call him—that you can call a party in like that when that
party has an adverse interest. In this case, sir, the defendant
Samuel Hubbard has defaulted in the pleadings. He has, of
course, admitted for the record his liability. Now he has no
‘adverse interest to this gentleman here at all, certainly on the
line of testimony which is coming in here. As a matter of fact,
sir, on these questions his testimony is not adverse to Mr.
Anderson. His testimony— '

The Court: It does not make any difference what the an-
swers are. If his answers are favorable or unfavorable, that
does not make him an adverse witness or not, because we as-
snme that what he is doing is telling the truth. ,

Mr. Miller: But he is looking for someone to share this
liability of his. o :
The Court: - That might be important.

5-5-58 Mr. Miller: That is the situation here, sir. Here
page 9 ¢ in this situation it would be to his advantage for Mr.
Hubbard to establish Mr. Cullingworth as a partner
so that Mr. Cullingworth has to pay the liability of the busi-
ness he is operating. Now that he has defaulted to the plaintiff
his liabhility is determined as to the plaintiff. There are no re-
“sponsive pleadings on his behalf, sir; so that all the issues be-
tween them have been resolved, sir, and been determined. The
only issues now are between the plaintiff and the defendant
Cullingworth, and here, sir, the only interest which is ad-
verse is the interest to us, sir, andmot the interest of the plain-
tiffs here, sir. For that reason we do not think he can be called
an adverse witness.

Mr. Anderson: T take the position, Judge, that he is a de-

fendant. He has been sued here. If his testimony indicates that
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there was a partnership, nevertheless that does not relieve
him or make him less of a defendant or less adverse
5-5-58 hecause the judgment—that is, if the jury believes
page 10 | that—the judgment will go against him and Mr.
Cullingworth. The best evidence as to a partner-
ship and as to the arrangements or agreements between them
comes from the individuals themselves. T submit that the line
of questioning is entirely proper to bring out what this under-
standing was. Also that here is a man who is a defendant, and
he is faced with the prospect of being rendered liable for an
amount of money. I think the statute says that any defendant
can be called as an adverse witness. What Mr. Miller is talk-
ing about is that if a witness proves hostile, or you can show
that he has a pecuniary interest in the outcome, or is related
by blood or marriage, something like that in addition, why, he
can become an adverse witness by showing these things.
The Court: Anything else?

Note: Said point was now argued by counsel, whereupon
the Court stated:

The Court: I overrule the objection. I rule that he can ask

him leading questions. So we will not have so many

5-5-58 interruptions, we will have it understood that your

page 11 } objection will run throughout the examination of
Mr. Hubbard, sir.

Mr. Miller: Yes, sir. We would like to note an exception on

the grounds stated.

Note: At this time the Court and counsel returned to the
courtroom before the jury;

IN OPEN COURT.

By Mr. Anderson (Continued):

Q. You stated, as T understand it, that Mr. Cullingworth
said if you wheeled them and dealed them, he was interested
in the proposition. Now what I am asking is, what was the
arrangement or agreement as to the profits?

A. Well, T spent a minimum of $200. $100 to Mr. Culling-
worth and $100 to myself, over the reserve.

The Court: Whatis the reserve?
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A. Well, when you finance a unit for 24 or 30 months, the
dealer gets 20 per cent of the insurance and carrying charges
over the amount of mwoney that they lend on the automobile.

Q. Who was to get the reserve?

A. Well, the reserve would come to me. I used the reserve

to offset the rent, telephone, water and lights, and
5-5-58 for part of the help on the lot.
page 12 } Q. Where were these cars acquired that were sold
on the lot? _

A. You mean where we bought them from?

Q. Where did you buy them?

_A. The biggest portion of them were bought from the Wind-
- sor Auto Auction. Some were bought off of the street. That is
customers who drove into the lot and sold us cars, but the big-
gest portion were bought from the auto auctions. '

Q. When yvou went to the auto auctions, did Mr. Culling-
‘worth go with you?

A. Yes, sir. We went together.

Q. Who made the decision ahout what cars were to be
bought, and the amount of money you were to pay for them?

A. Well, we would look at them and drive them together,
inspect them together. Lots of times he would see things 1
wouldn’t see, and vice versa. Like probably it might be hit
maybe on the right or left, and we would turn it down, or try
to jew the man down some on the car. Or else we would go
ahead and purchase it. You either turn it down—you have the
privilege to either purchase it or turn it down, either one,
after you hid on it.

Q. Who paid for these cars? ‘
5-5-58 JA. Well, I paid for some of them right at first.
page 13 } Then Mr. Cullingworth would reimburse me until
we would see what would happen on them. Then he
hought a portion of them—in fact, he hought most of them
down there.

Q. In buying these cars, if Mr. Cullingworth did not want
to buy a car, would the car be purchased?’ '

A. No, I could not buy it without his money.

Q. When the cars got back to the lot up here on West Broad
Street, how much of the time did Mr. Cullingworth stay at the
lot?

A Well, Mr, Cullingworth, he stayed around there prac-
tically all the time on the lot. He would go and come.

Q. How many days a week were you open?

A. Six days a week, and until 9 o’clock at night. Eight in
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‘the morning until 9 at nwht Five o clock on Saturday even-
ing.

Q How much of tha‘r time would Mr. Cullingworth be there,
could you estimate that?

A. Well, he did not put in the hours I put in. He would come -
and go. I put in the biggest portion of the hours, or right many
homs anyway.

Q. \Vas he there 50 per cent of the time, or 75 per cent of
the time, or what?
5-5-58 A. He was there at least 50 per cent of the time.
page 14 | He came, yes.
Did he answer the phone?

A. That’s right.

Q. Did he use the office?

A. Yes, he used the office. :

Q. Did he wait on any customers or any p1ospect1ve pur-
chasel s ?

A. Ie sold several cars for me. I never paid him any com-
mission on them.

Q. The only money that he got was the division of the
profits?

A. That’s correct.

Q. From the units which were sold?

A. That’s correct.

Q. He had an antomobile, did he not, a personal car him-
self? :

A. Yes, sir.
Q What kind of car was ‘rhat?
. 56 Cadillac. '
Q ‘What license plates d1d he have on that car?
A. He used-one of my dealer tags.
Q. Yon mean the tags of Hubbard Used Cals?
A. Yes, sir.

© 5-5-58 Q. For ‘what period of time did he use the dealer

page 15 } plates of Hubbard Used Cars?
' A. Well, he picked up a dealer tag right after we
purchased them. And I gave him a registr ation card. And he
kept on it down until after I went out of the business, got
ready to turn my dealer tags in to the Division.

0 When was that? '

A. T believe it was sometime in September, if T am not mis-
taken, The D1vxslon has a record of when I turned them in.

Q. 57
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Yes, sir.

And you went in business when?

’56.

Yes, sir, August of 1956.

This ar 1anoement you have spoken of, was the way you
1nlt1ally oper ated is that true?

A. That’s couect

Q. And what occurred later on, say in 1957, the last six
months in ’57 that you were in business?

A. We did business right along for about six months. Of
course, all the units we dldn ’t make as much on. Some of them
we didn’t make $100 apiece on them. You see, we kept those

three or four weeks. Then as the market goes every
5-5-58 week, well, sometimes. it will drop. In fact, the big-
page 16 } gest portion of the time it would drop. And I did

not want to keep those cars too long. So we would
get together-and cut the price of them, cut it even down to
within $150, or even $50. Sometimes even $25 and zero on a
couple of units.

Mr. Cullingworth and T did business right along for about
six months. Then all at'once he just, well, started reducing his
inventory which we had there. Then in September when the
final end of my business, I think we cleaned out the last two or
three cars on the lot that he had equity or money in. This was
a ’53 Cadillac. That was the last one. Also it was a ’54 Buick
that he took off the lot. I don’t know what happened to that.
T had to look for some help.

Q. In other words, you are saymg that he tlghtened up on
the money, is that the idea?

A. That’s correct.

Q. How was Hubbard Used Cars able t0 stay in business?

A. Well, T couldn’t—my feet were tied. I invested meney
to get the lot open. Also-my parents farm was mortgaged. I
was just handicapped, that’s all.

Q. This book I hand .you now is—well, ean you 1dent1fy

@e@?@?

that?
5-5-58 . A. That is the ledger book.
page 17 } Q. Isthat what you call the cash ledge1 ?
A. Yes, sir.

The Court: Of what business?
A. Hubbard Used Cars.
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Mr. Anderson: We offer that in evidence as Plaintiff’s Ex-
hibit No. 1. ' )

--Note: Said book is now marked and filed accordingly.

Q. And the next-book I have in my hand is what? Can you
“identify that?

A. That is my book. There are accounts in there, I think,
yes. (Witness looking through said book.) That is. correct,
That is an accounts ledfrel

Q. Thatis for Hubbard Used Cars?

A. Yes, sir.

The Court: What is that called? /
Mr. Anderson: Itis called an accounts ledger, I think.

Note: Said ledger is now marked and filed accordlngly as
_ Plamtlff s Exhibit No. 2.

Q. What is this book here (indicating)?
A. That book represents the various sales, the retail buyer
orders of Hubbard Used Cars.

5-5-58 Note: Said book is now marked and filed ac-
page 18 } cordingly as Plaintiff’s Exhibit No. 3.

By Mr. Miller:

Q. Conditional sales contracts? .

A. Yes, that is correct. I would give them a retall buyer’s
order of the car they purchased. - ,

By Mr Anderson (Continued) :
Q. What is this other book here?
A. This book here, this is accounts receivable of. Hubbard

Used Cars.

Mr. Anderson: We would like t(; file that as the next ex-
hibit, sir. ' :
| Note: Said book is now mar ked and filed acco:dmo]x as
Plaintiff’s Exhibit No. 4.

Q. Mr. Hubbard, I have in my hand two insurance pohcles
one is a garage habﬂlty policy of-the American Insurance
Company, insuring Samuel R. Hubbard Used Cars from Au-
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gust 1, 1956, to August 1, 1957 ; also a similar policy with the

Aetna Casualty and Surety Company from April 5, ’57, to

April 5, ’58. I now ask you if those are the liability policies in-

suring the automobiles in the business of Hubbard Used Cars?
A. Yes, sir. '

5-5-58 Mr. Anderson: I offer these in evidence as Ex-
page 19 } hibit No. 5. v _
: The Court: I will use No. 5 for both of them.

Note: Said two insurance policies are now marked and
filed accordingly as Plaintiff’s Exhibit No. 5.

Q. And were these the policies of insurance under which
Mr. Cullingworth’s Cadillac was insured?

Mr. Miller: T object to that, sir.
A. That is correct. .

Mr. Miller.: T do not think his conclusion should be drawn
as to the coverage of those policies, sir. o
. The Court: Well, this is a written document. Does it re-
quire testimony? , '

. Mr. Anderson: Letme ask him this way. ,
- Mr. Miller: I am asking that the last question and answer
be stricken oit. :

The Court: I will have to know more about it before I can
rule on it. You want to know the identity of the car? Was this
a fleet, Mr. Hubbard? The vehicles are not described indi-
vidually, are they? - :

5-5-58 A. Well, that policy there, I had to have that
page 20 | with the Division to cover all my dealer tags.

By the Court:
Q. They did not require you to furnish schedules of the
vehicles on that, isn’t that true? o
A, T had to file the garage liability before I could get the
tags. - ' ' o :
Q. But to determine whether or not one of the policies cov-
ered a.particular car— .
A. It covered all cars on my lot. , ,
Q. But they did not require you to submit schedules and
motor numbers from time to time?



22 Supreme Court of Appeals of Virginia
Samuel R. Hubbard, Jr.
A. Oh, no, sir.

The Court: Then we have to know, gentlemen, whether it
covered any particular car, we would have to know.the circum-
stances surrounding the car. :

Mr. Miller: Do I understand that Your Honor is tenta-
tively ruling out the question and answer, but you are permit-
ting him to examine him? :

The Court: We just do not have any evidence on it as yet.

Mr. Miller: Exception.

Q. With reference to the car of Mr. Cullingworth
5-5-58 “during the period that Hubbard Used Cars was in
page 21 ! business, I believe you have stated that he had Hub-
bard Used Car dealer plates on his car, is that
right?
A. That’s correct.
Q. Well now, can you tell us whether that would be orne of
the cars covered by this policy?
A. Yes. That car would be covered. He had the registration
card to the dealer tag that he had on the car. That car would
“be covered on those policies.

By the Court: _

Q. What kind of registration card did he carry on the ve-
hicle? In the name of Cullingworth or in the name of Hubbard
Used Cars? o

A. No, Hubbard Used Cars. I have eleven or twelve tags. It
is one similar to that, sir, (indicating) except it was for a
dealer tag instead of a private tag.

Mr. Miller: Let me see that, please.l

A. Tt is just a registration card, just the same as you have.
Mr. Miller: I would like to see it.

A. Sui@ly (handing same to Mf. Miller).

Mr. Miller: This is not yours. This is for Eugene MeCaul.

A. That is what T am driving. I don’t have a car. I have his
car in my care today, so I have the registration card, too.
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5-5-58 '
page 22 | By Mr. Anderson (Continued): .
Q. I hand you seven small photographs of an

automobile, bearing dealer license plates. Can you identify
that car and the plates? .

A. Yes, sir. That is a ’56 Cadillac with the dealer tag of
Hubbard Used Cars. : '

Q. Whose car is that?

A. Mr. Cullingworth’s.

Q. Is that the car he used?

A. Tt is the Cadillac.

Mr. Anderson: .We would like to offer this in evidence as
Exhibit No. 6.

Note: Said pictures are now marked and filed accordingly
as Plaintiff’s Fxhibit No. 6. ‘

Mr. Miller: T am going to have to move the Court to strike
the last portion of the evidence, sir, on this ground. The plead-
ings in the case set up an agreement for these parties to go
in and associate themselves as a partnership. It does not claim
any partnership by estoppel or any theory of that whatsoever.

Of course, T understand, sir, the law to be that the
5-5-58 agreement itself can be established by the acts of
page 23 |} the parties, and so forth. Therefore, we have tried

to.allow Mr. Anderson some latitude in establish-
g the agreement, sir. But the agreement is the critical thing,
sir, and we think that the evidence which he is now attempting
to insert here is beyond an attempt to introduce an. agreement
to show that a partnership was entered into between these
parties, sir.

The Court: They have already said they had an agree-
- ment. I overrule the objection. .

Mr, Miller: Exception on the ground stated.

The Court: What have you there?

Mr. Anderson: I will show you, sir (indicating).

Mr. Miller: I do think that those which are of a similar
character, that we could perhaps combine those, and see if’
the witnes is familiar with them.

" Note: Off the record discussion.

The Court: See if he can identify them. If he cannot, just:
put them aside for the time being.
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5-5-58 -
page 24} Q. Mr. Hubbard, I hdve in my hand a check
dated August 3, 1956, payable to Samuel Hubbard,

$1,500, by J. H. Cullingworth—that is what it looks like—can
yon identify that cheek?

A. In what respect? The check is payable to me. That is my
signature on the back. Are you asking me—

Q. Can you state whether that check was given to you in the
business of Hubbard Used Cars?

A. I believe this is the first money that I got after I set my
used car lot up.

Q. You said that this is the first money Mr. Cullingworth
put in the business? o

Mr. Miller: He did not say that, sir.
A. Yes, after I got my lot open, yes, sir.’

Mr. Miller: I object to counsel’s misstating what the wit-
ness has said. The money that he received was what he said,
sir, after he got into the business. That is what he said, sir.

Q. Can you tell us whether that check was money that M.
Cullingworth put into the business?

A. That is exactly right. In fact, it was a—I believe it

was two or three units, I believe, with this
5-5-58 check. :
page 254 Q. Now this next check here—well, if we are
going to go through each of these checks individ-

ually, if the gentlemen do not mind—Mr. Hubbard, in order
to save time, can you just go down that sheet of paper, then I
will take up the checks later and ask you if you can identify
those checks. If there are some that you cannot identify, you
can so state that fact. ‘ : 4
. Well, I believe this was the second check—
Which one are you referring to now? ‘
. The second check on this sheet. The date is 8-13-56. -
August 13, 19567 :
Yes, sir.
‘Who is that made payable to?
. Hubbard Used Cars.
How much is it for?
$4,375. :
Who is the maker of it?
. J. R. Cullingworth.

O POFOFOFOP
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Q. The next check is made payable to Windsor Auto Auc-
tion and also the next check, is that right?
A. Yes, sir, that’s correct.
Q. Now can you identify either one of those? '
A. The second check, or the third and fourth?

5-5-58 Q. Well, you have identified the first and second
page 26 4 ones. I am now referring to the third and fourth
checks.

A. The third one in the amount of $805, payable to Windsor
Auto Auction, for an automobile, Then the fourth check here—
Q. Was that automobile there included as a part of—

My. Miller: Just a minute. Your Honor, I think that he is
asking the witness to identify the subject matter.

A. T can tell you what they are for, if that’s what you want.
The third and fourth checks are payable to Windsor Auto
Auction for merchandise that we bought.

Q. By merchandise you mean automobiles?

A. That’s right, automobiles.

Q. Which were for Hubbard Used Cars?

A. That’s correct. ‘It was $805. And the fourth check is
$9,235. :

Q. Do the same thing here. I don’t want you to—

A. These here (indicating) ? :

Q. Just go down the list there the same as you did on this
other page, state whether you can identify these checks, and

what they were for.
5-5-58 A. Yes, sir. This check at the top, Windsor Auto
page 27 } Auction, for $5,500. That was also for cars.
Q. That is made by whom?

A. J. R. Cullingworth, payable to Windsor Auto Auction.

Q. Now the next one?

A. The next one is in the amount of $1,000, which is payable
to Sam Hubbard, Jr. That is for a ’51 Cadillac which was pur-
chased in front of the lot. It was driven in there for sale.

Q. What is the date of that check?

A. August 31, 1956..

My. Miller: How much was that one now?
A. $1,000.

Q. And you said that was for a ’51 Cadillac?
A. Yes, sir.
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Mr. Miller: Which you say was purchased right off the
street? :

A. Well, it has written here, ¢ ’51. Cadlllac ’? on the corner.
I am pos1t1ve it was one which was bought oﬁ the street, or
either a ear which was traded in on a unlt that we had on the
lot.

Q. That car went into the business?

A. Yes, sir.
5-5-58 Q. What about the next check?
page 28} A. The next check is September 4, 1956, payable -
to S. R. Hubard, $1,500.

Q. Was that money used in-the business?

A. Yes, sir.. These checks were endorsed by me and depos-
ited in ‘rhe Hubbm d Used Car account.

Q. All right, sir. How about the next one?

A. Now the next check, September 6, 1956, Windsor Auto
Auction, $1,830, J. R. Culhnoworth

Q. Was that money used f01 automobiles or an automobile?

A. Yes, an automobile or automobiles. I don’t know whether
it was one or two. Apparently it was one 56 unit, I mean. That
went into Hubbard Used Cars.

Q. Now I hand you another page here contamlno four
checks, and ask you to go down the list there.

A. This i 1s dated September 13th.

Q. What year?

A. ’56. Check payable to Windsor Auto Auction for $760,
J. R. Cullingworth.

Q. What is the next one?

A. September 14, 1956, Samuel Hubbard, $1 500, J. R. Cul-
lingworth.

Q Did that money go into the business?

A. Yes this was endorsed and went into the business.

Q. What is the next one there?
5-5-58 A. This one 1s dated 9-20-56. I believe it is
-page 29 } Howell Motors. This is $1,235. That was signed J.
R. Cullingworth.

Q. Was that f01—

A. This is a car which was bought through Windsor Auto
Auction, but it came through check title attached a 55 Chev-
rolet, for Fubbard Used Cars. 4

Q. 1 \TO\\ the next one? :

A. September 27, 1956. Windsor Auto Auection. $1,460.
J. R. Cullingworth. This is also cars for Hubbard Used Cars.
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Q. T hand you another page with four checks on it, and ask -
you if you can identify each of those?

A. Here is a check dated October 2, 1956, Sam Hubbard,
$50, J. R. Cullingworth. T believe this $50, check will represent
approximately $100 profit. He got the whole check for this ecar,
a straight sale; and I took the $50.

Mr. Miller: I do not think the witness should testify as to
what he believes, sir. If he is reasonably sure and know from
his own knowledge, that is one thing. Otherwise, I objeect.

A. T was asked to identify them, sir. You asked me—

5-5-58 : o 5 .
page 30 +  Mr. Miller: No, I did not ask you.

. Oh, T am sorry. Excuse me.

Q. How about the next check here?

A. The next check-is dated October 5, 1956. Hubbard Used
Cars, for $1,880, signed by J. R. Culhnowmth

Q. And thls 18 f01 a ’55 Mercury; 1s that for the business?

A. Yes, sir.

Q. What’s the next one?

A. October 11, '56. Windsor Auto Auction, $2,556. Signed
J. R. Cullingwor th. This is also for Hubbard Used Cars.

Q. How about the next one?

"A. This is dated 10-29-56, Hubbard Used Cars, $2, OOO
signed by J. R. Cullingworth.

’ Q Did that money go into the business?

A. Yes, this money went into the business, endorsed as
Hubbard Used Cars, Samuel R. Hubbard, deposit Hubbard
‘Used cars account.

Q. T now hand you one other page here containing three
checks, and will ask vou if vou can identify each of those, sir.

A. October 11, 1956, Windsor Auto Auctlon $1,763. Signed

J. R. Cullingworth. This is a car for Hubbard
5-5-58  Used Cars. . -~
page 31+  The next one is dated October 18, 1956, payable
to Windsor Auto Auction, $1,678, signed J. R. Cul-
lingworth. ’

- Q. Isthat for—
“ A. This is also for the business, Hubba1d Used Cars.

Here is a check dated December 12, 56, Hubbard Used
Cars, and in an amount of $90, signed J . R. Cullingworth.
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The Court: Do you know what that is for?
. A. He did not ask me that. It is $90.

Mr. Miller: Are you reading off of the check, or do you
know?

A. I am looking at it, if you don’t mind." I would like to
take a look at it. My memory is not too long. No, I ani
sorry, I cannot tell you exactly what that $90 is for. I
might could- check back over the records, and give you an
answer, but— :

Q. But that was payable to Hubbard Used Cars?

A. Yes, sir. ) :

Q. Was that deposited to the business, can you tell us
that? ' '
A. Yes.. That was deposited to the business.

Mr. Anderson: Your Honor, we ask that as. a

5-5-58 matter of convenience that all of these be stapled

page 32 } together and introduced as one exhibit. That will
be Number 7, I believe, yes.

Mr. Miller: Is it understood, sir, that we object to any
evidence which would tend to show, or attempt to show any
estoppel theory. We object to these.

The Court: We have not taken that up, gentlemen.

Mr. Miller: I think His Honor has ruled that this is an
attempt to show eorroboration of the contract. Is that Your
Honor’s ruling? -

The Court: An attempt to show a partnership. I don’t
know whether a partnership by estoppel has to be specially
pleaded. Does that have to be specially pleaded?

Mr. Miller: We object to any evidence on that, sir. I
hope the Court will allow that objection to run all through the
case rather than for me to keep on repeating it.

Mr. Anderson: I do not think that has to he
5-5-58 specially pleaded, if Your Honor please.
page 33 }  The Court: It does not change he is operating
under any specific agreement, either one. It says
on or about August, defendants associated themselves to- |,
gether to carry on a general business.

Mr. Miller: Sir, the only way you can have a partnership

by a contract—it does not allege any setting out or any
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estoppel. The two are obviously inconsistent positions. If he
is claiming partnership, he is claiming liability on the basis—
The Court: Let me interrupt you there, please. Do “you
have any law that they are inconsistent?
Mr. Miller: Yes, sir.

Note: At this time the Court and counsel retire to Cham-
bers. )

In Chambers.

Mr. Miller: If the Court please, the allegations in the
pleadings-in this matter allege that, in Paragraph 1: ‘‘That
on or about August 19, 1956, defendants associated them-
selves together to transact and carry on the general business

of a used car dealer, under the trade name of
5-5-58 Hubbard Used Cars, at 4105 West Broad Street,
page 34 } within the City of Richmond.’’

Now, sir, that very definitely sets forth an as--
sociation of two persons together to transact and carry on
a general business. They seem agreed it was going to be a
used car business, and they were going to operate it under
the name of Hubbard Used Cars, and at that particular loca-
tion. 'So that the allegations of the plaintiff here are of a
specific association, a specific agreement, with the partners
going out and trading under this specific name.

It then- alleges: ‘“And as such did in faet transact and
carry on such business as a partnership, which partnership
on or about October 24, 1957, ceased to continue to do
business.”’

In those allegations there is no allegation in here, in the
pleadings—I want to make that perfectly clear to the Court
that the plaintiffs in this case allege—which is the estoppel
theory—there is no allegation in the pleadings that there

was not a partnership in fact, but that the de-
5-5-58 fendant Cullingworth held himself out as a
page 35 | partner of Sam Hubbard, or that he permitted Sam

Hubbard to hold himself out, sir. FEstoppel, of
course, sir, is a pleading to deny—is in a position in which
the basic fact upon which the liability is based—that the party
who the estoppel is set against is not permitted to denv that
that fact existed. It is based, sir, upon a holding out, when in
fact there was no—
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The Court: What does that have to do with the objection
to this evidence? He said they assomated themselves together
to operate a partnership. . Now he is showing piece meal
how they operated, isn’t he? .

Mr. Miller: I think for the purpose of estoppel, sir—now
some of these questions, well, I think, for ekample, in his
questioning about—

The Court: I am not taking up the instructions now. 1
am letting him prove his case if he can.

Mr. Miller: I am just saying this.- I want my .

5-5-58 position throughout this matter to be clearly de-

page 36 } fined. I obJect to it if the evidence is now being

attempted to be introduced upon a basis of es-

toppel, and the issue here is very clearly a contract, w 7ith an

actual forming of a partnership, sir, if that is undelstood

th10uOh0ut the evidence, then we can proceed all right,
su' :

As a matter of fact, I think most of this evidence is not
material to show any partnership. These checks do not
hold anywhere—

The Court: They may be subject to explanation. I don’t
know. I think you have to find. out who took the title to these
cars, and a whole lot of things more in addition, but he
cannot put it all on in one breath. - ‘

Mr. Miller: I understand that, sir, but at some times
evidence may be admissible for two purposes. I want to be
certain, sir, that I am being fair to the Court at the outset

of this thing.

' The Court: You tell me if you rely on partner-
5-5-58 ship by estoppel that you have got to plead it. In -
page 37 } one suit if you fall down on proof by agreement,

but your proof does show by estoppel, can ’t you go
ahead and get judgment against hoth?

Mr. Miller: No, sir, not without the allegation. Estoppel
as a defense always has to be specially pleaded, sir. As a
defense it certamly has to be pleaded. If he wants to allege
estoppel—

The Court: He alleges a legal conclusion, that they were
in fact partners, and operated as such.

Mr. Miller: He alleges a contract at a specific time.

The Court: That does not make it a specific contract.
That is the beginning of the course of the dealing. He does
not allege any specific contract.

Mr. Miller: He alleges an agreement to create a partner-
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ship, sir. There is no allegation in here of anything except
an assoclation by two parties together to ecarry on a partner-
ship. Said he did carry on as a partnership, sir.
5-5-58 He said they started about August 19, 1956. He
page 38 } said that the partnership continued until October
24, 1957, and ceased to continue to do business at
that time, sir. Now certainly, sir, that is setting out clearly
an_association for a contract to operate a partnership, sir.
Mr. Anderson: I do not agree with Mr. Miller’s theory
about this contract to operate. I think that it can be spelled
out by acts, by the agreement of the parties, sir, but mainly,
in getting baclk to his question of can a person against whom
the proof is inadequate as to a partner in fact be held
liable as a partner to third parties—the answer is right here
in this case.

Note: At this time Mr. Anderson argues said point, where-
upon the Court stated:

The Court: Show me the law which says that if vou are
going to make a man liable on the ground that he is estopped
to deny partnership, you have to specially plead it.

Mr. Miller: I vouch that estoppel has to be specially
pleaded. T vouch that. : , '

Note: Off the record discpssion.

5-5-58 _
page 39 Mr. Miller: Your Honor, we do not want to
_ waive our position that we specifically rel%.apon
the motion for judgment, and that we object to the evidence
heing introduced for any other purpose than to prove the
transaction to the agreement and the association bv these
two persons to carry on the business as is set forth in the
pleadings, sir.

The Court: Well, the date is not a material allegation to
him. If'they were in fact operating as partners at the time
the<e debts were incurred with the plaintiff, it does not
make any difference whether it began the dav hefore or on the -
date mentioned in the motion for judgment, does it? _

Mr. Miller: Yes, sir; it would make a difference. sir. He

“has alleged something which occurred at a certain time. - We
come here prepared to defend upon the alleeations in the
motion for judgment. Now if he wants to allege something
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else, Your Honor, we must be apprised of what the claim in

this case is. If he wants to prove something else,
5-5-58 sir, we take the position he should allege it and
page 40 } prove it. '

The Court: All the proof up to now has been
in accordance with the claim set forth in the motion for
judgment. Now whether or not he is entitled to an instruec-
tion on holding out and estoppel, notwithstanding the fact
that they may not have been partners, we would have to
- complete that phase of it when all the proof is in. Then we
can meet that. But I will have to be shown the law that you
cannot show holding out and partnership in fact in the same
case and recover on either one of them if the proof justifies
it. -
My, Miller: I want to say this, sir. Is it understood that
I do not waive my position by continuously objecting upon
this particular point, and the exception is noted?

The Court: Yes, sir. o

Note: At this time the Court and counsel returned to the
courtroom hefore the jury.

In open court.

By Mr. Anderson (Continued):
5-5-58 Q. Referring to the exhibit containing pictures
page 41 } of a certain automobile there, sir, can you read the
license plate, Mr. Hubbard?
A. Yes. Tt is UD-26-122.
Q. Is that on all of those pictures?
" A. Correct, yes, sir.

Q. T hand you a certificate from the Division of Motor
Vehicles, and ask you to examine that, and tell me whether
the license plate that you read out is one of those which was
issued to you? That is, issued to Hubbard Used Cars?

A. Yes, sir. :

Q. Can you find it on there?

A. Yes, sir, right at the bottom. It is UD-26-122, issued in
the name of Samuel R. Hubbard, trading as Hubbard Used
Cars, 4105 West Board Street, Richmond, Virginia.

Q. That is for what year now?

’57. '
571
Yes, sir.

O
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Q. How many plates were issued to Hubbard Used Cars?
A. There were nine.

Q. That was one of them?
A. Yes, sir.

5-5-58
page 42 } By the Court
Q. That means that the title to the car was
in Hubbard Used Cars’ name, doesn’t it?
A. No, sir; these are dealer tags.
Q But who had the title to that particular car?
Mpyr. Cullingworth had the title to that Cadillac. He held
all tltles .

By Mr. Anderson: (Contmued)

Q. The car that we are referring to is the one that Mr.
Cullingworth personally used, 1s that right?

A. Yes, sir; that is correct.

Note: Said picture just referred to is now marked and
filed accordingly as Plantiiff’s Exhibit No. 8.

Q. I am going to ask you to examine a certain number of
checks and tell us whether those checks were drawn on the
business of Hubbard Used Cars, and for what purpose. Now
1t is not necessary for you to go over each check. Just
look at them. T think they are all for one purpose.

A. (Witness looking through same.)

Q. My first question is this: Were those checks drawn on

the business account of Hubbard Used Cars?

5-5-58 A. That’s correct.
page 43} Q. And to whom was each of them made pav-
able?

A. Payable to J. R. Culhno"wmfh

Q. Do they represent the money that Mr. Cullingworth
received from Hubbard Used Cars from the checking account
of Hubbard Used Cars?

A. That’s correct.

Q. T also hand you a deposit book, in acecount Hubhard
Used Cars, Virginia Trust Company, and ask you if you
can identify that.

Mr. Anderson: We offer this as the next exhibit, as one
exhibit, all these checks.
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Note: Said checks are now marked and filed collectn ely as
Plaintiff’s Exhibit No. 9.

Q. Can you identify this deposit book?

A. Yes, sir. It is my deposit book, Hubbard Used Cars
Q. Hubbard Used Cars?

A. Yes, sir.

By the Court:
Q. You have not told us—now I 1eah/e you have not been
asked this—these checks, they represent money, if they do,
of Mr. Cullingworth. Now were they all for the
5-5-58 same type of thing, or were some for one tvpe
page 44 } and some for others? Could you go through them
and tell us what they were for? How you hap-
pened to draw them, and why the money is due, and so forth?
A. Well, each check I feel sure—I might check back, but
each will represent a certain amount of profit which was
made on that particular unit which the check was given
on. =

By Mr. Anderson: (Continued)

Q. Let’s take for example the first check there. How much
is that?

A. $1,900.

Q. What you are saying is that it was the method of doing
business, that that ehecl\, or a check similar to that would
cover the amount of cost of an automobile, plus the profit in
it?

A. Well, T think this check here of $1,900, that represented
roughly $1OO profit to him on this -check hele (indicating).

Q What does the $1,800 represent? '

. The pulchase price of the vehicle.
Q And is that—
A. That is $100 to me would be on the trade-in of the unit.
It is hard for me to identify each check, because it
5-5-H8 could have been a straight sale. 1t could have had
page 45 } a trade-in on it. That was workine on a $200
margin, sometimes it was less than that.

Mr. Anderson: If Your Honor please, we have an account-
ant who will come in here later and go throuch each one of
these.

This book has been 1dent1ﬁed sir.
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Note: Said book is now marked and filed accordmcrly as
Plaintiff’s Exhibit No. 10.

By Mr. Anderson: (Continued)

Q. These automobiles that were purchased, in whose name
was the title vested?

A. The titles were in the name of Hubbard Used Cars.
And these trade-ins—

The Court: Before you come to that, let me say this.
I do not mean to interfere with the way in which you are
putting your case on, but one thing has been bothering me.
I would like to ask you this. When you go to a market and
buy a car, and Mr. Cullingworth would have the money
ready, and you would take the title you-said in the name of
Hubbard Used Cars?

A. Yes, sir.

By the Court:
5-5-58 Q. Do dealers actually get a title from the Motor
page 46 } Vehicle Department?
A. Yes, sir. They apply for it.

Q. Would it show any lien on it in favor of Mr. Culling-
worth?

A. Tt is supposed to, yes, sir.

Q. Who would make the application for that title? VVould
vou make it out in your office?

A. Yes, sir. I would apply for the title and sign it over
to J. R. Cullingworth, with a lien to him, and in my name.
You see, I would have to do that because the license, you
know, so that the cars would be covered with insurance.

Q. Titled in your name with a lien in his favor, is that the
way vou worked it?

A. Yes, sir; yes, sir. We buy five cars, say, at the auto
auction. They have to assign them to someone. The seller
- would have to assign the title over to some name, to the
buver, you see. |
Q. The auction is a cash deal?

A Tt would still have to have a name, sir. '

Q. T understand; but no old liens are carried through
auction sales, are they?

A. Oh, no, sir; no, sir; no, sir. -

[y
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' By Mr. Anderson: (Continued)

5-5-58 Q. Now these trade-ins that you mentioned, can

page 47 } you explain to us a car which was titled in the
name of Hubbard Used Cars would be sold, and if

there was a trade-in, how would that title be carried?

A. Well, T didn’t have any excess money to take care of
myself, and if we had $2,000 in a umt, trying to work on a
$200 profit, and the trade would come in, say we would draw
$1,200 difference. I would take that $1,200 and make a
$1,000 loan on the trade-in, which would give us $200 profit.
He would have the title.

Q. Mr. Hubbard, do you recall when Mr. Pollard here
came to the lot over on the 4100 block West Broad?

A. Yes, sir.

Q. T believe that was in August of 19572

A. Correct.

Q. Was Mr. Cullingworth there?

A. Yes, sir, he was there at that time.

Q. Did vou introduce him, did vou introduce M] Pollard
to Mr. Culhn?wmth do vou recall“Z
- A. I don’t recall whether T introduced them or mot. Mu.
Pollard came on the lot several times. I don’t know whether
I introduced him to him at that particular time or not. I

. feel sure that I did before he left.

Q. And what did you tell Mr. Pollard ahout vour relation-
ship or association with Mr. Cullingworth?

5-5-58

page 48+  Mr. Miller: Your Honor, of course, that would
be objectionable, sir, unless 'the defendant Culling-

worth was actually present. T would have to object to that

question, sir. .

v The Court: Mr. Anderson, what about that?

Mr. Anderson: I think that there is a case, Your Honor,
In which this was admitted. It is an admission. It is a
statement by one of ‘rhe alleged partners as to the partner-
ship.

Mr.-Miller: 1 thmk, sir, that if we go anv further than
this—and T hate to say this, but we are going to have to take
this up in the ahsence of the jury.

The Court: Yes, that might be hest.

Note: At this time the Court and counsel retirve to chambers.

In Chambem.
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Mr. Anderson: We are in this position, Your Honor. The
law with regard to holding out is that first of all there must
be a holding out either knowingly by the individual to be

charged there—there must be a holding out by
5-5-58 him—or it may be knowingly or negligently made
- page 49 } by some other person.
The Court: And no steps taken to correct the
impression.

Mr. Anderson: That is No. 1. Now the second step is
that this must be brought home to the claimant, and’ the
claimant, acting on the faith of such a representation, must
have transacted the business. In other words, there are
two cases on this point. The latest case is—

The Court: I do not understand this yet. You want to
show partnership by having one of the partners say that he
told a party who got injured in the transaction that this other
fellow was his partner?

Mr. Anderson: That’s right.

The Court: Is that the law? That you can make another
liable as a partner in that manner?

Mr. Anderson: I don’t think if you don’t have any more
than that—I think that if that statement was made and it

was with either the express or implied consent of
5-5-58 the party to be charged, that you can.
page 50 }  The Court: O, yes, certainly you can, but that

is back to your first proposition, that where
there is a duty to correct an erroneous impression and the
duty is not fulfilled, the man has to suffer the consequences.
Is that going to be this situation? You just asked this wit-
ness a question: Did the admitted operator of the business
say that somebody else was in back of him in the capacity
of partner? That is the question that you put to this
witness. ‘

Mr. Anderson: That’s right. Whether that assertion has
been made, representation was made. :

The Court: How is that binding on it? I am allowing you
to put in everything to show that they operated as partners
in fact. T am allowing you to put in everything that shows
if they were not partners in fact, that the plaintiffs had a
right to be of the opinion that they were. I think I am going

to let you recover on either theory. But this propo-
5-5-58 sition of making a man, without his knowledge or
page 51 | consent, a partner, T don’t know whether that is

' evidence or not.

Mr. Anderson: Well, how else can T bring home the fact
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that it was made known that my man was aware of it, that
the plaintiffs here were aware of it? I mean, here is a fellow
who according to the statements of the w1tness, he says that
he was—he said, ‘‘This man is my partner.”’ He said, ““We
were in the business.” . -

The Court: The witness said-—

Mr. Anderson: The witness said that. Now the license
is in the name of the witness, of one of them; and the lease
is in his name. So he goes over to make a deal with my
man.

Note: Off the record discussion.

The Court: Gentlemen, I will have to rule this evidence
out for the time being. Now if you make a jury issue on the
question of estoppel, I will allow you to bring it up again.

Mr. Miller: Is the Court ruling then that you are going to

permit the case to go forward on the basis of
5-5-58 estoppel? '
page 52} The Court; T do not know what the evidence
is going to be as yet.

Mr Miller: We are surprlsed sir, and will have to save
our exception on that point, sir.

"The Court: I will sustain the objection for the time
being on that particular question.

Mr. Anderson: The plaintiff excepts on the ground that
although the evidence may not be probative to show that-a
partnership in fact existed, nevertheless it would he pro-
bative-to show that the fact of partnership was brought home
to the plaintiffs, and they relied upon it.

Note: At this time the Court and counsel returned to the
courtroom before the jury:

In open court.

By Mr. Anderson: (Continued)

Q. I was asking you about when Mr. Pollard came on your
lot the first tlme I asked you if Mr. Cullingworth was
there, if you recall.

A. Yes. I am positive Mr. Cullingworth was there when

Mr. Pollard came on my lot the first time.
5-5-58 Q. You say that he made several subsequent
page 53 } visits to the Hubbard Used Cars lot?
A. Yes, sir, that is correct.
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Q. Is there any reason, so far as you know, why Mr. Cull-
ingworth did not know that Hubbard Used Cars was nego-
tiating or purchasing two units from Mr. Pollard?

. Mr. Miller: I think the condition of his mind is not in
1ssue here, sir. ' _ ,

The Court: I do not think so. Just get the facts as to how
he happened to make those sales. I don’t believe this witness
can testify to what Mr. Pollard had an opportunity to ob-
serve, and so forth. I think that porbably would ultimately
be a jury issue.

By Mr. Anderson: (Continued) :

Q. When the two units were brought on your lot, that is
the two autornobiles which came from the plaintiffs, which
were brought onto the Hubbard Used Cars lot, do vou know
whether Mr. Cullingworth was there at that time or at any
subsequent time to see them? :

A. I am positive he was there, hecause I went up and got
them that afternoon, if I recall correctly.

By the Court: : B :

Q. Is that the way this indebtedness arose? Yon
5-5-58 purchased some antomohiles from these people?
page 54 | A. Yes, sir. 1 had went out and wotten cars
. myself, and brought them back. He had subse-
quently stood for my getting them. :

Q. Where was the deal accomplished? At their place in
Beaverdam?

A. Yes. "On one of them, and the other one at the lot.

Q. They brought it down and you examined it here?

“A. T went up and one was delivered to me, sir. T housht
one from Beaverdam and—

Q. The one you bought in Beaverdam, was M, Culling-
worth with you when you—

A. Not on the one I got at Beaverdam, no, sir. ‘

Q. How ahout the one which was delivered in Richmond?
A. He was there on the lot when the second one came in,
yes.

(). Did he examine it? :

A. No. It was a new car, brand-new automobile, hoth of
them. : '

By Mr. Anderson: (Continued)
Q. It is true, isn’t it, that the first units which you spoke of,
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rather the first automobile that was purchased
5-5-58 from the plaintiffs, delivery of the automobile, the
page 55 } automobile: was not delivered at Beaverdam hut
was driven to Richmond, and it was delivered at
the lot in Richmond? ‘ :
A. That’s correct. He delivered me the title at first. Then
the cars were delivered. :
Q. The two cars?
A. The two ears were delivered to my lot later.

By the Court:

Q. Did you take up this matter with Mr. Cullingworth?
Did he know you were to buy them?

A. No. They were brand-new cars. It was $100 over
dealer cost, which we considered to be a pretty decent buy.

CROSS EXAMINATION.

By Mr. Miller: )

Q. You said that prior to the time that you went into busi-
ness for yourself up on West Broad Street that you worked
for Poppas Used Cars, or I believe it was Richmond Auto
Mart, wasn’t it? , .

A. Correct. A

Q. And you worked there as a salesman, is that correct?

A. Manager.

' Q. Manager?
5-5-58 A. Yes, sir.
page 56 & Q. Were you managing for Mr. Poppas, trading
as Richmond Auto Mart, is that the way it was? |

A. Yes, sir.

Q. And 'you were there an employee of Mr. Poppas, is
that correct, sir?

A. Well, T was hired in there as manager. ’

Q. You were paid a salary for vour work there, weren’t
you? ’

A. Yes, sir. : .

Q. And there was a withholding tax taken from your
salary? '

A. Correct.

(. Did vou and Mr. Poppas:get along all right?

A. We did fine for about, oh, I guess about a year and a
half.

Q). But at the time you went up to West Broad Street next
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to Gilleo’s, at that time, sir, you were not getting along so
well, were you?

A. We were getting along all right then. That was after
the property had been bought out from under us on West
Broad.

Q. Well, the property was purchased then, without going
too far in that matter? ‘

A. We were just renting, yes.
5-5-58 Q. Where was that, sir? - .
page 57+ A. 1 believe I have forgotten that address.
' Q. Was it across from where the Hot Shoppe is
now? . :
. Yes, sir; yes. E
Then Mr. Poppas moved west of there, didn’t he?
. Yes. 3311 West Broad. :
Did you go up there with him?
. Yes, sir.
You acted as manager of the business there?
. Yes, sir. :

Q Then you and Mr. Poppas separated, you were no longer
an emplovee of his, is that correct?

A. T stayed with him there for approximately nine months.

Q. And you left there in December of ’56¢

‘A. Correct. ' :

Q. And when this idea came up, you were going to star
your own business, isn’t that correct, sir? o

A. Yes, sir; that’s correct.

Q. And I helieve yvour first step was when you decided
to go into this business—that you went to look for a good
lot that you could operate this business on, isn’t that

right? ,
5-5-58 A. No, sir. My first step—I discussed it with
page -58 § Mr. Cullingworth. T had to have a partner. That
was my first step. My second step was finding a

O PO PO P

lot.

Q. Now I ask you again, did you discuss with Mr. Culling-
worth the question of financing of cars? That is what you
discussed with him, isn’t it, sir?

A. T discussed with Mr. Cullingworth coming in with me
as a partner, or either trying to buy out Mr. Poppas at
Richmond Auto Mart.

Q. Then did you start the business subsequent to that
time?

A. T got Mr. Cullingworth’s approval. Then T went looking
for a lot. - - ‘
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Q. Now you said you got his approval. Did you ask him
would he lend you some money if you started fhis business
on West Broad Street?

A. Yes, I asked him that.

Q. You asked him if he would finance some cars if you went
into that business up on West Broad Street, isn’t that cor-
rect, sir?

A, No, sir. He was to back me in the business one hundred
per cent.

- Q. When you back a man, Mr. Hubbard, you mean by that
that he is going to finance automoblles in a used car busmess,
' “isn’t that correct, sir?
5-5-b8 A. No, sir. The bank did the financing.
page 59 } Q. The bank did the financing?

A. Yes, sir, on the units that we had.

Q. How many units did the bank finance?

A. Well, we sell a car. They would—I would take a credit
statement and call to the bank. They would approve the
credit.

Q. When you went up to the lot on West Broad Street,
sir, did you enter into a lease for the lot?

A. Yes, sir.: ' .

Q. And you entexed into the lease for that lot, -didn’t
you?

A. Mr. Cullingworth asked me to get my lot all set up, my
insurance and everything, and then he would come in with
me.

Q. He told you, sir, didn’t he, Mr. Hubbard, before the
arrangements were " made——that the aua]wements between
vou two would be that he would finance some cars for vou,
isn’t that correct, sir, just like a bank?

A. Give me that ﬁrst guestion again, sir. I did not under-
stand you.

Q. I will'ask you this again, sir. Who signed the lease
for the premises on which the used car lot was to be used?

A. T signed the lease.
5-5- 58 Q. T will ask you, sir, T will ask vou to look at
page-60 ¢ this lease and tell me whether or. not that s your
signature on there?

A. That is correct. .

Q. And this lease is between Joseph L. Gilleo and Samuel
R. Hubbard, Jr.. isn’t that correct, sir?

A. T was renting from Schmidt ‘& Wilson.

Q. They were the agents, isn’t that correet, sir?

A. Yes.
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Q. But this lease is between you and Mr. Gilleo, isn’t it,
sir?

A. His name is there, but I dealt exclusively w1th—1101:
Schmidt & Wllson it was A. D. Smith on Main. .

By the Court:
Q. Mr. Gilleo was the owner of the property, 1 expect.
A. Yes;, sir.. :

Note: Said paper writing is now marked and filed accord-
ingly as Defendant’s Exhibit A.

By Mr. Miller: (Continued)

" Q. You also, Mr. Hubbard, went out and made a contract"
for the lights with the lighting company, did you

5-5-58  not?

page 61 } A. That was after I got my approval from Mr.
Cullingworth, yes, sir.

Q. And you entered into similar contracts like the lease
with the light company and with the. water companv, too,
didn’t you?

A. That was our agreement; to get the lot open, and he
would come to my rescue.

Q. You also have been in the used car business for some
‘time, have you not, sir?

A. T have been selhng for quite a few years, yes, sir.

Q. And a used car dealer has to have a license from the
Division of Motor Vehicles to operate a used car business,
does he not, sir?

A. That’s right, sir.

Q You went down and applied for a license to operate it,
sir?

A. Correct. '

Q. And you made apphcatlon for that license under oath
did you not, sir?

"A. Yes; sir.

Q. Ir that application, too, sir, did not you make oath
first that this was to be opera’red as a full proprietorship
with you as the owner?

A. T was the owner when I opened it up, ves.
5-5-58 Q. And did you make oath further, sir, that
page 62 ! the business of Hubbard Used Cars was not to be
operated as a partnership?
A. T do not remember that, sir. I might have.
Q. Would you like to see your signature and refresh vour
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memory? I will ask you first to look at the end of the paper
and see if this is your signature (indicating)?

A. Yes, sir. .

Q. T will direct your attention, then, sir, to Question No.
8 which says: ‘‘Is the business owned bV an individual?’’
The answer that you made to that was what, sir?

A. T said, ‘““Yes.”

Q. Then the mext question is thlS ‘“Give the name and
residence of the owner.”” And vou have put in there,
““Samuel R. Hubbard, Jr.,”> haven’t you? .

A. At that pa1t1cula1 time.

Q. Just stay right there for a moment, sir. The next
question is: ‘‘Is the business owned by a partnership?”
And you put in there, ‘“No,”’ didn’t you, sir?

A. At that partlcular tlme ‘yes, sir.

Q. At the conclusion of it you signed the statement which
states: “I do solemnly swear that the statements contained

in the foregoing application are true and cor-
5-5-58 rect’’?
page 63 }  A. That’s correct.

Q. ““And that I as proprietor have authority
to sgn this application, and to make the statements con-
tained herein.”” Is that correct, sir?

"A. At that particular time, yes, sir. At that particular
time.

Q. And that was made on the 31st day of July, 1956, 1sn’t
that correect, sir?

A. Right. |

Q. And that is your statement, sir, that was the way it was
when you first opened the busmesb up°?

A. That’s right.

Q. Did you ever change that with the Division of Motor
Vehicles, sir?

A. Never did.

Q. You never did?

A. No, sir.

Mr. Miller: T ask that this be marked as Defendant’s Ex-
hibit B.

Note: Said paper writing is marked and filed accordingly,

Q. Did vou at any time change that statement with the
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Division of Motor Vehicles?

5-5-58 A. I never changed it as a partner.

page 64 } Q. Then did you then have to get a license for
each year that you operated, sir?

A. T did, sir.

Q. Didn ot you go back in 1957 to also apply again, sir?

A. 1 did, sir.

Q1 W111 direct your attention to your statement of May
31, 1957, sir, and ask you first to look at this as part of
Exhlblt B.

A. Yes, sir.

Q. Look at Question No. 8 in that application; it says, “Ig
the business owned by an individual?”’

A. 1 admit that I never changed it.

Q. You said, ‘““Yes,”” didn’t you?

A. Yes.

Q. And you also gave as the name and residence of the
owner, ‘‘Samuel R. Hubbard, Jr.,”’ didn’t you, sir?

A. T agree.

Q. And the question: ‘‘Is this business owned by a part-
nership?”’ What answer did you give to that, sir?

A. No. '

Q. ““No,”” didn’t you, sir?

A. Yes, sir.

5-5-58 Q. And that is subscubcd and sworn to by you?
page 65} A. Yes, sir. -

Q. One other thing, sir. Is Mr. Cullingworth the
only person who gave you financial aid when you first entered
into this busmess up on West Broad Street, sir?

A. Mr. Cullingworth was my partner from the heomnmﬂ
for about six months, and I think approximately a month and
a half or two months, as I stated before, business was very ,
good, and at that particular time—well, Mr. Warner from
the Central National Bank approached Mr. Poppas and
T—well, they asked me if T could take these units over. And
then I—

"~ Q. I do not mean to cut you off, sir, but—

Mr. Anderson: You asked him if he got anv finaneial
assistance from anyone else, and he is trying to tell v ou.
Mr. Miller: At the tlme he started his business.

A. That is what T am trying to tell you now, sir.
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Q. ‘Excuse me, sir.

A. So Mr. Warner, assistant cashier from Central Na-
tional Bank, approached Mr. Poppas and I. Mr. Poppas had
a line of Wholesale with the Central National Bank and the

‘units’ were not moving. He asked me if I would
- 5-5-58 take them over, and 1 agreed to do so. And that
page 66 } was the only cars that I took over, which Mr.

Warner from Central National Bank let me go
down and move them up to my lot. Those were the only units
I had on my lot other than the units Mr. Cullingworth had
gotten.

Note: At this time a recess was taken for the lunch period.
Following same, the examination continued :

Bv Mr. Miller: (Continued)

Q; Mr. Hubbard, referring back again to these hcenses to
do business, a used car dealer has to first obtain those licenses
and then they post them in the office of their business. Is that
correct, sir?

A. Well I had to file an application for a license. Then—

Q. You got yowr license, did you not?

A. Yes;, sir. I got my license.

Q. You got your license out of this (1nd10at1n<r), 18 that
right?

A. Yes, sir; that is correct. I assume you are referring to
the application. .

Q. That is the apphcatlon?

A. Yes, sir. .

Q And you obtained the license to do business?

A. That’s correct.
5-5-58 Q. And then, of course, the license showed who
page 67 } the business was operated by, didn’t it, sir?

A. Yes, sir.- I was—it was in my name at that
particular time.

Q. And at the time that you filed these applications with
the Division of Motor Vehicles on the two dates in the two
applications, you obtained a license to do business as a used
car dealer pursuant to these applications?

A. Yes, sir.

Q. And those licenses, of course, stated: ‘‘Hubbard Used
Cars, trading as Samuel Hubbard Jr.,”’ is that correct, -
sir?
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A. That’s correct, sir.

Q. Now you as a dealel of course, took that license and put
it on a wall in your ofﬁce isn’t that correct, sir?

A. That is correct, sir. -

Q. Now that wall Wthh we are speaking of, that is the
building out there on the lot mext to Gilleo’s Restaurant
where you operated Hubba]d Used Cars dealership?

© A, Correct. '

Q. Is that more than one room, or is it one big room,
sir?

A. Yes, sir, it was one large room, and two small——well'

w\hat T did, one I used for a tool room and put
5-5-58 equipment in to wash cars, and so forth.
page 68 } Q. And the license was posted in the large room
where the public went in, is that correct, s1r"2

A. Yes, sir.

Q. That is where you dealt with people?

A. That’s correct, sir.

Q. Now at the time that you went into this used car bu51-
ness, what employees ‘did you have?

A. When T first went into the business?

Q. Yes, sir.

A. Well, T had my brother that came in with me as a
salesman. And I had gotten the place opened and had this
co]med boy, Aubrey VVood which came in as a mechanic,
then also late1 on I had a whlte boy. His name was Huff
Curtis Huff, to come in and wash automobiles.

Q. You hir ed each of these persons, I assume?

A. Yes, sir.

Q Did all of them stay with you until the business was
finished ?

A. They would stay and go—like a lot of them will, T
mean—

Q. But you did the hiring and firing of these employees,
if there was any firing or hiring?

. Well, my brother I do not have to hire him. He auto-
" matically came in.

5-5-H8 Q. They were employees of the business and
page 69 + vou had vmthholdmw statements of taxes and so
forth? '
A. Correct. ' S

Q. And you paid their salaries out of the checks qlcrned hv
vou?
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A. Out of the business, that’s right.

Q. Now then, were there any other employees hired other
than those that you have named? -

A. Well, T had—you see, at times when the lot was
full of automobiles, it was impossible for one man to wash
40-some cars per day and do the other things; so occasionally
we would pick up some help maybe for a couple of days, or,
you know, help to wash a few, but not hire them, you know.

Q. When you say that that was done, you are referring to
the fact that you went out and hired some additional help?

A. Well, there was always plenty of help coming by the
lot looking for jobs. They would work a couple of days.
Then you don’t see them for a couple of weeks or a month..
I was looking for someone regular on the job.

Q. You would, of course, hire and discharge them, or make
the arrangements yourself?

A. That’s right.

5-5-58 Q. And you had sole authority to go ahead and
page 70 } do that if you wanted to do that, isn’t that cor-
rect, sir?

A. Well, there wasn’t too much authority needed to get a
colored bhoy. Of course I did it.

Q. It was your business, you had the right to do that if
you wanted to? -

A. Yes, sir.

Q. Is that right, sir?

A. Tt wasn’t my business. I did the hiring and firing,
I mean of the colored boys when I picked up extra help, as I
stated before.

. Q. Well now, you obtained the license from the City of
Richmond to operate the business, did you not, sir?

A. Yes. I set the complete business up at first. That
was the agreement, that’s right.

Q. And you got it in the name of Samuel R. Hubbard,
trading as Hubbard Used Cars? ’

A. That was the understanding, yes, sir.

Q. You did that in ’56 and again in ’57, isn’t that correet,
sir?

A. Never changed it in ’57, that’s correct.

Q. And you paid the license taxes out of the accounts

.which you opened up. in the banks, isn’t that correct, sir?
A. The first, yes.
5-5-58 Q. What bank did you first open your deposit
page 71 } account with?
A. Central National Bank.

\
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Q. Central National Bank?

A. Yes, sir.

Q. I hand you a signature card of the Central National
Bank, and ask you if that is your signature appearing on that
card (mdlcatm ') 9

A. Yeés, sir; that is my' signature.

Q. T also note for your attention the fact that next to that -
you put the word ‘“owner,”’ isn’t that correct, sir? And at
the top you put the words, “Hubbard Used Cars”?

A. No, sir. I did not write ‘‘owner.’

Q. You did not write ‘‘owner’’ on there02

A. No, sir.

Q. Is that the way vou wanted the checks written? That
is: ‘““Samuel R. Hubbard, Jr., owner of Hubbard Used
Cars”’? ‘

A. No. I don’t understand your question. “Are you asking
me did I sign the word ‘‘owner’’ here, or was that signed—

Q. T will put it this way. At the time you signed this card,

was the word ‘“owner’’ on there?
5-5-58 A. I don’t know, sir. This is not my hand-
page 72 } writing on that. T swned it as Samuel R. ]IubbaI d,
Jr.

Q. That is not wrifing, it is printing, isn’t it, sir?

A. No, I would not say it is printing. I don’t believe it
is printing.

Q. You opened up this account, isn’t that correct, sir? -

A. T opened the account up, yes, sir. That is not my hand-
writing on the front either, sir.

Mr. Anderson: Do I understand that that is not:in his
handwriting? - :

A. That is not my handwriting ong the front.

Mr. Anderson: To save time, we will stipulate this, that the
account, the checks could be drawn only bv Samuel R.
Hubbard from that account. We will stipulate that.

Note: Said naper writing just referred to is now marked
and filed accordingly as Defendant’s Exhibit C.

Q. Now vou spoke with someone at the Central National
Bank about opening up this account, isn’t that correct,
sir?

A. That is correct. \



T kv,

90 : Supreme Court of Appeals of Virginia
Samuel R. Hubbard, Jr.

~ And you requested that your checks show
5-5-58 Samuel R. Hubbald Jr., as owner of the Hubbard
page 73 } Used Cars, isn’t that correct, sir? :
A. No. T don’t remember making that state-
ment, sir. :
Q. T will hand vou, sir, a check dated August 18, 1906—1

-believe this is one drawn at random here—to ‘Valtel W Hub-

bard. That is your brother, isn’t that correect, sir?

A. Correct.

Q. That is for $50 and does ‘not that check at the top
show it is printed as Hubbard Used Cars, down in the right-
hand corner Samuel R. Hubbard, Jr., owner?

A. That’s correct.

Q. That is the way you wanted your checks, that is the
way you signed them isn’t that correct, sir?

'A. That’s correct.

Q.. Now could you tell us why this check of $50 was given
to Walter W. Hubbard?

A. This check—I don’t know exactlv what that is for.

- It might be for a commission. I don’t know what it is for,

but it m1ght be that. I see it is endorsed by American Finance.
He had a loan. It might have been advancing him $50 to
make a payment, I don"t know.

Q. You did that, didn’t vou, sir?

A. Yes, that is my check.
5-5-58 - Q. Payable to him: You decided whether or not
page 74 ! you would give. him that check, sir?

ATt could be for commission, like I said. I
hired him with a salesman’s license.

Q. And vour salesman had a license from the Division of
Motor Vehicles, isn’t that right?

A. Absolutely.

Q. And they had to keep those on them, didn’t they”l

A. Yes, sir.

Q. That is required by law, isn’t it?

A. Yes, sir. . :

Q. T will ask vou this then, sir. Here is a clieck for A. O.
Wood, $35, dated August 18, 1956. " Now who is A. 0. Wood,
sir?

A. That ig the guv T mentloned to vou a while ago.

Q. You were paying his salary for the work per fmmed—

The Court: I imagine that he would concede that. he took
care of all the expenses for the business.



John R. Cullingworth v. Leslie Pollard 51
Samuel R. Hubbard, Jr.

By the Coult
Q. You.do concede that you took ecare of all the expenses
and paid all the expenses of the business and its
5-5-58 operation, and so forth, out of this checking ac-
page 75 } count with the Central National Bank?
A. Yes, sir; that’s correct.

By Mr. Miller: (Continued)

Q. Who was John H. Washington, sir?

A. I believe that is a colored boy that I got to help on the
lot, too, if I am not mistaken. It is right hard to carry all
of that stuff in my mind. I will do the best I can.

Q. I hand you a check dated August 18, 1956, payable to
S. R. Hubbard, and signed by S. R. Hubbard, Jr., owner,
and the same way these other checks are made payable. Is
that your signature, sir?

A. Yes, sir.

Q. Who was that payable to?

A. To me, sir.

Q. Is that to you personally?

“A. Yes, sir. I would think so.

Q. For $257

A. $25.

Q. And you took cash out of the account?

A. Well, I kept some cash on me to buy things from persons

like -the Spotless Store, all like that—just all stuff like that,
just petty cash. I would either turn in receipts to
5-5-58 answer for this money—oh, apparently on the back
page 76 } of this check here it indicates hardware store. That
was Richardson Hardware Store, 3102 West Broad
Street. That was apparently was for somethmg to use on the .
lot, and so forth, such as a water hose or powder. :
Q. Who was O. H. Whitten, sir?-
A. O. H. Whitten. That is Mr. Whitten in Farmville that
I mortgaged my mother and father’s farm to get the business
open. And it is the first payment back towards them.
Q. Mr. Whitten? ’
A. Yes, sir. He endorsed the loan. My mother and father
put up their farm for me to get the business opened down
here. I was asked to get it open. Then I would have—
Q. You said you got some money, you put that money into
the business?
A. T spent it up there. in that red mud of Mr. Gilleo’s,
gétting it open, sir.
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Q. But the money you obtained from Mr. Whitten, did you
buy an automobile with that, sir?

A. No, sir. That money 'did not come from Mr Whitten.
He just endorsed the note. My father and mother put up
their farm. ~

Q. You have told us that three times. We are now talk-

ing about this fact. Did you buy any cars with it
5-5-58 is what I said.
page 77+  A. No, sir; no, sir.
Q. How about this one to Valentine Auction
Company? Did you have any dealings with them?

A. Yes, sir. Bought several things from them.

Q. Did you buy any automobiles from them?

A. No, sir.

Q. What was thls payment for, do you know?

A. T believe it is for a desk and something else. I am
not sure. I believe it was for a desk and chair, and ﬁhnor
cabinet that I was supposed to have—had to have that in
%helﬁ in order to meet the Division’s requirement, and so
ort :

Q. Are you a member. of the local Order of the Moose
sir?

A. No, sir. T pald $10.

Q. Was this a contribution? ‘

A. No, sir. T paid $10 to join it and never have done
_it. '

Q. How about the Reliable Furniture Company? What was
that for? .

A. Ts it $457

Q. Yes, sir.

A. This is paid in full. Apparently something my wife got,
, or both, it might have been money that I owed

5-5-58 down there I just ean’t tell you.
page 78 } Q. Did you have a personal account down 4t

Reliable Furniture Company?

A! I.did. T don’t—I did have an account, yes, sir, but that

1s paid out.

*~ Q. Did you ever buy anything from Reliable Furniture
Company for the business?

A. My wife might have bought me a lamp or something,
but other than that, I don’t think so.

Q. Then this was really a payment on your personal ac-
count, wasn’t it?
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A. T cannot say that it was.

Q. Would you say it was not?

A. Well, it was either for some small item in the office
or my personal account.

Q. Did you have two accounts down there?

A. No, sir.

Q. And the account you had— -

A. You see, my wife would have gone down and perhaps
charged a desk or a lamp for me.

Q. But your wife was not operating the business with you,
you were doing that? .

A. Well, skie ran a couple of errands for me, though.

Q. You would concede, sir, that all of these

5-5-58 checks are signed by you, isn’t that correct, sir?
page 79 } Take a look at all of them (indicating).

Mr. Anderson: We concede that, Your Honor. The
point has been made time and time again. I have stipulated
it, that the checks drawn on that account were drawn by
Mr. Hubbard. '

Mr. Miller: All right, sir.

Q. I hand you then, sir, checks in October, ’56, December,.
’56, March, ’57, April, ’57, February, ’57, January, °57,
November, 56, and ask you, sir, during this whole course of
time in which you were in the business you did not sign your
checks in the way that they are signed on those checks,
sir?

A. That is correct, sir.

Q- And you decided when the checks would be paid, and
so forth, and when bills would be paid and how they would
be paid, didn’t you, sir?

A. With the help of Mr. Cullingworth, ves, sir.

Q. With the help of Mr. Cullingworth?

A. With the help of him, yes, sir.

Q. Exactly what did he do, sir?

A. Well, you want me to finish with this first, or tell you—

The Court: He wants to know if vou dis-
5-5-58 cussed the business expenses with Mr. Culling-
page 80 } worth. :

A. That was discussed at the first, sir. As T stated before,



54 Supreme Court of Appeals of Virginia
Samuel R. Hubbard, Jr.

we were working on a $200 margin with reserve to offset the
expense, which I stated, I believe, in Court this mormng, and
at times we would take less than true profit.
Q. I am asking if you did not make the bills and pay the
bills for the business?
A. Yes, sir; yes.
Q. And you decided when and where and what they would
be paid, and you wrote the checks and sent them out?
A. Yes, sir.
Q. Did Mr. Cullingworth have anythmcr to do \v1th that
part of it?
~ A. No, sir. I made the bills.

The Court: I will mark all of these checks together as
Defendant’s Exhibit D.

Note: Said checks are now marked and filed accordingly.-

Q. What was the bank that you dealt with after you
stopped dealing with the Central National Bank?

A. T believe it. was the Virginia Trust.

Q. The Virginia Trust Company?
5-5-58 A. T believe S0. '
page 81t Q. When you went and dealt with the Vlrolma
Trust Compans, sir, this was sometime in the
spnnv of ’57, isn’t that correct?

A 1T did ot deal there but about a mon‘rh I don’t re-
member the exact date when it was, sir. But the account will
show the date that I opened it up and closed it.

Q. Could you tell us, sir, how you dealt with your banking
at that institution? .Did you not also sign a signature card
and have the checks made payable to various persons, with
vou as the owner of Hubbard Used Cars, just as you had
them with the Central National Bank, sir?

A. That will show there.

Q. Go ahead and look at it, sir.

A. That is correct, sir.

Q. And these matters were handled in the same way they
were at the time of the Central National Bank?

A. That’s right, sir.

Q. What was the next institution you dealt with, sir?

A. T believe it was First and Merchants.

Q). First and Melchants?

A. Yes, sir.
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: Q. You also held yourself out there as the owner
5-5-58 of the business, as Hubbard Used Cars, did you
page 82} not, sir?

A If it is on the check, that is the way it was
set up, yes, sir.

Q. Look at it then and see if there is any doubt about
it.

A. Yes, sir. I would like to see it. Yes, you are exactly
right, sir. : , ' R

Q. Is that right?

A. Yes, sir.

Q. Again that is Hubbard Used Cars, with Samuel R.
Hubbard Jr., owner, is that correct?

A. Samuel R. Hubbald that’s right.

Mr. Miller: If the Court please, it might be well that .I
collect all of these here tovethel before I give them to the
Court.

Q. How about the savings—

The Court: Just a minute there, please. If you wan’r the
- Virginia Trust in, you better give them that next. Then
‘rake that up next. ‘
Mr Miller: That would be -Defendant’s Exhibit E then.

5-5-58 : :
page 83 } Note: Said group of checks are now marked and
: filed accordingly as Defendant’s Exhibit E.

Q. Now you dealt with the Savings Bank & Trust Com-
pany, also, did you not, sir? :

The Court: No. If that is all for First and Merchants
now

Mr. Miller: T behe\e that is all for First and Merchants,
Judge. Just give me a moment here, please.

Q. Now, when you opened up your account with the Sav-
ings Bank & Trust Company, vou similarly opened it as
Samuel R. Hubbard, Jr., owner, isn’t that correet sir?

A. That’s right.

Q. We talked about an insurance policy this morning with
the American Insurance Company. They eancelled that;
policy, did they not, both of them?
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A. Is that for liability, sir?

Q. (Counsel handing a paper writing to the witness.)

A. T think this will identify a liability policy on the auto-
mobile which was in my name at the time that I opened the
lot up. The company cancelled that policy and wrote a
garage liability one, which covered all of the units on the lot.
I think you will find that is what that is for right here (in-

dicating).
9-5-58 Q. And you opened that up as Samuel R. Hub-
page 84 } bard, Jr., trading as Hubbard Used Cars, isn’t
that correct, sir?

A. Well, the policy that I had previous to that was in my
name, Samuel R. Hubbard, Jr., which is the way that I sign
all of them.

Q. This one on the insurance on the lot, you have opened
that one as Samuel R. Hubbard, tladm@ as Hubbard Used
Cars?

A. That’s right.

The Court: I will now file these here as Defendant’s
Exhibits F, @, and H.

Q. During all this period of time, you dealt with people as
Hubbard Used Cars, isn’t that correct, sir?

A. Yes. That is the way I opened it up.

Q. We have shown you the checks from the time that vou
opened up until the time your busmess was closed, is that
correct, sir?

A. That is correct, sir,

Q. You were present at the lot, T beheve every day, is that
correct, sir?

A, Yes, sir. Just about every day. And at night, too.

Q. During that period of time you handled the transactions
with all of these various people, the power company as to the

lights, the leases, and with all the expenses of the
5-5-58 business, is that correct, sir?
page 85+ A. Yes, sir.

Q. And you made the decision as to which ones
would be paid and who they would be paid, and wrote the
checks?

A. That is correct, sir.

Q. Mr. Cullingworth did not have anything to do with that,
did he?

A. No, sir, not with writing the checks.

Q. Or mal\mw decisions as to how it would be paid?
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A No, sir.

Q. He was not on a bank account of Hubbard Used Cars,
only your name was on that?

A. He was not on the bank account book but he helped to
put it in there.

Q. But he did not have his name on accounts?

A. No, sir.

Q. He had no right to write checks on the accounts of
Hubbard Used Cars, is that correct, sir?

A. Correct.

Q. A few months afterwards some of the checks that you
gave to Mr. Cullingworth in payment of cars were retur ned

to him as unsatisfactory payment, isn’t that cor-

5-5-58 rect? '
page 86 }  A. Insufficient funds; a couple of them.
, Q. At the time you went into the business on this
lot where you started, did you have any cars other than those
financed by Mr. Culhnoworth?

A. Yes, sir; I think T had a couple of—two or three units
that T had bought that I was in the process of repairing.

Q. Then that is right, sir?

A. Yes, sir.

Q. Could you tell us exactly where you got those vehicles?

A. Yes, sir. One of them was a 56 Pontiac that I got from
Lumbermens Mutual Insurance. '

Q. Did you fix that car up, sir?

A. Yes, sir.

Q. Do you remember how much you paid f01 it to Lumber-
mens Mutual?
- A. T believe it was six or six and a half, if T am not mis-
taken. It has been a good while ago. But I, think I am
close.

Q. Do you remember how much vou sold it for?

A. When I folded up my busmess, the business collapsed,
T had it floor planned with Mr. Harrison.

Q. Do vou still have that car?

- A. Yes, siree.
5-5-58 Q. You kept. it for over a year?
page 87 + A, Yes, sir.
Q. Where else did you get—

A. That particular unit was in my name.

Q. In’ your name?

A. Yes, sir.

Q. Did you have any other units?
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A. Yes. T kad a ’56 Chevrolet in my name. I put that
car in my sister’s name.

Q. You put it in your sister’s name?

A. Yes, sir.

Q. Why did you do that, sir?

A. To get my money back to repair it.

Q. You will have to make that a httle clearer. Explain
that to us, sir.

A. Well, these two units, the Pontiac caught on fire right
on the inside, you see. I bought it. I was going to repair it
myself. Also the Chevrolet.

Q. The Chevrolet, vou said that belonoed to you?

A. Yes, sir, 1 bouOht it.

Q. How much dld you pay for 1t°l

A. $850.
Q. $8507
A. Yes, sir.
5-5-58 Q Did you repair it, sir?
page 88} A, Yes, sir.

Q Did you sell it? : '
- A. No, sir. T didn’t.sell it. I had approximately $2,000
in it, and it ended up stolen. ' '

Q. It ended up stolen?

A. Yes, sir. :

Q. Do you know where it is now“Z

A. No; sir. I saw it here last week. Some lady was
driving it. It is in Richmond, but I.don’t have it, sir.

Q. You said you put it in your sister’s name?

A. Yes, sir. I bought the car as a wreck. It was hit in
the right-hand front. I was going to repair it. I did repair
© it right at the end before my lot collapsed, as T stated before.
I got approximately $2,000 in the car, and the car ended up -
stolen. It was taken away from me.

Q. It was taken away from you9

A. Yes, sir.

Q. Well now, what was it doing in your sister’s name?

A. Well, you see, I bought the car for eight and a half.
I paid for 1t and I put it in her name in order to get my eight

and a half back.
5-5-58 Q. Why did you have to do that sir?
page 89+ A. T didn’t have the money to just let it sit.
" T had to have the money back in the business.

Q. Did she finance the car for you? :

A. No, sir. I just used her name.

Q. Where did you get the cash for this car?
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A. She went to the bank, and I put the car in her name
until I could repair it.

Q. Did you pay monthly payments on it?

A. Yes, sir. -

Q. It was in her name, however?

A. Yes, sir. :

Q. Were the monthly payments paid out of Hubbard Used
Cars lot?

A. Yes, sir; yes, sir. -

Q. Did you keep that car up there?

A. T brought it on the lot after it was repaired, yes,
sir.

Q. Where was it before it was repaired?

A. At Turner Body Shop on Route 60.

Q. You said the car was stolen?

A. No, sir, I said it ended up stolen. The FBI said it was
stolen. .
* Q. Where was it stolen from, sir?

A. Well, I got this man to repair the car. I paid

5-5-58 him $800. And they said the car that I had was .

page 90 } stolen.
Q. Was it stolen from the lot where you were
operating the business? ’
A. No, sir.

The Court: It was a stolen car long before he had any-
thing to do with it. I think that is- what he means.

A. Yes, sir. That is correct. 1 had $2,000 in the car
myself. '

Q. So what you purchased from this person was a stolen
car, and they took it back, took it away from you, is that
right? :

" A. As far as I am concerned, it was taken away from me,
sir.

Q. Did you have any other vehicles on the lot when you
opened up?

A. T don’t remember right off-hand—as I testified a while
ago, there were roughly $8,000 or $9,000 worth of cars
that the Central National Bank asked to put on my lot and
to dispose of, that Richmond Auto Mart had.

Q. So that there were about $9,000 worth of cars financed
by the Central National Bank which were on your lot when
you opened up? o
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A. No, sir, approximately two months later. A

5-5-58 month and a half or two months later.
page 91} Q. A month and a half or two months later?
A. Yes, sir.

Q. You have an item here from the Central National Bank,
dated August 1, 1956, for $2,475. Do you know what that is,
sir? What that i is f01°?

A. $2,4752

Q. Yes.

Mr. Anderson:. I think it is only fair to let the man see
the books if it will help him refresh his memory in any
way. A
Mr. Miller: Yes, sir. Yes, indeed.

A. That was a ’55 Cadillac, Coupe de Vllle which T had
bought wrecked, and fixed up and sold.

Q. Did you sell that car, sir?

A. T traded it in on a *56 convertible from Jones Motor Car
Company.

Q. On a ’56 convertible?

A. Yes, sir. . After it was repaired, it kept on breaking, the
windshield d1d and so on and so forth.

Q. Was that a car which was for sale on the lot?

A. Yes. It was for sale for profit, yes, sir. Everything '

' we had was for sale.
5-5-58 - Q. You said you traded that car in on another
page 92 } one?

A. Yes, sir. It was a wreck. I bought it
wrecked and repaired it. And I put in a couple of wmdshlelds
You see, the body was not lined up just right, or something.

Q. $2, 4/5 Now do you recall how many you traded in
- for on the other car?

A. That is what I bought the car for, about $2,400 from
Lacy’s Auto Parts. Then I spent approxunatel_v $1,200 or
$1,300 repairing it.

Q. Then how much did you trade it for?

A. T believe after repairing the car—I believe I gave e10ht
difference, that difference. after the car was repaired.

Q. Then vou got a car from Jones Motor Company in ex-
change, is that correct?

A. Correct.

Q. And vou took the money out of your accoun’r from the
Hubbard Used Cars to pay that difference?

A. No. T think Mr. Warner financed about $3,300 for me,
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if I am not mistaken, at Central National Bank, in my
name.

Q. That was on this car that you got from Jones Motor
Company ?

A. That’s correct. .
5-5-58 Q. Was that car ever sold, the one from Jones
page 93 } Motor Company?

A. No, still have it now. It was taken away from
me. It was taken away from me when I closed my lot.

Q. Why was it taken away from you?

A. I couldn’t pay for it.

Q. Did you have any other cars on the lot at the time? How
about Lumbermens?

A. That was the one I told you about a while ago.

Q. What about this (indicating)? Does that say Com-
mercial Credit? There is an item there for $1,2007

A. Yes, sir.

Q. Well, were they financing a car on the lot, too?

A. No, that was a car tladed in on a new unit, and it
was—the bookkeeper got out of the books—it had not been
paid off at that particular time. ,

Q. Did you sell that car, sir?

A. Yes, I assume so.

Q. Do you know how much profit you made on it?

A. No, sir; I don’t. I -would have to look up that car
invoice and see. ' ‘

Q. On this car like this one you sold (indicating)

5-5:58 if you sold that car that the Commercial Credit was

page 94 } financing, if you made $200 profit, would that be
put- into Hubbard Used Cars account?

A. No. Mr. Cullingworth.got his portion, and a lot of
times mine would be in the unit.

Q. Other than those financed by Mr. Cullingworth which he
“did not—if you sold those cars, you would put that money
into Hubbard Used Cars account, is that correct?

A. No. It would come—wait a minute. Let me see if T
understand you. You are talking ahout a car traded in on a
unit that T have on the lot?

Q. No. Let’s assume that one of these cars on the lot
that is for sale—

A. Right.

Q. Now it is one of the cars other than those that Mr.
Cullingworth has financed and had the title for, or the lien
on the tltle, is that correct, sir?

A. Yes, sir.
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Q. Now one of those other cars, if it were sold and you
made a $200 profit or $100 profit, was that deposited to the
account of Hubbard Used Cars?

A. T don’t think you will find any that he did not buy.

Q. Is that right?
5-5-58 A. Yes, sir.
page 95} Q. But assuming that you did sell one, would
he be entitled to something in a car other than
those he financed?

A. He would be entitled to his profit, that is correct, sir.

Q. Did you ever give him anything on any car other than
the cars he financed? _

A. As I stated a minute ago, I don’t think you will find
any which were not paid off, other than the one in my sister’s
name.

Q. After this time who else financed cars besides the
Central National Bank for you, and Lumbermens Finance
Company and Commercial Credlt any others who financed
cars for you, sir?

A. Lumbermen’s Mutual did not finance cars for me.
That was a unit I bought from them. As to Commercial,
‘now they did not finance any.

You see, if a man comes on the lot and he has a car, and he
owes $1, OOO—Uruversal CIT might be a lienholder, or the
Bank of Virginia, or whoever it may be—that car is on my

. lot—and say I make another deal on the car, then I have to

give the bookkeeper, let them know who this money is owed to
in order to get a title, you see.
Q Those cars, though, there were cars on there
5-5-58 financed other than bV Mr. Cullingworth?
page 96 } A. Well, no. They were not financed. The
purchaser who had the car had previously bought
“the other car—you know, from some other dealer. And it had
been financed through them. Then when it came to me, 1
either had to have the title or find out where it was filed.
Then I would call up and get it paid off.
Q. Mr. Cullingworth had the liens on the titles to the cars
that he had financed, is that correct, sir?
A. Yes, the cars that was on the lot, ves, sir.
Q. And all of them that he financed he kept the liens on the
titles, is that correct, sir?
A. He did not finance them. He stocked my lot.
Q. He did not?
A. No, sir.
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Q And you say that he stocked your lot, but he kept the
liens on the cars?

A. That’s right, on some of them.

Q. When you went out and when you pu1chased an auto-
mobile, Mr. Cullingworth would tell you how much he would
loan on that car, Would he not?

- A. Well, he would pay the full purchase price of it.

‘ Q. But you would not buy it unless he would
5-5-58 loan that much on the car, would you, sir?
paxre 97+ A. Well, T have bought the cars, and bought the
. cars back on titles, and he reimbursed me untll they
were sold. Then we split it.

Q. When you went out and bought an automobile, you
would ask him how much would he loan on that car, 1sn’t that -
correct, sir?

. Never did that.

Never did, Mr. Hubbard?

. No, sir.

You did not?

. No, sir.

During this period was there—

: I will take that back. After about six months, ves, after
“about six months, Mr. Cullingworth started to reducing his
inventory. Then it was a very few that he bought that T
could not get the amount that I really wanted on it, after
doing busmess about six months.

Q. “Mr. Hubbard, wasn’t the only arrangement hetween vou
and Mr. Cullingworth that he would lend you so much on
cars that he could see and determine how much he would
make a loan on to you, isn’t that conect sir? Do you deny
that, sir?

A. Yes, sir, I do deny that.

Q Do you deny that the arrancrement between
5-5-58 you and Mr. Cullingworth was When he financed a
page 98 | car for you that you would pay him a certain
amount of money, say $25, if he financed & car up
to $500, you deny that, sir?
© A, Yes, sir.

Q. Do you deny, sir, that you would pay to him a specific
sum for financing a car up to $1,000 of $50, sir?

A. T do, sir.

Q. Do you deny that you would pay to hlm a specific sum
up to $1, 500 of, we will sav, $75?

A. That is correct, sir.

Q. And $100 up to $2,0002

S P OPO b><,0.b>
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- A, That’s right.
Q. None of that was paid as far as you are concerned 18
that true?
A. That’s right. We arrived at those figures.
Q. What do you mean you arrived at those figures, sir?
A. Well, as I testified before, I had talked and discussed it
with Mr. Culhngworth I was to open the lot, along with
mortgaging my mother and father’s farm, to 0et it open.
And Mr. Cullingworth said, ‘‘If you will wheel them and deal
them, all right.”” 1 have testified to that before. He said,
““But if you are going to keep them and leave them here, and
ask a big profit, I don’t want any part of it.”’
5-5-58 So we worked a $200 profit, plus the reserve,
page 99 } to offset the bills, sir. And at various times I paid
him $75. Sometimes it would just be $25 and $25
and then it might even be nothing.
Q. You sald you were to own the business, though, there is
no question about that, is there?
A. Well, yes. I had to—I had to when I applied for a

. license and all. I owned it then because I had not received

anything or gotten anything or had anything drawn up.

Q When you applied for the license the next year, 1t was
the same way, wasn’t it, sir?

A. T admit they were not transferred.

Q- You owned the business, that’s all there was to it.

A. It was in my name.

Q. Did you own it, sir?

A. No. It was in my name.

Q. Could yvou have sold Hubbard Used Cars if you wanted
to?

The Court: I do not think that it is necessary to go‘imnto
that.

Q. In approximately February of 1957, sir, you were look-
ing for other people to finance cars for you were you not,
sir?
5-5-58 A. Yes. T had to look for help.
page 100} Q. And vou went to a number of different
people, isn’t that correct, sir? '
A. T was desperate trying to get help anywhere I could.
Q. Would you tell us the names of persons other than Mr.
Cullingworth who financed cars for you?
A. Well, T approached several people, and told them we
had been very successful for five or six months, and that T was
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satisfied with the operation of the business. And after a
couple of checks of mine bounced from Mr. Cullingworth, he
started reducing cars that he had money in out there. I
didn’t have any choice but to try to get some help.

Q. What you would do, sir, was when you sold a car, you
would give him your check for the amount of his loan, isn’t
that correct?

A. 1 would give him the check for the amount of his profit.
Then he would then re-loan me on the trade-in to offset mine.

Q. But you would, in effect, when you sold an automobile,
if you sold a clean deal, say you sold it outright, then vou
would then take and pay him a check for the amount of his
loan, plus a certain amount, whether it was as we have said a

specific amount for the loan or whether you say it
5-5-58 is a part of the'profit, isn’t that correct, sir?
page 101 }  A. Yes. I said I would pay him his part of the

profit. And he would then re-lend me mine on the
trade-in.

Q. Wouldn’t you pay him the principal first, sir?

A. Yes, sir.

Q. And the principal would be the amount loaned on this
particular ecar, isn’t that correct, sir? ‘

A. Yes. The man was paid for it; plus the profit.

Q. Plus the profit or the amount we state was the specific
amount above the amount of the principal?

A. Plus the profit of that car, yes, sir. We split it.

Q. In January or February of 1957, you were looking for a
number of other people to finance cars”?

A. Yes, sir.

Q. Would you tell us, sir, the names of those persons who
you also got to finance cars?

. A. Well, I got several guys from the Greyhound Bus
Terminal to go and put units in their names.
Q. Who were they? '
A’ Well, T don’t know. Let’s see, one of them was—what
was that guy’s name? I think one of their names
- 5-5-58 was Mr. Brairford, Mr. Tolley, and T had a Mr.
page 102 } Ernest Mosby, Mr. Harris. Now let’s see, Mr.
Cook, Mr. Robert Cook. ' B
Were all of them at Greyhound, sir?
No, sir; no. Mr.. Cook—
Who was he with?
Colonial Stores.
How would vou work this?
Well, when I approached these guys, I told them I had

»@»@»@
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been working on a $200 profit; and that T was w illing to give.
them $100. Then if T took ’the loss, it would just be mine,

that I would automatically give them $100 to use for their
credit, for. using their credit, you know. And, of course, I
would pay for the insurance. Then if I did not make a dollar
or if I lost, it would just be mine, because T did not have any
choice.

Q. When did you deal with these persons?

A. It was right along about the time, about six months
later after T went in busmess, about the time those two checks
bounced.

Q In the fall of 562

. It was right around six months after I opened up the
lot on Broad Street I don’t know what month it would be,
but approximately right along in there.
5-5-58 Q. You opened the lot up w hen July or August
- page 103 b first?
A. August first, I believe.

Q. Aumst first?

AT beheve S0.

Q. You said that you operated the busmess that way unfil
what. time?

A. I think Mr. Cullingworth and I were together in real
operation for about six months. Then when I folded my lots.
up, I still had a couple of units there that he had equity
in.

Q. Then he was only in partnership, if there was one,
about six months?

A. No. He had cars on the lot when I folded up in Sep-
tember. v

Q. You said that it went about six months. Is that how
long that you and he dealt together, under your way of putting
it, sir?

A Yes. We were really buying for about six or seven
months, yes, sir.

Q. After that pe110d he did not have anything to do with
it, sir, is that correct?

‘A, Yes, sir. He had something to do with it. He did not
stock the lot anymore. He was reducmo the money that he

had out of the lot.
5-5-58 Q. He would not finance any more cars, would
page 104 | he?
A, Yes. I—Ie.might have bought one or two, but
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not going to the auto auctions and spending $11,000 and $12,-
000 like we had done previously.

Q. Did he actually finance any cars ‘then for you after
December 1, 19567 :

AT don’t know. T would have to look back.

. Q. Look at your books there, sir, if you want to.

A. It might be—it might be one or two (witness looking
through books). I don’t know from here whether he bought
any more or not. »

Q. Let’s leave it open to that point there on your hook,
sir. :

A. Yes, sir.

Q. That is your register, is that correct, sir, which has
previously been put into evidence?
~ A. This is one of them, yes.

Q. This 1s page 437

A. That’s right.

Q. Is that corlect sir?

A. Yes, sir.

Q And it shows the floor plan?

. Correct.
Q. For John R. Culhngwmth’
5-5-58 ~© A. That’s correct.
page 105} Q. Is that correct?
A. That’s right. ' '

Q. And it shows credits to John R. Cullingworth and -also
debits, is that correct, sir?

A. Correct.

Q. And you kept a separate floor plan for J ohn R. Culling-
worth, is that correct,.sir?

A. My bookkeeper set it up. It isn’t mine.

Q. He was working for you, wasn’t he?

A. That’s right.

Q. What is a floor plan, Mr. Hubbard?

A. A floor plan is something where a bank will lend money
on an automobile as a 6 per cent loan.

Q. So they finance automobiles on a floor plan, is that
correct?

A. Yes, sir..

Q. Then the floor plan is a financing plan?

A. That’s right.

Q. Turn over to page 50 there, and I will ask vou sir, if that
shows, ‘“Samuel R. Hubbard, Capltal Account”?
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A. That’s what he has got there, yes, sir.
Q. That is your book, isn’t it, sir?
A. Yes, sir.
9-5-58 Q. On the next page is Samuel R. Hubbard
page 106 } again.
It says, ‘“‘Samuel R. Hubbard, Drawing Aec-
count.”” Ts that correct? . -

A. Yes, sir.

Q. There is no capital or drawing account for Mr. Culling-
worth, is there? )
A. No. As I stated before, he was paid his profit when I
settled up with him each month. Mine was left in the trade.

Q. And the only capital put in the business was your
capital, which was put in, is that correct?:

A. Yes, sir. My mother’s farm, and so forth.

Q. And the only drawing account was your drawing ac-
count, isn’t that correct, sir? :

A. Well, it was money which came from him on titles which
were bought and deposited in.

Q. Did you go to see Mr. Harrison in about February of
1957 in regard to financing an automohile?

A. T went to Universal C. I. T.

Q. Did you have any transactions with Mr. Harrison down
at Providence Forge?

A. T talked to Universal ¢. I. T. We got together, Mr.
Harrison and I and C. I. T. And C.I.T. agreed to set me up
at $20,000, a $20,000 line of floor plan for Hubbard Used Cars,

, ., with Mr. Ed Harrison’s endorsement.

5-5-58 Q. Did Mr. Harrison get from you an itemized
page 107 } statement as to vour assets, and so forth?

_ A. T believe he did, if I am not mistaken. I
think so. Tt wasn’t too much, I mean—

Q. I will ask you if you recognize the statement which was
given to Mr. Harrison as the statement which was given—

Mr. Anderson: I am going to object to the relevaney of
that. I think we have the hooks here. I do not understand the
relevancy of that. T object to it on that basis.

A. That might have heen something which my hookkeener
worked up. T don’t see anv names or signatures or anything,
It might have been something he worked unp. Mr. Harrison
wanted to know approximately how the husiness was at that
particular time.

Q. You did send Mr. Harrison a statement, did you not?
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A. M1 Harrison and I and C. I. T. got towether . After
I discussed it with C. I. T., well, C. I. T. agreed to give me a
$20,000 line of wholesale, with his end01sement

Q. Did he do it, sir?

A. Yes, sir; he dld '

.- Q You don’t remember this statement. If you
5-5-58 gave a statement to C. I T., or to Mr. Harrison—
page 108 } - A. T said that my s1gnature is not on it. Yes,

sir. He asked me to work up some figures on how
the business was, and so on and so forth. He asked for one.
I don’t know whether this was the one given to him or not,
sir (indicating).

Q. Did you enter into a contract with Mr. Harrison?

A. Yes, sir. He had his attorney draw up some papers,
and I got my attorney to look at it, and signed it, and started
to doing business.

Q. Would you tell us if you can identify this eopv of this
contract, sn ? :

A. Yes, sn

Q. That is a contract entered into by you with Mr. Harri-
son?

A. That is correct, sir.

Q. And I believe the contract is dated the 20th of May,
19577

A. Yes, sir; that is right.

Q. And Vou had had some conversation with him for a
couple of months in that regard, had you not, sir?

A. No, sir; not that long

The Court: I will mark this as the next exhibit.

5-5-58
page 109} Q. Did you then get some automobiles out of
this financing plan? :

A. Yes, sir.

Q. Did you sell any of them?

A. Yes. We sold some of them, yes, sir.

Q. What did vou do with the money on them?

A. Well, Mr. Harrison set-up in mind was that thev attach
my reserve instead of we keeping it at Central. The re-
serve and all was mine at the Central National Bank, but the
C. I. T. attached my reserve. I had no portion of 1t and do
not have any portion of it today.

Q. You made a profit on those, dld you not, <1r°l

1
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A. Yes, sir. I did on some of them. On. some of them I
came out just about even.

Q. If you sold an automobile, you would make a profit,
and if you made a profit, you put 1t in Hubbald Used Cars
aceount, isn’t that right?

A, Yes, sir.

" Q. Mr. Cullingworth d1d not have anytlnno to do with
that?

A. Not on the $20,000 with C. I. T.

Q. D1d Mr. Mack Coster finance any cars for you? ,

A. Yes, sir. He went to Central National. I
5-5-58 used his credit along with these other 7 or 8
pawe 110 } people that I mentioned to you a while ago.

Q. When did—

~ A. He did not take the profit. - I just used his credit by
putting them in his name. In other words, if I took a loss
it was mine. It was not anything guaranteed.

Q. How much were you going to pay him to use his credlt?

A. $100.00 per unit.

Q. When did you start dealing with Mr. Mack Coster

A. After the two checks bounced that is when T went
~-around getting these people up; trying to save my lot and

everything.

Q. That was 1n the last part of the year, the fall of 56,
isn’t that correct, sir?

A. T don’t know the date of it. It was after these tw .
checks bounced, as I stated before, after that.

" Q. Would you say—

A. Mr. Cullingworth started reducing the money he had i in
the lot.

Q. When you started going around to these other poople
wasn’t that in the late fall of ’56?

Mr. Anderson: I think the witness has answered that to the
best of his ability. He said he did not know the
5-5-58 exact date. ,
page 111}  The Court: I am not sure. It isn’t verv clear
to me. The witness keeps on bringing in hew
people. '

_ Q. Teéll us the best you can the first time Mr. Mack Coster
financed for you?
A. To be honest vmth you, I do not know the da‘re of .the
first one that he put in his name.
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Q. Tell us approximately when it was then, sir.

A. To be honest with you, I don’t know what date it was.
It was First and Merchants Bank, but I don’t know what
date it was.

Q. Who else besides Mr. Mack Coster loaned you éredit on -
these? How about Mr. Grinels?

. Who?

Mr. Grinels.

. No, sir, I do not recall that name, sir.

How about the Grinels Motor Company?

No, I don’t believe so.

\Tevel heard of them? .

No, sir; I don’t believe so. Are you saying Reynolds
or Gunels‘? )

Q. Grinels, something like that. I may not be pronouncing
it right. ‘

A. T know a Reynolds Pontiac.

>@>@>@>

The Court: Grinels I believe is thé name.

5-5-58
page 112}  A. No, sir. .
Q. You don’t know any Mr. Grinels?

A. No, sir.
© Q. What about Odell . Flippen. VVho is he?

A. Upin Amelia.

Q. Did you finance any cars through him?

A. He held two or three for me, I believe.

Q. When did he finance them for you?

A. 1 don’t know the exact date. As I stated awhﬂe ago [
had this lot up there and everything. I had to get help, had to
get help in order to save it. I do not deny havmg these people’s
names there I put these units in, in order to save my lot and
what I had there. Yes, these people I used their names, but T
cannot sit here and give you the exact date on each 1nd1v1dual
one.

Q. Surely, sir, you can give us Wlthln a month or two of
when you met these people“?

A. This stuff is about a year and a half old. T think I have
done fairly well today, considering I cannot carry all that in
my head. .

Q. You have sat here and looked at checks. Surely you can.
tell us when you met Mr. Flippen, approximately?

~A. I'said I don’t know the exact dates. I don’t deny that he
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didn’t handle three units for me. Yes, he handled three units
for me.
5-5-58 Q. Was that in 56 or ’57¢
page 113}  A. No, that was ’57.
Q. 572
. Yes, sir.
" In the early part of 57?7
I believe so.
January or February of 577
. Yes, sir; I believe so, around close to that, anyway.
When you put the vehicles in his name, is that correct,

wmn .
LOpOFOp

O ;w_o O p

Yes, sir; that is correct.

And put them on your lot?

That’s right. He bought three from me.

And you would sell the cars, is that it?

That’s right.

. And if you got a clean deal and got a cash profit out of 1t
how much would you pay him?

A. T would give him $100, the same as the profit I was
working on with Mr, Cullingworth on the car. If T took a loss
or made more he didn’t get anything, just more or less used
his credit for $100.

Q. You gave him $100 for his credit, sir?

A. Yes, sir; that is the deal that I made with him.

Q. If you were to lose on the deal he still was
5-5-58 entitled to his $100?
page 114 1  A. That’s right.

Q. So if you made $300 on.the Vehlcle you
would clear $200 on it, is that right?

A. Twould get it all yes, sir.

Q. And you put thaf in Hubbard Used Ca1 account, is that
- correct?

A. Yes, sir.

Q. Mr. Cullingworth did not get any part of that or have
any right to have any part of it, did he?

A. Correct.

Q. It was yours, was it not, sir?

A. Yes, sir.

Q.  Mack Coster, now was Mack Coster about the same time
as Mr. Flippen?

. A. Yes, I think so.

Q. And were they the same arrangements with Mr. Mack

Coster.and Mr. Flippen?
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A. Yes, sir.

Q. And Mr. Cullingworth had nothing to do w1th that, it
was all yours, is that couect sir?

A. Correct.

Q. How about George P. Hastings, who is he?

A. Mr. Hastmgs is a gentleman up there in -

5-5-58 Amelia, too. I sold a car for him, and I could not

page 115 } get all the money to pay him. I still owe him to-
day In fact right much.

Q. Did you use his credit also, sir?

A. No. He had a Chevrolet that T sold, and was going in re-
turn to give me a Ford. Then when all thls just fell in on top
of me, T couldn’t pay him, I still owe him today.

Q: T don’t follow vou. I don’t understand 'what you mean.

A. You see, he gave me the title to his car, and I was to sell
it and get him anew Ford. And when this lot collapsed on me,
T couldn’t pay him.

Q. Now Mr. Hubbard, Would Vou say that he gave you the
title to his car?

- A. Yes, sir. ‘

Q. And were you to sell that car f01 hlm“?

A. Yes, sir.

Q. And if you sold the car and made a profit how much of it
would he get?

A. He was not going to get anythmg He gave me the car to
sell, and T was going to get him a new F01d I got him a new
I‘md but after this lot of mine collapsed I couldn 't give him

the title on it. I have not given it to him today
5-5-58 Q. You did not sell the car he gave to you?
page 116 4 A. Yes, sir; I sold that.
Q. How much did you sell it for?

A. I don’t remember what I sold it for. I believe it was
about $1,900, T helieve.

Q. You made a profit then?

A. No, it was not a profit. He just give me the car to sell. I
was in letm n going to—

Q. What about Mr. Douglas Pulley?

A. Sir?

Q. Mr. Douglas Pulley?

A. T don’t know. No, I d1dn’t use that man’s name.

Q. You don’t know him, sir? -

A. Not in dealing with new. cars, not in dealing with any
-cars for that matter, no, sir."~

Q. What about C. A. Revnolds Jr.?
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A. That is the one I was telling you about a while ago. I
bought two cars, and still owe him today.
Q. Did he finance cars for you?
A. No, sir; just bought them.
Q. Just bought them?
A. Yes, sir.
Q. How about Asa D. Brown? '
A. That man I still owe, too. He has one car

5-5-58 back, and I still owe the remainder.
page 117 } Q. Did he finance cars for you?
A. No, sir.

Q. Did he give you the car to put on your lot and sell it?

A. Well, it was—He is a new car dealer. I bought cars from
him like I had beén buying from these other new car dealers.
Q. You bought them yourself?

A. Yes, sir; I bought them for the company.
- . Q. Would he keep the lien upon the car?
“ A. No, sir; he held'my check.
- Q. Heheld your check?

A. Yes, sir. He just give me the cars and held my check, you
see. And I would have to send him the money on back.

Q. And did he cash your checks? A

A. No. Didn’t have enough to make it good. I lacked $1100
of having enough to cover it. -
Q. But you gave him a check to hold.it, is that the way it
was?
< A. That’s right: ; '

Q. And took the automobile on back to the lot to sell it?

A. T brought it down here. He was to hold it

5-5-58 until T could arrange financing, and send the
page 118 } money back. ‘ '
- Q. When did that occur?

A. Approximately about four or five months ago.

Q. Four or five months ago? ‘

A. Yes, sir.

Q. That puts you in December, 1957. T understood that the
business stopped last October? '

A. Let’s see—

By Mr. Anderson: :

- Q. Can you find that in any of your books? ,
A. No, I can’t. These last units were not put down, Mr. An-
derson, these last couple—well, these last four or five T would

say—the last four or five were not put down that I had.
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By Mr. Miller: (continued) . :
~ 'Q. At any rate you were going to sell the car, is that right,
sir? ’
A. Yes,sir. . -
Q. And if you made a profit on that you would put that in
Hubbard Used Car’s aceount, is that correct, sir?
A. That’s right. _ :
Q. And that was your property. Mr. Cullingworth did not
have anything to do with that, is that right,
5-5-58 sir?
page 119}  A. Yes, sir. ' o
' Q. Did you have anything to do with F. A.
Clements & Son? :
Yes, sir; I got a car from him.
One car?
Yes, sir.
Was that the same arrangement, sir?
Yes, sir.
Who was Mack Jordan? 4
. That’s another one that I used his credit, just like most
of them I told you about awhile ago.
'Q. Isn’t it true that your first loan with them was on or
about November 8, 1956? '
> A. No. I sold him one unit, and he didn’t like it. Then later
on I used—well, like T told you, I got into this difficulty after
Mr. Cullingworth started reducing his inventory—well, I had
to get help. In fact, I think he was approximately mavbe one
‘of the first ones, along in there. I think T put two or three in
his name in order to keep the lot going.
(). Was that not in November or December, 19562
A. It might have been. '
Q. Isn’t that correct, sir, according to your information and
knowledge? : .
5-5-58 A. T cannot swear to it. It might have been.
page 120 1 Q. Is that about the time that it occurred?
' A. Tt might have been approximately that time.
Q. Mr. Gordon L. MeCune, you said you used Mr. McCune’s
credit? :
A. McCune, yes.
Q. When you used his credit, you would give him a specific
sum of money?
A. Yes, sir. I told him the profit we had been working on,
-and which had been very satisfactory. I was satisfied with the
turnover. I agreed to give them $100 on each car if I made a

O POPO
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deal with them. I promised them $100. And if T made a profit,
all right. If I made a loss, it would just be mine. T didn’t have
any choice, to tell you the truth about it.

Q. So there was a deal in which there was $100 on the loan?

A. On these peoples’ names that 1 used, that is correct, sir.

Q. So your deal with them was for $100 irrespective of the
amount that they loaned?
A. That’s right. .
Q. Did you make out your Federal income tax returns for
1956 and 19572 = ° '

- A. Thave not for ’57, sir.
5-5-58 Q. You have not?
page 121 }  A. Thatis correct, sir, no.
: Q. In your taxes for 57— :

A. T have called up and tried to get an extension. I want
someone to help me take care of it. ,
Q. For your ’56 taxes, sir, didn’t you show your income as
coming from the operation of Hubbard Used Cars by Samuel

R. Hubbard, Jr.?

A. Yes, sir; that is correct.

Q. You did not make any claim of any partnership in there,
did you, sir? )

A. T stated before that I did not change the license. It was
just like I had it set up at first. :

Q. That is the way you filed your tax return, also, isn’t it?

A. Tt was never changed. '

Q. But that is the way you filed your tax return, too, isn’t
it, sir? :

A. Thad to, sir, yes, sir. : :

Q. You said that Mr. Cullingworth went down with you to
the Windsor Auction? '

A. That’s right.

Q. And you said that some automobiles were purchased
down there? ' o

A. Yes, sir.

5-5-58 Q. And that Mr. Cullingworth at times, that he
page 122 ! took a lien on the titles to the cars, is that right?
A. Well, he didn’t take a lien on all of them.

Q. Well, the ones that he financed? .

A. They were not all recorded. Some of them he just held
himself and didn’t record anything.

Q. But he held it as security for the money he put up?

A. He held the titles.

Q. As security for the money he put out, isn’t that correct,
sir? '
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A. Yes, sir.

Q. Did you have any dlfﬁculty with Mr. Matthews down
here at Windsor? Mr. Matthews is the operator of the Wind-
<01 Auto Auection, isn’t that correet, sir?

A. Heis the owner.
Owner and operator of the business?
Yes, sir.
Would he accept your checks sir?
. He did at first, yes, sir.
And then he stopped didn’t he, sir?
. Yes, sir.
And it was necessary that if you bought a car that Mr..
Cullin gworth’s check be used, isn’t that correct, sir?

A. Well, he asked me if I had a line of whole
5-5-58 sale or ﬁ001 plan. I told him T had a check-
page 123 | ing account at the Central National Bank, but that

Mr. Cullingworth was my backer. So from then on
he wanted his check.

Q. This auction, the way that operates down there, that is
an auction for wholesale dealels isn’t it?

A. Correct.

Q. And retailers are not permitted in there, is that eorrect?

A. They are not supposed to be in on it.

Q. And a dealer goes in there to buy a vehicle, and he tries
to judge what that automoblle Wlll sell for, isn ot that correct
sir?

A. Well, he tries to stay within the market value.

Q. He will try to see what the car will sell for, and he will
pay what he thinks the wholesale value on it 1s, and then he
can take it back and sell it at a profit, isn’t that correct, sir?

A. Thatis correct, sir.

* Q. So the amount paid for the cars at Windsor are the
wholesale values of the cars, is that correct? '

A. Well, a little better than wholesale, yes. That is con-

sidered wholesale.
5-5-58 Q. They are wholesalers?
page 124} A. That’s right.

Q. And the way you plan to make a profit is to
come back and sell that car at a substantial amount in excess
of what is paid at the auction, is that correct, sir?

A. Yes, sir. It doesr. 't carry too much proﬁt to get rid of
them.

Q. Mr. Cullingworth would not agree to maké loans on all
of those automobiles down there, would he, sir? .

A Well, a lot of times a car would be hit on one side. Then

@»@»@?@
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when that had been polished up, it would 100k very good But
I don’t care how good you are, you can always overlook some-
thing. Nobody is perfect '

Q With great frequency the lending institutions want to
see the vehlcle before they are going to lend on it, isn’t that
correct, sir, that some of them do that, in fact most of them?

A. \Vhat was that again?

Q. When lending institutions loan on vehicles, they want to
see them, with great frequency, before they will lend on them,
isn’t that correct?

A. Yes. But not all of them.

Q. But some of them do?

" A. Yes. Quite a few of them don’t see them, though. They

go to the bank and make their own loans and call
5-5-H8 up the dealer and record the liens.
page 125 b Q. Yes, if they have confidence in one. But yoa
don’t want to loan $2,000 on a ’56 Ford which is a
total wreck, do you?

A. Well, it the man’s credit is good enoutrh a lot of times I
will lend $2 000 on a man’s credit.

Q. But ordinarily with the—

A. In apinch, I would say. -

Q. It depends on the vehicle, doesn’t it?

A. I would say so. i

Q. When you were down there, would you sometlmes buy
- three or.four or five vehicles?

A. We went together the majority of the time. I think T
have showed you checks today where we only just bought one
unit. At times it was $10,000 or $12,000 worth of cars pur-
chased.

Q. How did you get them driven back? -

A. Well, lots of times there would be Mr. Culhngwm th and_
I. Then a couple of dealers down there that we knew. If there
was anything left over, lots of times we would get a couple
of drivers to drive them back, just young boys. down there.

Q. You would talk to these young boys?

A. No, there were always 10 or 15 standing around there

trying to make $3 or $4.

5-5-58 o Q. So you would go out and ask them to drive
page 126 } a car back to Rlchmond is that what you did?
A. Yes.

Q. Did you pay them a specific amount to bring it back?

A. T think it runs about $3.or $4 for a driver to bring one
back. Sometimes the dealer would drive them back for noth-
ing, just to get a ride back.
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Q. If you had to deal with a'driver, you had to pay him so
much to drive the car back, didn’t you?

A. Sometimes yes, sometimes no. :

Q. Those that you did have to pay, did you give them 4
check out of Hubbard Used Cars ¢

A. 1 would take it out of petty cash. Very seldom 'did a
check. I would just get a receipt from them, the name and ad-
dress, to show the money I paid them.

Q. You made those arrangements for the cars to be brought
back to Richmond when there wasn’t either you or one of the
other used car dealers there to drive them back, is that it?

A. Yes, I would find a driver, or Mr. Cullingworth would
find a driver. :

Q: But you would pay them out of the petty cash of Hub-
bard Used Cars, is that correct, sir?

A. That is correct. : '
5-5-58 Q. We talked earlier in the day about a Cad-
page 127 } illac that you put some pictures into evidence.
A. That’s right. - : '
Q. Was that a pretty good car?
A. It was bought new from Jones Motor Company.
- Q. Did you ever show it for sale, sir?

A. It was for sale, yes, sir. I\Ve demonstrated it several
times. - :

Q. And you had dealer license plates that you put on these
cars, isn’t that correct?

A. He had one tag which had been assigned to Mr. Culling-
worth, and the registration card. :

Q. How many times did you show that Cadillac, sir?

A. Cadillacs are right good sellers. That was demonstrated
quite a few times. ' '

Q. Did you ever sell it, sir?

A. No, sir. ) :

Q. You could not get the price that you wanted for it, is
thatit? :

A. Well, I guess that had something to'do with it.

Q. You said you had a number of salesmen, did you not, sir?

A. No, I didn’t say I had a number of salesmen. It was my

- brother and I, and Mr. Cullingworth.
5-5-58 Q. You had Mr. Cullingworth working for you?
page 128 ¢+ A. I beg vour pardon? :
Q. Mr. Cullingworth, did he ever sell any ve-
hicles?
A. Yes, sir, he sold some units for.me.
Q. To whom did he ever sell any cars?
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A. One of them was a person for a ’53 Mercury. I think he
was a bus driver.

Q. When did that sale occur?

A. T believe it was in ’57, if I am not mistaken (Wltnoss
looking through books). Here it is. That was September 5,
1956.

Q. Let’s look at that, sir, where it reads, ‘‘September 5,
1956772

A. That’s right.

Q. Could you tell me who a gentleman by the name of House
was? .

A. Well, all dealers use that. Just like Rlchmond Motor
Company. "You will find Richmond Motor Company—anytime
they wholesale a car, they put down the word, ‘‘House.”’” Then
for Commonwealth Motor Company, same way. All big deal-
ers, or any dealer at 1east—don’t have a salesman, they will
put it down as “House.’

Q. There is a memorandum for that sale, isn’t
5-5-58 that correct, sir?
page 129 L A. Yes. That is my bookkeeper’s wr 1t1ng

Q. There is no 1ndlcat10n there that Mr. Cul-
lingworth sold it, is there, sir? :

A. 1 think Mr. Seay will testify that he bought it from him.

Q. Were you there?

A. T was there not long after he agreed to buy it and went
to the bank and made his loan

Q. The purpose of this (indicating) is so that the salesman .
will know how to figure his commission, isn’t that coreret, sir?

A. That’s right. -

Q. And the commissions went to Hubbard Used Cars there,
isn’t that correct, sir?

A, Well, I don ’t believe that it was much commission here.
The car on]y brought—the car he traded in, we allowed $550
and sold it for $50, so it wasn’t too much pr ofit there.

Q. That certainly wasn’t. I thmk we will all agree with
that.

A. Now this particular unit (indicating), this is another
unit we had had there awhile. We probably bought—

Q. Mr. Seay was a friend of yours, wasn’t he?

5-5-58 A Well, yes, his car was a good car.
page 130 } Q. But Mr. Seay was a friend of yours, isn’t
: that right? ,

A. Yes. TIknew Mr. Seay.
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You went out with him socially ?
. Well, I knew him.
What does he do?:
He is a bus driver.
Did you ever use his credit, sir? )
, This is a unit I was telhng you about a while ago. No,
sir. I never used Mr. Seay’s eredit. I sold him this car. He sold
this car to a friend of his at the Greyhound Bus Station. I sold
him a station wagon. My lot collapsed, and I could not give
him the title to it. T couldn’t get the title.
‘Who had the title?
. First and Merchants had it.
First and Merchants had it?
. Yes, sir.
They are holding the title for the ﬁnancmo then?
Yes, sir.
But the statement there, on that place where it has listed
qalesman ’ that does not put My. Cullingworth in there,
does it, sir?
page 131} A, Well Mr. Cullingworth sold him the car.
And he had the title fo this particular unit.
Q. T asked you, sir, if it 1nd]cateS on there that Mr. Culling-
worth sold that car, s1r°2
. Not here, but he sold 1t You see, he would—
Q How about—

F roropo

@?@»@»@

Mr. Anderson: Let him explain it, Mr. Miller, if you will.

A. Mr. Cullingworth épproach'ed the man when he came
on the lot, and sold him a unit.

Mr. Miller: T am going to ask that that be stricken. The
- man said he was not there.

A. T came back that night when the deal had been approved.
T had to take a credit statement on the man, a Form 17, and
sign everything and report the lien. Now he did sell that car
to him, and the car was delivered. His trade-in came in, and
T sold his trade-in for $50. The man was after a down-pav-
ment His eredit was good enough that the bank lent him
$1,095 on that par tlculat unif.

Q Did Mr. Cu]hnowm th get any thma out of that?

A. Half of the pr oﬁt yes, 8ir.
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Q. Had he financed that automobile originally,
5-5-b8 sir?
page 132} A. He bought that car. I think we paid approx-
imately $1, 040 for it. We made $105.00 on it.

Q What make car was that,sir?

A. It was actually a ’53 car, a title for *54.

. Q. What make was it?

A. A ’54 Mercury. You see, a  lot of cars come out during
the year, say ’56 cars, which will be titled in ’57.

Q. Could vou tell us the motor number of that car, sir?

A. No, sir. All T have got is the license number. I don’t
have the motor number here '

Q. How much was—

A. Tdon’t have the motor numbe1 on that, sir,

Q. Howmuch was the profit made.on that sir?

A. Approximately $100.

Q. $100?

A. Yes. That was ten forty, yes, approximately $105.

Q. Then Mr. Cullingworth was paid off ?

A. That’s right.

Q. And then a certain amount above that?
A. T wholesaled the car. He got half the profit. Sold it for
- $50. The car was sold for $50. T had, let’s see,
5-5-58 the bank lent $1,095 and $50. That Would be $1,-
page 133 | 145. That would be about $105 profit.
Q. How much did you get then, sir?

A. I would have to look back ‘rhe1e back tln ough there and '
see.

Q. How much would he be entltled to of this $105?

A. Half of the profit. '

Q. So that would be $52.50, sir?

A. Yes, that’s right, about $50.

Q. In this statement to the Division of Motor Vehicles in
. May, 1957, you did not list anyone except you and Walter
Hubbard as salesmen, did you, sir? v

A. T don’t know. T thouO'h’r Mr —ves; T'am positive he had
one assigned.

Q. You have listed just you and your brother.

A. Well, the man came around. Mr. Latham, or whoever
it was, came up there and renewed the salesmanshlp licenses
which we had

Q. Did you list you and vour 'br other as the salesmen‘l

A. Yes, we were listed.

Q. An_vone else.besides you and your brother as salesmen?
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A. That is the two I have.
5-5-58 Q. Is that also the statement which you made
page 134 } under oath to the Division of Motor Vehicles?
, A. Well, T can’t tell you by this (indicating)

whether he has a salesmanship license or not. If he is selling,
he is supposed to have it. The application for license—

Mr. Anderson: Excuse me, but I do not think the witness

understands the question.
- Mr.Miller: It speaks for itself.

Q. Now, I call your attention to your conditional sales con-
tract, these represent sales to other persons purchasing cars,
‘sir?

A. Yes. This is a car which was sold to a purchaser.

Q. Bach one of these, after the sale of a car on the lot,
you would get a cond1t10nal sales contract, is that right?

A. This is the way the bank would pay it, so that I could
bring the money into Hubbard Used Cars and straighten it
up.

Q. Then you would get the money out ‘of the sale of this
particular car, sir? .

A. Yes, sir, ‘that’s right.

| The Court: I will mark this as Defendant’s Exhibit J.

5-5-58 A. T can’t always get my money out. Some-
page 135} times, like this one here, it was $550 1nvolved
and it was sold for $50.

Q. Hubbard Used Cars closed in the fall of 19572

A. Yes, sir, around September. Closed in the fall.

Q. Closed in September of ’57%

A. Yes, sir.

Q.Where did you go then? What have you done since then?

A. Worked for Emuch Chevrolet/ f01 approximately three
or four weeks, and I had to quit.

Q. T believe, sir, that there have been right many charges
made against you growing out of ’rhlq used car lot, 1sn’t that
correct, sir?

Mr. Anderson: Just a moment. T am going to object to
this line of questioning that counsel is pursuing.
The Court: VVell if he 1s going to come under ’rhe statute
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and show the things allowed by the statute, that is all right,
but not just charges.
Mr. Miller: All right, sir.

: Q. Mr. Hubbard, have you been convicted of
5-5-58 any crime coming out of Hubbard Used Cars
paoe 136 } business which involves moral turpitude, sir?

A. Yes, T have been convicted of a felony.

Q What is that, sn'?

A. A bad check. It is in the process of being appealed to
the Supreme Court. I have been dismissed on one, and also
the first one.

RE-DIRECT EXAMINATION.

By Mr. Anderson:

Q. Mr. Hubbard, Mr. Miller has repeatedly used the term
“financing cars.”’ D1d you and Mr. Cullingworth purchase
these cars in the name of Hubbard Used Cars, or didn’t
you?

A. Yes. We purchased the cars in the mame of Hubbard
Used Cars.

Q. The title was taken in the name of Hubbard Used Cars?

A. Yes, sir.

Q. And that situation prevailed for the first calendar vear,
is that true?

A. That’s correct, sir.

Q. And that was true of pmetlbally all of the cars that

were sold by Hubbard Used Cars?

5-5-58 A. That is correct, sir.

page 137} Q. There were certain exceptions which you
have mentioned ?

A. That’s right.

Q. These o‘rhe1 people who have heen refeued to that
you bought some cars from, and used their credit, that came
about w hen Mr. Culhnowmth began to reduce hls 1nvent0ry,
as you stated?

A. That is exactly right.

Q. Let me ask you this. When all this other activity was
going on, was Mr. Cullingworth coming to the lot every day? -

A. Yes. He was still coming to the lot and stayuw there,
answering the phone, but he wasn’t helpmg me any.

Q. T believe you said you were open six days a week?

A. Correct. In fact, until nine o’clock on every night except
Saturday. Sometimes it w ould be ten and eleven.
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Q. Would Mr. Cullingworth come to the lot every day?

A. Every day. ,

Q. But he would not put in as many hours as you did?

A. No. He didn’t put in as many hours as I
5-5-58 did. He put in quite a few.
page 138 } Q. This is after you went to these various other
people?

A. That is correct. B

Q. T believe you said you don’t know whether Mr. Culling-
worth has a salesman’s licence, is that true? In other words,
a license?

- A. I don’t know whether he has one or not. He should
have one if he is selling. I don’t know whether he has one or
not. I was under the impression that he had one by his being
on the lot, but I cannot swear to it. :

Q. But you did not list him as being one of the salesmen
of Hubbard Used Cars? ' o

A. No, sir, no. _

Q. Now wasn’t the deal, the arrangement hetween you
and Mr. Cullingworth, that you were to have everything in
your name? v

A. That’s right. :

- Q. In fact, that was the agreement from the start, that
you would go ahead and get the lot set up first, that you
were to be the man, you were to have your name on the lease,
the license, and everything?

A. That is correct. .

Q: And the lot was to be stocked by Mr. Cull-
5-5-58 ingworth? -
page 139 }  A. That is eorrect..

Q. By his money? '

A. Exaetly right. o

Q. And that is what actually occurred?

A. That is what happened.

Q. Did Mr. Cullingworth receive any money, any share
of the profits, other than the money which came through your
books here? ' .

A. Yes. He received quite a few checks coming from direct
loans. People that would go down and get their own loans
on cars—after a couple of my checks bounced, so-called
bounced, it was found that they would prefer a cashier’s
check other than mine, which was logical. I endorsed it and
gave it to him.

Q. That would not go through the hooks then?

A. No, sir, it would not show.
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Q. The cars—

A. In fact, the last car I think we sold was handled by a
. cashier’s check from—1I believe it was Central National Bank,
on that ’53 Cadillac.

Q. Sc the amount of profits which your books reflect that
Mr. Cullingworth received does not reflect the entue amount
that he received?

~ A, That is t1ue that is true. .
5-5-58 - - Q. Mr. Miller b1ought up some question. about
paO'e 140 } these other people that you purhased cars from
and used their credit. Was there any difference,
and if so state it, between that operation and the actlmtv
or operation of Mr. Cullingworth in the business?

A. Well, we did not always make $200 profit plus the
reserve, As I stated before, a -lot of times we took less,
figured $150 profit on it, or $(5 apiece, or $50 profit.

. Did these other people come to the lot?

. Never did. _

Did they stay in the office?

. Never did.

Did they answer the phone?

. No, sir. -

Did they sell any cars to anyone?

. No, sir, never did.

This automobile that Mr. Cullingworth has, was the
‘rltle to that held by Hubbard Used Car s, or was it held by
Mr. Cullingworth, this Cadillac automobile?

A. Tdon 5 think that he ran that car in Hubbard Used Cars.
He had a car previously, a Coupe de Ville, which was sold.’
But this particular unit he had, it wasn’t in my name.

Q. Was it Mr. Culhngwmth s personal car, or
5-5-58 a car of the business, is that what you mean?
page 141+ A. Well, he was driving if, but the car was for
_ sale, and he had dealer tags on it. e was driving
it every day, but the car was left on the lot. It was for sale
during the day and we demonstrated the car.

Q. When he went home at night—

A. He would drive the car Wlth him,

Q. And when he would come down in the daytime?

A. Bring it back in the morning.

Q. Where is that car now? Rathe1 when the lot was closed
up, what happened to that car?

A. Well, when I closed the lot, I had to turn in the dealer
tag. I w ent up and got my dealer tag from him, and registra-

@»@»@»@»@
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tion card, and turned them in to the Division of Motor
Vehicles. I think he bouOht a hcense for the car, I am not
- gure.

Q. It was his car?

A. Yes, sir, that is correct.

" Q. These books which have been 1nt10duced in evidence,
they cover the entire period that Hubbard Used Cars was in
business, is that correct? ,

A. That’s right. ‘

Q. 1 do not believe they have been closed out for 19579

A. No, sir, they have not.

5-5-58 Q. You mean you cannot tell?
page 142}  A. I don’t know where I stand, to be honest .
with you. ! ,

Witness Stood Aside.

JOSEPH H. WILKINS, JR,,
being duly sworn, testified as follows

DIRECT D\A\HNATIOV
|
By Mzr. Anderson : , '
Q. Please state your full name?
A. Joseph Wilkins, Jr. :
Q. What is your occupation? .
A. CPA.
Q. How long have you heen following the profession of
accounting ? .
A. Yes, sir.
Q. I said how long. |
A. Oh, T am sorry. About ten SGSIS
Q. How long have vou-been a C.P.A.?
A. About thlee years.
. Q. Are you presently engaged In accountmo?
5-5-58 A. That’s right. -As a sole practitioner.
page 143+ Q. Did you at my request examine the books
of Hubbard Used Cars?
A. T did.
Q. Where did you examine fhem‘?
A. In the room adjoining this courtroom.
Q. You mean right up here in the City Hall, in the ne\t,
loom‘?
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A. In the next room, yes.

Q. Did you make a transecript of the account as shown on
-the books of Hubbard Used Cars?

A. T did.

Q. I hand you sueh an account and ask you if you can
1dent1fy it?

. This is it (indicating).

Q And the 1nf01mahon contained on that account came
from where? -

A. It came from the oenelal ledger account, No. 430, the
general ledger of Hubbard Used Cals

Q. What does that purport to show?

A. Tt shows those amounts coming from or ecredited to
John R. Cullingworth, coming into the business. And it shows
those amounts charged back against John Cullingworth. If
there were other amounts paid to Cullingworth, they are

not reflected in this account. This account only
5-5-58 reflects those amounts received from him and
page 144 } credited to his account, and those amounts

charged back. Every amount in excess of what is
charged in this account could have been charged for a differ-
ent account, but this only reflects those amounts charged and
credited to John R. Cullingworth.

Q. What was the total amount which was chawed to or
came into the business?

A. $435,597, credit. :

Q. Turning back to the first page, what are the first dates
that youn have there?

A. August 9 is the first date, 1956. ‘

Q. How much money did Mr. Cullingworth—how much is
shown that he put into the business?

Mr. Miller: Just a minute, sir. I do not think that is a
proper question.

Mr. Anderson: I said how much

The Court: Yes, but I think that any leference to what
he put into the business, whether he lent it on a car or cars,
- that that is the very thing the jury has to pass upon.
Mr. Anderson: All right, sir.

Q. What does the entry for August 9th show?
A. T have another schedule which T have pre-
5-5-58 pared that explains these particular entries. I
page 145 | would have to see that schedule.
Q. T hand you such a sohedule
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The first entry of $5,425 was recorded as cash.
From Mr. Cullingworth?.
Yes, sir.
Now, referring to the next entry, how is that recorded?
A. The next entry is charged against Mr. Cullingworth.
This is an example, I believe, whereby a certain amount was
charged to Mr. Cullingworth, but it is not the amount of the
check. Tt is possibly in excess of it, in excess of the amount
of the check which was drawn to Mr. Cullingworth. '

Q. Referring to your schedule No. 2, what is the total
amount of cash that the books show came into the business
from Mr. Cullingworth?

OO

The Court: I don’t think you should ask kim in that form,
Mr. Anderson. ‘

Mr. Anderson: Well, sir, I don’t know any other way to
ask 1it.

The Court: It is difficult, I realize that.

Mr. Anderson: It is cash. The books show
5-5-58 it as such. I can’t think of any other way to put
page 146 } it. He has already testified about one of the en-
tries as listed as cash on the books.
The Court: Go ahead, and just do the best you can.

Q. What do the books show, the books of the business show,
as being received from Mr. Cullingworth in cash, the total
amount?

Mr. Miller: I -object to that, sir. Now Mr. Anderson has
summoned the bookkeeper for Mr. Hubbard. He is the man
who could explain these transactions, sir, and who knows
exactly what was done and why he put things in it, sir. I
object to him coming up here and getting some third party
to look at the books and tell the jury what they say. The
hooks themselves are in evidence. The explanation should he
made by the person who -actually made these entries.

The Court: But Mr. Wilkins is an expert. He can do that.

Mr. Anderson: I would like to— :

The Court: I overrule the objection.
5-5-58 Mr. Miller: Exception.
page 147 }  The Court: (o ahead.

A. The first entry there shows $5,425.
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How about the next one, the next entry?
. That was cash.
I am now referring to your schedule, No. 2.
. Yes. The next one is $9,235 cash, but I will quahfy that.
I am asking for the total amount
Total amount of cash, $24,190.
. Do the books reflect any other assets or money which
- came into the business from Mr. Cullingworth?
A. Services of $100, and automoblles, totahng $19,307. .
Q. That amounts to a total of what?
A. $43,597.
Q. What do the books reflect were paid back to Mr. Culling-
worth from the business?
A. T believe that is in another schedule. I would have to
have that, sir. That would be $49,879.
Q. What do the books reflect was the profit from the
- business for the first calendar year for Mr. Hubbard?
- A. Approximately . $4,200. :
Q. $4,2007
A. Yes, sir.

@?@»@»@

5-5-58
page 148 } By Mr. MllleI
Q. Are you referring to some item in here
(mchcatm ), when you are talking about that, sir?
A. No, sir, I am not 1efe111n<* to an item on- here. T am
efenmo to fhe schedule there, schedule 3. :

By Mr. Anderson (continued):

Q. What does that purport to be? Would you explain that,
make a general statement as to what it is? I am not now aql\mcr
you about individual items.

A. These are the amounts paid to John R. Cullingworth,
either by cash from a checking account, paid by cash from
a chec]\mo* aceount, as I said, pald out of undepomted cash
receipts, or other 1‘(ems, car 1nventor\ —you see, they are the
- amounts—when I say $49,000, they are the amounts paid,
you understand, not necessauly a check for every one of those

amounts.
" Q. Have you verified the amounts paid by checks? :
A. Yes, I have, except I was unable to locate check No. 583.
Q. I helieve thev have been introduced. I wonder if we could

see them, sir?

The Court: We do not have to go throngh them all, do
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wed
5-5-58 Mr. Anderson: No, sir. I just want to hand
page 149 } them to him. -
The Court: We don’t have to go through those
that he went through already, do we?

Q. (Continued) Would you please examine Plaintiff’s Ex-
hibit No. 9 and tell us whether that is the verification of which
you speak? .

A. Yes I would consider that to be positive verification.
Tt is made to John R. Cullingworth, or J. R. Cullingworth,
" payee, and endorsed by J. R. Cullingworth or John R. Culhno-
worth.

Q. I believe your schedule shows that some $42,000—

~ Mr. Miller: That sounds like, a leading question, sir. I
think he should put it in a different way.

The Court: He has been over it once. He is just leading
up to his question.

Q. (Continued) The schedulée sho“s that some $42,000—
no, .some $43,000 was charged, was credited to Mr. Culling-
. worth during the first calendar year, is that correct? That is,
1s that sta’fement correct? ‘

A. $43,000 was during the period from August 9 to October
31, 1957. There were $42,919 at the end of the
: -5-5-58 first calendar year.
page 150 } Q. Do you recall appr 0X1mately what the net
sales were during that period?
A. Roughly $75,000. I helieve it was a little less than
" $76,000 and a little more than $/0 000.

Mr. Anderson: T would llke to” offer these schedules in
evidence as the next Plaintiff’s exhibit.

The Court: I will just staple them all together, and mark
them as Plaintiff’s Exhibit No. 11. T mark these here (indi-
cating) as No. 10. '

Q. Can vou answer this guestion, please? Mr. Wilkins, as a
C.P.A. and having examined these books, can you tell us
whether there is any indication in the books from an examina-
tion of the books that Mr. Cullingworth was sharing profits?

A. T examined the entries as recorded by the hooks—
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Mr. Miller: Your Honor, I object to that, sir.
The Court: - I do not think that *‘sharing profits’’ is within
the field of an accountant. You may ask him about any .
specific items.

5-5-58 Mr. Anderson: I submit, Your Honor, that
page 151 } an accountant is in an eminent position of know-
ing.

The Court: Yes, I think they are, too, but unfortunately
the jury and T have to decide that question.
Mr. Anderson: All right, sir.

Q. Of the amounts that were paid to Mr. Cullingworth,
referring to your schedule 3, T noticed the first entry there
shows—which you say is verified by check—shows $1,900.

A. Correct. _

- Q. And that is divided into $1,800, and $100?

A. Correct.

Q: The $1,800, where does that appear in the book?

A. T just charged it against the account of John R. Culling-
worth, Ledger Account No. 43.

Q. Is the $100 item contained or shown in the ‘ledger
account?

A. Not in the ledger account of John R. Cullingworth. It
is charged in another account. It is charged in the cash re-
ceipts book by another—in an account other than John R.
Cullingworth. . :
Q. And it is shown as coming to Mr. Culling-
5-5-58 worth?
page 152 } - A. Yes, sir, as being paid to him, hecause it

is contained in a check. It is part of the total
check which was paid to John R. Cullingworth.

CROSS EXAMINATION.

By Mr. Miller:

Q. Did you check the deposit slips at the bank sir?

A. No, sir.’

Q. Isn’t the approved procedure for an acecountant to
determine whether or not cash is received to look at the
bank accounts and see if there were deposits equal to the
allegedly put in in cash, sir?

A. That is the usual procedure.

Q. Go ahead, sir.

A. T was engaged to determine what transactions were had
with John R. Cullingworth. Some of them I could not sub-
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stantiate. The only thing I could positively substantiate were
the checks that I mentioned in the exhibits.

Q. So that you do not know if cash was actually received
and deposited to the account of this business at all, do you,
sir?

A. Yes. T would say the cash was deposited. I
5-5-58 have instances in there where receipts were re-
page 153 } corded and money did not go into the bank, but
they were credited as coming from John Culling-

worth.

Q. I am asking about these items listed here, and you have
referred to, I believe, oh, about $49,000 and you have—now
let’s see, how do we have it here? You said, I believe, that it
was cash.coming into the company.:

A. T said it was recorded as cash.

Q. Recorded as cash, that is correct, isn’t it, Mr. W]lkms‘?

A. Yes.

Q. You don’t know if cash was actually received or not,
do you, sir?

A. I did not examine the deposit slips. They were not
complete enough for me to substantiate what was coming
into the business.

Q. So you don’t know if there was any cash actually paid
into the company which was deposited in the bank account as
cash or not, do you?

AT cannot tie down exact ﬁomes

Q. It could have been, sir, couldn’t it, that autemobiles were
purchased, and .that the cash was used financed by Mr.
Cullingworth for the purchase of automoblles and that it
was recorded as cash, when in fact the only ﬂnno received by

the Hubbard Used Cars was an automobile with
5-5-58 a lien on it, isn’t that correct, sir?
page 154+  A. I cannot say whether it is correct, with a

‘ lien on it, or not. I call attention to the second item
of receipts, namely $9,235. That was recorded as cash. But
there is a check drawn by John R. Cullingworth purchasing
an automobile, although it was recorded as cash, you see, sir.
Now whether it came into the business or not, I am not say-
ing.

I am saying it is recorded as cash, and it was made payable
to the Windsor Auto Auction. And the indication as recorded
on the books for those automobiles eame through. But I am
not saying it was any lien recorded by anyone.

Q. T think I understand you on that, sir. You don’t know if
there was a lien on those cars or not, do you, sir?

f
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A. T do not.

Q. So_the item which you spoke of, this $9; 000 item, sir,
vou might refer to it specifically as $9 235, sir, you found an
inventory coming in of cars which matched that, isn’t that
correct, sir?

A. T found a like amount of a check drawn by John R.
Cullingworth to the Windsor Auto Auction.

Q. And you did not find any deposit slip that any such
money actually came into  the Hubbard Used Cars at all did

you, sir?
5-5-b8 A. It was indicated. in that particular entry
page 155} that those cars were bought directly, and the
money did not come in.

Q. But still it was listed in the cash account, even though
it was not actually handled that way, sir? . -

A. That’s right.

Q. Now the capltal account in the hooks refers to Hubbard,
isn’t that correct, sir? :

A. Correct.

Q. Did you find any capital account for Cullingworth, sir?

A. Did not. But I would not say that was conclusive, that it
was not a capital account.

- Q. You did not find one, however, did you, sir?

A. 1did not find one deswnated as a capltal account,

Q. Now the transactions With Mr. Cullingworth by Hubbhard
Used Cars and Mr. Hubbard were principally in the fall of 56,
isn’t that correct, sir?

A. Prmclpally, yes.

Q. T believe,_ sir, that substantially that was the period
during which the br ansactlons were going on for: the most

part?

A. Substantially. There were some payments to Mr. Cul-

_ lingworth. There was one payment which was on
5-b-58 ——two payments in ’57. And in schedule 3 there
page-156-} was a transaction which went to August 30, 1957.

Qx Look at that again. You said August 30,
1957. ,

-A. There was a transaction of M1 ‘Cullingworth on August
30 1957, that’s right.

Q That was in whmh he was paid ‘some money, isn’t that
correct? :

A. No, sir. That is as explained, 1ecorded as a $1 678 auto-
mobile recelved less $1,000 paid to John R. C‘ulhnO‘wotth out
of the general cash receipts.

Q. Just a minute. Tell me where you are now, sir.
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A. Schedule 2. August 30, 1957, recorded as $1,678 auto-
mobile. The explanation recorded as a $1,678 automobile re-
ceived, less $1,000 paid to John R. Cullingworth out of gen-
eral cash receipts.

Q. So Mr. Cullingworth has been paid $1,000, isn’t that cor-
rect, sir?

A. An audit of the records mdlcates that an automobile
came in on August 30, 1957.

Q. So they could have been selling a car, couldn 't they?

A. No, no. I couldn’t say they had been selling him a

car.
5-5-58 © Q. That is possﬂ)ly one conclusion w hich could
page 157 } have been drawn, isn’t it, sir? ‘
' A, Well, T could draw a conelusion against that.

Q. Tell me what you mean in your schedule 3 bV “cost of

sw]es”?
. “Cost of sales’ as an accountmg pnnmple in the auto-
mobl]c business, you would think of that as just the automo-
bile itself, the value of the automobile which was sold. The
fact that it was charged to the cost of sales is not a conclu-
sive accounting p11nc1ple that it-is a cost of sale. That 1s the
way 1t was recorded in the books.

Q. And in the first part of the transaction it was credited to
interest? :

A. Charged to interest.

Q. And subsequently it was put under ““Cost of Sales 7 is
that correct, sir?

A. That’s right. That is the way it was recorded on the
books

RE-DIRECT EXAMINATION.

By Mr. Anderson: : :
Q. Mr. Wilkins, you said you did not find an account desig-
nated as capital account. What did you find? What account
did you find for Mr. Cullingworth?
5-5-58 A. T found a ledger account containing these
paoc 158 } items that I have aforementloned T found other
accounts with finance companies, and so forth.
But I found a separate account for Mr. Cullingworth.
Q. You mean that was treated—was that treated anv differ-:
ently than the other accounts that you just spoke of?
- A Yes. It appeared to be treated differently. It was a seg-
regated account. I did not find evidence—well, T will qualify -
‘(ha’r My e\ammatlon involved primarily the transactions with
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Culhnoworth There was an account on the books involving
tlansactlons with the bank and w 7ith the finance companies,
sir. In a limited review of that account, I did not see any
evidence of automobiles coming through that account. But the
difference that I did find, one of the differences, was that
Cullingworth account was segregated, a segregated account,
and that automobiles were coming in through that account,
being credited to Mr. Cullingworth.

Witness stood aside.

5-5-58 :
page 159 } LESLIE POLLARD,

one of the Plaintiffs, first being duly sworn, tes-
tified as follows:

DIRECT EXAMINATION.

By Mr. ‘Anderson:
" Q. Mr. Pollard, would you state your name, please, sir?
A. Leslie Pollard.
Q. Your business? .
A. Tam a Ford dealer at Beaverdam, Virginia. .
Q Who are you in busines with?
.. My brother.
Q Did you have occasion to have any transactions with
Hubbard Used Cars?
A. Yes, sir.
Q. \Vhen was that?
A. August 15, 1957. Mr. Hubbard came to Beaverdam and
asked about some new cars. He offered me $100 over invoice.
Q. Forwhat car?
A. For a new car. I let him have one title, application for
title, that day. :
Q. What was the purpose of that?
A. To take it to set up on a floor plan, a bank or
5-5-58 ~ finance company.

" ~page 160 |  In your experience as a dealer, can you finance

a car with a title alone?
. Well, in most cases they want to see the car.,
VVhaf car was this?
. A ’57 Ford Fairlane, four door.
‘Who kept the car?
A. I kept the car.

oror



John R. Cullingworth v. Leslie Pollard - . 97
Leslie Pollard.

3. What occurred later? ' ‘

A Well, Mr. Hubbard called me and told me to bring
another tltle by and that he would set them both up and pay
me,

Did you have occasion to come to Richmond ?
Yes, I did, T came to Richmond.
Did you go on Hubbar d Used Cars’ lot"l
Yes, sir.
Did you go in the office?
Yes, sir.
Did you see Mr. Cullingworth?
Yes, sir.
Did-you meet him?
Yes, sir. \
At fhat time where were the two automobiles that you
have referred to?
5-5-58 A. The two automoblles were at Beaverdam on
page 161 } my lot. o
’ Q. On vour]ot“l

A. Yes, sir.

Q. Did you know Mr. Culhngworth ?

A. T had never met him before, but I had seen him ar ound
at auctions over the last six or seven or eight years, something
like that. ,

Q. That was the first time you had met him ¢

A. That I had actually met him, yes.

Q. How many times would you estimate during the course
of negotiations or dealing with Hubbard Used Cars did you
come down and actually go on the Hubbard Used Cars’ lot?

A. Oh, T would say from twelve to sixteen times.

Q. And of those times, how many of them were in 1957 ?

A. This was in 57, yes, sir.

Q. What month?

A. Thelieve he first came to Beaverdam on August 15. This
was over a period of maybe approximately six weeks, I would
say, or maybe a little ]onge.r.

Q. Soit was during August and September?

A. August and Septembel yes, sir..

Q. 12 Now of those twelve or fifteen times, how many times did

yvou see Mr. Cullingworth on the lot?
5-5-58 A. Twould say around ten or twelve.
page 162.} Q. What did you see him doing there?
. A. Well, he was in the office; answering the

OrOFOrOrOFo!



98 Supreme Court of Appeals of Virginia
Leslie Pollard.
phone. Sometimes he was out on the lot talking to someone.

Mr, Anderson: Your Honor, we are now coming to the-
question again which came up this morning. Perhaps I could
get at it in another way. ‘ :

The Court: Gentlemen, I found a section which appar-
ently covers this point exactly.

Q. Seeing Mr. Cullingworth on the lot, and in the office, be-
ing active around there, as you have stated, what effect, if any,
did that have upon-your future transactions with Hubbard
Used Cars? '

Mr. Miller: That is the point we would like to take up
there with the Court, Your Honor. We object to that.

The Court: Gentlemen of the jury, would you retire to the-
corridor for a few minutes, please?

JURY OUT.

The Court: American Jurisprudence on this point says:
‘‘The declaration of one alleged partner not made
5-5-58 in the presence of the alleged co-partner are not
page 163 | competent to prove the existence of a partnership
between them as against such other partner.
Hence in an action seeking to hold one person liable for goods
sold to another on the ground that they were for the use of
the partriership of which the defendant was a member, the is-
sue of partnership cannot be proved by evidence of declara-
tions made by the one to whom the goods was sold when the .
defendant was absent.”’ :

I think we all understand that part of it. T am satisfied that
that must be the correct rule. Now it seems to me that if you
can show any facts that would lead a reasonable man—and T
am not now necessarily speaking of this gentleman—that
would be reasonably conducive to a reasonable man to assume
that there was a partnership, you are certainly entitled to
show all those facts. But T am not convinced that you can just
ask him for his individual impression. That would immedi-

ately lead into the proposition as to what created

5-5-58 the impression. Then if there are any factors cre-
page 164 | ating that impression, of course, they are admis-
" sible; separate declarations of Mr. Hubbard, for
instance. Someone making Mr. Cullingworth a partner with-
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out his being present so as to contest the inference, or any-
thing like that. I think we should explore this with this witness
at this time, so we will have no difficulty about it.

Mr. Anderson: You want me to ask him now?

The Court: Yes, sir.

Mr. Anderson: I suppose I can ask him this.

The Court: Ask him anything you want to in the absence
of the jury. What we are trying to do is to properly establish
‘what would be proper to introduce before the jury.

Q. What were you ihformed_by Mr. Hubbard as to the
relationship— '

The Court: Letme ask him this question.

By the Court:
5-5-58 Q. Who did you think you were dealing with
page 165 } when you came down to Richmond?

A. Well, Mr. Hubbard came to Beaverdam, you
see. Then when I went on the lot, I saw both of them. Mr. Hub-
bard told me Mr. Cullingworth was his partner, and T thought
it was both of them then.

Q. Did Mr. Cullingworth, himself, do anythlng to confirm

" that idea?

A. No, sir, no more than -seeing him there just being
around.

Q. Did he examine the cars, take any interest in them, or
talk about price to you at all, or was that—

A. That was handled by "Mr. Hubbard. We had gotten to-
gether on that when he was at Beaverdam, $100 over invoice,
my invoice.

By Mr. Anderson:

Q. You did not make any investigation or confirm. Mr.
Hubbard’s statement about Mr. Cullingworth being his part-
ner, did Vou?

A No, sir.

By the Court:

Q. Who did you make the title out to, to Hubbard Used
Cars?

A. One of them was titled in Mr. Hubbard’s name. I don’t
remember how he set the other one up. I know he set up one
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in his name
5-5-58
page 166 }. By Mr. Andelson :

Q. Do you know how the titles were trans-
ferred, in whose name they were transferred?

A. Well they were floor-planned, but I think one—in faet, I
went to the Division of Motor Vehicles with Mr. Branham
up at Commercial Credit. I had the cars on floor-plan with
Commercial. T owed for the cars, too, and went with Mr. Bran-
ham to get Mr, Branham to pull the aplication for tltle and
one was in Mr. Hubbard’s name.

Q. You don’t remember about the other one? ‘

A. Idon’t remember whose name the other one was in.

Q. Did you have any conversation with Mr. Cullingworthi?

A. Yes, sir. I talked to him some. He told me that he under-
stood that the Ford dealer in Louisa was thinking of selling
his business. He told me that he started it. I Just asked hlm
if he was interested in buying it. He said no, that he wasn’t.

Q. And you say that you have seen him over the years at
these auto auctions?

A. Around at these various auctions, yes.

Q Who is permitted to come to these auctions or-to buy at

 these auctions?
5- 5 58 A. Well, only dealers. Now you see some
page 167 } drivers, hke a bunch of boys, they follow these
things around. They drive cars. You see some of
them. But actually the dealers are the only ones who partlcl-
pate.
‘Q. They are the ones who you expect to see, is that it?
A. Expect to see, that’s right.

The Court: T believe that his being accustomed to seeing
him over the years at these auctions is the only new thing we
have here. I believe I will have to Jule all the rest of it out
gentlemen.

Mr. Anderson: Then we except to the Court’s ruling.

The .Court: All 11ght bring the jury back in here

Note: At this time the jury returns to the courtroom.
JURY IN.
By Mr. Anderson: -

Q. Mr. Pollard, you said that you had seen Mr, Culling-
worth before you met him?
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A. Yes, sir.
Q. At the auto auctions for the last how many yeals‘?
A. I would say seven or eight years.
5-5-58 Q. Who goes to these auctions?
page 168 | A. Only dealers. That is, except for a few boys
who hang around, who follow them and drive for
these dealers.

Q. In your transactions with Hubbard Used Cars, could
you give us an account of what you sold Hubbard Used Cars
and the balance that is due?

A. That is due?

Q. Yes.

A. 1sold them two units which amounted to $4, 665.33..

Q. And credited against that?

A. $1,176—

Q. Give me that again, please.

A. T said $1,176 on umts ‘which I bou@ht from him. That ‘
left a balance of $3,489.33, I believe it was.

Q. How many units did you bring from Hubbard?

A. Three. '

Q. And the purchase price of those units was credited
against it?

A Credited against the price of these two.

Q. They were old cars, is that right? You sold, Hubbard new
cars?
o A. Two new cars. Well, two of these cars, one
5-5-58 was a 51 Ford. I allowed him $300 on that.
page 169 | Another was a ’52 Pontiac. That was $400.

Another was a ’57 Chevrolet that he had some
equity in. I bought the Chevrolet, and allowed $476 equity on
this Chevrolet. That made a total of $1,176.

CROSS EXAMINATION.

By Mr. Miller:

Q. Mr. Pollard, vou are in the used car dealer busmess, 1
believe, sir?

A. Well, it is really the new car business, but'we, of course
handle used cars, too.

Q. You have a license?

A. T am licensed to handle new cars, but, of course, we
handle used ones, too.

Q. You operate a partnership, I believe, sir.

A. That’s right.

b
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Q. Your license is in the name of your partnership, I

- believe.

A. Yes, sir.

- Q. And you have that posted in your place of business, have
you, sir?

A. I don’t have it posted, but I have a deale1 certlﬁcate

there. :

, Q. That is for the purpose for the_.public to see
5-5-58 . that you have complied with the law, isn’t that
page 170 } correct, sir? |

A Well it is there at any time they want to see

- it.

Q1 understand, sir, that you dealt, of course, with Mr.
Hubbard in these transactions, is that correct, sir?

A. That is correct.

Q. I will hand you two checks, sir, and ask you, sir, if you
will identify those two drafts, sir?

A. Yes, sir. I recognize them both.

Q. Those are the two drafts given to you by Samuel R.
Hubbard, is that correct, sir? ,
" That is correct.

Mr. Miller: We would like to have these marked as the
next Defendant’s exhibit, sir.

The Court: All right, sir. I will so mark it. That will be
Defendant’s Exhibit K, both of them together.

By the Court:
Q. Were they paid or were they turned down? This one
apparently you never attempted to deposit that one, did you?
A. Well, he told me he didn’t have anythm(r be-
5-5-58 hind that. »
page 171} Q. Both of them are for the same item, aren’t

they?
A. Yes.

By Mr. Miller: (Continued)

Q. Then I understand, sir, that the total of those two
drafts—

The Court: They are just ordinary checks, aren’t they?

Q. —that the principal amount of the claim, less $1,100 for
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three cars which' you purchased from Mr.  Hubbard, is that
correct, sir? '

A. Principal amount, that’s right. ,

Q. So that is the way you arrived at the amount that you
are claiming? S

A. That is right. " At the $3,489.33, I think it was.

By Mr. Anderson: : . :
Q. One of these checks is dated Atgust 15, 1957, and it is
drawn on the Tri-County Bank. What was the understand-
ing when this check was handed to vou? '
A, Mr. Hubbard gave me that check and told me to hold
~that, that he did not have any money in that bank, to hold it
until he came back with cash or a cashier’s check. o
. Q. And this second check is drawn on Hub-
5-5-58  bard Used Cars, and that is dated. September 13,
- page 172 } 1957. When did you receive this? '
A. T received it on September 13th. That was
for the first unit, less that $300 car, the ’51 Ford. :
Q. So you have no check representing tendered payment
of the second unit then? : ‘
A. No, sir.

Witness stood aside.

Mr: Anderson: That is the plaintiff’s case. N
L ] ‘8 .. * L J
5-6-58
page 3 |

Mr. Miller: Judge, first, I do not want to waive our ob-
Jection to any evidence on the question of estoppel, that it
was not pleaded, and that we were taken by surprise. The
~Court, of course, has overruled us on that, to which we
excepted, but T do want to point out that we think the Court
-should strike out any question now. in the case of any claim
‘of estoppel, sir. '

The Court: Well. T cannot strike piecemeal.

Mr. Miller: T think, sir, it should be taken up at this
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point as to what theory the case can proceed on, anyhow.
The plaintiff, himself, has testified to facts which would bar
any estoppel theories, and I find nothing in the evidence upon
that basis, sir, and we, of course, want to bé advised as to how
to go forward with the evidence.
5-6-58 The second thing is the question of the partner-
page 4 b ship. I tried to look over these facts last night,
and the situation is such, sir, that we ask the Court
to strike the plaintiff’s evidence and enter up judgment for
the defendant as to a partnership in fact on the basis that the
evidence is insufficient to establish a partnership and is con-
trary to the plaintiff’s evidence, and the plaintiff’s evidence
clearly establishes that there was not a partnership.

Going over the evidence, substantially, Judge, we do have
in the evidence a situation which under the plaintiff’s-evi-
dence Sam Hubbard went up to open up his own business on
West Broad Street and this is his own testimony. His con-
tention is that the defendant, Cullingworth, said that he would
back him. Now in his interpretation of that, that might make
him a partner according to the claim of the witness, Hubbard,
but in the law that does not make him a partner. The evi-
dence was quite clear that the defendant, Cullingworth, was
principally financing, or was in the business of financing,
automobiles and taking liens back to secure the financing of
an automobile.

Now, the witness, Hubbard, denied that there was a specific

sum. to be paid for the financing, but he did state,
5-6-58  sir, that the payment for the loan was going to be a
page 5} part, or some part, of the profit from the sale of

that vehicle; so that under his theory, sir, that
would simply be a means of paying for the loan. That, sir,
mere participation of those facts under the plaintiff’s evi-
dence and under that theory would not make the plaintiff a
partner. (Citing and reading from cases) ,

The Court: It may be that it will shorten this if I read
to you what I find the law to be and I would like to see if you
agree with it. (Reading) A contract that a person who has
lent money to another engaged, or about to engage, in busi-
ness shall receive a rate of interest bearing with the profits, or
a portion of the profits, of the business in lieu of or in addi-
tion to interest does not of itself make him a partner, but the
transaction must be a bona fide loan and not a mere cover
to conceal an actual partnership. If substantial rights and
powers of a partner are given to the alleged lender, he is
properly deemed to he a partner. That is to say. if he has a
suhstantial say or control in the husiness and the manner in
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which the assets of the business are employed, then he must
be regarded as a partner. However, the mere fact
5-6-58 that his return on his money loaned is gauged by a
page 6 & portion of the profit does not in of itself, standing
“entirely alone, make him a partner.
Mr. Miller: That is the law. I believe that is correct.

Note: After further argument by counsel, the conduct
of the hearing continues as follows:

Mr. Miller: Your Honor, another ground for our motion
is that we also take the position that Mr. Cullingworth was
_not a partner in the first place because he did not have a joint
interest or control in_the business, and after six months
Cullingworth was no longer a_partner, anyhow, and this debt
was incurred a year after the business was over, and cars
were financed by Harrison and MeOsker and others.

The Court: I will overrule the motion and I will let it
go to the jury. T think there is some evidence of joint con-
trol and community of interests.

Mr. Miller: We except on the ground stated, Yqur Honor.

~ Note: At this point Court and counsel return to the Court-
- room, and in the presence of the jury the conduct of the
hearing proceeds as follows: Co

5-6-58

‘page-7+ 1In open court.

_ BILLY A. MELVIN, .
a witness introduced on behalf of the defendant Cullingworth,
first being duly sworn, testified as follows: ’

DIRECT EXAMINATION.

By Mr. Miller:

Q. Will you state your name for the jury, please?

A. Billy A. Melvin. '

Q. What is your occupation?:

A. I am a minister.

Q. Would you tell us whether or not you are presently
living in Richmond? o

A. No, I live in Norfolk.

Q. You have a church there?

A. That is right.
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Q. Were you formerly in Richmond? -

A. Yes, I went to Norfolk the first of February.
* Q. What was the church of which you were a pastor?
- A. I pastored the First Free Will Baptist Church on Monu-
ment Avenue. '

Q. Was the defendant, Cullingworth, a member of your

congregation? . '
5-6-58 A. That is right. ‘
page 8} Q. Was he a close friend of yours?
A. Yes. '

Mr. Anderson: Just a moment. T fail to see the relevancy
of this testimony and I object to it.
The Court: Well, it is out of order, but I assume Mu.
‘Cullingworth is going to take the stand and be cross examined.
“Isn’t that right? ' ' '
Mr. Miller: Yes, Your Honor.
The Court: Is this just character testimony ?
Mr. Miller: No, sir, this is not just character testimony.
I was just establishing the relationship.
The Court: Proceed. ' '

By Mr. Miller: (Continued) '

Q. Did you have occasion to see the defendant, Culling-
worth, frequently or infrequently during the fall of 1956 and
during 19579

A. I saw Mr. Cullingworth quite frequently.

Q. How far from his house was the home that you were
living in Richmond?

A. We lived two blocks from Mr. Cullingworth.

- Q. Did you go to his home frequently or infrequently?

A. Yes, quite frequently.

Q. Could you tell us whether or not he was employed or

working or not? -
. 5-6-58 A. Mr. Cullingworth was retired, as far.as I know.
- page 9t Q. Could you tell us whether or not. you on any
occasion had occasion to go to the place known as

Hubbard’s Used Cars on Broad Street?

- A. Yes. )

Q. Were yvou there with Mr. Cullingworth?

A. Quite frequently, _

Q. Could  you tell the jury why Mr. Cullingworth went
there? : : :

Mr. Anderson: T object to that, Your Honor.
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Note: After an off the record discussion, the conduct of
the hearing continues as follows: -

" Mr. Miller: Your Honor, I am trying not to lead him and
still ask the question properly.

By Mr. Miller: (Continued) N

Q. On the visits to Hubbard’s Used. Cars when you were
“with Mr. Cullingworth and on the occasions when you saw
him there and were with him, could you tell us what he was
doing there?

Mr. Anderson: Whét he saw him do there?-
Mr. Miller: Yes.

A. What I saw him doiﬂg there?

By Mr. Miller: (Continued)
Q. Yes. g
. A. Well, all 1 saw Mr. Cullingworth do was
5-6-58 standing around. T just went by, dropped in quite
page 10 } frequently to see him and visit with him. I
did have. occasion to pass because of the location
of the lot to my home and to town and so forth, and I dropped
in and I would just visit, chat with him. ' ,
Q. Did you have occasion to know the home of Mr. Culling-
worth? ' '
A. Oh, yes. _
Q. From your knowledge of Mr. Cullingworth and his
position in life, could you tell us where he spent most of his
time and where he was going and what he was doing?

Mr. Anderson: I object to that, Your Honor.

The Court: I think that is a proper question.

Mr. Anderson: I object to it on the ground that there has
been no proper foundation laid. If he knows of places where
the man went, he can say, but I do not think there has been
any foundation laid for this gentleman to make a general
statement or characterization of what Mr. Cullingworth was
doing all the time. '

The Court: He can state generally what activity Mr.
Cullingworth was engaged in and as to where he would
see him and such as that.
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By the Court:
Q. Mr. Melvin, where did he spend most of his time, around

his house or over on the lot or other places or where?

A. Well, it was about, I would say, 50-50.-
5-6-58 Q. Fifty between the lot and 50 at his house?
page 11} A. Just generally.

Q. Did he have any other interests that took him
. other places to speak of? . : :
A. Not to my knowledge outside of the church.

Mr. Miller: T have no further questions, Your Honor.
Mr. Anderson: I have no questions.

 Witness stood aside.

RAYMOND I.. MALLOY, ,
a witness introduced on behalf of the defendant Cullingworth,
first being duly sworn, testified as follows: -

DIRECT EXAMINATION.

By Mr. Miller: o
- Q. What is your name?

A. Raymond L. Malloy, sir.

Q. What is your occupation?

A. Auditor.

Q. By whom are you employed?

A. The City of Richmond.
5-6-58 Q. Do you do any work as an accountant other
page 12 } than for the City of Richmond?
, A. That is right, I do spare time bookkeeping

work.

Q. You say that you do some work other than for the City
of Richmond? _

A. I do some outside bookkeeping work in my spare time.

Q. Did you have occasion in 1956 and 1957 to do any
accounting work for Mr. Hubbard?

A. T did.

Q. Would vou tell us as to the name of the business that it
was operated? - , :

A. Hubbard’s Used Cars. '

Q. Who engaged you to set up the books of Hubbard’s
Used Cars? ‘

A. Mr. Hubbard.
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Q. Whom did you look to for payment of your salary and
direction of the work of the business?

A. Mr. Hubbard. ' ,

Q. Was Mr. Hubbard as far as you knew the sole owner
of the business?

A. That is right.

Q. Did you file the tax returns on behalf of Mr. Hub-

bard? '

5-6-58 A. For 1956 I did. ,

page 13+ Q. Would you tell us whether or not you pre-
pared those under Mr. Hubbard’s direction?

"~ A. That is right. ‘

Q. Would you tell us whether or not you filed them as a
sole proprietorship? :

A. That is correct.

Q. Were his books set up as a sole proprietorship?

A. They were. :

Q. Would you tell us how frequently vou were at the place
of business of Hubbard’s Used Cars?

A. T was generally there sometime on every Saturday
and occasionally one or two nights a week.

Q. Was it at that time that you would post the bhooks and
so forth, sir? .

A. That is correct.

Q. Could vou tell us the general nature of the records of
" Mr. Hubbard as to whether they were easy to post or difficult
to post?

A. They were extremely difficult at time. Much of the
information, there was nothing in writing on it. Sales were
made without complete information on the sales invoice.
Checks were written without the check stubs being filled
in. '

Much of the information would not be obtained, except

: through transactions that oceurred later on, such
5-6-58 as an automobile being sold and could find out that
page 14 } that car had been traded in on another car, which

had no record of ever being in the business.

At times it was impossible to reconcile the bank account.
Frequently, you couldn’t find out what a check was writfen
for until such time as a canceled check came back from the
bank. '

Q. Would you or not say the books represented the best in-
formation you could get under the circumstances?

A. The books represent the best information that I could
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find available, but I do not believe they are completely accu-
rate.

Q. Were the books kept current?

A. Well, that would depend on your definition of current.
The information was not posted daily or anything like that.
It should have been posted weekly. Frequently, it would be
several weeks or a month or more before the information, the
complete information, or as much as I could get, would be
available to be posted.

Q. Would then the entries have to reflect a guessing date
or a date on which you obtained the information?

A. Well, a lot of the information, the actual date was
available. Other times the dates were not available and
frequently dates are an estimate.

Q. Did you make up the withholding statements
5-6-58  .for Mr. Hubbard, too?
page 15}  A. That is rlo*ht
Q. He paid the employees, of course?
A. That is correct. .

CROSS EXAMINATION.

By Mr. Anderson:

Q. Mr. Malley, vou say you-filed the tax 1eturn for Mr.
Hubbard for 19562

A. That is correct, sir.

Q. Would you Iefer to your books if necessarv and tell
me whether it is true or not that the net profit distributed to
Mr. Hubbard for the first calendar vear of the business was
$4,289.569

A. Let me have that figure again.

Q. $4,289.56°?

- A. That is correct.

" Q. And vou do not know of anv-agreement or arrangement
between Mr. Hubbard and Mr. Cullingworth, do vou? You
do not know if there was one?

A. Well, that would depend on what kind of adreement vou
were talknw about.

Q. Well, let me be more specific then. Would vou refer to
vour ceash receipts and disbursement book, please, sir? ‘

A. Yes, sir. -
5-6-58 Q. Would vou turn to page No. 2 of that hank
page 16 } and the entry that was made on August 22, 1956%"
There was a check made navable to John R. Cul-
lingworth for $1,900.00, is that right?



112 vSuf)reme Coui't of Appeals of Virginia
Raywmond L. Malloy.

thing there is no such evidence in the record and the second
thing is they are asking for a conclusion.

The Court: I think that is a legal question. I do not
think it belongs in this gentleman’s specialty and I will
sustain the. objection.

Q. As an auditor, can you find any relationship
5.6-58  of interest between the $1,800.00 and the $100.00?
page 184 * A. In the first place, let me sfate that I was not
working for Mr. Hubbard as an auditor. I was
working as a bookkeeper, and the two things are entirely
different. The information that was put on that book under
the date of August 22 was not put on at that time. T domot
remember exactly when I opened these books up, but it was
several months after August 1st. All this information, I had
to go back and compile it. , '
Q. I have just asked you as to one entry there that you
said was verified by check. That is certainly true, isn’t it?
There is certainly nothing incorrect about that one entry,
is it? ‘
A. As far as T am concerned with the information I have
available now, no.

Mr. Anderson: I wonder if we could hand the gentleman
the exhibit that was introduced yesterday? I think it is prob-
“ably Complainant Exhibit 11 or 12. '

Mr. Miller: Your Honor, I would object to that. That is
the testimony of one witness. I do not think one witness
should comment on the testimony of another witness.

The Court: One expert can be asked to review the work

of another.

5-6-58 B
page 19+ Note: At this point a paper writing is tendered
: the witness.

By Mr. Anderson: (Continued)

Q. You will recall I telephoned you some week or so ago,
T believe, and asked you if you would get some information
from the booKs for me.

A. That is correct. ,

Q. And you told me at that time that vou had heen em-

ployed—
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A. That is right. ' ,

Q: That was verified by check, also, was it not? Did you
verify that by check? : ‘

A. I would assume that this came from the check stub,
sir.

Mr. Miller: Your Honor, I must move that that be stricken.
‘We do not want any assumptions. '

Mr. Anderson: We can get the check. It is check No.
187. B '

Note: At this point a check is handed witness, after which
time the conduct of the hearing continues as follows:

By the Court: , ,

- Q. You assume that vou posted the entry from that check,
Mr. Malloy?

A. (Examining paper writing) No, sir, from the check
stub. :
Q. From the stub, you think?
A. Yes, sir. ‘

By Mr. Anderson: (Continued) :
Q. T asked you if the check you have in your

5-6-58 hand, check No. 187, does not verify that dispurse-

page 17 + ment of $1,900.00? :

, A. That is correct.

Q. T ask you to refer to your general account ledger for
the same date and tell us how much was charged to Mr.
Cullingworth’s account from that check, from that. dishurse.
ment. '

A. $1,800.00.

Q. The difference there of $100.00, how do you have that
entered? :

A. Interest.

Q. You have stated that the books were set up on the bhasis
of a sole proprietorship. I ask you, as an auditor, if the
entry that was made for August 22, 1956 for $1,900,00 re-
sulted from the sale of an automobile for $2,000.00, and
$100.00 of the profit was paid to Mr. Cullingworth and one
hundred dollars was paid to Mr. Hubbard? If that is true,
wouldn’t that indicate to you as an auditor that there was
a sharing of profit as to that transaction? '

Mr. Miller: I object, if Your Honor please. The first
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Mr. Miller: TIs he going to testify now?. I object to him
testifying. ‘
The Court: He is on cross examination.

Q. —and you told me at that time that you had been em-
ployed by Mr. O’Flaherty and Mr. Miller to get some informa-
tion some months previous to that?

A. At some time previously.

Q. T told you in view of that I would seek the services of
someone else, isn’t that true? : :

A. That is true.

Q. T would like for you to look at Schedule 1 that. you have
before you and refer to vour general ledger account No. 43.
I do not think this will take very long. Will you tell us if
that Schedule No. 1 is a correct statement from your books?

A. Are you asking me if this is an exact trans-
5-6-58 cript of that? _ _ .
page 20 ¢ Q. No, I am not askmg you that. I am asking
vou if Schedule 1 is a correct. statement taken
from your books?

A. This does not include everythmg that is in that account.
Is that what you want to know? :

Q. What doesn’t it include? _

" A. There is an entry here of August 30, 1957 for $678.00
which is not shown on here as credited to Cullingworth.

Q. Would you turn to the next page? I believe you will
find it on the next page. That is made up of two pages.

A. I am sorry. C

Q: Do vou see it on there now? ,

" A. T see it. They agree in substance.

Q. It shows a total chaloe to the account 0[' Mr. Culhnw-
worth of $42 919.00, is that correct? .

A. That is correct .

Q. That represents disbursements made. to Mr. Culling-
‘worth, is that true? ,

A. Without looking up each one of these entries, I could not
sav if that was.a dishbursement or not.

Q. As an auditor in keepmw the books, doesn’t that indicate
generally to you that it is a disbursement, money md

over?

5-6-58 A. Tt would not necessanly have to he monev.
page ’2]_ b Q. It would not have to he money, but it would
have to be money or goods, would it not“’

A. That is correct.

Q. Would vou turn to Schedule 2 and would \on eet ﬂm
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cash receipts and disbursements book and would you
open that to August 1, 1956, page 1, and I believe the first
entry there is $0 425. OO \\hmh is c1ed1ted to cash, is that
true?

~A. That is correct.

Q. Your books show that that cash came f’l om whom?

A. Mr. Cullingworth.

Q. Your next entry in regard to Mr. ‘Cullingworth is
August 23. What does that show coming from Mr. Culhno*-
Worth?

A. $9,235.00.

Q. The next entry is August 30 on page 3. What does
that show?

A. You say that the next entry as far as Mr.. Cullingworth
is concerned—

Q. Yes, August 30, page 3, “Automobiles, $3,555.00.”°
Do you find that?

A. Well, I would have to disagree with vou, sir. T see Mr.
Culhnwwm th’s name again on page 2.

Q VVhaf do you find on page 2?

. Check No. 198, $1,200.00.
Q. How much did you say that was, $1,200. 00"2
5-6-58 A. $1,200.00.
page. 22} Q. That would be a disbursement to Mr. Culling-
worth then?

A. That is true.

Q. T am not asking vou about dishbursements to Mr. Culling-
worth. Tam aqkmo vou abou‘r money and goods which he put
into the business.

A. T understood vou to say that you were taking the next
entry in regard to Mr. Cullingworth.

Q. I 1neonec‘r1v stated that. On August 30, page 3; do you
not have an entry of $3,555.00 in automoblleg which Mr.
* Cullingworth put into the business?

A. There is a little more to that entry than that particular
thing.

Q. All right, sir, would you explain it?

A. Because it shows that Check No. 230 was drawn to Mr.
Cullineworth for $960.00.

Q. For how much, sir?

A. $960.00; $860. OO was credited to his account and $100 00
to interest and also that $3,555.00 was for automobiles was
set up on the records.

Q. As coming into the husiness?

CAL As coming-into the business.
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that is entirely different than havmg them recorded exactly
as they transpired.

Q. As I understand it, you recorded the transactions to the
best of your ability based upon the information you had at
hand? Isn’t that true? '

A. I don’t think I got across to you I was trying to state
that as far as I was concerned there was an asset there.
Whether it was cash or automobiles purchased, or whether the
cash had come into the business or the automobiles had come
into the business, that didn’t make much difference to me.
The end result was getting automobiles on the books, which

I had found through one source or another had
- 5-6-58 been purchased.
page 25} Q. But it is true you have some entries there
: which indicate cash and some which indicate auto-
mobiles? Isn’t that true?-

A. That is true.

Q. Referring to Schedule 2, I ask you again are the items
which we have covered so far or have theV been correctly
stated from vour books? \

A. As far as the way they are recorded on the books, ves.
As far as whether or not they actually transpired that way,
T cannot say.

Q. In order to save time I will ask you this: When you are
excused, if you will take Schedule 2 and check it with vour
‘books, as well as these other schedules, three schedules,
and if you find any inaccuracies or errors, would you bhe good
enough to come back and tell us about them?

Mr. Miller: I object to that. That is putting upon the
w1tness something which the plaintiff cannot do.
Mr. Anderson: I am just trying to save time. I do not

want to go down each entry on these schedules. :
. The Court: I do not think he should have to do that.

By Mr. Anderson: (Continued)
5-6-58 Q. Did you have a total of the amount of money
page 26 ! and goods which were paid to Mr. Cullingworth?
Did you make up any schedule to show the amount
of money in 0foods paid to Mr Cullingworth from the busi-
ness? :
A. T can’t recall anvthing right now.
Q. You did not do that?
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Q. From him? . . .

A. That is true. B
- Q. Without going down each item there on Schedule 2,
does that schedule appear to be in order to you?

5-6-58
page 23} Mr. Miller: Your Honor, I object to that. I
obJect to him trying to adopt a whole schedule. If
he has something specific to point out, I think he should do
it.
The Court: The witness is verifying each figure in his.
answer.

Q. Does that appear to be in order?

A. I haven’t checked everything on here. I have no way of
saying.

Q. Well, T ask you 50 far as we have gone does it appear to
be in order"z

A. For the three items we have examlned, yes, sir.

Q. Well, let’s go ahead, sir. Let us take up September 7,
page 4, and I will ask you if you find an entry of $1,500.00
cash being put into the business by Mr. Cullingworth?

A. That is correct.

Q. On that same date there is also an entry of $1,830.00
coming into the business by Mr. Cullingworth in the form of
automoblles, is that true? '

A. That is correct to a certain extent, but I am not in a
position to state from the information 1 have right now
whether or not that is automobiles and cash coming in or

whether that is the way it just happened to be
5-6-58 recorded.
page 24 } Q. That is the way you recorded it, though, is it
not?

A. That is true, but I don’t know when that was recorded
or exactly what information I had.

Q. Well, as an accountant or as an auditor you would
make an effort would you not, to record it correctly?

A. As an audltor I would not be keeping books. As an
anditor T would be verifying somebody else’s books. When I
was keeping these books, I tried to have the books show as
nearly ‘as I could the net results of the transaction. That
information was not available, gs I have said before, to put it
down properly. To get the end result as far as T was con-
cerned at that time, not having any idea that these bhooks
were going to be shown in Court and each item questioned,
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A. Well, it would depend.
Q. Would it be a capital account?
A. That would depend on whether the individual, it was
the individual’s business, or it was an outsider or
5-6-58 who it was.
page 28 } Q. If it was an individual business, what type of
account would it be?
A. The individual business would have a capital account
opened. .
- Q. Are there any capital accounts in the books of Hub-
bard’s Used Cars?
. Yes, sir.
For whom?
Sam R. Hubbard.
Anyone else?-
No, sir.

+opopd

RE-CROSS EXAMINATION.

By Mr. Anderson:

Q. There is an account in the hooks for Mr. John R. Cul-
Iingworth, is 1t not? It is called ‘‘Floor-Plan,”’ but it is
separated and it is a separate and d1s‘r1nct account from any
of the others, is it not?

A. Yes, sir, and I believe vou will find seve1a1 others.

Q. Will you please show them to us, those that are separate
and distinet and so designated?

A. Here is one on notec payable, O. A. Whitten, a separate

and distinet account. Here i 1s one on ]4 E. Harri-

5-6-58 son. That is all.
page 29+ Q. Two others?
' ' A. Yes, sir.

Q. By ‘“notes payable,”” what does that indicate?

A. That money was loaned and a note was made by Mr.
Hubbard. A

Q. The Harrison account, is that a similar account to the
Whitten account?

A. It is not so indicated. It savs, ‘‘Floor-Plan.”’

Witness stood aside

' J OHN R. CULLINGWORTH, :
one of the defendants, ﬁrst being duly sworn, testlﬁed as
follows :
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A. T don’t recall anything, but I may have done it.
Q. I am referring to Schedule 3 which purports to do
that. o , -

By the Court.:

Q. I expect you did it in the spring of 1957 when you got
up the 1956 return, but I do not believe you said you had
really wound up the books when the business closed, did --
you? _ : : : .
A. No, sir, T don’t recall offhand when the last time I
worked on these books was, but I would say somewhere
probably around October or November of 1957.

Mr. Anderson: I have no further questions.
| RE-DIRECT EXAMINATION.

By Mr. Miller: - :

Q. With regard to being employed, were you employed as

an expert, sir, or were you asked merely to come up and ex-
plain part of the transaction of the books which

5-6-59 had been brought at the request of the plaintiff to
page 27 } the Clerk’s Office? : '
A. Employed by who? ‘

Q. Actually, were you actually employed as an expert or did
you just come up to explain the books of the partnership
at the request of counsel, the books that had been produced
in the Clerk’s Office? S

A. T was not employed as an expert. _

Q. Secondly, sir, in regard to clarifying some of these
items, I understand that you have testified that items such as
$9,235.00, which were entered as cash, actually were put that
way but represented a total number of automobiles that had
been— K

Mr: Anderson: If Your Honor please, T think Mr. Miller
is leading the witness, and I object to that.

The Court: He is your witness, Mr. Miller. .

Mr. Miller: I will withdraw the question, sir..

By Mr. Miller: (Continued)

Q. If a person invests cash in a business, what type of
account 1s opened for the investor?
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Q. Then subsequent to that time did you have occasion
to know whether or not, or were you familiar with the
business of Hubbard’s Used Cars, sir? .

A. What do you mean ‘‘familiar with it’’?

Q. T mean you know where the lot is located, do you not?

A. Yes, sir.

Q. I think you went there with some frequency, did you
not? :

A. Yes, sir. , o _ : :

Q. Going back to 1954, is that the time that you say you sold
your business to Mr. Poppas?

A. Yes, sir.
5-6-58 Q. You retired at that time, sir?
page 32} A. Yes,sir. ‘
Q. Have you engaged in the business since then,
sir? '

A. No, sir, no more than financing some cars for Mr.
Poppas and financing some for Mr. Hubbard here.

Q. Did you finance some cars for Mr. Hubbard?

A. Yes, sir. .

Q. Would you tell us the arrangements for your financing
of cars? .

A. Well, Mr. Hubbard asked me to finance some cars for
him and I financed them for him, and he would pay me $25.00,
some of them $50.00 on $500.00 to a thousand dollars and some
of them $100.00 over $2,000.00, and some of them, if he made
a good deal on it, he would pay me a hundred dollars, and I
think it was on one that I know of on a thousand-dollar :
deal. i

Q. Did you ever enter into any partnership with Mr.
Hubbard? :

A. Never was a partnership mentioned in any state or -
form. The first thing I knew about a partnership was when
the warrant was served on me as a partner. I didn’t have any
idea.

Q. Did you have any control of the business?

A. No, sir. .
Q. Did vou ever hire or fire any of the employees
5-6-58 of the business? :
page 33+ A. That was none of my business. That was

.Mr. Hubbard’s.: I didn’t have any business doing
anv of that. : : '

Q. Did you have anything to do with the contracts for the
lease of the property?

“A. No, sir.
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DIRECT EXAMINATION.

By Mr. Miller:

Q. What is your name, sir?

A. J. R. Cullingworth.

Q. Your age?

A. 67. ' _

Q. What is your occupation? . ' :

A. Well, T am not doing anything. T have been
5-6-58 retired since 1954. -
page 30 f Q. Where do you live, sir?

A. 4813 Monumental Street.

Q. Are you married, sir?

A. Yes, sir.

Q. You say you have been retired since 1954%.

A. Yes, sir.

Q. Could you tell us whether or not you have ever been
engaged in the used car business yourself?

A. Oh, T have been in it practically all my life, that and
" the wrecking business. . , , -

Q. You say you are 67 and you are going on 68, sir?

A. Yes.

Q. When will you be 68?

A. The 19th of October.

Q. Did you attend school, sir? :

A. No, sir, I didn’t get nowhere in school. My dad went
blind when we were young children and I had to carry papers.
and we had to keep thé¢ family going.

Q. How far did you go in school?

A. The second grade. :

Q. You say that you weré in the used car husiness part of

yvour life?
A. Yes, sir.

5-6-58 Q. How long have you known Samuel Hubbard;
page 31 | the co-defendant here? : '
A. Well, Mr. Hubbard, when I sold out to Mr.

Poppas, that was the first of any knowing of him.

Q. That was the first that you knew him?

A. Yes, sir. ‘ ' ,

Q. What year was that, sir?

A. That was 1954. _

Q. At that time who was Mr. Hubbard working for?

A. Well, I thought they was partners or something, and T
come to find out that he was just managing the husiness for
Mr. Poppas.
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Q. Or anything to do with the business transactions?

A. Not a thing in the world. ‘ ,

Q. May I ask, sir, what security did you have for the cars
which you financed? .

A. Well, T always took the titles and held the titles for the
security, and when he paid out a car or two cars at a time,
why, T give him the titles, so the checks started bouncing on
them and my wife’s nerves went all to pieces, which she is
ready to go to the hospital at the present time, and she has
heen all to pieces, and he give me a few checks that come

"back. Well, they had come back to the house and that is what
tore her all to pieces.

Q. About what time was this, sir?

A. That was I think about November.

Q. Of 1956 or 1957?

A. 1956. T never had anything in 1957 in, or at least I had
four or five cars in there, but thev were left over after I had
stopped finaneing for him in 1956.

Q. Did you ever contribute any cash to the busi-
5-6-58 °  mess of Hubbard’s Used Cars or was yours purely
page 34 } the financing of automobiles?

A. All mine was checks; I handled everything by
check.- ‘ :

Q. But I am talking about whether or not you had any par-
ticipation in the business or did you contribute to the business
anything -other than the financing of cars? :

A. No, sir.

. Q. Now I ask whether or not you borrowed money to finance
these cars or did you—

Mr. Anderson: I object to that. ,

The Court: I do not think the source makes any difference. -

Myr. Miller: T think that it is rather important. Counsel
yesterday tried to indicate that this gentleman tried to loan
something like $40,000.00, and I want to show that it was a
revolving matter.

The Court: I will sustain the objection. I not think it
makes a particle of difference. ' '

Mr. Miller: We except, if Your Honor please.

By Mr. Miller: (Continued)

Q. The transaction on which this suit is brought, did von
finance it, sir?

‘A. T just don’t know what you mean by that.
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The Court: He means did you finance the purchase of that
new Ford car.

5-6-58
page 35} Q. When did you cease to ﬁnanoe cars for Sam
Hubbard?
A. Oh, it was in August.
Q. August? When are you talking about?
AT thlnk the first one I ﬁnanced was August 3rd.
Q. Is that 1956, sir?
A. Yes, sir.
Q. How many months did you finance cars for him? }
A. Well, I think it went along until the middle of December.

It was Just before Christmas that I stopped financing.

Q. Was that because as you say of the checks that were
beginning to bounce, sir?

A. Yes, sir.

Q. Was the principle amount of the financing that you did
in 1956, sir?

A. Al of it T done in 1956.

Q. Were there other persons financing cars for Mr. Hub-

bard, too? .
- A. Oh, Mr. Hubbard had seven, eight or ten different peoplc
ﬁnanmn"

Note: After a short recess is had, the conduet of the hear-
ing continues as follows:

Q. Mr. Cullingworth, d1d vou have any control or
5-6-58 direction of the salesmen of Hubbard’s Used Cm s?
page 36 } A. No, sir.

Q. Did you have any control of the sales of the
auntomobiles at all?

A. No, sir, I had no control of nothing of Mr. Hubbard’s

at all. He done all his selling and I loaned him the money
on the cars.

CROSS EXAMINATION.

By Mr. Anderson:

Q Mr. Cullingworth, you say you had been in the auto-
mobile business, used car busmess, about all your lif&?

A. Practically all of it, in the wrecking business for vears
and years and then I sold used cars afterwards.
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Q. You know your way around, in other words, in the used
car business? Is that a fair statement?

A. Yes, sir.

Q. You say when you met Mr. Hubbard you thought he was
a partner of Mr. Poppas?

A. T thought they were. I thought they were in partners
when they run the Blue Ribbon place, but when I sold out to
Mr. Poppas, I found out he wasn’t a partner.

Q. You were at that time running the Richmond Auto Mart,
is that true?

A. Yes, sir.
5-6-58 Q. What kind of business was that?
page 37} A. That was a used car business.
Q. Is it a wholesale business?

A. No, sir, a retail business.

Q. Where was that operating?

A. At 2315 West Broad.

Q. That was in 1954?

A. Yes, sir.

Q. You sold that to Mr. Poppas?
A. Yes, sir.

Q. Then you had some discussions with Mr. Hubbard about
opening a lot out here on West Broad, didn’t you?

A. No, Mr. Poppas—we stayed ar ound there about a vear
or more, and then Mr. Poppas’ lease was taken away from
Mr. Poppas and sold the ground under him, and then Mr.
Poppas went to 3311 West Bload and I went up there with
him and financed cars for him.

Q. You had some discussions with Mr. Hubbard along about
June or July of 1956 about opening up a lot on West Broad
Street? Isn’t that true?

A. Well, Mr. Hubbard was talking about he was getting
tired there of Phil’s and he was talking ahout going in busi-
ness for himself and asked me would I finance cars for him,
and I said, ‘I don’t know, Sam.”” T said, ‘“‘If vou get vour

lot and everything is all right, why, mavbe I will
5-6-58. finance some for you.”’
page 38} Q. Didn’t you assure him that, if he went out
and got a lease and got enough monev together to
improve a lot so it could be used for the used car business, you
would back him?
A. Noy sir.
- Q. You did not assure him of that?
A. No, sir.
Q. Well, being in the used car business as long as you have,
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sir, you know, do you not, that a man can’t go into the busi-
ness unless he does have financial backing, can he?

A. No, sir, but he had cars of his own and he had cars he
would sell for different people.

Q. You say that the only understanding that you had with
him was that you were to finance some cars and that is all?

A. That is correct.

Q. So he opens up his lot and you come up there and you
stock his lot, isn’t that true?

A, No, sir.

Q. That is not true? -

A. No, sir. : .

Q. Did you go to these various auctions with him and,
particularly, Windsor Auto Auction and purchase cars with

him? .
5-6-58 A. Well, Windsor Auto Auction, Mr. Hubbard
page 39 t was going there and buying some there and they
' wouldn’t take his check there, and he asked me
would I go and see Mr. Matthews, and Mr. Matthews told him,
no, he would not take his check, but he said he would take
Uncle John’s check. He always called me Uncle John, and I

paid for the cars for Mr. Hubbard and kept the titles.

Q. You mean the only reason you paid for the cars is he
wouldn’t take Mr. Hubbard’s check?

A. That is correct. '

Q. You were supposed to stock his lot, were you?

A. No, sir. : v
. Q. Why were you buying these cars for him?

A. Well, T was helping him to get started in business. I
think it was helpine. _

Q. You had no idea of sharing in the profits of the husi-
ness? :

- A. No, there was no profits shared with him.

Q. You were doing this as a friend?

‘A. Well, as a friend you might sav, and I thought I counld
make a few dollars. He wanted it financed the same as the
bank did. and I thought T was doing like the bank was.

Q. You thought vou were doing like the bank was?

A. The banks were financing before I was.

Q. We will come back to that later. You said
5-6-58 vou thought you could make a few dollars out of it?
page 40 }  A. Yes, sir.
_ Q. Bv that just what did vou mean?
A. Well, he would promise me $25.00 on cars around $500.00,



John R. Cﬁllingworth, v. Leslie Pollard 125
John R. Cullingworth. |

and $50.00 on cars around a thousand dollars and $100.00 on
cars around $2,000.00.

Q. Didn’t you tell him, if he wasn’t interested in wheeling
and deahng them or in a fast turn-over, that you were not
interested in the business? -

A. I had nothing to say about that at all.

Q. I am asking you if you didn’t make that statement?

A. No, sir.

Q. You mean you did not tell him you would be interested if
he had a fast turn-over?

A. No, sir.

Q. Was there any understanding between you and Ml Hub-
bard about selling the cars so there would be a $200.00-profit
and you would take a hundred dollars and he would take a
hundred dollars? ,

A. No, sir.

Q. No such understanding as that?

A. No, sir, it was never mentioned in no way, shape or
form.

Q. It is a fact, is it not, that you did split the
5-6-58 profits on those cars that were sold?
page 41 }  A. No, sir, I never split any profit.

Q. You didn’t split any pr oﬁfs?

A. No, sir.

Q. Well, this money that you got, what do you call it?

A Teall it financing, interest on. the money I financed the
cars for.

Q. ‘What interest is it, Mr. Cullingworth, that you thought
you would receive a hundl ed dollars. "or $1, 800 00 Ioans? \Vhat
kind of interest do you call that?

A. Well, T didn’t know anything about interest. T just
knew what Mr. Hubbard promised me when I went in there.

Q. Wasn’t that a 50-50 deal"? :

A. No, sir.

Q. He didn’t promise that he would take a profit on the
autemobiles and give you half and he would take half?

A. No, sir, that was never mentioned no way, shape or
form.

Q. But, as a matter of fact, that is what did occur, Tsn’t
that true”l .

- A. No, sir.

- Q. That did not occur‘?

A. As far as I know of, it did not occur.
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- Q. Now the first check there, you received that
5-6-58 for the $1,900.007
page 42} A. Yes, sir.
Q. That was for selhng an automobile at $2-
000.00, was it not?

A. No, it couldn’t have been

Q. It couldn’t have?

A. Couldn’t have been $2,000.00 because thlS check that he
give me would be, maybe, $50.00 profit or $70.00. I wouldn’t
know what he would get for the car. .

Q. Let me refer you to the books. The books indicate that
you out of that $1,900.00 received a hundred dollar profit.

A. Well, now I couldn’t say that.

Mr. Miller: The books do not say profit. The books say
interest for one thing. -
The Court: Well, he got a hundred dollars.

Q. You got a hundred dollars to put in your poecket out of
that check? -
A. T couldn’t tell you. Look at the books and see ‘what car,
what I loaned him on it.
Q. Mr. Cullingworth, suppose you look at the cash receipts:
and disbursement book it 1s right there before you.

A. Well, T wouldn’t know how to check that for you.” You
can get somebods7 else to check it. T wouldn’t know how to
work on these books or what about them:.

5-6-58 Q. You have owned an automobile business?
page 43 } ' A. Well, I never did any book work. I haven’t
had the education to do any book work. That is the

thing that held me down in life.

Q. And you say that has held you down?

A. Yes, sir. _

Q. You cannot tell us whether you got a hundred dollars
out of that deal?

A. No, sir, I couldn’t say to save my life whether it was
$50.00 or a h'undred dollars.

Q. Well, turn to the next check. That is check No. 198.
How much is that check for?

A. $1,200.00.

Q. You got $150.00 out of that check and put in your pocket,
didn’t vou"

A. No, sir, I never got $150.00 from no car.

Q. You didn’t? v
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A No, sir.

Q. Well let us check that one - rlght now. You see this
entry here (indicating) ?

A. Yes, sir. _

Q. That is $1,050.00, is it not?

A. Yes, sir.

Q That was charged to your account. You were pretty.

certain about the money you paid in that you got it

6 58 back, weren’t you?
page 44 } A. Yes, sir.

Q. You were also certain that in addition to that
you got what was coming to you on the deal, were you not?
. What was coming to me on the interest.

On interest?
. Yes, sir. ,
For that $1,050.00 you got $150.00 interest, did vou not?
No, sir.
You did not?
. No, sir, what they put on the hook, T don’t know.
That 1s what they put on the book; is it not? There it is
]mht now.

A Well, T can’t help it. I never 1ecelved more than a hun—’
dred dollars on no car that was sold down there.

Q. But you got that check?

A. Yes, sir, '

Q. Your account here, you were pretty certain that you
were getting your money back, were you not?

A. \ es, sir.

Q. Youl aceount here was charged with $] 050.00, isn’t that
true?

A. Well, T don’t know about that. I just know what I

done.

5-6-58 Q. You know what you did?
page 45 A. Yes, sir.

‘ Q. Look at the next check, Mr. Cullnwworth
How much is that?

A. $960.00. '

Q. Out of that check you got $100 00 dldn"r you, to put in
vour pocket?

‘A. Just now that is what I can’t say. You will have .to
check hack to the -books.

Q. All right, we will verify the books. TLook at the next
check, Mr. Cullingworth. How much is-that check°? _

A. That is $1,730.00.

@>@?@>@>
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Q. Do you know how much you got out of that check?

A. I couldn’t tell you what 1 0ot out of any of these checks
unless yvou look at my book.

Q. Look at your book?

A. Well, yes, sir.

Q. Did you keep books?

A. No, sir, T had a statement where 1 sat down every car
I sold and what interest that I received fromr it.

Q. Every car that you sold?

A. Every car that was sold at the lot, my interest, the ones
that I had loaned on.

. Q. Well, you sold -some cars yourself, didn’t you?

A. No, sir.
5-6-58 Q. You did not?
page 46 4 A. No, sir. I heard Mr. Hubbard say I sold one
yesterday, but he couldn’t prove that to save his

life.

Q. Didn’t you sell a car to the gentleman who was in here
and testified, the Reverend Mr. Melvin? .

A. Mr. Melvin? Mr. Hubbard knew all about that deal. I
didn’t make a nickle out of it. Mr. Hubbard told me about
the 1954 Cadillac that the gentleman had in South Richmond
and Mr. Hubbard got him over there and my pastor to look
at the automobile, and he drove it and liked it and we traded
right there for it.

Q Didn’t you bm a 1954 Cadillac at the Windsor Auto
Auction?

A. Well, now, I couldn’t say right offhand.

Q. Your pastm ended up with a. 1903 Cadillac automohile,
didn’t he?

A. Yes, sir.

Q. Whatever profit was made on the deal, you got it, didn’t
you? '

A. Tt wasn’t any profit made on it. I told Mr. Hubbard at
the present time I would like to help him get a good automo-
bile, and Mr. Hubbard was the one evplamed about this
fellow he knew over, I think it was, at Reams and Lvnn
who had a 1954 Cadillac. He had been in there and tried to

~trade for this ear, and I think Mr. Hubbard asked

5-6-58 him $1,100.00 on the car for trade, and they had mv

page 47 | pastor and they got together thele that night and
‘drove each other’s car.

Q. Well, the car that your pastor got was owned by a
mechanic a‘r Liynn’s, was it not?

A. Yes, sir.
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.A. It looks like $10,090.00.
5-6-58 Q. You mean $1,090.007
page 49+ A. Yes, sir. ‘
Q. Would you go through all of those checks and

tell us if it isn’t true that you recened that amount of money?

What would that be there (indicating white slip of
paper) ? I.don’t know anything about this.

Q. That is the certified check is it not? It is a certificate
of the certified check that was made payable to you?

. Well, I guess that is what it could be, yes, sir. I guess
that must be the same thing, another one.

Q. You mean a certificate of a certified check?

A. Well, T guess, but I wouldn’t know that.

Q. You know whether you got the money or not, do you
not?

‘ No, sir, T couldn’t tell until I seen the check.
How much i 1s that certificate that you are looking at"?
$350.00.
You do not know whether you got that or not?
No, sir, T don’t know.
How about the other checks? Did you get that?
Yes, sir.
Q. In addition to that, on October 31, 1956, you

5-6-58 were paid $3,020.00 in cash? Isn’t that true?
page 50 }  A. I never received any cash. Mr. Hubbard never

paid in any cash. .

Q. So if that is entered on the books as coming to you and
being charged against your account there, that is incorrect?

A. T don’t know how he got his books fixed or anything
about that, but T know I never received any cash.

Q. You are pretty certain of this, are you not, that you were
paid back the amount of money you had invested in the busi-
ness, plus? You are pretty certain of that, dare you not?

A" T never had any invested in it. I only had money
financed on the cars.

Q. But the money you had financed on the (‘EllS, vou are
pretty certain that you got that back? .

A. Yes, sir. _

Q Plus?

. Plus $25.00 or $50.00 or whatever it would call For ex-
cept in maybe two or three of them cars he claimed he didn’t
make anv profit on, and he just didn’t give me no profit on
them. He just pald me back on the cars. When they stand
long, you want them moved. Banks don’t want you to hold
them. They want you to move them.

FOPOFOP!
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Q. You sold the mechanic at Lynn’s a 1954 Cadillac for
which he traded in.the 1953 (Jadxllac”) Isn’t that correct?
A. That is correct.
Q. Who made the profit on that deal?
A. There wasn’t any profit made on the deal.
Q. Wasn 't there money exchanged?
A. Yes, sir.
Q. Who put that money in his pocket? '
A. Well, Mr. Hubbard give me a check for a thousand
dollars, or, let’s sce now. Now, I don’t remember whether
Mr. Hubbald gave me a check or—no, that was straightened
out through the bank. I think the 0'entleman over at Reams
and Lynn went and got a check and give me a check for a
thousand dollars.
Q. And that does not appear anywhere in the books, does
it?
A. T don’t know, sir.
Q. You do not know?
A. No, sir. : ,
Q. You put that check in your pocket, that $1,-
5-6-58 000.00?
page 48} A. That is correct. » ,
Q. Then your pastor comes along and he ac-
quires a 1953 Cadillac?
A. That is right, and they traded for the Cadillac. That is
where the check came in from.
Q. He traded what? What did your pastor pay for the
1953 Cadillac? :
He traded a 1953 Ford i in—no, 1955 Ford.
. But there was some money paid, wasn’t there?
A. Yes, sir.
All right, who got that money? Didn’t you get it?
It was a thousand dollars that was paid.
Paid to you? '
Yes, from the deal that was made, the mechanic that
haded the car in, and Mr. Hubbard taken my pastor’s car at
$1,300.00, which I allowed him $1,500.00, the reason didn’t
make any money. I was trying to get him a car, a good car.
He had been after me a good while. '
Q. You got all the money in the deal, but there was no
money made?
A. Mr. Hubbard will verify that.
Q. Will you go on with the checks there that you have?
What is the next check for?

QP
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Q. How about Mr. Cullingworth?

5-6-58 A. T wouldn’t want them to stay too long.
page 51} Q. You would want a fast turn-over?

A. Not a fast turn-over, but if a car stays on the.
lot six or eight weeks, I think it ought to be sold. That
is the way I handled my business.

Q. On December 3, 1956, you were paid out of cash $1,
600.00. Do vou recall that”?

A. Mr. Hubbard never paid me in any cash money. He
always gave me a check for it.

Q. Do you recall receiving a certified check for that amount
of money?

A. T believe right offhand that I couldn’t say.

Q. There were so many transactions between the two of
vou that it is hard to keep track of them in your mind?

A. Well, I just wouldn’t know them in my mind.

Q. In addition to that, on June 20, 1957, you received out
of cash or certified check $225.00, did you not“l

A. Well, that was for a car that was sent up. Mr. Philip
Poppas owed me $2,475.00 and Mr. Hubbard was supposed
to take care of that.for Mr. Poppas for the money that Mr.
Hubbard owed Mr. Poppas, so Mr. Hubbard was paying me
$250.00 each month on that, and they claimed they paid me
seven or eight notes on that, but there was one they didn’t
pay, and Mr. Poppas gave me a note for the difference which

was $400.00 when it was wound up, but it was really
5-6-58 $895.00 that he owed me.
page 52 } Q. Let us go into that. When you sold your busi-
ness to Mr. Poppas, Mr. Poppas paid you a certain
amount of money and agreed to pay vou a certain amount
more? Is that true?

A. No, he gave me a check for the money and said that
Mr. Hubbard would take it over, but I wouldn’t hold Mr.
Hubbard for it because Mr. Hubbard didn’t have anything
to do with that. That was up to Mr. Poppas, but Mr. Poppas
let Mr. Hubbard pay off to me.

Q. Is it not true that before Mr. Hubbard set up his lot
and he was talking to vou about going into business and
securing vour backing, that he told you he would pav off
this obligation that Mr. Poppas owed you for some 24 or. 25
hundred dOHa]S‘7

A. That is right.

Q. So you say, “Well, all right, Sam, you go out and set
up your lot and put it in vour name and T will back yvou,”’ and
that is what happened is it not?
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A. No, sir.

Q. Well, he paid off that mdebtedness, didn’t he?

A. VVell he paid some of it off for Mr. Poppas, but I was
holdmg the check for Mr. Poppas, on Mr. Poppas.

Q. Your records indicated that he didn’t pay off as much

as he said he paid off?
'5-6-58 A. That is right. -
page 53 } Q. You keep pretty good records in matters of
finances, do you not?

A. T try to.

Q. You know where your money is and how much has gone
into various items, do you not?

A. I try to. '

Q. And you know how much you have got coming back to
you. Isn’t that true?

"A. That is right.

Q. You say you were nothing more than a banl\el in this
case?

A. Well, T acted like a banker and loaned him the money on
the cars. That 1s what 1 thought.

Q. Does a banker go down to an auction such as Windsor
Auto Auction and pulchase cars like you did?

A. No, sir.

Q. You did that, didn’t you? _

A. Well, I didn’t have anything to do and I was interested
in going around and talking to people. Mr. Hubbard asked
me to go down and look over some cars for him, and I did.
T had been going to auctions a long time before Mr. Hubbard
ever came along.

Q. Did you «lo it for the purpose of making money or didn’t

you?
5-6-58. A. Well, T couldn’t say, except in a way I would
page 54 } look at it in the 1nte1 est that T w rould get out of it,

yes, sir. :
Q. As a matter of fact, we have an exhibit here which is
No. 7 and has four pages of checks made by vou and contain-
“ing four checks each and a fifth page containing three checks,
some of which are paid to Sam Hubbard, Hubbald s qud
Cars, and some to Windsor Auto Auction?
A. Yes, sir.
Q. When you went dOWn to these auto auctions, you say you
didn’t have any control over the business?
A. No, sir.
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A. That is correct.

Q. And he didn’t buy them? '

A. Well, he didn’t have any money to buy them. I didn’t
have anythmg to do with that.

Q. You speak of financing. The money that you paid was
the full price for the automobiles, was it not?

A. What do you mean by the full price now?

Q. I mean this check right here for over $9,000.00. That
paid for the cars, didn’t it?

A. Yes, sir.

- Q. And the cars were titled in the name of Hubbard Used
Cars?

A. Yes, sir, they were transferred over in Mr. Hubbard’s
name with a hen against them for J. R. Cullingworth.

Q. All of them didn’t have a lien, did they?

A. Yes, sir, unless there were some on the yard that Mr.
Hubbard would give me the title that T would loan him some
money on, and they was never recorded and I just held the
titles.

Q. You just took the titles and put them in your pocket?

A. Yes, sir.
5-6-58 Q. Getting back to this ]elatlonshlp between vou
page 57 } and a bank, banks make six per cent interest on the
money they loan, isn’t that true? :

A. Yes, sir.

Q. How much did you make on the money you loaned?

A. Well, T didn’t know. T didn’t know anything about
- that interest. I was just taking up what Mr. Hubbard prom-
ised to give me on each car he sold. -

Q. A bank doesn’t go to the business or to the lot every
day and sit in the office and answer the telephone and talk
and wait on customers, do they?

A. I didn’t do that either.

Q. You went to the lot every day, dldn’t you?

A. No, sir.

Q. You did not?

A. No, sir.

Q. You heard your pastor testify you spent 50 per cent
of vour time there?

A. T don’t mean that T went to the lot all the time. Some-
times I would go down to the lot 10 o’clock or 11 o’clock-
and leave 2 o’clock or 3 o’clock, and Mr. Hubbard will verify
that.

Q. But you went every day?
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Q. Don’t you consider that a person who makes a decision
as to how a used car lot is stocked, what cars should be put
on the lot, has some control over the business?

A. No, sir, I wouldn’t think so.

Q. You wouldn’t?

A. I never bought any cars to go on the lot. That was up
to Mr. Hubbard. ‘

- Q. Youdidn’t buy any carsto go on the lot? T am referring

-to Exhibit No. 7, Mr. Cullingworth, and just picking out one
of the checks for $9,235.00 made payvable to Windsor Auto
Auction. Where did those cars go?

A. Mr. Hubbard bought the cars his ownself.

Q. But you paid for them with your own check?
5-6-58 A. 1 paid for them, that is correct. I paid for
page 55 | them because Mr. Matthews wouldn’t take Sam’s
check, and Sam told me he couldn’t buy nothing

unless I paid for .it. '

Q. Didn’t you pick out the cars?

A. No, sir.

Q. Didn’t you help pick out the cars?

A. No, sir, that was up to Mr. Hubbard. I had nothing
to do with picking out his cars. )

Q. If T understand your testimony, and vou. correct me if I
am misstating it, you just went down there to the Windsor
Auto Auction and Mr. Hubbard decided to buy a certain lot of
cars and he says the bill is $9,235.00, and you wrote out a
check for it without looking at them? ,

A. Well, no, sir, that is not right. The cars would come up
for sale and Sam would bid on them, and he would ask me,
‘“How much are you going to loan me on this one,’” and if it
was a good clean car and the book—

Q. What do you mean by ‘‘book’’? )

A. Tt is a book published about what price a car is if it is
good and clean, about what vou ought to pay for it and what
vou ought to get for it.

Q. Didn’t you go over and look at the cars and determine
whether it was good and clean if he asked you how much vou
would loan him on it?

A. Yes, I looked at some of them, but sometimes

5-6-58 he would want to buy wrecks and I just wouldn’t
-page 56 | buy any wrecks and I wouldn’t finance any wrecks
for him.

Q. So there were some cars that he wanted to buy that
vou wouldn’t buy? ,
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A. No, there was a lot of days I didn’t go that I
5-6-58 didn’t feel like I could go or my wife was sick and I
page 58 { couldn’t go.

Q. Out of the six days of the week how many
days do you estimate you went to the lot?

A. T would say sometimes three, sometimes four and some-
times five. - '

Q. You sat there in the office, didn’t you?

A. Well, I would be around the yard or setting in the
office or something of that kind. I have answered the phone,
as you say. Mr. Hubbard would go out and ask me to answer
the phone for him. v

Q. You were doing the financing and Mr. Hubbard was.sell-
ing the cars and paying vou so much and paying himself so
much and that was true for about the first six months, was
it not? ’ '

A. I don’t know what he was paying himself, but T know
what he was paying me.

Q. You mean you didn’t know how much profit was made
on the car?

A. No, I didn’t have a thing in the world to do with the
profit or what he sold it for. : .

Q. You mean the money that was paid to you, you just
accepted it?

A. I had to have what I had paid for the car, what T would

loan him on the car.
5-6-58 Q. But you got something in addition to that,
page 59+ did you not? ‘ '
‘ - A. Yes, sir,, with the exception of some two or
three, as I told you. '

Q. Weren’t you pretty certain that there was a certain
margin of profit there and you were getting your share of
1t? .

- A. Well, T didn’t know what the profit was on them. That
is something I didn’t know. '

Q. You were on the lot, weren’t you, when Mr. Pollard
came in?

A. T don’t remember. )

Q. Well, you remember meeting him there on the lot, do you
not? ‘

A. I'never did know Mr. Pollard as I know of. I may have
met him. .

Q. Do you not recall being introduced to him there on the
lot? ' :
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A. I couldn’t say yes or no. I just don’t remember and
that is the truth, gentlemen. '

Q. You do remember seeing him on the lot, though?

A. No, I ean’t say I do.

Q. Do you mean that you cannot say of the 10 or 12 times,”
.12 or 15 times, that Mr. Pollard came to the lot you do not

recall ever seeing him there? _
5-6-58 A. I never paid any attention to people coming
page 60 ! on the lot. I had no attention to pay to it.

Q. You knew after the first six months or so
about the business affairs of Mr. Hubbard, didn’t you, the
business there on the lot? .

A. No, sir, I had nothing to do with that.

Q. You didn’t know anything about it?

A. No, sir. What do you mean by ‘‘business affairs’’?

Q. Well, I mean didn’t you know where these cars were
coming from and didn’t you know how much money was'
owed on them and didn’t you know whether they were being
sold or not? 4

A. T didn’t know anything about owing on any cars. All I
would do, we went to Windsor sales and when he would buy
the cars, I would pay for them, and if cars came on the lot,
he would ask me to look at it and see what I would loan him
on it, and some of them he wanted more money and I would
say, ‘‘Sam, I just ean’t do it,”” and he would turn around and
1 would say, ‘“You will have to get somebody else if that
doesn’t suit you.”’

Q. I believe you continued to go on the lot until it folded
up in September or October of 1957, didn’t you?

A. Well, T wouldn’t say that. After I stopped financing
I would go down there two or three days a week. I had six

or seven cars left there after I had stopped
5-6-58 financing. . :
page 61 } Q. On October 31 the books indicate that a car
was distributed to you valued at $1,580.00. You
know about that, do you not? That is 1957
A. No, sir, I never loaned any money on cars in 1957.

By the Court: ,

Q. Did they turn an automobile over to you in the fall of
19572 ' Lo

A. Turn it over to me? How do you mean ‘‘turn it over to
me’’?

Q. I mean did they physically turn over a car to vou and
give you the keys to it and so on in the fall of 1957¢
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A. No, sir, no more than a Buick that belonged to me,
where I had financed Mr. Poppas and Mr. Poppas sent the
cars to Mr. Hubbard to sell.

Q. That was turned over to you in the fall of 1957¢
. A. Tt wasn’t turned over to me. I taken it to the auction
and sold it.

By Mr. Anderson: (Continued)
Q. You took it from the lot, did you not?
A. Yes, sir, Mr. Hubbard knew about it.-
. Q. That happened in the fall of 1957, last year,
5-6-58 did it not?
page 62 A. Yes, I had five or six cars in in that time. L
don’t know about in that time, but after I had left
the lot, and then after I had left the lot, Mr. Hubbard didn’t .
seem to care whether he sold those I had financed for him
or not. )

Q. You said after you had left the lot.

A. When I stopped financing for him.

Q. You never left the lot, did you? I mean you kept coming
back to the lot right up until October of 1957, didn’t you?

A. Well, off and on I would come back, but I didn’t come
there through on out like I was in 1956, because I was kind
of looking after my interest and I had nothing else to do,
and I would go from there downtown and other lots and sit
around and talk, and me and my pastor, he would come
around and talk and he loved to look at cars.

Q. He knew where to find you and that was at the lot?

A. Sometimes he would find me there and sometimes he
would find me at home. '

Q. You said that you didn’t know anything about the
business, Hubbard’s Used Car business?

A. No, sir, I had nothing to do with his business or any-

thing.
5-6-58 Q. Yet, you made the statement on direct exami-
page 63 } nation that Mr. Hubbard had seven or ten differ-
: ent people financing cars. for him?

A. That is right.

Q. Well, you knew about that, didn’t you?

A. Well, he would tell me. He said, ‘‘I can get anybody to
finance them for me.”” He would get different people. I
wouldn’t know from his books or anything what he was
doing. T had no concern in looking at his business.

Q. You were there in the office and the telephone would
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ring and a person would make an inquiry about a car, and
wouldn’t you attempt to answer it?

A. Yes, sir, if they wanted to talk about a car, I would get
Mr. Hubbard or call Mr. Hubbard and say, ‘‘ Somebody wants
to see you about buying an automobile, wants to talk about
what price it is.”’ :

Q. This automobile that you had, Mr. Cullingworth, pic-
tures of it have been introduced as Plaintiff Exhibit No. 6
and that automobile was in your name, was it not?

A. Yes, sir.

Q. Title to it in your name?

A. Yes, sir.

Q. The license plates on there are ‘“‘Hubbard’s Used Cars,”’
is that right?

A. Yes, sir.
5-6-58 Q. I believe the garage liability insurance policy
page 64 } covered the operation of that car— .

Mr. Miller: If Your Honor please, that is asking for a
conclusion.

The Court: He can answer if he knows. He can tell
whether he had a separate policy.

A. Well, T don’t know whether that included that or not.

Q. You didn’t carry separate insurance on that?

A. T never carried any insurance on any automobile that I
drove.

Q. Can you tell us were you an employee of Hubbard’s
Used Cars?

A. No, sir.

Q. Were you a partner of Hubbard’s Used Cars?

A. No, sir.

Q. Do you not know that in order to carry the license
plates and be covered by the insurance you are supposed to
be a partner or an employee? Just what were you?

A. Well, I wasn’t—1I don’t know. Mr. Hubbard just loaned
me a set of license plates to put on there the same as—I did
the same thing at Richmond Auto Mart when 1 was financing
cars for them, and I had my car for sale, which Mr. Hubbard
can tell you, two or three times we tried to make a deal and

just couldn’t get together. :
5-6-58 Q. Is it not a fact that you were paid either in
page 65 } cash, or in the.one case an automobile, the sum
total of $49,879.00 from this business?
A. Well, whatever these checks show, that is what I got.



John R. Cullingworth v. Leslie Pollard 139
“John R. Cullingworth.

Q. You haven’t got any idea, have you, the difference be-
tween that figure and ‘the amount you put into the business?

A. T just don’t quite catch that.

Q. How much did you put into the business?

A. I don’t know that.

Mr. Miller: I think that is an improper question and I
ask that it be stricken. There has been no testimony that he
put any money into the business. In fact, it’s been the other
way.

A. T never put any money into the business. If you call it -
financing, then it would be money in the business because that
is what T did.

Q. Can you tell us how much of that you did? You call it
financing and I call it putting it in the business. We mean the
same thing. Do you know how much you financed?

A. Well I couldn’t say. When we sell a car in'two or three
days, take that money and turn it over again and just keep
turning it over, and Mr. Hubbard is settmg back there, and,
if he will tell you the truth, he will tell you 1 never was a

partner in that business.
5-6-58 -
page 66 } RE-DIRECT EXAMINATION.

By Mr. Miller:
Q. Was the amount that you paid and the amount that was

loaned on these automoblles purchased from Windsor Auto

Auction the wholesale price of the automobile?

Yes, sir.

Not the retail price?

No, sir, that is the wholesale prlce

In the fall of 1956 were you in the hospital, sir?

. Yes, sir.

How long were you in the hospital?

. 19567

Yes, sir.

I think it was a little over 8-days; I think it was 8 or 9
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‘Were you sick at home, too?

. Yes, sir.

How long were you confined?

. I was at home three or four days there.

These checks that were paid to you, on occasions did
fhey involve sometimes more than one automobile?

@»@»@
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A. Oh, yes, they involved five or‘ six cars at times.

Witness stood aside.
5-6-58
page 67 }  Mr. Miller: The defense rests, Your Honor.
The Court: Is there any rebuttal?
Mr. Anderson: T would like to recall Mr. Hubbard.
The Court: All right. : :

SAMUEL R. HUBBARD, JR.,
recalled for rebuttal testimony, having previously been duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Anderson::
Q. Mr. Hubbard, can you throw any light on this transac-
tion that ocecurred—

Mr. Miller: May I interrupt to object? Your Honor ruled
yesterday to let him be called as an adverse witness. I ask
that he be recalled as his own witness. He conferred with
him during recess.

The Court: I think the same rule will apply.

Mr. Miller: Exception, if Your Honor please.

By Mr. Anderson: (Continued)
Q. Mr. Hubbard, can you throw any light on this transac-
tion which occurred involving Reverend Melvin?
5-6-58 . A. T can, sir. It was a 1954 Cadillac coupe bought
page 68 } at Windsor Auction and was sold to Mr. Foggett
' at Liynn Pontiac, and he traded a 1953 Cadillac in,
and that car was sold to Reverend Melvin in the back.

Q. Did any of that money come through the Hubbard Used
Car business?

A. No, Mr. Cullingworth bought the car and made the deal
and went over and collected the money from the bank over
on Hull Street and handled it right down the line himself,
every dollar of it, and you won’t find no record out of these
books of that. :

Q. Were any of those cars on Hubbard’s Used Car lot?

A. Yes, sir, the Cadillac was brought back from Windsor
Auto Auction and he also paid the purchase price of the
cars and brought them back and sat them on the lot.
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5-6-58 _ /

page 69 } BILLY A. MELVIN, ,
recalled as a witness for rebuttal testimony, having

previously been duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Miller: -

Q.- Reverend Melvin, right much has been made over an
automobile that you purchased. Could you tell us who you
dealt with when you made this transaction?

A. Well, T would like to and the best way to answer that
question is to tell how it occurred. I think Mr. Hubbard was
aware of the fact that I was interested in an automobile. This
automobile was brought to my attention, and when we began
to consider the price and the deal, Mr. Hubbard was very
congenial about it, I thought, and was interested in getting
me a good car at a good. price as a favor to me, and so ‘we
began to consider the prices and so forth, and as I under-
stood it, the transaction was to be made and there was to ‘be
no profit realized any way around. It was just a personal
favor to me, and I don’t know about the 1954 car. I can’t
say anything about that, but I understood the 1953 Cadillac
belonged to the mechanic over at the Pontiac place, and 1

traded a Ford in on it, and I do know that the deal
5-6-58 was handled in the name of Hubbard’s Used Cars.
page 70 } Q. Did you discuss and deal with Mr. Hubbhard
. in the transaction?

A. With Mr. Hubbard?

Q. Yes, sir. o

A. Well, Mr. Hubbard was there and he handled the papers
that transferred the car and all.

CROSS EXAMINATION.

By Mr. Anderson:

Q. In discussing the transaction did you discuss it ‘with
Mr. Cullingworth?

A. Yes, sir. I would like to say why, if I may.

Q. It is all right with me. A

A. Because I don’t know cars and Mr. Cullingworth is a
friend of mine and has been in the car business and, naturally,
I would seek his advice. )
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Q. So that is the only reason that you dlscussed it with
him?
A. Yes, sir.
Q. Didn’t he tell you that he would make an effort to
secure you an automobile, a good automobile?
A. He said he would be on the look-out for me.
Q. You do not know how much profit, if any, was made on
the 1954 Cadillac that was sold to the mechanie,
5-6-58 do you?
page 71+ A. No. sir, I don’t know anything about that.
Q. You do not know how much profit or anything
about the transaction concernmg your Ford which you
traded in?
A. No, sir.

Witness stood aﬁside. :

The Court: Is thét all of the evidence?
Mr. Miller: Yes, Your Honor.
Mr. Anderson: ™That is all we have.

Note: At this point the jury is excused until 2:15 p.m.

Court and counsel retire to Chambers and the conduct of
the hearing continues as follows:

IN CHAMBERS.

Mr. Miller: Is the Court going to 1nstruct on estoppel?
The Court: No.
Mr. Miller: We want to renew. our motion.
5-6-58 The Court: Motion is overruled.
page 72} :

* * * * -

Mr. Miller: The defendant, Cullingworth, moves the Court
to strike the plaintiffs’ evidence and enter up judgment for
the defendant, Cullingworth, on the ground, one, the evidence
is insufficient to establish a partnership of which the defend-
ant, Cullingworth, was a party and fails to show the right
and control over the business that is necessary to show in a
co-ownership of the business, and, also, upon the ground
that the evidence shows that a partnerShip was not created.
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Further, the defendant, Cullingworth, moves the Court to
strike the evidence and enter up judgment in favor of the
defendant, Cullingworth, on the ground that the evidence
shows that the partnership was not in existence at the time
the transaction with the plaintiffs was entered into.
The Court: I ovefrule your motions. o
Mr. Miller: The defendant, Cullingworth, objects and
excepts on the ground stated. The defendant,
5-6-58 Cullingworth, also objects and excepts to the giv-
page 73 } ing of any instructions on the grounds stated in
the motion to strike.

Note: After a discussion between Court and counsel on
instructions, the conduct of the hearing continues as fol-
lows:

Mr. Anderson: The plaintiffs object and except to -the
Court’s refusing Instruetion Nos. 6, 7, 8, 9 and 10 offered
by the plaintiff’s on the grounds that they correctly state the
law and are supported by the evidence.

The plaintiffs object and except to the Court’s refusal to
instruct the jury on the question of the holding out of the
defendant, Cullingworth, as a partner and its refusal to
instruet the jury that, if they believed a partnership existed
during the first six months of operation of Hubbard’s Used
Cars, there was a presumption until proved to the contrary
that it was in existence at the time of the transaction with
the plaintiffs.

In Open Court.

Note: After a recess for lunch the instructions

5-6-58 of the Court are read to the jury, following which

page 74 | closing argument by counsel ensues, which is here-
by deleted in the interest of brevity.

Note: After closing argument by counsel, the jury retire
to their jury room at 4 o’clock p.m.

During the absence of the jury the conduct of the hearing
proceeds as follows:

~ Jury Out.
Mr. Miller: T do not believe he is entitled to put this in.
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He did ask Mr. Pollard and the Court did not let him put that
in. -
The Court: I do not believe you got that in the
5-6-58 record.
page 75}  Mr. Anderson: I was asking Mr. Hubbard when
he was on the stand the first time we went in
Chambers, and that was the point taken up at that time.
The Court: To make sure we had better get that in.
Mr. Miller: I am glad for him to put in what he took
objection to, hut I do not think it should be something that
no obJectlon or exception has been taken.

SAMUEL R. HUBBARD, JR.,
recalled for further examination, having previously been duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Anderson:

Q. Mr. Hubbard, when Mr. Pollard came on the lot of
Hubbard’s Used Car s, was Mr. Cullingworth present the first
time? Do you recall?

A. Yes, Mr. Cullingworth was there.

Q. Did you introduce Mr. Pollard to Mr. Cullingworth?

A. T don’t remember whether 1 1nt10duced him
9-6-58 to Mr. Cullingworth at that particular time or not,
page 76 } Q. Did you see them talking together?
- A. Yes, they were chatting tooethel but I don’t
remember introducing him to him or not.

Q. What, if anythm did you tell Mr. Pollard was vour
1elat1onsh1p with Mr. Culhnowm th?

A. Well, T told Mr. Pollald and all these people I had heen
buying cars from that Mr. Cullingworth had heen backing
me, had been my partner; that I didn’t have anybody else to
tarn to.

Q. Did you make that statement to My. Pollard in the
presence of Mr. Cullingworth?

Mr. Miller: Now, Your Hyon(‘)r, T object to that. There has
been no evidence of that whatsoever and no question asked
of that.

Mr. Anderson: I think he is going to say no.

A. No, T di_cln ’t make that statement before Mr. Pollard.
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By the Court:
Q Before Mr. Cullingworth?
. Before Mr. Cullingworth.

Mr. Miller: No questions.

Witness stood aside.
5-6-58 '
page 77 } Note: After a recess is had, the jury return to

the Courtroom at 5:49 p.m., and the conduct of the
hearing continues as follows:

Jury In.

The Court: I believe you gentlemen have some question
you wish to ask? :

A Juror: Yes, sir. Would the liability of Mr. Cullingworth
in this case, which is three thousand and some odd dollars, in
the event that we return the verdict against Mr. Cullingworth,
would the liability, would he be liable for all of the debts of
Hubbard’s Used Cars? _

The Court: Do you gentlemen wish to talk to me ahout
it? :
The Juror: I have another question. We are also—] am -
also disturbed. I am under the impression that Mr. Hubbard
is bankrupt and for how much—I would like to know. We have
different opinions, and it is very much contingent upon my

thinking; and is that a permissible question to ask?
5-6-58 The Court: I will give vou the answer when we
page 78 } come back.

Note: At this point Court and counsel retire to Chambers
- and the conduct of the hearing continues as follows:

JIn Chambers.

Mr. Miller: Judge, T hate to say it, but I helieve we have
a mistrial in the case. It appears to me that the jury is con-
sidering matters outside of the evidence. The only thing I
know to do is ask for a mistrial.

The Court: I overrule your motion.

Mr. Miller: We except to Your Honor’s ruling.
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Mr. Anderson: The first question, the verdict of the jury
in this case does not affect any other claims which may be
against Hubbard’s Used Cars. I mean each of them are indi-
vidual cases resting upon separate facts, and this is an action

by two plaintiffs.
© The Court: Really they should not decide the case on that
basis. I think I will tell them they ought not to consider the
point.
: : Mr. Miller: Now the second question, Your
5-6-58 Honor. ' ‘
page 79+ The Court: On either one, I cannot answer
either one.

Note: Court and counsel return to the Courtroom and in
the presence of the jury, the conduct of the hearing continues
as follows: :

In Open Court.

The Court: Gentlemen, I suppose it is only natural that
some of these questions should occur to you.in considering
these cases, but one of the reasons why there is no evidence
on either of those two questions is they are not pertinent to
the decision in this case. I mean you must not consider other
collateral or even associated problems that these two gentle-
men must have. The issue really relates to this particular
claim of these particular plaintiffs, and the liability of Mr.
Cullingworth or his non-liability is solely governed by the
instructions, and you will just have to-do the best vou can
with it by weighing the evidence in the light of the instruc-
tions. .

‘ On matters as to the financial worth of the par-
5-6-58 ties, whether or not one of them may or may not
page 80 } be eventually in bankruptcy or whether or not it

will affect other claims and that sort of thing,
really, you must not allow those things to influence your
verdict in this particular case. '

I am sorry, but I believe under the law both of the questions
relate to matters collateral to the issues in this case. T will
ask you to return to your room.

Note: At this point the jury return to their jury rQom'

and the conduct of the hearing continues as follows:

H

Jury Out. -
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- Mr. Miller: Let the record show we object and except to
the Court’s statement to the jury upon the same ground as
stated in chambers.

Mr. Anderson: The plaintiffs except to the Court’s ex-
planation to the jury on the ground that the first question
should have been answered in the negative; that this case
does not mean that all claims of Hubbard s Used Cars will
have to be borne by Mr. Cullingworth.

Note: At 6:18 p.m., the jury return to the Courtroom and
' the conduct of the hearing continues as follows:
. 5-6-58

page 81+ The Court: Gentlemen of the jury, have you
agreed upon a verdict?

The F01eman We have.

Clerk: (Reading) ‘‘We, the jury, on the issue joined find
for the plaintiffs and assess the damages at $3,489.33,
(Signed) Newton Jackson, Foreman.”

Is that your verdict, gentlemen?

The Foreman: Yes, sir.

Note: At the request of Mr. Miller each member of the
jury is polled, and they-all state that it is their verdict.

The jury is excused from further attendance on the Court.
and the conduct of the hearing continues as follows:

J uf)f Out.

Myr. Miller: If Your Honor please, the defendant, Culling-
worth, moves the Court to set aside the verdict on the gr ounds
that 1t is contrary to the law and the evidence and that there

is insufficient evidence to show a partnership. In
5-6-58 fact, the evidence shows that there was no partner-
page 82 } ship, and that even if a partnership was created,
it was not in existence at the time the transaction
occurred. '

We further obJect on the 010u1]d of the admission of
evidence during the course of the trial to which objections
and excepti‘ons were made and, further, on the ground that
the questions asked by the jury we think show that the jury
has considered matters out of the record, and we further
object and except for misdirection of the jury, if Your Honor
please. ‘

The Court: All right, gentlemen, I imagine you would like
to be heard on this motion.

Mr. Miller: Yes, sir.
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The Court: Very well, the motion Wl].l be continued to a
date to be later agreed upon.

* ® E J E A ‘
A Copy—Teste:
| H. 6. TURNER, Clerk.
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erences to the pages of the record.

(d) Argument in support of the position of appellee.

Xa The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
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§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
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record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in licu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
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shall be filed in the clerk’s office within thirty-five days after the date the printed copies of
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If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
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(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
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e heard.
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to conform in dimensions to the printed record, and shall be printed in type not less in size,
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front cover.
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