


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5006

VIRGINIA,:

In the Supreme Cou'rt of Appeals lield at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 12th day of March, 1959.

A. HADRUP, ET AL., ETC.,

against

Appellants,

,THOMAS BATTAILE SALE, JR., ET AL., Appellees.

From the Circuit Court 'Ofthe City of Fredericksburg

Upon the petition iQfA. Hadrup, W. C. Spratt and W. C.
Spratt, Jr., partners, trading as Fredericksburg Pipe, and
Supply Oonipany, a,ssignees iQf A: Hadrup, an appeal is
awarded them from a decree entered by the Circuit Court
'Ofthe City of Fredericksburg 'On the 24th day of Octaber,
1958, in a certain p'r'Oceedingthen therein depending wherein
the said petitiorters 'lf~,f:;Qplaintiffs and Thomas Battaile Sale,
.Jr., and 'Others we~~f)~]~fendants;upon tIle petitioners, or
som~ 'one for them,',iriteting- into hond with sufficient security
before the clerk of the::s'aidcil'cuit court in the penalty of five,
hundred dollars" witll condition -as the law directs.. " '
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L. M. B.

OPINION' OF THE COUR-T.

This cause was referred to Master Commissioner William
D. Williams by decree of 10 January, 1958.
As a result thereof 1175 pages of testimony was taken at

hearing held before the C'Ommissioner. On 3 June, 1958 he
filed his repart here~n which consists 'Of.24 pages 'Of type-
written matter.
Numerous exceptions have. been filed to this repart by

many of the above counsel and some are trying to sustain the
repart.
The Court has carefully read the report which shows much

work 'Onthe part of the Cammissioner and lanly two of the
exceptio~s 'require any further cansideration.

1. His report is clearly correct as to the mechanics liens,
with the exception of 'the houses which had been

page G13 ~ sold more than sixty days before, these the liens
were placed thereon.

As to the argus houses: These houses were saId ta .argus
on 18April, 1957. The lien was placed thereon on 10 October,
1957. There is no proof that Shelton ever had a contract
with argus to do any work an these houses; such work :a.she
may have dane an the argus houses was as a mere volunteer
:rar which there can be no recovery. TVa,llace v. BrumJw.ck,

. 177 Va. 36, 12 S. E. (2d) 801 (1941) .
2. The Commi'ssi'Oner's report is also correct as to the

272% al1o'wedto Goolrick, Ashby & vVhjtticar an all notes
represented by them which were in default at the time when
the receivership suit was filed. , . .
"This brings us to th{ t,va most traublesome questions in
the,c!;lse.First, we shall consider the,question 'raised as to the
bliildiilg of the. retai'Iiing ,vaIl. . .,.' " , . .
The City:ordinance requires the land owner to build a con-

crete sidewalk. The, city is responsible far the grading of.
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the street, its paving and for the cost 'Ofcurbs and gutters.
I find nothing im.the 'Ordinancewhich requires a land 'Ownerto
build a retaining 'wall. (City Ordinance, Sec. 22-1, 22-2 and
22-3)
But the city owed the land company some money; it was

not due until the 'workprovided for in the agreement had been
completed; the work had not been completed; the land com-

pany wanted its money, so the city agreed to pay
page G14 r the money in advance if the land company agreed

to finish the work and in addition thereto build
a retaining wall.
The exceptant contends that there was no consideration

for this agreement. The law is 'Otherwise. Sectian 91, title
Contracts 12 Am. Juris. pp. 584-585; 4 Michie's Juris. Sec.
33, p. 365; Loney v. Belehe1', 169 Va. 160,192 S. E. 891 (1937);
Bantzv. Basnett, 12 W. Va. 772 (1878). See also 6 R. C. L.,
title Contracts Sec. 73,' pp. 664-665 and notes 14 and 15.
The exception t,o the report as to this matter is overruled.
But there is no reason why a concrete wall would not be just
as effectiye as a rock wall and it is held that the erecti'On
of a concrete wall will be a full compliance with the con-
tract. .
This disp'Oses of all the exceptions insisted on to the

Commissioner's report, with the exception 'OfBatt-aile Sale
to the Commissioner's report.
It appears from the recard (p. 1208) that Sale bought his

house on 19 March, 1957. That Hadrup's lien was filed on
29 ,.July, 1957 (R., p. 612). That afte'I' 19 Mareh, 1957 no
work was done on this house 'Or materials furnished by
Hadrup. Any work that Hadrup did 'Onthe house must have
been done far the prior owner before 19 March, 1957, and
Hadrup's lien against Sale,'s h'Ouse should have been filed
within sixty days after 19 March, 1957 'whether th,e house
was finished or not. ",Vhenthere is a change 'Ofownership,

that is notice to contractors and workmen wh'Odo
page G15 r no further work on the house, that the statute has

begun to, run and the lien even on an unfi,nished
house must. be filed within t.he limitation period from the
date of sale.
Shelton did work 'On the house at the instance of Sale /

after 19 March, 1957 and he could file a lien for t.henew wark
with~n 60'days from the completion of the h'Ouse,hut not fp.r
any work done prior to 19 March, 1957 unless filed within
60 days from 19"M_arch,1957. Bolton v. Johns, 5 Past. 145,
47 Am; Dec. 61- (.1947) and ,note; and 18 R. C. L. sec. 109, p.
967-8.
",~ile the Court is .of the opinion that the sale would
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nat have barred the filing of the lien if it had been filed in
time, the filing of such a lien four months after the pr'Operty
is bona fide sold to a third person such a lien comes too
late.
One who has the right to place a mechanic's lien an

another's p:roperty must take notiee of when a sale is made
and must thereafter within sixty daysaftet such sale is made
place his lien on the building in question whether it is finished
'Ornot. One has the right to purchase an unfinished building
and those who have the right to put mechanic's liens 'Onsuch
building must do so within sixty days thereafter. One who
furnishes work 'Ormaterial an a building is entitled ta file
his lien if not paid "at any tinle alter the wark is dane and
the material furnished by, him and befare the expiration 'Of
sixty days from the time such building f.' * * is completed 'Or
the work thereon 'Otherwise terminated * * *" (Code Section

43-4) sa far as past wark and materials are
page G16 ~ concerned;

"\\Thenthe praperty is sold to a bonafide pur-
chaser the wark is otherwise terminated.
Passibly the new purchaser wauld leave the hause in an

unfinished conditian depending 'on'the amount of wark ta be
done thereon and certainly the farmer 'Owner's creditars
cannot put liens 'Onhis praperty unless they strictly camply
with the law.
After a hause is saId ta a bona fide purchaser, the wark

thereon under the farmer owner's c.ontracts must be "'Other~
wise terminated." Thereafter if a.ny work is to be done an
the hause, it ha.s ta be by new cantract.s entered into by the
new 'aW'l1er,:The former 'Owner has na right to 'Order new
warkail t.he hause sold. It is only the new 'Ownerwha can
'Ordersuch work. And such new work is llataeant.inuati'On 'Of
the wark under the former 'Owner's c'Ontract.s.
Therefore', when a hause is sold t.a a bona, fide purchaser,

the wark on such house under cantracts made by the fa'nner
'Ownerare necessarily terminated and they must file their liens
within the sixty days fixed by the statute when the work has
been "otherwise terminated." ,
Therefore, the exception as ta any lien filed 'OnSale's hause

after sixty days fram the sale t.hereof is sustained.
As ta the claim 'Of set-aff the Court. is .of the opinian that

the Cammissioner is correct in his findings and the excepti'On
is ,'Overruled. '

. .;'

, LEONM. BAZILE" .Judge.',;:

~' .'



A. Hadrup,et aI., v.Thomas Battaile Sale, .Tr;,et a1. 5

page G17r

• • • • •
This cause came on this day to be again heard 'Onthe repo'rt

filed .Tune3, 1958,by W. D. 'Williams, Master Commissioner,
who was appointed by a demee 'Ofrefe'rence entered in said
cause on .Tune10, 1958. '
And the Gourthaving maturely considered th,e exceptions

filed in said cause by Normandy Village, Inc., Valley Lane
Corporation, Dawn Lane Corporation, M.H. Sharlin, David L..
KLnsey,Walter Ogus and Valerie E. Ogus, John Wood, Jr.,
Gordon Shelton, T. Battaile Sale, J'r. and Margaret B.
Sale, Massaponax Sand and Gravel Corp'Oration, Ethel E.
Evans, Wilson Bros., Inc., Sherwin-Williams Paint Co., Inc.
and,
It further appearing to the Court that since the filing of

their exceptions, the f'Ol1oiwingparties have assigned their
claims to M. H. Sharlin and DavidL:Kinsey, and have with-
drawn thei'r exceptions to said report, namely, Massap'Onax
Sand and Gravel Corporation, Etllel E. Evans arid John
V\Good, Jr., a,nd, .. ,..
It further appearing to the Court that the only matters be-

fore the Court to now consider are as follows:

(1) Whether the Commissioner erred in allowing the
mechanic's liens filed by Gordon Shelton to be declared valid
as to the property of Norm~LlldyVillage, Inc., Walter Ogus and
Valerie E. ogus, David L. Kinsey and M..H. Sharlin, and T.
Battaile Sale, Jr. and Margaret B. Sale, known as Lots 78
and 79 owned by Normandy Village, Inc.; Lots 69, 70, 71

and 72 owned by David L. Kinsey and M. H.
page G18 r Sharlin; Lot 67 'owned by T. Battaile Sale, .Tr.

and Margaret B. Sale and Lots 80, 82, 84, 85, 86
and 88 ownedby Walter Ogus and Valerie E. Ogus, in varying
amounts, all of said lots being in Norillandy Village Sub-
division.
(2) Whether the mechanic's lien filed by A. Hadrup against

T. Battaile Sale, Jr. and Margaret B. Sale on Lot 67 in
Normandy. Village Subdivision, in the amount 'Of $1,265.00,
should bestist.ained.as a valid mechanic's lien.
(3) Whether o¥:~p15:tNo:rmandy Village, Inc. was liable for

the const.ructiorC6f'\a stone retaining wall on the property
line of Lots 28 ana 31 in Normandy Village Subdivision,
which lots abut t'OFall Hill Avenue, as s~t forth in an agree-
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ment between Normandy Village, Inc. a.nd the City of
Fredericksburg, Virginia.
(4) Whether a fee of 21;2ro should be paid to the Law

Fi'rm of Goolrick, Ashby and. ,Vhitticar, attorneys foOl'note
holders of certain Deeds 'OfTrust which were in default at
the time of the instituHon of this proceeding.
(5) vVhether T. Battaile Sale, Jr. aJld Margaret B. Sale

are allowed a claim of set-off f'Or an indebtedness 'Owedby
them t'ONormandy Village, Inc. of $3,275.00 with interest,
f~omMarch 19,1957..
(6) The exception of She'rwin-Williams Paint Co., Inc. that

its claim was not considered by VV. D. ,Villiams, Master
Commissioner.

And the Court having maturely considered the memoran-
dum filed by :counsel in this cause, the Court d'Oth hereby
sustain the Commissioner's report filed by 'V. D. Williams
on June 3, 1958, in all particulars, except the mechanics'
liens hereafte'r noted are declared not to be valid mechanics'
liens:

The mechanics' liens filed by Gordon Shelton against the
six pi'operties owned by ,Valter Ogus and Valerie E. Ogus,

which are Iiots 80, 82, 84, 85, 86 and 88 in Not-
page G19 r mandy Village Subdivisi'On and the mechanic's

, lien filed by Gordon Shelton against T. Battaile
Sale, Jr. and Margaret B. Sale on Lot 67 .ofNormandy Village
Subdivision, and the mechanic's lien filed by A. Hadrup
again:st T. Blilttaile .Sale, Jr. and Ma:rgaret B. Sale against
Lot 67 in Normandy Village Subdivision, and the Court
doth so adjudge, order and decree, and to which ruling of the
Court counsel foOl'Gord'OnShelton and A. Hadrup do hereby
take exception.
And the Court d'Oth further adjudge, order and decree

that the said Gordon Shelton and A. Hadrupshall become
general creditors of Normandy Village, Inc., Valley Lane
Corporation and Dawn Lane Corp'Oration,in the am'Ountssued
.for in their mechanic's liens.

The Court doth further adjudge, order and decree that
.Julien .J. Mas'o'nand .WilliamM. Scaife, Jr., Special Receivers
of Normandy Village, Tnc., do forthwith obtain .bids from at
least two, or moOre,.reputable contractors for the building
of the reta.ining~va.n on the property forme'rly 'ovmed by
N.ormandv Village, Inc. except property now owned by the
Citv of Fredericksburg, but the 'said Special Receivers are
authorized to let said bids for a concrete retaining wall in-
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stead 'Of a stane retaining wall, ta which 'Order 'Ofthe Caurt
exceptian is taken by caunsel far Narmandy Village, Inc.,
M. H. Shad in and David L. Kinsey.
And the Caurt dath further 11'ateexceptian 'Onthe part 'Of

T. Battaile Sale, Jr. and Ma:rgaret B. Sale, by caunsel, as
to the Caurt's ruling that the setaffs, claimed by T. Battaile

Sale, Jr. and Margaret 'E. Sale are nat all'Owed.
page G20 { And the C'Ourtdoth further nate exceptian by

caunsel far M. H. Shadin and David L. Kinsey
ta the ruling 'Of the Caurt that the mechanics' liens are
allawed Go'rdan Sheltan 'OnLats69, 70, 71 and 72 'Ofthe
Narmandy Village Subdivisian; that exception is taken by
caunsel far Normandy Village, Inc. ta mechanics' liens being
allowed by Gardan Sheltanan Lats 78 and 79 'Of Narmandy
Village Subdivisian and by caunsel :Val' N'armandy Village,
Inc., Dawn Lane Carporatian and Valley Lane Corp'Oration,'
caunsel far ,"TilsanBras., Inc. andc'Ounsel far M. H. Sharlin
and David L. Kinsey ta theallawail1ce 'Of a fee 'Of 2%% tiO

Gaal'rick, Ashby and \'Vhitticar, attarneys far note holders
'Of Deeds of Trust in default, and a.ll 'Of which exceptians are
hereby nated. . .
And it further appearing ta the Caurt that the ,claim 'Of

Sherwin-,Villiams Paint Ca., Inc., in the sum 'Of $445.21 is
a just claim against N'OrmandyVillage, Inc., the Caurtdoth
decree that said Campany be declared ta be 'One'Of the genei'al
. creditars 'Of N'O'rmandyVillage, Inc. .

mntel' this 24 Octabet, 1958.

LmON M.BAZILE, .Judge.

page G21 {
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•

•
Filed Nov. 12, 1958.

"';
, ';',~

. r" ~•.{,

Mr. M. H. ,Villis,Clerk
Circuit Caurt ,'Of' the City
Frederickshl1'rg, Virginia

M. H. ,VILLIS, Clerk.

Navember 10, 1958.

'Of Fredericksburg
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Be : Normandy Village, ~nc., et also
V.

A. Hadrup, etals.

Dear Mr. Willis:

I wish to give y'Ounotice of our intention to appeal that
certain suit styled A. Hadrup, et als., V. Thomas Battaile
Sale,J r., et alsowhich was heard in the ab'Ovestyled consoli-
dated causes and will accordingly present to the Supreme
C'Ourtof Appeals 'OfVirginia a petition f'Oran appeal to the
final order entered therein upon the following assignments
of error. '

L The C'Ourt erred in overruling the report of W: D.
\Villiams, Maste'r Commissioner, which upheld the validity
of a mechanic's lien filed by A. Hadrup, General Contractor,
and W. C. Spr~.tt ,and W. C. Spratt,' Jr., Partners, Trading
as Fredericksburg Pipe & Supply Company against the house
and lot known as Lot #67 Section 4 'OfN'OrmandyVilliage
Subdivi~ion, Fredericksburg, which was owned by Thomas
Battaile Sale, Jr., and Margaret B. Sale. The action .of the
CQurtwas contrary to the law and the evidence and in direct
conflict with the provisions of Chapter 1, Title 43, Code of
Virginia, 1950,as amended.
2. The Court erred in 'Ove'rruling the findings of Com-

missioner Williams in regard to the mechanic's lien set out
in paragraph 1, in as much as no proper exception was taken
thereto by 'counsel for any party in intere'st.
3. The Cou'rt erred in considering an exception nnted to the

finding of CommissionerWilliams inregard to the mechanic's
,lien set out in paragraph 1, in as much as it was not filed on
behalf .of any party in interest in that cause and it failed to
set 'Out any proper or clearly designated assignment of
error.

It is requested that )'Iou proceed to make up the record
in the cause in accnrdance with the rules pro-

page G22r mulgated by the Supreme Court of Appeals of
Virginia.

Vel;')Tsincerely yours,

WM. J. GIBSON.
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Filed December 1, 1908.

M. H. WILLIS, Clerk
By CHARLES H. BERRY,Deputy.

STATEMENT OF FACTS.

In the summer of 1954, M. H. Sharlin, David L. Kinsey
and Henry A. Cheschire formed a Delaware Corporation,
inGorporated as Normandy Village, Incorporated. Normandy
Village, Inc., purchased a large tract of real estate in the
City of Fredericksburg, subdivideq it, and began the con-
struction of a large number of houses. As the project con-
tinued va.rious'other corporations were formed by the same
parties for the same purposes.
In the summer of 1957, the affairs of the corporat~ons be-

Gamehopelessly entangled and a largenumbe~r of claims were
asserted against' them"and mechanics' liens were filed against
lots and houses of the corporations and against lot and houses
of thase who purchased properties fr,om them. The various
suits were cons'Olidatted'by a proper orde'r of the Court with a
suit styled Normandy Village Incorporated v. A. Hadrup,
et also There was a reference to ,TV. D. Williams, a Special
Commissioner in Chancery for the Ci'rcuit Court 'Of the City
of Fredericksburg, Vitginiaj who was directed, .among ather
inquiries to report upon the following:

page G24 r "The validity of the, mechanic's liens which
have been asserted in these causes against the

properties standing in the names of the parties hereto."

One' of the suits was filed by A. Hadrup, General Con~
tractor, and ViT. C. Spratt and W. C. Spratt, Jr., Partners,
Trading as Fredericksburg Pipe & Supply Company against
Thomas Ba.ttaile Sale, Jr., and Margaret B. Sale, et alsoon the
17th day of October, 1957, to e'nforce their mechanic's lien
for the sum of One Thousand Two Hundred and Sixtv-five
Dollars .($1,265.00)filed ,onthe 29th day 'OfJuly, 1957,against
the hcnlsliand lot known and designated as lot #67 Section
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4, Normandy Village, Fredericksburg, Virginia, which was
conveyed to the Sales by NQrmandy Village, Inc., by deed
dated April 3rd, 1957, and duly recorded in the Clerk's Office
of the Cir,cuit Court of the City of Fredericksburg, Virginia.
The mechanic's lien was filed for the plumbing and heat-

ing work performed in the hause pursuant ta the terms of
A. Had-rup's C'Ontract with Normandy Village, Inc., in the
amount af $1,265.00,an assignment af this sum was duly made
by A. Hadrup to the Fredericksburg Pipe and Supp11y C'Om-
pany. Although all af the plumbing wark was nat c'Ompleted
priar to. the transfer af the prQperty by Narmandy Village,
Inc., to the Sales and the hause itself was nat campleted at
that time, the w'Orkta be perfarmed and supplies furnished by
A. Hadrup had been campleted. The Sales made na inquiry.
as ta whether lOrnQt the pe'Oplewha perfarmed the wark lOr
furnished the supplies had been paid. ,Vhile the mechanic's
lien was filed an .July 29, 1957, the hQuse was nat campleted
by the Sales until the secand week in August, 1957. Sale
was indebted ta N'Ormandy Village, Inc., far the sum 'Of
$3,250.00, evidenced by a negatiable nate which 'was nat
produced and requested in the hearing before the Cam-

. missianer tha.t, if the mechanic's lien be upheld,
page G25 r he be alLawed a credit for that amaunt up'Onhis

nate in fav'Or af Narmandy Village, Inc. .
The Cammissianer, W. D. 'Williams, in his repart filed 'On

the 3rd day af June, 1958, upheld the validity of the
mechanic's lien and disallawed the c'Ontentian 'Of Thamas Sale
that he be allawed a credit :rIOI'that sum upan his nQte.
Caunsel far Thomas Battaile Sale and Marg'aret B. Sale

did nat except to the repart af the cammissianerin sa far as it
upheld the validity af the lien, but did except ta the refusal
Qf the Cammissianer ta allaw the credit. .Julian J. Masan, as
attarney far Normandy Village, Inc., Valley Lane Carpara-
tiQn,Dawn Lane Carparatian, M. H. Shadin, David L. Kinsey,
'Valter M. Ogus and Valel'ie Ogus, in hiR exceptians ta the
repart of the Cammissianer in sa far as they applied to this
suit, set 'Out as falLaws:

"The Cammissianer further faund tha.t the mechanic's lien
taken by A. Hadrup against Thamas Battaile Sale and Mar-
garet B. Sale was a g'Oadand valid mechanic's lien; to which
exceptiQn IS taken."

Over tlle abjectiQns 'Ofcaunsel far A. Hadrup, ef als., being-
the same as were assigned as errar in the lettor filed hy him



A. Hadrup, et aI., v. Thomas Battaile Sale, Jr., et a1. 11

'with the Clerk, the Oourtentered a decree overruling the
report of the Commissioner and denying the validity of the
lien, from that decree this appeal is noted.

We agree that the foregoing is a correct statement 'Ofthe
facts pertaining to this cause.

COLEMAN & GIBSON
Attorneys at Law
403 William Street
Fredericksburg, Virginia

By 'W1\1:. J. GIBSON

page G26 t Seen:

GOOLRICK ASHBY & WHITTICAR
Attorneys at Law
Princess Anile Street
Fredericksburg, Virginia

By JAMES ASHBY, JR.

JULIAN J. MASON
Attorney at Law
Bowling Green, :Virginia

.. JOHN A. JAMISON
Attorney at Law
912 Princess Anne Street
Fredericksburg, Virginia.

I, Leon M. Bazile, Judge of the Circuit Court of the City of
Fl;edericksburg, Virginia, do hereby certify that the fore-
going is a true and. correct eopy or report of aU of the pro-
ceedings, testimony, exhibits and 'Other incidents of the trial
of the cause of A. Hadrup, et als., v. Thomas Battiale Sale,
.Jr., et 'Ills., tried in t.he consolidated causes 'Of Norm!1ndy
Village, Inc., et als., v. A. Hadrup etals. in the Circuit
Court 'Ofthe City of Freder1cksburg. -
Given,under my hand this 1 day of December, 1958.

LEON M. BAZILE, ,rudge.

• • • • •
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page G30 r I, M. H. Willis, Clerk o'f th~ Circuit C'Ourt of
the City 'Of Fredericksburg, Virginia, certify

that Pages G 12 thru G 20, indexed as the Opinion of the
Court and ,Final Decree, are ph'Oto copies 'Of the original
papers from the cause 'OfNormandy Village, Inc., etals. v. A.
Hadrup, et also (C'Onsolidated Causes). The orignal 'Opinion
and decree are being transmitted to the Supreme Court of
Appeals 'Of Virginia in the causebf Norrnandy Village,
Inc. et also V. A. Hadrup,et also

Given under my hand this 9th day of .JannaT)' 1959.

M. H. WILLIS, Clerk.

• • .. • •

A C'Opy-Teste:

H: G. TURNER, Clerk..
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