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NOTICE TO COUNSEL

This case probably will be c~lled at the session of court to

be held. 'J 1959
You will be advised l~Qr more definitely as to the date.
Print names of counsel on front cover of briefs.

Howard G. Turner, Clerk

Record No. 5004

VIRGINIA:' .

In the Supreme Court of Ap.peals held at tJle Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 12th day of March, 1959.

JOHN W. WALTHEW,

agai1ist

Plaintiff in Error,

B. W. DAVIS, SHERIFF, ADMINISTRATOR, ETC.,
Defendant in lDnor.

From the Circuit Gourt of Spotsylvania County

Upon the petition' of John W. Walthew a writ of error is
awarded him to a judgment rendered by the Circuit Court of
Spotsylvania County on the 10th day of October, 1958, in a
certain motion for judgment then therein depending wherein
B. W. Davis, Sheriff-Administrator of Helen Elizabeth
Taylor, deceased, was plaintiff and the petitioner was de-'
fendant; upon the petitioner, or some one for hini" entering
into bond with sufficient security before the clerk of the said
circuit court in the penalty 'of three hundred dollars, witI}
condition as' the law directs.
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RECORD
• • • • •
MOTION FOR JUDGMENT.

THE UNDERSIGNBD Sheriff-Administrator 'Of Helen
Elizabeth Tayl'Or, as will be shown by the certificate 'Of his
qualification hereto attached and made a part hereof, moves
the Caurt far a judgment 'Of TW'ENTY-FIVE THOUSAND
($25,000.00) DOLLARS, against the defendant, John "V.
Walthew, which sum is due by the said defendant ta the
undersigned far the death by wrongful act 'Of said Helen
Elizabeth Taylar, far this, ta-wit:

1. That, on the 22nd day 'Of December, 1956, plaintiff's
decedent, wha, with her aunt, had arranged ta fly ta Beckley,
"Vest Virginia, with tlie defendant as pilot in a plane loaned
'Orleased to the defendant by Davenpart Airlines, Incarpa-
rated, Richmond, Virginia, the 'Original intent being to fly
fram same field near Washingtan, D. C., but because of
weather conditians the defendant gl'aunded the said plane in
Spat sylvania Caunty, just immediately sauth 'Of Fredericks-
burg, Virginia, called the decedent in Alexandria, and asked
decedent ,and her aunt t'a drive to Fredericksburg far the
purpase 'Of making the trip; defendant, at that time, being at

the Shannan Airpart.
page i-a ( 2. It was after 6 :00 a'clack P. M. and dark

befare the plane was ready far the, take-aff. The
weather conditians were bad; there was ground fog farmed, 'Or
farming, aver the field. 'There were na instruments in the
plane rated far night flying; the runway lights 'were fagged
in, and the windshield was fagged up, with na windshield
wipers, obscuring the frant visian of the pilat.
Natwithstanding these canditians, the defendant, with two

entirely inexperienced wamen, attempted a take-aff fram 'One
'Of the airstrips an the field, ran the plane 'Off'Of the airstrip
befare it left the g-raund and crashed inta' a cinderblack
building an tlle field, wrecking' a partian of the building and
killing the decedent.
The undersigned charges that the said defendant was

guilty 'Of bath ordinary and gross negligence in his 'Operatian
'Of the plane and ,as the result 'Of such negligence, decedent
last her life. '

PLAINTIFF. therefore maves the Court for a judgment
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against the defendant in the sum of TWENTY-FIVE THOU-
SAND ($25,000.00)DOLLARS.

Respectfully,

B. "V. DAVIS, SHERU-'F-ADMI-
NISTRATOR of HELEN E,LIZA-
BETH TAYLOR, deceased .

By C. O'CONOR GOOLRICK
Of Counsel.

Filed in the Clerk's Officethe 16th day of August, 1957.

Teste:

.W. CARY CRISMOND, Clerk.

page 4 ~
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..ADDITIONAL GROUNDS OF DEFENSE.

In addition to.the Grounds of Defense filed by the defendant
in the above case in September 1957, the defendant sets forth
the following additional grounds of. defense.

1. The defendant denies each and every allegation of negli-
gence on his part set Qut.in the Bill of Particula,rs filed in
this case.
2.. The defendant avers that there should have been some

light to show the location of the building situated close to the
runway with which the airplane operated by the defendant
collided and that the failure to have this building designated
by a light was the primary cause of the accident.
3. The defendant avers that any acts on his part in at- .

tempting to take off under the then existing circumstances
which contributed to the collisi:onwould in no event constitute
more than errors in judg-ment and would not be such negli-
gence as to render him liable for damages in this case.
4. The defendant avers that in no event was there any gross

negligence on his part which caused the injuries and resulting
death of Helen Elizabeth Taylor, and that in order for the
plaintiff to recover in this case, it is necessary to prove that
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this defendant was guilty of gross negligence which caused the
death of Helen Elizabeth Taylor.

The Court instructs the jury that if you believe from the
evidence that the building with which the airplane c\?llided
was not lighted alid that the failure to have a light on this
building was the proximate cause of the collision, then you
will find your verdict for the defendant.

Refused May 9, '58.

L. M.'B.

page 12-c r INSTRUCTION F.

The Court instructs the jury that in order for the plaintiff
to recover in this case he must prove by a clear preponder,.
ance 'Of the 'evidence that the death of Helen Elizabeth Taylor
was caused or resulted from the gross negligence of the de-
fendant, Walthew, that is, such utter disregard or prudence
as to constitute total indifference and complete disregard
of the safety of his guest, Helen Elizabeth Taylor, and if the
plaintiff fails to prove this, you will find for the defendant.

RefusedM'ay 9, '58.

L.'M. B.

page 12-d r INSTRUCTION G.
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The Court instructs the jury that although you may believe
from the evidence that Walthew was negligent, that is, he
failed to observe the care which a reas'onably prudent man
would have done under the circumstances in attempting to
take off under the then existingcircumstances,- this does not
justify a \lerdict against the defendant and before the plain-
tiff can recover in this case he must prove that the defendant,
Walthew, in attempting to take off at the time w~s guilty
of utter disregard of prudence amounting to total indifference
and complete neglect of the safety of his guest, Helen Eliza-'
beth Taylor.

Refused. May 9, '58.

L. M. B.

page 12-e r INSTRUCTION H.

The Court instructs the jury that if you believe from the
evidence. that the attempt on the part of the defendant,
Walthew, to take off under the then existing circumstances
constituted ~Jl error in judgment on the part of VV'althew but
did not indicate a heedless and reckless disregard of the
rights of his guests, nor show such utter disregard of
prudence as to .constitute total indifference, and complete
disregard of the safety of his guests,' you will find your
verdict for the defendant.

Refu,sed May 9, '58.

L. M.B.
page 13-a r INSTRUCTION NO.1.

L. M. B.

The Court instructs the jury that the defendant, 'Val thew,
as pilot of the airplane in which Miss Taylor was riding, owed
to her the duty of exercising ordinary and reasonable care
to avoid injury to her; that is, the same degree of care for
her safety which would be required of any reas,onably com-
petent and prudent airplane, pilot with regard to a guest in his
plane, and if the jury believe from the evidence that Walthew
violated this duty, then he ,vas guilty of negligence, and if
you find that said negligence was the proximate cause of the
death of Miss Taylor, the jury should find for the' plaintiff.

Given May 9,'58.
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• • • • •
page 13-b r INSTRUCTION NO.2.

The Court instructs the jury that negligence, as spoken
of in the Court's instructions, mea,ns the failure to use such
care and caution as a reasonably prudent man would ordi-
narily have used under the circumstances shown by the evi-
dence.

Given May 9, '58.

L. M.B.
• • • • •

page 13-c r INST;RUCTION NO.4.

. The Court instructs the jury that if they believe from the
evidence that the defendant Walthew in attempting to take
9ff from Shannon field drove his plane 'Offof the 300 foot
air strip, collided with a building approximately 36 ft. from
the left boundary of the air strip, looking to the directi'Onin
which he was going, killing Miss Taylor, and if you further
believe that under all the facts and circumstances shown by
the evidence that this was negligence on his part and that
such negligence was the proximate cause of Miss Taylor's
death then the jury should find fo!' the plaintiff.

Given May 9, '58.

L. M.B.
• • • • •

page 14-e r INSTRUCTION NO.5.

. The Court instructs the jury that one who V10luntarilyrides
.as .a guest in an airplane does not assume 'Orundertake any
risk, other than the usual risk of flying with a reasonably
competent pilot. Such guest does not assume the risk that
the plane may be improperly, carelessly or negligently
operated.

Given May 9, '58.
L. M. B.



L. M. B.

OPINION. OF THJD COURT.

This is an action for death tort growing out of an air-
plane accident.
The facts appear to be as follows: The plaintiff's intestate

and the defendant were engaged to be married. They in-
te1ided to visit some friends iil 'Vest Virginia during the
Christmas holidays.
The deceased lived in 'Vashington. The defendant rented a

plane from Davenport Airline Company in Richmond. The
plane was to pick up Miss Taylor and her aunt and her small
san in Alexandria.
There was such a ground fog in the area ofW ashington,

he could not land. About Quantico he ran into the fog and
after some time turned bl1ck to Fredericksburg and landed
about 4:00 o'clock P. M. at the Shannon airport at Fredericks-
burg, Virginia. , '
,There he 'phoned Miss Taylor and her party to come to
Fredericksburg. .

They arrived at the airport shortly- before 5 :45
pag'e 17-3. r P. M. It was then dark.

The defendant testified that before he took 'Off
he knelv that the ground fog was rising. .
He had only seen the runway from which he was to take

off from the air.
At the tinle he took. off his windshield was obscured by

fog; although he said he did not know that it was otherwise,
he would have ~otten out and cleaned it.
There were lights along the runway to show the marker:

line thereof. But due to the fog he apparently mistook some
lig'hts in a house 'Off the runway for the marker lights.
-The defendant testified that the safe mileage visibility £01' a

takeoff. at night is three miles and although the visibilitv was
only about half a mile he attempted to take off, heca~se he
had done so before and was familiar with the area. .
.Just before he took off the f.og was about three feet thick

, and about that height above the ground. "
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He testified that his lights were of no value 111 a fog.
His airplane had no windshield wipers.
When he took off he could see nothing out of the windshield

and his only view was out of the window to the left.
As he came down the runway he saw a marker light an his

left which was closer to his left than it should have been and
he turned his plane sharply to get nearer the center of the run-

way and at a speed of 40 miles per hour withaut
page 17-b r seeing where he was going he ran aff the left side

of the runway and collided with a building off of
the runway. .
Miss Taylor died as a result of this colliSlon. The defend-

ant was injured.
The lights along the rUllway on both sides thereof were at

100 feet intervals and they were lighted every 200 feet.
Due to the condition of his windshield instead of lining his

plane with the marker lights he lined it with the lights of a
house some distance to the left 'Ofthe marker lights and got sa
far to his left that notwithstanding his turn to the right, he
collided with the building off of the runway on the left. '
The runway was 300 feet wide and 3000 feet in length.
The marks left by the wheels of the plane showed that it

started from about the center of the runway and then went in
a gradual variation to the left until it contacted first a fence
and then the building. These tracks were visible f'Or 428
feet and they ran on a course about 200 degrees which was
20 degrees to the left of the center line of the runway; and the
tracks of the plane showed that it went between some of the
runway lights before it went off of the runway; and these
tracks showed tha t the bearing of the runway was 220 degrees
and that the tracks made by the airplane were 20 degrees to
the left far a distance of 428 feet.
The fence between the runway and the building collided

1AJith 'was36 feet off of the runway.
The defendant testified that when he saw the marker light

to his left, he was so close to it he turned his
page 17-c } plane to the right and in less than one second he

collided 'with the building.
Although this was the first time the defendant had at-

tempted to take off from Shannon airport, he arrived there in
day-light and admitted that he sawall of the buildings around
there including the one he collided with.
He testified "that it was at his request that the lights of the

fieldwere turned on and notwithstandin~ this instead of lining
up with these lights he lined up with the lights of a house to
the left of the runway.
On cross examination the defendant was asked this ques-
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tion: "You mean to say that you, without any investigation
of the 300 foot right of way, that you deliberately lined up
without any investigation with a light on the run way and
another one in a private house and tookoff~ That is what
you did, was it not ~"

"A. That is what I did in effect."
"Q. You do not call that negligence, do you ~',
"A. That was an error in judgment, yes, I don't deny

that" (R., p. 106).

Mr. Garin the inspector for the Civil Aeronautics Admi-
nistration testified that he examined the plane after the
collision and found that it was not fully equipped for instru-
ment flying. The defendant told Gorin that at the time he
took off the visibility was less than ,one-halfmile with ground
fog (R., p. 55).

Oounsel for the defendant took the position
page 17-d r that the rule of Boggs v. Plybo'Y'n, 157 Va. 30,

160 S. E. 77 (1931) should be applied to the
,operation of an airplane while counsel for the defendant
contended tllat the rule of 'ordinary negligence ought to be
applied.
While the Court has no quarrel with the gross negligence

doctrine as it applies to automobiles it did not feel that that
doctrine should be extended to the operation of airplanes.
Automobiles in the hands of a careful driver are about

as safe a mode of conveyane as there is to-day; in the hands
of a reckless driver they are about as dangerous a vehicle
as is on the roads.
Between recklessness and slight deviations which the most

c?-reful driver will occasionally fall into there is a vast
difference and it is to be noted that the General Assembly
of Virginia has made statutory the ruling in Bogqs v. PlJJborn,
supra. Code Section 8-646.1. This section reads as follows:
" N(j person transported by the owner or operator of any
motor vehicle as a guest without payment f'Orsuch transporta-
tion and no personal representative of any such guest so
transported shall be entitled to recover damages against any
such owner or operator for death or injury to the pers'On
or praperty of such guest resulting from the operation of such
motor vehicle, unless such death or injury was caused or re-
sulted from the gross negligence or wilful and wanton dis-

regard of the safety of the person or property of
page 17-e r the person being so transported an the' part 'Of

such owner or ,operator."
.The General' Assembly, however, has, by Code Section
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22-289 made Section 8.646.1 inapplicable to injuries to school
children where the damage is covered by a liability policy
of insurance. Code Sec. 22-288.
By Code Section 46-1 (13) a motor vehicle is defined as

"Every vehicle as herein defined which is self propelled or
designed for self propulsion."
All of the. sections of this chapter makes it clear that this

definition applies to motor vehicles of the automobile and
truck species and that it has no reference to airplanes.
"Vhen we come to consider airplanes we find that the

General Assembly bas enacted a comprehensive statute with
reference to Aircraft, Airmen and Airpol'ts generally. This
is Chapters 1-5 of Title 5 of the Code.
Section 5-1 (c) defines an aircraft a.s follows: '" Aircraft'

means any contrivance now known, or hereafter invented,
used or designed for navigation of ,or flight.iil the air, except
a parachute or ,other' contrivance designed for such naviga-
tion used primarily as safety equipment." '
Nowhere in the five chapters on the subject of Aviation is

there found any statute similar to Code Sec. 8-646.1 which
applies to automobiles and other such m.otor vehicles .
. The rule Expressio Un4s Est Exclusio Alterius which means

that the expression of ,one thing is the exclusion
page 17-f ~ of another is of frequent application in the. COll-

struction of statutes, 25 Am. & Eng. Enc. of L.
(2nd Ed.) 604.
It seems to the Court that the Genera.l Assembly having

made the gross negligence doctrine applicable to automobiles
and such vehicles and having at a later date enacted a com-
prQl1ensivestatute relating to airplanes without such a provi-
s~onshows that the General Assembly intended that the gross
negligence rule should be limited to motor vehicles which
travel over the roads. '
Now we come to consider whether the Courts in view of

this should make the gross negligence rule applicable to air-
planes.
There is no similarity between an automobile and an air-

plane. They cannot be operated on the same kind of moto)'
fuel. Their' motors are different: whereas, an automobile if;
intended to travel within one ten foot lane and on some roads
w~thin an eight foot lane, an airplane llas a great spread of
'wmgs.
Almost a.nybody Call learn to drive an automobile; that i"

not true of airplanes; the operator must be specially trained
and he must he liceuf;ed by both tlle Commonwealth and the
. Federal government to d.o ,,0.
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Cars equipped with fog lights call go through the heaviest
fogs without difficulty.
Planes are subjeCt to fogs, rain, wind, etc. and require the

highest degree of care for their operation at all times. The
slightest deviation from what a pilot ought to do may, and
generally, results in disaster.

'Vhen we consider what a danger,ous instru-
page 17-g r ment an airplane is, it would seem that there is

no justification for applying the grass negligence
doch:ine to the operation of airplanes.
Certainly no Court sa far as this Court )Jas been able to

ascertain has applied the gTOSS negligelilce'doctrine to the
operation 'Of airplanes.
In Cape Charles F[;ying Service v. Notting7wm" 187 Va.

444, 450, 47 S. E. (2d) 540 (1948) the plaintiff who was
injured was a g1:Iestof the defendant corporation. The
trial court applied the Ordinary Negligence rule and the
appellate Court in an able 'Opinion by Mr. Chief Justice
Hudgins affirmed the lower court.
The negligence of the defendants in that case was slight

compared ta the negligence of the defendant in the case at
bar.
The Chief Justice said (187Va. 452): "* * * It is conceded

that plaintiff was injured by a machine o'wnedby defendant
corporation, and operated by its employee. The dominant
issues were (1) whether the defendants were guilty @fnegli-
gence, and '(2) whether the plaintiff was g1.1iltyof contributory
negligence. These issues were fairly submitted to the jury in
the five instructions given for plaintiff and the six instructions
given for defendants. ~,~,*"
Although our Court has. adopted the gross negligence doc-

trine as ta automobiles it has held that the negligence of the
driver is sometimes so gross that it becomes gross negligence

as a matter of law. Collins v. Robinson, 160Va.
page 17-h r 520, 169 S. E. 609 (1933). In that case the trial

court an the authority of Bog,f)s v. Plyborn, 157
Va. 30,160S. E. 77 and Jones v. Ma.ssie, 158Va. 121, 163 8. E.
63 (19 ) set the plaintiff's verdict. aside. The Court re-
versed the trial court and said: .

"The great weight of the evidence in the case at bar shows
clearly that the defendant who admittedly knew of the ap-
proach of the oncoming car, with ample time to pull to his
side of the road, drave his car around the curve, on the inside
thereof, in the night time on a twenty-two foot road and
directly in the lawful path of the oncoming car. He was not
driving all the right. side of the road as required by law and he
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could not see around the curve or over the curve, by reason of
the bank on the inside, though he could and did see the re-
flection and flash of the lights of the Turner car. He was
solely responsible f01" the collision a1w his conduct on that
occasion, as amatter of law, a11tounted to gross or g1"ea,tnegli-
gence. There being no evidence of any contributory negli-
gence on the part -ofthe plaintiff, he was entitled to recover."
(Italics supplied)
So it has likewise held that the defendant was guilty of

gross negligence as a matter of law in Steele v. Crocke1:, 191
Va. 873, 62 S. E. (2d) 850 (1951.). .
There Mr. Justice Spratley speaking for the Court said:

(1.91.Va. 830) "If reasonably fair minded men may differ
as to' the .conclusion of fact toObe drawn from the evidence,
or if the conclusion is dependent upon the weight to be given
the testimony a jury is the proper tribunal to decide the ques-

tionof negligence, ordinary or grass. Thornhill
page 17-i r v. Thornhill, 172 Va. 553, 2 S. E. (2d) 318. But

'where fairminded men cannot differ as to the
conclusion, it becomes a question of law for the Court.
Drumwright v. Walker, 1.67Va. 307, 189 S. E. 31.0;Len/non v.'
Sm,ith, 173Va. 322, 2 S. E. (2d) 340; Smith v. Tu,n7Cr, 1.78Va.
172,1.78,16 S. E. (2d) 370,1.36A. L. R. 1251."
See also Hanson v. Lewis, 1.1Ohio Ops. 42, 5 Ohio Supp.

195 U. S. Av. 73 (19 ); Rich v. Finley, 325 Mass. 99, 12
A. L. R. (2d) 669 (1949); 6 Am.• Jur. p. 36, Sec. 60; and 2
C. J. Sec., p. 907 sec. 19. See also Read v. New YM"k City
Ai1'port Inc. et al., 259 N. Y. S. 245, 145 Misc. 294 (1932) and
Bru.ce v. O'Nea,.zFlying SM"vice Inc., 231 N. C. 1.81,56 S. E.
(2d) 560, 563 (1.949) and Southent Air Transp01't v. Gulf
Airwa,yS', Inc., 215 La. 366, 40 So. (2d) 787 (1949).
So here the facts are few and as to the question of negli-

gence undisputed. There can be no doubt about the fact that
he violated section 5.10.1 of the Code in what he did.
Without having' ]lis plane completely equipped .for night

flying', he attempted to take off after dark and in a fog from
an air field which he had never used before, and therefore,
was unfamiliar with. His windshield was so fogged he could
not see out af it and he neglected to clean it befol'e attempting
to take off. Through his foa:g:edwindshield he saw what he
thought were the marker lights of the field and lined his
plane up with one of these lig-hts and with a light in a building

some distance to the left of the runway. By so
page 1.7-j r doing 11ep;ot his motor speed up and was travel-

ling about 40 miles per hour when he ran off the
left side of the runway and t11rou,{tha. fence 36 ft. off of the
runway and into a building heyond tJlat fence.
If this was not gross negligenc(' of the grossest kind the
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Court would be unable to recognize such negligence. The
runway was 300 feet wide and 3000' feet long. His plane
was about 25 feet wide. 'If he had not been flying blind he
might have gotten by. But the conditions under which he'
took off made the collision inevitable. He could not see
where he was going; and, although he knew that the building
which he collided with was to his left. he steered his plane
so far to the left of the runway and -offof it tha.t he collided
with this building.
This in the opinion of the Court was gross negligence as

a matter of law.
Mrs. Taylor, the mother of the deceased, testified that de-

ceased was 19 years of age and employed by the Federal
Government; that she had eight other children, the youngest
being ten years of age and had social security; that she was
not e.mployed; that her daughter earned about $200'.00 per
month and assisted her. She further test.ified tllat she had
paid certain bills including the doctor and hospital; but. ha.d
not paid the funeral bill of $537.70and t.hat she had obligated
herself to pay this bill.
She was briefly cross examined about the relationship of

the deceased to the defendant and dismissed.
After plaintiff rested, the defendant recalled Mrs. Taylor

for furtheI' cross examination.
page 1.7-k( She was asked this question: "Mrs. Taylor,

you spoke about some bills; was there any in-
surance on vour daughted"
Counsel f~I' plaintiff objected and the Court sustained his

objection. .
The Court asked her: "Did your dailghter leave any

estate ~" She answered: "She did1}'t have any estate to my
knowledge.' ,

Exception was t.aken to the action of t.he Court in refusing
to allow him to inquire into insurance:
This was an action in tort. The issu() was: Did the de~

ceased come to her death ,through the negligence of the de-
fendant ~
It was elementary that when one dies funeral expenses

are incurred. The mother assumed the bill and the Court was
justified in refusi.ng to permit counsel to inquire into in-
surance on the life of deceased.
Our Court has been vety strict in refusing inquiry to be

made as to whether a defendant in tort is covered bv in-
demnity insurance. Ril1Jehea1.t & Dennis Co. v. Brown:. 1.37
Va. 670, 675, 1.20'S. E. 269 (1.923) and Lanha1n v. Bond, 157
Va. 1.67.1.73.1.60' S.E. 89 (1931),
In Rineheart & Dennis Co. v. B1'own, st/pm. Burks, .l. 'said
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"* * (, It is too manifest to need argument, and is conceded
everywhere, that the fact that a defendant is insured against
liability can throw no light on whether 'Or not he has been
. negligent in a given case. Consequently, evidence of such in-

surance is irrelevant and inadmissible in an
_page 17-1( action against a defendant for a negligent lll-

jury * «, *"
No matter how much insurance tIle deceased may have had

on her life it could not affect the right .of her administrator
to recover for her wrongful death. And the question was
clearly improper.
There is nothing in the case of Basham v. Ten'y, 199 Va.

817, 102 S. E .. (2d) 285 (1958), to the contrary.
There is one other question that should be considered.

When Hamilton B. G'Orin was on the stand, objection was
made to his using the report of his investigation for the pur-
pose of refreshing his memory on the ground that Section 581
of the U. 8. Code provides, that: "N'O part 'Ofany report 'Of
the Civil Aeronautics Board rela.ting to any accident, or the
investigation thereof shall be admitted as evidence or used
in any suit or action f6r damages growing out 'of any matter
mentioned in such report."
Notwithstanding this objection, the Court held that while

the report could not be.admitted in evidence that the witness
could use the same to refresh his memory.
In the lea:ding case all the subject Harrison v. Middleton,

11 Gratt. 527, 543-4(1854) Moncure, J. said: "* * * The law
on the subject is thus laid down in Greenleaf on Evidence, Sec..
436: 'Though a witness can testify only to such facts as are
within. his own lnw\vledge and recollection, yet he is permitted

to refresh and assist his memory by the use of a
page 17-m ( written instrument, memorandum, .or entry in a

book, and may. be compelled to do so if the writ-
ing is present in COUl't. It d.oesnot seem t,obe necessary that
the writing thus used to refresh the memory should have been
made by the witness himself, nor that it should be an original
writing, provided a.fter inspecting it he can speak to the facts
from his own recollection.' 'And it is not necessary that the
writing thus used to refresh' the memory should itself be
admissible in evidence.' Numerous. authorities are cited bv
the author which, I think, fully sustain his view of th~
law; * 'x' «'."
He also referred to the case of Jacob Vo Lindsa.y, 1 East

Rep. 460 in which a. "witness was permitted to refer to a
paper .which itself was not. admissible in evidence."
This has been the law of Virginia for more than one hun-

dred years.
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Certainly the Congress 'Ofthe United States has no lawful

authority to amend, re~al or otherwise regulate the law of
evidence in this Commonwealth.
Indeed the Supreme Court 'Ofthe United States in Putnal/'n

v. United States, 162 U. S. 687,694, 40' L. Ed. 1118 (1895),
quoted the saIne statement of Greenleaf quoted by Judge
Moncure in Harrison v. Middleton, supm and before doing S'O
said: "It is elementary that the memory of a witness may be
refreshed by' calling his attention to a proper writing 'or

memorandum. "
page 17-n For the foregoing' reasons the motion to set

aside the verdict of the jury will be overruled.
and judgment entered on the verdict. Counsel will prepare
the proper order.

LEON M. BAZILE, Judge.

June 11, 1958.

page 18 ~

• • •
ORDER.

• •

. THIS DAY CAM]jj again the plaintiff and defendant, by
their respective attorneys, and the Oourt having maturely
considered the motion heretofore submitted by counsel.for the
defendant t,oset aside the jury's verdict, is naw of the opinion
that the motion be overruled for the reasons set out in the
written opinion of the Court dated .June 11, 1958 and hereto-
fore filed, and said opinion is made a part of the record in
this action ..

WHEREUPON, it is considered by the Court that the
motion to set aside the jury's verdict be and the same is
hereby overruled and that the plaintiff, B. \V. Davis. Sheriff-
Administrator of the Estate of Helen Elizabeth Taylor, De-
cea~ed, re.cover of the defendant, John VV. \Valthew, the sum
of TEN THOUSAND ($10,000.0'0)DOLLARS, in accordance
with the jury's verdict, with interest tlJereon from the 9th
day of May, 1958, the date said verdict was rendered, as well
as his costs in this behalf expended, to which action of the
Court in 'Overruling the motion to set aside the verdict and
award a new trial the defendant duly objected and excepted,
a.nd the defendant ha,ring indicated his intention to a.pply to
the Supreme Court of Appeals for a writ of error, the ex'ecu-
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tion of this judgment is suspended for a period 'Of
page 18-a r sixty (60') days from this day, provided the said

defendant, or someone far him, shall within fif-
teen (15) days hereafter enter into a suspending bond in the
penalty of FIVE HUNDRED ($500'.0'0') DOLLARS, with good
security to be approved by the Clerk ,Ofthis Court, the said
b'Ondto be conditioned according to law. '

Enter.

LEON M. BAZILE, Judge.

Date Octob~r 10', 1958 .

page 20' r
•

•

•

•

•

•

•

•

•

•
,NOTICE OF APPEAIJ AND ASSIGNMENTS OF ERROR.

The defendant, John W. Walthew, hereby gives notice of
appe.a.lfrom the order entered October 9, 1958, by the Circuit
Court of Spotsylvania County in the above styled case and
sets forth the following assignments 'of erroOr.

1. The Court erred in granting at the request of the plain-
tiff andover the objections of the, defendant instructions Nos.
1, 2, 4, and 5. '
2. The Court erred in refusing to grant instructions F,

G, and H offered on behalf of the defendant.
3. The Court erred in refusing to grant .on behalf of the

defendant instruction E as in the form originally 'Offered and
in the form as re-offered (p. 114 of the transcript).
4. The Court erred in refusing to permit counsel for 'the

defenda,nt to ask Calla Taylor on cross examination whether
,or not she had received insurance upon the death 'OfHelen
Elizabeth Taylor.
5. The Court erred in denying the motion of the' defendant

to set aside the verdict of the jury and grant a new trial.

JOHN W. WALTHE,iV
By Counsel.
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•

•

•

•

•

•

•

•

•

•

'Filed Nov. 15, 1958.

•

page 4 r
•

•

•

..
•

•

•

•

•
.JOHN W. WALTHEW,

upon being called b)TMr. Goolrick as an adverse witness, first
being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Goolrick:
Q. Will you please state, Mr. Walthew, your full

page 5 r name, your age, residence, a:Qdpresent occupation'
A. My nam~ is John W. Walthew, 27, I amfrom

West Point, Virginia. I work for the Chesapea~e Corporation
of Virginia at West Point, and that is a pulp and pape.r mill.

Q. For whom were you working a.t the time of this accident,
or just before the acCidenthappened~

A. I was working for Carter Aviation in Richmond as an
aircraft mechanic.

Q. Vi!as t.he plane in which you were to travel to Beckley
your plane, or did it belong to some other corporation?
,A. The, plane I rented from Davenport Airlines, also of

Richmond .
. Q. That is a Richmond Airline Company, do they lease

planes?
\ A. Theydo.

Q. You leased this plane for the trip to Beckley, West Vir-
ginia.' From Richmond, were you going first to Alexandria
to pick up Miss Taylor, her aunt, and her little boy?
. A. I was going to Alexandria to pick up Miss Taylor, her
aunt, and little boy. .'

Q. You might tell the jury at this point what prevented you
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from ,going there and taking on the passeng"ers at that point.
A. There was ground fog in the area of V\T ashington and I

could not land. .
page 6 r .Q. Where did you first come in contact with this

ground fog', was it north of Fredericksburg~
A; It was north of Fredericksburg in the vicinity of Quan-

tico.
Q. Do you happen to know how far Quantico is from F:red-

ericksburg~ .
A. Not off hand .
.Q. About nineteen miles, is it not ~
A. About nineteen.
Q. Then you had to turn back to Shannon Field ~
A. No, I did not turn back.
Q. 'What say f
.A,. I did not turn back at Quantico.
Q. I didn't say you turned back at Quantico, I said you had

to turn back before you got to Alexandria.
A. No, sir. I was returning to Richmond.
Q. You went back to Richmond? .
A. No, I was returning to Richmond to call the trip off; but

in the vicinity of Fredricksburg the weather was clear and I
landed there. .
Q. What was the. approximate. hour that yo'u landed at

Fredericksburg~
A. It was approximately 4 0 'clock.
Q. What was the approximate hour of your attempted take-

off from Shannon Field ~, .
page 7 ~ A. It.was approximately 5 :45.

.Q. It was dark then, was it ~
A. It was dark. Yes.
Q. Isn't it a fact, Mr. Walthew, that before you took off

you knew and saw this ground fog rising? . .
A. Yes, I knew and saw the ground fog. That was the. ob-

ject of my taking off, g-etting away from the coastal areas. If I
didn't I would have been grounded there for several days,
maybe.

Q. How long had you been a pilot 1
A. Since 1951. . .
.Q. Did you take a view, before this attempted take-off with

the plane, of the runway 1
A. I had landed on the runway and had seen it from the air.

Yes.
Q; Well, is it a fact, or riot, that when you did take off that

the obstruction lights at the western ,end-.:--Tsuppose' you
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'Would call it the. western end of' that runway-that you
..conldn 't see them at all ?

A. When I got in the plane I could see them.
Q. You could see T
A. I eould see them.
Q. Isn't it a fact that your windshield was fogged up so that

you couldn't see through it, and you had to look out the
side?

page 8 ~ A. That assllmption I made several days after
the accident, due to the fact that I did see an un-

lighted marker out of the side window, and due to the fact I
did not see the building until after the crash and the wind-
shield was gone..That assumption I made that the windshield
was at fault.

Q. Are you going to deny that assumption now? .
A. No. I deny the assumption then. I didn't know it was

fog at the time or I would have got out and wiped it off.
Q. Before you took off?
A.. Yes.
Q. You got out of your plane 7
A. ::r said I would have gotten out and wiped it off if I had

known it was fog.
Q. Didn't you make the positive statement that. it was

fogged up and I couldn't see through it? .
. A. That. is 'the assumption I made several days after the
accident. .

Q. Is that a different assumption and statement from that
'which you are making now? Did you tell the truth then, or
not?

A. I was telling the truth then, yes, sir.

Mr. Sutton : If Your Honor please, I respectfully submit
that the question is irrelevant and improper. He staled he

made an assumption several days later because of
page '9;~ certain other citcumstances.

The Court: He. may ask what he meant by the
assumption. .

Mr. Sutton: Certainly.

Q. You' make a positive statement to that effect, did you:-
not?

.A. That the windshield was fogged 7
Q. Yes. .
A. I said I thought the windshield was fogged, and I still

think-it was fogged.
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'Q. You say you could see those obstruction lights at the'
end of the runway'

A. When 1got into the plane, yes.
Q. Could you see them when you took off' You said you

couldn't see through the windshield' ,
A. 1saw what I thought was. the lights through the wind- -

shield.
Q; You thought they were lights' -
A. Well, they were lights.
Q. Were they obstruction lights at the end of the,runway'
A. No. Apparently they were lights in someone's kitchen

window. .
Q. Oh. You mistook lights in someone's kitchen window for

the lights on the field'
page 10 ~ A. It could very easily have been done. I mean '

the lights are thc;lsame color.
Q. Well, as a 'pilot, I don't know how expe,rienced you are,

you said you had right much experience, you regarded that
as a safe course to follow when you could see lights, in
somebody's kitchen window but you couldn't see the lights on
the air' field, the obstruction lights on the air field, and you
couldn't see,througIi the windshield ~

A. These lights-You need two points to establish a
straight line. Whether they were two runway lights, or
whether they were some other kind of lights they establishe.d
a straight line. That would have been the runway had they
been the runway lights. '

q. Were you qualified for fly~ngat nighU
A.lwas.
Q. How long have you be,enqualified for that' -
A. Since I got my commercial license.
Q. Did you have any instrument for night flying in the

plane'
A. The plane was completely equipped for night flying. Yes.
Q. Was it equipped for night flying?
A. Yes, sir; it was. -
Q. You say you were qualified for night flying'

A.lwas.
page 11 ~ Q. How long had you been qualified' ,

A. Sine;e I got my commercial license in Febru-
ary.

Q. Have you any document here to prove that you are qual-
ified for night flying?

A. Not here with me, no, sir.
Q. Where did that qualification issue from?
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A. It was issued trom Washington, .D. C., the Civil Aero-
nautics Commission.
Q. You do not have it with you?
A. No, sir, I did not bring it with me. I do not have it with

me.
Q. You did not make any statement to anyone that you were

not qualified for night flying?
A. No, sir, I did not.
Q. Did you have any discussion about that with Mr. Gowin

as to whether you were qualified for nig'ht flying?
A. No, sir, I don't recall any discussion.
Q. Before you left Richmond you had been at the airport in

Richmond for quite a while, had you not? .
A. Yes, sir.
Q. Did you'make any inquiry, I am not talking about in-

quiries ,from other pilots, did you make any inquiry at the
Weather Bureau there as to weather conditions?
A. Yes, sir. I was in the weather bureau all morning long,

from approximately 7 0 'clock until after noon.
page 12 r Q. I didn't ask you whether you were in there, I

asked you whether you made any direct request for
information for your trip to Beckley?
A. Yes, I made direct request. I went over the screens my-

self, with the help of the meteorologist there. I also listened
to other pilots' discussions as to where they came from and
where they were going.
Q. Wasn't your inquiry directed chiefly to the trip chiefly

between Richmond and Alexandria, and not between Alexan~
dria and Beckley?
A. No, I wouidn't say that. It was chiefly a general outlook

of the,whole trip. '
Q. Did you have, be'fore you left Richmond, reports that it

was fogged-up north of Fredl'lricksburg?
A. Yes. It was fog-ged-upand then it cleared up for a while,

and then it fogged-up again. It was variable.
Q. Are you sure that you had any weather briefing- for the:

trip to Beckley, or not? .
A.Absolutely.
Q.From Richmond to Beckley?
A. Absolutely. I had briefing on the complete picture.
Q. What was the ceiling, in your judgment, at the time you

attempted take-off from Shannon Field, and crashed ?
A. The ceiling? .

page 13 r 'Q. Yes.
A. That is straight up.
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Q. Yes:
A. I would estimate it to have been about four thousand

feet.
Q. Four thousand foot ceiling ~
A. Yes.
Q. 'What is considered a safe ceiling'?
A. At that time one thousand.
Q. You estimated the ceiling at that time to be four thou-

sand feet at :F'redericksburg when you took off?
A. The ceiling, yes;
Q.. What was the mileage visibility, in your judgment?
A. The visibility was varying. At times it was four m:iles,

other times less than half. .
Q. 'What was it when you took off?
A.. Appal"ently it was less than half.
Q. 'Vhat is supposed to be.the sa;femileage visibility for il

pilot to take off at night?
A. Three miles.
Q. Yet you took off with half a mile?'
A. Yes:
Q. Why?

A. I had taken off with less than half a mile be-
page 14 ~.fore.l had experience in it. I was also.very familiar
. . wit]~ that area. The majority of my night flying
was in this area.

Q. But the point is, as a careful pilot. is that a safe,mileage
distance when you just said that it should be three miles?

A. That is a limit put on it by a regulation.
Q. Are you supposed to follow those regulations?
A. In some conditions it would be safe with less than that,

and in some conditions it would not. be safe with even more
than that.'. . / .

'Q. Despite the fact that-you knew what the safe mileage was
vou t,ookoff when the visibility ,vas less than one-half a mile 7
.' A. Yes.' .'

Q. 'Vhat was the-what we call the thickness of the fog
when you attempted take-off?

A. The last time I looked at the fog before getting in the
plarie it was about three feet thick.

Q. In other words the fog was about that high from the
ground 7
'- A. About that high (indicating), yes, 'sir.

Q. vVas it a sketchy fog, or was it a steady fog all over? .
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A. I found out later, through discussion with the
page 15 ~ police officerwho was there, that it was in patches,

and moving slowly forward horizontally. '.
Q. Did you have or use any landing lights when you to'Ok'Off

because of fog ~
A. The lights do you no good in fog.
Q. Didn't you use your landing lights ~
A. I used them for taxiing, yes. I used the taxiing lights.
Q. You used the taxiing lights ~
A. Yes, sir.
Q. Did you have an instrument rating, Mr. Walthew?
A. No, sir, I didn 'fhave an instrument rating.
Q. 'Vell then, instruments, you say, were in the plane, but

you had no instrument rating~ .
A. The inshuments were there. I knew how to use them. I

had taken art instrument course.
Q. The point is: Were you supposed' to use them if you had

no instrument rating~
A. If I have an understanding' of instruments and know

how to use them, certainly I am supposed to use them.
Q. Even if it is a fact that you have no rating~ ,
A. If you have to use them you would be a fool to ign'Ore

them.
Q. "Vhat type of instruments were in this plane f'Or night

f1.ying~
page 16 ~ A. For night flying ~

'Q. Yes. .
A. It had the lighted instrument panel; it had the naviga:~

tion lights, and taxi lights. .
Q. It was equipped with a basic blind panel?
A. It was equipped with a basic blind panel.
Q. Tell the jury what this means.
A. It is a gyro instrument to give you your rate and direc-

tion of turn. "Without being able to see the horizon you cannot
tell which way you are. turning; and with a gyro instrument
you are able to ascertain your rate :md direction of turn. It is
.for that purpose. That is the basic instrument, along with your
air speed indicator, and your rate of climb indicator, and all
other instruments you need for any kind of flying.

Q. Was the plane equipped with wipers ~
A. No. Airplanes with aplastic windshield cannot have

windshield wipers. ,
Q.. It wasn't equipped with them?
A. No. No airplane, other than airline type, have wind-

shield wipers. .. .
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Q. Neither the jury nor myself know anything about air-
planes, you do not have to go into detail.
A. I would like to explain it.

Q. Do you remember, going back to the state-
page 17 r ment about the windshield being fogged up, do you

recall making, in the presence of Miss Patricia A.
Giles of Richmond, a-staternent; as follows:

"But the thing which restricted my visibility was the wind-
shield its being fogged up. The reason I say this is because)
just like I said, I saw that :plarker at the left side. Everything
at the left was perfectly clear. Yet in front I couldn't see any-
thing. "

A. That is just what I just told you that I decided after the
accident. After the windshield was gone then I could see. But
I didn't deliberately take off knowing that it was fogged up
and I couldn't see.

Q. You said, though, "Yet.in front I couldn't see any-
thing." That is quite a pOi!litivestatement, is it not?
A. Yes, sir. Aferwards realizing I didn't see it I knew I

couldn't have.
Q. Yet, notwithstanding that, you took off and the accident

happened?
A. I said this was all decided after the accident. Not while I

was taking off. .
Q. You are talking about the accident?
A. That's right. Yes.
Q. What you said was what you believed to be true, was it

not?
A. I believed it after the accident, not wl?en I

page 18 r was taking off.
'Q. You believed it after the accident, but not

when you were taking off?
A. That's right. . .
Q. Would you have made the statement that you couldn't

see anything after the accident, if you could have seen at the
.time of the accident?

A. I saw e;verything I expected to see when I was taking off.
Q. But you said afterwards you couldn't see anything.
A. Yes. I decided I could not see.
Q'.' Try to explain that to the jur3T,will you? I cannot get

that through my head.
A. All right. Taking off I lined up with these lights, that to

me were the runway rights; and on the way down the runway
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I glanced out the side of the window and I saw the cone, the
yellow cone, with no light on it. It was closer to my left than it
should have been, but not close enough to be alarming. So, I
started a slow, gentle turn to the right to take myself back out
toward the center of the runway.

I had been instructed to stay away from the right edge of
the runway because of the roughness. ,So, I was going a little
bit further than that, and I was riding the left edge to make

sure I missed it. But after making this turn I
page 19 r struck the building. This building was gray cinder

block ithere was no paint on it at all i and it
blended in very well with the fog; and there were no lights
on it.

Well, after I had hit it of course the windshield disinte-
grated. It was gone. And when the plane settled down I could
see what I had hit, although I couldn't see it before. From this
I just assumed that the windshield must have been fogged,
although I didn'tknow it when I started to take off.

By the Court:
Q. How much of a turn did you make?
A. It wasn't much of a turn. It was just a gentle, very slight

turn .. I mean I wasn't-There wasn't anything frantic,
'nothing to be alarmed about.

By Mr. Goolrick: (Continuing)
Q. How fast were you moving at the time?
A. At approximately 40 miles-an-hour, I would say.
Q. Were there any other injuries to the people in the plane ~
A. I was injured, yes, sir.

By the Court:
Q. Which side of the building, which side of the runway

was the building on~
A. The building was on my right.

Q. On your right ~
page 20 r A. Pardon me. On my left as I was taking off.

Q. The field itself was supposed to have lights
to keep you within the runway, was it not?

A. Yes, sir. There were white lights along the left and right
edge of the runway.

Q. The building was not within those lights, was itt
'A. No, sir, it was on the left.
Q. How far was it off the runway~
A. I couldn't say without going out and looking.
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Mr. Goolrick: We will have some testimony about the dis-
tance it was off:

Q. How close we.rethose side lights ,together ?
'A. I think' the space between the markers are a ,hundred
feet; every other one being lighted. That would give you two
hundred feet between lights.

Q. They only light every other one?
A. Every other one, yes, sir.

By Mr. Goolrick: (Continuing)
Q. Yoil said something about a light or lights which you

took to be the runway lights. What lights were you speaking
'of?
A. Well, when the windshield was gone I could see ahead

of me.. There was a light in a window in the house across
. the road, that I could distinguish the light before
page 21 ~ the windshield was gone; but I couldn't distinguish

the outline of the house.
Q. Where was that house, Mr. Thacker's home, where was

that home located relative to the, concrete building with which
you collided?
A. It would have been behind it from where I was coming

from.
Q. And to the left of iU
.A. And to the left of it.
Q. At some distance off the runway?
A. That's right, and to the left, because I had madetha

right turn after passing the ma'rker. Before that it was di-
rectlv in front of me.
Q.• Getting back to the runway, and I will be through in a

minute or two, I understood you to say, and I think it is true,
they have the runway lighted; this is a three hundred foot
runwayT
A: Three thousand feet.
Q. I mean the width of it.
A. Three hundred feet wide, yes, sir.
Q. Three hundred feet wide and three thousand feet long in

length, and just like this, the runway lights are on each side at
intervals. They are what, yellow lights T
A. White lights with yellow markers.

Q. At the end of the runway they have at the end
page 22 ~ what-they call obstruction lights, do they not?

A. No. At the end on the ground they are called
threshold lights. Obstruction lights are on utility poles, an,d
such as that.



27John ,V.Waltbew v. B. VV. Davis

John W. lValtliew.

Q. How are they located, at the end ofihe runway'
A. They wouldn't necessarily be at the end of the runway.

Anywhere in the vicinity they could have obstruction lights. _
Q. Don't they have lights on posts at the end of the run-

way 1 -
A. Yes.
'Q. They are red lights, are they not'
A. Red lights.
Q. That is what I am getting at. You say you could see those

obstruction lights at the west end of that runway when you.
took off1 .
A. You mean at the south end'
Q. VVell, south or west. '
A. Before I got into the plane, yes, I could see them.
Q. Could you see them after you had gotten in the plane?
A; Myback-
Q. You went this way 'and then you came back that way

A. I was lined up-
page 23} Q. After you taxied up to the north end and

turned and went south-
A. Yes.
Q. -could you see the runway lights then, the obstruction

lights, I mean'
A. I was looking at the boundary lights then.
Q. But could you see the obstruction lights 1
A. I did not see the obstruction lights afte,r I turned around.

No.
Q. Because the weather was too bad and fogged up ,
A. It may have been the reason, it may have been because I

wasn't lookulg at them. I was looking at something else.
Q. The visibility wasn't what the-regulations called for?
A. That may have been. '

By the Court:
Q. Will white lights show through afog?
A. If the fog isn't too thick; yes.
Q. They usually use yellow lights for fog, do they not'
A. Not around airports, no, sir. The runway boundary

lights are white; threshold lig-ht.sare green; obstruction lights
are red. They use that regardless of what weather

page 24 ~ there is. ..

By Mr. Goolrick: (Continuing)
'Q. When you left Richmond, if you hadn't encountered this

fog north of Fredericksburg which caused you to come back
and land at Shannon Airfield, your trip to Beckley would have
been entirely in the daylight, would it not?
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A. Yes.

•• • •• • •
Mr. Goolrick: One more question. Sit right there. You said

the plane was equipped for night flying. Was it equipped for
instrument flying at nighU
Mr. Walthew: It wasn't completely legal at the time far

instrument flying due. ta the fact that it didn't have a direc-
tional gyro in it. That is a compass, a gyro-compass is what
it is.

page 25 ~ JAMES B. DORMAN,
introduced as a witness in behalf of the plaintiff,

. fi'rstbeing duly sworn, testified as fallows:

DIRECT EXAMINATION.

By Mr. Goolrick:
Q. Will you please 'state your age, residence, and occupa-

tion'
A. Myname is James B. Dorman, age 48, I live in Hampton,

Virginia, and I am employed by the National Advisory Com-
mittee of Aeronautics at Langley Field, Virginia.

Q. Did you previously live in Fredericksburg, or in the
vicinity of FredeTicksburg'
A. Yes. I was employed by Shannon School 'Of Aeronautics

from October '53 ta March '57. -
Q. W"ere yau the manager 'Of the field?
A. At the time 'Ofleaving, yes.
Q. I wish, bef'ore I go into any 'Other questions, I wish you

would give ta the jury a.brief description of that field and this
particular runway.
A. The field is what we call a sod field, and quite a great

deal of those are used in the aviation industry. The fields are
usually taken care of somewhat like a golf eO'ursej 'Ofcourse,
the grass may not be as smoath as that, but the idea is a
drainage problem.

One runway is what we call a nartheast-south-
page 26 { west runway, and that is a. three thousand foot

. runway jand the other 'One is a short runway,.
which is two thousand feet.

N'Owthe one in particular, the three thausand faot runway
is three hpndred feet wide, so is the other 'One,and is three
thousand feet long; and toodo night flying there, why it is



John W. 'Valthew v. B. W. Davis

James B. Donnan.

29

equipped with white lights on each side of the runway, and
we have the blue lights at the end .of the runway, and then
£01' the obstructions, for telephone poles or anything of that
nature, why we have the red lights. That is what we call the
obstruction lights; and the blue lights are boundary lights as
well as the white lights, which are caned boundary lights.

Q. Will yo~ state at what intervals those boundary lights
are placed, approximately?
A. The approximate distance, and this would have to be

veryr.oughly, let's see, I will say that is lined up down both
sides of the runway that they are two hundred feet apart,
now they can be more 'or less, plus or minus fifty feet. I don't
know exactly.

Q. But they are supposed to clearly mark the tw.o sides of
the rmlway1
A. That is correct.
Q. All the way from one end of the runway to the other?

A. That is correct. .
page 27 ~ Q. vYe have spoken about the Thacker hQuse.

Can you describ~, lor can you tell the jury, from
your recollection as being manager down there, about bow
far, I don't know whether you Can tell them or liot, about
how far to the left the Thacker house is from the COIl crete
building that he c.ollided with 1 Ho,w far off the runway is
that concrete building, approximately 1
A. 'Vell, fr-om the edge of the runway and the boundary

lights approximately fifty feet. I am not sure on that distance.
Q. 'Vhereis the Thacker house situated?
A. The residence?
Q., Yes.
A. The residence house then ,,,ould be across, say plus ten

feet and probably plus twenty-five 0'1' thirty feet 'more.
Q. Both the concrete house and the residence being to the

left of the runway looking south 1
A.' Yes. That is correct.
Q. Did you see Mr. 'Valthew the evening .of this accidenU
A. Yes, I talked to John somewhere about 4 0 'clock when

he landed. I don't remember QUI' c.ollVersation, it was just
a greeting. I had known him just briefly through the business;
and tllen at approximately 5 :30 that evening I went 1.,0 go to
supper, and I stepped outside the'door with John and Russell

Stewart, the boy that was employed at the time
page 28 ~ there, and I remarked then that ground fog was

moving in and tlJat it. looked lik.e it was going to
he raugh.
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Q. To whom did you make that remark 1 To John 1
A. To John and Russell ,Stewart. It was just a casual

remark that you make about the weather as pilots do, and
he replied, "I am going to be okay. I am going to use the
Gordonville range facilities." With that I went on to supper.
Then I g.ot back-Too, now, the house is not very far

away-
.Q... 'Vait a minute. What was the approximate tim.e of that

conversat:Lon1
A. 'VeIl, I would say it had to be-It wasn't too long. I

didn't stay there very much. About 5 :30 or 5 :33 something
like that, because I )venton to the house and ate, and got
back by my watch it was about five minutes to 7 :00, and I
heard the engine reving up then, and I went into the~

Q. 7 :00 or 6 :001
A. Excuse me, did I say 7:001
Q. Yes. '
A. Five minutes to 6 :00. I hadn't been gone. more than

twenty minutes, and I went into the rad}o room, what we call
the unicom, and called- I don't recall the airplane. numbe'r
right now, if you want me to refer to notes I can-the airplane

on the radio. That facility is there just as merely
page 29 r as an assistance to the pilot if he wants to use it he

can, and if he doesn't, it's nothing compulsory
about it at all. So after I received no reply, why then I came
back out of the radio room and walked across, probably the
distance from here to. the end of this building, and looked
down to the right, which is down to the southwest end of the
runw~y. Russell Stewart was there, and I remarked that-

Mr. Sutton: If Your Honor please, we object to the re-
marks.
Mr. Goolrick: Y,ou cannot make any unless they were III

the presence of Mr. 'VaIthew.

A. Yes, sir.
Q. That is all right. Now I will ask you a question. ....'
A. All right, sir.
Q. At the time that 'Yalthew took off, it was dark, of

course 1
A. Yes, sir.
Q. Being five minutes to 6 :001
A. Yes, sir.
Q. What was the state of the ground fog at that time 1
A. At the time I looked down the runway?
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Q. Yes.
A. Definitely nO'mO're tha.na half-mile visibility.

page 30 r Q'. If it was O'nly half a mile visibility, YQU
cO'uldn't see the lights, the O'bstructiO'n lights at

the end O'fthe field ~
A. NO',sir.
Q. At the, end O'fthe runway~
A. NO', sir.
Q.Were aU the lights O'f the field O'nthat night, SO'far as

you --knO'W~
A. TO'the best O'fmyknO'wledge, yes, sir. _
Q'. YO'Uhad, YO'Usay, tQld Mr. Walthew that grO'und fog

was rising, and it lQO'kedlike it was gQing to' be pretty rO'ugh,
but he said he eQuId make it any hQw~ '

A. Yes, sir. _
Q. ""Vasit daylight when he gO't to' the airpO'rt ~
A. Yes, sir.
Q. DO'YO'UknQw whether he look~d Qver the runway in the

daylight~ _
A. NO', I dan't knaw. r mean as to' that, because we were

busy. that _afternO'O'n. I spO'ke briefly with him, and then we
were busy at the time. 1,Vehad O'ther airplanes in.

Q. YO'Usaid that the O'bstructiO'n lights at the time of take-
O'ff cauldn't be seen; where were you, what pO'int were YQU
when yau were trying to' laak at them to' see ~

A. I wauld say appraximately, frO'm the. abstructian lights,
something like twenty-five hundred feet.

page 31 r Q. I will hand you a picture and will YO'Ude-
scribe that naw, and then I will pass it aver to' the

jury, what tha.1 is, what that scene is ~
A. This is a picture ,af the three thausa,nd -faat runway,

laaking southwest, in the directian that the take-aff was sta:rt-
ed.

Q. What is the building?
A. The building over here to' the left, the little white build-

ing to' the left is the pawer hause building, the aId pawer hause
building. The building to' the right is what we call the ad-
ministrati'an building and shap building. And back af the little
hause, the little pawer hause building, yau can _make out the
autline.of the hame af Thacker.

Q. I will give yau a better picture af that in a minute~ The
administratian building is the chief building an this field ~
A. Yes.- -
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Mr. Goolrick: Will you look at that and pass it along to
the other jurors 1

Note: At this point the jury examines the above described
photograph.

Q. That is a view looking southwest, I believe1
A. Yes. That is looking southwest.
Q. That was the way he was proceeding 1
A. Yes.

page 32 r The Court: Do you want it marked 1
Mr. Goolrick: Yes, sir. Mark it Plaintiff's Ex-

hibit No.1, Judge. -
The Caurt: All right.

Note: The above described photagraph is now marked
and filed Plain tiff's Exhibit No. 1.

Mr. Goolrlck: I think I will hand this picture, which will
be Plaintiff's Exhibit No. 2 ta the jury first, and then I. will
ask yon ta describe it. I believe they will understand it better .
if I hand it to them first, sa they can see it.

Note: At this point another photograph is handed ta the
jury~

,
Q. Mr. Dorman, the jury having seen this picture, will you

describe what it partrays, what it shaws 1
A. It shows a claser view of the power hause, the little

power house to the left ,of the runway, and the Thacker
home.

Q. Is the building that you refer to as the pawer house,
is that the one with which Mr. Walthew'$ plane collided1
A. Yes, sir. .
Q. The Thacker home is the one standing a little to the

left and behind 1
A. Yes, sir.

page 33 r The Court: Do you want that ,ane introduced 1
1b\ Goalrick: Yes, sir. I beg your pardon. I

will introduce that as Plaintiff's Exhibit NO.2.

Note: The above described photograph is now marked and
filed as Plaintiff's Exhibit NO.2.
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Q. Did you, the next morning, make an attempt to follow
the course of this plane after it had left the runway, and
before it collided with this house7 In other words, can you
tell the jury what course it followed as shmvn by the marks
on the ground 7
A. Yes. Trooper Townsend was taking photographs and

we went 'Over the c.ourse that the airplane took at that time.
Q. Did Mr. Gowin go over it, too 7 .
A. That, I don't know.
Q.. I think he went over it. I will ask him, possibly, about

that. Can you detail, generally speaking, the course it followed
before it came in contact with that building, and what hap-
pened7
A.Well, the tracks that we think were made by the-that

I saw, sho'wed the course 'Ofthe airplane starting but in the
center of the, approximately in the center of the runway, and
then a gradual variation to the left until it contacted the
fence, as wen as t.he building, I think, about the same

time. .
page 34 r Q. Did you hear Mr. Stewart make any statement

about a bump to the right-hand side of the runway
to Mr. vValthew7
A. No, sir, I didn't.

•• •• •

CROSS EXAMINATION.

By Mr. Suttoil: ,
. :Q. You were not out there while Mr. Stewart was talking
to .Mr.'Valthewjust before he started, were you, Mr. Dorman.7
A. No, sir, I was not.
Q. You had gone to your supper, I believe y'ou said, shortly

before he began to take off7
A. That is cOTrect.
Q. As a matter 'Of fact you didn't see Mr. Walthew any

more, or did you, sir, after YOIl went to supped
A. No, sir. I make one exception to that, sir. After I

directed the rescue squad-
Q. I meaJ] before the accident. I mean between the time

you went to supper and until afte'l::the accident was over you
did not see Mr. \Valthew7
A. N'O, sir.
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Q. You were not there when the folks arrived
page 35 ( and got in the plane, were you ~

A. No, sir.
Q. This concrete building, what do you call it, the power

house building~
A. We call it the power house building, but it has the

electrical transfoi'mer over there for stepping up the voltage.
Q. Were there any lights of any kind on th,at building~
A. No, sir. ,
Q. Now,. the time you made the remark about the ground

fog moving in was a half hour or so before he took off, was it
~ot, Mr. Dorman ~

,A. Yes, sir. Approximately so.
Q. Ground fog is a variable thing, is it not, Mr. Dorman?
A. Yes, sir. .

. Q. I mean it may change considerably in a period. of
fifteen to twenty minutes, or half an hour; it may get worse,
or better, as the case may be~
A. Yes, sir.

By the Court:
Q. On this night, did it get worse or did it get betted
A. It got worse.

page 36 ( By Mr. Sutton: (Continuing)
, Q. In attempting to -take off there are a lot of

factors as to which the pilot has to, exercise judgment, are
there not, Mr. Dorman?
A. Yes, sir.
Q. There are many factors of judgment that you have to

exercise your judgment in connection with ~ .
A. Yes, sir.
Q. Were you inside, or outside, at the time of 'the crash?
A. Inside.
Q. Inside this building?
A. In the.building.
Q. That is the larger building that is on that picture ?
A. Yes, in your first exhibit, on the right looking down. On

that first picture.
Q. You were inside this building at the time of the crash?
A. Yes, sir.

• • • • •
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By the Court:
Q. Mr. Dorman, these side lights on that field,

page 37 ~ how close was the nearest side light to that building
that he collided with~

A. Well, that's in my previous statement. About fifty feet
from it. '

Q. But I mean along the edge of the runway ~
A. Yes, sir. '
Q. Is it approximately opposite the building, or on either

side' Look at this picture and see if you can tell me.

Note: The witness is looking at photograph.

A. What, state your question again'
Q. I want to know along the side of this runway how close

is that light from the southwest or northwest, or whatever
direction he ,vas going, to the building'

A. I think this particular one would be farther away, maybe
not. This may not be a marker. The edge of the runway is
here, then this ditch, and from this-say these are runway
markers down here,.-I would estimate that to be on a direct,
perpendicular line to the runway, fifty feet. This marker here,
is farther away because we are looking up closer at it this
way.

Q. Look at these markers here.

Mr. Goolrick: What picture are. you referring to'
The Court: Plaintiff's IBxhibit NO.1.

page' 38 ~ Q. Don't you see the markers along the edge of
the runway'

A. Yes.
Q. I am not talking about how far they were on a side view,

but along the runway how far were they from that building'
if. Approxill1ately fifty feet.
Q. Fifty feet from the building'
A. Yes, sir.
Q. Coming down that'field, could you see that marker light

if your view wasn 't obstructed'
A. Oh, yes. 'Oh yes, you can see-:To answer yom' question

there, you can see if the visibility is not obstructed you cali
see; these lights' clearly' on both sides of the runway at least,
I would say, two thousand to twenty-five hundred feet down,
these lights clown here.
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Q. Wha:t are, those lights put there on the side of the ruD.-
way for?
A. For that purpose, to help you line up. For instance, if

we had a row of lights down here, they can be just flare. pots
for that matter, and you could line up like that. They help you
line your airplane up down the runway and guides you on out
as you come down.

. . Q. In coming down the runway, aren't you sup-
page 39 ~ posed to keep in the runway'. .

A. Oh, yes. Oh,yes. Anyone. knows you are sup-
posed to do that.
Q. You are not supposed to drive off the runway'
A. No, sir. These are called boundary lights, and that is

what they are for. They are the boundary lights of the width
of the runway and the length of it. .

Q. If you have any visibility there you can see those lights'
A. Yes, sir. ' .
Q. On this night, do you think you could have seen the

lights?
A~You mean--'-You want-
Q. As he came down the runway-:....

Mr. Sutton: We would necessarily object to that question,
if the Court please, for the reason that the witness testified he
was inside the building at the time of the crash.

Q. You had to be outside before ~ou went inside, did you
not?
A. The point is that I don't recall looking at the boundary

lights.

The Court: All right, then, you cannot say.
Mr. Sutton: We respectfully e;x:ceptto the ac-

page 40 ~ tion of the Court, and save the point.
The Court: He hasn't answered the question.

He says he didn't look at it.

A. I just don't recall whether I looked at the boundary
lights.

The Court: If you did not look at the boundary lights you
cannot say. He hasn't answered anything that I asked him.
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By Mr. Goolrick:
Q. Some reference has been made by Mr. Sutton to some

'remark of Mr. Stewart in his 'Openingstatement abaut a bump
an the right-hand side 'Of the runway. Do yau knaw any-
thing about thaU . .
A. Yes. Tb pictur~ it far the jury, let's suppase that this

width here is three hundred feet; dawn there whel'e the
Sheriff is, is three thausand feet long; and aver there where
the Clerk 'OftheCaurt is, to the left of the runway is a road-
way leading in. It's a macadam raadway that we call a little
taxi raadway that leads inta the hangers. Now s'Ometimes
a pil'Otwill taxi tao close ta the baundary lights-

Q. On the right-hand side~
A. Na, now we are taxiing aut naw. Suppa sing we are

w.xiingaut. It wauld be ta the left. Y'Oumake
page 41 r yaur run up, check, turn araund, and tl;lke off.

We have the airpart, nat 'Onlyfar service statians
and to teach people ta fly, but we try ta assist in every way
we can. Sa we try ta tell every pilat there t'O avoid the
bump there becauses6metimes they might hit it excessively.
They have hit it and-People have in taxiing aut, and some-
times it make's a pilat apprehensive,. and he taxis back think~
ing perhaps it has brak~n samething. S'Ofar as that gaes
it has been taxied over lats 'Oftime and nothing has happened. '
That was a matter 'Ofassistance, that is all that was.
That is all, naw. I didn't hear them, Mr. Stewart say

that
Q. I understand.'
A. That was 'Our palicy there to try ta help ta assist the

pil~ ,
Q. It is nat clear to me whether the pilat wauld came across

that little bump, wherever it was, in taxiing up, 'Orwllether it
.would be after he started south ~

A. As he taxied narth he wauld. I will say this ta clarify
it, all that was dane far was ta help assist him in taxiing out,
because narmally no 'Onewauld take 'Offthat clase ta the run-
way where the bump is.

Mr. Gaalrick: All right, that is alL

Witness staad aside.



,38 Supreme COllrt of Appeals of Virginia

Jal1tes B. Dornian.

page 42 r Mr. Goolrick: If Your Honor pleases, counsel
for the defendant, Mr. Sutton, and counsel for the

plaintiff have agreed that if Albert R. Stewart wel'e present
as a witness he would testify as follows, and I am going to
read this into the record at this point:
"Cessna-" that is a plane, "-172 N7243A, piloted by

John vYalthe"'\yarrived at Shannon Airport and took on 19.5
gallons of gas at approximately 1600.-" That is the hour-
1600., They go by numbers instead of by the hour of the
dock. "At 1755 he attempted to take off for Beckley, West
Virginia, when the visibility a.ppeared to be less tllan one-half
mile, at this time the red obstruction lights at the s'outhwest
end of runway 22 could not be seen. When the airplane at- '
tempted to take off I ,observed him heading to the 'left of run-
way 22 and crash' into the power building for the airport.
I could not see if the landing gear was off of the ground or
not. I the.n proceeded to help these people in the airplane.
When ~ got to the airplane it was burning ar,ound the right
cylinders. I then came back to the building to get fire bottle.
\\Then I arrived back at the airplane the pilot had put the fire
out."

May I say foi' the benefit of the jury that Mr.
page 43 r Stewart is in service in New Hampshire, and if

he Wel"ehere he would ,be expected to testify as to
what I have just read. .
Mr. Dorma.n, will you come back for one second1 I failed

to ask you one question .

.JAMES B. DORMAN,
upon being re0alled by Mr. Goolrick, having been previously
sworn, testified fui~ther as follows:

RE-DIRECT J1JXAMINATIOR

By Ml'. Goolrick: (Continuing)
Q. You heard MT. \\Talthew testify that at the t.ime of his

take-off that. the ceiling was four t.housand feet. vYhat have
you got to say about that 1
A. You are asking for an opinion.
A. Yes, sir, from your 'observation immediately preceding

t.he take-off.
A. I cannot say, because I was inside the building, as I can

recall, and I just can't. say.
Q. One other question: \iVhen you arrived, when you

reached the plane, did you go to the plane after t.he cra'sh1
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A. Did I?
Q. Yes.

A. No, sir. Hearing the engine rev up for take-
page 44 r off and then a few second later silence, I mean a

crash and then silence; I met Russell Stewart half
way-I came 'Out 'Of the radio room; I met him half way.
I told him to go to the scene of the crash. I immediately went
to the telephone and called the rescue squad. .

Q. Did you find out that the young lady, Elizabeth Ta.ylor,
had been.killed? .
A. When I got there with. the rescue squad 1 No. She

was living at that time.

Mr. Goolrick: All right, that is all.
Mr. Sutton: No questions.

Witness stood aside:

Mr. Goolrick: At this point Mr. Sutton and myself have
further agreed thatif Dr. W. 1,!if. Butzner were here he would
testify that this girl died as a result of this plane accident.

page 45 r HAMILTON B. GOWIN,
introduced as a witness in behalf of the plaintiff,

first being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Lilly:
Q. What is your name, sir?
A. Hamilton B. Gowin.
Q'. Where do you live, Mr. Gowin7
A. I live at 8 East Union Street, Sandston, Virginia.
Q. What is your business, 'Oroccupation?
A. I am an inspector for the Civil Aeronautics Administra-

tion.
Q. How long have you been an inspector for the qvil

Aeronautics Administration 1
A. I entered ,on duty in the fall .of 1941. Almost seventeen

years.
Q. As such inspector was it part of your duties, a.nddid Y'OU,

as such governmental inspector, investigate the airplane acci-
dent involved in this suiU
A. I did.
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Q. Do you recall, was it the next day after the crash that
you came to Fredericksburg, Mr. Gowin~
A. Yes, sir. I came up very early the next morning.
Q. It is the requirement of the Civil Aeronautics ~uthority

to make a report of each of these cases in writing~
page 46 r A. That is correct.

Q. I hand you a photostatic copy. Is that such a
report~
A. Page 1here, form 2400, is the report submitted by the

pilot.
Q'. I am not asking you to identify the separate parts; I

am asking you if that is---'
A. Yes. This appears to be a photostatic copy 'of my

report.
Q. Which you submitted to the pr,oper governmental

agency~
A. That's right.
Q. May I have it please ~ Mr. Gowin, the next day when

you came to Fredericksburg to investigate this crash, did
you track the course of the plane on the runway there 1
A. Yes, sir.
Q. Tell the jury what that course was?
A. I would like to say at this point that without the reports

I could not make such statements.

The Court: You can lIse them to refresh your memory.

A. I investigate from SL'Xtyto seventy accidents a year-
, Q. Do not read from it, but you may refresh

page 47 r your memory.
A. I 'will have to take my figures fron1 the re-

Mr. Goolrick: Refresh your memory, but do not read
from the report.
The Court: No, don't read the report.

A. I will have to use the figures in the report, SIr.

page 48 r'
•
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By Mr. Lilly: (Continuing)
Q. Can Y'OUanswer the question 1
.A. You asked i1 I could track the airplane1 ,
Q. Yes, and I asked you, if you said you could, for you to

tell the jury what the result 'Ofyour tracking showed.
A. Yes. We tracked the airplane the. following morning.

The tracks were plainly visible. As a matter of fact we toak
same photographs. The State Tr.oopers were there, and we
used that 3,,8 a part .of our report.
The tracks were visible for approximately 428 feet, and

they ran on a course about 200 degrees, which is 20 degrees
to the left of the center line of the runway. Is there anything
further that yoouneed 1
A. The tracks of that plane showed that it went between

the runway lights that were on each side 'Of the runway, or
between some, 'On.outside the actual runway before it struck

this building.
page 49}- A. W'eH,I can give the jury a ,better picture-I

will do like Mr. Dorman, using the same description
here 'Ofthe runway, with your boundary lights on either side,
'Md the bearing of the runway is 220 degrees, the hacks a1;6
20 degrees to the left f'Ora distance of 428 feet, which carried
the airplane 'Offthe runway 20 degrees off to the left of the
center line.

Q. Did you ascertain how far that power house building was
off of the edge, left side edge 'Ofthe ,runway, which was the
direction he was taking off1 'In other wards, going south 1
A. May I ask a questian here ~ I want ta be sure 'I under-

stand vou.
Q. Yes.
A. Are yau taking a direct 90 degree bearing from the

center of- the runway, from the edge 'Of the rUllway ta the .
edg-e 'Of the building~

Q. 90 degrees. In 'Other words, straight fram the pawer
house building aver to the edge of the runway, did you ascer-
tain that distance ~
A. I feel sure we did. I will have ta refresh my memar~T.

Nate: The witness refers to phatostatic report.

Mr. Sutton: If Your Honor please, you under-
page 50 }-stand, of course, we abject ta the testimony wher-

ever he refers to the repart. We nate the exceptian
and I will nat repeat it. .'
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The Comt: I do not think the statute means he cannot
refresh his memory.
Mr. Sutton: That is one reason to keep the record out.

That would be as much a violati'On to allow something to be
done indirectly as it would be to all'Owit t'Obe done directly.
The C'Ourt: I do not think the Supreme C'Ourtcan prevent

or set aside the rules of evidence on a Virginia court.

By Mr. Lilly: (Continuing)
Q. Do you have thaU
A. The answer~
Q. Yes. .
A. I will have t'Oanswer that s'Omewhat indirectly; yes. I

can visualize the building in my mind. I have a diagram
of it in this rep'Ort. There was a fence that ran t'O.it. That
would be the outside of the building, 'Or the furtherest side
from the building, as I recall it, that paralleled the runway,
and fr'Omthe edge 'Ofthe runway t'Othe fence was 36 feet.
Q. Of c'Ourse,Mr. G'Owin,'Overyour seventeen years of ex-

perience I supp'Ose that Y'OUhave investigated
page 51 r many accidents?

A...Yes.
Q. Or numerous accidents?
A. Yes, sir.
Q. Did you check the plane as t'Othis particular accident?
A. Oh, yes: .
Q. I will ask you to state whether or n'Ot it was equipped

for instrument flying according t'O the Civil Aeronautic's
RegulatiQns?
A. N '0, sir, it was not fully equipped fQr instrument flying.
Q. I will ask YQUif, in y'Our investigatiQn 'Ofthis case, you

ascertained whether .'01' n'OtMr. ':Valthew, the pil'Ot, was
qualified to dQinstrument flying?

Mr. SuttQn: If YQur HQn'Orplease, we respectfully Qb-
.ject tQ that, sir. It calls fQr his opiniQn frQm his investiga- .
ti'On.
The C'Ourt: No, I d'OnQt think he can say that.

Q. Mr. G'Owin,Mr. Walthew held a c'Ommercial license?
A. That's right.
Q. Did he hiive an instrument rating at the time 'Of the

plane crash ~. .
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page 52 ~

• • • • •

By Mr. Lilley: (C'Ontinuing)
Q. Mr. Gawin, as part 'Ofyaur investigatian, did yau inter-

view Mr. Walthew abaut this' accident after it happened~
A. Yes, sir. .
Q .. Did he state ta you, 'Or explain ta yau the cause, 'Or

,causes, 'Ofthe accident ~

Mr. Suttan: If Yaur Hanar please, we .respectfully submit
that a general questian 'Ofthat kind is nat praper. He may

ask if he made same specific statement and he can
page 53 ~ reply ta that, but as ta Ii general questian, "Did he

tell yau all abaut the accident, ~' we respectfully
submit is nat praper testimany.
The Caurt: I think yau have ta direct the questian taa

specific statement he made.

By Mr. Lilly: (C'Ontinuing)
Q. At this time, did yau particularly inquire af him,ar

did yau ascertain the visibility at the tiJUeof this crash, that
is the ceiling~

N'ate: Caunsel hands the phatastatic capy 'Of the' rep art .
ta th,e witness,

Mr. Suttan: If Y'OurHanar please, we abject to this general
line 'Of questianing. The witness was handed the repart
apparently'being asked ta read samething in the repart.
The Caurt: Na, he is nat' gaing ta read fr,am tho re-

part .. .
Mr. Suttan: If Yaur Hanar plea~e, the recard wauldn't

shaw it, therefare I state that caunsel }la.s just ,handed the
repart ta the witness.
The Caurt: The 'Onlything the witness can use the repart

far is ta refresh his memary. ThaJ is the 'Only purpase he
can use it far. '

Mr. G'Oalrick: That isn't a general questian at
page 54 ~ all, pardan me, he asked if he made any statement

ta him abaut the visibility.
The Caurt : Yes, that is a specific.thing',
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Mr. Sutton: We save the paint, sir.
The Court: All right.

A. 1 believe "your questian was with regards to the ceiling?
Q. Yes, sir.
A. No, sir. "Visibility-

The Court: Ceiling, I think it was.

Note: The witness is apparently reading the report.

A. I don't think I can give you a direct answer, sir, on the
ceiling. The visibility was the thing at stake more so than
the ceiling. You are speaking now at the time of the aCtual
take-off?
Q. Attempted take-off, yes, sir. Then what statement, if

any, 'did he make with reference to visibility?

Mr. Sutton: If Your Honor please-
The Court: Do not read the report. "
Mr. Sutton: -for the reasons stated, the witness, in

answering both questions regarding the report, has read the
report before he purports ta answer.

The Court: He has a right to refresh his
page 55 r memory.

The Witness: Your Honor, may Imake a state-
ment? I have appeared an these types of cases many times,
and I know about what I can or cannot do. Iwill not attempt
to read the report. But in inspecting an average of from
sixty to seventy accidents a year I cannot remember each
specific accident. .
The Co~rt : ~ou may use the report. to refresh your

memory, SIr.
The Witness: Your question again?
The Court: He asked you ta tell us what the visibility

was at the time.

A. Right. Yes. The visibility at the time"of the take-off
was reported to be less than one-half mile with ground fog.

Q. Less than 'one-half mile with ground fog?
A.That's right.
Q. At the time of the purported take-off it was night time,

was it nat?
A. Yes, sir,
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Q. In other words, it was darkness also added into the
feature 'Ofthe visibility plus fog~

A. That's right.

lVIr.Sutton: If Your Honor please, we respect-
page 56r fully submit that that is highly improper, because

Your Honor has said he cannot bring evidence in
here except to contradict the witness. He certainly has not
d'Onethat.

The Court: I don't know:. Y'our witness said the visibility
was one-half mile; this man told him it was less than half a
mile. I reckon it does contradict him.

lVIr.Lilly: All right. .That will be all. I do have one
further questi'On.

By Mr. Lilly: (Continuing)
Q. Did Mr. 'Yalthew tell you that he tentatively planned t~

call the trip off'? '
A. Yes, he did.

lVIr.Lilly: That is all.

CROSS EXAlVIINATION.

BST Mr. Sutton:
Q. That was when he couldn't land at Alexandria, was it

n'Ot,and he started back to Richmond~ In 'other words, at that
time he planned to call the trip off, did he not ~

A. Na; I cannot say that that is entirely the case. J'Ohn
and I had a l,ongtalk, bath at the scene, we discussed the thing,
this accident several times later .

.Jahn had, the way he tald me, he had made this pramise
ta get these peaple ta Beckley; he himself \vanted

page 57 r ta get there ror the Christmas halidays. Verbally
. he tald me he just simply hated ta call the thing

'Off,it wauld have been such a tremendous disappointment ta
his sweetheart, and I think he- 'Well, that wauld be an
'Opinion. 1 better not say it, but he did indicate that perhaps
he went against his better judgment in daing this.

Q. Mr. Gowin, flying involves a lot 'Ofjudgment, does it nat,
sir? .

A. Certainly.
Q. You have ta make decislons on a number 'Of variable

factors, da yau nat, sir ~
A. Yes, yau da~
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Q. The situatian with regard to fog and ceiling can change
from halfllOur ,tohalf hour, can it not, or even shorter periods
of time, much shorter periods of time than that, can it not,
sir~
A. Yes, sir.
Q. The situation may be good naw and it may be bad in five

minutes from naw and vice versa? .
A. Yes, sir. That, too, depends on a lot of factors.
Q. Yes, sir. This fence that you spoke of, the building is

on the airpoi't side of the fence, is it not 1
A. As ,far as my memary serves me it is. The fence runs

to the outside-
page 58 r Q. Yes, sir.

A. -of the building, sa far as I can recall.
Q. Did you make any measurements, do you have the size

of that building and how far it sets ouU
.' A. It was about an 8 x 10 building .

• . , • • •
page 59' r HERMAN THACKER"

. introduced as a witness in behalf of the plaintiff,
first being duly sworn, testified as fallows:

DIRECT ,EXA1\HNATION.

By Mr. Goolrick: .
Q. Mr. Thacker, give the reporter your name, address, age,

and occupation?
A. Herman Thacker, age 28, millwright for Avisco.
Q. Mr. Thacker, were you at your home, which has been

shown on the picture here, the night 'Of this crash of this
plane with that power building on the Shannon Airfield ~
A. Yes, sir.
Q.Did you hear tIle noise of the crash ~
A. I did. .
Q. Did YOllgo 'Out to the scene of the accident~
A. Yes, sir. I rushed right aut there.
Q. Approximately. how long did it take you to get there 1
A. Well, not avera minute', I'm sure.
,Q. Will you tell the jury from a laynian's standpaint, we

have had men that are familiar with ground fog describe
the condition, but will you tell the jury fram a layman's
standpoint whether there was any fog that night and what
kind of fog it was, in your judgmellU
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. A. It was fog all right. 'Quite heavy. GrQund
page 60 ( level.

Q. Did. you have some light in your house that
- nighU

A. Yes, sir, in the. front room.
Q. In the front room?
A. Yes, sir.
Q. Looking at photograph, Plaintiff's Exhibit. No.2, y'Ou

see your house practically f,aces that air strip?
A. That's right.
Q. The light, was it in the end window up llOre or' was it

in the front window?
A. In the front ,vindow.
Q. F~ont window?
A. Yes, sir.
,Q. I see an upstairs window 'Onthe north end 'Ofthe house,

'was any light in that window~'
A. No, sir.
Q. The only light then was in the front window which faces

the air strip?
A. That's right.

• • • • •
page 61 (CALLA TAYLOR,

introduced as a witness in behalf of the plaintiff,
first being duly sworn, testified as follows: '

DIRECT EXAMINATION.

By Mr. Goolrick:
.Q. Mrs. Taylor, 'will you state your name and your present

residence?
A. Calla V.Taylor, .Jacksonville, Floi'ida.
Q. 'Where were yon living at the time this accident hap-

pened?
A. In Glen 'White, ,Vest Virginia.
Q. Elizabeth, of course, was your daughter?
A. vVhat did you say? .
Q. Elizabeth \vas, of course, your daughter? :
A. Yes, sir.
Q. At the time of this accident and her death how old WflS

that girl? .
A. Sllf'~\vfl.snineteen.
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page 65 r Q. Did you pay any bills III connection with

Elizabeth's death 1
A. Yes, sir.

Q. Did you pay Dr. Butzner $15.001
A. Yes, sir.
Q. Did you pay the Mary Wa.shington Hospital $29.9H
A. Yes, sir.
Q.Wheeler and Thompson Funeral Home $537.707
A. I haven't yet.
Q. You ,owe that, you still owe that'
A. Yes, sir. ,
Q. Did you pay, or do you owe the vVebband Neil Funeral

Directors at your home ,$51.50~
A. Yes, sir. I have paid that.
Q. You paid that ~
A. Yes, sir.
Q. You have paid all those bills, except you haven't paid

Wheeler and Thompson in Fredericksburg~
, A. Yes, sir.
Q. But you assumed the liability for that, YOli agreed to

pay it~
.A. Yes, sir .

pagB 66 r
•

•

•

•

•

•

•

•

•

•
CROSS EXAMINATION.

,By Mr. Sutton:
Q. Your daughter and this young man were g'omg to- ,

gether7
A. Yes, sir.
Q. And they: were engaged to be married ~
A. Yes, sir. '

. Q. They had flown out on Thanksgiving for the holiday,
had they ,not1
A. Yes, sir.'
. Q. They were planning to fly out to spend the Christmas
holiday the same "iay~
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A. Yes, sir.

page 68 ~.

•

•

•

•

•

•

•

•

..

•

CROSS EXAMINATION.

By Ur. Sutton: (Continuing)
Q. Mrs. Tay1or, you spoke about some bills, was there any

insurance on your daughter ~

Mr. Goolrick: I 'object to that. That hasnjt anything to
do with this case.
The Court: That has nothing to .do with the case.
Mr. Sutton: If Your Honor please, they have brought it in

by implication tha.t there' was no cause from which the bills
might be paid. vVerespectfully submit, sir, it would be proper
to show that cause. She was asked the pointed question if sh(~
had become liable for the payment of that bill, and we re-
spectfully submit that it would be proper.
The Court: You may ask whether or not the daughter had

any estate.
Mr. Goolrick: J object to anything along the line as to

whether or not this girl had an estate. I do not know myself
whether she had an estate 'Ornot-

page 69 (Mr. Sutton: Neithel' do I, sir.
Ur.Goolrick: I say, I do not know, but it

doesn't make any difference. The Court Ims held dozens of
times that a cautious act does not make any differenee.
That would be money coming from somebody else. The
question here is whether the man that caused this accideJ1t
is liable ..
. The Court: Certainlv.
Mr. Goolrick: Not wj;ether somebody else paid something".

I object to that question.. ~
Mr. Sutton: If the Court will not permit us to ask the

question in that form, since she was asked by Mr. G'Oolrick,
then we respectfully submit, he having asked that particular
question "If she had become liable for the payment 'Ofcertain
expenses, " that especially under th'Osecircumstances would
we 11avea right to ask this question ; a.ndwe will ask it in the
language of the Court.
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The Court: I do not think you have any right to bring that
in. Not in a tort case.
'Mr. Sutton: Then I will ask it in the language of the

.Court.
Mr. Goolrick: Why don't you just ask her did she become.

liable for the debt to 'Wheeler and ThQmpson~
page 70 r Mr. Sutton :vVe submit that would be an addi-

tional reason why we.would have a right to ask the
question. '
Mr. Goolrick: You haven't a right to ask whether the

daughter had any insuranc(')or not.
The Court: Ido not think so~
Mr. Goolrick: I do not. object to Mr. Sutton's cross exami-

nation, except that I do not know whether she had any or not.
'To tell you the truth I hope she did.
The COUl't: I do not think you can ask' about insurance.

If she did have insurance the mother might not have been the
beneficiary.
Mr. Sutton: That would.be the next question, sir.
Mr. Goolrick: Then that would open it up so he eould go

int'Othe whole question of insurance' palicies, and so forth.
The Gourt : Yes. I do' not think you can ask that ques-

tion.
Mr. Sutton: ,Ve except and save the point. Then we

would ask the following question in the language which 1
understood the ~Court stated:

,
By Mr, Suttan: (Continuing)
Q...If she left an estate, what estate did she leave?

page 71 r The .Witness: Do you want me to answer that?
Mr. Goolrick: I da not think what estate she

left has anything to do with it. Mr. Sutton can, of course,
cross ,examine Mrs. Taylar. She said she assumed the re-
sponsibility far the payment of Wheeler and Thompsan. The
girl might have left an estate, and the mother might have still
assumed that responsibility. I do not object to the question
about that insUl'ance, but he doesn't know anything about it,
and I don't knaw anything about it. It might cause a lot of
corollary questions. .

By the Court:
Q.Did your daughter leave any estate?
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Mr. Lilly:' Do you understa:nd what he means by that ques-
tion 1
Mr. Sutton: It is better for the Court to inquire since the

Court questioned her.
Mr. Lilly: Do you understand what he means by the word

"estate" 1

A. She didn't have any estate to my k'llowledge.

The Court: She had no estate. Is t.here anything further ~
Mr. Sutton: Subject to the approval 'Of the Court I will

ask this question:

page 72 r By Mr. Sutton: (Continuing)
Q. Are you receiving social

from ytmr daughter?
A. Am I now?

The Court: If a person is covered by social security they
give you some kind of payment., a lump sum payment at death,
ab'Outa hundred doUars; I think about $108.00, or something
like that. ' '
Mr. Goolrick: Go ahead and ask' her. That is still not

'enough.

By the Court:
Q. Did you get anything from social security 1
A. No, sir, I haven't so far. I haven't got anything from

social seeurit.y yet.
Q. Not yet?
A. No. The 'Onlything I get from social security is after

the bills 'Ofher funeral expe'llses are paid up. I might get
something then. But there is nothing yet.

Q. You mean nothing has been applied toward her funeral
expenses now?
A. No. It hasn't yet. Not until they are all paid up. I

don't know how much I would get, or a'llything.

The Court: I do not know anything about social security.
I know a woman came to my house the other night

page 73 (and she told us she had to pay the funeral bill be-
fore ,she would get her social securit.y: So, there it

IS.
Mr. Goolrick: If you are through may I ask Mt's.

Tayl'Or a question 1 Are you through, Mr~ Sutton?
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Mr. Sutton: \Ve except to the ruling of the Court and will
not pursue the 'Other question which we thought quite proper
in view of the fact that it came out ,on direct exama.nation.

RE-DIRECT EXAMINATION.

By Mr. Go'Olrick:
Q. Mrs. Taylor, I will ask you again: At the present time

are you obligated to .Wheeler and Thampson ta pay the
funeral bill?
A. I suppose lam.
Q. Didn't you make the bill there 1
A. Yes, it ,"vasarranged there by my san, at the Wheeler

and Th'OmpsonFuneral hame.
Q. It was charged to you f
A. Yes, sir.

• • • • •
page 74 r JOHN W. WALTHEW,

UP'O'll.being called by Mr. Sutton to testify in his
own behalf, having been previously sworn, resumed the stand
and testified further as follows:

DIR.ECT EXAMINATION.

By Mr. Sutton:
Q. Mr. \Valthew, where do you live 1
A. In West Paint, Virginia.
Q. With wham do yau live, 'Orwho lives with you?
A. My mother lives with me.
Q. I believe yau testified you work far the pulp and paper

mill at ,Vest Point, is that right, sir?
A. I do.
Q. Mr. ,Valthew, had yau and this yaung lady flown to-

g'ether before thisaccas1an 1
A. Yes, we had. We had made pla'lls-At Thanksgiving-

we had flawn from Alexandria to Beckley and returned, and
an several occasians araund hame befare she had moved ta
A.lexandria.

Q. How lang had yau been planning this trip that yau were
cantemplating- taki'llg at Christmas? .
A. We had talked abaut it Thanksgiving. During- the

time we were taking that trip it was a tentative thing, and we
talked about it, and wrate back and farth to each other several
times between t.hen and the time we attempted it.
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Q. Were you and Elizabeth engaged to be mar-
page 75 r ried1

A. We'were.

Mr. GQolrick: I object to that. He has made that state-
ment to the jury, and what bearing has that got 'Onthis issue
in this case f .

The Court : I suppose he can say that. I overrule your
objection.
Mr. Goolrick: We except to the ruling of the. Court.

Q. When were you planning to be married f
A. ",Vehad no definite date. It would be some time-

Mr. GOQlrick: The same objection goes to all these ques-
tions about that. .

Q. On this particular loccasion, what was the purpQse of
going to ",'Test Virginia, to spend the Christmas holiday 1
A. TQ spend the Christmas Holidays. Yes, sir.
Q. Was YQurhome 'Out there?
A. My home was in Glen "'¥bite at that time. Yes.
Q. Near Beckley1
A. Near Beckley.
Q. Her home was in that vicinity, too 1
A. The same place. Yes, sir.
Q. Your homes were at the same place in West Virginia ~

A. The same tQwn.
page 76 r Q'. As Qrigina:lly planned, where were you goingl

to pick her up f
A,. I was going to pick her up in Alexandria, and proceed

from there tQBeckley.
Q. You rented a plane at Richmond, is that correct, sir~
A. That is correct.
Q. Did YQUcheck at RichmQnd before you left there on the

weather condition?
A. I did. I was in the Weather Bureau fJ~ompractically

7 :30 that morning until after 12 :00.
Q. Were you, during that time, checking 'On the weather

then, the weather conditions along various routes 1
A.I was. I was interested in the weather all over the United

States really, because I had friends going' to different places.
Q. About what time did you leave Richmond?
A. I left Richmond approximately 1:30 that afternoon.
Q. ",Vhenyou left Richmond did it appear' to Y9U that it
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was reasonable to undertake the flight that you were gomg
to take at that time ~
A. Richmond Airport is controlled. They have a control

tower, and you have to get permission from, the control tower
operator to take off. The weather has to be above .

page 77 r the minimum; and all this was so. .
. Q. What did you do then when you left. Rich-

mond ~To what point did you fiy?
A. I flew to the vicinity of Alexandria, using radio amd

navigat1on, on top of the fog.
Q. How did you find the weather, or conditions at the

airport at Alexandria 1 .
A. It was completely fogged in.
Q. .What did you decide to do at that time ~
A. 1Vell, nothing. The general condition-I decided to call

it off. I was returning to llichmond ,until I g,ot in the vicinity
of fredericksburg and saw the weather here was reasonably
good, .and I landed, then called Miss Taylor, and she said
that she could drive down, would be there in 3,.pproximately
an hour.
Q. You saw the condition at Fredericksburg. 1Vas it proper

to land there, in your opinion?
A. It waisproper then, yes.
Q. The'll yon called Elizabeth, where .was s)le~
A. She was in Alexandria.
Q. At her aunts?
A. At her aunts. ,
Q.. What arrangements did yon make then ? You called her

from where, the airport, Shannon's Airport?
A. I called her fro111Shannon Airport. Yes, sir.

page 78 r Q. 1Vhat arrangements were then made ~
A. She said that they would drive from Alex-

andria to Fredericksburg, and we would leave from there, and
continue the trip as planned. .
Q. 1\Tbo, if anyone, accompanied you and Elizabeth on this

fligl)t~
A. Her aunt ~nd her aunt's son.

Mr. Goolrick: Give the boy's age if yon know.

Q. What was the la.dy's name, do you recall?
A. Christine Taylor, and the boy's name is Panl Anthony

Tavlor. He was twelve years old.
Q. Do you recall who drove them to Fredericksburg, or did

nlCYdrive the car, or did someone bring them there?
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A. The aunt's daughter and son-in-law drove them.
Q.They brought Elizabeth and her aunt and this twelve

year old boy to Fredericksburg1
A. To Fredericksburg. That's right.
Q. About what time did they get to Fredericksburg1

, A. They arrived at approximately 5 :30.

By the Court:
Q.Was it then dark 1
A. It was then dark. Yes, S11'.

By Mr: Sutton: (Continuing)
Q. What did your folks do then 1

page 79 ( A.'Vell, "\ve unloaded the baggage, put it in the
plane, and got ready to go. 'Ve didn't want to wait

around too long because of the conditions that were develop-
ing.

Q. During the time that you were waiting at Fredericks-
burg, did you notice the weather conditions, particularly in
the direction in which you were going1
A. Yes. Just prior to sundown, and immediately a~ter

sundown, there was a break in the overcast toward the 'Vest,
the direction I was going, and I also talked to the boy from
Charlottesville- .

Mr. Goolrick: ,iVait a minute, don't say ",vhatyou heard
when you were talking to somebody else.

Q. Did you-I am asking the question-have occasion to
talk to a pilot there which just came from Charlottesville 1

Mr. Goolrick: vVait a minute. You cannot answer that.
The Court: Heca,n say he talked to him, but he cannot

tell what he said.
Mr. Sutton: If Your Honor please, we respectfully submit

that one of the best ways to find 'out the weather condition is
by inquiry of a person.

The Court: He cannot tell or repeat hearsay.
page SO( Mr. Sutton: All weather repor:ts are hearsay,

sir. Any way you find out about the weather is
hearsay; somebody tells you the wea.ther in Denver is such
and such, radio reports-
Mr. Goolrick: I would like to suggest that if they wanted

. to prove anything .of that kind they should have brought the
man who told him that here to testify. '
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.'The Court: Yes, and you can get weather charts that
'would be admissible, too, as to what the weather was on that
day.,
Mr. Sutton: We respectfully submit, sir, that when a pilot

comes in the ,other .pilots talk with him, and that is one way
of ascertaining what the weather conditions are at different
places.
The Court: I do not think he can tell ,,,hat the other man

told him~because that is hearsay. I do not think the weather
will abolish the hearsay rule. I can tell you' the sun is, shining
right now, but if you want to prove that in Court y,on have
to bring me to testify that the sun was shining at a particular
time. ", '
Mr. Sutton: Our position in this irtstance is you can neces-

sarily rely on what you may be referring to as hearsay. Being
a pilot you would inquire and you necessarily

page 81 f would depend on what other people are saying as
to weather conditions at other places. It is especi-

ally so when it was a question of personal judgment. It is a
question of whether, under all of the circumstances, the infor-
mation which he had and on which he based his judgment is
hearsay.
The Court: I think what the man told him \\'as hearsay,

and the man himself is the one \vho should come and testify
as to what he told him. "

By Mr. Sutton: (Continuing)
, Q. Did you know the name of the pilot with whom yon were
talking? , '
A. No, I don't know the name of the pilot.
Q. You did discuss with him the situation at Charlottes-

ville?
A. Yes, sir.

Mr. Goolrick: ,Ve know the name. He could have gottmi
the name.
Mr. Sutton: \7\Te except to the ruling of the Court in not

allowing-us to go further 'on that matter.
The Court: .All right, sir.

By Mr. Sutton: (Continuing)
Q. vVere you going to fly over Charlottesville?

page 82 ~ A. Charlottesville is on course, yes, sir.
- Q. Did this plane take off ahead of you?

A. Yes, he went to Charlottesville.
Q. How long ahead of you did he take off?
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A. About thirty minutes. •
Q. Mr. Dorman, while we are on the subject, said something

ahout, I believe y'Ou said you would use a Gordonsville Range.
'What does that technical term mean 1

A. Well, the Gordonsville Range is a radio station. It's on
very high frequency, and fr'Om that you can draw a bearing
to or from that station; and by tuning your radio into that
station, I mean set ,your selector on the radio that you have
drawn, you, can. maintain a perfectly straight course to 'Or
from that station from any point.

Q. When the folks a-rrived you said that you loaded the
baggage in and they got in the plane. As soon as the baggage
was loaded and they had gotten in the plane, did you start to
take ofH

, . A. I would say within five minutes.
Q. In other words, they were there only a very ~hort

time be£ore you began to move the plane~
A. That's right. A ,r(lry sliort time.
Q. How many seats were there in that planl:)?
A. Four. .

Q. How are they arranged 1 Two in front and
page 83 r two in the back.

A. Two in front and two in the rear.
Q. vVbere waslDlizabeth sitting1
A. In the front right. On my TIght.
Q. Tell the jury, please, where your plane was :with regard

to this main building they have there 1
A .. Before leaving the administration building?
Q. Yes, sir. ,Vhere was it loaded, and where did the folks

get an?
A.. In front of the administration building. If you have the

picture I can show you. The plane was parked in front of the
administration building by a gas pit. They had to dig a hole
and put a tank in the ground, and I had pulled out to gas the
pIa,ne.

Q. Did you see Mr. Dorman just before you left, or was he
there?

A. I sa'" him until the time he went to lunch or dinner.
Q. You did not see him any more? .
A. Not until after the crash. .
Q. As you were g"etting ready to leave in your plane was

Mr. Ste,,'artthere, the other attendant at the airport?
A.. Yes,J\fr. Stewart was the attendant, and he was there.
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Q: Did he make any statement to yau as you
page 84 r were getting ready to leave as to where you should,

what part of the runway you sho~Ilduse 1
A. Yes.

Mr. Goolrick: I do nat know whether that is proper or not.
Mr. Sutton should have taken Mr. Stewart's deposition.

The Court: I think that that would be hearsay as to what
Stewal't told him, too. I think what anybody told him that was
not the plaintiff would be hearsay. '

Mr. Goolrick: Mr. Stewart is not present and subject to
any cross examination.

The Caurt: Y.ou have to bring that witness here to tell
what he told him so he could be cross examined. -

Mr. Sutton: If Your Honor please, Mr. Dorman has al-
ready testified that it was the practice at the field to tell
people about this bump there.

The Court: That is true, but Mr. Dorman was here and
subject to your cr.oss examination; but this man isn't here,
and he isn't subject to cross examination as to what he told
him. That is hearsay.

MI'. Sutton: It is a matter they brought out, if
page 85 r Your Honor please.

The Court: I kno,v, but you cannot rebut some-
'thing he brought out from a witness who testified directly by
hearsay 'Ofsomebody else.

MI'. Goolrick: If Your Honor please, it was agreed very
nicely on the part 'of my friend, Mr. Sutton, that Mr. Stew-
art's statement should go in the record as to what he would
have said if he had been here, but not a word was in there
about any bump, or anything he told Mr. Walthew about a
bump. Now he comes here and Mr. Sutton wants him to
testify as to what Stewart told him. There is no opportunity
for us to cross examine him and find out whether he really
told him that or not. '

The Court: Yes, sir. That is hearsay and I cannot admit
hearsay evidence.

Mr. Sutton: ,Ve note the exception.

By Mr. Sutton: (Continuing)
Q. Were you told which part of the runway to use by an

attendant at the airporU
A. Yes.

Mr. Goolrick: I object to that.
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By the Court:
Q. Who was that attendant 7
A. That attendant was Mr. Stewart.
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page 86 r The Court: I do not think you can testify as to
what he told you.

By Mr. Sutton: (Continuing)
Q. Did you use the part of the runway that h-etold you to

use7 '

Mr. Gool~'ick: I object to all questions along this line, if
Your Honor pleases, because Mr. Sutton is simply trying to
get around the Court's ruling by asking questions along the
exact same.line on which Your Honor has already ruled.
Mr. Sutton: We respectfully submit he can certainly re-

late what took place as he was taking off there at the airport.
The Oourt: I do not think that the airport "willabolish the

rules of evidellce.
Mr. Sutton: I think, if Your Honor please, he has a right

to say why he. was taxiing at a certain place. He certainly
has a right to give a reason why he was taxiing at a certain
place.
The Court: He said before he was instructed to stay on

the right side, or the left side, or whatever it was. He was on
the right side coming up. I suppose he was told to stay on
the runway.

'ByMr. Sutton: (Continuili.g)
page 87 r Q. Those were the instructions you received ~

A. Yes.
Q. To stay on which side as you were getting ready to take

off,would it be the left or the right 7 " -
A. It would be the left as I was taxiing out; the right afte,r

I turned around to comeback.

By the Court:
Q. ",Vouldit be the side next to the administration building,

or away from it 7 '
A. It :wouldbe the side next to the administiation building.
Q. He told you to stay on that side 7 "
A. He told me to avoid that side.

The Court: All right.
Mr. Goolrick: That is the, same thing. That is letting in
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nothing but hearsay testimony; that is all it is. It hasn't been
shown here that Stewai't had any authority down there. There
is nothing here to show that he had any authority down there.
The Court: He was coming up the right side of the run-

way.
Mr. Sutton: If Your Honor please, it de.pends on which

direction he was going. He was told to avoid the side next to
the administration building. In the direction in which he was

taking off, as I understand it, the administration
page 88 r lmilding would be to his right.

By the Court:
Q. He-was going south when the thing happened. You were

going south and then you turned west, that is what caused the
accident, was it not 1
A. No, sir. .
.Q. You were headed south, were you not 1
, A. I was headed south. Yes, sir.
Q. The plane turnedwe.st to hit the building, did it not'
A. Very slightly, but that is on the left side of the runway

going in that direction. It's on the side opposite the admin~
istrationbuilding. .

Mr. Sutton: If Your Honor please, he didn't hit the ad-
ministration building, he hit the. little cement building on the
othe,r side.
The Court: The building that is to the left of the admin- .

istration building.
The Witness: The left going in the direction for take-off,

yes.

By Mr. Sutton: (Continuing)
'Q. As you were taking off the administration building was
to your right, is that correct'

A. To my right.
page 89 r Q. The concrete building with which you collided

was to your left 1
A. That's right.
, Q. When you' got your people loaded into the plane, your
plane was headed, of course, in the opposite direction from
which you would take off, isn't that correct?
A. Yes.
Q. Which direction would you call that; that it was headed

at that time 1
A. It was headed north at that time.
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Q. What did you do then?
A. Well, like I say, I avoided this side of the runway next

to the administration building. I wasn't told the nature of this
bump or rough spot, whatever it was. I wanted to avoid it.
I gave it a little extra room.

Q. ,Yhich way did you taxi when you started? Where did
you taxi to?
A. I taxied north to the fence OJ) the north side of the air-

port.
Q. As you were taxiing to the northern end of the runway,

that is, when you first started your plane to taxiing-As a
matter of fact you were on the ground all the time, were you
not?
A. Yes, sir.

Q. You never got off the ground?
page 90 r A. I never got off the ground.

'Q. As your plane was moving on the ground to-
ward the north end' of the runway could you at that time see
the lights at the end of the runway and on both sides of the
runway?

Mr. Goolrick: Which end now are you talldng about, the
north end or the, southern end? .

A. Yes, sir. The north end. The way I was facing. .
Q. You were going in a northerly direction, were you not?

In other words, you were taxiing up in a northerly direction
and you could see the lights on both sides and at the end of
the runway, isn't that correct? .
A. That's right, and I also saw the.fence not lighted.'

Mr. Goolrick: When you say the end of the runway, Nel-
son, put in there whether it is the northern end or th(;'lsouthern
end of the runway. .
Mr. Sutton: He was starting in front of the administra-

tion building, as I understand it, and went all the way to the
northern end of the runway, is that correct?

A. Somewhat in the middle, yes.
Q. At that time, as you were taxiing on up there

and saw the lights on both sides of the runway,and
page 91 r

A. That's right.
Q. The administration bttilding is somewhat in the middle

of the field?
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the obstruction lights at the end of the, runway, you say you
also saw a fence there?

Mr. Goolrick: 'Which end? I insist that you put in the
record which end.

A. There is a fence there. Yes.
" Q. Could you see the fence?
A. I could see the fence.
Q. Did it appear to you at that time that it was all right

for you to take off?
A. Yes. I wouldn't have attempted it if it hadn't appeared

all right.
Q. When you got up to the north end of the runway did you

turn your plane?
A. I turned it about 45 de.grees, which is the habit-,
Mr; Goolrick: I would prefer if you let the witness say

what he did, and not let Mr, Sutton testify.

Q. What did you do then after you turned 45 degrees?
A. After I ran up there I reved up the motor to the normal

speed of 1500 revolutions per minute; checked the magneto
. for the ignition; the carburetor heat; the freedom

page 92 ~ of the cOlltrols, and set the, flaps for take-off.
Q. Go over that a little more slowly if you will?

Those are thing'syou do before you take off?
A. Those are normal procedures, yes.
Q. You say you did whaU
A. I reved up the motor to 1500 revolutions per minute,

that is the normal speed; I checked the magneto for the
ignition system; carburetor heat, which is material in check-..
ing the carburetor; hot air; and I checked the freedom of the'
controls.

Q. Did everything mechanically"appear to be in proper
working order for the,take-off?
A.Everything mechanically was proper.
Q. What did you do then?
A. Set the flaps for take-off, which is ten degre,es. That is

the little trailing edge of the wing; you can drop them. I
swung around more to the right, lined up with lights, and put
full power to the engine and started to take off, started the
take"off rm1.During this run-,-

'Q. The lights that you lined up with, did you understand.
those to be the lights marking the sides of the runway' ,
A. Yes ..
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Q. All right, sir, and you say you did what about power?
A. Naturally you put full power to the enginB

.page 93 r when you start your take-off run.
Q. As you were starting off did you see anything

that in'dicated where you might be with regard to the runway?
A. Yes, sir. I saw the marker on my left. It was an un-

lighted marker. Every other one of those are lighted, as I
said. There is 200 feet between the lights and there is an
unlighted marker between; and this one was unlighted. It was
close to the left but. not close enough to be alarming. I did a
gentle turn tc>the right-

Mr. Goolrick: Talk just a little bit louder, if you will,
please?

A. (Continuing) This unlighted marker was close to my
left. It was closer than it should have been, but not close
enough to be alarming. I did a slight turn to the right to move
further R\Vay from the edge of the runway and continued on,
and immediately after making the turn I collided with the
building, whic.hwas probably less than a second.

By the Court.:
Q. ,Vhich way were you.going'?
.A. ,Ve were going south now.
Q. You<woregoing south?
A. Yes.

Q. 'Vasn't the buiding on your left?
pag;e 94J A. It was on my left.

Q. If you turned your plane to t.he right how did
you collide with the building?

A. Because t.his light that I had lined up with was in the
hOlJSebehind this buildi,ug and not. a runway light.

By -Mr.Sutton: (Continuing)
Q. You learned that after the accident?
A. Naturally I learned it afteT the accident. If I had known

it was the house bofore I wouldn't have aimed at it.
Q. ,Vas there miy light on this building that you collided

with?
A. There was no light on the building. The building is gray

cinder block and no paint.
Q. Had there been a light on it, would you have see,n it in

time to avoid it?
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Mr. G,oolrick: He had his own lights on.
The Court: If it was lighted it might have given him

warning'. 'W'hether he collided with it or not is' a different
question since he was lined up with the. house light:

Q. Had you seen a light on the building would you have
realized there was an obstruction there ~
A. If there was a light on the building na.turally it would
. have to be red to comply with regulations, and a

page 95 ~ red light means there is an obstruction there and
it is to be a'voided.

Mr. Goolrich: I object to all of this. It is pure speculation.
Mr..sutton asked him if there had been a light on the building,
if he would have seen it. He was there two or three hours
before and he is bound to have seen that building if he looked
around, it is in plain full sight; he was there in the day time; ,
now to come inhere and talk about there being no lights on
the building is just an aftermath, that is all. I object to it.
Mr.Sutton: If Your Honor please, my friend says that

you are bound to see .a building at night, and we respectfully
submit that you are not bound to see an unlighted building
at night.
Mr. Goolrick: I did not say that. He was there two hours

or more and the building. was 'in plain sight. He was there in
the day time and he is bound to have seen it.
Mr. Sutton: The dwelling house was in plain sight in the

day time, too.
Mr. Goolrick: Certainly, he should have seen both of them.
Mr. Sutton: That is not the situation here. Here is a build-

ing' inside the fence of the airport, and within
page 96 r twenty some feet of the edge of the runway.

Mr. Goolrick: It is not twenty feet, but fifty
fu~ .
Mr. Sutton: The testimony is, of your witness, that it is

thirty-six feet from the ed~e of the runway to the fence.
Mr. Goolrick: That's right.
Mr. Sutton: The building is 8 x 10 feet, and it stood on

the entire inside of the fence, which would make it twenty-six
feet from the edge of the runway.
Mr. Goolrick: I recall very distinctly that Mr. Dorman

estimated the distance to be fifty feet. There were two wit-
nesses, one your own witness, Mr. "Walthew, and the other
Mr. Dormai1, Superintendent of that plant, said it was ap-
proximately fifty feet.
Here is what he is leading up to: Apparently you want to
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put the butdell' of this thing on the Shannon Airfield because
they didn't have a light on that building, I suppose. .
Mr. Sutton: I am not trying to put the burden anywhere.
Mr. Goolrick: I object to this line of examination. There

is no rule requiring any light on that building.
page 97 ~ It is off the runway, and he just ran into it. That

is all.
Now he says if there had beml a light on it he might not

have ran into it; he was lined up with the light in the other
house and he might have run into that, instead.
Mr. Sutton: My friend, since he. has quoted one of his

witnesses, I respectfully !Submit, sir, that his witness Mr.
,Gowin gave the exact measurement. He did not say exactly
what Mr. Dorman stated. He said, "I don't know. It may be
about fifty feet. " But, Mr. Gowin gave the. exact measurement
,after looking' at the paper which he held in his lap, from which
the Court said he could refresh his memory. He said the exact
distance was 36 feet, and that the building sat on the inside
of the.fence, and that the building was 8 x 10 feet, which would
put it-
The Court: He certainly did say the building was 8 x 10

feet, and that the fence was back a bit; but how far he said it
was, I do not know.
Mr. Sutton: I will vouch the record, sir, he said it was 36

feet.
Mr. Goolrick: All right then, suppose' he did. The point

you are trying to make. now is that the building didn't have
a light on it, and-

page 98 r Mr. Sutton: That is exactly it.
Mr. Goolrick: -that is not i~lyour Grounds of

Defense.
Mr. Sutton: It is in the Grounds of Defense. You will find

it is set out in the Grounds of Defense.
Mr. Goolrick: Maybe I am wrong, if it is I will retract my

statement. I cannot remember all of these things. (Obtaining
the Court file) "The defendant avers there should have been
some light to show the location-" this is the Grounds of
Defense, sir, "-to show the location of the building situated
close t.o the runway wit.h which the airplane operated by the
defendant collided, and that the failure to have this building
designated by a light was the primary cause of the accident."
It may be Shannon Airfield's 'responsibility, but it is not

ours.
Mr. Sutton: I don't care whose it is.
Mr. Goolrick: All right, go ahead.
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Mr. Sutton: That is our position, sir, and that is in our
Grounds of Defense.

By Mr. Sutton: --(Continuing)
Q. I understood you to say th~t from the time you saw this

unlighted marker until the time you struck the
page 99 ~ building was a fraction of a second, is that what

you said1
A. From the time I made the turn aftei' seeing the marker

until striking the building, yes.
Q. Did you realize at that time that you had lined up with

the light of that dwelling? .

:Mr. Lillv: Objection. I 9bject to that question, Your
Honor. .'
The Court: What was the question 1
Mr. Sutton: I asked him if he realized at the time.he lined

up with the light that it was not on the airport.
The Cour,t: He has already stated he didn't realize it.
Mr. Sutton: That is what I understood him to say.

By Mr. Sutton: (Continuing)
Q. Mr. Goolrick asked you at great length when he called

you as a witness this morning about an assumption which
you made. some time later that there had been some fog or
mist gathered on the windshield; when did you make that
assumption?
A. I imagine it was a day or two after. I thought about it

and I wanted to know the reason about this accident, too. I
was with Mr. Go~in .when he investigated it. I also helped

him. . .
page 100 r Q. As you were going. north, taxiing north on

that runway from in front of the. administration
building down to the north end of the field, you stated you
could see lights on both sides of the runway and at the end
of the field. 'VVereyou looking through the windshield at that
time?
A. Yes.
Q. As you started to take off,afteT having reved your en-

gine, cheeked the various things there, did the situation, as it
then appeared to you, seem proper for you to take off?
A. Yes. . . .

Mr. Lilly: Objection. That isa leading question.
The.Court: It is a leading question.
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Mr. Lilly: It is a question for the jury to answer, too.
The Court: All right..
Mr. Sutton: Their own witnesses said that the taking-off

is always a matter of judgment, that it is a matter of personal
judgment, and that a number of different factors have to be
taken into consideration.

The Court: It isa leading question. . .
Mr. Sutton: One witness testified that the circumstances

could change in five minutes. I know I cannot ask
page 101 ~.leading quel'ltions, but I can if they don't object to

it.
Mr. GooJrick: We did object to it, thongh .. 'Vhat are you

argniIig about'?

By Mr. Sutton: (Continuing)
Q. Did you ever see this bnilding before you struck it?
A. I saw the whole airport when I landed. Yes.
Q. I am talking from the time you started to take off.
A. Not from the time I started to take off, no.
Q. I believe the Court asked you this morning about your

speed: \Vhat would you :estimate your speed to be at the time?

. The Court :He said 40miles-per-bour..

Q. At the.time of the accident ~
A. 40 miles-per-hour.
Q. Did you receive injuries yourself~
A. Yes, I received injuries. .•
Q. \¥ere you required to go to the hospital ~
A. Yes, for treatment.
Q. Do you have any scars to show tlle jury?
A. Yes, the one on my neck.

Note: The witness is pointing out the scar to the jury ..

Mr. Sutton : You may examine the witness.

page 102 ~ OR,OSS EXAMINATION.

By Mr. GOQlrick:. . .
Q. Had you ever landed at Shannon Airfield before this?
A. Before that day?
Q. Yes. '. .
A. No. That was the first day I landed there.
Q. What did you say~
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A. That was the first day.
Q. That was the first time you had ever been there 7
A. Yes.
Q. Had you flown over it 7
A. On several occasions.,

.Q. You were the.re before your take-off, Mr. Walthew, about
how long 7

A. From 4 0 'clock.
Q. You had ample opportunity to see those buildings, did

you not7 .
A.lhad.
Q. You had seen them, had you not 7
A. I had seen them; yes.
Q. You knew there were no lights on there, did you not 7
A. I wasn't aware, that there were no lights on it, no.

Q. You didn't see any lights on it, did you 7 .
page 103 ~ A. There were no lights turned on during day

light. '
Q. When it became dark, did you see any lights on iU
A. They didn't turn the lights on until I requested them to.
Q. What is the width of your plane from wing to wing7
A. About 25 fe.et,maybe 3D. .
Q. About 25 feet, and you had a 30'0 foot runway there.
A. I did.
Q. And the only reason, excuse you can give to the jury for

running off that 30'0' foot runway is that you saw a light in
Thacker's house and lined up with thaU .

A. It is not an excuse, it is a reason.
Q. I know, it is the same. Call it reason or excuse, or what-

e.veryou please, that is what you did 7
A. That is what I did, yes.
Q. With lights .on both sides of this field marking the

boundaries of the field you didn't line up with those lights,
but, instead, you lined up with something ina house some
distance off the field.

A. The light in the house looked the same as the lights on
the runway, and I used the two lights to make my

page 10'4 ~flight lane.
Q. You couldn't have seen the lights at the far

end, the south end of the runway, the warning lights, the. ob-
struction lights at the end, because you would have lined up
with them, would you not 7 .

A. State the question again, please 7
Q. If you could have seen the obstruction lights at the south
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end of this field, you wouldn't have lined up with the house,
with the light in somebody's house, would you?

A. You do not line up with obstruction lights. They are to
be avoided.

Q. You know they are to be avoided, but you also know
they are at the end of the runway, .and you know if you have
your plane pointed toward those lights you are. on the runway,
-you do know that, don't you?

A. If you have your plane pointed towards obstruction
lights it is not necessarily lined up with the runway.

Q. Obstruction lights are at the end of the runway, are they'
not?
A. Obstruction lights are on utility poles, or anything that

could be an obstruction.
Q. The lights are down-
A. They have no relation whatsoever with the runway.

Q. The lights are right at the north end and
page 105 ~ right at the south end, are they not?

_ A. Yes, but obstruction lights have no bearing
to the runway whatsoever. You are not supposed to line up
with obstruction lights.

Q. You are supposed to line.up with the other lights on the
side?
A. They are not obstruction lights.
Q. I know they are not obstruction lights. They are lights

for your guidance, and you had those. lights on both. sides of
you, and you carelessly ran off the place and crashed ;into that
building.
A. I was still lined up with the lights that were the same

as the lights which were the guidance lights.
Q. The only reason you can give. to this jury, or excuse-

You call it reason and I call it excusG---'-tbatyou thought
Thacker's house was on the runway?
A. I didn't think his house was on the runway.
Q. Why did you line up with it then? . -
A. I said I lined up with two lights. Two white lights. One

was on the runway and the other one happened to be in the
window of Mr. Thacker's home. A white light is something to
line up with.

By the Court:
Q. Where were you when you lined up with that light Y
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page 106}
A. State the question again, please1
Q.. W'here were you when you lined up with that

light in the window1 At the north end of the run-
way 1
A. At the north end of the runway.
Q. Could you see the light in Thacker's house from the

north end1
A. Yes, sir.

By Mr. Goolrick: (Continuing) .
. Q. The light in Thacker's house, I don't know the exact
distance, but it is some distance to the left of the lights on the
runway, and that is 'what you were going by; the lights on the
rUl~,vayare what you are supposed to go by, are they not,
according to the law1 .
A. May I have the picture 1 If you have the light here, and

the light in the house directly behind it, that establishes the
straig'ht line over here. .
'Q. You mean to say that you, without any investigation of

the 300 foot right-of-way, that you deliberately lined up with-
out any investigation with a light on the runway and another
one in a private house and took off1 That is what you did,
was'itnot?
A. That is what Idid in effect.
Q. You do not call that negligence, do you.
A. That was an error in judgm'ent, yes. I don't deny that.

page 107 r Mr. Goolrick: That is all I want to ask you.

By the Court:
Q. How far did you have to run on that runway before you

could take off? '
A. vVell, tha.t would be-That is variable. It depends on

the wind, your loading of the airplane, also the temperature
has an effect on that.
Q. Do you have to run the whole three thousand feet before

you can take off?
. A. No. No, probably I could have gotten off that night in
less than a thousand. feet. .

Q'. Less than a thousand feet 1
A. Yes, sir.
Q. How many feet had you gone from the north end of

the runway to where you had the collision?
A. I think they measured it and it came out somewhere in

,the vicinity of 600 feet. .
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Q. How high were those side lights that were supposed to
guide you 1 How much above the ground were they 1
A. About a foOot,maybe eight inches.
Q. A foot to eight inches above the ground 1
A. Yes, sir.

Q. How high was the light in the house 1
page 108 r A. I couldn't tell you, sir.

Q. Wouldn't the light in the house be much
higher than the lights on the ground?
A. Not necessarily. It depends on where you are looking

from. You can have a light downstairs and have a light up-
stairs and it looks like one is further behind the other .
.Q. I thought the man didn't have a light in his bedroom.
A. It was in his living room, yes. I am not saying-I just

gave that as an example. When. you have a light exactly over
the top of the other at a distance it looks like it is behind the
other.
'Q. How far was it from the place where you saw this side
light to your right that wasn't burning?
A. To my left?
Q. To your left?
A. Yes, sir. .
Q. Were there any lights to your right ~
A. Yes, sir. They were 300feet over there.
Q. Why didn't you seethe lights on your right?
A. I saw the lights on the administration building, but they

were over there to my right, and I was told to avoid the right.
Q. You were going south, were you not? .

page 109 ~ A. South.
Q. You did not see any lights to your right'

A. I said I was told to avoid the right, and I was avoiding
the right deliberately. .

Q. Wasn't this building to your right?
A. The building that I hit?
Q. Yes.
A. It was to the left side of the runway the way I was going.

It was directly in front of me.
Q.Which way were you goingf
A. I was going south .

page 112 ~
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HERE BEGIN THE OBJECTIONS TO INSTRUCTIONS.

Mr. Sutton: The defendant objects to the giving of IN-
STRUCTION NO.1 on the ground that it would allow re-
covery on proof only of ordinary negligence. We respectfully
submit that on the evidence in this case, there being no
dispute about the faCt that the decedent was a guest, that
the plaintiff would not be entitled to recovery upon the proof
only of ordinary negligence; that in order to recover she
must prove something more than ordinary negligence, what
is normally termed "gross negligence".
The Court: Yes, sir. I understand that the same objection

goes as to his Instruction No. 2~
Mr. Sutton: Yes, sir. There would be a similar objection

to INSTRUCTION NO.2. The defendant objects to the giving
of INSTRUOTION NO.2 on the ground that the basis. of this
case if the plaintiff is to recover in this case, we respectfully
submit, the plaintiff must prove gross negligence.
Mr. Sutton: We object to the giving of INSTRUOTION

NO.4 for the reasons we objected to the other instructions:
That it would allow recovery on proof only of ordinary
negligence, and it would not require the plaintiff to prove

gross negligence; it is based on It partial view of
page 113 r the evidence since it does not include the fact

that the situation had changed from the time the
pilot had started taxiing his plane down to the north end of
the runway where he stopped to rev it up and turn around,
the situation had changed without his knowledge, and the
windshield apparently had hecome obscured without his
knowledge. The instruction does not include the fact of
those circumstances having taken place, and since it is a
finding instruction, we respectfully submit that the other
portion of the evidence should be included. It unduly calls
the attention .of the jury to certain portions of the evidence.
Mr. Sutton: The same objection applies to INSTRUC-

TION NO.5.
Mr. Sutton: v'iTedo not object to INSTRUOTION NO.6,

the damage instruction.
Mr. Sutton: Your Honor lwving implied that INSTRUO-

TION NO. E is being refused, we except to the action of the
Court in refusing this instruction. \\T e respectfullv submit
that the evidence fully justifieR this instruction, and that the
failure to have the building lighted, if the jury believes that

that was tlJe proximate cause of the collision, then
• page 114 r surely the defendant is not liable.

. In view of the fact that the Court has refused
to give the instruction in the language as offered, we now
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offer the instruction with the ,,,ord "sole" between "the"
and "proximate", and the instruction WQuldthen read: "The
Court instructs the jury that if they believe from the evidence
that the building with which the airplane cQllided was. not
lighted and that the failure to have such a light on this
building was the sole proximate cause of the collision, then
you will find your verdict for the' defendant."
If Your Honor please, we offer that, since the Court has

refused the other instrudion.
The Court: I think I will refuse that, too.
Mr. Sutton: "\iVe except to the Court's ruling in refusing

to give this instrudion.
Mr. Goolrick: "\7\7e object to the instruction, either as

originally offered 'Or as substituted by inserting the word
"sole", because it totally ignores all of the testimony in
this caseshawing that this pilat taak off an a lighted field

300 feet wide, that he ran 'Off'Of that field and
page 115 r crashed inta this building.

The Caurt: Unless and until the Caurt 'Of Ap-
peals says that law is applicable to the aperatian 'Of airplanes,
I am nat gaing ta apply the grass negligence dactrine ta
anything ather than autamabiles.
Even Massachusetts, which is the basis far 'Ourgrass negli-

gence doctrine, has refused ta apply it ta airplanes. I think
I shall da the same. I refuse these instructian, E, F, and G,
which axe grass negligence instructians.
Mr. Suttan: ."Ve except ta the actian ,'Of the Caurt in bath

granting instructians where recavery can be had in this case
by praaf only of ordinary negligence, and in refusing to
instruct the jury that befare the plaintiff cauld recaver the
plaintiff must prave grass negligence.

• • • • •

page 119 r Mr. Suttan: May it please the Caurt, we mave
the Caurt ta set aside the verdict 'Of the jury

and grant a new trial, or enter final judgment far the defend-
ant, an the graund that the verdict is cantrary ta the law and
the evidence; far erraraf the Caurt in admitting aver ab- '
jectian 'Ofthe defendant certain evidence as appears fram the
recard; in the refusal of the Court ta admit certain evidence
'Offeredan behalf of the defendant as appears fram the rec-
ard; errar ,'Of the Caurt in the giving of instructians 'Offered
an behalf 'Of the plaintiff over the objectian 'Of the defendant;
and far the refusal 'Of the Caurt ta give certain instructians
'Offeredan behalf ,'Of the defendant.



74 Supreme Courtof Appeals of Virginia

The Court: All right, sir. Are you going to have the record
written up1
Mr. Sutton : Yes, sir.

•
A Copy~Teste:

• • ••

H. G. TURNER, Clerk.
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