


IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5003

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 11th day of March, 1959.

JOHN EDWARD BAYNE,

against

ALBERT C. T~ARPE,

Plaintiff in Error,

Defendant III Error.

From the Cirauit Court of Charlotte County

Upon the petition of John Edward Bayne a writ of error
and sup1ersedeas is awarded him to a judgment rendered by
the Circuit Court of Charlotte County on the 3rd day of
December, 1958, in a certain motion for judgment then there-
in depending wherein Albert C. Tharpe was plaintiff and the
petitioner was defenda.nt; and it appearing from the certifi-
cate of the clerk of the said court that a supersedeas bond in
the penalty 'of twelve thousand dollars, conditioned according
to law has heretofore been giyen in accordance with the pro-
visions of sections 8-465 a.nd 8-477 of the Code, no additional
bond is required.
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Supreme Court of Appeals of Virginia

RECORD
•

•• I,•• • • •

December 3, 1958.

THIS DAY came again the plaintiff and the defendant, by
their respective attorneys, and ,the jury sworn in this case
appeared in Court in accordance with their adjournment
on November 26th, and having received the instructions of the
Court and heard the arguments of counsel, were sent out of
Court to consider of a verdict, and after sometime returned
into Court with a verdict in the words and figures following,
to-wit:

"We, the jury, find for the plaintiff and fix his damages
at $11,500.00."

THEREUPON, the defendant, hy his attorney, moved the
Court to set aside the verdict of the jury and enter up judg-
ment for the defendant, on the grounds that it was contrary
to the law and the evidence, without evidence to support it,
for errors cohl'mitted by the Court in granting certain in-
structions, refusing certain other instructions, and modifying
certain instructions, or, in the alternative, to grant the de-
fendant a new trial on all issues, which motions -the Court
overruled, and the defendant excepted.

UPON CONSIDERATION WHEREOF, it is ORDERED
and ADJUDGED that the plaintiff recover of the defendant

the sum of Et/EVEN THOUS.ANb FIVE 'ItUN-
page llr DRED DO:YLARS, ($11,500,()0), the, amoiirtt

award-ed by the jury in their ver:dict, together with
i~lter~st:there<?n~t the 'nHe 'or.'six per cent per annti.rrifrom
iJre 28th q.ayOf Novembei:',1958, the date of the verdict, and
the costs by'the plaintiff expended ih theptosectttiohof this
action. " -

A;ND the defendant having indicate~ his opi'rtion tou;pply
'to the Supreme 'Court of Appeals of Virgiilia for Ii vVrit .of
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Error fr.om and supersedeas to this judgment, on motion of
the defendant, by his attorhey, it is ORDEREn that the
execution 'Ofthis judgment be, and the same is hereby; sus-
pended fora period 'Ofsixty days fr.om this date, and if such
petition is presented within such periad, the executian of said
judgment is suspended thereafter until such court shall have
acted on the petition, pvovided that the defendant, 'Orsomeone
for him, within twenty days from this date, shall enter ihto a
bond in the penalty .of TWELVE THOUSAND DQLLARS
($12,000.00) vvith security to be approved by the Clerk 'Of
this court, conditianed and payable as the law directs, ac-
cording to the provisions 'Of Secticon 8-477 'Of the Code 'Of
Virginia.

Enter.

JOEL W. FLOOD, Judge .

• • • • •
page 29r

• • • • •
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Now comes J.ohn Edward Bayne, by his counsel, ahd flIes
with the. Clerk 'Ofthe Caurt in this case a natice 'Of appeal
fram the judgment entered in this actian an the 3rd day 'Of
December 1'958,and as a basis for the appeal sets f'orth the
f'Ollowihgassignments 'Oferrar: .

,
1. The Caurt erred in 'Overruling defendant's matian ta

strike the evidence and enter .up judgment far the defendant
made at the~eahchisi'an 'Of the plaintiff's case, and renewed at
the conclusion 6f the ihtroduction 'Of all the evidence.
2. The Caurt erred in 'Overruling defendant's. matian ta

set aside the verdict as contrary to the law and evid~nce, and
without evidence ta support it; and an the graund that said
verdict was excessive.
3. The qaurt eged in granting any instructians 'Onbehalf

'Of the plaiIitiff under the evidence and law 'Of the case.
4. The Caurt erred in granting Instructians Numbered 1, 2,

5, 6 and 7 an behalf 'Ofthe plaintiff.
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5. The Court erred in refusing to grant defendant's In-
structions Numbered E and J, as submitted.

JOHN EDWARD BAYNE
By F'RANK D. HARiRIS

Of Counsel for Defendant.

Filed 12/31/58.

Teste:

EDWIN H. HAY, Clerk.

page 31 ~
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•

•

•

ASSIGNMENT OF CROSS-ERROR.

The plaintiff, by counsel, assigns cross-error in the trial of
this action as £ollows: '

The Court erred in refusing to grant plaintiff's Instruction
NO.8 on the ground that the plaintiff was entitled under the
evidence of this case to have the jury instructed on the last
clear chance doctrine.

ALBERT C. THARPE,
By FRANK C. MALONEY, III

ALLEN, ALLEN, ALLEN and
ALLEN
4020 West Broad Street
Richmond, Virginia ,
Attorney for plaintiff;

Filed 1/7/58.

Teste:

EDWIN H. HAY, Clerk.

'. • • • •
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page.3 ~ ALBERT C. THARPE,
having been first duly Sw'Orn,testifies as f'OII'Ows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Will you state y'Our name1
A. Albert Tharpe.
Q. H'OW'Oldare Y'OU,Mr. Tharpe1
A. I will be fifty-tw'Othe 15th day 'OfSeptember. 0
Q. What is y'Our 'Occupati'On1
A. Farming and trading ar'Ound.
Q. H'OWI'Onghave Y'OUbeen doing that s'Ort of w'Ork1
A. All my life.
Q. Mr. Tharpe, 'On March 29th 'Of this year were Y'OU

leading a mule on U. S. 'Route 40 somewhere around 9 :00
o'clock in the morning1
A. Yes, 'sir.
Q. Where had you left from that morning with the mule 1
A. From my home down about three miles fram here on the

road going to Drakes Branch.
Q. Naw, how had you gotten from your home up to Char-

lotte Court House 1 .
A. Led the mule.

page 4 r
• • • • •

Q. When you left Charlotte Court House what route did
you go 'on'
A. On Route 40 to Phenix.
Q. ,V"hatdirecti'Onwere you going on U. S. 401
A. West.
Q. ,Vill you tell the gentlemen 'Ofthe jury as best you can

just how the collision occurred ~ •
A. ,VeIl, I stopped out there to light me a cigarette. I

went 'On down the road. As I was gaing on down there I'
didn't meet no cars but over on the left-hand side down
there there was two cars sitting over there. Well, I stayed
all the way over on the right-hand side. Just as I got to the
top of the hill at the Health 'Office-I was meeting a car and I
heard behind me brakes cry out real loud and I had the mule
by the bit, right by the bit when I heard the brakes cry.
,Vhen I heard the brakes cry I turned to look around and that

,.,.,.__.••• " -'.- .. - ".' ~' . k~,. ..'" "'_.
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.Albert C. Tharpe.

is when the car caught the mule and it caught her left hind
leg on the right-hand fr,ont bumper and she was

page 5 t trying to pull her leg from under the bumper and
she fell on me and knocked me out.

Q. On which side of the road were you wal~j,ng, Mr.
Tharpe~
A. Walking 'On the right-hand side.
Q. C..an you tell us whether you were walking on the hard

surface or walking 'on the shaulder ~ '
A. I was walking on the shoulder.
Q. Naw, where was the mule ~
A. The mule was up on the edge 'Of the hard surface.
Q. Can you tell the gentlemen 'Of the jury whether there

was raom for yau and th.e mule bath 'an the shaulded
'A. No, sir.' " .
Q. Is that a relatively narraw shaulder there ~
A. Right where the accident ''Occurredit was.
Q. How were yau halding the mule ~
A. Holding her by the bit.
Q. YbU had the mule by the bit and; the mule was up, an

the hard surface ~ "
A. Yes, sir.
Q. And you were on the shoulder ~
A. Yes, sir.
Q. Haw clase was the mule to the right-hand edge 'Of the

hard surface ~
page 6 t A. Just right an the edge 'Ofthe tar, abauta fQat

an the tar, I imagine.
Q. How many lanes of travel da yau have there 1
A. Twa Janes 'OftraveL
Q. About haw wide, is the r,aad there 1
A. Around twenty feet,'j suppase: "1 dan't have any idea

haw wide it is.
Q. Now, 1aoking back in th.e dir~ctiQn froW whi,ch the car

came haw far can yau see~ '
A: ~f yau sta:nd' bll,ckup at the a1:d,syh.o'01~ guess about

30'0' yards.
Q. Sa, i~ a;ther.word,S,fram the 'Oldschoa1'UP,ul).til the pai.n~

'Ofthe collISIOnIS how fad '
A. Around 30.0' yard,S.
'Q. Al).d a person traveling the same direction you were,

going, a westerly direction, would have a clear and UJ~ap-
structed view to the 'west~' ", A: Yes: sir. ' .
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Albert C. Tharpe.

Q. And west was the way you were going~
A. Yes, sir.
Q. Now, f.ollowingthe collision can you describe what hap-

pened ~ Can you tell us how you got knocked down and where
the mule ended up~'

page 7 r. A. I tell you gentlemen I don't know.
Q. ,Vhere did you end up~

A. Ended up out there under a bush.

page 13 ~

•

..

•

..

• ..

•

..

Q. Going back before the accident, say along in February
and March, alo.ng in there of this year, what was your stat~
of hea1th~
A. Fair.
Q. ,Vhat sort of work were you doing then ~ .

A. I had been raising some calves on the farm
page 14 ~ there.

Q. How many calves did you haye there ~
A. Twenty-two.
Q. Who fed the calves and looked after them~
A. I did.
Q,. Who' carried tl).ewater and that sort 'Ofthing for them ~
A. I done it all.,
Q. '%'0 Cleanedout the barn and that sort of thing~
A. Well, to tell the truth, the things run aloose.
Q. WhaU
A. The calves run aloose, didn't have any barn. They was

out in a pasture. ,
Q. What were you doing along in the spring of 1958 toward

g-etting ready for the crop that you were going to put in and
that sort of thing~
A. I had cut some wood and had the plant bed ready and

was going to make some tobacco.
Q. After March 29th,. after you were injured, were you

able to get the crop put in or anything like that ~
. A. I haven't done anything since I was injured. ,

Q. What did you do with YOUI' land and that sort of thing?
Did you rent iU
A. I rented it to Mr. J. E. Barnes.
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,.Albert C. Tharpe.

page 17 r
•

•

•

•

•

•

•

•

•

•

By'Mr. Harris:

CROSS' EXAMINATION.

• • •
Q. What type of harness did you ha-veon this mule to lead

it by~
A. Nothing but one bridle and a rein but I had the mule

by the bit.
Q. You were not using the reins~

page 18} A. I was holding the mule by the bit because I
was trying to get himo-ver to the shoulder as

close to me as I could.
. Q. Mr. Tharpe, are you able to recall whether you had
used the right side of the highway all the way from Drakes
Branch up here or not ~
A. I certainly did.
Q. You had walked all the way on that right-hand side ~
A. Yes, sir.
Q.With the mule up on the surface of the road? .
A. I don't know whether the mule was on the surface all

the way but he was either on the surface or on the shoulder
with :me because I got off the tar several times.
Q. I' understood you to say at the time the collision oc-

curred out here you were still walking on the right-hand side
of the road.
A. Yes, sir.
Q. Going toward t'henix ~
A. Yes, sir. .
Q. And at that time your evidence was that the mule was

up on the hard surface of the road at least a foot~
A. Yes, sir.

Q. And you had the mule with which hand ~
page 19 ~ A. With my left hand.

Q, You had your left hand back by part of the
bridle~
A. By the bit.

• • • • •
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Albert C. Tharpe.

Q. Then am I correct in saying you had gotten aver the
crest of the hill and were on the other side at the time the
accident happened ~
A. Wasn't any hill there.

Q. Are you sure about that ~
page 20 r A. I know it ain't no hill there. There is a little

knoll, a small knoll but not any hill.
Q. Well, we will call it a knoll. You had gotten over the

knoll on the other side toward Phenix?
A. Right aver the knoll.
Q. Now, Mr. Tharpe, when did you see the ,car that was

coming from Phenix toward Charlotte Court House, coming
this way~
A. Just as I caught the mule by the bit. When I caught the

mRle by the bit is when I saw the car coming.
Q. You mean you were leading the mule by the reins before

that~
A. Yes, sir, leading it by the reins before that but I caught

the mule by the bit when I saw the car coming.
Q. That car was an the oppasite side of the road ~
A. Yes, sir, it was.
Q. It was coming meeting you ~
A. Yes, sir.
Q. Now, where was that car at about the time Mr. Bayne's

car struck the mule ~ Had it passed an by you or was it
abaut opposite you, or where~
A. It was right at me.

Q'. Right at yau ~
page 21 tA. Yes, sir. The accident happened so quick I

couldn't say a car's length either way because I
don't know but it was right at me.

Q. But your best recollection is it was right there when
the accident happened. The other car was right near you.
A. Yes, sir.
Q. And it wa,s occupying' tIle lane on the other side of the

road~
A. Yes, sir. ,

. O. Now. from the time you saw the other car coming toward
"ou nntil the a('cident occurred did you look back toward
C}1"r]ntte Court House? . ,
A. Not untlI I heard the hrakes cry on the car behind me.

T y,parcl, the tires erving and I turned and that is when the
mple picked me UP hy her front feet trying to pull away
from under the right-hand front humper. '
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Albert C. Tharpe.

Q. Prior to that you hadn't seen fit to look back to see
whether a car was coming behind you ~
A. No, sir, I never looked back until I heard the brakes

cry;
Q. Now, are you familiar with that road along

page 22 r there, .Mr. Tharpe~
A. Yes, sir.

Q. How is the shoulder on the left-hand side of that road
going toward Phenix ~ Isn't the shoulder about the same
on that side as it is on the right-hand. side ~
A. Wasn't any shoulder on the left-hand side along there

to lead the mule. It is a street walk.
Q. You mean a sidewalk ~
A. Yes, sir.
Q. Is the sidewalk wide enough for you to walk on and

lead the mule ~
A. Yes, sir, but you can't lead a mule on a sidewalk.
Q. You can't lead a mule on a sidewalk ~
A. No, sir. I wa.s leading him on the right-hand side. I

.thought I was supposed to be on that side. I had always
led on that side.
Q. You had always led on the right side ~ .
A. Yes, sir, when I was leading a mule down the road, and

when I walk by myself I walk on the left-hand side.
Q. You know, of,'course, that cars coming up behind you

come up on the right-hand side. They travel on the right'-
hand side of the road. You know that.

A. Yes, sir.
page 23 r Q. Yet you have always led your mule on the

right-hand side of the road ~
A. I have always led them on the right-hand side.
Q. And let the mule walk up on the edge of the hard sur-

face~ .
A. No, sir, I won't say I always let him walk on the edge

of the hard surface but that one ,vas on the edge of the hard
surface at that time.
Q. Now, let's go on a little bit. 'When this thing happened,

as I understood, you were pushed over or knocked over in the
ditch or on the bank.
A. I ",~asknocked as far as from here to that stove.
Q. Did the mule actually get caught in the bumper as you

say it did ~
A. Her left hind leg caught under the right-hand front

bumper and she set back on the car and kind of hopped along.
with me scuffling to get away from there and that is the time
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Albert C. Tharpe.

she pulled her foot away from under the right-hand front
bumper and fell and carried me as far as from here to the
stove.

Q'. So when the mule hit you' actually the accident was
over. The accident had happened and the mule hit you in
scuffling to get aloose from the car. Is that right ~

A. 'What say ~
page 24 r Q. The accident had happened and was over

when the mule hit you.
A. No, sir. The mule got on me time the car hit the

mule. .
Q. Did the car hit the mule and knock the mule on you

or did the mule tun on you breaking aloose from the car ~
A. The car hit the mile as she went on me and she was

trying to scuffle and pull her leg away from under his front
bumper when she carried me through the air. I was under
the mule. If I hadn't been under the mule I never would have
got hurt. She was trying to pull her foot awa)' from under
the bumper when she carried me through the air as far as
from here to the stove.

Q. That is what I am getting at. When the mule broke
aloose from the bumper that is when you were carried
through the air.
A. Yes.
Q. And not when the car hit the mule and knocked her

forward.
A. 'When the car hit the mule it pushed the mule on me

and I was trying to get away from under her breast.
Q. Isn't it a fact when this car came dOvvnthere the outside

of the right front fender just barely knickedthat mule on the
left leg and knocked a little place -off about the size of your
thumM

A. No, sir.
page 25 r Q. You say that is not correct ~

A. No, sir, that is not so.
Q. Did it break the mule's leg~
A. No. She ',vent two or three steps, I reckon, more than

that trying- to pull her leg away from under the front bumper.
That is what caught the mule's leg.

Q. That is when you got injured when the mule was trying
to do thaU
A. I was up under the mule's breast, I say, and I couldn't

get out and when she pulled that is when she carried me and
fell on me.

Q. You say that the mule didn't end up with just a little
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Albert C. Tharpe.

scratch 'Onher left leg abaut the size 'Of the end 'Of yaur
thumM
A. Na, the mule had a right gaad size knot an her leg,

right up an her left hind leg right up a1ang here (indicating
the buttacks). What put it up there I dan't knaw but it was
there. '

page 28 ~

•

•

•

•

•

•

•

•

•

•
Q. Priar ta this accident isn't it true yau had a lat 'Of

trauble with y'aur back?
A. Befare this, accident?
Q. Yes, sir.
A. I have had trauble with this part 'Ofmy shaulder and

right up here in the back 'Ofmy neck.
Q. Yau had right much trauble with arthritis ~

A. Yes, sir, had s'Ometrauble with arthritis. '
page 29 ~ Q. Had trauble with arthritis in your back~

'A. In the upper part 'Ofmy back, nat dawn here.
I gat my shaulder brake abaut 33 years aga, I think.
Q. What I was getting at the dactar's repart shaws same

injury here ta ,the 12th darsal and first lumbar vertebra
and alsa yau had cansiderable arthritis abaut that first
lumbar vertebra priar ta the accident. That is up at the tap.
Is that carrect ~
A. Up at the tap.
Q. Had that hindered yau any III daing yaur wark?
A. Sametimes it did.
Q. It bathered you befare?
A. Yes, it bathered me.. I went ta take shats far it and

kept 'Onwarking.
Q. What kind 'Ofwark did you da be£.are this accident hap-

pened?
A. Dane mast everything a man cauld da.
Q. \Vhat was yaur main saurce ,'Ofincame ~
A. Farming and cutting timber and trading harses, mules

and caws.
Q. What did yau da in '57~ \iVhat was vaur main saurce, • w

'Ofincame~
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Albert C. Tharpe.

A. I didn't do anything.
page 30 r Q. You didn't do anything in '57~

A. That is right.
Q. Didn't farm any~
A. No, sir.
Q. Didn't cut any timber~
A. No, sir.
Q. Didn't have any other source of income other than

trading livestock?
A. It was in July of '57 I had a slight stroke and I didn't

do any work. I had gotten so I could go to work. I had
gotten entirely well, the doctor said, and had gotten so I could
go to work.

Q. But that prevented you from working last year?
A. Yes.
Q. .so you didn't earn $3,000.00last year?
A. Didn't earn anything, I don't think.

page 32 r
•

•

•

•

•

•

•

•

•

•
Q. This accident didn't prevent you from selling cattle.

You could still buy and trade and sell cattle.
A. Yes, sir, I can do that.
Q. SO that source of your income is not eliminated. You

can still do that all right.
A. Yes, sir, I can do that.

page 33 r Q. You can still deal in livestock.
A. Yes, but it takes money. I ain't got the

money to do it now.
Q. Mr. Tharpe, do you ever look back when you are walking

down the right-hand side of the road to see if anything is
coming up behind you ~
A. Yes, sir.
Q. Did you look back that morning to see if anything was

coming up behind you?
A. I didn't until I heard the brakes cry out.
Q. And that was about the time the accident happened ~
A. Yes, sir.
Q. Yet you knew it was a car coming meeting you?



14 Supreme Court of AI!peals of Virginia

Albert O. Tharpe.

A. Yes, sir, but didn't know who it was at the time.
Q. You didn't know who it was at the time. When you

first saw that car meeting you you didn't see fit then to look
behind you to see if anything was coming up behind you ~
A. No, sir, because a car comes so fast. ,iVhen the brakes

cried that is when I looked.
Q. You were then on the other side of the knoll down next

to the Health Center~ '
A. Yes, sir.

page 38 ~

•

•

•

•

•

•

•

•

•

•
Q. Wh)Tdidn't you look back behind, you that morning to

see if anybody was coming up behind you ~
A. ,iVhydidn,'t I look back ~
Q. Yes, sir.
A. Because I didn't think it was no need of looking back.
Q. In other words, you were going' down the road on your

right-hand side with the animal up on the hard surface not
worrying about anybody coming up behind you ~

page 39 ~ A. No, sir, I wasn't worrying about anybody
coming up behind me.

Q. You didn't care about anything coming behind you ~
A. Yes, sir, 'I cared about something coming behilld me.
Q. Yet you didn't look back~
A. I didn't think it no use to look back until I heard the

brakes cry and then I looked but it was too late.
Q. Do you still say to this jury there is not as much or

more shoulder on the left side of the road at that point than
it is on the right-halld side the way you were walking~
A. I say it ain't as much oil the left as it is on the right.
Q. You say it is not as much on the left as it is on the

right~
A. Yes, sir.
,Q. Do you say there "vas not enough shoulder .on the left

. for you to walk on "vith your mule that ill0rning~
A. ,V11atyou mean, all the way ~
Q. Rig'ht where the a~cident happened.
A. I don't know. '

'.

• • • • •
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Dr. Williarn E. Daner.

RE-DIRECT EXAMINATION. . ,

By Mr. Allen:
Q. Mr. Tharpe, do. you know of any reason why an auto-

mobile approaching from the rear in the manner the defend-
ant was approaching couldn't have slowed his vehicle down
and let the oncoming car go on by and then cut out and go
round you 7 .
A. He could have done that if he had been driving care-

fully. Sure he could have slowed down.
Q. Isn't that the way you probably were passed a dozen

times from the time you left your horne on the trip to Char-
lotte Court House and from Charlotte Court House ,going on
toward Phenix 7
A. Sure, it happened a dozen times .

page 41 (

••

•

••

•

••

•

••

•

••

•

RE-CROSS EXAMINATION,

By Mr. Harris:

•• •• •• •
Q. Do you know, Mr. Tharpe, wbethel' or not a

page 42 r man going towa.rd Phenix in a car when corning up
to that knoll had full view of you and your mule

until he got right on top of the Imo1l7 ,
A. You can see the mule from the school up to where it

,vas or you could see one from here at the court house ..
Q. Could you see all of the mule or just the top part 7
A. Could see all the mule.' '

.. •• •• •• •

DR. ,VILLIAM, E. DANER,
having been first duly sworn, testifies as follows:'
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Dr. lfTilliam E. Daner.

DIRECT EXAMINATION.

By Mr. Allen:

page 43 r
•

•

•

•

.'
•

•

•

.'
•

Q. What is your 'occupation or profession ~
A. Physician.
Q. "Where is your office~
A. Richmond, Virginia.

page 44 r
•

•

•

•

•

•

•

•

•

•
Q. Have you had occasion to specialize m any particular .

field ,of the medical profession?
, A. I have specialized iri the branch of orthopedic surgery .

page 45 r
•

•

•

•

•

•

•

.,

•

•

Q. Do you know, Mr. Tharpe, the plaintiff in this case ~
A. Yes, sir.

Q.Did you have occasion to see and treat him ~
page 46 r A. I did.

Q'. When and where did you first see him ~
A. I first saw Mr. Tharpe in our office 'Onthe first of April,

1958. .
Q. Can you tell us whether or not he was referred to your

office bv any other doctor?
A.Mr. Tharpe was referred to us by Dr. Ailsworth from

Keysville, Virginia.
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Dr. William E. Daner.

,page 47}

•

. '

•

'.
,.
• •

•

•

Q. What were the findings on physical examination and
~rn~' ,
A. Upon examinatjon I found there was considerable limi-

tation of motion, or lack ,of motion, in the back with the ,
complaint of pain on aUempted motion in the back. Stating it
otherwise, the complaint as ,far as the back was concerned
was within average' limits, Iwould say, buttbat was his chief
complaint. '

Q. How about tbe x-rays'
A. X-ra.y examination showed a fracture or break, a com-

pression type fracture, of the 12th dorsal vertebra and the
1st lumber vertebra.

page 48 t
•

•

•

'.
' .
•

•

•

•

•
Q. Doctor, based on tbe bistory you obtained from the

patient, his complaints and your physical examination and
the x-rays, can you tell us what injuries, if any, were sus-
tained by Mr. Tharpe when he was leading a mule and struck
by an automobile on March 29th, 1958'
A. My diagnosis was compression fractures of tbe 12th

dorsal vertebra and the first IUl11barvertebra .

page 53 t

•

•

•

•

•

•

'.
•

•

•

Q. Now, can vou tell in Mr. Tharne's case wbether the in-
jurv he received in the accident and the ag-g-ravationyou think
resulted from the accident ,of his arthritis is a temporary



18 Supreme Court QfAppeals of Virginia

Dr. T¥illiarn E. Daner.

or a permanent thing ~
page 54 r' A. In myopinion it is permanent.

Q. Can you give us in percentages just what
disability you think he has ~
A. I rated Mr. Tharpe as having 20 to 25 .per cent disability

as a result of his injury.
Q. And is that disability permanent ~
A. Yes, sir.
Q. In other words, you expe'ct it. to exist the rest 'Of his

life ~
A. That is my opinion, yes, sir.
Q. Haw will this disability affect Mr. Tharpe in his efforts

to carryon his occupation as a farmer ~
A. As I understand farming, it requires considerable bend-

ing, lifting, twisting and so forth and those are the motions 'Of
the back that will be disabled. I think he will definitely have
limita.tion of his ability to lift and stoop and squat and do
the things necessary in his type of work
Q. How about heavy lifting~
A. I feel that will be limited.
Q. ,Vhat do you think about whether 'Ornot he win be able

to go back to farming ~
A. It is hard for me to answer that. I think

page 55 ro he will probably be able to go baGkto farming but
on a limited scale. Idon.'t believe he will be

:;ble to lift and do a day's work as he did prior to his in-
Jury.
Q. ,Vould he have to stop and rest and that sort of thing

and get more help ~
A. In my opinion, yes.
,Q. Tell us what your opinion is as to whether 'Ornot this

accident and these injuries he received will shorten his work-
ing days~
A. That depends considerably on how much pain Mr.

Tharpe is willing to absorb in a day's work The a.verage
person with this type injury ,vould certainly not have the
endurance they had prior to the type injury he received .

page 56 r
•

CROSS EXAMINATION.

•

Bv Mr. Harris:
"Q. Doctor, I have one or two questions. As I understood
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your testimony, Mr. Tharpe had a general arthritic condition
in his back when you x-rayed him and that was generally over
the whole back area.
A. There was evidence of arthritic changes, yes, sir.
Q. I have a report here from you indicating there was

considerable arthritis in the back. Would you say there
was more arthritis in his back than you would normally find in
the back of a person his age 7
A. I think so, yes, sir.
Q. In other words, you think when you x-rayed him his was

actually worse than the average person of fifty-one years of
age 7
A. Yes, sir.
Q. Now, I understoodyou to say that that type of condition

does cause pain and aching of the back.
A. That is correct.
Q. Does that also, Dr. Daner, limit the use of the back~
A. There again that depends a lot 'on the individual. I

think some people with this degree of arthritis can carryon
perfectly a normal day's activities 'and somebody else can't.

It depends a lot on the person.
page 57 r Q. Can you tell us whether or not it would limit

the weight a person might pick up or the degree
that he might stoop to pick up something~
A. They can do stooping if they have to do it. If they have

very good hip joints and so forth they can get down fairly
well to do that type of lifting. If they have good muscle
power in the back and have a fairly stable back-that is, one
that hasn't been injured, l think they could do heavy lifting
and get along very ",veIl. '

Q. 'Vould the lifting tend to increase the pain, in your
opinion ~
A. If they happen to strain their back or lift in an awkward

po~ition or have a straining type injury that would cause
pam.

Q. Are you able to tell us whether or not 'without any in-
jury to his back this arthritic condition of Mr. Tharpe's
would have continued to get worse as he grew older 7

A. I believe it would have, yes, sir. I believe it would have
progressed.

Q. In other words, even without an injury of any type
he would have continued to have more pain and possibly more
stiffness to limit the use of his back7
A. I can't say about the pain. I believe that if a series of
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x-rays were made over the years we would see
page 58 r evidence of it increasing as the years increased.

Q. Then' am I correct in saying that Y'0urrating
'OfMr. Tharpe of 20 to 25 per cent disability is taken in con-
junction with the condition you found existing there 1
A. The rating ,vas made on the basis of the fractures. In

my opinion, the two compres!3ionfractures in the back should
be S'0rated.

Q. But are they not rated by you knowing that that condi-
tion was there and in relation to that condition ~
A. They were rated on the basis of the patient having had

an injury with compression of two vertebrae. I think if I
had rated Mr. Tharpe's back on the basis of the arthritic
changes possibly the rating would be more than twenty
per cent. '

Q. Be more than twenty per cent ~
A. Yes, sir.
Q. But even if he had no injury, as I understand you, 'Over

a period of years he still could have arrived at twenty to
twenty-five per cent disability due to his arthritic condition ~
, A. This disability is rated on loss of earning power and
it would be rated on that basis. If he had pr'0gression arthri-
tis and was unable to work and if he was rated then I think

you could possibl3Trate him on that basis. It is
page 59 r rated on the basis of loss of earning power.

Q. But I take it from all you say the injury did
aggravate the present arthritis.
A. That is my opinion.
Q. No question about that in your mind ~
A. N'O.
Q. Now, his present condition would not limit him from

moving around where he did not have to do any particular
heavy work, would it~
A.Ordinary activities I believe he will be able tD carry

on.
Q. You are familiar with trading and selling livest'Ockand

things of that type. Do you think it would limit his ability
to do that~
A. As far as trading and selling I would think he could dD

that as long as it doesn't require lifting the livestock.
Q. \%en you refer to lifting do yon mean lifting something

extremely heavy ~
A. I believe anything over 75 pounds he wouldn't be able to

lift. I believe weight up to 50 pounds he would be able ta lift
but anything that requires stooping forward to lift is the type
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of lifting that would cause pain, or lifting from one side to the
other in a twist .

page 62 r

•

•

•

• •

•

•

•

•

DOUGLAS MYERS, (State Trooper)
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Pettus:
Q. You are Trooper Myers, located in Charlotte County?
A. Yes, sir. ,
Q. Did you investigate an accident involving Mr. Tharpe

leading a mule and Mr. John Edward Bayne's automobile on
the 29th of March, 1958?

A. That is right.

page 63 r,
•

•

•

•

•

•

•

•

•

•

'Q. Will you turn to the jury, please, and relate what your
investigation revealed of this accident on the 29th of March ~

A. This was an accident case I investigated on the 29th
day of March. It happened in the Town of Charlotte Court
House on Route 40 and according to the driver 'of the vehicle
and Mr. Tharpe at the time I arrived the accident happened
around 9 :35 in the morning. The place it happened the road
there has got a little rise in it just before you get to the
point of the collision. When it h::tppened it ,vas daylight
and the road was mostly dry-had a few wet spots on it.
Traffic lanes were marked at that particular location and
the speed limit was marked" 35 miles an hour." The ve-
hicle 'involved was a 1957 Ford four-door sedan being driven
by John Edward Bayne of Chase City which had struck a
mule being led along the highway by Mr. Albert C. Tharpe.

Q; Which side of the higlnvay was .Mr. Tharpe on~
'A. He was on the right-hand side going toward Phenix.
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Q. ,Vas passing permitted at that particular point ~
A. At the particular point apparently from what they

showed me on the highway there passing started just prior to
that.
Q. How wide is the highway at that point ~

A, The hard surface is 20' feet at that particular
page 64 ~ location.

Q. How wide is the shoulder of the road for a
man to walk on at -that point on the right-hand side or the
side Mr. Tharpe was on~
A. The shoulder on which he was walking there, from the

edge of the hard surface to where the road breaks down into
the ditch, it is around 2 feet, 6 inches. The distance- from the
hard surface do'wn into the ditch to the far side of the ditch
was 4 feet.

Q. From the edge of the hard surface to the far side of
the ditch was 4 feet?
A. Yes, sir .

• • • • •
Mr. Pettus: I will withdraw the question.

Q. At the point of impact how far could a car going in a
westerly direction see Mr. Tharpe and the mule before he
reached him~

A. From the point there where the accidenthap-
page -65 f pened looking back toward Charlotte Court House

over the slig-ht rise there a person standing tip
there can see possibly 300 yards.

Q. 300 yards, or 90'0 feet ~
A. Around 900' feet.
Q. Is the rise high enough to prevent anyone from seemg

Mr. Tharpe, if he were looking, and the mule~
A. No, si~, I don't think it would be high enough to prevent

him from being seen.
Q. At the time you investi1:\atedthe accident did you notice

anv skid marks in the road ~
A. Yes, .sir. After I arrived at the scene and was talking

to Mr. Bayne and Mr. Tharpe they pointed out the location
of the accident there and there ,vere tire marks which they
said were made by Mr. Bayne's vehicle, which started back
from the point of collision, as pointed out there, and from the
point of collision back to where I could trace them back was a
distance of 50' feet. .
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Q. 50 feet of tire marks f
A. Yes, sir. .
Q. Are you confident they came from Mr. Bayne's vehiclef
A. They were pointed out to me by Mr. Bayne and. Mr.

Tharpe. I talked to them and they said they were the tire
marks of the car.

page 66 ~ Q. What do you mean.by "tire marks."f
A. Well, these marks indicated to me they were

brake marks where the man applied his brakes and was
skidding on the surface of the road. At the point they
started they were kind .of light and the further they went
the darker they got-right heavy marks.

Q. In which direction did the tire marks go f ..
A. The tire marks started. toward the center of the road.

The left wheels were near the center line and they led over
toward the right shoulder. They were all on the hard surface.
but at the end of the tire marks they were rather close to the
edge of the hard surface, the right wheel was.

Q. You say they ran from the center line over toward the
edge of the road f
A. The tire marks started closer to the center of the road

and as they continued along they were leading toward the
right edge of the road. ..

Q. 'Where did the marks begin that allow passing in a
westerly direction with regard to where these skid marks
beganf
A. The skid marks started prior to where the line breaks

to permit passing.
Q. Where the skid marks begun you could not pass f

A. No, sir.
page 67 r Q. And they continued on for 50 feet until they

got over to the edge of the road f
A. Yes, sir.
Q. "With regard to the shoulder of the road, can you .com-

pare the shoulder on the. side Mr. Tharpe was on to the
shoulder on the opposite side and tell how the two comparef
A. Well, on the right side the shoulder is considerably

narrower there. On the left side it is a ditch that is rounded
out. It does riot go right down to a point.

Q" Any more shoulder on one side than on the other f
A. On the left side at that particular point there "vas more

shoulder.
Q. How about further back up the road f
A. Further back up the road the shoulder gets narrow on

that particular side back toward Charlotte Court House.
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Q. On which side1
A. On the opposite side from which the accident happened.
Q. Coming back toward the court house from the point of

accident toward the court house which is the widest side of the
road, the side the accident happened on 'or the side opposite
where the accident happened 1

A. The side ,on which the accident happened the
page 68 r shoulder would be a little wider on back from the

point of collision. Of course, on the opposite side
of the highway there was a sidewalk. '
Q. Do you have a diagram you drew at the time of the

accident 1
A. Yes, sir.
Q. Can you superimpose that diagram on that board up

there 1 I have some chalk here.
A. Yes, sir, I can put it up there. (Witness draws diagram

on a green steel-covered board with apiece of chalk.)
Q. Will you put the point of impact and the skid marks on

that diagram 1
A. Yes, sir. (witness does as requested.)
Q. What do these lines represent 1
A. These lines here would reptesent the tire marks which

the vehicle left.
'Q. ",Villyou put this little vehicle in the place where the ve-

hicle was parked at the point of impact 1 .
A. The point of impact pointed out to me by the. driver of

the vehicle would be at this location.
Q. Will you put on there East and West 1
A. Yes, sh. This is east and this is west.

Q. East is back toward the court house 1
page 69 r A. Yes, sir, and west is back here to,"vardPhenix.

Q. What is this entrance 1
A. This is the, entrance to the Health Center located just

west of the accident.
Q. I believe you have testified these tire marks were 50 feet ~
A. 50 feet from where they started to whe,re they stopped.

This line here would indicate the solid line in the highway and
these dotted lines indicate the broken lines.
Q. He could not pass then until he passed the end of that

solid line 1
A. That is right. He would have to get about the location

here where the accident occurred before he could start to pass.
Q. Will you write down how far back from here back this.

way east this man could see before he got to Mr. Tharpe.1



Jahn Edward Bayne v. Albert C. Tharpe 25

Douglas Myers.

Nate: The witness writes an the baard as fallaws: "Tire
marks 50 feet" and "Visian east appraximately 300 yards".

Q. Is it yaur testimany the .driver cauld see 300 yards,.
cauld'see the man 300 yards away befare he struck him?
A. Yes, sir, I think he could see the ma.n300yards before he

struck him.

page 70 ~

By Mr. Harris:

CROSS EXAMINATION.

• • • • •
Q. Daes. the road curve at all near the scene 'Ofthat acci-

dent?
A. Araund the scene the,re just after yau go ever the rise

the raad starts ta curve ta the left when traveling in a west-
ward directian.

Q. Curves ta the left if yau are gaing toward Phenix? .
A. Yes, sir.
Q. Naw, back east fram the scene 'Of that accident is.there a

knall 'Orcrest in the raad at all ~
page 71 ~ A. Yes, sir. Just east of the point of collision

there is a rise in the road.
Q. Back in this directian~
A. Yes, sir.
Q. Are you able to tell the jury how far it was fram this

point right here where yau place the point 'Of impact hack ta
the very crest 'Of that knoll ~Have yau measured that distance ~
A. Yes, sir. Fram the paint of callision back to the top 'Of

.the rise in theraad wauld be araund 105feet.
Q. Wauld you take yaur chalk and draw something acrass

here, ta indicate the crest an the. road and then shaw the dilS-
tance by an arraw? . .

Nate: The witness draws a line acr,oss the highway shown
on the diagram.

You say from the paint you have indicated there as being
the crest 'Of the hill fram that point ta the point 'Of impact yau
measured to be 105feet ~
A. Yes, sir.
Q. Now, yau have further indicated that visibility back east

toward the court hau~e is about 300yards.
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A. Yes, siJ:.
Q. Are you able to tell the jury whether or not you can see
. all of a man, all of a person from the bottom of his

.page 72 r feet to the top of his head, .and all of a mule from
the bottom of his feet to the top of his back for 300

yards~
A. You could not see all of a person. I beneve you could see

an average person probably from his waist up or something
like that. Tha.t would be about. all you could see back in that
location.

Q. That is due to'the crest of the hill. Is thatcorrecU
A. Yes, sir.
Q. Then a car would have to travel some distance or about

. up here to the crest of the hill before all of a person or all of
a mule would be visible ~
A. Yes, sir.
Q.Did you in your investigation ascertain where the mule

was at the time of collision~
A. In talking to the driver of the vehicle there, and I don't

know if Mr. Tharpe indicated it to me or not, the mule was on
the edge of the hard surface traveling in a westerly direction.
Q. Did you see any indication on the shoulder that the mule

had been walking out there prior to the collision~
A. No, sir. I checked the shoulder back up to the. rise in the

road and I didn't see any indication of mule tracks. The only
tracks I wa~ able to locate was right at the point of colli-

SIon. , . .
page 73 r Q. They were tracks made after t.he collision1

A. They we.reon the right shoulder at that point ... • • • •
Q'.Are you able to tell the gent.lemen of the jury, Tr,ooper,

if ~.car was traveling away from the court house in a westerly
direction and a car was traveling ea.st when would a car
traveling west be able to see a car coming east approximately~
Where would that car traveling west have to be in the road in
relation to the accident to be able to see this car coming east .
here~
A. That ,would be kind of hard to say be.cause the vehicle

coming in an easterly direction here would be coming around
a curve and it would have to get around the curve far enough
in order for th~ driver of the other car to see it.
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Q. This vehicle coming east would have to come around this
curve far enough to becomevisible r

A. Yes, sir.
<page74 ~ Q. And this one going west would have to' clear

the crest of the hill before he could see the,vehicle
coming east ~
A. I think you could see over the crest of the knoll but that

vehicle going east would have to he. along in here in order to'
see it. I don't see how you could see it further around the
curve.

;Q. You testified you measured the shoulde.r on the left-hand
side and that it was about 2% feet to where the ditch started
rounding out and then about 4 feet over to the bank.
A. That was the right-hand shoulder.
Q. Did you measure, the one on the left-hand side~
A. Right opposite from where the point of collision was it

- would be 8 feet from the edge of the hard surface to the edge
of the sidewalk. The ditch is rounded out on the side and a
portion of it could be traveled.

Q. I hand you what has been labeled "Defendant's Exhibit
No. I" and ask you if you can identify that photograph.
A. Yes, sir. I know this location shown in the photogtaph.
Q. What does that picture show, Trooper Myers ~
A. In this direction it shows the, highway traveling in a

westerly direction. If you were traveling west this would be
the way you are looking at it.

Q. If you were traveling toward Phenix this is
page 75 ~.what you would see at that poinU

A. Yes, sir.
Q. This curve shown down here is the curve you indicated.

Is that correct ~
A. Yes, sir. ,
Q. And of course, the knoll in the road is not shown in this

photograph. It was taken just slightly over the knoll or on
the knoll~ .
A. Yes, sir.
Q. Is this the shoulder on the left that you referred to and

the sidewalk ~
A. Yes, sir.
Q. And you say it is eight feet from the sidewalk to the

hard surface ~
A. Yes, sir.
Q. Is that a fairly level or flat area there ~
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A. It is fairly level. There i's a drainage ditch running on
that side there.

Q. Is the drainage ditch there comparable to the, one over
on the right side or about the same as the one on the right
side1 .
A. The right-hand ditch would he a little deeper. This one

is more,rounded out.
. Q. Would you say it is, a better walking area

page 76 ~over on this shoulder on the left than over on the
right side 1

A. I don't know. It would be pretty hard to say which would
be the best. Of course, over the,re on the left when you walked
you could walk on the sidewalk but this shoulder here gets
narrower back toward the crest of the little rise the.re.

Q'. But it is 8 feet from the sidewalk to the hard surface at
this point 1
A. Yes, sir.

. Q. Trooper Myers, I hand you a photograph labeled "De-
fendant's Exhibit NO.2" and ask you if you can identify that?
A. This would bea photograph of the highway looking in

an easterly direction just west of the point of accident.
Q.. This driveway where these vehicles are sitting he,re rep-

resents the driveway into the Health CenteT~
A. Yes, sir.
Q. This is taken from toward Phenix looking toward Char-

lotte Court House 1
A~Yes, sir.
Q. Does that show the shoulder on the left-hand side of the

road as Mr. Tharpe was traveling 1
A. Yes, sir.

Q. Trooper Myers, what is the speed limit in
page 77 ~ that area there ~

A. The posted speed limit iIi this particular area
is 35miles per hour.

• • • .. •
Q. Did you examine Mr. Bayne's car after the accident for

damage~
A. Yes, sir, I checked his vehicle there at the scene. The

only damage I could locate there would be a dent on top of the
right front fender just back of the headlight and above over

the front wheel.
page 78 r Q. Along here. (indicating on toy automobile)

A. Somewhere in that location.



John Edward Bayne v. Albert C. Tharpe 29

Douglas Myers.

Q. Did you see any damage to the bumper or headlight or
anything up in front, up in this area here ~
A. No, sir, I didn't see any damage up on the front of the

vehicle.
Q. You say you saw one dent there ~
A. One dent which was on top of the fender.
Q,. Did you examine the mule or see the mule ~
A. The mule was there and I saw him from a distance of a

few feet.
Q. Did you look at its left leg~
A. I looked at the left leg and the only injury I saw was

where the skin was broken. There was a place on its left leg
above the knee where a little piece of skin was knocked off..

Q. About how large was that place ~ .
A. It looked to me to be about the size of a half-dollar, or

something like that. It wasn't too large .

page 79 ~

•

•

••

•

•

• •

•

•
Q. Trooper, I hand you herewith a table set up for stopping

distances for automobiles at various speeds. Would you read
from that table, sir, and tell the jury what the braking dis-
tance is land what the complete stopping distance is for an
automobile traveling at 35 miles an hour~
A. You just want me to read this ~
Q. Just the braking distance and stopping distance.
A. Apparently after you had applied your brakes at 35

miles an hour you would travel 63 feet.
Q .. What is the reaction time to get your foot

page 80 ~ from the gas to the brake and apply the. brakes ~
A. The reaction time would be 38 feet.

Q. And what does that give for a total stopping distance at
35 miles an hour ~
A. For a car traveling at 35 miles per hour the total stop-

ping distance would be 101 feet.
Q. The braking distance was 63 feet Now, at 30 miles per

hour what is the actual braking distance and stopping di~-
tance~
A. At 30 miles an hour it would be 47 feet.
Q. What is the total stopping distance~
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A. At 30 miles an hour 80 feet would be the total stopping
distance.
Ql. You have indicated at 35 miles an hour the stopping

distance is 63 feet and you indicated here there were 50 feet
of skid marks 1
A. Yes, sir.
Q. And the braking distance at 30 miles an hour is 47 feet

and you indicated here the skid marks were 50 feeH
A. Yes, sir.
Q. And you say the speed limit is 35 miles an hour 1
A. 35 miles an hour, yes, sir.

• •
.page 81 ~ RE-DIRECT EXAMINATION.

By Mr. Pettus:
Q. Mr. Myers, according to your answer to his question if

this man had been looking at the point where he could have
seen the whole mule or man, which you testified was 105 feet
back, could he not have stopped before he got to Mr. Tharpe~
A. V\Tell, the total stopping distance at 35 miles an hour

would be 101 feet and from where it happened to where he
could have seen the whole mule at the top of the knoll was
.105 feet.

Q. And therefore he would have stopped before he hit Mr.
Tharpe's mule ~
A. Yes, sir.

page 83 r
•

•

•

• •

•

•

•

•

Q. ,Vhat speed did Mr. Bayne tell you he was going at the
time you investigated this accident ~
A. According to my notes here he stated that before the

accident he was traveling at 35 miles per hour.
Q. ,~Till you mark hereon this diagram. where the mule

tracks were you saw on the road or off the road ~ Put little
dots or something on there to show the mule tracks.
A. They went up in this direction.
Q. ,vill you put some marks there ~
A. Yes, sir. (witness does as requested.)
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Q. Those are the marks made by the mule right there ~
A. Yes, sir.
Q. In regard to this -braking, if you apply your brakes prior

to the time the skid marks begin wouldn't that slow you down
some before you actually started skidding~
A. Yes, sir.

Q. Isn't it true you actually slow down some
page 84 ~ before you start skidding- ~vhen you apply your

- brakes? .
A. Yes, sir, I think you would slow down some before you

would start skidding.
Q. Your testimony was that at the time he started skidding

he was going that speed ~
A. Yes, sir.

RE-CROSS EXAMINATION.

•
I By Mr. Harris:

• • • •
Q. You say from right here where you have designated the

crest pf this hill, fr'Omthat point to the point of impact is 105
feet ~
A. 105feet.
Q. And you measured that with a tape measure~_
A. Yes, sir.
Q. And you have testified his over-all stopping distance

was 101feet?
page 85 ~ A. 101feet, yes, sir.

'Q. And I believe you further testified from the
crest of the hill you couldn't see a car around here_until it
had cleared this curve,coming east. ,
A. Yes, sir. The car would have to come into the curve there

and it would depend on the location of both vehicles. If this
vehicle was down further the driver could see furthe,r but the
further this vehicle 'was back the more in the curve the other
vehicle would have to be to be seen.

Q. But it is a sufficient curve to block the view 'Of cars
coming around the curve 1
A. Ye~,sir.

page 86 ~

•

•

-.

•

•

•

•

•

•

•
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DR. R. D. AILSWORTH, ,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION. '.

By Mr. Allen:

• • • • •

Q. 'What is your profession 7
A. Physician.
Q. Where is your office7
A. Keysville, Virginia .

• • • • •
Q. Doctor, did you see the plaintiff, Mr. Albert C. Tharpe,

following the injury he sustained on March 29th this year7
A. Yes, I did. .
Q. Can you tell us th~ first day on which you saw him 7

A. March 29th.
page 87 r Q. At that time did you obtain from him what

his complaints were?
A. Yes, sir. He had severe back pains, pain in his left leg,

and general aches and soreness from his recent injuries.
Q. Did you attain a case history?
A. Yes, sir.
Q.. What ,vas that?
A. He said he was leading a mule at Charlotte Court House

and the mule was struck by a car and the mule fell on him.
Q. Did you examine him?
A. I did.
Q. Did you make x-rays in your office?
A. Yes, I did.
Q. What did the x-rays and your examination disclose 7
A. Well, he had a lot of tenderness in his back and had

'muscle spasms. I took x-ray of his lower spine but it did not
show a fracture at that time. I though it was a bad sprain.
He was having a lot of pain and discomfort so I treated him
for his pain, strapped his back and sent him home. That is
the first day. Shall I go ahead?
Q. Yes, go ahead. ,

A. I told him to return if he didn't feel better.
page 88 r He got worse and I saw him again on the 31st of

Mareh, at which time I x-rayed his back higher and
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Dr. R. D. Ailsworth.

saw two compressed'vertehrae, and I hurried him to Dr.
Butterworth and Dr. DaneI' in Richmond.

Q. You referred him to Dr. Butterworth and Dr. DaneI' in
Richmond ~
A. Yes, sir.
Q. You mentioned the words "muscle spasm" when you

examined him the first day. What are muscle spasms?
A. ,-",T ell, you know what muscles are. The muscles were very

rigid and would not relax.
Q. Is that a very painful condition?
A. The muscle spasm is a contraction of the muscles to pro-

tect his back. The spasm denotes pain and the muscles are
trying to hold his back in a rigid position.

Q. Doctor, taking into consideration the injuries you found
from your examination and the x-rays of Mr. Tharpe tell us
whet.her in your opinion the injury is temporary or permanent
in nature?
A. ,l.,T ell, the fracture, or l\ourse, will heal in time but it is

'not a complete healing and you would have a. permanent
residual with a man this man's age.

Q. In percentages how would you rate his disability?
A. I would say approximately 2570 dif?ability.

page 89 r He can not do any heavy lifting and no prolonged
standing, if he does it will cause back pains. The

compression fractures affect the weight bearing alignment of
the body and it will cause a strain a.nd discomfort if he stands
for any length of time or does any heavy lifting.

Q. How about his a.bility to carryon his farm work and
heavy duties of that type ~

A. That would call for heavy labor so it would curtail that
kind of occupation at least 2570

Q. It would curtail bis activity in farming at least 2570?
A. At least tbat because. in my opinion, farming requires

a lot of heavy work and that occupation would be affected
probably more than some others.

Q. On the x-rays you took in your office did you notice
whether or not there was any signs of arthritis in his back?

A. Yes, sir, tbere was some osteoarthritis, the old age wear
tvne Arthritis.
"'Q. Is that tbe sort of arthritis everybody gets as tbey grmv
older?
A. Yes, sir. due to old ag'e. Some bave it. to a greater dpQ,Tee

than others dependinC\' 111)on the amount of activity and tbe
different types of work they do.
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Dr. R. D. Ailsworth .

• • • • •

page 90 (

• • • • •
Q. Now, when a person has an injury or a fracture super-

imposed upon an arthritic condition like that how does that
affect the arthritis ~
A. It aggravates the arthritis. The preexisting arthritis

is aggravated by the injury and strain. In a compressed frac-
ture such as this it re-aligns the spine and the chips and spurs
he has cause more pain.
Q. Assuming a man has been able to carry on his regular

duties of a farmer although he had this arthritis due to old
age can an accident aggravate that arthritis to the extent he
can't work his farm like he formerly did ~
A. Yes. He can also develop arthritis follo'wing the accident.

Sometimes people have that.
Q. In other words, the injury itself can cause artllritis ~
A. Yes, sir.
Q. This arthritis is basically a sort of stiffening process

that takes place in the bad{~
A. Partially stiffening or the wearing away of the cushions

between the bones and also a gro'wth of ne"vbone.
Q. It makes the spine less pliable and you can't

page 91 ( move as ~asily~
A. That is true.

Q .. When you superimpose an injury on it that makes the
situation a whole lot worse, as I understand ~
A. That is correct. Another thing, you have to immobilize

an injury such as this and keep it in a cast and the immobiliza-
tion will also aggravate arthritis .

•• •• •• " •

CROSS EXAMINATION,

By' Mr Harris:
"Q. Doctor, I have only one or two questions. The arthritis

itself without any injury or anything else could curtail a
man's activitieR as he goes on through the years, could it
not~
A. It is possible.
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Mrs. Julian Vassar.

Q. Are you able to tell us whether or not the arthritis such
as Mr. Tharpe had was greater than that f'Oundin the average
person of fifty-one years of age~
A. With his type 'Ofw'Ork,build and size I would say no.

Q. Does not the medical profession prescribe
page 92 r activities for a man of this type to make himself

better rather than to limit his activities ~
A. That is a difficult question to answer. When they have

acute pains you have to put them at rest.
Q. For preliminary treatment you do but now in the time

we have reached don't y'Ouprescribe activity for him to get
himself back to normal ~ .
A. Limited activity.
Q. And you continue to increase that ~
A. Not vigorous activity. I would say you have t'Olimit it

because he can't stand vigorous activity. We don't want him
to have a stiff back and we want him to do as much as he can.
We want him to use it some.

Q. And as time goes along he will use it more and more to
work it back into its normal condition ~
A. I don't think anybody with this type injury will ever

get back on a normal basis.

• • • • .-
page 92-B r MRS. JULIAN VASSAR,

having been first duly sworn, testifies as follows:

• • • •
Q. Did y'Ousee an accident in which Mr. Albert C. Tharpe

was injured ~
A. Yes, sir.
Q. -Where was that accident ~
A. 'VeIl, it was just near the Health Center down here.
Q. vVhat were you doing at the time 'Ofthe accident 1

A. 'VeIl, I was driving by.
page 92-0 r Q. Y'Ourswas the car that met the car that ran

into Mr. Tharpe's mule ~
A. Yes,' sir.

• • • • •
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Mrs. J'LblianVassar.

Q. Yours was the vehicle meeting Mr. JohnBayne ~
A. Yes, sir.
Q. \iVhendid you first see Mr. Bayne~
A. About the time I was even with Mr. Tharpe his car

came up over the hill and I noticed he was getting pretty close
to Mr. Tharpe and I didn't think he could pass Mr. Tharpe.
Q. \iVhatwas Mr. Bayne doing when you first noticed him~
A. He had his head turned toward the boy in the car with

him and then he turned around and applied his brakes and
they were crying and, of course, I had gone by then and I
didn't see the car actually touch the nmle but then I went on
about three car lengths and I l'ooked in my mirror in the car
and could see Mr. Tharpe laying up on the bank, so I hacked
up and asked the boy was he hurt and told him he ought to
take him to the doctor. He reached down and helped him up.

I told him again he ought to take him to the doctor
page 93 r and Mr. Tharpe said he wasn't hurt, just had the

wind knocked out of him.
Q. Did he appear to be hurt ~
. A. Yes, he did.

• • • • •
Q. \iVhere was Mr. Tharpe when you first saw him~
A. He was leading the mule.
Q. \iVere was he in relation to the highway ~
A. On the side of the road, on the left-hand side of the road.
Q. Can you elaborate on that a little bit~ I wish you 'would

tell us as near as you can where Mr. Tharpe was.
A. \iVell, he was just above the Health Center, that little

curve just before you go into the driveway, right on that
corner-just a fraction up there.

Q. Was he in the road ~
A. No, he wasn't in the road. .
Q. \iVherewas he if he was not in the road ~
A. He was on the side of the road.

Q. 'Where was the mule~
page 94 r A. He was over as far as he could get.

Q. You say he was over as far as he could get ~
\iVherewas the mule in relation to Mr. Tharpe ~
. A. V,T as right behind him.

Q. Did he appear to be in the lane of travel of the boy
meetin~ you ~
A. In the lane of travel ~
Q. Did he appear to be in Mr. Bayne's lane of travel ~.
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Mrs. Julian Vassar.

A. No. He was out of the road. I don't know whether he
was completely 'Oftthe pavement-I mean the tar-but if he
wan't 'Offof it he was just almost because he was over as far
as I could see he could get when I seen him.

Q. Why couldn't he get over further ~
A. Was not no place else to go, just a ditch there and then

the bank.
Q. How fast were you driving~
A. About 15 miles an hour.
Q. Haw fast was Mr. Bayne driving~
A. I couldn't say how fast Mr. Bayne was driving.
Q. Haw did he appear to be driving~
A. Well, I wauld say a little rapid.

Q. Why do you say that ~
page 95'( A. vVell,I don't know. He was going faster than

I was. .
Q. How much faster ~.
A. Haw much faster~ I don't know how much faster he

was going than I was but he was gaing right much faster
than I was and I know I was gaing 15.

Q. How could yau tell that1
A. The way the car was moving. I could see it was coming

right fast.
Q. When you first saw Mr. Tharpe where were yau ~
A.\Vell, I was just about at the high schoal, I would say

about 150 yards from Mr. Tharpe. .
Q. You were abaut 150 yards from him when you first

saw him~
A. Yes.
Q. What did you then do~
A. I drave on, just continued on the way I was going but

I noticed the mule and him. -
Q. Did the mule appear, to be wild and kick at the car 'Or

anything of the sart 1
A. I didn't see him kick at no car. He was just walking

along when I seen him.
Q. Just prior to the time the car hit the mule did. the mule

jump into the road or not~
page 96 ( A. I didn't see the mule jump into the road.

Q. Yau said yau thaught the boy was gaing to
hit the mule. \Vhy did yau think that~
A. He ""vasclase ta him when he came up aver- that hin.

and he was getting right an him and the tires began crying' and
I realized 'Orthaught he was going to-hit him. I didn't see
how he could miss him.
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. Mrs. Julian VaS'sar.

Q. \iVhat was your speed at the time 1
A. About 15 miles an hour.
Q. Did he slow his speed down like you had slowed yours 1
A. I didn't see him slow down.
Q. Why were you driving so sl.owly~
A. ~T ell, it was near the school and I just always come

through about that speed.
Q. Did seeing Mr. Tharpe and the mule. have any effect

on your speed1
A. \iVell, yes.
Q'. \iVhat did you do when you saw a man leading a mule~
A. I always slow down when anything like that is in the

road.
Q. Had you slowed do\vn on this occasion for the mule and

the schaal Zone1
A. I always slow down at the corporate limits.

page 97 r I always drive thraugh there slow and I noticed
him and the mule he was leading .

• • • • •

Q. Do yau know whether 'Or not he was talking to the boy'
next to him~ .
A. Na. I just seen his head turned like this and then he

turned around and looked like he applied his brakes as he
glanced around and the tires started crying.
Q.\Vhat was the passenger doing at the time~
A. He was looking toward the boy talking to him.

, Q. The two were looking at each other 1
A. Yes, sir.
Q. That was at the top of the hill before he applied his

brakes¥
A. Yes, sir.

Mr. Pettus: I believe that is all.

page 98 r. CROSS EXAMINATION.

By Mr. Harris:
Q. Mrs. Vassar, you were coming in from toward Phenix

coming in to the court house ~
A. Yes, sir.
Q..You were traveling at a rate of about 15 miles per

houd
A. Yes, sir.
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Mrs. Julian Vassar.

Q.. I understaad yau to' say yau had reduced YQurspeed at
the carporate limits dawn on 40 to' abaut 15 miles an haul', 0'1"

appraximately that.
A. I usually drive abaut 35 until I get up clase toOthe high

schaal and always 'gO' thraugh there abaut 15 miles all. haur.
Q. Yau reduced yaur speed fram appraximately 35 miles

an haul' do.wnto 15 miles an hour at the high school~
A. Yes, sir.
Q. You did not reduce your speed any when you saw Mr.

Tharpe~
A. Yes, sir.
Q. Then you were not driving 15 when you saw Mr.

Tharpe~
A. PrQbably I wasn't driving quite 15 then.
Q. Mr. Pettus said it was around 9 :00 a 'clock. This was

around 9 :30, wasn't it ~
A. Around 9 :00. '

page 99 r Q. Was school in session ~
A. Yes, sir.

Q. All the children had gone in ~
A. Yes, sir. .
Q, No children outside ~

. A. I didn't see any.
Q. Didn't see any walking on the road ~
A. No, sir.
Q. NO' recess or anything as far as you co:uldS(le~
A. No, sir.
Q. NO' children out at all f
A. No, sir.
Q. Now, as you came 'Onthere is a curve as you come on

in to tawn, isn't it, the way you were travelin:g~
A. Yes, sir, a slight curve.
Q. And that curves which way, to your right or left as y.ou

were coming in ~
A. TO'the right.
Q. Mrs. Vassar, I want you to think now very carefully.

,Vhere was your cat when you first saw Mr. Bayne's car ~
A. My car was just almost even with Mr. Tharpe. I ,vas

just almost even with him.
page 100 t Q. And at that time Mr. Bayne was coming up

over the knoll ~ .
A. Yes, sir. . .
Q. It is in evidence here that the knoll is about 105 feet

back from where the accident happened. You continued on
toward Charlotte Court House ~
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A. Yes, sir.
Q. 'Where were you when the accident happened ~ Do you

know?
A. Well, I was about three or faur c~r lengths up when

I looked in the mirror and seen him on the bank.
Q. Was there another car behind you or do yau knaw?
A. No, sir.
Q. Are you positive af that?
A. Yes, sir. I looked before I stopped.
Q. Now, I want to ask you this: You saw the mule you

say walking on the surface of the, road ~
A. I don't know whether he was on the surface or not.
Q. I am not trying to cross yau up but I understand you to

say they were right along the edge. It is in evidence here I
think by ,all ,of the evidence that the mule was up an the hard

surfaced part af the road. You have told the
page 101 r jury that yau paid particular attention to this

car that was meeting you.
A. Not particular attention but I noticed it.
Q. And you have told the jury, as I understand yau, that

yau thaught the accident was gaing to. happen.
A. Well, he just papped up aver the hill and I knew the

mule was right there on the side of the raad and I glanced at
him and he had his head turned and then just in a secand
the tires were crying and by that time I had gat up a little
ways fram Mr. Tharpe. 1

Q. You knew, didn't you, Mrs. Vassar, that Mr. Tharpe
and that mule were in the raad and that car was caming aver
there and that mule being in the' raad that the car was likely
ta hit him. Am I right or wrang? I am nat trying ta crass
you up but just asking yau a straight questian.
A. 'Well, nat by him being in the raad. He "vasn't exactly

in the road.
Q. Mr. Bayne's car didn't go aff the hard surface and

strike the mule, did it?
A. I don't know. I didn't get aut ta loak and see. if he

went aff the hard surface ta hit it.
Q. If the mule had been campletely off the hard surface

aver an the shaulder then Mr. Bayne had. a 10-faot lane ta ga
an thraugh, did he nat?

page 102 r A. Yes, sir.
Q. Then to get back to my question. Yau knew

that mule was in a position that when the car came aver that
hill an accident was likely ta happen. Am I right?
A. Yes.
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Mrs. Julian, Vassar.

Q. That is """hatyou.saw. Thai is what stuck in your mind
when you saw that mule. You knew the mule was there when
you saw the car come up over the hill.
A. The mule was on the side of the road and the car could

hit it.
Q. The mule was in a position that the car was likely to

strike it. "Vas that what registered in your mind? /
A. Yes.
Q. And that is what caused you to apply your brakes and

stop actually, isn't it?
A. I stopped after I passed and after I heard his tires

making a fuss and after I looked to see if he did hit the
mule.

Q. And at that time you were occupying the left lane of
the road and Mr. Bayne couldn't go to his left or he would
have collided. with you. Is that correct?
A. Well, I don't know whether I had got up far enough for

him to pass without hitting the mule or not. ' It was just
in a second.

Q. It was so close you just don't know~
page 103 } A. It was close.

• • • • •
A. I didn't take no notice of what kind of car he was driv-

ing. I glanced in the windshield at the boy. I didn't look to
see what kind of car he was driving. I was concerned with
which way he was going. I was going to see if he was going
to hit me or not.

Q. ,You knew because of the situation that existed he had
been pla,ced in some 'kind of emergency and something was
going to happen. Is that right?
A. Might be.
Q. Mrs. Vassar, do you know the posted speed limit along

there ~
A. 35 miles an hour.
Q. And you testified no children were out' anywhere when

you ca.meby?
A. I didn't see any.

page 104 r Q. Now, you testified you were running about
15 miles per hour?

A. Yes, sir.
Q..And Mr. Bayne was running faster than you ~
A. Yes, sir.
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Q. Would you say. he was running twice as fast as you
were~
A. Yes, sir, and maybe more.
Q. You think that would be his speed ~
A. Maybe more.
Q. How much more~
A. I don't know. I dO,Il'tsay how fast he was going because

I don't know how fast he was going.
Q. Did Mr. Tharpe ever look hack behind him any time

during the time you saw him~
A. I didn't see him look back.

•
Q. You don't kno'wanything abaut the shoulder

page 105 r on the left-hand side of the road going toward
Phenix, do you ~_

A. I have looked at it. I have noticed it.
Q. Was it wider than the one on the right1
A. About the same.

page 106 r
•

.,

•

•

•

•

•

•

•

•
J. W. JENNINGS,

having been first duly sworn, testifies as fallows:

DIRECT EXAMINATION.

By Mr. Pettus:
Q. I believe you are Mr. J. W. Jennings.
A. Yes, sir.
Q. ,iVhat is your occupation ~
A. Drive a school bus.
Q. 'Where were you the morning of this accident, .March

29th~
A. I don't remember the date but I was coming from down

around the school.
Q.' Did you see Mr. Tharpe that morning~
A. Yes, sir.
Q. Where did you see Mr. Tharpe~
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J. W. Jennings.

A. Just this side of the Health Center. He was down there
leading a mule. .

Q. I might describe the road there as having a -slight knoll
before you get to the Health Center. On which side of that

knoll was he when you saw him~
page 107 r A. This side. -

Q. Where was he and the mule located at the
time you saw him ~
. A. On the shoulder of the road: He was leading him.

Q. How far back from the top of the hill was he when you
saw him~ '
A. I don't remember exactly how far. I just saw him.
Q. \iVherehad you been ~
A. Down to Randolph Henry and was coming back.
Q. Was school open that day~
A. Yes, sir.
Q. About what time ,vas it ~
A. I don't know. I don't know whether I went down to the

shop and got gas or whether I had come back from the school.
I get gas every other day and I don't remember whether I
got gas that day or not. I don't remember what time it
was.

Q. Can you tell whether or not school had opened or if
it was in session ~
A. I had carried the school children down there and un-

loaded them and I came on back.
Q. How long generally does it take you to unload the

children before you start back ~
page 108 r A. Not very long unless I have to go to the

shop b()fore I come back.
Q. Estimate it in minutes assuming you went after gas.

How long would it take you to go there ~
A. If nobody is waiting ahead of me it don't take more

than ten minutes. It depends on who is ahead of me. -I
never -thought anything about what time I left or anything.
I just know I met Mr. Tharpe and shook my hand at him.

• • • • •

Q. \Vas he on the shoulder or on the hard surface at the
time vou saw him ~
A. He wason the _shoulder leading the mule.
Q. \iVherewas the mule at the time you saw him ~
A. Following right behind him.
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Walter Harris.

Q. Was the mule on the shoulder or on the hard surface ~
A. He was on the shoulder of the road right behind him.
Q. Both on the shoulder at that time 7
A. Yes, sir.

page 116 ~

•

•

•

•

•

•

•

•

•

•
WALTER HARRIS,

having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Pettus:
"Q. You are Mr. Walter Harris~
A. Yes, sir. .

Q. You run a service station between here and
page 117 ~ Phenix 7

. A. Yes, sir.
Q. ",Vould you please talk loud enough fm the jury to hear

you ~ Did you see Mr. Tharpe on the morning of the 29th of
March right after he bad been hit,by a car~
A. Yes, sir.
Q. Where did you see him ~
A. I saw him coming down the hill with the mule and I

was putting in some gas and he come .on down with the
mule. I could tell was something wrong with him but I didn't
know what it was. He came on down and tied the mule and
told me a car bad hit the mule .

• • • • •
Q. YoU:saw blood on the mule?
A. Had some skin knocked off the mule's hip and had mud

all over him and the mule. .
page 118 ~ Q. Where was the skin knocked off of the mule 7

A. Off of his hip.
Q. Anywhere else 7
A. I didn't notice any anywhere else.
Q. How much skin was knocked off his hip 1
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Walte?' Han"is.

A.. A place about. the SIze of your hand .

page 119 r
•

•

•

•

•

•

•

•

•

•
CROSS EXAMINATION.

By Mr. Harris:
Q. You say you saw him commg down the road toward

your service station ~
A. Yes, sir.
Q. Of course, you didn't know who it was at that time.
A. Yes, sir.
Q. What side of the road was he leading the mule on~
A. The opposite side from the service station. It would

have been 'on his right side.
Q. Still on the right-hand side of the road ~
A. Yes, sir .

• • • • •
page 120' r Mr. Harris: If your Honor please, at this time

at the conclusion of the plaintiff's evidence, I
would like to make a motion in the absence of the jury.
The Court: You gentlemen of the jury will step 'outside.

(Jury out).

Mr. Harris: May it please the court, at t4e conclusion
of the plaintiff's evidence the defendant, by counsel, moves
the court to strike the evidence on the ground that the evi-
dence has revealed clearly that the plaintiff ,"vasa pedestrian
leading a mule, and not riding it at the time this collision took
place; that at the time and prior to that time, and even sub-
sequent to the time of the accident, the plaintiff was walking-
and leading the animal on the right-hand side of the road.
The evidence is clear and undisputed, even admitted by the
plaintiff, that the animal was occupying the hard-surfaced
portion of the road. The evidence shows that there was
abundant room, measured to be twice the distance, on the
left-hand side of the road available to the plaintiff to use and
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Douglas Myers (State Trooper).

under .our law there is no question about the
page 121 r fact that our law states that pedestrians shall not

use the high"waysor streets other than the side-
'Yalks thereof for travel except when necessary to do so be-
cause <Ofabsence of sidewalks reasonably suitable and pass-'
able for their use, in which case they shall keep as near as
rea,sonably possible to the extreme left side or edge of the
highways or skeets, and we submit to the court that the
evidence here shows that the plaintiff, to be most charitable
to him, ,vas guilty of negligence that caused this accident.
I think his negligence was the sole negligence and that being
true he can not recover and we move the court to strike the
evidence at this point.

(The court having heard arguments of counsel in support
of and in opposition to the foregoing motion took a view of
the scene of accident and made the follo"wingobservations in
ruling on said motion.) , "

The Court: Gentlemen, I have taken a view of the scene
and I observed there is a sidewalk on the left side of the street

opposite where the accident is said to have oc- .
page 122 r curred but it would be impossible to walk on that

sidewalk and lead a mule because the light poles
are right up against the concrete sidewalk and the mule would
have to go down the concrete walk, and there is pole after pole
in that position. If he was a pedestrian he should have
been on the sidewalk and in my opinion he was a pedestrian
but he couldn't walk on the sidewalk and lead the mule. I
am overruling your motion. Bring the jury back.
Mr. Harris: If your Honor please, the defendant, by coun-

sel, objects ,and excepts to the ruling of the court on the
motion to strike the evidence for the reasons stated.

(.Jury in).

Evidence for the defense.

DOUGLAS MYERS, (State Trooper)
recalled as a witness .on behalf of the defendant, testifies as
follows:
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DIRECT EXAMINATION.

By Mr. Harris:
Q. Trooper Myers, I want to clear up one point with you.

You testified this morning that the posted speed
page 123 r limit in the area of this collision was 35 miles per

hour. There was some question about a school
zone sign along here and further down markings across the
road down here designated "SCHOOL ZONE." What is the
speed' limit in a school zone~
A. The speed limit in the school zone at this particular

time here was 15 miles per hour, which would have been
. during the time school was taking in and during recess and
when school was letting out.

Q. In other words, if I .understand you correctly, it is re-
stricted to 15 miles per hour during the time children are
going in the school, during recess, and when the school is
letting ,out.
A. Yes, sir.
Q. Now, it is in evidence here by a witness for the plaintiff

that she passed the school and no children were out at that
time. Did you see any children present when you went down
to do your investigating ~ '
A. No, sir, I did not.
Q. NO,V, at oUler times when those things are not present,

when children are not going to and from school and when the
school is not in recess what would the spe.ed limit be here ~
A. The speed lirnit would be 35 miles per hour.

Q. It reverts back to the posted speed limit ~
page 124 r A. That is correct. The school zone speed limit

would not apply .

• • • • •

Q. I haJId you herewith a photograph, Defendant's Exhibit
No.4, and ask you if you can identify that and tell the jury
in which direction it is looking ~
A.Looking toward Phenix-no, back toward Charlotte

Court House.
Q. Looking over the crest of the hill around the curve ~
A. Yes, sir.
Q. Is there a SIgn on the right there ~
A. Yes, sir.
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Q. ,iVhat does the sign say ~
A. "School Zone."
Q. Can you see anything oil the road down here, any mark-

ings that would indicate a school zone~
A. Yes, sir, these markings across the road down past the

driveway. '
Q. Alid they are the markings you referred to and they

pertain to the high school on around this curve out here, back
in this section, do they not ~

page 125 r A. Yes, sir.

• • • • ..
page 127 r C. T. BENNINGTON (State Trooper)

having been first duly svvorn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Harris:,

.. .. • ..
Q. The jury has seen most of these photographs and I hand

you herewith photographs numbered Defendant~s Exhibits
1, 2, 3, 4 and 5 and ask you to look at them and tell the jury
whether or not you made those pictures. .
_A. I did, sir .

• • • • •
page 129 r RALPH HO,iVERTON,

having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.

By Mr. Harris:

• • • • •
Q. Were you riding in the automobile operated bv ,T.ohn

Edward Bayne on March 29th, 1958when he had a little acci-
dent out here ~ .
A. Yes, sir.
Q. ,iVhere were you sitting- in the automobile 1
A. Sitting on the right-hand front seat.
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Q. 'Who was in the automobile besides yourself~
A. Bayne.
Q. Mr. Bayne was driving the car1
, A. Yes, sir.

page (132}

..

•

•

•

'.
•

•

•

•

•

Q. Of course, you Were riding as a passenger in the car.
Did you see Mr. Tharpe or the mule prior to tbe accident 1
A. I didn't see it until he hit it.
Q. Are you able to tell the jury where they were at the

time the mule was struck 1 In other words, where was the
mule and Mi'. Tharpe at the time the car struck the mule 1
A. The mule was right there 'Onthe side of the road: I

saw it hit the mule.
Q. When you say on the side of the road do you mean on

the hard surfaced portion or on the shoulder of the road 1
A. Edge of the surface.
Q. On the edge of the hard surface 1
A. Yes, sir.
Q. There is evidence here that your car laid down s'Ome

skid marks, or the car you were riding in.
A. Yes, sir.
Q. Did those skid marks g'Ooff the road or. did they all stay

on the tar7
A. I think they all stayed on the tar the best I could see.

page 133 r
'.
• • •

'. •

•

Q. Did you look at the car to see what damage
page 134 r was done to it 7

~. Yes, sir, I looked at the car.
Q. Where was the damage 'Onit?
A. Up on the front of the fender, on the right-hand side.
Q. There is some evidence here, Mr. Howerton, that Mr.

Tharpe was leading the mule along the Toad and Mr. Bayne
was riding along looking at you when you all came over the
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hill and apparently you all were engaged in some type of
conversation. Are you able to tell the jury what your position
was, how you were sitting in the car ~
A. I was sitting.like this 'with my arm up on the back of the

seat facing Mr. Bayne. '
Q. ~T ere you all talking about anything~ .
A. I think we were, a little bit. We were talking but I can't

say we were talking right then. We had been talking.
Q. Had Mr. Bayne been driving properly prior to that

time~ \
A. Yes, sir.
Q. Did you notice anything improper about his driving

there~
A. No. .
Q. Did you know anything about his speed T
A. No, I didn't glance at the speedometer.

Q. You know anything about the speed of the
page 135 r other car that you were meeting ~

A. No, sir .

• • • • •
JOHN EDWARD BAYNE,

having been first duly sworn, testifies as follows:

DIRECT EXAMINATION .

.By Mr. Harris:
"Q. State your 11ame.
A. J,ohn Edward Bayne. .
Q'. Where do you live, Mr. Bayne~
A. I live five miles north of Chase City .on Route 49.
.Q. How old are you ~

~ A. Twenty.
Q. "Wereyou the driver of the automobile involved in this

accident on March 29th ~
:A. I was.

page 136 r

••

•

••

• •

••

•

•

•
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Q.What were the 'weather conditions that morning~
A. To the best of my knowledge it was raining when I left

home but it had stopped on the way up here. .
Q. '71[as the road dry or wet ~
A. It was wet in spots.

• • • • •
page 137 r

• • • • •
Q. Were your brakes holding all right ~
A. Yes, SIr, I had good brakes.

• • • • •
Q. As you were traveling along toward Phenix did you

or did you not see a mule and a man going along in that
direction ~
A. I did see the mule, or rather the top half of it, and

glimpsed the man. I knew it was a man in front of the
mule.
Q. Where was the man with relation to the mule~
A. He was on the right-hand side of the mule.
Q. To the front or to the rea.r of the mule~
A. To the front of the mule.
Q. Gould you tell where the man and mule .were located

on the road ~
page 138 ~ A. No, sir, I could not tell where they were.

Q. Where did they appear to you to be~
A. To my knowledge they were on the dirt part when I

was 'going up the hill there.
Q. Which side of the road, your left side or your right

side ~
A. They were on my right side.
Q. When you first saw them, Mr. Bayne, are you able to

tell the jury about what speed you were running ~
A. I was running a.round 30' to 35. I wasn't looking at the

speedometer. I wasn't staring at my speedometer.
Q. Did you slow down any'wbeil you .saw them~
A. I knew I wa.s under the speed limit so I didn't see any

point in slowing down to 10' or 15 miles an hour.
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Q. Why didn't you slow down when you saw them ?
A. Well; I assumed they were off the tar and on the dirt.
Q. And you continued on up the little grade to the crest of

the hill?
A. Yes, sir, I did.
Q. It is in evidence it is about 105 feet froIT).this point here

at the crest of the hill down to where the point of impact took
place. Have you stepped that distance. off your-

page 139 ~ self? '
A; Yes, sir, I have been up there and stepped it

off.
Q. Is that about correct, 105 feet?
A. I stepped 34 steps.
Q. Let me ask you this: As you came on up here when

was the first time' that you got into a position that you could
see the feet and lower part of the mule and Mr. Tharpe?
A I was 34 steps from the mule when I could see his feet

plainly.
Q. That is right at the crest of the hill?
A. Yes, sir, right on top of the. hill.
Q. At that time did you see anything else .on the road?
A. As soon as I saw his feet I glanced to the left of me

and I reckon I had gone five or six more fe.et when I saw the
other car and then I slanlmed on my brakes.
Q. You mean then you saw the car that was meeting

you?
A. The ca,r that was meeting us coming from Phenix.
Q. When you first saw that car can you tell us where it

was 1 (indicating on diagram) This is the drive'Y'ay into the
Health Center and there is where it has been designated as
the point of impact, and here is the crest of the hill. Can you
tell the jury about where that car was when you first saw
iU
A. You mean the first point I saw the car?

Q. Yes.
page 140 ~ A. I saw it just before. it got to Mr. Tharpe and

the mule. I couldn't say the exact point but some-
where along in there. It was somewhere the other side of the
edge '01' beginning of the foad that comes out from the Health
Center. It was right at that road or just below it.
Q. 80 it would have been somewhere along about this

poin t on this diagram 1
A. Yes, sir.
Q. You say you saw that car. You got tq this point at the

'"
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crest of the hill and saw the lower part' of the mule and Mr.
Tharpe?
A. Yes, sir.
Q. And I believe y.oUtestified that the mule was up on the

hard surface at that time.
A. He was probably a foot on the hard surface.
Q. Then you say y.oUglanced to your left and saw this

car coming down here ~
A. Yes, sir.
Q'. Then what did you do~
A. Wasn't nothing I could do. I couldn't go to the left be-

cause I knew a lady was driving that Chevrolet car. There
was no way possible to go to my left or to my right so I

slammed on my brakes the same instant I saw the
page 141 r <lar.

Q. And it is in evidence you slid, according to
what this trooper has put here, something in that fashion for
about 50 feet. Is that 00rrect ~
A. Yes, sir. I was right near the white line and I gradually

pulled over to the side.
Q. Are you able to tell the jury what part. of your car

came into contact with what part of the mule~
A. Yes, sir, the right side of my fender-you kn.o,,, a

'58 Ford has got an eyesight, a little ornament setting on top
of the fender in the direct center, and I had put those on this
'57 car and it hit about six inches back. The eyesight hit the
mule on his left flank or hip .of the mule. .
Q.r,rhe thing you are talking about is sitting up. on top .of

the headlight ~
A. Yes, sir. The mule broke that off.
Q. And you say ther,e was a place on your fender back of

that about six inches?
A. Yes, sir.
Q. ,7i[as any damage done to the headlight or to the bumper

or the front end of your cad
A. The mule never did hit my grill, headlight, parking light

or bumper.
page 142 r Q. Did you have that damage to your car re-

paired?
A. Yes, sir. A,. week or two weeks later I had it repaired.
Q. ,7i[hatdid it cost you?
A. $12.50, I believe. It was somewhere in the neighbor-

hood of $13.00.
Q. That is all the damage that was done t,oyour car?



54 Supreme Court of Appeals of Virginia

John Ewward Bayne.

A. Yes, sir.
Q. Did you look at the mule~
A. Yes, sir. I helped catch the mule and looked at him.
Q. How much damage was done to the mule~
A. Damage~
Q. How much injury was dane ta the mule~
A. All I could see was a piece 'Of skin knocked off no

bigger than a silver dallar at the bigg"est,and niosmaller than
a quarter.
Q. On the mule's left flank~
A. Yes, sir. That is where he hit the eyesight on my

fender. That is what broke it off.
Q. Now, from the time you first saw the mule and Mr.

Tharpe up to the time of the accident are you able to tell the
jury whether Mr. Tharpe was actually himself an the surface

of the road or was he over 'Onthe dirt ~
page 143 r A. I didn't understand the question.

Q. 0 Was Mr. Tharpe walking an the hard sur-
face 'Or was he walking on the dirt during the time you saw
him~
A. You mean before the' accident ~
Q. Before the accident.
A. I couldn't really say. I knew he was in front of the
mule but what position he was I couldn't tell you.

Q. Where was the mule when you first saw it ~
A. I saw the mule when I was coming up the hill there but

he was on the r,oadwhen I got a complete view of his feet.
Q. His feet were on the 0 hard surface?
A. Yes, sir. ' "
Q. You tell the jury when you were coming up that hill

you were running 30 to 35 miles an hour ~
A. Around that speed, not over it.

o Q. When you cleared this point right here then you saw
the full view of the mule and Mr. Tharpe ~
A. Yes, sir.
Q. Anq. you glanced to your left and this car was coming

down here. Why didn't you cut to your left to go around on
this side of Mr. Tharpe ~

A. I would have hit the lady in the Chevrolet
page 144 r head-on or would have gone right into her front

door or the side ,of her car. I

Q. If the mule had been over on the shoulder could you
have g,one,on through ~
A. If the mule had been on the dirt I could have g,one
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through~ The lady ,vasn 'tover, the white line but she had her
side occupied. She left my ten feet open.

page 145 r

•

•

•

•

•

•

•

•

•

.,
Q. Mr. Bayne, I hand you herewith a photograph marked

"Defendant's Exhibit NO.5" and ask you if you recognize
that picture? '
A. I do. This is looking from Charlotte CQurt House

toward Phenix.
Q. Now, there are several men in this picture. Who are

they?
A. That is me right there.
Q. Who is that?
A. That is you.
Q. Now, at this point where were you standing?
A. 'This is showing where I first got, a complete view of

:Mr. Tharpe's mule and where his feet were on the road.
Q.Was it at that time along in that same area you saw

the car coming from the other way?
A. Just a second. I would say in about a second after

I saw the mule's feet I glanced across the road and seen the
car. I was a few feet further then.

page 146 r Q. The road curves a11dthe car was down be-
low this driveway here?

A. Yes, sir.

• '. • • •
CROSS EXAMINATION. '

By Mr. Allen:
'Q. Mr. Bayne, when you first saw the mule before you got

a complete view of the mule about how far were you from the
mule at that time?
A. It would be hard to really say, I will say a thousand

feet-maybe 900 feet.
Q. Approximately 900 feet you could see the mule?
A. The top of the mule.
Q. Could you see the man at that time?
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A. I wouldn't' say whether I could see him or couldn't see
him but as I got closer to the mule I knew a man was leading
the mule.
q. When you got within 500 feet you knew the man was

leading the mule at that time ~
A. I might have seen it back there. If I did I just could

.glimpse the top of the man, but I was pasitive a man was with
the mule before I got to it.

page 147 r Q. Is it fair to say certainly when you were
within 500 feet of the man and mule you could see

that a man was leading the mule-at least that distance, and
maybe more?
A. Yes, sir, I could see that. .
Q. As I understand it, you did not know whether the man

and mule were on the hard surface or off the hard surface;
that yau couldn't tell ~
A. .N"0, but to my knowledge they were off of it .

• • • • •

I.

Q. Let's ga back to the 900 feet when you first saw the
mule. Maybe you were talking about th&t time. At 900
feet you did not know whether they were on the hard surface
or off. Is that true ~
A. I assumed itwas off.
Q. Did you testify a little earlier in respanse to Mr. Harris'

question you didn't know whether the mule was on the hard
surface or off~
A. I cauldn't say now what I told him.

Q. You say you assumed it was off. Does that
page 148 r mean you don't know whether it was on 'Or off?

What do you mean by the word "assume" ~
A. To my knowledge it was off. The curve. would bear

to the left. The'mule was an the right-hand side a.nd to my
knowledge it 'wasoff.

Q. The road just begins to curve there about the time you
reach the point 'Ofcollision, doesn't it ~ Isn't the road rela-
tively straight from the point of collision back east?
A. It starts to curve there at that point and when you

look there aver the top of the knoll you look straight.
Q. SO as you proceeded down and got within 500 feet then

you realized a man was leading a mule. At that time did you
know they were on the hard surface?
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A. To my knowledge they were off.
Q. Did it appear to you they were over close to the hard

surface~
A. They were on the shoulder. They weren't down in the

'woods. They were on the, shoulder of the road. .
Q. It appeared ta you they were all the shoulder of the

road and if they weren't on the surface they were close to it ~
A. To my knowledge they were on the shoulder.

Q. But close to the hard surface at any rate ~
page 149 ~ A; That is right, right close.

Q. Yet you continued 'Onand maintained your
speed at 30 or 35 miles an hour right up until you got within
approximately 100feet 'Ofthe mule~
A. Until I could see a clear view 'Ofthe mule.
Q. Then when you got within 100 feet of him you realized

the mule was on the hard surface. Is that right ~
A. It was a little bit more than 100 feet the time I saw

the complete mule.
. Q. Listen to me carefully and see if this is what hap~,
pened. 'You saw the mule and the man. You dr'Oveon down
the highway westward and when yau got within close prox-
imity to the man and mule didn't you then intend to cut aut
and go around the man and mule and you saw a lady going in
the opposite direction and when you couldn't cut 'Out and
realized you \vere in an emergency you cut back to y'Ourright
and jammed on your brakes and hit the mulp.~ Isn't that what
happened~
A. I did not cut back to my right. The car kind 'Of swayed

from the brakes. When you push the brakes on hard y'Ou
very seldom will pull straight.

Q. You saw the skid marks the officer has drawn. The
left mark begins almost at the center of the road

page 150 ~ and the right markgaes right to the edge of the
road with the right wheel ending up ab'Outon the

edg-eof the road at the point 'Of impact.
A. You call it near the center. It was about a foot and

a half from the center.
Q. The way the officer'has got the marks draWllhere is that

the way the marks were ~
A. Repeat that again.
Q. Are the marks the way the officer has drawn them on

the blackboard the way they were on the highway imme-
diately f'Ollowing this accident ~ In other words, has he
drawn them correctly~
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A. Well, I couldn't tell whether they are exactly correct but
. they are close to it, really close to it.

Q. Didn't your marks begin near the, center of the road and
continue over toward the right-hand edge in the fashi{)n the
officerhas drawn them ~
A. Yes, sir, in a fashion.
Q. Didn't. that occur when you saw this automobile was

coming in the opposite direction and you realized you conldn't
pass and you cut hack and isn't that the explanation of why
the marks begin close to the center of the road and go to the
right~
A. I never did cut back. That was not anything I done

to the wheel. That was done by the brakes.
page 151 r Q. If you had slowed your automobile down as

you were approaching this man and mule any-
where within 1,0'0'0' or 50'0' feet you say you saw them, had
slowed your vehicle down and fallen in behind the man and
mule the car could have gone on by and yon could have cut
out and passed and there 'wouldn't have been any accident.
That is true, isn't it ~
A. If the mule was over on the shoulder, yes.
Q. I am talking about if the mule was on the hard surface

and if you had slowed down and fallen in behind.
A. To my knowledge he was all the way off the road so

what was the point driving 10 miles an hour when the speed
limit was 35~
Q'. Have you ever had any experience with farm animals ~
A. Yes, sir, I was raised on a farm.
Q. Occasionally when you get opposite an animal it will shy

into a car and that sort of thing~
A. He couldn't see the car so he conldn't shv from it.
Q. Even though you are passing a. mule you don't know

whether on the hard surface or not you maintain your speed of
30' or 35 miles an hour and run right on by him~
A. To a point whe're I could see the mule.
Q. And when you see a mule along the edge of the road and

a man leading the mule you don't slow your
page 152 r vehicle down~ .

A. \iVhen I see the mule is in the road I slow
down.
Q. Yon operate your vehicle at the maximum allowed by

law right on into a situation like thaU
A. Sir~
Q. I say you operate your vehicle at the maximum speed
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allowed by law right an into a situation like this, a man lead-
ing a mule there.
A. I operated my car at 30' or 35 until I saw where the mule

was.
Q. And when you didn't know where the mule was then

you operated the car only at the maximum speed ~
A. ","ThenI didn't know where the mule was ~
Q'. That is right.
A. To my knowledge he wasn't an the raad.
Q. But it turned out to be on the road ~
A. Yes, sir.
Q. And you heard Mr. Tharpe testify he was walking at

the mule's head along the edge 'Of the hard surface on the
shoulder .
. A. To my knowledge he was off the road.
Q. You know that the mule didn't get an the road im-

mediately in front of the car, don't you~
A. I wouldn't say he jumped aut in front of the car, no,

SIr.

page 153 ~ Mr. Allen: I have no further ques,tions.

The witness stands aside:

Mr. Harris: The defense rests.
If your Honor please, it is just a short distance and while

we are prepering the instructions I would like for you to let.
the jury slip out there al1d view the scene. I think it would
be helpful. .
.Mr. Pettus: The plaintiff joins in that mation.
The Court: Is there any further evidence~
Mr. Allen: We have no further evidence.

(Note: At this point the jury was taken to view the scene
of accident and the court and counse~ retired to chambers.)

page 154 ( Mr. Harris: At this point the defendant, by
counsel, at the conclusion of the whole case re-

news the motion to strike the evidence on the grounds prev-
iously stated, and in addition to that I would like to add
under the law governing a pedestrian and ,,,here he should
walk the law requires the pedestrian first to use the sidewalk
and in the absence of sidewalks that are reasonably suitable
and passable for their use the law then requires that
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pedestrian to walk to the extreme left side or edge of the
highway or street, and to cover one additional point which
has been submitted by the plaintiff, that of last clear chance,
we submit that the doctrine of last clear chance is not ap-
plicable here due to the fact that the plaintiff at all times
had a last clear chance to remove himself from the right-hand
side of the road, the area of danger in which he was walking,
and having that chance and it being a last clear chance then
the defendant can not be burdened with the last clear chance
doctrine. ,iVhat we are saying is that the plaintiff was in a
position which our courts have held, if not directly certainly

by inference, that a violation 'Of the pedestrian
page 155 ~ statute is negligence as a matter of law, and his

being in that position the plaintiff had at all
tim~esthe presence of mind and the means with which to
extricate himself from that negligent position and he didn't
do so; theref.ore the defendant has no last clear chance and
should not be required to carry that burden here.
The evidence clearly substantiates these points and at this

time we move the court to strike the evidence on those
grounds.
The Court: Do you gentlemen want to be heard 1
Mr. Allen: Does your Honor want to hear us 1
The Court: No, frankly I do not. I feel as I did before.

In my opinion he was a pedestrian but he was hung on to that
mule. Now, he couldn't have walked on the sidewalk with the
mule because the poles "weretoo close to the sidewalk. Where
he "vas when he was struck he was leading the mule with his
left hand but if he had been 'Onthe other side 'Ofthe street

" he would 'have been leading him with his right
page 156 ~ hand.

Mr. Harris: The statute is twofold. First
of all he is required to use the sidewalk if a sidewalk is
available, and I respect your Honor's position in that your
Honor feels he couldn't have led the mule there. It was
pT<?b.ablyphysically impossible, according to y'Our Honor's
opmlOn.
Now, the second phase of the statute is if that sidewalk

is not available and suitable-we will exclude it under suit-
ability-if it wasn't suitable even then he is required to keep
as near as reasonably possible to the extreme left side or edge
'Ofthe highway or street. Now, that would get him-and \ve
think it is applicable here, that tha.t duty was clearly on to
travel on the left side-that would get him to the left side of
the highway and if he had l~d the mule with his left hand as
he was doing on the right side it would have put the mule on
the shoulder.
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The Court: He couldn't have walked on this side and led
the mule 'withhis left hand. He would have had to lead him

with his right hand. I will have to overrule your
page 157 r motion.
, - Mr. Harris: The defendant, by counsel, ob-
jects and excepts to the ruling of the court in overruling the
motion to strike the evidence made at the conclusion of the
plaintiff's evidence and renewed and enlarged at the con-
clusion ,of all of the evidence f.or the reasons stated .

• • .. • •
page 158 r Mr. Harris: The defendant, by counsel, objects

and excepts to the action of the court in granting
any instruction on behalf ,of the plaintiff for the reasons prev-
iously stated in the record when the defendant moved the
court to st.rike the evidence at the conclusion of the plaintiff's
evidence and again at the conclusion of all of the evidence.
Also the evidence clearly reveals that the plaintiff was a
pedestrian under the law at the time of the accident in ques-
tion and being so he was governed by the existing rules
covering pedestrians which required them first to utilize side-
walks if such are available and suitable f'Or their use and if
sidewalks are not available and suitable then a pedestrian
is required to walk to the extreme left side- ,or edge of the
highway ,or street. The evidence in this case shows that the
plaintiff failed to observe these duties and his failure to do
so amounted to negligence as a matter of law and precludes
any recovery on his part.

page 159 r Plaintiff's Instruction NO.1 (Gmnt'ed):

"The Court instructs the jury that the plaintiff, Tharpe,
while proceeding along- the highway leading his mule, had
equal rights vvith the defendant in his automobile, and if the
jury shall believe from the evidence that the plaintiff was
proceeding; on his right side of the highway on the shoulder
thereof and the mule on the hard surface, he was proceeding
where he had a rig-ht to proceed with his mule. And, it was
the dutv of the defendant to exercise reasonable care to av;oid
overtaking and striking the plaintiff and his mule; a.nd if the
jury shall believe from the evidence that the defendant failed
to perform this duty, then the defendant was negli,genct, and
if the jury shall further believe that such negligence was the
proximate cause of the plaintiff's injury, then the jury must
find for the plaintiff and assess his damages in accordance
with the instructions on damages."
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Mr. Harris: The defendant, by counsel, objects and excepts
to the action 'Ofthe court in granting Plaintiff's Instruction
NQ. 1 on the ground that the instruction is contrary to the.
existing laws in the State of Virginia and to the facts of this

. case wherein the plaintiff was a pedestrian and
page 160 ~ sh'Ouldhave follQwedthe pedestrian laws, and the

instruction is contrary to those laws when it
grants to the plaintiff the same right to use the right side
of the highway as the defendant had' in his automobile. This
instruction is contrary to the statutory law provided under
Section 46-247 of the Code of Virginia of 1950, as amended,
and is contrary to the decided case under this se.ction.

Pla,intijf's Instruction NO.2 (Granted):

"The Court instructs the jury that while the plaintiff was
required to be on the lookout for dangers ahead of him, he was
not required, while on his proper side of the highway, to main-
tain' such a lookout as tQ vehicles coming up from the rear.
He 'Owedno duty to the car in the rear except to use the .road
in the manner provided by law. Until he had been made
aware of the presence of a vehicle coming up from the rear,
by signal or otherwise, he had the right to ,assume either
that there "vas no vehicle in the rear, or that, if there was
one, it was under such control as not to interfere with his
free use of the road in any lawful manner."

Mr. Harris: The defendant, by counsel, 'Objects and ex-
cepts to the action of the court in granting Plain-

page 161 ~ tiff's InstruCtion No. 2 on the ground that this
instruction only requires the plaintiff to keep a

lookout for vehicles meeting him when .the general la;w re-
quires the plaintiff to maintain a proper and reasonable look-
out for his own safety. This instruction is in conflict with
Defendant's Instruction D which states the proper law as
to the duties incumbent upon the plaintiff in this case.

Plaintiff's Instntction NO.3 (Refused):

"The Court instructs the jury that it was the duty of the
defendant, in overtaking the plaintiff leading his mule along
the right-hand edge of the highway, to turn to the defendant's
left and pass ,at least two feet to the left of them and not
to turn back to the defendant's right side of the road until
safely clear of the plaintiff and his mule. If there was a
motor vehicle approaching from the oPPQsite direction, it
was the duty of the defendant not to undertake to pass the
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plaintiff and his mule unless the matar vehicle was a sufficient
distance away ta enable the defendant ta pass the plaintiff
,and his mule with reasanable safety. If 'the jury shall be-
lieve fram a preponderance: 'Of the evidence that the defendant
violated 'One'Ormare 'Of these rules of the raad, then such

vialation was negligence; and if they shall further
page 162 r believe that such negligence was the proximate

cause of the collision, resulting in injuries to the
plaintiff, then the jury must find for the ,plaintiff and assess
his damages in accordance with t~e instruction 'on damages."

The Court: The court is refusing this Instruction No. 3
because the evidence in this case clearly shows, and this
evidence cames from the driver of the car which was ap-
proaching the defendant, that if the defendant had nat pulled
to the right he would have collided with the on00ming car sa
therefore it would be misleading, in the court's 'Opinion, to
give this instruction .

• • • • •
Mr. Allen: The plaintiff, by counsel, moves the caurt ta

strike the defendant's evidence on the ground that, the de-
fendant is guilty of negligence as a matter 'Oflaw

page 163 ( and that the plaintiff is free of cantr;ibutory
, negligence as a matter of lavvand the jury sbould

be concerned only with the 'awarding of damages.
The Court: This motion will be overruled.
Mr. Harris: The plaintiff excepts on the graund that the

evidence fully justifies the motion.

Counsel far the plaintiff excepts to the action of the court
in refusing to grant Instruction No. 3 offered by the plaintiff
on the ground that the duty of the defendant in 'overtaking
the plaintiff was that in passing him he should pass at least
twa feet to the left of him and not turn back ta the right
side of the road until he had safely cleared the plaintiff. If
there was a mot/or -vehicle approaching from the opposite
direction it was the duty ,of the defendant not ta undertake
to pass but to slow his vehicle down sufficiently to fall in
behind the plaintiff and his mule, and these are statutory
duties imposed by law upon the defendant and the court
should have instructed the jury as to them.

page 164 ~ 'Plaintiff's Instnwtion NO.4 (Refus'ed):

"Tho C(mrt instructs the jury that it was the duty of the
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defendant, Jahn E.Bayne, ta make reasanable allawance far
the natural characteristics 'Of a mule before attempting to
pass."

The Court: Instruction No. 4 is refused because ta begin
with it daes nat appear friam the evidence that the defendant
shauld have been aware that the animal being led by the
plaintiff was a mule and secandly there is na evidence that he
knew what the characteristics of a mule are. The caurt was
barn and raised 'On'a farm and have .been 'Operating 'Onefar
years where mules and harses are used and I knaw 'Of na
characteristics 'Of a mule that is different fr'Omthe character-
istics .af a harse ina situatian 'Of this kind and therefare the
instructian is refused.

Mr. Allen: The plaintiff, by caunsel, objects ta the failure
'Of the caurt ta grant Instructian Na. 4 an the ground that
where there is an animal invalved such as a harse 'Ora mule

that it becames the duty 'Of the defendant upan
page 165 r seeing the same ta recagnize the fact that the

natural characteristics 'Of such animals are nat
like thase 'Of a matar vehicle and he shauld get his car under
cantr,al and the failure 'Of the caurt ta grant Instructian Na.
4 fails ta put this principle befare the jury and this instruc-
tian w~s appraved in the case 'Of Clay v. Bishop, 182 Va. 746.

Plaintiff's Instruction NO.5 (Granted):

"The Caurt instructs the jury that if yau find yaur verdict
far the plaintiff, it will then became yaur duty ta assess dam-
ages and in sa daing, yau may take the fallawing inta can-
sideratian :

"1. Any manies expended far medical attentian and
therapeutic appliances as a result 'Ofhis injuries;
"2. Any manies he has last fram his farming 'Operation by

reasan of his nat being able ta wark because 'Of his injurieR
sustained in the accident, taking-inta cansideratian the amount
earned befare his injury and his diminished earning capacity
resulting fram his injury, if any:
"3. The nature and extent 'Ofhis iniuries;
"4. Physical pain and mental suffering endured bv the

plaintiff, AlbertC. Tharpe, as a result 'Of his iniuries and such
as he may be reasanably expected ta endure in the

page 166 r future; .
"5. The effect 'Ofthe injuries upan his health, if
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any, according to the degree and probable duration of the
same;
"6. Any money the plaintiff may reasonably be expected

to lose in the future from his diminished capacity £.01' earning
money throughout his life expectancy as a result 'Ofhis in-
juries, if any; and from these as proven by the evidence, as-
sess such damages as will fairly and justly compensate the
plaintiff for any injuries suffered in the accident in question,
not to exceed the amount sued for in the Motion £.01' Judg-
ment."

Mr. Harris: The defendant, by counsel, objects and ex-
cepts to the action of the court in giving Plaintiff's Instruc-
tion No.5 on the grounds previously stated in the general
objections and exceptions to the giving of any instructions on
behalf of the plaintiff, and on the further ground that this
instruction does not properly set forth the elements to be
considered by the jury in awarding damages under the facts
of this case.

Plaintiff's /nstnwtion No.6 (Granted):

"The Court instructs the jury that while a defendant is not
liable for any condition of the plaintiff existing

page 167 t before the accident, or for anything that would
have resulted to him fr'Omhis condition independ-

ently of the accident, yet, if the jury shall believe from the
evidence that the defendant negligently inflicted personal in-
jury on the plaintiff, the defendant is responsible for all the
ill effects which naturally and necessarily flowed from such
injuries, c'Onsidering the condition of the health of the plain-
tiff when he sustained the injuries, if any. The defendant's
liability is i~ no way lessened or affected by reason 'Of the
fact that the injuries would not have resulted had the plain-
tiff been free of arthritis and the result thereof, lOrthat the
injuries sustained in the accident were aggravated and
rendered more difficult to cure by reason of the fact that the
plaintiff had arthritis. So, where the injuries sustained in the
accident, if any, aggravated the pre-existing- arthritis and
thereby greatly increased the damages, s:t;lchincreased or
added damages may be recovered."

Mr. Harris: The defendant, by counsel, 'Objects and ex-
cepts to' the action of the court in granting Plaintiff's In-
struction No.6 £.01' the reasons previously stated relating to all
instructions and for the further reason that the rules covered
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in this instructian have been previausly cavered in Instructian
Na. 5 and are therefare superfluaus.

page 168 r Plaintiff's I1tstruction NO.7 (Granted) :

"The Caurt instructs the jury that if the defendant relies
upan contributory negligence an the part .of the plaintiff ta
defeat a recavery by the plaintiff, that the burden is upan the
defendant to prave it, unless such negligence is disclased by
the evidence .of the plaintiff or might be fairly inferred from
all the circumstances. The Caurt further instructs the jury
that in 'Order far contributary negligence on the part .of the
plaintiff to defeat his recovery in this case, it wauld have ta
be the proximate cause of the accident in questian."

MI'. Harris: The defendant, by caunsel, objects and ex-
cepts to the action of the court in granting Plaintiff's In~
struction NO.7 on the grounds previausly stated as to all in-
structians, and an the further graund that the instructian
daes nat properly state the law applicable ta the facts of this
case in that the instructian should carry the words "efficient
cause' , rather thacn the words ' 'proximate cause", , and
further that the granting 'of this instruction is in conflict with
the warding used in defendant's instructions wherein the ward
" efficient" has been emplayed.

page 169 r Plaintiff's Instruction NO.8 (Refused):

"The Court instructs the jury that even if they believe fram
the prepanderance .of the evidence that Albert C. Tharpe
may have been guilty .of contributary negligence, an.d althoug;h
that negligence may have in fact contributed ta the accident,
yet, if the jury shall also believe from the evidence that the
defendant, the .operataI' .of the autamobile, could, after he
discavered the peril of said Tharpe, by the exercise .of .ordi-
nary care and due diligence, have avoided the accident :which
happened, then the negligence .of Tharpe, if any, \vill not
excuse the defendant from liability in this case."

Mr. Allen: The plaintiff, bv caunsel, objects and excepts to
the action .of the' eourt in refusing to grant Instructian No.
8 on the ground that if the court was gain!:!;to sl!bmit the issue
.of cantributary negligence of the plaintiff t.o the jury then the
plaintiff should have been entitled ta an instruction on last
clear chance. There was evidence to the effect that tIle
plaintiff was on the s11aul<;l.erand the mule was on the hard
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surface and there wasn't sufficient room on the shoulder f'Or
the plaintiff and the mule. This placed the plain-

page 170 ( tiff in a 'position of peril from which, according to
his own evidence, he could not extricate himself,

and that the defendant, in view 'Ofhis statement that he saw
the mule a distance of 900 feet, and the plaintiff leading the
mule at a distance of 500 feet, had ample ,opportunity to avoid
the collision with the mule; therefore it ,vas err'Ol' for the
court to fail to instruction the jury on last clear chance and
in failing to give Instruction N'0. 8.

Defendant's Instruction A (Granted):

"The Court instructs the Jury that the bm'den 'Ofproof is
on the plaintiff, Albert Tharpe, to prove his case in every
essential particular by a prep'Onderance of the evidence. The
mere happening' of an accident places no responsibility 'On
anyone, and the plaintiff can only recover from the defendant
by proving by a preponderance of the evidence that the .de-
fendant was guilty of negligence proximately causing the
accident.' ,

Mr. Allen: Plaintiff, by counsel, excepts to the action of
the court in granting- any instructions in regard to primary
neglige,nceof the defendant or contributory negligence 'Ofthe
plaintiff upon the grounds stated in the motion to strike the
defendant's evidence.

page 171 ( Defendant's Instruction B (Granted):

"The Court instructs the Jury that by a preponderance of
the evidence is meant that evidence which is the most con-
, vincing and 'Ofa greater weight to the mind of the jur'0rs.

"In determining the weight of the evidence, the jury may
consider all of the evidence of the several witnesses, all the
physical facts and evidence of the case, and all other circum-
stances relating to the happening of the collision in question,
as disclosed by the evidence."

Defenda12t's Instnl,ction C (Grant'ed):

"The Court instructs the jury that every nerson 'Operating
a motor vehicle upon the public highway has the right to
assume that other persons, including pedestrians, using' the
public hig-hwaywill observe the law until the contrary in tIle
exercise of reasonable care should be apparent."
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Mr. Allen: Without waiving the exception to the giving of
any instructions 'Onbehalf 'Of the defendant counsel for the
plaintiff .objects and excepts to the action of the court in
granting Instruction C on the ground that there was no viola-

tion .of .any law on behalf of the plaintiff shown
page 172 r and therefore this Instruction C is n'Otapplicable.

Defendant's Instruction D (Granted):

"The Court instructs the Jury that a pedestrian walking on
the highway owes the duty to exercise 'Ordinary care at all
times and to take reasonable precaution to protect himself
from an on-coming vehicle and 'Obviousdanger, and the 'Ob-
servation to maintain a ptoper look.out, and if the jury be-
lieve that the plaintiff failed to exercise ordinary care and
prudence for his own prOotectiOonand safety, then the, plaintiff
was negligent, and if the jury believe that such negligence con-
tributedt'O the accident complained 'Of,they should find their
verdict for the defendant."

Mr. Allen: Counsel for the plaintiff excepts to the action
of the court in granting InstructiOonD on the ground that it is
in conflict with Instruction NOo.2 granted Oonbehalf of the
plaintiff and that it would tend to confuse the jury as to the
responsibility of lookout that was upon the plaintiff.

Defendant's Instruction E (Refused):

"The C.ourt instructs the Jury that at the time .of the acci-
dent in question the plaintiff, Albert Tharpe and

page 173 r the mule he was leading, was a pedestrian under
'Ourlaw.

"In this connection, y.ouare instructed that a pedestrian is
.required to 'Obeythe following laws:

"1. To use the sidewalk if .one is available that is reason-
able suitable and passable for his use;
"2. If no such sidewalk is available, a pedestrian must keep

as near as reasonable possible to the extreme left side ''Or
edge of the highway or street, or tOowalk and .lead the mule
on either shoulder thereof, if they are suitable for such
use.

, 'Y,OoUare further instructed that if the plaintiff', Albert
Tharpe, was not walking according to the ab'Overequirements
he is neg-ligent as a matter .of law, and if the jury believe that
his negligence efficiently caused or contributed to cause the
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callisian in questian and the injuries camplained 'Of, they
shauld find a verdict far the defendant, Jahn Edward Bayne."

Nate: At the directian 'Ofthe caurt the fallawing was typed
an the bottam 'OfInstructian E :

, 'Memarandum by the Caurt:

"Instructian E is refused because the Caurt has taken a
view which disclases that the man and the mule, passing

thr'Oughthe Tawn ,'OfCharlatte Caurt Hause at the
page 174 r paint 'Ofcallisian between the car driven by the

defendant and the mule led by the plaintiff far a
. cansiderable distance befare it 'Occurred, there is a sidewalk
an the .ather side 'Ofthe street, but the telephane pales are sa
claselyset toOthe edge -'Of the sidewalk that, in the Caurt's
'Opinian, it wauld have been impassible far the plaintiff toO
have walked an the side'walk and led the mule, .or toOhave
traveled an the leftshaulder without the mule being an the
hard surface ,an the street which wauld have created a mare
danger,ous situatian than was created by the plaintiff walking
an the ather side 'Of the street, himself being entirely 'Off
'Of the hard surface and the mule an the edge 'Of the hard
surface.

"J. W. F."

Mr. Harris: The defendant, by caunsel, 'Objects and ex-
cepts toOthe actian 'Of the caurt in refusing toO grant Defend-
ant's Instructian E as submitted an the graund that this in-
structian praperly sets farth the law applicable toOthe. facts 'Of
this case and is a praper instructian cavering a pedestrian
using the highways. The evidence in this case shawsclearly,
and has nat been refuted in any way, that there was a sidewalk
available an the left-hand side 'Of the raad which cauld have

been utilized by the plaintiff, and in additian toO
page 175 r said sidewalk the evidence shaws beyand questian

t.hat there was a shoulder and walking area an the
left. side of the raad eight feet in width which "vas same three
and a half toOfaur feet wider than the shaulder an the right
an which the plaintiff was walking, and the evidence further
shaws fram the plaintiff himself hat he cauld have maved to
the left side 'Of the road at any time he sa desired and thus
braught himself within the purview 'Of this law. Further, the
caurt in refusing this instructian has used and relies an the
pravisians set farth in Sectian 46-183 'Of the CoOde 'Of Virgniia
'Of 1950',amended, and is remaving the plaintiff fram the pe-
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destrian category, all of which is contrary to the evidenc'eand
the, law applicable to this case. The court is further overlook-
ing the fact that the pedestrian statute grants and has a two-
fold condition, either of which the plaintiff is required to fol- '
low.

Defendant's Instruction F (Granted!) :

" The Court instructs the jury that if the defendant through
no negligence of his own was suddenly confronted

page 176 r by an emergency and was compelled to act in-
stantly in an effort to avoid the accident, he was

not guilty of negligence if he made such choice as a person
of ordinary prudence placed in such a position might have
made, even though the defendant did not make the wisest
choice."

Mr. Allen: Counsel for the plaintiff excepts to the action
of the court in granting Instruction F on behalf of the de-
fendant on the ground that whereas the instruction appears
to be a correct statement of the law nevertheless the defendant
having been negligent as a matter of law in the, manner in
which he approached the plaintiff and his mule from the rear
thereof would be the creator in part of the emergency and
therefore would not be able to take the ben,efitof this doctrine
of sudden emergency and therefore the instruction is inappli-
cable and erroneous.

Defendant's Instruction G (Granted):

"The Court instructs the jury that unless school is in re-
cess, or children are going to or leaving school, the posted
spe,ed limit is controlling, and unless you believe that school
was in recess, or that children ,,\Teregoing to or leaving school
at the time of the accident in question, then the posted speed

limit of 35miles per hour was in effect at the time
page 177 r and place of the MCldent." ,

'Defe'ndant's Instruction I (Granted) :

"The Court instructs the Jury that if you believe from the
evidence that the accident was caused by the efficient conc-
lUTing negligencce of both John Edward Bayne and Albert
Tharpe, then you must find for the defendant, J ohnEdward
,Bayne, and this is so even though you may believe that John
Edward Bayne was more negligent than Albert Tharpe."
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Defendant's Ins(rv,ction J (Befu,sed) :

"The Court instructs the Jury that at the time of the col-
lision in question the following Virginia statute was in effect:

"~46-247. Pedestrians not to u,se highways except when
necessary,. keeping to left:

"Pedestrians shall not use the hig'hways or street, other
than the sidewalk thereof for travel, except when necessary to
do so because of absence of sidewalks, reasonably suitable and
passable for their use, in which case they shall keep as near
as reasonably possible to the, extreme left side or edge of the
highways or streets, or to walk and lead the mule on either
shoulder thereof, if shoulders are available and of sufficient
width for such use."

Note: The following memorandum was typed' on the bot-
tom of this instruction at the request of the court :

"Memorandum by the Court:
page 178 ~ "Instruction ,J is refused' by the Court because

the Code Section is given and the title thereof and
the instructiOll is taken verbatim from this section. It is the
opinion of the Court that it is improper to inse,rt it in this
instruction. .

"J. W. F."

. Mr. Harris: The defendant, by counsel, objects and ex-
cepts to the action of the court in refusing to grant Defend-
ant's Instruction J on the ground that this instruction accur-
ately sets forth the statutQry law covering the usage of the
highways by pedestrians and this instruction is fully sup-
ported by the facts and evidence in this case and should have
been granted to cover the defendant's theory of the case. The
court has previously determined that the plaintiff was a pe.-
destrian and the court's decision to change this determination
is based solely on Section 46-183 of the Code of Virginia of
1950,amended.

The Court: The court deems that it is unnecessary for it
to at this time.make any statement to be included in the record

in view of the memorandum made by the court on
page 179 ~ Instruction E offered by the defendant and also
. . a m<;lmorandummade and initialed by the court
as the court's reasons for rejecting Instruction J offered by
the defendant and refused.' .
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'page 181 ~
•

•

•

•

•

•

•

•

*'

. .

Mr. Allen: We failed to state our exceptions to Instruc-
tion I. .
The plaintiff, by counsel, excepts to the action of the court in

granting Instruction I on the ground that there was no negli-
gence on behalf of the plaintiff which could have contributed
to the occurrence and therefore the instruction is inapplicable.
",Ve.understand Instruction H was withdrawn.
The plaintiff, by counsel, objects and excepts to the action

of the court in g-ranting any instructions on behalf of the de-
fendant that relate to liability or contributory negligence of
the plaintiff on the ground that the evidence doesn't justify
the same.

The Court: The court feels that this is a jury case that
should be decided by the jury, In addition to hearing the evi-
dence in the case.the jury took a view of the street in the Town
of Charlotte Court House where the collision occurred ..

page 182 ~ Note: The jury after due deliberation having-
returned a verdict for the plaintiff in the sum of

$11,500.00the following motion was made:

Mr. Harris: May it please the court, the defendant, by
counsel, moves the court to set aside the verdict of the jury
as rendered in favor of the plaintiff and to enter up judgment
for the defendant on the grounds that the verdict rendered is
contrary to the law and the evidenc"ein the case and is without
evidence to support it, and on the additional ground that the
verdict is excessive..
I would further like to state that in addition to the verdict

being contrary to the law and the evidence that the defendant
relies on the fact that the evidence here clearly shows that the
plaintiff was a pedestrian at the time under our law when this
accident occurred and that this case should have been gov-
erned by the laws covering pedestrians in this state at that
time. In this light the evidence shows clearly that the plaintiff
was negligent as a matter of law and was or should have been

precluded from a recovery and the case should
page 183 ~ never have been submitted to the jury and the

court was in error submitting it on the instruc-
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tions as submitted, and further; that the Code section 46-183
under which the case was submitted to the jury clearly has Il,0
applicability in this case as the plaintiff was not riding or
driving this animal when this collision occurred but was lead-
ing him and was therefore a pedestrian, all of which has been
clearly shown and ali of which governs the case and leads the
motion of the defendant to set aside the verdict.
In addition, we submit that the verdict is excessive due to,

the fact that the evidence showed that the plaintiff had no
earnings for 1957 and only about. $1200.00for the year 1958,
and for prior years thereto the only evidence introduced was '
the plaintiff's own statement as to' his earnings without any
additional evidence to support that, and on the statement of
the plaintiff that he had sold his farm and is no longer en-
gaged in farming operations therefore he would he deprived
of no income in, that light, and on those grounds we feel that
the verdict is excessive.

page 184 ~ The Court: The motion is overruled. You will
recall I went into this matter fully with counsel

when passing on instructions and, in my opinion, it was a jury
question. The jury not only heard the evidence in the case
but in addition the jury took a view of the street in Charlotte
Court House where the collision occurred.' It was for the jury
to believe or disbelieve the witnesses and to give their testi-
mony such weight as they thought it was entitled to and it is, .
in my opinion, a jury case.

Mr. Harris: If your Honor please, the defendant, by
counsel, excepts to your Honor's ruling. I don't know how
long it ,"villtake to have the evidence transcribed but we want
to prepare an order and want to have the order properly
drawn for an appeal in this case and wewill post the necessary
bond. .

• • • • •
A Copy-Teste:

H. G. Turner, Clerk.
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