


IN THE

Supreme Court of Appeals of 'Virginia
AT RICHMOND.

Record No. 4998

VIRGINIA:

In the Clerk's Officeof the Supreme Court of Appeals at
the Supreme Court of A.ppeals Building in the City of Rich-
mond on Wednesday the ,11th day of February, 1959.

GEORGE M. PANNELL,

against

HERSEY W. FAUBER,

. Plaintiff in Error,

Defendant in Error.

From the Circuit Court of Augusta County

Upon the p'etition of George M. Pannell a writ of error and
supersedeas was awarded him by one of the justices of the
Supreme Court of Appeals on Fehruary 10, 1959, to a judg-
ment rendered hy the Circuit Court of Augusta County on the
3rd day of March, 1958, in a certain action at law then there-
in depending wherein Hersey W. Fauber was plaintiff and the .
petitioner-was defendant; and it appearing that a supersedeas
bond in the penalty of twenty-fiv,e'hundred dollars, condi-
ti'oned according to law has heretofore been given in accord-
ance with the provisions of sections 8-465 and 8-477 of the

" Code, no additional bond is required.
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RECORD
• • • • •

VIRGINIA:

COUNTY OF AUGUST:A" TO-",VIT:'

To the, Sheriff 'Ofsaid County:

I hereby command yau ta Summan Gearge M. Pannell,
Lyndhurst, Virginia to' appear at Staunton an the 5th day of
, July, 1957, at 10:00'0 'Clack a. m., in Augusta Caunty Caurt ta
answer the camplaintaf Hersey ",V. Fauber up an a claim
far maney far the sum 'OfOne Thausand Nine Hundred Thirty
Five and 50/100 Dallal's, ($1,935.50), with interest there an
fram the day 'Of , 19 , at the ra,te of 6
per cent per annum until paid, and % attarney's fees,
and Five and 00/100 costsf due by damag.es' t@automobile in
ac:cident 4/23/1956 and then' and there make return 'Of thits.
warrant. . ,

Given nndel' my hand, this 21 day of June, 1957.

C. B. HICKMAN, J. P.

R .. F. McPH~RSON, p. q.
, Staunta:t;J-,Va.

IN DEBT.

23rd day 'OfAugust, 1957.

J, ",

Judgment, that the plaintiff recaver 'Ofthe defendant One
Thousand Nine Hundred Thirty-five & 50/100 Dolll';trs,.($1,-
~35.50), with interest therean fram'the 23rd day 'Of August,
1957, at the rate of 6 per e'ent per annUm until paid" and
O'; •• % attorney's fees,. and $5.00.cOsts.'

.'
eO • •

•

•

•

•
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BILL OF PARTICULARS.

ForBiH 'OfParticulars plaintiff states as fallaws:

'That un 'Orabaut April 23, 1956, araund 6 :05 P. M., the
undersigned was prace'eding West an Fifth Street in Waynes-
bara, Virg,inia, and at the iptersection ,'Of Fifth Street and
Augusta Street the undersigned slawed his car and then
came ta a campletestap at which time the de.fiendant ,was
praceeding South an August~ Street appr,aaching said inter-
sectian at a distance fram said intersectian which wauld
warrant a prudent man in the exercise 'Of reasanable care
to canclude that it was safe tapraceed inta andacrass
said intersectian and that the plaintiff did sa praceed into
said, intersectianas he had the right ta da but that the de-
fendant did praceed ata fast, unreasanable and unlawful rate
'Ofspeed, did nat yield the right 'Ofwayta the plaintiff, did
nat keep a praper laal~'Outand take actian ta avaid any
dang,er thereby disclased, and did nat keep his autamabile
under praper contral, and as a result 'Ofsaid negligencedrave
his vehicle inta the plaintiff's vehicle damaging it in the
amount sued far.

HERSEY W.FAUBER
By Caunsel.

• • • •
(an back)

Filed in the Clerk's Office'Of the Augusta County Caurt
7/13/57 ..

Teste:

E. MeN. BERGIN, Clerk.

page 3 r
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GROUNDS OF DEFENSE.

The defendant, Gearge M. Pannell, far graunds ,'Of de-
fense ta tb,e abave 'entitled actian, alleges the fallawing:
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(1) That the plaintiff wa:s guilty of reckless driving and
negligence as the sole proximate cause of the collision com-
plained of in the bill of particulars, in that the plaintiff,
from a stopped position, suddenly and without warning, as
the defendant neared the intersection involved, entered the
said intersection, thereby operating his said automobiLe "in
a manner so as to endanger life, limb or property of other
users of the streets," particularly the defendant and his
passeng,er, in violation of the Code of the City of vVaynesboro,
29-38 ;
(2) That the plaintiff, from a stopped position at the Fifth

Street and Augusta Avenue intersection in the City of
\iVayIiesboro, Virginia, as the defendant appr,oached and
neared the said intersection and was about to enter the same,
suddenly and without warning of his intention to drive into
and enter the intersection, did negligently and carelessly
attempt to pass through ..the said intel~section immediately
ahead of the defendant, and thereby, as the sole, proximate
cause, precipitated the accident complained of, it being
apparent to' anyone in the exercise of ordinary care that said
movemeilt from the stopped position cOlHdnot be made with
saf,ety, in violation of the said City Code, Section 29-64;
(3) That the plaintiff was guilty of negligence in failing

to keep his automobile under proper control, failing
page 4 r to give warning of his intention to enter said inter-

section from a stopped position, failing to look and
see the defendant approaching the said intersection, and,
otherwise, in exercising reasonable care and prudence de-
manded by the circumstances to avoid the crollision com-
plained of; and .
(4) That the def.endant denies that the plaintiff exercised

reasonable care in the operation of his automobile at the time
and pla,cecOlIlplainedof, denies that he was driving at a fast,
unreasonable and unlawful rate of speed, denies that he did
not yield the right of way, denies that he did not keep his
automobile under pr,oper control or a proper lookout, and,
therefore, the collision at the time and place aforesaid was
due as a proximate cause to the negligence of the plaintiff,
and as a consequence thereof, the def,endant denies that he is
liable for the sum of $1,935.50,or for any part thereof whatso-
ever.

GEORGE M. PANNELL
By G. H. BRANAMAN

CounseL
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Filed in the Clerk's Office'Of the Augusta Comity C'Ourt
7/23/57.

C. B. H., Clerk.

page 18 r INSTRUCTION 1. .

The Court instructs the jury that if they believe from the
evidence that the plaintiff, Fauber, had approached, entered,
and was passing through the str,eet intersection ahead of and.
before the defendant, Pannell, reached said intersection then
it ,vas the duty of Mr. Pannell to yield the right-of-way to Mr.
Fauber and if he failed so to do, he was guilty of negligence
and if the jury believe that such negligence was the proximate
cause of the accident, they shall find for the plaintiff, Fauber,
and fix his damages in the amount of $1,935.00unless they
further believe from the evidence that the plaintiff, Fauber,
is guilty of negligence which proximately caused or contri-
buted to cal1se the accident complained of.

page 19 r INSTRUCTION 2..

The Court instructs the jury that if they believe from the
evidence that the defendant, Pannell, was traveling in 'excess
of twenty-five miles per hour as he approached and entered
the intersection then the plaintiff, Fauber, had the right-
of-way at said intersect~on and it was the duty of Mr. Pannell
to yield the right-of-way to Mr. Fauber and if he failed to
do so he was guilty of negligence and if the jury believe
that such negligence was the proximate cause of the accident
they shall find for the plaintiff, Fauber, and fix his damages
in the amount 'Of$1,935.00unless they further believe from the
evidence that the plaintiff, Fauber, is guilty of negligence
which proximately caused or contributed to cause ~heaccident
complained of.

page 19a r INSTRUCTION 3.
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The Court instructs the jury that it Was the duty of the
defendant, Pannell, in the operation of his car, when ap-
proaching the intersection, to use reasonable care to keep
his car under control, and like care to keep a proper look-
out, and like care to keep his car under such control that
he could, if necessary, stop same in order to avoid ,a collision
with another car already within the intersection as Mr.
Pannell approached same, and under all the facts' and cir-
cumstances it was the duty of Mr. Pannen, having due regard
to the width, traffic, surface and all other conditians. then
and there existing, to exercise 'Ordinary care in the operation
'Of,his automobile, and if you believe from the evidence that
Mr. Pannell did not exercise such care, and that the accident
. involved in this action was proximately and solely caused by
the failure of Mr. Pannell to comply with his duties in the
operatian of his said automobile, and if you further believe
that Mr. Fauber was proceeding in a lawful manner, and was
guilty of no negligence, then you must find for the plaintiff
in the amount of $1,935.00.

W. S. M.

page 20 r INSTRUCTION 4.

The Caurt instructs the jury that if the plaintiff, Fauber,
saw the defendant, Pannell, approach from the north at a
distance which wauld warrant a prudent man in the exercise
of reasonable care to conclude that it was safe to praceed
across the int,ersection then the plaintiff had a right sa to
proceed.

""v. S. M.

page 21 r INSTRUCTION 5.

The Court instructs the jury that the credibility of wit-
nesses is a question exclusively for the jury, and the law is
that where a number of witness,es testify, dir:ectly opposite
each other, the jury is not bound to regard the weight of
evidence as equally balanced. The jury has the right to
determine Nom the appearance of the witnesses an the stand,
their manner of testifying, their apparent candor and fair~
ness, their relationship to each other, if any, their interest,
if any is show~, their apparent intelligenoe or lack of in-
telligence, and from all the other surrounding circumstances
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appearing on the trial, which witnesses. aTe lllore worthy of
credit, and to give credit accordingly.

W. S. M.

page 22 r INS. A.

The Court instructs the jury that under the facts and
circumstances disclosed by the evidence i~ this s,llit, it was
the duty of the plaintiff, Fauber, to observe and perfoTlll each
and everyone of the fol~owingduties in the operation of hi$
automobile at the time and place of the collision with the'
defendant's automobile, namely:

L Not to operate his automobile in a manner so {ts to
endanger the lite', limb and property of a,ny person;
2. To keep his automobile under proper control;
3. To keep a' proper look-out and see traffic approaching

in his plain and unobstructed view; and
4. Not to enter the intersection from a stopped position

ahead of approaching traffic dangerously near the intersec-
tion in his plain and unobstructed view.

And if the jury believe from all of the evidence that the
plaintiff, Fauber, failed to exercise reasonable care anq
prudence in observing and per£orming anyone' or more of the
foregoing duties, and that such failure under the circum-
stances then' and there exi$ting proximately 'caused or
efficiently contributed to the collision between the two auto~
mobiles, the plaintiff, Fauber, callnot recover any damages
sustained by him, l:ind the jl!.ry should find f()r the defend-
ant.

W. S. M:.

page 22a r INS,. B.

The Court i~structs the jury that if they beli,eve fro~ tpe
evidence the plaintiff, Fauber, was negligent in the opera,tion
of his automobile at the time and place of the collision com-
plained of, that is to say, if he failed to operate his automo-
bile as a reasonably careful and prudent person would have
done under the same or similaF circumstances, a~<l as a
proximate cause, or a contributing cause, the collision oc-
curred with the def'endant's automobile at the intersection of
'. - - . " .' . - _.' - - ,,' , . '. . .." - - .~
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\

5th Street and Augusta Avenue, in WaynesboOrQ,the plaintiff
cannoOtreCoOverand a -jury shoOuldfind its verdict foOrthe de-
fendant.

W. S. M.

page 22b r INS. C.

The CoOurtinstructs the jury that if they believe froOmthe
evidence in this case that the coOllisioOninvoOlvedwas occasioOned
by the coOncurring or coOmbinednegligence oOfboOththe plain-.
tiff and the defendant, which coOntributed as a proOximate
cause toOthe accident, the plaintiff cannot reCoOver,.as CoOurts
will noOtundertake toObalance the negligenceoOf the respectiv,e
patties where .boOthhave been at fault in oOrder toOascertain
which is moOstat fault.

W. S. M.

page 22c r , INS. D.

The CoOurt instructs the jury that noOpresumptioOn arises
that the defendant was guilty oOfany negligence upoOn the
mere shoOwingthat an accident Qccurred, and that the plain-
tiff's autoOmoObilewas damaged, but the burden rests upoOnthe
plaintiff, Fauber, toO.establish by a prepQnderance of the
evidence that. the defendant, Pannell, was negligent in the
manner mid foOrmcharged, and that such negligence was the
soOleproOximate cause oOfthe accident., The CoOurt further

, tells the jury that this burden Of proOoOfnever shifts toOthe
defendant, but rests upQn the plaintiff throOughoOutthe 'entire
trial. If, upoOnthe evidencl;l, the jury is undecided and in
doOubtas toOwhether the plaintiff has made oOuthis case by
a prepoOnderance oOfthe evidence, oOrif the evidence.is evenly
balanced, then the jurycannoOt find a verdict foOrthe plaintiff.
The jury's verdict must noOtbe based upoOnspeculatioOn, CQn-
jecture, surmise oOrsympathy foOreither party, .but must rest
entirely upoOnthe evidence in this case and the instructioOns
given by the CoOurt.

W. S. M.

,page 22d.r INS. E.

The Court instructs the jury that the law oOfVirginia is
that every driver oOfan autoOmoObilewhoOintends toOstart shall
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first see that such ~ovement can be made in safety, by the
exercise of reasonable care and prudence, and whenever the
operation of any other vehicle may be affected by such
movement, the operator shall give a signal or warning there-
of to other users, likewise by the exercise of reasonable care
in giving such signal or "warning,and if the jury believe from
all of the evidence in this case that the plaintiff, Fauber,
failed and neglected to observe the duties required of him
at the time and place of the collision involved, he is guilty
of negligence, and he cannot recover, if such negligence ,vas
the sole proximate cause or contributed to the collision be-
tween the two automobiles.

W. S. M.

page 22e ~ "INS. H.

The Court instructs the jury that even though they may be-
lieve from the evidence that the defendant, Pannell, was negli-
gent in the operation of his automobile at the time and place
of the collision complained of, yet if they further believe
from the evidence that the plaintiff, Fauber, failed to exercise
that degree of reasonable care a prudent man would have
done under the same or similar circu.mstances; and as a con-
sequence of such failure on the part of Fauber his failure
efficiently contributed to the collision, Fauber cannot recover,
and the jury should return its verdict for the defendant.

vV. S. M.

page 23 ~ INSTRUCTION 4. "

The Court instructs the j:ury that if the plaintiff, Fauber,'
saw the defendant, Pannell, approach from the north at a
distance which would warrant a prudent man in the exercise
of reasonable care to conclude that it was safe to proceed
across the intersection then thA plaintiff had a right so to
proceed.

Refused as drawn but given as amended as indicated above.

W. S. M.

page 24 ~ INS. G.

The Court instructs the jury that the lav.,is ,,,hen two
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automobiles approach or enter an intersection at approxi-
mately the same time, the. operator of the vehicle on the left
shall yield the right of way to the vehicle on the right, there-
fore, if the jury believe from the. evidence the defendant,
Pannell, in the exercise of reasonable care on his part, ap-
proached or entered the intersection from the right at ap-
proximately the same time as the plaintiff, then the plaintiff,
Fauber, was required to yield the right. of way to the de-
fendant, Pannell, and if the failure so to do on the part of
Fauber caused the collision between the. two automobiles,
or efficiently contributed thereto, Fauber cannot recover, and
the jury should return its verdict for the defendant.

Refus~d.

w. S. M.
page 24a ~ INS. F.

The Court instructs the jury that if they believe from the
evidence that the plaintiff, Fauber, drove his automobile west
on 5th Street and stopped at and before entering the Augusta
Avenue intersection, as the defendant, Pannell, approached
and neared the intersection travelling south on Augusta
Avenue, and that the defendant, Pannell, looked' and saw the
plaintiff's automobile stopped and standing on 5th Street at
the said intersection, then the defendant, Pannell, had the
right to assume and to act upon the assumption, until it
othenyise appeared in the exercise of reasonable care, that the
plaintiff, Fauber, would not undertake to drive into and pass
through the said intersection immediately ahead of the de-
fendant, Pannell, and not yield the right of way.

Refused.

W. S. M.

• • • • •
page 26 ~ ..~ ,

• • • • •
ORDER.

This day again came the plaintiff and the defendant, by
their respective attorneys, and the Court having maturely
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considered the motion heretofore submitted by the defendant
to set aside the jury's verdict is now of the opinion that 'the
motion should be overruled.
Wherefore, it is considered by the Court that the motion

to set aside the jury's verdict be and the same is hereby
overruled and that the plaintiff, Hersey W. Fauber, have
judgment against and reoovery of the defendant, George M.
Pannell, the sum OfOne Thousand Nine Hundred and Thirty-
five ($1,935.00) in accordance with the jury's verdict to-
gether with interest thereon from the 19th day of February,
1958, the date said' verdict was rendered, as well as his costs
in this behalf expended.' To which the defendant, by counsel,
excepts, on the grounds that the Court erred in not permitting
the pleadings between the same parties in the contribution
action togo to the jury as evidence, in overruling the motion
to strike at the completion ,of the plaintiff's evidence, in over-
ruling the motion to strike the plaintiff's evidence at the
conclusion of all of the evidence and rendering final judgment
for the defendant, in granting the instructions for the plain-
tiff, over the objection of the defendant, in refusing to grant
instructions F and G for the defendant, as requested, and in
refusing to set the verdict aside and entering final judgment
for the defendant, on the grounds that the verdict was con-
trary to the law and the evidence and without evidence to

support it.
page 27 ~ Whereupon, as an appeal is contemplated, it is

ORDERED that a bond with satisfactory surety,
conditioned according to law, be executed before the Clerk
of this Court in the penalty 'OfTwo Thousand Five Hundred
($2,500.00) Dollars, for and on behalf of the defendant,
within ten days from the entry of this Order.

Enter:

\VM. S. MOFFETT, JR., Judge.

3/3/58.

Entered March 3, 1958 Common Law Order Book No. 34
Page 287.

page 30 ~
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To Rudolph L. Shaver, Clerk of the Augusta County Circuit
Court:

Notice is given that George M. Pannell appeals in this case
and will apply for a writ of error and supersedeas:

ASSIGNMENTS OF ERROR.

The following are the errors assigned:

The Circuit Court erred:

1. In refusing to permit the pleadings in the contribution
action between the same parties to go to the jury as evidence
on behalf 'of the defendant, although the plaintiff admitted
negligence in his motion for judgment and settled at $2,700.00,
with a guest passenger in the defendant's automobile;
2. In overruling the motion of the defendant tb strike the

plaintiff's evidence upon the completion thereof;
3. In overruling the defendant's motion at the conclusiOil

of all.of the evidence to strike the plaintiff'seviderice and in
entering' final judgment for the plaintiff; .
4. In granting any instructions for the plaintiff over the

objection of the defendant; .
5. In refusing to grant Instructions F and G as offered and

requested for the defendant; and .
6. In refllsing to set aside the verdict of the jury and in

entering final judgment for the plaintiff, or else granting a
new trial as the verdict was contrary to the law and evi-
dence and without evidence to support it.

page 31 ~ GEORGE M. PANNELL
By IIIALLACE R. HEATWOLE

G. H. BRAMANAN
Counsel
\Vaynesboro, Virginia.

Filed in the Clerk's Office of the Circuit Court of Augu:;;ta
County, March 11, 1958.

Teste:

C. M. ~TAYBRIGHT, Dep. Clk.

• .. • ..
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page 2 r
•

•

•

•

•

•

•

•

•

•

In the opening statement to (he jury, Mr. Branaman, Coun-
sel for the Defendant, made the following remarks:

There is another suit pending in this Court between the
same identical parties, Hersey "'TV. Fauber and George M.
Pannel, in which the allegation of negligence on .the part of
the Plaintiff, Hersey W. Fauber, is admitted; and it shows
that a settlement had been reache~ betw!3enColey Pannel and
.the Plaintiff, and $2,700.00had been paid to Coley Pannel, who
was a guest passenger in the Pannel car, by your Plaintiff,
Hersey "'TV. Fauber.
Mr. McPherson: I know nothing about what Mr. Brana-

man speaks of, whether it is true or riot true, but I object to
the statement to the jury and move for a mistrial.
Judge Moffett: I will see you in chambe'rs about this mat-

ter. '

IN CHAMBERS.

Mr. Branaman: If it please the Court, there is on
page 3 ~ the docket of this Court Case No. 576, brought by

Hersey "'TV. Fauber against George W. Pannel,
Lyndhurst, Virginia, which reads as follows: "Motion for
Judgment" the Plaintiff, Hersey W. Fauher, hereby moves
the Circuit Court of Augusta County, at Staunton, Virginia,
for judgment against the defendant, George M. Pannel, in the
sum of $1350.00,with interest thereon from May 16, 1957, and
the costs'of this proceeding, for the damages, wrongs and in-
juries hereinafter set out, to-wit:
"That, heretofore, to-wit, on the 23rd day of April, 1956, at

or about 6 :05 P.M., an automobile owned and operated by the,
undersigned, collided with an automobile operated by the de-
fendant, George M. Pannel, at the intersection of 5th and
Augusta Streets, in the City of ",TVaynesboxo,Virginia, as a
direct and proximate result of the gross negligence of the
defendant; .
"That, in said collision, one Coley Pannel, a passenger in (

defendant's automobile, suffered serious personal injuries
and this plaintiff, feeling that the facts showed him also to be
guilty of some negligence, made a compromise settlement
with said Coley Panne.! for his injuries and damages, by which
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this plaintiff, on May 16,1957, paid said Coley Pannel the sum
of $2,700.00; and plaintiff alleges that said compromise settle-
ment was fair and reasonable under the circumstances;
"That, by virtue of plaintiff's right of contribution between

joint tort feasors, the. defendant is indebted to him
page 4 ~ in the sum of $1350.00, plus interest from May 16,

1957, and plaintiff has made demand therefor, but
payment has been refused by the defendant.

Wherefore, plaintiff prays judgment against defendant as
aforesaid. . . .

. HERSEY W. FAUBER
By Counsel.?'

Now, the Grounds of Def.ense to that Motion for Judgment
is as follows: .

"The defendant, George M. Pannel, by way of defense to
the alJove entitled action instituted against him by Hersey
W. Fauber, alleges the following:

" (1) Denie,sthat he is liable to the plaintiff in the sum of
One Thousand Three Hundred Fifty Dollars ($1,350.00), with
interest from May 16, 1957 and the costs of this proceeding,
for the damages, wrongs and injuries complained of, or that
he is liable to the said plaintiff for any amount whatsoever;
"(2) Denie.sthat he was guilty of any actionable negli-

gence ;:ttthe time and place of the said collision in the notice of
motion for judgment; .
!' (3) Alleges that the collision between the two automo-

biles and the injury to Coley Pannell, a guest passenger in the
defendant's automobile, was directly caused by the negligence
of the' plaintiff, Hersey W. Fauber; and .
" (4) True it is, as alleged in the said motion for judg-

ment, the facts showed the plaintiff was guilty of
page 5 ~ negligence and warranted a compromise settlement,

as tperein alleged, but he denies that the facts jus-
tify any contribution to such settlement on the part of this
defendant, as he was not guilty of any acts of negligence which
either caused or contributed to the collision between the two
automobiles involved.

GEORGE M.PANNELL
By CounseL"

That is the record in your Coutt, Sir. It admits negligence
and he is estopped by it. . . .
. Judge Moffett: Thank you. Mr. McPherson.
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.'

Hersey lV. Faube'r.

Mr. McPherson. I would like, to' look at that. I have never
seen it. «0 I would like for you to swear Mr. Fauber, and I
would like to ask him some questions about the record.

HERSEYW. FAUBER,
being duly sworn, testified as follows:

By Mr. McPherson:
'Q. I show you a Motion of Judgment, instituted in this

Court in your name, in which your name is typed, and your
counsel listed as Timberlake and Smith, which was filed in
this Court on August 19, 1957. Did you ever authorize Mr.
Timberlake, whose name is signed to this, to bring this suit in
your name~
A. No, sir.

Q. Do you knowMr. Timberlake?
page 6 r A. I do not.

Q. Have you e,ver seen Mr. Timberlake, to the
best of your knowledge and belief?
A. No, Sir, I wouldn't know him if I saw him.
Q. To the best of your knowledge and belief, have you ever

talked to Mr. Timberlake in your life~ '
A. No, Sir, I haven't.
Q. You never authorized anyone to bring suit in your name?
A. No, sir.
Q. That's all.

Mr. Heatwole: May we ask Mr. Fauber several questions?

Q. You say you ,never saw or talked to Mr. Timberlake ;
tha t you don't even know him~
A. If I do, I don't remember it.
Q. You did not authorize this suit?
A. No, Sir.
Q. You have se,en a paper known as a subrogation proce-

dure in whioh you gave your insurance carrier the right to in-
stitute action in your behalf, have you not, '
A. I probably did; I don't know that I did.
Q. That's all.

Mr. ,l.,T ayt B. Timberlake, Counsel for the Plaintiff in Case
No. 576, as above referred to: I don't know whether

page 7 r the Court or Counsel want any clarification on the
statutes, but as far as my knowledge is concerned ...
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Judge Moffett: Gentlemen, I assume this is a subrogation
matter and that the suit was brought pursuant to an agree-
ment with the insurance carrier.
Mr. Timberlake: I think I can very briefly state to the

Court what it is. This gentleman here is entirely correct in his
statement that he doesn't know me and has never seen me or
had any contact with me whatever. He happens to carry liabil-
ity insurance with my client, The State Farm Mutual Auto-
mobile Insurance Company, and as far as I know, he does not
carry collision with that Company, and I am in no way inter-
ested in any subrogation claim that mayor may not exist as to
damag'es to his car. My client, on 'liability, following the. hap-
pening of the accident and an investigation of the facts, found
that a passenger in the other automobil~, the Pannell auto-
mobile, was injured, seriously injured, and recognizing the
fact that the negligence, if any, of the driver of the Pannell cal'
would probably be a bar to recovery by the guest passenge.r in
. a suit, by Fauber, did negotiate a compromise settlement with
the guest passenger for $2,700.00.
Following the negotiation and closing of that settlement for

$2,700.00with the passenger in the Pannell automobile, the
State Farm Mutual Insurance Company employed me to bring

a contribution suit aga:inst Pannell under the gen-
page 8 r eral right of subrogation given by statute I believe

for one-half of the $2,700.00, It was not necessary,
according to my understanding and my recollection of my file,
for Mr. Fauber to institute any subrogation agreement to en-
able his insurance carrier to bring this suit. It was simply
brought under the general contribution statute under Mr.
Fauber's name as I am advised the insurance company had
a right to do without taking the matter up with him or without
authorization from him. He ,vas in no way interested in the
recovery of the one-half paid by the insurance company to the
Pannell guest. That is the situation as revealed by my employ-
ment.
Judge Moffett: Do you gentlemen hiwe any questions of

Mr. Timberlake,
Mr. McPherson: No, Sir. If Your Honor please, from the

information we have gathered here, it appears that Mr. Tim-
berlake has. never represented Mr. Faubel' in any way, per.
sonally, and, accordingly, I feel that any statements that are
made by Mr. Timberlake in the Motion for J udg1l1enthere are
not binding on Mr. Fauber. They are not in any way spoken
in his behalf, but are just voluntary statements by someone
with no personal relationship, as far as lawyer and client, and
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cannot bind him in any way; and, accordingly, it is error for
any mention to be made in the opening statement or subse-
quent talk to the effect that Mr. Fauber has admitted any neg-
ligence; and because that has been done and brought out to the
jury in the opening statement, we, accordingly, move for a

mistrial.
page 9 r Mr. Heatwole: Your Honor, our position on this

is quite simple. It is our position that it has not been
established here by counsel, or Mr. Timberlake or Mr. Fauber
as to whether or not an actual subrogation agreement was
signed. However, the standard policy gives the right of subro-
gation as does the statute, and, of course, you are bound by it,
by the counselor the person presenting that suit; and this
suit is a matter of record. This contribution suit was filed by
Mr. Timberlake. Of course, the insurance company is not J,
party to the suit. Mr. Fauber is the party plaintiff to the suit;
his name is there, by counsel, and I ask the Court to take. judi-
cial notice.that when the party comes in and is represented by
counsel, that party is bound by allegations set forth in the
pleadings. \Ve feel it is clear cut and that negligence has been
admitted by Mr. Fauber, and whether or not it was a matte.r
of specific signing of a subrogation agreement we feel is
immaterial because the general provisions of the standard
policv and the statute gives the right of subrogation and the
party litigant is bound. This is a vital factor; under our theor}'
of contributory negligence he has no right to recover when he
has admitted in written pleadings that he is negligent-has
been negligent. We think this is a very vital factor and cer-
tainly no ground for a mistrial.
Mr. McPherson: Any la\vyer could bring a suit on behalf

of anyone and admit anything and bind that so-called client.
There is absolutely no relationship here, and there

page 10 r is great relationship between lawyer and client. \Ve
have two men who have never seen each other and

who have never talked to each other, and if this is admitted-
the fact that this suit has been brought-if that is admitted,
it would bring up the point of Mr. Fauber's having to show
that he never authorized the suit to be brought in his name;
and when that is done, the matter of insurance would be
brought out in the trial. In all cases and under all the rules, it
is objectionable to bring any mention of insurance into a
case, and it is cause for a mistrial. There is no other way to,
explain it unless the matter of insurance is brought out.
Mr. Heatwole: I just want to point out that to say that

any counsel could file or execute for any client, and allege any-
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thing is not on all fours here. This is a right Mr. Timberlake,
as counsel, has by the provision of the standard liability policy
and by statute, and to say otherwise is fallacious.
Mr. McPherson: I would like. to point out that this suit

here, brought by Mr. Timberlake, is not a suit for Mr. Fauber,
it is strictly for the insurance company.
Judge Moffett: I am going to overrule the motion for a

mistrial I feel that this case which is the subject of this mo-
tion has no place in this case, and I am going to instruct the.
jury to disregard Mr. Branaman's remarks.
Mr. Branaman: To which counsel for the defendant in this

case excepts on the grounds that the record, or the
page 11 ~ parties to the record are. the same. As the record

shows, that.is an admission in the record of negli-
gence, that there was a settlement for $2,700.00.It is an admis-
sion of record between the same parties, and it is evidence
that can be introduced and should be introduced, and it has
been so held time and time again.
Mr. McPherson: Counsel for the defendant already in his

opening statement has a~vised the jury that the plaintiff ha::;
admitted negligence in another suit between the same parties,
and e.venif the jury is advised to disregard this statement by
counsel fOr the defendant, the harm has been done and cannot
be rectified, and a mistrial should be granted at this time.

IN THE COURTROOM.

Judge Moffett: Members of the. Jury, in determining the
issues in this case, you are to determine these issues solely on
the evidence you hear from the witness stand in light of the in-
structions the Court will give you at a later date. The state-
ment of counsel, which was in progress when we recessed f.or a
few minutes, and also the closing argument of' counsel is no
part 'Of the evidence in this case. In the opening statement,
Mr. Branaman made reference to another suit pending in this
Court in which Mr. Fauber is a party, and he made some.refer-
ence to negligence on the part of Mr. Fauber. I will ask you
gentlemen to disregard that statement in its entirety in ar-

riving at the verdict. The ruling of the Court is
page 12 ~ that no reference shall be made, or considered, to

the other case in which Mr. Fauber is involved. We
will proceed.
Mr. Branaman: At this time. In my opening statement

about the suit of F'auber v. Pannell-
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Sergeant Boyle Orville Bateman.

Judge Moffett: Or any later time unless permission 18

given by the Court.
Mr. Branaman: We will offer the evidence away from the

Jury.
Judge Moffett: All right, sir.

EVIDENCE PRESENTED ON BEHALF
OF THE PLAINTIFF.

SERGEANT BOYLE ORVILLE BATEMAN,
the first witness, after being duly sworn, testified:

DIRECT EXAMINATION.

By Mr. McPherson:
Q. Sgt. Bateman, will you please state your name, age, and

residence.~
A. My name is Boyle Orville Bateman, 37 years old,

my residen~e. is 201 Skyland Avenue, 'iVaynesboro, Vir-
gmla.

page 13 r Q. Are you a member of the Waynesboro Police
Force.~

A. lam.
Q. What is your rank~
A. Sergeant.
Q. Did you investigate this accident between Mr. Fauber

and Mr. Pannell in April of 1956~
A. Yes: I did. .

. Q. Do you know at what time you got ~he can to go to the
accident~
A. I must have received the can around 6 :00 0 'clock in the

evening. I believe we established the time as around 6 :05,
somewhere in that vicinity.
Q. Sergeant, this accident happened several years ago. If

there is no objection, I will hand you some notes that you
made at that time to help .you refresh your memory.

Mr. Heatwole: Your Honor, we will have to object unless
it is established that this is the record Sgt. Bateman made at
the time.,which we contend it is not. .
Mr. McPherson: If Your Honor please, I will hand this to

Sgt. Bateman and see what his recollection is as to this partic-
ular paper.
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Sergeant Boyle Orville Bateman.

,Judge Moffett: It is your understanding that he made up
this report?

page 14 ~ Mr.'McPherson: Yes, Sir.
Judge Moffett: Ask him.

By Mr. McPherson:
Q. Sgt. Bateman, I hand you this report and ask you to

examine it. Did you or not make up that report?
A. Yes, I did. I made this report and this is my drawing on

the back of the scene of the accident, and this is my handwrit-
ing, and this is my signature on the bottom. This is a. copy, a
duplicate report.

Q. I am offering it to the Officer not as evide~ce, but to re-
fresh his memory of the accident which happened two years
ago.

Mr. Heatwole: As I understand from looking at it, that is
a photostat or a photograph of the original, made up and
signed by you?

A. I believe it is. It is marked Police Report, posted May 8,
1956. The original copy we had in our file at police headquar-
ters we don't know where it is. You can get a copy from the
Division of Motor Vehicles.
Q. How soon after the accident did you make up the re-

porU
A. It was some time in the evening after the, accident oc-

curred. How long, I can't tell you.

Mr. Heatwole: ,Ve have no objection.

By Mr. McPherson :
Q. Sgt. Bateman, what was the time of the ac-

page, 15 ~ cident?
A. Around 6 :00 0 'clock, or 6 :0'5 p. m.

Q. After you got the call, did you go to the scene of the
accident?
A. Yes, Sir, immediately.
Q. ,Vho went with you?
A. OfficerRexrode.
Q. Did anyone else accompany you?
A. No. .
Q. You two officers investigated the accidenU
A. That's correct.
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Sergeant J30yle Orville Bateman.

Q. In April around 6 :00p. m., what was the condition as far
as day~ight was concerned, was it light, dusk, or d~r~?
A. It was daylight. This was on the 23rd of Apnl, and at

that time, it was daylight.
Q. What were the weather conditions?
A. It was clear. It had not been raining .
. Q. Were the streets dry?
A. Yes, Sir.
Q., Where did the accident take place?
A. It happened at the intersection of Fifth Street and

Augusta Avenue over in the Basic City side of ,Vaynesboro ..
\ Q. What is the speed limit at this intersection?

page 16 ~ A. That would be 25miles an hour.
Q. When you got to the scene of the accident,

will you show the jury where, the vehicles were~ You can use
this traffic board to help to describe to the jury where they
were. In the opening statement, I used this as Augusta and
this as Fifth, with the arrow I have drawn here pointing
north. ,Vould that be true~
A. Yes, Sir.
Q. Where were the vehicles when you got there?
A. After the accident occurred ~
'Q. Yes, after the acciden,toccurred.
A. After the accident, this onewas here like this.
Q. Which vehicle is that which you have placed ~
. A. Mr. Fauber's which was coming from this direction
(east). This would be Mr. Pannell's automobile, which was
coming-from the north on Augusta Avenue. This would be
Fifth Stre,et.
Q. Did you determine from your investigation which way

Mr. Fauber was travelling before the accident took place~
A. Yes, Mr. Fauber was coming from the east and was

driving toward the west.
Q. Mr. Pannell ,vas coming from the north, driv-,

page 17 ~ ing to the south. Is that correct ~ '
A. That's correct, y'es,Sir. '

Q. \Vhat is the width of these streets, SergeanH
A. I did not measure the streets.
Q. Do you know approximately what the widths, are, or

noU .
A. Augusta Avenue is wider than Fifth Street ..!would say

Fifth Street is approximately 20 feet wide. That is the hard
surface, now, and Augusta is probably 30. I am not positive
about this at all. I am not positive, it is an estimate only. The



22 Supreme Court of Appeals of Virginia

Sergeant Boyle Orville Bateman.

hard surface is narrow, but the right of way is wide. I would
say there is about a third of the street hard surfaced, A~gusta
Avenue~I am not positive, and Fifth Street would be some-
what narrower.

Q. Turn around so the, jury can hear you. From Fifth Av-
. enue, looking north, and from Augusta, looking south, is the
visibility good or is it obscured by anything~
A. I would say the visibility is practically perfect. There is

nothing to obstruct the view other than at this point here.
There is a house here., but it is well back off the street.
Q. There is a house at the northeast corner of the intersec-

tion, but it is well back from Augusta Street, and also from
Fifth ~
A. Yes.

Q. What is the grade on Augusta StreeU
page 18 r A. It is almost level; there is probably a slight .

grade to the south, but it is almost level.
Q. How about Fifth StreeU.
A. East of the intersection there-it is almost lever with a

slight incline. It levels off at this particular intersection.
Q. Do I understand you correctly that there is a slight

downhill grade down Fifth, going west, down to Augusta,
leveling off in the intersection, and that it is level on the other
side of the intersection ~
A. That's correct.
Q. Your Honor, please, there are some exhibits there. Sgt.

Bateman, I hand you apicture and ask you if you can identify
the vehicles shown in that picture.
A. I can.
'Q. 'Vhat vehicles are they~
A. The Pontiac-it would be the car Fauber was driving,

and the Ford is the automobile Mr. Pannell was driving at the
time.of the accident.

Q. Are those vehicles in the position you found them when
you arrived at the scene of the accident ~
A. Yes, Sir, they are. .
. Q. All right. I submit this as Exhibit No. 1.

Judge Moffett: The picture. is received and marked with
proper it1entificationas Plaintiff's Exhibit No.I. '

By Mr. McPherson:
Q. Sergeant, are these cars in this picture, Plain-

page 19 r tiff's Exhibit No.1, in the same position as you
have shown them on the traffic board here ~ .
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Sergeant Boyle Orville Bateman.

A. Yes, only you have changed one 'of the cars.
Q. As you had them placed a moment ago, the picture shows

they are in the same position?
A. Yes.
Q. Hand the picture to the jury. Mr. Fauber's vehicle is the

Pontiac and Mr. Pannell's is the Ford?
A. That's correct.
Q. I hand you another picture, Sergeant. Are they the same

automobiles as in Exhibit No.1, and in the same position, just
a different vie\v of the same vehicles, 'from a different posi~
tion?
A. They are the same vehicles. The picture was taken at

the same time. '

Judge Moffett: The additional four pictures will be re-
ceived in evidence and marked as Plaintiff's Exhibits Nos. 2,
3,4, and 5. -

By Mr, McPherson:
Q. What portion of the Ford automobile was damaged?
A. The front end.
Q. What portion of the Fauber vehicle was damaged?
A. The right side; the Pannell car struck the Fauber car on

the right side about the center of the two doors.
page 20 r It was 'a four-door automobile, and it was struck

on the 'right side, and also on the -back end of the
Fauber car was damaged because the Fauber car swerved
around-the impact drove the Fauber car into a telephone
pole standing in the corner here, and the Fauber car-the back
end went back on that pole and bounced back.
Q. Show the jury approximately where the utility pole was.
A. The utility pole was off in the grass, I would say approx-

imately here. There is a house that comes in here, something
like this. The car bounced back like that and hit the pole and
bounced forward. The Fauber car was damaged in the impact
with the Pannell car on the right, and on the back it was dam-
aged where it hit the utility pole off the hard surface in the
southwest corner of the intersection.
Q. I will show you Plaintiff's Exhibit NO.3 and ask you

what that represents. - ,
A. This is the right side of the Fauber car after the right

door, the rig-ht front door has been opened.
Q. I hand you Plaintiff's Exhibit NO.4. What does that rep-

resent?
A. That's the back.
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Sergea1~t Boyle Orville Bateman.

Q. That shows the damage to the rear of the Fauber's ve- .
hicle'
A. That's correct.
Q. I hand you Plaintiff's Exhibit No.5 and ask you what

that is. ,
page 21r A. This is the front end of Mr. Pannell's

car. .
, Q. Sgt. Bateman, when you arrived at the scene of the ac-
cident, were there any automobiles parked at this intersection
that would have interferred with the visibility, or do you
recall.
A. I can't answer that because when I arrived at the scene,

ten other people had arrived, too, and various cars were at
the intersection, so I am unable to answer that. '
Q. Were there any traffic controls at this intersection, stop

signs or lights ~
A. There were not, no, Sir.
Q. When you got there, did you find any skid marks at the

place~
A. There were skid marks where the automobiles turned

around in the road from the impact. The only skid marks r
could determine were from the Pannell car, and as well as I
recall, they were approximately a car length.

Q. Come to the board and show the jury where the skid
marks were. .
. Q. These marks, however, were. in gravel: There were some
gravels kicked up at the intersection here and skid .marks a car
length before the impact, in gravel, as one of the pictur.es will
probably show. There were no brake marks, just the gravel.

Q. There were marks in the road where the vehicles had
come together and had then moved'

page 22 r A. Yes.
Q. Point that out to the jury. Did you place the

point of impact from these marks or not ~
A. W.here the point of impact was'
Q. Yes.
A. It would be in a line-
Q. -Showit with the two vehicles.
A. Assuming Mr. Fauber was in his proper lane and Mr.

Pannell's car was to the cente-r, or say this imaginary center
line-his two left wheels were just over the center line.

Q. How did you determine that' From the skid marks?
.A. From the skid marks in the gravel.
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Sergeant Boyle Orville Bateman.

Q. The left wheels of the Pannell car were just over the
center line of Augusta Street. Is that correct 7
A. That's correct. The impact, I would say, took place like

that. The damage was to the center of Mr. Fauber's car and
to the front of the Pannell car, and then the marks began from
here and went around like that.
Q. What would you say the distance was from the curb line.

of Fifth Street, the. north curb line of Fifth Street, to where
the two vehicles came together 7
A. A line here, an imaginary straight line from there to the

impacU
A. Yes.

Q. This street, as well as I recall, is 20 feet wide.
page 23 ~ (Fifth Street) The center of the street being here,

which would mark it down to 10. As wide-the
width of an automobile and a couple or three feet. I am not
accurately able to tell you.
Q. Can you tell us how far the front of the Fauber car was

into the intersection from the eastern line of the intersection 7
A. The car, evidently, was approximately the center of the

intersection.
Q. You mean the middle of the car, as you have shown here 7
A. I would say the middle of the car was, approximately.
Q. The middle of the car had gotten to the middle of the in-

tersection as it travelled to the west 7
A. As the accident occurred.
Q. The Fauber cal' was in the right hand lane7
A. It had been up here.
Q. At the time the vehicles came together, what lane was

Mr. Fauber's car in, his right lane, or the middle, or the left
lane 7
A. In his proper lane of travel. He had been in the right

lane and his statement was that he was. going to continue
through this intersection. .
Q. 'Who were the passengers in these tw.o vehicles 7 Was

there anyone in Mr. Fauber's cad
page 24 t A. There was a lady with him. Her name was

Virginia Johnson, I believe, and Mr; Pannell had
another Mr. Pannell with him, Coley Pannen, I believe some
relation of his. ,'.
Q. Was Miss Johnson injured in the accidenU
A. She was taken to the hospital. I believe she remained

there for some while. I am not positive ..
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Sergeant Boyle Orville Bateman.

Q. Was she pinned in the Fauber vehicle or not? .
A. I don't know. She was out of the car when I arrIved.

Everyone was out of the car.

Q. Did you talk to Mr. George Pannell when you got to the
scene of the accident?
A. I sure did.
Q. \V"hatdid his condition seem to be~ .
A. Mr. Pannell was very much excited. He seemed to be up-

set, and when I talked to him, he didn't talk just right. He
seemed like he didn't know exactly what was going on or what
had happened.

Q. Was there any evidence he had been drinking or not?
AYes, there was some kind of alcohol on his breath like he

had been drinking something.
Q. Did you question him as to whether or not he had been

drinking?
A. Yes, Sir.
Q. What did he tell you?

A. He had had several beers.
page 25 ~ Q. Did you see any alcohol beverage container

at the scene of the accident?
A. Yes, just for a moment I saw a whiskey bottle lying at

the side of the automobile, lying in the street, and what hap-
pened to it, I don't know, and I don't know which car it came
out of.

Q. Did you question Mr. Pannell about it?
A. I don't believe he knew anything about it. .
Q. He told you he didn't know anything about the whiskey

bottle? .' . .
A. Yes.
Q. When you questioned Mr. Pannell at the scene of the ac-

cident, what did he tell you about how the accident happened?
A. He was very uncertain about how it happened. As I say,

he was excited or shook up and he didn't exactly know at that
place what had happened. He was struck about the face and
head and was bleeding.

Q. Did you question Mr. Fauber? .
A. I talk~d to :Qimvery briefly. OfficerRexrode talked to Mr:

Fauber, and I tried to determine the facts.
Q. What was the condition of Mr.' Fauber, as to sobriety?
A. I could not smell alcohol on his breath, of any kind. He

seemed to be perfectly sober. '
page 26 ~ Q. Did you talk to Mr. Pannell's brother, or

cousin?
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Sergeant Boyle Orville Bateman.

A. His causin.
Q. 'His causin wha'was a passenger in his vehicle.
A. I dan't believe I did. He was taken to. the haspital and

Miss Jahnsan was taken to. the haspital right away.
Q. That's all. Yaur witness.

CROSS EXAMINATION.

Mr. Heatwale: Yaur Hanar, we wauld like to. affer these
two.phatagraphs as Defendant's Exhibits Nas. 1 and 2.
,Judge Maffett: Any abjectian, Mr. McPhersan ~
Mr. McPhersan: No., Sir.
Judge Maffett: The pictures will be received in evidence

and marked Defendant's Exhibits 1 and 2.

By Mr. Heatwale:
Q. Sgt. Bateman, I hand yau a phatagraph taken at a date

subsequent to. the accident and fram Augusta Avenue, laaking
sauth, painting aut that this is the Chesapeake and Ohio.Rail-
raad back here, and I will ask yau if that fairly refleets ar is
actually the scene laaking sauth an Augusta Avenue, the street
across the picture being Fifth Street ~

. A. Yes, it is a very gaad picture.
page 27 r Q. Is this the utility pale, pictured here, which,

in yaur evidence, you said the rear end af the
Fauber car struck ~
A. Yes.
Q. And Mr. Pannell was .headed sauth and Mr. Fauber was

praceeding an the crass street in the directian af west ~
A. Yes, Mr. Pannell was praceeding to. the sauth.
Q. Naw, Sergeant, I wauld like to. hand yau anather phata-

graph and ask yau if this fairly reflects the scene and is the
scene at the intersectian af Augusta Avenue and Fifth Street,
laaking narth an Augusta.
A. Yes, it is.
Q. Then, in this picture ar as shawn in this picture, this is

laaking narth; which wauld mean that the Pannell vehicle was
appraaching dawn this street, away fram a van which is
parked there. '
A. Yes, Sir.
Q. And the Fauber vehicle wauld have came up and stapped

abaut appasite this white past in this picture. Is that carrect?
A. He was earning that way. I dan't knaw where he stapped

exactly. ,
Q. It was at the corner af the intersectian ~



28 Supreme Court of Appeals of Virginia

Sergeant Boyle Orville Bateman.

A. Yes, sir.
page 28 r Q. Now, Sgt. Bateman, these. two pictures show,

do they not, that Mr. Fauber, in this vehicle on the
board here, had a clear and unobstructed view up north on
Augusta from the direction in which Mr. Pannell was coming
in this car?
A. Yes, Sir.
Q. The position of the cars indicates, does it not, that Mr.

Pannell, the defendant, was on the right hand of Mr. Fauber?
A. That's correct.
Q. Now, sir, you say-let me'ask you, were these two roads

paved at the time of the accident in 1956?
A. Yes, Fifth Street was black top, a black top street, and I

think it had been there for several years or quite some time.
Augusta Avenue, the street Mr. Pannell wason, hadn't been
hard surfaced too long. It was gravel put down and a layer of
tar on that or however they do it, and loose gravel-there were
loose gravel on Augusta.' _

Q. Augusta was not a macadamized road?
A. No.
Q. It was loose gravel?
A. Yes.
Q. You indicated that the physical facts showed that Mr.

Pannell's car, the car on Augusta Avenue, left approximately
one car length of skid marks in the gravel. That's all he could
leave them in, wasn't it?

A. That'sright. .
page 29 r Q. There were no skid marks to indicate Mr. Fau-

ber applied his brakes?
A. No, sir.
Q. The only skid marks from the Fauber car were side skids

where he turned around? .
A. Yes, Sir.
Q. You interviewed both drivers at the scene?
A. More so Mr. Pannell.
Q. You told the jury that Mr. Pannell was upset, excited,

and didn't seem to know what he was saying. If would be fair
to say he was in a state of shock, would it not?
A. That's right.
Q. Did your investigation determine whether or not he had

. been thrown free of his car?
A. No, sir, I am l.mable to say whether he was or not.
Q. After going to the hospital where Mr. Pannell was

treated, you interviewed him later, did you not?
A. I talked to him at the hospital. I took him to the hospital
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Sergeant Boyle Orville Bateman.

Q. And he told you exactly what happened at that time, did
henoU
.A. His memory was better, yes, Sir.
Q. He was injured in this wreck?

. A. He was cut about the,head and face and was
page 30 ~ bleeding.

Q. Indicating he had suffered a blow on the
head'
A. Yes, Sir. .
Q. You testified as to the center line in these two streets.

There is no center line in these streets painted as such, is
there'
A. I believe I made the statement, "imaginary" lines.
Q. There are no actual lines on either one' '
A. No, Sir.
Q. Your fixing of the point of impact would have to be in a

somewhat general area because of the gravel that was thrown
and the debris and glass. You couldn't fix it specifically.
A. Not specifically.
Q. You didn't see it, did you?
A. Not happen, no.
Q. You know the accident happened and the point of impact

was toward the center of the intersection of Augusta ana
Fifth Street?
Q. What I was going by on Augusta was the skid marks or

the marks in the' gravel leading up to the point of impact.
where the debris was left, and also where the Fauber automo-
bile would have been coming from. He is headed toward the
west where the skid marks started or the cars began to

swerve.
page 31 r Q. The physical evidence of skid marks indicates

that Mr. Panhell put on his brakes. to avoid the
accident'
A. He evidently did.

o Q. Yet he was on the righthand side of Mr. Fauber' '
A. He was on the righthand side, to Mr. Faube.r's right.
Q. You put in some evidence about a curb line and distances

between curb lines. There are no curbs, or glitters, or side-
walks there, are there' .
'A. No, Sir.
Q. It just sort of blends off into a yard, does it not?
A.What I was going by was the hard surface, the approxi-

mate width of it. '
Q. You did testHy that there are no stop signs there?
A. There are no stop signs there.
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Sergeant Boyle Orville Bateman.

Q. No traffic control of any type?
A. No traffic control.
Q. What is the condition as to the. neighborhood along Au-

gusta Avenue, with specific instance as to the number of
.houses along the street.

A. From Fourth down to Augusta?
Q. Actually between Fourth and Fifth on Augusta.

A. On the corner of Fourth and Augusta, the
page 32 ~ northwest corner, there is a large-a fairly large

brick building used for storage by Basic-Witz, I be-
lieve, and continuing from the north, from Fourth Street, on
down there, I believe there are approximately three house~,
two or three houses on the right, and on the left, four or five.

Q. It is sparsely built up in that block, isn't it? They are
scattered?
A. About two-thirds of the lots are vacant, I suppose.
Q. Under the present laws, that is a 35 mile speed limit

there, is it not?
A. Well-

Mr. McPherson: I object to that; the only question is what
the speed limit was at the time of the accident .. The Officer
testified it was 25miles an hour.
Judge Moffett: I understood the Officer to testify 25 miles

an hour at the time of his examination. We are limited to the
speed limit at the time of the.accident.
Mr. Heatwole: I will withdraw the question.

Q. You testified at some length here of the interviewing of
Mr. Pannell at the scene. Did you also interview Mr. Fauber
at the scene?
A. I did, bp.tOfficerRexrode did more so than I did. I talked

to Mr. Pannell, and Rexrode talked to Mr. Fauber. We wanted
to get it cleared up as soon as possible. Mr. Pannell

page 33 ~ was hurt-you could see he was-and we wanted
to get him to the hospital and also take Mr. Fauber

and see iihe was hurt. Officer-Rexrode took Mr. Fauber to the
police car and talked to him, and took some information for
the police report, and I talked to Mr. Pannell and got some in-
formation for my report so we could compile some of the
information for the accident report. Ididn't have much luck
with Mr. Pannell at the time. I got more later at the hospital.
Q. Did you talk to Mr. Fauber? .
A. Yes. '
Q. Did he tell you how the acciderrt"happened ?
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A. Yes, he did. According to what he thought happened.
Q. What did he say 1
A. He said that he had pulled up, coming down the slight in-

cline on Fifth Street, and stopped at the in~ersection of Au-
gusta Avenue and looked in both directions, and he saw the car
up the street, which evidently, was Mr. Pannell's car, and he
thought he had time to cross the intersection, and started to
cross, and the next time he looked, Mr. Pannell's car was al-
most on top of him. He accelerated his car to try to get out of
the intersection, but it was too late..
Q. You say Mr; Fauber had accelerated 1
A. Yes, Sir. .

Q. That is his own statemenU
page 34 r A. Yes, sir.

Q. In other words, he pulled up and stopped and
saw Mr. Pannell's car up the street and thought he had tinie
to cross the intersection and got in the intersection and didn't
have time and the accident occurred 1
A. Yes, Sir.
Q. He actually told you he estimated Mr. Pannell's car 'as

seven or eig"htcar lengths away, did he not 1 .
A. I believe. he told me Mr. Pannell's car was approxi-

mately half way 'of the block, he thought.
Q. I want you to recall very carefully, Sgt. Bateman. Are

you sure of that 1
A. Yes, Sir.
Q. Do you recall testifying in the Circuit Court of the City

of \Vaynesbor01
A. Yes, Sir.
Q. You know what you testified to there1
A. Yes, Sir.
Q. 'What was your statement there 1
A. The same as here.
Q. Did he tell you that he stopped and saw the car coming1
A. Yes, Sir. .
Q. And pulled out in front of the car and accelerated and

tried to get away 1
A. Yes, Sir.
Q. That's all.

page 35 r RE-DIRECT EXAMINATION.

By Mr. McPherson:
Q. Can you give us an estimate of the distance from Fourth

Street-Fourth and Fifth are parallel-can you give us the
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Sergeant Boyle Orville Bateman.

distance from this intersection of Fifth and Augusta to
FourthStreeU
A. Approximately 400 feet. I am not sure. Approximately

400fe.et. .

Mr. Branaman: Did you bring your Plat Book~
Mr. McPherson: No, it's down here, page 110.
Mr. Branaman: Did you look it up~
Mr. McPherson: Sir ~
Mr. Branaman: Maybe we could agree on the distance be-

tween Fourth and Fifth. You didn't like my looking, I can tell
you.

By Mr. McPherson:
Q. Anyway, Mr. Fauber told you that he stopped here at

this intersection, and he told you the Pannell bechile was
about half way down the street. Is that correcU
A. He said he thought it was down the street a way, prob-

ably a half a,block and he thought he had time to cross.
Q. Did you testify he told you then he came on out here. and

he told you he saw the Pannell car getting closer to him ~
A. Yes, Sir.

page 36 r 'Q. 'What did he say about the. speed of the P~n-
nell car, the second time he looked~ '

A. He said the Pannell car was almost up to him and he'
knew there.was going-to be an accident.

Q. 'What did he say about the speed ~
A. He said he thought it was speeding. .
Q. Did he give you any indication about how fast it was

going-~'
A. "Tremendous speed," I believe he said.
'Q. He. didn't use 'any figures according- to your recollection,

he said it was a tremendous speed ~
A. I believe he said 50 or 60miles an hour, or something like

that, which I didn't pay too much attention to that.
Q. You didn 't make any notes of tha t ~
A. No, sir.
Q. Did he tell you he was already in the intersection when

he saw the Pannell car the second time.~
A. Yes, Sir.
Q. He was in the interr;ection and the Pannell car was ap- .

proaching~
A. He was in theinterseetion and the Pannell car was

almost at him.
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Q. A while ago, you. testified as to an imaginary distance.
--from the curb line-

A. No. .
Q. A distance-the distance you were testifying

page 37 r to was if there had been a curb there at the edge of
the hard surface ~

A. Yes, Sir.
Q. You were testifying about Mr. Pannell's condition. You

testified, on direct examination, that he was drinking, 'Or
smelled of alcohol, and on cross examination, you testified that
he had been hit in the head, or had some.bruises on the head,
and testified as to what his condition was. Are you prepared to
say what this condition came from ~
A. No, sir, I am not.
Q. All right, that's all.
A. However, there was a smell of alcohol on his brea.th, and

he had bee.nhurt in this accident.

R,E-CROSS EXAMINATION.

By Mr. Heatwole:
'Q. Sgt. Bateman, you interviewed Mr. Fa.uber and he told

you he saw a car half way down the street and that he did say
he estimated it at great speed at the time he saw it ~
A. No, Sir.
Q. What did he say the speed of the car was at the time he

saw it~
A. He said he thought he had plenty of time to cross the

intersection.
page 38 r Q. He said when he saw the car again it was at

great speed ~
A. The second time.
Q. \iVhenit was right on top of him ~
A: Yes, Sir.
Q. Did you ask him why he pulled out in front of a car he

had yielded the right-of-way fod

Mr. McPherson: I object to that question. It is more in the
nature of argument than a factual question.
. The Witness: I would like to change one thing. I believe I
was asked how old I was, and I said 37. It's 36, this being 19'58.
I was born in 1922.
Judge Moffett: Yes. You don't want to push that age any

more than you have to. Let's proceed.
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Mr. Heatwole: I would like to recallSgt. Bateman for sev-
eral more questions, cross examination questions.

By Mr. Heatwole:
Q. Sergeant, I believe you testified that to your recollection,

at the scene Mr. Fauber said he saw the Pannell car approx-
imately half way down the block. Is that correct ~
A. That is correct, Sir. ,
Q. Did you hear him testify under oath in the Circuit Court

of the City of Waynesboro ~
A. Yes, I did.

Q. What was his statement under oath at that
page 39 ~ time ~

Mr. McPherson: I think the record will show that he had
already been asked what the plaintiff said at the scene and
what he said at the trial, that he,said the same thing. You can
go back in the record.
Mr. Branaman: That was what he testified to.
Judge Moffett: Mrs. Baylor, will you read that part of his

testimony~
Court Reporter: "Q. Do you recall testifying in the Cir-

cuit Court of the City of Wayne,sboro~

A. Yes, Sir.
Q. You knowwhat you testified to there ~
A. Yes, Sir.
Q. "Vhat was your statement there~
A. The same as here. "

Mr. McPherson: I stand corrected. That was the Officer's
testimony.

By Mr. Heatwole:
'Q. What was that testimony of Mr. Fauber's ~
A. That Mr. Fauber testified to in the other Court ~
Q. Yes.
A. I believe.Mr. Fauber said that he estimated-this was

under examination I believe in Waynesboro-that they tried
'to get the exact distance as to how far the Pannell car was

from the inte.rsection, and Mr. Fauber estimated
page 40 r at one time between eight and ten car lengths away.

, Q. You said at one time ~
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Virginia Johnson.'

By Mr. McPherson:
Q. Did he make more than one estimate,' .
A. I am not positive who was asking Mr. Fauber these ques-,

tions. I believe it was Mr. Heatwole. I am not sure. He was
trying to get the exact location as to where the Pannell car
was between Fifth Street, where the accident occurred, and
Fourth Street. He was trying to get the exact point whe-rethe
Pannell car was when he saw it. It happened that he said half
a block first-Mr. Fauber said he saw the car half way up the
block, and whoeve-rwas examining Mr. Fauber was trying to
get it in feet.
Q. Was he trying to show how far half way up the block

was, trying to translate half way up the block?
A. Yes, he was trying to get it in feet how far half way up

the block was, and then I think he got it down to car lengths.

By Mr. Heatwole:
Q. He :fixedit to be eight or ten car lengths, to the best of

your recollection'
A. Yes, Sir.
Q. Was he figuring what he thought the middle of the block

was, eight or ten car lengths?
A. I am not sure about that.
Q. That's all.

Witness leaves the stand.

page 41 ~ MISS VIRGINIA JOHNSON,
the second witness, being duly sworn, testified:

DIRECT EXAMINATION.

By Mr. McPherson:
Q. Miss Johnson, please state your full name, age, and

residence.
A. Mirth Virginia. Johnson, age 25; I live at 1423Madison

Avenue.
Q. In \~a.ynesboro?
, A. In \~a.ynesboro.
Q. \~at is your occupation?
A. Waitress.
A. \~here do you work?
A. Colonial Grill.
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Virginia JoWnson..

Q. The restaurant Mr. Fauber runs ~
A. Yes.
Q.The day Mr. Fauber had this accident, there was a

collision between Mr. Fauber's and Mr. Pannell's car. Were
you in the Fauber vehicle~
A. Yes...
Q. H'Owlong had you been in this car ~

, A. N'Otmore than five minutes.
Q. Do Y'OUlive now where you lived at the time 'Of the

acciaent~ .
A. No, sir.

page 42 r. Q: Did you live in the vicinity where the acci-
dent occurred ~

A. At Fourth and Augusta Street.
Q. Y'Oulived on Fourth and Augusta Street ~
A. Yes, sir. .
Q. And had Mr. Fauber picked you up there to take you

t'OwQrk~
A. Yes, sir.
Q. Where were you sitting in the car ~
A. On the right-hand side.
.Q. In the front seat ~
A. The front seat.
Q. Was there anyone else in the car 1
A. Mr. Fauber.
Q. Do you drive, yourself, Miss. Johnson 1
A. No, sir.
Q. You don't drive ~
A. No, sir.
Q. As Mr. Fauber was driving his car down Fifth Street,

toward Augusta, did he stop at Augusta Avenue1
A. We did it every day, and he pulled up there. and did

stop and looked to. the left and then t'O the right-I don't
remember which side first, but both ways. I seen the car,
myself; it was at least half way back in the block.

Q. The car approaching on the right, the Pannell car 1
A. Yes.

page 43 r Q. And you thought it was half way back-in the
middle of the block1

A. Yes, sir. .
Q. ,iVhat did Mr. Fa.uber do then 1
A. What I could see by looking, anyone W'Ouldhave had

plenty 'Oftime to have went 'On.
Q. ,iVhat did Mr. Fauber do then ~
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Virginia Johnson.

A. Looked and pulled out. He was middle ways back of the
No~. .
Q. You mean he entered the intersection.
A. Yes, and looked again, and this car was right up on

us, and I throwed my hand to my face and screamed, and
Mr. Fauber stepped on the accelerator to try ta get out 'Ofthe
way in time, but didn't make it.
Q. When you looked up and saw the Pannell car the second

time, you were in the middle of the intersection?
A. Yes, sir. '
Q. How far back was the Pannell car from the intersec-

tion ~
A. Mid ways of the block.
Q. The second time you looked, I mean.
A. Right up on us at the time.
Q. '\That did you ,notice about his speed, if anything~
A.By looking the first time when we started 'Out,it looked

like we had plenty of time, it didn't look like he was going too
fast, but the second time, he was speeding. He

page 44 ( was going too fast for that block.
Q. Were you injured in this wreck ~

A. My back was injured, the right-hand side 'of my back.
Q. Were you taken to the hospital ~
A. Yes. I stayed three and a half days, I believe.
Q. That's all, thank you.

CROSS EXAMINATION.

Bv Mr. Heatwole:
Q. Miss J ohnson,..:...-itis "Miss" Johnson, is it not ~
A. Yes.
Q. You work at the Colonial' Grill ~
A. Yes.
Q. 'iVhich is awned by Mr. F.aubed
A. Yes.
Q. You work for Mr. Fauber ~
A. Yes.
Q. You, also, are Mr. Fauber's girl friend, aren't you ~
A. Now, I am.

Mr. McPherson: I object to that question. I don't think
that has anything to do with this case.

page 45 ( .Mr. Heatwole: I have a perfect right to show
interest in the case and interest in the 'witness.
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Judge Moffett: I think y<mrquestion is right, Mr. Heatwole.
Mr. McPherson: I except to the ruling of the Court.

Mr. Heatwole:
Q. You did not testify in the Circuit Court for the City of

Waynesboro, did you ~
A. No, sir.
Q. You were a passenger seated 'Onthe right-hand side of

the front 'seat of the F'auber car~
A. Yes, sir.
Q. When you stopped at the intersection of Fifth Street

and Augusta Avenue, you fixed the Pannell car at approxi-
mately half way down the block~
A. Yes.
Q. Driving at what appeared to be to you at a reasonable

rate of speed ~
A. I don't drive. I don't know exactly the speed. All I

can say is that he was going plenty fast.
Q. You just testified that when you saw him down the

block, he wasn't going too fast, in your words.
A. When we first saw him.
'Q. "'\iVhenyou saw him right up on you, he appeared to be

going real fast ~
A. When I looked the second time, when he started out, he

appeared to be going fast. I screamed.
Q. Your perception of speed is that it is in-

page 46 r creasing as it gets closer to you, isn't it ~
. A. Yes, it gets faster.

Q. When you had a chance to see it, when you were at a
st'Opped position, Y'OUsay the Pannell car wasn't going too
fast~ '
A. No, sir, not at first.
Q. And, as you say, when you saw it again, you, personally,

saw it again, it was right up on you ~ .'
A. Yes, sir. .
Q. Were you talking to Mr. Fauber at the time ~
A. Na, sir.
Q. S'Oyau taak yaur eyes aff the Pannell car-
A. "'\iVhenhe started aut. I didn't see na sense in watching.

If I had been driving, I still wauld have had the same idea,
toO goOan, that we had plenty af time.

Q. It's true, is it nat, Miss Johnsan, that when yau started
aut inta the intersectian, when Mr. Fauber started 'Out inta
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the intersection and realized that he was out there, that there,
could be a wreck, he put his car into a scat gear, all the way to
the floorboard 1
A. Yes, he tried to get out of the way.
Q. And the wheels on the car spun, di,dn't they1
A. I don't remember that.
Q. The Pannell car was on your right 1

A. Yes.
page 47 ~ Q. There is no stop sign or traffic control at all

there, is there 1
A. No, sir.
Q. And you had stopped 1
.A. Yes, we stopped. .

. Q. Do you know why you didn't stay there when you saw
the car approaching 1
A. Mr. Faubed
Q. Yes.
A. Because he thought he had plenty of time to go on.
Q'. He was wrong1
A. I wouldn't say he was wrong. If I had been driving,

I would have done the same thing.
Q. There was an accident 1
A. Yes, sir.

. Q. And the accident happened because your car pulled
out there1
A. Yes.
Q. That's all.

RE-DIRECT EXAMINATION.

By Mr. McPherson: .
Q. Of course, if the Pannell car hadn't been coming down.

there, you wouldn't have had an accident, either, would you1
, A. No, sir.
page 48 ~ Q. That's all.

Witness leaves the stand .

page 57 ~

• •

•

•

•

•
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•
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HERSEY W. FAUBER,
the Plaintiff, being the fourth witness, and being first duly
sworn, testified:

DIRECT EXAMINATION.

By Mr. McPherson:
Q. You were sworn before, weren't you, Mr. Fauber1.
A. Yes, sir.
Q. State your full name, age, and residence.
A. Hersey William Fauber, 329 Florence Avenue, forty-

three.
Q. 'What is your occupation?
A. I 'operate a restaurant.
Q. What is the name of Y0l).rrestaurant 1
A. Colonial Grill.

Q. There in V,Taynesboro?
page 58 r A. Main Street, ,Waynesboro.

Q. On the day Mr. Pannell and you had this
accident, tell the jury where y'Ouhad been.
A. I had driven fr'Ommy home on Florence Avenue, and I

came and picked up Miss Johnson and was on my way back
to work.
. Q. To take Miss Johnson to your place of business?
A. That's correct.
Q. What time, approximately, did this accident happen?
A. Approximately 6 :00 '0 'clock.
Q. As you came down Fifth Street, approaching Augusta,

tell the jury what you did.
A. I stopped when I came to the intersection.
Q. You stopped when you reached the' interse,ction ?
A. Yes, sir.
Q. Come over here and indicate on the board, Mr. Fauber.

This is your car and you were coming' down here, and you
stopped 1
A. Yes, sir.
Q. Tell the jury what you saw whim you stopped there.
A. I saw Mr. Pannell's car approximately half 'way-the

middle of the block.
Q. The middle of the block between Fourth

page 59 r and Fifth Streets 1.
A. That's right.

Q. Coming-southon Augusta 1
A. Yes, sir.
Q. Have you had 'occasion to step off the distance between

Fourth and Fifth Streets 1
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A. It is a little 'Over 600 feet.
Q. It is a little 'Over 600 feeU
A. Yes, sir.
Q. When you first looked and saw Mr. Pannell, he was

coming down that street? .
A. Yes, about the middle of the block. To the best of my

judgment he was. .
Q. What did you notice about the speed of his vehicle at

that time?
. A. At that time I c'Ouldn't tell he was driving at more than
an ordinary rate 'Ofspeed.
Q. Tell the jury what you did after Y'OUstopped and saw

Mi'. Pannell coming down that block.
A. I looked both ways .
.Q. Which way did you look first?
A. Right, and then I checked left, and then I pulled 'Out

and was half way, approximately half way across the inter-
section when I realized he was close on me. .•
Q. Indicate with the cars where you were when you saw

him' the second time.
A. Appr'Oximately here.

Q. Where was he?
page 60.r A. Here.

Q. How far would you estimate Mr. Pannell's
car was from the intersection the second occasion when you
looked, when you were in the middle 'of the intersection?'
A. The second time, 10 to 15 feet from my car.
Q.'V"hat did Y'OUnotice ab'Outhis 'speed at that time?
A. It was a: terrific rate of speed and there wasn't any

chance of his stopping.
Q. Do you have any idea how fast he has going?
A. Between 60 and 65 miles an hour.
Q. What did you do when you looked up and saw him the

second time 10 to 15 feet from you?
A. I couldn't stop; I would have bee,Ii:right in front of him,

and I gave it all the gas I could in order to get away, to keep
him from hitting me.
Q. Where were Y'OUwhen he hit you?
A. Just a little beyond half \vay .of the intersecti'On, a

little past half way, when he hit m:e.
Q. Indicate with the cars where the cars came to rest.
A. My car stopped like this and his, like this, maybe a little

more this way. .
Q. What part 'Ofyour car was struck, Mr. Fauber?
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Hersey W. Fauber.

A. Right between the two doors, right in the
page 61 ~ post between the two doors.

Q. When you started across this intersection,
you started from a stopped position. Is that correct ~
A. That's right.
Q. Do you have any idea how fast you were going when

you next saw him~
A. Not over between 5 and 10 miles an hour.
Q. Now, your car was pushed sideways, around, and back

and rammed into that pole. .
A. He knocked me completely around and the back end

was knocked into the pole.
Q. Were you in any way injured in this accidenn
A: I am taking treatment for a whiplash injury to my

back.
Q. Did you talk to the driver of the other vehicle~
A. No; he made a few remarks that he didn't know how it

. happened.
Q. Who was he making the remarks to ~
A. He was talking to me.
Q. Y.ouweren't addressing any remarks to him, but he did

say a few remarks to you~
A. Yes, sir.
Q. What did he say?
A. He didn't know how it happened or why it happened,

or anything. He' didn't seem to have any idea
page 62 ~ how it happened or anything about the wreck.

Q.. Were you close to him when he was talking to
you~
A. Yes, I was.
Q. How did he act.
A. He acted, t,ome, as if he had been drinking.
Q. What made you think that?
A. Well, not right there, but after I got to the hospital.

I smelled it in the car going up there.
Q. How did you go to the hospital ~
A. With Mr. Bateman.
Q. In Sgt. Bateman's car?
A. Yes, sir. .
Q. Where were you sitting'in the car~
A. In the back seat. .'
Q. Where was Mr. Pannell ~
A. In the hack seat.
Q. With you? .
A. Yes, sir.
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Q. And while you were in there, you could smell alcohol '
on his breath ~
A. Yes, sir.. .
Q. Was Mr. Pannell rational at the scene of the accident,

or was he confused ~
A. He' seemed to be confused. J'

Q. What~
page 63 r A. Confused. He didn't seem to know anything

about what happened. He seemed to be in a
daze.
Q. Did you see any-did you question Mr. Pannell about his,

drinking~
A. No, sir, I didn't.
Q. Did you hear the officers question him~
A. Yes, I did.
Q~Whom did you hear ~
A. Sergeant Bateman.
Q. What did he tell Sgt. Bateman ~
A. As well as I remember, he told him that he had been

drinking some beer.
Q. Did you see any signs ,of arty alcoholic beverages at the

scene of the accident~
A. Yes, a pint bottle, approximately half full of whiskey.
Q.- Where did you see that ~
A. Right beside his car.
Q. 'Do you know what happened to that pint bottle ~
A. Some truck driver picked it up. I saw him pick it up

right before the policemen got there.
Q. At the time that you saw Mr. Pannell the second time,

I believe you testified the middle of your car was half way
, across the intersection. Is that correct ~

A. Yes, sir.
page 64 r Q. At the time that his car hit the side of your

car, where was the front 'Ofyour car~
'A. When he hit my car~
Q. When he hit the side of your car.
A.. Just leaving the intersection, going 'Out.
Q. Your 'witness.

CROSS EXAMINATION.

By Mr. Heatwole:
Q. Mr. Fauber, I understood you to say you came down

Fifth Street and stopped befare entering the intersection.
A. Yes, sir.
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Hersey W. Fauber.

Q. You came to a complete stop 7
A. Yes, sir.
Q. You looked to your right and saw Mr. Pannell¥
A. Yes, sir. .
Q. And then looked to your left 7
A. Yes, sir.
Q. Before starting to move, you were aware of a car to

your right7
A. That's correct.
Q. Did you ever look back to your right again 7

A. Not until Miss Johnson hollered. and he
page 65 ~was right on me.

Q. Tell me why you didn't look back when you
already were aware of a car approaching.
A. Yes. If he had been driving at anorma.l rate of speed,

I had plenty of time to cross. ,
Q. I believe you testified when you saw him, he was travel-

ling at 'a normal rate of speed.
A. Yes, sir:
Q. A car travelling at 25 miles an hour will travel 40

feet per second, do you realize thaU
A. I didn't realize it, no.,
Q. Would you like to have it mathematically proved to

you7
A. Not necessarily.
Q. And if it travels 40 feet per second, it would travel 200 .

feet in 5 seconds. 40 times 5 is 200, isn't it 7
A. That's right.
Q. But you did' not-ever-look back until you were out

in the intersection, and then the only reason you looked back
was because Miss Johnson screamed or hollered. Is that
correcU
A. That's right, sir.
Q. And you testify here that you saw the car approXl-

mately half way up the block7
A. Yes, sir.

Q. Did you not testify under oath as a witness
page 66 ~ in the City of 'Waynesboro that you saw this car

some seven or eight car lengths away from the
intersection 7 .
A. I don't remember of that. I remember telling' that to

the best of my knowledge, it was in the center of the block.
Q. Do you deny that you testified under oath in the Circuit
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Court of the City of Waynesboro that when you saw this car,
it was approximately eight car lengths away~
A. Eight to ten car lengths away~
Q. Yes."
A. I don't deny it, no, sir.
Q. You don't deny you testified there that you saw this

car eight to ten car lengths away ~
A. No, sir.
Q. You say you saw a bottle lying in the road ~
A. Yes, sir ..
Q. And y'Ou saw a truck driver pick up this bottle, you

say~
A. Yes, sir, that's right.
Q. Bef'Ore the police got there ~
A. Yes, sir .
.Q. Were you in the Oourtroom this ~orning ~
.A. Yes, sir.
Q. And did you hear Sgt. Bateman testify that he saw the

bottle lying between the cars ~
A. Yes, sir.

page 67 r Q. Did he pick it up and put it back down
there~

A. Sgt. Bateman ~
Q. No, the truek- driver.
A. That I don't know. I saw him pick it up. It was the

Wilson Trucking Company truck he was driving.
Q. Before the police arrived~.
A. As far as I kn'Ow,it was.
Q. But Sgt. Bateman testified he saw' it and didn't know

where it came from.
A. Miss 'J.ohnsonwa's lying there on a stretcher, and I was

interested in getting her to the hospital.
Q. Would y'Oulike to change your testimony ~
A. No, sir.
Q. You still say it was before the police arrived ~
A. As far a.s I remember it was.
Q. You were at this intersection. and started 'Off. Now,

when you realized you were in a position of danger, did you
accelerate to the maximum ~
A. I wouldn't say to the maximum.
Q. Did you put the accelerator to the flood Did you put

it in scat gear~
A. I don't know whether.
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Q. You made every effort to get out of there ~
A. Yes, sir.

page 68 r' Q. And the second time you looked, this car,
which was on your right, you say was travelling at

a great rate of speed 1
A. Yes, 'sir.
Q. You are aware that a moving vehicle, appl'oachingyou,

\ close to you, gives the impression of greatly increased speed,
ar~m't you ~ .
A. That is probably so, yes, sir.
Q. Did you, after having stopped at the intersection, know-

ing this car was on your right and approaching at a reason-
able rate 'of speed-did you sound your horn or give any
indication that you were going to pull out in front of him~,
A. ~o, sir. .
Q. Mr. ~auber, did you forget the car was there~
A. ~o, sir. As much as I travel those streets, I stop both

ways, regardless of where I am going, whether there's any
stop sign whatever.
Q. Every street ~
A. Yes, sir, where there is no sign, unless it is Main

Street.
Q. On this street, you stopped at Baird Avenue ~
A. Did I stop at Baird going up ~
Q. Bringing Miss Johnsonto work.

A. I always stop where there is no signal.
page 69 r Q. You stopped at Fourth' StreeU

A. Yes, sir. .
Q. And at Fifth and Augusta~
A. Yes, sir. ,

• Q. Did you measure this block by stepping it off, and found
it to be slightly in excess of 600 feet ~
A. Yes, sir.
Q. And if you saw him half way up the block, that is ap-

proximately 300 feet ~
A. Yes, sir.
Q. And you admit that there was an elapse of only a few

seconds until the impact happened ~
A. Yes, sir.
Q. You were a.t a standstill ~ .
A. I stopped before g-oing across the intersection.
Q. And you started off in an ordinary, safe manner~
A. That's right.
Q. But in an effort to get away, you did all you could to

get your car out of it ~
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A. After I saw he wasn't going to stop, or couldn't stop.
Q. He was on your right, wasn't he, Mr. Fauber1
A. Yes, sir.
Q. The physical marks indicate that Mr. Pannell did try

to stop.
page 70 r A~ That's probably so, but' he was going so fast,

he couldn't.
Q. When you had a chance, from a standstill position, to ob-

serve the car down the street, you tell the Court he was
driving ,at 'an ordinary rate of speed ~
A. As far as I could tell, he was.
Q. And at 25 miles an hour, he would travel some 200 feet

in some five seconds~
A. I don't know.
Q. Other than figuring you had a chance to get across there,

was there allYother reason you would pull out in front of this
car~
A. No, sir, no other reasoil.
Q. If you had not been mistaken in your judgment, there

would have no accident ~
A. I was mistaken in the speed he was going.
Q. It was a mistake in judgment 1
A. Yes, sir. ,
Q. It was a mistake in your judgment that caused the.

accident~
A. It was his speed.

. Mr. McPherson: That is a question for the jury to deter-
mine. He has testified to the facts.
Judge Moffett: That is a question for the jury, Gentle-

men.

Mr. Heatwole:
Q. One final question, Mr. Fauber. This wa.s a

page 71 r no traffic sign control intersection-no SIgns or
, . lights of any type 1

A.' That's right.

RE-DIRECT EXAMINATION.

By Mr. McPherson:
Q~When you first looked, this car was in the middle of

the block, approaching~
A. At lea.st that far, in my knowledge.
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Q. And you assumed he was going at a lawful rate of speed
at that time?
A. Yes, Sir
Q. And you started out, and when he got nearer the inter-

section, you say he was not f
.A. Yes, Sir. .
Q. And at this hearing in Waynesboro, you say you told

the jury or the. Court, or whoever it was, that the car was' in
the middle of the blockf .
A. Yes, Sir.
Q. Then what happened f "There did this car length come

upf ,Vere you being cross-examined by Mr. Heatwolef
A. Yes, Sir, 'that's right.
Q. Were you trying to indicate how many feet it was to the.

middle of the blockf
.A. How many feet, the best way I knew how to describe it.

page 72 ~ RE-CROSS EXAMINATION.

By Mr. Heatwole.:
Q. Mr. Fauber, you-I show you a picture taken from Au-

gusta Avenue, looking north on Augusta, and ask you if that
is the seene of the accident:
A. It appears to be. Yes, sir.
Q. V{as your car stopped at approximately the position

where this white.post is in the picture here f
A. Approximately. A little farther back.
Q. Within a few feet f
A. Yes.
Q. Then your view down fhe street toward where the van

is in this picture, looking north, was unobstructed f
A. Yes, Sir. .
Q. You could see all the way f
A. Yes, Sir.
Q. ,iVithout any trouble f
A. Yes, Sir.

Mr. Heatwole: ,Vhile this witness is on the stand, I would
like to retire to chambers for a momgnt.
Judge Moffett: Before you do, Gentlemen, I understand

that the. aJ?1ountof the damages alleged here is agreed upon,
but for the sake of the record, don't you think we should have
this witness put it 'Onrecord f .
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By Mr. McPherson:
Q. Mr. Fauber, you have sued Mr. Pannell for

page 73 r $1,935.50. Is that the amount of damages suffered
. by your automobile in this collision.

\¥itness shakes head.

Q. Do you remember the exact amount~
A. It was more than that. It was a total loss.

Mr; McPherson: Your Honor please, we-Mr. Branaman
and I-have agreed on the amount. It was a total loss, but
there was some salvage for parts.
Mr. Branaman: \~Te agreed in the opening statement that

that was the amount.
Judge Moffett: Let the record show that the amount sued

for, $1935.50,was agreed upon, and it is so stipulated.

IN CHAMBERS.

Mr. Branaman: Your Honor, I would like to introduce into
evidence the papers filed in the Circuit Court of Augusta
County, this Court, in Case No. 576,under the nomenclature of
Fauber v. Pannell, in which a motion for judgment against
George M. Pannell is in the amount of $1,350.00,and in which
the plaintiff, the same identical plaintiff we have here, admits
negligence through his pleadings, and I would like to ask him
the question, .whether or not he is the same party, Hersey \~T.
Fauber, and if this suit is in his name..
Mr. McPherson: I objected to the question this morning,

and the record will show that this man was ques-
page 74 r tioned and the suit was brought in his name, and

the attorney who was attempting to represent Mr.
Fauber gave evidence,which shows that Mr. Fauber did not
obtain this attorney, Mr. Timberlake, had never talked to him,
did not know the suit was pending. The map who is litigating
was not speaking for him, and, accordingly, could not bind
him..The evidence on that point was uncontradicted, and I ob.
ject to any questions to Mr. Fauber asking him about what is
.alleged in the pleadings inasmuch as he is not responsible for
what is in them. .
Mr. Heatwole: I .would like to correct one statement of

learned counsel, that the evidence is not contradicted. \¥ e
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maintain the general subrogation right under the standard
liability policy permits this, and the policy holder authorizes
the institution of such a suit under the statute of the 1950 Code
of Virginia, as amended. And we offer these identical copies
as exhibits. .
Judge Moffett: Gentlemen, it is obvious this suit of which

you gentlemen speak was broug,ht by the insurance carrier,
and the allegations appearing in the motion for judgment are
those of the insurance carrier although appearing under the
name of Mr. Fauber. It was brought without any consultation
with him, and I feel it would be improper to in any way bring
this suit into this case, and I will initial them (Copies offered
as exhibits), so you can save the point for the record.

Mr. Branaman: To which Counsel for the de-
page 75 ~ fendant excepts on the. grounds that the suit is

pending in this Cop.rtbetween the same parties and
shows conclusively that the plaintiff was guilty of negligence,
such negligence that his insurance carrier paid Coley Pannell
$27'00.00, and now the suit seeks to recover part, or one-half of
the $2700.00, or $1350.50, from the defendant, George M. Pan-
nell; that the admissions in the notice of motion specifically
sets out that there was negligence on the part of Mr. Fauber,
and he settled, or his insurance carrier settled for him, to the
guest passenger in the amount of $2700.00. And therefore, the
admissions in the pleadings are, binding OnMr. Fauber as they
are both authorized by his insurance policy and also in the
subrogation assignments.

IN THE COURTROOM.

Mr. Fauber still on the stand.

Mr. Heatwole's Cross Examination continues:

Q. As I understand it, your position here is that you saw
this car approaching, approximately half way down the block~
A. Yes, Sir.
Q. You will not deny you testified under oath that you saw

it and fixed the distance some eight or ten car lengths away
A. I don't deny it. '

page 76 r That's all. .

,iVitness leaves the stand.
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'. • • • •
page 89 r IN CHAMBERS.

Mr. Branaman: 'Vvemove the Court that this section of
Fauber v. Pannell, now being heard by Your Honor and the
jury, be dismissed. That is to say, that the evidence of the
plaintiff be stricken for the reason that it appears without
question that if this plaintiff was not guilty-the sole prox-
imate cause in this case, then he was certainly guilty of con-
tributory negligence as is so shown by his own evidence, his
own admissions before Your Honor and the jury. There is a
case, a recent one, of Shelton v. Detamore, 198 Virginia, 220,
which went to the Court of Appeals-as I recall it-from Al-
bemarle County. It had been before Judge Waddell. It's on all
fours with this case. Detamore was driving west on a street
in the City of Charlottesville, and Detamore was driving
north. There was a collision in the intersection, exactly as has
been portrayed in this case, save only that one of the drivers
had bis view partially obstruct~d, to the extent of 138 or 140
feet. .

page 99 r
•

..

•

•

•

•

•

•

•

•
Mr. Branaman: To which action of the Court, the defend-

ant excepts' on the ground that the evidence plainly indicates
the plaintiff was guilty of primary negligence and that his
negligence was the sole proximate cause of the accident, or
else he is guilty of contributory negligence as a matter of law.

page 100 r
•

•

•

•

•

•

•

•

•

•

GEORGE M. PANNELL,
the Defendant, being duly sworn, testified:

DIRECT EXAMINATION.

By Mr. Heatwole:
Q. Please state your full name.
A. George Me.lvinPannell.
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Q. 'Where do you live, Mr. Pannell ?
A. Sherando.
Q. And how old are you and where do you work?
A.. 41.Dawborn Brothers.
Q. At the time of this accidelit in 1956,where did you live?
A. Sherando. The same place;
Q. And where were you working at that time?
A. For Moore Brothers, on the by-pass.
Q. On the construction of the by-pass?
A. That's right. .

Q. Now, Sir, on the 23rd day of April, in 1956,
page 101 r were you the operator of a motor vehicle involved

in an accident with Hersey Fauber?
A.Iwas. '
Q. Tell me, please, Sit, just what you did on that day and

how you happened to be in the City of ,Vaynesboro?
A. To start out with, I got off from my regular job to do

some work in the garden at home, and just before I got done
working, my first cousin came over and I asked him to go with
me to take the tractor back to Dooms. .

Q. ,Vho is your first cousin? .
A. Coley Pannell.
Q. All right, go ahead. . .
A. V\Te loaded the tractor in the trailer and went up the road

to George Miller's and unloaded it and put it in the shop
where he keeps it and started back home and we came to
vVaynesboro-as far as the streets are concerned, I can't name
them, but I can tell you the way I went. I came to the railroad
and turned to the right there and started to go down there
four blocks, but I turned on the second block and I was going
on through to make my turn right to come out at Paul Freed's.
I dealt ,vith Charlie Hicks for gas and I was going that way to
fill up the car, and I got to the intersection and saw this car
coming down there.

Q. Is this the intersection of Fifth Street and Augusta
Avenue, where.the accident occurred? .

A. Yes, Sir, and I saw Mr. Fauber's car. Of
page 102 ~ course, I didn't know who he was at the time" but
. I saw his car coming down and he came to a stop;

so, I was watching when he came down to see if he was going.
to stop, and he caine to a stop, and there was a house on the
right, and I turned my head to see that nothing was coming up
that way, when I was close enough to see nothing was coming,
up close to the intersection, and I turned my head back, like
that, and here comeMr. Fauber's car in front.of me.
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Q. Did you apply your brakes ~
A. I slammed my foot on the. brakes" and that's all I know

until I came to in the hospital, talking to Mr. Bateman over
there.
Q. vYhat kind of car were you driving~
A. A '49 Ford.
Q. ,iVhat was your speed as you came down Augusta ~
A. I didn't check it, but I know it was not better than 25.
Q. ,i\Thowas in the car with you ~
A. No one but Coley Pannell.
Q. ,VheTewas he in the car ~
A. On the righthand side. I was driving, and he was sitting

on the rigbthand side.
Q. Did I understand you saw the Fauber vehicle approach

and come to a stop ~
A. Yes, I did.

Q. How far, to the best of your knowledge, ,how
page 103 ~ far back were you at tbe time when you saw the

Fauber vehicle start off into the intersection and'
you put on your brakes ~
A. I didn't see him start off in the intersection., He had done

started when I saw him, and I would say I was the length of
the car from the intersection after'he had started. I saw him
come to a stop and he was sitting there, and, naturally, I fig-
ured on going on, that he was going to let me through, and I
looked to the right to see nothing was coming, that way, and
when I looked back, he was right iIi front of me.
Q. At the point you saw him stop at the intersection, how

far back were you at that point~
A. 7 or 8 lengths of the car back. I couldn't say exactly.
Q.vYas he at a standstill then ~
A. He pulled up and come to a standstill, yes, Sir.
Q. Now, there has been some evidence here concerning

whether or not you were drinking. ,Had you had anything in
tbe way of alcoholic beverages during April 23~
A. Yes, I had. I drank a can of beer after I had my lunch, a

little after 12 :00.
Q. ,iVhat time did the accident happen ~
A.6 :05,or that is when it was.marked up for.

Q. Had you had anything in the way of alco-
page 104 ~ holic beverages to drink between the time you had

this beer after your lunch or with your lunch until
the accidenH .
A. No, Sir, I had not.
Q. In a lapse offive or six hours ~
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A. Right close to it. It was 12 :00 or close to' it when I had
my lunch. I wouldn't say to the minute, but it was somewhere
, right iiirthete. ,

Q. Mr. Pannell, as you were approaching the intersection,
and then when you realized Mr. Fauber was coming into the
intersection, did you hear the sound of a horn or a signal of
any type~'
A. No sound or nothing whatsoever.
Q. As I understand you, you say that you do not remember

anything from the time of the impact until you came to in the
hospital. Is that correcU . '
A. Yes. I have been told I was thrown in the street. The

back of my head was cut and my head here, here are the scars
on my fotehead-I was told my head went through the wind-
shield and I was t~ld the door flew open and I was thrown, on
the street.

Q. Do you reCl1lltalking to the officers-at the scene of the
accident~
. A. No, the first I recall was in the hospital, talking to Bate-
man.

Q. Did you ,remain in the hospital?
A. No, Sir, not at that time. I had to go back, but I didn't

stay there. .
Q. How about Coley Pannell? Did he have to

page 105 r stay in the hospital?
A. Yes, eleven days, I think it was, or maybe

more.
Q. There has been SO,meevidence here also that there was a I

bottle of whiskey at the scene of the accident. Did you have
any whiskey in your car?
A. No, Sir, I did not.
Q. Did this bottle seen at the scene of the accident in the

road belong to you?
A. No, Sir, it wasn't mine. It wasn't in my car.
Q. How about Coley? Did Coley have any whiskey with

him~
A. No, Sir. He doesn't even drink. He hasn't drank any-

thing in over ten years.
Q. Your witness.

CROSS EXAMINATION.

By Mr. McPherson:
Q. Mr. Pannell, had you been at this intersection before on

this particular day, 'at any time? '
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A. N.o,:Sir.
Q. This was the first time. you had ,come al.ong there?
A. Yes, sir.
Q. Yauhadn't been there fifteen minntes befare?
, A. Na, Sir. .

page 106 lQ. As yau were caming dawn the street did y.ou
see Mr. Fauber come up and stap .or was he.

stapped when you saw him? '
A. I saw him c.oming dawn the grade and stap.
Q. Yau saw him caming dawn the grade and saw him stap Y
A. Yes, Sir. .
Q. And then y.ou turned ta the right?
A. N.o.
Q. Y.ou-tu'l'lledy.our head ta the right, nat y.our autamabile.
A. After I saw him came ta a st.op, I la.oked ta the right .
.Q. And y.ou didn't turn y.our head back fr.om the right any

mare until Mr. Fauber was int.o the intersecti.on?
A. Until I gat up faren.ough ta see n.othing wascaming.
Q. Haw many feet were y.ou gaing, l.o.okingright?
A. I dan't knaw.
Q. D.oyau have any ide.a?
A. N.o. I cauldn't say just haw many feet it was.
Q. Yau d.on't haye any idea haw far back fram the intersec-

tian yau were when Y.oufirst saw Mr. Fauber?
page 107 ~ A. I saw it 7 .or 8 lengths .of the car back.

,Q. Is that when Y.oufirst turned yaur head t.o
the right?
A. I watched him ulltil I seen him st.op, and I l.o.okedt.o the

right t.o see nathing was c.oming the .other way.
:Q. Da you knpw haw many car lengths back y.ou were when

y.ou first saw Mr. Fauber?
A. I dan't kn.ow.
Q. Haw many car lengths back were y.ouwhen yau laaked t.o

the right?
A. I d.on't kn.ow.
Q. Y.oudid sayan the, .other .one.
A. I say 7 .or8 car lengths back.
Q. In that instances, y.ou are just estimating?
A. Yes, I didn't measure it. I didn't have n.o way t.o meas-

ure it. '
Q. Y.ou say yau dan't kllaw haw fast yau were g.oing?
A. I said araunC!.~5miles anh.our. ' '
Q. I underst.ood yau ta say yau didn't kn.ow haw fast, but

y.ouhad the idea it was no mpre than 25.
A. I didn't laak, but it was no better than that.
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Q. Did you look at your speedometer while you were in .
. Waynesboro that day~

page 108 ~A. I don't know, I doubt I did.
Q. You didn't look at the speedometer as you

came down this street ~
A. No, Sir, not when I had that wreck, I can't say I did: ..
Q. Where were you when you looked up and looked ahead

,of you and saw Mr. Fauber in the intersection ~
A. Mr. Fauber's car was coming down here and stopped,

and I was coming dbwnthis way. .
Q. Then you looked to the right ~ '.
A. Yes, Sir, and the house is there and I ~ad to watch

around this house.
Q. That house is sitting; at the northwest corner of the in-

tersection close to the,street ~
A. Not too awful close, approximately right here. I don't

know just howmany feetit would be.
Q. Is it true you had to look to the right to see around this

house until you got right up to the intersection ~
A. Probably. Sayhere.
"Q. How many feet back from the intersection did you look

ahead the second time, looked straight ahead ~
A.A length of the car or a length and a half.
Q. Back from the intersection ~
A. Back from the intersection.
Q. And at that time, Mr. Fauber was in the intersec-

tion ~
page 109 ~ A. Coming in, on down in the intersection, and

I slammed on the brakes.
Q. vVouldyou say he was in the middle of the intersection 1
A. It happened too fast. I couldn't tell you.
Q. You couldn't say whether the car was or was not in the

center of the intersection, and you looked ahead, after looking
to the right, and Mr.Fauber was well into the intersection and
you were back a length or length 'and a half of thecal' ..
A. I-he was coming like this, and I stomped on the brakes.
Q. He wasn't going very fast ~
A. I couldn't set his speed. I couldn't say how fast he was

going.
Q. You could tell he was not going fast,' couldn't you ~
A. I know he started out from a stop.
Q. You assume he was not going very fast ~
A. If he was,.he must have been giving it all he 'had to go.
Q. You say you were going 25miles an hour.



GeoigeM. ,Pannell v. Hersey W. Fauber 57

George M. P,annell.

A. I stomped on my brakes.
Q. And slid a little bit.,
A. That's all I know.
Q. The front of your car went into the side of Mr. Fauber's

car~
page 110 r A. That's what they tell me.Tdidn't see it. '

, "Q. You don't know where. You heard the offi-
eel'S' testimony that his car came over and hit this pole, but
you don 't know,.yolirself~
A. No, Sir.
Q. This exhibit, No.5, shows the front of your car.
A. That's the front of my car.
Q. Is that an accurate portrayal of the way your car

~~~~ " ,

A. It's sitting at home like that now.Anyone ,cansee it.
Q. You say you were coming in there and you put on 'your

brakes and you were not exceeding 25 rniles an hburwhen you
, put them on~
A. That's right.
Q. This is Plaintiff's Exhibit NO.3. That is a picture of the

side of Mr. Fauber's car, and you say that all that damage was
done to his car and you were not going over 25 miles an hour~
A. I don't know. I didn't see it. .
Q. In any event, no matter what damage was done there,

,your. car was not going over 25 when the two cars came to-
gether~
A. No, sir.
Q. You say you hadn't had but one beer that'day~

A. One beer.
page 111 ~ Q. You hadn't had any whiskey ~

A., No, Sir.
Q. Youheard the officers say they could smell alcohol on

your breath. Do you think they could still smell that one beer
you say you had with your noon meal ~
A. It was 12 :0'0' or later, after I had my meal that I was

drinking it. \iVhatever I am going to drink coffee, or beer, or
whatever it may be, I drink it after my meal, not while I'm
eating it.
Q. Did you hear the officers testify they could smell some-

thing on your breath ~
A. I did.
Q. Do you think they could still smell the one beer you had

ili~d~~ . .
A. If they could smell anything, they had to smell it.
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Q~ You can't dispute the evidence. My recollection of your
testimony is that you said several beers~ ,
A. I can't remember that. I don't know what I told them.
Q. When it happened, at the. scene of the accident, or going

to the hospital.
A. I don't know anything about it.
Q. That'isall. Just a moment. Did you sound your horn'

You dimn't sound your horn, did you ~
A. No, Sir. All I could dowas stomp the brakes.

page 112 r RE-DIRECT EXAMINATION.

By Mr. Heatwole: .
Q. Do you recall talking to Sgt. Bateman at the hospital?
A. Yes, :Sir. .
Q. -Did he question you at that time as to whether or not you

had had anything to drink~
A. He asked me what I had been drinking, and I told him a

beer.
Q. Did he question you~
A. He said, "Is that all you drank ~' 'and I said if there was

any question about how much I had drank, I was willing to
take a blood test, and Mr. Bateman said that wouldn't be nec-
essary.
Q. I want to show you these pictures. This picture is a pic-

ture of the scene looking in the direction in which you were
going, Defendant's Exhibit NO.1. This is the way in which you
were going. Point out there with relation to where it was that -
you saw the Fauber car stop.
A. Right over in here. I was travelling in here, and there

was a house-you can just barely see the shrubbery-and
that's where I was. -
Q. On this picture, Defendant's Exhibit No.2, which is a

picture looking north on Augusta Street, the di-
page 113 r rection from which you had come-,-you were com-

ing"down this way, which is looking north, show
them on this picture where it was you saw Mr: Fauber's car.
A. His car was right over in here.
Q. Next to the white post in the picture?
A. Yes, Sir, and I was right in here.
Q. That's all.

Witness leaves the stand.
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COLEY PANNELL,
the second witness, being duly sworn, testified:

DIRECT EXAMINATION.

By Mr. Heatwole:
Q. State your name, please, Sir.
A. Coley Pannell.
Q. Where dQyou live'
A. Lyndhurst.
Q.How old are you'
A: 46. .
Q. On April 23, 1956, the date of this accident, were you in

the car of Mr. George Pannell' .
A. Yes, Sir.
Q. On that day, the day of the accident, that is, tell me

where you first met up with George.
page 114 r A. At his home.

Q.What time was thaU
A. A little after noon.
Q. What did you do, Mr. Pannell, after you were at his

home'
A. Well, I helped him take a garden plow down to Dooms,

to George Miller's around about 5 :000 'clock.
Q. Then what did you do'
A.' Taken the garden plow and loaded it off and then come

on back and come on up and across the bridge and come on
'down to this street and on down to the intersection. I don't
know the name of the streets, and I saw this car stop and I
thought he was going to stay still.

Q. You say you saw a car stop. Is that the car you were in
the wreck with'

A.' Yes, Sir.
Q. How far back were you when you saw the car stop on

Fifth Street'
A. I figure about 5 or 6 lengths of a car.
Q. How fast were you going in your car, Mr. Pannell?
A. Around about 25.
Q. Do you drive an automobile'
A. Yes, sir.
Q. You are able to judge speed then, are you not?

. .A. Yes, Sir.
page 115 r Q. And that is what you fixed as his speed"

. A... Yes, Sir. ..
Q. You weren't looking at the speedometer'
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Coley Pa'Yfnell.

A. No, Sir.
Q. Now, did you suffer any injury in the accident ~
A. Yes, Sir, I got this eye cut and my nOse was broke, and

my leg was broke, and my collarbone was broke and it took a
chunk out of that leg, knocked it out.

Q. Do you remember being at the scene after the accident?
A. No, Sir, I don't remembeT anything about it.
Q. How long did you stay in the hospital ~
A. Eleven days~
Q. Now, Mr. Pannell, you say as you approached, you saw

this Fauber ca.r stop. Tell me what happened.
A. 'Vell, I looked around to the right, and the next thing I

knowed, this here car just shot right into us. That's all I
remember. ..

Q. And you say you would estimate you were 5 or '6 car
lengths back when you saw it stop ~

A. Yes, Sir, that's right. .
Q. Did you ever hear any horn sound or anything~

A. No, Sir.
page 116 } Q. There has been some evidence here as to

whether or not George Pannell was drinking'.
First, let me ask you this. Do you drink ~

A. No, Sir.
\Q. ,Vas Georgedrinking that afternoon ~
A. No, Sir. I didn't see him drink anything.
Q. Could you tell whether or not he was drinking~
A. No, Sir .

. Q. Did he have anything to drink in your presence ~
A. No, Sir.
Q. ,i\Thattime did you get with him ~
A. A little after noon. I don't know exactly what time'it

was.
Q. After he had finished eating his lunch~

. A. Yes, Sir.
Q. ,Vere you with him all afternoon, from then on~
A. Yes, Sir. .
Q. There is some evidence about a purported bottle of whis-

key in the road. Did that come out of the car you were in ~
A. No, Sir, not the car we was in.
Q.. Did you ever seemlY bottle of whiskey~ .

A. No, Sir.
page 117 r Q. Did you ever hear at the time of the impact

or just before theimpacet, any horn or see any
signal of any type from Mr. Fauber?
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Coley Pannell.

A. No, Sir.
Q. Were there any other cars on the road there at the time ~
A. No, Sir.
Q. Your witness.

CROSS EXAMINATION.

By Mr. McPherson:
Q. What is your occupation, Mr. Pannell ~
A. Labor work.
Q. ",Vhoare you:working for~
A. Now~ .
Q. Yes.
A. I ain't working anywhere right now. I did work at

Wayne Veneering, but it's too bad to work right now.
Q. You say you had been with your brother all afternoon ~
A. My cousin.
Q. ",Vhattime did you join him ~
A. A little after noon. I don't remember exactly the time.

Q. You don't drink, yourself ~
page 118 r A. No, sir.

Q. And you couldn't smell anything on his
breath ~
A. No, Sir.
Q. You were sitting in the car with him ~
A. Yes, Sir. ,
Q. Did you hear the police testify that they smelled some-

thing on his breath after the accident ~
A. Sure did.
Q.Y ou were with him all afternoon and you didn't smell

anything~
A. No, Sir.
Q. You didn't see him drink anything ~
A. Never seen him drink a thing".
Q. Had you all come through this intersection shortly be-

fore this accident, or was that the first time you had gone
through that way~
A. That was the first time.
Q. You weren't looking at the speedometer, you say~
A. No. I -judged we was going around 25.'
Q. You couldn't possibly have been going 26 ~
A. No, Sir.
Q. What makes you so positive of that~ Did you look at the

speedometer at any time while you were in Waynesboro~
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Coley Pannell.

A. No, Sir. No, Sir. .
page 1J,9, ~ Q. After YQl1 s~w this car com~ dowu and stop.

you looked to the right and didn't look back ~
A. Right. . .
Q. And when you did look ,back in front of you, you weren't

in the intersection, were YQ\l ~ Your Car wasn't in the intersec-
tion when you looked back and saw Mr. Fauber's car in the in-
tersection, was it ~. . .
A. To tell you the truth, I don't remember too much apout

the thing, it happened too quick. .
'Q. You don 't remember too much ~ .'
A. When I looked, he was pulling right into us.
Q. Did he hit your cad
A. No, I don't think'so.
Q. Your car hit his car, didn't it, Mr. PamielU
A. From the looks of it, it did.
Q. Can you tell me from your recollection of it if that is the

way it happened ~
A. That's the way I think it happened.
Q. That your car hit hisc:;tr. That's the way you think it

happened~
A. It had to happen that way.
Q. What are you judging by, the pictures you have. seen

heretoday~
A. I haven't seen the p~ctUl;,es..
. Q. Mr. Fauber ,was well out in the intersection

page 1,20~ before you got to the iuterse.ction, wasn't he ~
, A. I wouldn't say that. He was parked. at the

intersection.
Q. When you looked back and saw him, was he out in the

intersection then ~
A. Just before we hit him, he was in the intersection, but I

can't tell you how far.
Q. You were a good ways bl',tck.
A. No, not too far. We w()uldn't.have hit.
Q. You have no ~deahow far back you were from the inter,"

section when you looked up and saw him in the intersection. Is
that right T .
A. That'8 corre{lt.
Q. That's all.

page 129 ~

•

.'
•

•

•

•

•

•

•

•
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IN CHAMBERS.

Mr. Branaman : May it please the Caurt, since all af the
evidence has been cancludedand the instructians are ready
for presentatian toO the Caurt, we rene,Waur matian toO strike
the evidence on the graunds that it isa clear case af negligence
an the pa:rtof the plaintiff, bath primary and secandary,

and the sale proximate cause af the accident was
page 130 r the negligence af the plaintiff, himself, by his awn

admissions and his failure toO yield the right-af-
way ,as the law requires; and if he were "nat the sole~salely
respansible far the collisian, then his negligence definitely con-
tributed toOthe collision as.a matter af law, and the case shauld
hat'go toOthe ju.ry. Mareaver, we affered in this case the record
of the same plaintiff against the same defendant, whereby he,
the plaintiff, admitted his negligence, in settling with the guest
passenger in the Pannell car, paid him $2700.00,and we wauld
point aut that this is certainly very plainly indicative af the
fact that this plaintiff was guilty of negligence, primary and
secondary, and certainly he was guilty af cantributory negli-
gence as Ii matte:r of law. And we further move that the evi-
dence, as a whale, shows no negligence on the part af aur
client, PannelL
Mr. McPhersan: We oppose the matian af the defendant

an the graund that the evidence clearly shows negligence an
the part of the defendant in some particulars, such as not
keeping a praper laakaut, as a matter af law, and ather partic-
ulars which are a questian far the jury. The evidence af the
plaintiff shaws na contributary negligence. The other action
supposedly between the same parties was precluded fram the
evidence; and for these rea sans and the reasons stated in the
argument opposing the matian toOstrike the, evidence at the
end of the plaintiff's case, it clea.rly shows that the issues
shauld goOtoOthe jury, and the matian shauld not, be

granted.
page 131 r Judge Moffett: The matian is averruled.

Mr. Branaman: ToOwhich the defendant, by
caunsel, excepts .

• • • • •

INSTRUCTION NO. 1

The Caurt instructs the jury that if they believe fram the
evidence that the plaintiff, Fauber, had approached, entered,
and was passing thraugh the street intersectian ahead af and
befare the defendant, Pannell, reached said intersectian, ,then'

. ,
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it ,vas the duty of Mr. Pannell to yield the right-of-way to Mr.
Fauber and if he failed so to do, he was guilty of

page 132 r negligence and if the jury believe that such negli-
. gence was the proximate cause of the accident,

they shall find for the plaintiff, Fauber, and fix his damages in
the amount of $1,935.50' unless they further believe from the
evidence. that the plaintiff, Fauber, is guilty of negligence
which proximately caused or contributed to cause the accident
complained of. .
Mr. Heatwole: We object to Instruction No. 1 on the

grounds that it would make-as it is stated-it would make
Mr. Pannell an insurer, whatever Mr. Fauber might choose
to do. It ignores the rule of the road that when two vehicles
approach or enter an intersection at approximately the same
time, the car on the right shall have the right of way. It ig-
nores the rule of the road that once a car stops at an intersec-
tion, it yields the right-of-way to oncoming traffic. It further
ignores the duty placed on Fauber by stopping at the intersec-
tion that he should see and heed oncoming traffic.
Mr. McPherson: If the Court please, the VVaynesboro

Code section is exactly like the statute and it says if two ve-
hicles are approaching the intersection at approximately the
same time, the vehicle on the right shall have the right-of-way,
but it is generally the. law that the vehicle which has ap.
proached and entered the intersection and is passing through
the intersection, as stated in this instruction, does have the
right-of-way; and that is a correct statement of the law appli-
cable.to the case.

page 133 r INSTRUCTION NO. 2

The Court ipstructs the jury that if they believe from the
evidence that the defendan~, Pannell, was travelling in excess
of twenty-five miles per houi' as he approached and entered
the intersection, then the plaintiff, Fauber, had the right-of-
way at said intersection and it was the duty of Mr. Pannell to
yield the right-of-way to ]\.111'. Fauber and if he failed to do so
he was guilty of' negligence and if the jury believe that such
negligence was the proximate cause of the accident they shall
find for the plaintiff, Fauber, and fix his damages in the
amount of $1,935.50' unless they further believe from the evi-
dence that the plaintiff, Fauber, is gllilty of negligtmce which
proximately caused or contributed to cause the accident com..
plained of. .
Mr. Heatwole: "We object to Instruction 'No. 2 on the

ground that if taken literally, it would permit blind driving

, '



George M. Pannell v. Hersey W. Fauber 65

on the part of the plaintiff. It again ignores the duty placed on
Fauber to yield the right-of-way after stopping and to heed.
oncoming traffic, alld in each of these instructions discussed
so far~ they tend to be a finding instruction, telling the jury to
find for the plaintiff, and adding as an afterthought, "unless
Fauber is guilty of negligence," and it does not come up with
a corresponding finding' instruction which would tell the. jury
to find a verdict of not guilty.
. Mr. McPherson: The applicable statute says
page 134 r that anyone exceeding the speed limit forfeits an3T

right-of-way he might have. That is worded right
after the statute. If the defendant has exceeded the speed
limit, he forfeits any right-of-way he might have unless the
plaintiff is guilty of contributory negligence .

page 148 r
•

• •

'I'

•

•

•

•

•

INSTRUCTION NO. F

The Court instructs the jury that if they believe
page 149 r from the evidence that the plaintiff, Fauber, drove

his automobile west on 5th Street and stopped at
and before entering the Augusta Avenue intersection, as the
defendant, Pannell, approached and neared the intersection
travelling south on Augusta Avenue, and that the defendant,
Pannell, looked and saw the plaintiff's automobile stopped
and standing on ,5th Street at the said intersection, then the
defendant, Pannell, had the right,to assume and to act upon
the assumption, until it otherwise appeared in the exercise of
reasonable care, that the plaintiff, Fauber, would not under-
. take to drive into and 'pass through. the said intersection im-
mediately ahead of the defendant, Pannell, and not yield the
right of way.
Mr. McPherson: Is that based on any particular statute,

Mr. Branaman ~
Mr. Branaman: Of course. There is an assumption there.

'?\Thenyou see a man standing there with his car at a stand-
still, and you come up and he makes no motion or gives no
warning that he is going to enter the intersection and you are
nearing the intersection, you have a right to assume he is go-
ing to remain in a safe place instead of driving out immedi-
ately ahead of you and causing a collision as JTourman did in
violation of the law.
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Judge Moffett:. Any authority on this 7
Mr. Heatwole: Von Roy v. Whitescarver, 197

page 150 ~ Virginia, 384, quoting from Hopson v.Goolsby,
"But if a person having a duty to look carelessly

undertakes to cross without looking, or if looking, fails to see
or heed traffic that is obvious and in dangerous proximity and
continues on into its path, he is guilty of negligence as a mat-
ter of law," plus many other citations. .
Mr. Branaman: Let them look at how they have em-

phasized that and pointed that up. They have italicized that
part of it.
Mr. McPherson: I object to Instruction F as it does not

set out to correct principle of the law; that the defendant had
no right to assume that Fauber would not come out into the
intersection from a stop when Fauber did have that rig-ht if -a
re,asonable, prudent man would think he was able to cross in
front of the defendant if the defendant was obeying the speed
law, and that this instruction is directly contrary to that prin-
ciple of law.

INSTRUCTION No. G

The Court instructs the jury that the law is when two auto-
mobiles approach or enter an intersection at approximately
the same time, the operator of the vehicle on the left shall
yield the right of way to the vehicle on the right, therefore,

if the jury believe from the evidence the defend-
page 151 r ant, Pannell, in the exercise of reasonahle care on

his part, approached or entered the intersection
from the right at approximately the same time as the plain-
tiff, then the plaintiff, Fauber, was required to yield the right
of way to the defendant, Pannell, and if the failure so to do on
the part of Fauber caused the collision between the two
automobiles, or efficiently contributed thereto, Fauber cannot
recover, and the jury should return its verdict for the de-
fendant.
Mr. McPherson: Instructioli G states a correct principle of

law, but I feel it is already covered by defendant's Instruc-
tion No. A, and it would only be confusing if both instructions
were granted.
Mr. Branaman: There's no conflict between A and G. A

sets out specific duties the plaintiff, Fauber, wa's to perform,
and if he didn't perform them in the exercise of reasonable
care, he was guilty of negligence and couldn't recover if it effi-
ciently contributed to the collision or was the sole proximate
cause.
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Mr; Heatwole: G sets out the norm~l rule of the road of
the driver on the right,. ""
Jridge M6ffett: If there is any evidence that the two ve-

hicles app'roa'ched the intersection at apProximately the'same
time.' .
Mr; Heatwole: The sfatutory words are napproach' or '

en.ter.i,' They entered at appro'ximately" the, same time. ~o
rule otberwise would permit a person to c.6nie to

page 152 ~ an iritersection and' sit there and' charge orif whe'fi
he could get 3 or 40i 5 feet, wherever we draw t-tte

line of the car on the right. It is not a measurement of who
goes in or a splif time, hut approxiinately tlie, same t~'me,and
ohviou'sly if was approximately the same time" and Fauber
applied no b'rakes out accelerated to the maxirilURlof t4e auto-
mobile', and Pann'ell did apply liis brakes, leaving, skid marks
of' one car's length which slowed his progress.
Mr. McPherson: The plaintiff feels from the evidence of

the plaintiff and defendant that the plaintiff was well out in
the intersection when the defendant was back a car length or
length and a half, by the defendant's own testimony, and
plaintiff was passing' through tlie intersection before the de-
fendant and had the right of way; and the, instruction, while
a correct statement of the la,,~,does not suit this case.

page 153 ~

•

•

•

•

•

•

•

•

•

•
Mr. McPherson: Counsel for the plaintiff objects to the

Court's not granting the last portion of the original Instruc-
tion No.4, and objects to the granting of defendant's Instruc-
tions A, B, C, D, E, and H for the reasons stated in the argu-
ment on those instructions, and Counsel hereby ineorporates
those reasons as part of his objection.

• ." • ". •
A Copy-Teste:

H. G. TURNER, Clerk.
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