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PAPER CO., INC., ET AL.
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be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.

§6. Sizr anp Type. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.

HOWARD G. TURNER, Clerk.

Court opens at 9:30 a. m.; Adjourns at 1:00 p. m
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Supreme Court of Appeals of Virginia _

AT RICHMOND.
- Record No. 4996

VIRGINIA :

In the.Clerk’s Office of the Supreme Court of Appeals at the
Supreme Court of Appeals Building in the City of Richmond
on.Friday the 9th day of January, 1959. -
MANCHESTER BOARD AND PAPER Co.,, INC ET AL

Appellants,

against

IRVING F. PARKER, = . '. " Appellee.
From the Industrial Commission of Virginia, .

Upon the petition of Manchester Board and Paper Com-
pany, Incorporated, and Liberty Mutual Insurance Company
an . appeal was awarded them by one of the justices of the
Supreme Court of Appeals on January 8, 1959, from an award
entered by the Industrial Commission of Virginia on the
29th day of October, 1958, in a certain proceeding then there-
in depending wherein Irvmg F. Parker was claimant and the
petitioners were defendants; upon- the petitioners, or some
one for them, entering into bond with sufficient security be-
fore the Secretarv of the sald Industrial Commission in the
penalty of three hundred dollars, with condltlon as the. law
. directs. \ :
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MOTION FOR A WRIT OF CERTIORARI.

To the Honorable Chief Justice and the Justices of the Su-
preme Court of Appeals of Virginia:

The appellants, Manchester Board and Paper Company,
Incorporated and Liberty Mutual Insurance Company, re-
spectfully move this Honorable Court pursuant to the pro-
visions of Section 8-473 of the Code of Virginia of 1950 to
award a writ of certiorari to the Clerk of the Industrial Com-
mission of Virginia to have brought before this Court parts
of the record of the proceedings in the Industrial Commission
of Virginia which were omitted.in the transeript of the record
heretofore certified to this Court, and in support of such
motion set forth the following:

(1) That on November 14, 1958 after proper notice was
given, application was made to the Industrial Commission
of Vlrglma for a certified copy of the record in this cause,
at which time the Secretary of the Industrial Commission of
Virginia delivered to counsel for the appellants what pur-
ported to be a complete record herein.

(2) That upon inspection of the purported record by
counsel for the appellants it was determined in the opinion of
said counsel that certain material documents had been omitted
from the same, and particularly the following:

(a) Notice of Award, Approval of Agreement dated Octo-
ber 14, 1957, which documents set forth the period during
which compensatlon was to be paid under the agreement filed
by the parties.

(b) Letter of the said Commission directed to Liberty
Mutual Insurance Company dated .J. anuary 16, 1958 requesting

that a final medical examination of the claimant be
page 3 } had.
(¢) Letter of the Commission directed to Irving
F. Parker dated March 17, 1958 requesting him to report for
a final medical examination.
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(d) Employer’s Supplemental Report of Injury dated
November 19, 1957 reporting to the Commission that the em-
ployee had returned to work as of that date.

(e) Letter of the Industrial Commission directed to Liberty
Mutual Insurance Company dated May 28, 1958 requesting
the filing of a Final Settlement Receipt,

(f) Statement of days worked and gross earnings of in-
jured employee dated July 8, 1958 settlno forth the fact
of the employee’s full employment from November 19, 1957.

(3) That each of the above listed documents are either
directives from the Industrial Commission or official forms
required by the. Industrial Commission to be filed with it by
the carrier or the employer.

(4) That counsel for the appellants have inspected the file
of the Industrial Commission of Virginia and find that each
of said documents is contained therein, is available to be certi-
fied to this Court, and, it 'is assumed, were considered by
the Commissioners in determining this cause.

(5) That the appellants feel that in order for this Court
to properly decide the issues before it, it should have available
to it a complete record of the proceedings had in the Industrial
Commission of Virginia and paltlculally the documents set
forth in paragraph (2) above.

Wherefore, the appellants respectfully move this Court to
award a writ of certiorari to the Industrial Commission of
Virginia directing it to transmit to the Clerk of this Court,
duly certified, the complete record of all proceedings had he-
fore or considered by the said Industrial Commission of

Virginia. in this cause, including all documents,
page 3 } reports, letters and other papers contained in its

file and particularly the documents referred to in
paragraph (2) above.

MANCHESTER BOARD AND
PAPER COMPANY, INCORPO-
RATED AND LIBERTY MUTUAL
INSURANCE COMPANY, Appecllants
By ERNEST G. GARRETT, JR Counsel
(MAY, GARRETT, MILLER & .
NEWMAN), _
1233 Mutual Building,
Richmond 19, Virginia.

EE R 2 B * T e
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Rlchmond on
Monday the 19th day of January, 1959.

MANCHESTER BOARD AND PAPER COMPANY, IN-
CORPORATED, EMPLOYER, AND LIBERTY MU-
TUAL INSURANCE COMPANY, INSURANCE

CARRIER, - Appellants,
against _
TRVING F. PARKER, Claimant, ~ Appellee.

Upon a Writ of Certiorari.

This day came the appellants, by counsel, there having been
no appearance by or on behalf of the appellee in this court,
and moved this court to award a writ of certiorari to the
clerk of the Industrial Commission of Virginia to have
brought before this court parts of the record of the proceed-
ings in the Industrial Commission of Virginia which were
omitted in the transcript of the record heretofore certified
to this court. And upon consideration thereof the court doth
award said writ, and doth order that said Industrial Com-
mission of Virginia transmit to the clerk of this court, duly
certified, the complete record of all proceedings had before
or considered by said Industrial Commission of Virginia
in this cause, including all documents, reports, letters and
other papers contained in its file and particularly the follow-
ing:
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" (1) Notice of Award Approval of Agreement dated October
14, 1957.- C . '

(2) Letter of the Commission directed to Liberty Mutual
Insurance Company dated January 16, 1958. :

(3) Letter of the Commission directed to Irving F. Parker
dated March 17, 1958. '

(4) Employer’s Supplemental Report of Injury dated No-
vember 19, 1957. .

(5) Letter of Industrial Commissipn directed to Liberty
Mutual Insurance Company dated May 28, 1958.

~(6) Statement of days'worked and gross earnings of in-
jured employee dated July 8, 1958.

It is farther ordered that an attested copy of this order,
in lien of a formal writ of certiorari, be served upon W. F. .
Bursey, Secretary of the Industrial Commission of Virginia.
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(on back)

Leoal service of the within writ is hereby: accepted this 21
day of January, 1959.

'W. F. BURSEY.
Vol. I.
COMMONWEALTH OF VIRGINTA
Department of Workmen’s Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
: RICHMOND

File No. 392781 ((33-89391 R)

Manghester: Board & Paper Co., Inc,, » Employer
v. ' v
Irving F. Parker, . Employee.

APPLICATION FOR A HEARING ON THE GROUND OF
. CHANGE IN CONDITION.

The aﬂpplieant, Manchester Board & Paper Co., Inc. and
Liberty Mutual Insurance Company, respectfully requests a
hearing before the Industrial Commission of Virginia in the
above styled case on the ground that there has been a change
in the condition of the 111;]ured person such as is contemplated
by the.provisions of section 65-95 of the Workmen’s Com-
pensation Aect, and in support of this request makes the
following statements :

1. Name and present address of injured is: Irving F.
Parker, 4329 Lawson Street, Richmond, Virginia. :

2. Name of the employer is: Manchester Board & Paper
Co., Inc.

3 Claimant was last paid compensation at the rate of
.$30.00 per week up to the 18th day of November, 1957, in-
clusive.
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4. At this time his condition has changed as follows (here
state nature of change alleged and the reason for such allega-
tion with any other grounds for requesting a hearing) : Irving
F. Parker returned to work for Manchester Board & Paper
Co. Inc. on November 19, 1957 at the same or greater rate of
- pay as he was earning at the time of his injury on September
14, 1957. See -Employer’s Supplemental Report of Injury
dated November 19, 1957 and attached affidavits of B. P.
Burrow, Claims Manager, Liberty Mutual Insurance Com-
pany; J. F. Maher, Jr., Personnel - Director, Manchester
‘Board & Paper Co., Inc. and Dr. Earnest B. Carpenter.

-95. Injured employee returned to work for Manchester Board
& Paper Co., Inc. at 1850 9th Street Road at Richmond,
(Name of present employer) (Address of present employer)
Virginia at an average weekly wage of $69.35 or greater Or
11]]ured employee has been offered work which he is able to
perform with ...................... at $........ per week

(Employer)
but has refused such employment without just cause for so
doing.

6. Has injur ed employee’s injury caused loss or loss of
function of a member If so, state member or members and
extent of loss or loss of use. :

Dr. Earnest B. Carpenter reports no pelmanencs (See
his report of April 17, 1958). -

7. Has copy of this’ application heen sent to emplover or
employee as the case may be?

(Copy must be sent to opposing side in order to obtain a
hearing on this application.) Yes.

Note: Under the rules of the Commission an application by -
employer or insurer for a hearing on the ground of change
in condition must show that compensation has been paid to
the date of the filing of the application for the hearing in the
office of the Commission and must state the reasons for claim-
ing a change in condition, otherwise a hearing will not be
allowed Questions 1, 2, 3, 4 and 7 must be answered; and 5
and 6 must be answered if possﬂale

Dated at Richmond Virginia, this 23rd day of Julv, 1958.
Manchester Board & Paper Co., Inc. Liberty Mutual Insur-
‘ (Name of applicant)
ance Company.

B. P. Burrow
cc: Emplover
ce: Emplovee
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Vol. 1.
page 2 } Irving F. Parker, ‘ Claimant,

V.

Manchester Board & Paper Co., Inc.,, Employer
Liberty Mutual Insurance Company, Insurer

Claim No. 392-781.
Claimant appeared in person.

Mr. Ernest G. Garrett, Jr., Attorney-at-Law, Mutual Bldg.,
Richmond, Virginia, for the Defendants.

Hearing before Commissioner NUCKOLS at Richmond,
Virginia, on September 22nd, 1958.
 All witnesses having been duly sworn, the following testi-
mony was taken.

Statement by Commissioner Nuckols: On September 14,

, 1957, Irving F. Parker, a lift truck operator employed by
‘the Manchester Board & Paper Company, In., at an average
weekly wage of $69.34, sustained a fracture of the external
malleolus of the left tibia by accident arising out of and in

' the course of his employment. He was immediately
Vol. I.  totally incapacitated for work. His ‘wages were
page 3 } paid for the day of the injury. On October 4, 1957,
the case was accepted as compensable by Liberty

Mutual Insurance Company, the employer’s workmen’s com-
pensation carrier, and based upon an agreed statement of
fact, an award was entered on October 14, 1957, directing the
payment of compensation at the maximum rate during in-
capacity, beginning September 27, 1957. Compensation pay-
ments under this award were continued to November 19, 1957,
when they were discontinued, notwithstanding the fact that
the award remained outstanding. No application for review
of the award pursuant to Section 65-95, Code of 1950, as
amended, was filed by the employer or the emplover’s
insurance carrier until July 24, 1958, when such application
was filed. The application showed on its face that compensa-
tion under the outstanding award was paid only to November
19, 1957, and not to the date that the application was filed.
In other words, there was a complete failure to comply with
the mandatory procedural requirements of Rule 13 of the
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Industrial Commission, so much of which is applicable in this
case, provides:

““Petitions for review of outstanding awards

Vol. I.  under Section 65-95 of the Act, must be in writing

page 4 | and, in an informal way, state the ground relief

upon for relief. Review of awards on the ground

of change in condition shall be determined as of the date

of the filing of the application in the office of the Industrial
Commission.”’

‘“All applications for hearing by employer or insurance
carrier under this Section shall show the date to which
compensation benefits have been paid and no application will
be considered by the Commission until all compensation under
the outstanding award has been paid to the date such applica-
tion is filed with the Commission. * * *”°

On December 10, 1957, the Claims Division of the Industrial
Commission received from Liberty Mutual Insurance Com-
pany a letter from the Personnel Director of the Manchester
Board and Paper Co., Inc., Mr. J. F. Maher, Jr., ,which
reads: ' .

‘““We are temporarily holding the final memorandum of
agreement with regard to settlement and final check
Vol. I.  for disability payments in the case of Irving Parker.
page 5} ‘‘Parker is unwilling to sign the agreement until
he has been seen by the attending physician at some -
indefinite date in December. It is our intention to withhold
issuance of this check until such time as he signs the agree-
ment. If you do not concur in this action, please advise.

‘“‘Manchester Board & Paper Company
J. F. Maher, Jr., Personnel Director.”’

On December 11, 1957, our Claims Examiner wrote the
Liberty Mutual Insurance Company, as follows: ‘

““We have the employer’s letter of November 29, 1957, and
assume he is referring to the final settlement receipt. If so,
we call yvour attention to the fact that our award of October
14, 1957, remains outstanding and compensation payments.
should not be withheld from this claimant. If it is your
intention to suspend the payment of compensation, the usual
application for hearing on the ground of change in condition
should be executed and filed.”’
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You now allege that Parker, the injured em-

Vol. I.  ployee, returned to work for the same employer

page 6 | at a wage equal to or greater than the wage he was

earning at the time of his accidental injury on No-

vember 19, 1957. Your contention is that the Rule requiring

vou to pay compensation under an outstanding award to the

date that the application for hearing on the ground of change

in condition is filed, is inconsistent With the provisions of the

Workmen’s Compensatlon Aect, and is, therefore, mvalid and
unenforceable.

The effect of such a construction would be that the em-
ployer or the employer’s insurance carrier could be the sole
judge of determining when compensation benefits under an
outstanding award should terminate. They could suspend
or terminate payments under the outstanding award and do
nothing more. = The burden would then shift to the Com-
mission to determine whether the provisions of the outstand-
ing award are being complied with, or to the employee to com-
pel payments unde1 the outstandmo award.

This Rule was promulgated more than thirty years ago.
I have e\annned a pamphlet containing the Virginia Work-

men’s Compensation law, and 1ts Rules fm the vear
Vol. T. 1926 and find that the rule is in this pamphlet. I am
page 7 } told by Mr. W. L. Robinson, our Claims FExaminer,

that the Rule was originally promulgated because
the Commission found that certain employers and their in-
surance carriers were ignoring or disregarding the provisions
of outstanding awards and terminating pawnen‘rs while the
award was still in full force and effect. The effect of which
was to compel the injured employee to accept in settlement of
his claim inadequate sums of money. In other words, the in-
jured employee was starved into submission.

Seven days after its entry, the award in this case became
final and non-appealable, subject to change only in a pro-
ceeding under Section 653-95, Code of 1950, as amended, and
the Commission’s Rule #13, as is said in the case of Waise
Coal Company v. Roberts, 157 Va. 782:

““In the absence of fraud, duress or other facts which would
entitle the parties to invoke the aid of a Court of Equity for
reformation of a contract, such an award is binding upon
hoth parties, unless the statute provides otherwise.

Continuing the court said:

Vol. 1.
page 8¢  ““Section 47 (now Section 65-95, Code of 1950)
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adds only one ground for the reopening of an award
made by the Commission, i. e., a change in condition of the
injured party.”’

This is not a case of first impression. As I construe Bristol
Door Company v. Hinkle, 157 Va. 474, and Gray v. Underwood
Brothers, 164 Va. 344, (Which latter case was reheard, the
opinion on rehearing is reported in 182 S. E. 548), the court
has passed on the question of the reasonableness of the Rule
‘and its consistency with the provisions of the Act. In the
HINKLE CASE the court, commenting on the Rule, said:

““The Industrial* Commission of Virginia has adopted a
rule requiring insurers and employers to pay compensation
to the date upon which they make application for hearing
on the ground of change in condition. Presumably, this rule
was adopted and promulgated under warrant of® the last
sentence of the above section (now Section 65-95, Code of
1950). This section is the only statutory authority for a re-

view on the ground of change in condition. If
Vol. I.  the insurer or employer elect to make such applica-
page 9 } tion they must do so under this section of the act.

The claimant derives the same right from the same
source. It is difficult to perceive why the same rule should
not apply alike to both applicants.”’

The effect of that is that the court held that if an injured
employee seeks additional compensation on account of a
change in condition, consideration can be given to his claim
only from the date that he files his application, and impleads
the parties in interest, and not from the date that the change
in condition might have actually occurred.

The case of Gray v. Underwood, is not unlike the case at
har. There the claimant suffered an injury to his left leg
in a compensable accident, and an award was entered on the
basis of an agreed statement of fact, or memorandum of
agreement providing for compensation for 90% loss of use
of the injured leg. Payments under the award were made to
July 6, 1933, but it was not until August 7, 1933, that the
carrier filed application for hearing on the ground of change

in condition, under old section 47, now section
Vol. T. 65-95, Code of 1950. A hearing was had and the
page 10 | Commission found that the degrec of permanent

’ -+ loss of nse of ‘the injured extremity had decreased
from 90% to 60%: loss of use of the lég and a new award
was entered- providing for compensation at the same rate
but for a lesser period. The new award spoke as of Feb-
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ruary 19, 1932, which was the date of the original award,
and was made subject to a credit for all compensation which
had been paid to the claimant under the original award.
The claimant assigned error because the application for
review was made before the full compensation under the out-
standing award had been paid. That is, to the date of the
application. .
The court on rehearing said:

““The record shows that the full compensation due the
claimant in this case was not paid him prior to the time the
appellees filed their application for a change in the award,
and, on account of this failure of the appellees we are of the
opinion that the order should be reversed and the cause
remanded.”’

Originally, the court speaking through the late

Vol. 1. Mr. Justice Browning—the original opinion is

page 11 } reported as previously said in 164 Va. p. 344, said
a great deal more. ’

We believe that the Rule is consistent with the provisions
of the Act, and that it is a reasonable rule. As you well know,
the Commission is bound by its Rules. We cannot arbitrarily
ignore them. We are of the opinion that the mandatory pro-
cedural requirements of the Rule should in all cases be
enforced. They must be complied with by both claimants
and defendants. Time and time again we have denied com-
pensation to injured employees prior to the time that the
application for hearing was filed on the ground of change in
condition, this notwithstanding the fact that the evidence
showed conclusively that incapacity for work as the direct
result of his accidental injury occurred weeks or months
prior to the filing of the application.

Since compensation under the outstanding award was not
paid until the date your application in this case was filed, we
are powerless to modify the award, or to give your application
considerarion, and no useful purpose will be served by re-

ceiving testimony to show a change in condition
Vol. 1. within the meaning of this law.
page 12} By Mr. E. G. Garrett, Jr: Well, your Honor,
I clearly understand your position and I think you
clearly understand mine. :

By Commissioner Nuckols: Yes, I do.

By Mr. Garrett: I desire to have a complete record to pre-
sent to the Court of Appeals. Now, I feel that- the only
way that can be done is to put into the record the testimony
that T would present here this morning. I don’t mean by
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that that you have to consider the testimony, you can certainly
disregard it, and if you take the action there that your opinion
indicates, I am satisfied that you will disregard it, but I think
that to get this matter into appealable form that his Honor
should allow me to put into the record, just as we do in
common law cases before the jury, but in the absence of the
jury, this evidence.

By Commissioner Nuckols: Mr. Garrett, the only issue
here this morning is the reasonableness of the Rule and its

consistency with the Act. As you pointed out in
Vol. 1. your letter to the Claims Examiner, the Commis-
page 13 } sion has the authority to promulgate rules con-

sistent with the Act. The only issue in this case
is whether or not this rule is consistent with the Act. We
are not concerned at this time with the merits of the case.
Your position is that you are here prepared to show that there
has been a change in condition, but we are not at this time
‘concerned with but one thing, that is whether you have com-
plied with the mandatory procedural requirements of the
Rule. You concede that you have not. No useful purpose
will be served by hearing testimony. If the Court of Ap-
peals should reach the conclusion that this Rule is not con-
sistent with the Act, then, of course, the case will be remanded
for the taking of testimony on the issue of change in condi-
“tion. I am not going to receive testlmony gomw into the
merits at this time. I don’t think it is necessary in order for
the case to be in appealable form.

By Mr. Garrett: Well, Judge, you and I differ on that and
I would like to have the opportunity to put it in the record.

What I have is not extensive, as a matter of fact,
Vol. 1. if his Honor would allow me I would like to have
page 14 } these affidavits made a part of the record as they

contain everything that I desire to bring out.

By Commissioner Nuckols: I am going to overrule the
motion and refuse to allow any testimony to come in until
such time as there is a compliance with the mandate of the
Rule.

By Mr. Garrett: Well, your Honor is the Judge and I am
at the bar. I can’t do anything further.

By Commissioner Nuckols: We don’t have but one issue,
Mr. Garrett, and that is whether or not this Rule is consistent
‘with the provisions of the Act. Now, as Mr. Justice Browning
said in the Underwood Case:

““If under our ruling the claimant receives more compen-
sation that is provided by section 31 of the act (Acts 1918,
chapter 400, as amended by Acts 1930, chapter 54), it is an
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" unavoidable consequent of the proper construction

Vol. I. . of section 47 of the act. In our view, however, the

page 15 } two awards are independent and dlstmct though

the claimant is identical. In neither awa1d Vlewed

as separate acts, does the claimant receive more than the
statutory maximum. * * *>°

By Mr: Garrett: Judge, you have no power to give it
back to us once we pay it to a man.

By Commissioner Nuckols: The Legislature has already
- said that nobody can give it back to you in this very section;
. that no award unde1 Sectlon 95 shall affect monies alr eady ,

paid.
- By Mr. Garrett: Very well, sir.

Now, may I at least let the record show that we had D1
Ca1pente1 Mr. Maher and Mr. Burrow here to testify.

.Ca‘se ended.
JEH-9-23-58.

Vol. L. ‘

page 16 | Irving F. Parker, . Claimant,
v. . - | | . .l

Manchester Board & Paper Co., Inc., , F/nployelb

Liberty Mutual Insurance Company, Insurer.

Claim No. 392-781. |
Opinion by NUCKOLS, Commissioner.
Claimant appeared in person.

~ Ernest G. Garrett, Jr. Attmnex at Law, \’Iutual Buﬂdlng,
Richmond, V1101n1a for ‘rhe Defcndants :

Hearing before Commissioner NUCKOLS at Richmond,
Virginia, on September 22, 1958: -

The sole issue if the validity of the Rule of the Commission,
numbered 13, requiring payment of compensation under an
outstanding award to the date of the filing of an application
for hearing upon the ground of change in condlhon So much
. of the Rule as is per tlnent reads:

““Petitions f01 review of outstanding awalds under Section
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65-95 of the Act must be in writing and, in an informal way,
state the ground relied upon for relief. Reviews of awards

on the ground of change in condition shall be
Vol. 1. determined as of the date of the filing of the ap-
page 17 } plication in the office of the Commission.

, “All applications for hearing by employer or in-
surance carrier under this Section shall show the date to which
compensation benefits have been paid and no application will
be considered by the Commission until all compensation under
the outstanding award has been paid to the date such applica-
tion is filed with the Commission.”’

On July 24, 1958, the insurance carrier filed application
for hearing on the ground of a change in condition, alleging
that the injured employee had returned to work on November
19, 1957, at the same or a greater wage than he was earning
at the time of his injury. The application shows on its face
that compensation under the outstanding award was paid only
through November 18, 1957.

We are of the opinion that no evidence may be received
touching upon the allegations of change in condition-until Rule
13 is complied with by payment of compensation under the
outstanding award to the date application was filed, viz:

July 24, 1958.

The essential facrs are: On September 14, 1957, Irving F.
Parker, a lift truck. operator employed by Man-
Vol. 1. chester Board and Paper Company, Inec., at an
page 18 } average weekly wage of $69.34, sustained a fracture
of the external malleolus of the left tibia by acci-
dent arising out of and in the course of his employment. Pur-
suant to an agreed statement of fact, an award was entered
October 14, 1957, directing conpensation at the rate of $30.00
per week during incapacity. Payments were made to Novem-
ber 19, 1957, when they were discontinued without application
to the Commission to terminate the award, and without a
stipulation that incapacity for work had terminated. ’
On December 10, 1957, the Claims Division of this Com-
mission received from the insurance carrier, Liberty Mutual
Insurance Company, a letter from the Personnel Director of
Manchester Board and Paper Company, Inc., addressed to the
carrier, which reads:

““We are temporarily holding the final memorandum of
agreement with regard to settlement and final check for dis-
ability payments in the case of Irving Parker.

“Parker is unwilling to sign the agreement until he has been
seen by the attending physician at some indefinite date in
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December. It is our intention to withhold issuance of this
check urntil such time as he signs the agreement. If you
do not concur in this action, please advise.

Vol. 1.

page 19 } . ““Manchester Board & Paper Company
' J. F. Maher, Jr., Personnel Director.”’

On December 11, 1957, the Claims Examiner wrote the
Liberty Mutual Insurance Company, as follows:

““We have the employer’s letter of November 29, 1957,
and assume he is referring to the final settlement receipt.
If so, we call your attention to the fact that our award of
October 14, 1957, remains outstanding and compensation
payments should not be withheld from this claimant. If it is
your intention to suspend the payment of compensation, the
usual application for hearing on the ground of change in con-
dition should be executed and filed.”’

After the expiration of fifteen days from the entry thereof,
there being no application for review as provided in Section
65-93, the award of October 14, 1957, became final and non-
appealable. Wise Coal Co. v. Roberts, 157 Va. 782, 161 S. E.
911. It was then subject to modification only in a proceeding
under Section 65-95 upon the ground of a change in condition.
Idem. Under Section 65-13 the Commission has power to
make rules, not inconsistent with the Act, for the purpose of

carrying out its provisions.
Vol. 1. More than thirty years ago when it was found
page 20 } by the Commission that some employers were

arbitrarily disregarding the effect of outstanding
awards and terminating payments directed by such awards,
a rule—the same now before us—was promulgated providing
that compensation be paid to the date application was made
-for a proper termination under Section 65-95 (then Sec.
1887 (47) ). The rule has since been continuously in force.

In our opinion, this rule has already received the sanction
of the Supreme Court of Appeals. In Bristol Door & Lumber
Co. v. J. W. Hinkle, 157 Va. 474, 161 S. E. 902, decided Jan-
uary 14, 1932, the rule was given its converse effect. There
the injured employee returned to work subsequent to an
award of compensation and executed a receipt stipulating that
fact. He quit work on November 26, 1930, and on March
9, 1931, made application on the ground of a change in con-
dition. It was found that there had been a change in condi-
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tion and an award was entered providing for compensation
beginning with a date prior to the filing of the application.
The Court found the ante-dating of the award to be error,
saying:

“The Industrial Commission of Virginia has
Vol. L adopted a rule requiring insurers and employers
page 21 } to pay compensation to the date upon which they"
make application for hearing on the ground of
change in condition. Presumably, this rule was adopted and
promulgated under warrant of the last sentence of the above
section (now Section 65-95, Code of 1950). This section is the
only statutory authority for a review on the ground of change
in condition. If the insurer or employer elect to make such
application they must do so under this section of the act.
The claimant derives the same right from the same source.
It is difficult to perceive why the same rule should not apply
alike to both applicants.”’

Since that time, in accordance with the rule, we have con-
sistently held that compensation upon change in condition
may be awarded only from the date of the filing of an ap-
plication even though it clearly appears that incapacity
for work has existed for months prior thereto. We per-
ceive that when the Court of Appeals reversed an ante-dated
award, citing the rule, it clearly approved the rule as being
consistent with the Act.

A failure to pay compensation under an outstanding award
to the date application for hearing was filed has already been

held to bar the relief sought. See Gray v. Under-
Vol. L wood. Brothers, 164 Va. 344, 180 S. E. 317, (upon
page 22 } rehearing the language of the opinion was sub-

stantially altered, see Errata, page 679 Vol. 164
Va., and 182 S. E. 547). There an award was entered pro-
viding for compensation for 90% loss of use of the workman’s
left leg. Believing that there was a change in condition for
the better, the carrier stopped payments on July 6, 1933,
but it was not until a month later, August 7, 1933, that if filed
application for hearing on the ground of a change in condition.
The Industrial Commission amended the award while there
remained unpaid compensation to the date of the award,
and this action was assigned as error. The Court reversed
the Commission saying:

““The record shows that the full Compensation due the
claimant in this case was not' paid to him prior to the time
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the appellees filed their application for a change in the award,
and, on account of this'failure of the appellees we are of the
opinion that the order should be reversed and the cause re-
- manded.”’ :

If we should entertain this application and enter an order
altering the outstanding award, we would be flying in the
teeth of this ruling. Moreover, we cannot arbitrarily ignore
: . our rules. If we ignore it in this case, even thouo*h
Vol. 1. its enforcement may appear to ploduee a har sh
page 23 } result, the rule will have reached the vanishing

point "and become no rule at all. We believe that
the mandatow procedural requirements of the rule should be
enforced in all cases.

Since compensation under the award of October 14 1957
was not paid to the date of the filing of application, we a1e
powerless. to give consideration to the application. The
apphcatlon 18 denled and the case dismissed from the hear-
ing docket.

Vol. 1.
page 24 DEPARTMENT OI‘ WORKMEN’S
, COMPENSATION
INDUSTRIAL COMMISSION OF VIRGINTA
RICHMOND

Claim No. 392-781 (C33-89391)
NOTICE OF AWARD
. Case of Irving F. Parker
Ace. 9/14/57
‘ DATE: October 7, 1958."

b

TO: Manchester Boafd & AND: Liberty Mutual Insur-

Paper Co., Inc. ance Co.
1850—9th Street Rd. 18 North Fifth Street
Richmond, Virginia Richmond, Virginia

(Insur ance Car rier)

(Employer) Ernest G. Ganett Jr. Atty. R
: - Mutual Building
AND: Mr. Irving F. Parker Richmond, Vuomla
4329 Lawson Street
Richmond, Virginia.
(Claimant)
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You are hereby notified that a hearing was held in the
above styled claim before Nuckols, Comm1ss1one1 at Rich-
mond, Virginia, on September 22, 1958, and a decision rend-
ered by \Tuckols, Commissioner, on Octobe1 7, 1958, directing
the case be dismissed from the docket on the 01ound the
Commission is powerless to-give consideration to the ap-
plication since compensation unde1 the award of October 14,
1957, was not paid to the date of the filing of apphcatlon
The case is accordingly dismissed from the docket.

INDUSTRIAL CO\I\HSSIONER
» OF VIRGINIA
(Sigrned) M. E. NUCKOLS, JR.

. Commissioner. .
ATTEST: ‘
(Sloned) W. F. BURSEY
Secretary.
Notice of Award.

Vol. 1.
page 25 } Irving F. Parker, Claimant,

v.
Manchester Board & Paper Co., . Enmployer
Liberty Mutual Insumnce Co., Insurer.

Claim No. 392-781.
Oct. 29, 1958.
Claimant appéa‘red in persbn.

Ernest G. Garrett, Jr., Attorney at Law, Mutual Bu1ld1ng,
Richmond, Virginia, for the Def’endan’ts

Review before the full Commission at Richmond, Vir ginia,
on October 20, 1938.

EVANS, Chairman, rendered the opnnon

The full Commission concurs in the opinion and awald
of the hearing Commissioner and adopts that opinion and
award as that of the full Commission on review.

- Opinion on Review.
Vol. T.
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i

page 26} DFPARTMENT OF WORKMEN’S
SR COMPD\TSATIO\I

INDUSTRIAL COMMISSION OI‘ VIRGINIA
| RICHMOND
NOTICE OF AWARD
Claim No. 392-781 (C3.) 89391) .
" DATE: October 29, 1958,
Case of: Irving F. Parke1
Ace. 9/14/57.

TO: Manchester Board & AND: Lib.erty Mutual Insur-

Paper Co., Inc. ance Co.
1850—9th Street Rd. 18 North Fifth Street
Richmond, Virginia Richmond, Virginia

(Employer)Ernest G. Garrett, Jr, Atty. R
AND: Mr. Irving F. Parker Mutual Building
4329 Lawson Street Plchmond Vlroqma
Richmond, Virginia
- (Claimant)

You are hereby nohﬁed that a Review was held in the above
styled claim hefore the full Commission at Richmond, Vir-
ginia, on October 20, 1958, and a decision rendered by Evans,
Chairman,-on October 29, 1908 adopting the Findings of Fact
and Concluswns of La“ of the Hearing Commlssmne] as
those of the full Commission and afﬁrmmg the a\\ald of
October. 7, 19.)8

INDUSTRIAL COMMISSION OF
VIRGINIA
(S10ned) M. E. EVANS, Chairman.

ATTEST:

(Swned) W. F. BURSEY
Seceretary. - _
Notice of Award on Review.
Vol. I
page 27+ I, W. F. Bursey, Secretary, Industual Commis-
sion of Virginia, hereby certify that the foregoing,
according to the records of this office, is a true and correct
copy of statement of Findings of Fact Conclusions of Law
and other matters pertinent to the questlons at 15§ue in
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Claim No. 392-781, Irving F'. Parker, Claimant, ». Manchester
Board & Paper Co., Inc., Employer, Liberty Mutual Insurance
Co., Insurer. _ S

I further certify that claimant had notice that the Secre-
tary, Industrial Commission of Virginia, would be requested
to furnish certified copy of the record, including the evidence,
for the purpose of appear to the Supreme Court of Appeals
of Virginia, and that the employer would allege in its petition
that the award of the Industrial Commission of Virginia is not
supported hy the evidence.

I further certify that, as evidence by U. S. Postal Registry
Return Receipt Card, the employer and its insurance carrier,
through counsel, received on October 30th, 1958, copy
of award of the Industrial Commission of Virginia, dated
October 29th, 1958. A

Given under my hand and seal of the Industrial Commission
of Virginia, this the 10th day of November, 1958.

Seal W. F. BURSEY
Secretary.
INDUSTRIAL COMMISSION OF
VIRGINIA.
Vol. II. -
Page 1} LAW OFFICES

MAY, GARRETT, MILLER AND NEWMAN
1233 Mutual Building -
Richmond 19, Virginia '

January 19, 1959,

Re: Claim No. 392-781 Irving F. Parker ». Man-
chester Board & Paper Company—Supreme
Court Record No. 4975.

Hon. M. E. Nuckols, Jr.
Commissioner, .
Industrial Commission, -
Blanton Building, '
Richmond, Virginia.

Dear .Mf. Nuckols:

“Upon our motion, the Supreme Court of Appeals of Vir-

" . ginia this morning awarded a writ of certiorari to the Clerk

of the Commission directing that a complete record of all
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proceedings had before or considered by the Commission in
this cause, mcludlncr all documents, reports, letters and other
‘papers contained in its file be certified to the Supreme ‘Court
'of Appeals. I imagine that Mr. Bursey will receive a copy
of the writ of certiorari, or a copy of an order in lieu thereof,
within the next day or so.

Referring now to your letter of November 10, 1958 di-
rected to me, by which you returned the afﬁdamts of Mr.
Burrow, Mr. "Maher and Dr. Carpenter, I am returning the
same to you herewith since I do not imagine that they
should be in my file in view of the action of the Supreme
Court of Appeals referred to above

Very truly yours,

MAY, GARRETT, MILLER AND
NEWMAN
By (Signed) ERNEST -G. GARRETT, JR.

EGG_J r/ram
Enclosures

Vol. IL
page 2 } Claim No. 393-781 (C33-89391)

Claimant: Irving F. Parker
Employer: Manchester Board and Paper Company, Incor-
porated '
Insurance Carrier: Liherty Mutual Insurance Company

This day in the City of Richmond, Virginia personally
appeared before me as Notary Public of and for the City of
Richmond, Virginia, B. P. Burrow, Claims Manager of Liberty
Mutual Insurance Company, who made oath that to the best
of his knowledge and helief workmen’s compensation benefits
were paid to Irving F. Parker under an award of the In-
dustrial Commission of Virginia in the amount of Two Hun-
dred, Seventy Eight & 58/100 ($278.58) Dollars covering com-
pensation for temporary total disability from September 15,
1957 to and including November 18, 1957 and that the said
Irving F. Parker returned to work on November 19, 1957
at the same or a greater wage per week than he was earning
at the time of his accident. Medical expense paid amounts to
$170.50;. that on November 20, 1957 the Final Compensation
Settlement Receipt was malled to the employer to be executed
by the claimant; by letter dated November 29, 1957 the
employer advised that the employee refused to sign; by letter

\
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- dated June 2, 1958 the Final Conipensation Settlement Reeceipt
was again mailed to the employer for execution by the claim-
ant, and by letter dated June 9, 1958 the employer adv 1sed
that the claimant refused to sign. '

Vol. II.
page 3} (Signed) B. P. BURROW
_ Claims Manager, Liberty Mutual
Insurance Company.

Subseribed and sworn to before me this 22 day of July,
1958. ‘

(Signed) C. I. WETZEL
Notary Public.

My commission expires Jan. 8, 1960.

page 4 } Claim No. 392-781 ((33-89391)
Claimant: Irving F. Parker
Employer: Manchester Board and Paper Company, Incor-
porated
Insurance Carrier: Liberty Mutual Insurance Company

This day in the City of Richmond, Virginia personally
appeared before me as Notary Public of and for the City of
Richmond, Virginia J. F. Maher, Jr., Personnel Director of
Mancheste1 Board and Paper Company Incorporated, who
- made oath that to the best of his knowledge and belief work-
men’s compensation benefits were paid to Irving F. Parker
under an award of the Industrial Commission of Virginia in
the amount of $278.58 covering compensation for temporary
total disability from September 15, 1957 to and including
November 18, 1957 and that the sald Irving F. Parker re-
turned to \vmk on November 19, 1957 at the same or greater
wage than he was earning at the time of the accident. Medieal
expense paid amounts to $170.50; that on or between the dates
of November 21, 1957 and November 29, 1957 the Final
Compensation Settlement Receipt was submitted to Irving
F. ‘Parker for execution and he refused: that on June 9.
1958 the Final Compensation Settlement Receipt was again
submitted to Irving F. Parker for his execution and he re-
fused; that as of this writing the said Irving F. Parker is

still in our employ earning the same or a greater
Vol. II. wage than he was earning at the time of his accident
page 5 + on September 14, 1957, as shown by the wage charts
attached hereto.
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(Signed) JOSEPH F. MAHER, JR.
Personnel Director, Manchester
Board and Paper Company,
Incorporated.

Subscrlbed and sworn“to before me this 22nd day of July,
1958.

(Signed) R. A MEHAFFEY
Notary Publie.

My commission expires January 30, 1960.

Vol. II. .
page 6 % Claim No. 373-781 (C33-89391)
Claimant: Irving F. Parker
Employer: Manchester Board and Paper Manufacturing
Company, Inc.
Insurance Carrier: Liberty Mutual Insurance Company

This day in the City of Richmond, Virginia personally
appeared before me as Notary Public of and for the City of
Richmond, Virginia Dr. Earnest B. Carpenter, orthopedic
surgeon, who made oath that on September 14, 1957 he
examined and treated Irving F. Parker at the request of his
employer, Manchester Board and Paper Company, Incorpo-
rated and the insurance carrier, Liberty Mutual Insurance
Company, and that said Irving F. Parker had on that date
suffered an industrial accident; that he continued to treat
Irving F. Parker and on November 14, 1957 he rendered the
following report:

““Irving Parker, employee of Manchester Board and Paper
Company was last examined by me on November 13th in re-
gard to.injuries sustained to his left leg as a result of an
1ndustnal accident on September 14th.

‘“‘Examination at this time reveals this man to have im-
proved to the point that I feel he can return to work as of
November 25, 1957. He has not, as yet, reached maximum -
recovery and supplemental 1ep01t regarding the condition, of
‘his leg after full recovery is reached will be sent to you at that
time. I cannot say definitely at this time whether he will
recover without residual disability, but should he have any
residual disability of his leg, T beheve it will be of a minimum
degree.

“With kind regards, I am. ”
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That on April 17, 1958 he rendered the following report:

Vol. II.
page 7} “Irving F. Parkel, an employee of Manchester
Paper Company, was last examined by me at your
request on April 16 in regard to the present condition of his
left leg. This man’ sustained a fracture of his left tibia and
fibula on September 14, 1957. He has since returned to work
. at the same type of duty he was doing prior to the above
accident. The patient states that his Teft leg has swelling
‘and he has soreness on the inside of his left ankle at tlmes
““On examination made at 4 p. m. on April 16 there was no
evidence of swelling or thickening or any soft tissue enlarge-
ment about the left lower leg or ankle or foot as compared to
the right. There was full range of motion to the ankle in
ﬂe\lon ‘and extension with no ev1dence of instability of the
supporting ligaments of the ankle. X- -rays were repeated and
these show the framnent to be healed in excellent position.
The joint space is well preserved with no evidence of narrow-
ing and no evidence of irregularity, of the joint surface. It
1s my feeling that this man has recovered fully from the above
injury \\uth no evidence of residual disability.
“If there is any additional information I can send you
regarding this man, please let me know,
“VVlth kind regar ds, I am”

(Signed) EARNEST B. CARPENTER.
Subscribed and sworn to before me this 22 day of July, 1958.

(Signed) C. I. WETZEL
Notary Public.

My commission expires Jan. 8, 1960.

Vol. II.
page 8 |

* *® * * *

DEPARTMENT OF WORKMEN’S COMPENSATION
INDUSTRIAL COMMISSION OF VIRGINIA
RICHMOND 14

November
Tenth
1958
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Re: Irving F. Parker v. Manchester Board & Paper
Co. Claim No. 392-781

Mr. Ernest G. Garrett, Jr.
Attorney at Law

1233 Mutual Building
Richmond, Virginia

Dear Mr. Garrett:

"~ Mr. Bursey has referred your ‘letter of November 3rd to
me. v : - .
.- The affidavits of Mr. Burrow, Mr. Maher, and Dr. Carpenter
which are in this file are not a part of the record. If evidence
going to the merits of this case had been allowed to come
in the affidavits, as you know, would have been inadmissible.
The application for hearing is a part of the record and is
included. 4 '

I am returning to vou the affidavits. A transeript of the
record is being mailed yvou under separate cover.

Very truly yours, -

" MARVIN E. NU.CKOLS,‘ JR.

. Commissioner.

menjr he

encls:

Vol. I1. ‘ -

page 9 ¢ November 7, 1958.

Claim No. 392-781
Irving F. Parker

..
Manchester Board and Paper Company, Inc.
Mr. Ernest G. Garrett, Jr. .
Attorney at Law
1233 Mutual Building
Richmond 19, Virginia

Dear Mr. Garrett:

Receipt is aclciloxvledged of your letter on the 3rd instant
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requesting certified copy of the record in the foregoing case
for the purpose of an appeal to the Supreme Court of Appeals
of Virginia. :

I note that you desire us to include the application dated
July 23, 1958, filed by the employer and insurance carrier,
together with supporting affidavits attached to the application.

In accordance with your request, the record will be pre-
pared at once. . The application will be included as a part of
the same but we- cannot include the supporting affidavits
which were attached to said application. :

Upon receipt of the usual notice showing serviee accepted
by the claimant, the record will be sent to you.

Very truly yours,

Secretary.
WFB;sp
Vol. IL .
page 10} LAW OFFICES

MAY, GARRETT, MILLER AND NEWMAN
1233 Mutual Building

RICHMOND 19, VIRGINTA

November 3, 1958.

Claim No. 392-781 Irving F. Parker ». Manchester Board and
Paper Company, Inc. : '

Industrial Commission of Virginia,
Blanton Building,.
Richmond, Virginia.

Attention: Mr. W. F. Bursey, Secretary.
~ Dear Mr. Bursey:

It is our intention to appearl the award entered in the ahove
- matter on October 29, 1958. Is is requested thag the record for
an appeal be prepared by your office. We desire including in
the record the application dated July 23, 1958, filed bv the
~ employer and insurance ‘carrier and the supporting affidavits
attached to the application. ' .
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We will serve proper notice requesting the record within
the preseribed time. S

Very truly yours,

MAY, GARRETT, MILLER AND
NEWMAN
(Sloned) By ERNEST G. GARRFTT JR.

EGGIr/1f

Vol. II.
page 11 }

% » * * »

INDUSTRIAL COMMISSION OF VIRGINIA
‘ RICHMOND 14

October 13, 1958.
Re: Claim No. 392-781

Irving F. Parker ». Manchester Board & Paper Company,
Inc. (C33-89391)

Gentlemen:

This is to advise that the above styled case will be reviewed
by the full Commission at its office—Room #300, Blanton
Building, RICHMOND, Virginia, on Oetobel 20, 1958; at
9:30 A. M.

A hearing was held in this ecase bef01e Commissioner
Nuckols at Rlchmond Virginia, on September 22, 1958, and a
decision rendered on Octobel 7, 19358, directing that the case
be dismissed from the ‘docket.

The defendants have requested a review before the full
Commission as provided in Section 65-93 of the Act.

All parties in interest have the privilege, if they so desire,
of being present at the above time and place.

Sgours very truly, °

- INDUSTRIAL CQMMISSION OF
VIRGINTA

| Secretary.
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copy to: | : |

Mr. Irving F. Parker, 4329 Lawson Street, Richmond, Va.

Manchester Board & Paper Co., Inc. 1850-—9th St. Road
Richmond, Va.

Liberty "Mutual Insurance Company, 18 North 5th St., Rich-
mond, Va.

May, Garrett, Miller & Newman, Attys Mutual Bldg., Rich-
mond, Va.

page 12} LAW OF‘FICES

MAY, GARRETT, MILLER AND NEWMAN
. 1233 Mutual Building 4
RICHMOND 19, VIRGINIA -

October 9, 1958.

Claim No. 392-781 Manchester Board and Pape1 Co., Inec. v.
Parker.

Industrial Commission of Virginia
Blanton Building,
Richmond, Virginia.

Attention: Mr. W. F. Bursey, Secretary..
Dear Mr. Bursey:

We have the notice of award dated October 7, 1958 in the
_ above styled matter.

As attorneys for the employer and insurance carrier it is
respectfully requested that a review of the matter he had
by the Full Commission. '

Thanking you, we remain

Very truly yours,
MAY, GARRETT, MILLER AND
' .~ NEWMAN
(Signed) By ERNEST G. GARRETT JR.
EGGJr/ram '

Vol. 11
page 13 }
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INDUSTRIAL COMMISSION OF VIRGINIA
 RICHMOND 14
September 10, 1958.

Re: Claim No. 392-781 _
Irving F. Parker ». Manchester Board & Paper
Co., Ine. {(C33-89391)

Gentlemen :

This is to advise that the above styled case will be heard
in the Industrial Commission Courtroomi—Room #300, Blan-
ton Building, RICHMOND, Virginia, on September 22, 1958,
at 10:00 A. M.

This case is being set for hearing upon request of the
defendants on the ground of a change in condition, as pro-
vided in Section 65-95 of the Act. :

All parties in interest are requested to be present with any
witnesses whom they desire to have testify in their behalf. If
1t is desired that any witnesses be summonsed by this Corm-
mission, their names and addressed should be sent to this

-office. Thereupon, subpoenas will be prepared and sent to the
party requesting the same, to be served by the proper officer.

If we can be of further assistance in this matter, please do
not hesitate to call upon us.

Yours very truly,

INDUSTRIAL COMMISSION OF -
VIRGINTA

Secrdarjn
copy to:

Mr. Trving F. Parker, 4329 Lawson St., Richmond, Va.
Manchester Board & Paper Co., Inc., 1850—9th St. Rd.,
Richmond, Va.

Liberty Mutual Insurance Company, 18 North 5th St., Rich-
mond, Va..

May, Garrett, Miller & Newman, Attys., Mutual Bldg., Rich-
mond, Va. ‘

Vol. 1L :
page 14 } = - Aungust 15, 1958.
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Claim No. 392-781—Irving F. Parker v. Manchester Board &
Paper Co. ,
Accident: 9/14/57 (C33 89391y

Mr. Irving F. Parker
4329 Lawson Street
Richmond, Virginia

Dear Sir:

We have for consideration your workmen’s compensation
claim as a result of your injury of September 14, 1957. In
order that we may give the matter proper consideration will
you please advise if the information furnished by the insur-
ance company was correct. We want to know if you returned
to work on November 19, 1957 and if you suffered any wage
loss following your return to work. Your wage as agreed
upon at the time compensation was awarded was $69.34 per
week. Will you please write on the bottom of this letter and
return the letter indicating whether or not you returned to
work on November 19, 1957 and, also, whether or not you
- suffered a wage loss. This should have your immediate at-
- tention if we are to give the matter further consideration.

Very truly yours,
INDUSTRIAL, COMMISSION OF

VIRGINIA
\ N Examiner.
SLR ;vq
Vol. II.
page 15 |- LAW OFFICES

MAY, GARRETT, MILLER AND NEWMAN
1233 Mutual Building
RICHMOND 19, Virginia

August 11, 1958.

Claim No. 392-781 (C33 89391) Irving F. Parker v. Man-
chester Board and Paper Company Inec.

Mr. W. L. Robinson, Examiner,
Industrial Commission of Virginia,
.Richmond 14, Virginia.
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Dear Mr. Robinson:

Our client, Liber ty Mutual Insulance Company, has re-
ferred to our office thelr file in the above styled matter, in-
cluding Mr. Burrow’s letter of July 23, 1958, directed to you
and your reply of July 28, 1958, aeknowledgmg receipt of the
application but stating that you are unable to place the claim
on the docket until compensatlon is paid to July 23, 1958, in-
clusive.

You will notice from the application and the ‘supporting
affidavits that the employee, Parker, returned to work on
November 19, 1957, and has since suffered no other compen-
sable losses. The effect of your request that payment be
made through July 23, 1958, is to ask our client to pay com-
pensation duran‘ a period whlch the employee is not entitled
to compensatlon ‘We are, of course, aware of your rule
referred to in your letter but as we view the matter, under the
circumstances of this case either your rule of the mterpreta-
tion placed upon it by your office is contrary to.the statutory
provisions of the Workmen’s Compensation Act. Specifically
the Act provides that the employer is obligated to pay com--
pensation during total incapacity or partlal incapacity and
nothing more. Indeed the only award entered in the matter, .
that of October 14, 194( specifically provides that compensa-
tion shall be paid “durmg incapacity.’”’ Thus, a forced com-
pliance with your request would be not only a violation of the
Statute but also of the Commission’s own award.

We call to your attention that the Section granting the
Commission certain rule making powers .provides that the rule
shall not be inconsistent with the Act. In view.of what has
been said, we respectfully demand that the case be placed on
the hearnw docket notwithstanding our client’s failure to pay
compensatlon -through July 23, 1958 inclusive. '

Your early adv1ce will be app1e01ated

Very truly yours,
MAY, GARRETT, MILLER &
NEWMAN
(Signed) By ERNEST G. GARRETT, JR.
EGGJr:gw \

cc: B. P. BURROW, Esquire
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ing On The Ground of Chalwe In Condition and the support- -
ing Affidavits.

It will be appreciated if you will place this case on the Hear-
ing Docket.

This is requested since the employeée has refused to sign the
Final Compensation Settlement Receipt.

Very truly yours,

(Signed) B. P. BURROW
Claims Manager.
BPB/ffc '

ec: Employer

Vol. I1.
page 19 } MANCHESTER BOARD AND PAPER CO., INC.

RICHMOND 9, VIRGINIA -
June 9, ]_958.

Liberty Mutual Insurance Company
18 North Fifth Street
Richmond 19, Virginia.

Attention: Mr. Henry C. Wimberley
Gentlemen:

Your letter of 2 June 1958, Claim #¢-33-89391, Irving F.
Parker, refers.

This morning I discussed with Parker the claim settlement
enclosed with your letter for final compensation. Parker
complained of swelling in his left ankle and states that until
the swelling and soreness disappears he will not consider
~ signing the final compensation settlement receipt.

As you recall, this is the second occasion that Parker has
refused to sign this receipt. Please advise if there is any
further actlon that we may take to aQS]St vou in clearing the
file in this case.

Yours very -truly,

MANCHESTER BOARD &
PAPER CO.
(Signed) J. F. MAHER, JR.
.Personnel Director.
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- page 16 } - - | - July 28, 1958.

Claim N 0. 392- (81—Ilvmo F. Parker v. Manchester Board &
-Paper Co
Aec 9/14/58 (C33-89391

Liberty Mutual Tnsurance Company
18 North Fifth Street
Richmond, Virginia -

(Grentlemen:

We have your letter of July 23, 1958, together with appli-
cation for hearing on the ground of change in condition,
and note compensation was paid to November 18, 1957, in-
clusive. The application was not received in our office until
July 24, 1958. Under the Rule of the Commission, you are
1equ1red to pay compensation up to the date the apphcatlon
is filed with the Industrial Commission of Virginia. For
this reason, we will be unable to place the claim on the docket
-unless and until compensation is paid to July 23, 1958, in-
clusive. :

Very truly yours,

INDUSTRIAL COMMISSION OF
VIRGINIA

Examiner.

GMA /il

Vol. II.
page 17 ¢ LIBFRTY MUTUAL INSURANCE COMPANY

Haase Building, 18 North Fifth Street, Richmond, Va.
N | July 23, 1958.
Mr. W. L. Robinson, Examiner
Industrial Commission of Virginia

Richmond 14 Virginia.

Claim No. 392-791 (C33-89391 R) Irving F. Parker v. Man-
chester Board & Pape1 Co., Inc.

Dear Mr. Robinson: =

You will please find enclosed our Application For A Hear-
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Waas this employee furnished rent, lodging,

fuel, lights or other farm or dairy products? _No
If 30, state what he wag furnished

(Yés or No)
tips, meals or other advantages No

Yo or Noj
her it was on a weekly, monthly or ye;rlyaba.sis
~¥/We Manchegier Board & pa exr_Co., Inc. employer of _Irving p. Parker

who was injured on —L4th day of -Sept, 1957
the above is a true and correct statement of the days worked

Year or part of Year that he wag engaged in the occupation h
his accident.
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while in our/my employ do hereby certify that
and gross earnings of said employee during the

€ Was injured in while in our employxpatondax
Since

Manchester Boarg ¢ Paper co., Inc.
Employey,

(Signedq) By Joseph F. Maher, gy. R
Dated at ._JSiCh\mODd' va. this _8th day of Jul . 1958,
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a8 cem e v‘i

Manchester Board & Paper Co.
1850 9th St. Road
Richmond, Virginia.

In Re: Irving F. Parker v. Manchester Board & Paper Co.,
Ine.
C33-89391

Gentlemen:

We enclose herewith a copy of Dr. Carpenter’s letter under
the date of April 17, 1958 from which you will observe that,
in his opinion, the claimant retains no permanent disability as
a result of his injury of September 18, 1957.

We attach herewith also a Final Compensation Settlement
Receipt with the request that the claimant be requested to
execute same and return it to this office at your earliest con-
venience. ,

If for any reason the claimant steadfastly refuses to exe-
cute the Final Receipt, we would appreciate your so advising
us by letter and setting forth his reasons.

Thanking you for your assistance in this matter, we are

Yours very truly,

HARRY C. WIMBERLY
Claims Supervisor.

. ‘I{CW/ffc

Vol. II.
page 23 } JA\{[ES THOMAS TUOKDR M. D.
BEVERLEY BOYDEN CLARY M. D.
ERNEST BETTS C,ARPENTER, M. D.
JAMES B. DALTON, JR., M. D.
401 Medical Arts Building
RICHMOND, VIRGINTIA

April 17, 1958.

Mr. E. F. Clements

Liberty Mutual Insurance Company
18 North Fifth Street ‘
Richmond 19, Virginia

Re: Iclvmo' F. Parker v. Manchester Boald & Paper
: 0
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Dear Mr. Clements:

Irving F. Parker, an employee of Manchester Board and
Paper Company, was last examined by me at your request on.
April 16 in regard to the present condition of his left leg.
This'man sustained a fracture of his left tibia and fibula on
September 14, 1957. He has since returned to work at the
same type of duty he was doing prior to the above accident.
The patient states that his left leg has swelling and he has
soreness on the inside of his left ankle at time.

On examination made at 4 P. M. on April 16 there was no
evidence of swelling or thickening or any soft tissue enlarge-
ment about the left lower leg or ankle or foot as compared to
the right. There was full range of motion of the ankle in
flexion and extension with no evidence of instability of the
supporting ligaments of the ankle. X-rays were repeated
and these show the fracture fragment to be healed in excellent
position. The joint space is well preserved with no evidence
of narrowing and no evidence of irregularity, of the joint
surface. It is my feeling that this man has recovered fully
from the above injury with no evidence of residual dis-
ability. _ ; o

If there is any additional information I can send you re-
garding this man, please let me know.

With kind regards, I am
Most sincerely,
(Signed) EARNEST B CARPENTER, M. D.
EBC/aj |

Vol. II. :
page 24 } : : March 17, 1958.

Claim No. 392-781 Irving F. Parker v. Manchester Board &
Paper Co., Ine. : :
Accident 9-14-57 (C33 89391)

* Mr. Irving F. Parker
4329 Lawson Street
Richmond, Virginia
Dear Sir: |

It appears that you have been requested to report to Dr.
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Carpenter for a final examination to determine whether or
not you have any permanent incapacity, as a result of your
accident of September 14, 1957. - However, as we have not
~received the doctor’s 1ep0rt we assume you have not reported
for this examination.

Unless we réceive the doctor’s rep01t or hear from you with-
in the next fifteen days, we shall upon receipt of final settle--
ment receipt, close our file, subject to your right to-have same
reopened, providing request 1s made to the Commission, with-
in one year from the date of expiration of payments, under an
award of the Commission.

Very truly yours,

.INDUSTRIAL COMMISSION OF
VIRGINIA

Examiner.
sda

cc Liberty Mutual Insurance Company
. 18 North 5th Street
Richmond, Virginia

Vol. II.
- page 25 p LIBERTY MUTUAL I\TSURA\TCP COMPANY

Hasse Bmldmg, 18 North Fifth St., Richmond, Va.

-Januvary 23, 1958.
Mr. Irvmo F. Parker
4329 Lawson Street
Richmond, Virginia

"Re: Irving F. Parker ». Maneheste1 Board & Paper
Co.,, Inc. - .-
(033 89391 ; IC #392-781

Dear Mr. Parker:
Please 1epv01t back to Dr. E. B. Carpenter. for a final Medi-
cal exammanon in connection with your 1113u1V of 9/14/57.

Very truly yours,

(S1oned) F. F. CLEMENTS
Claims Department.
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FFC/gma -

“cc: Dr.' Carpenter .
Industrial Commission.

Dear Dr. ‘C‘arpenfer:

When your examination has been completed, please send
us a report covering the question of whether or not this em-
ployee has sustained any permanent disability as a result of
the above injury; if so, your estimate of the percentage of
disability he will retain. If you feel it is too early to answer
this question, kindly let us know the approximate date
on which you feel it can be determined. ‘

Vol. 11. ~ S .
page 26 } ‘ ‘ January 16, 1958.

Claim No. 392-781 Irving F. Palker V. Manchestel Board &
Paper Co., Inc.
Accident 9-14-57 (C33 89391)

Liberty Mutual Insurance Company
18 North 5th. Street
Richmond, Virginia

Gentlemen:

Please arrange for a final medical examination to determine
whethier or not this claimant has any permanent incapacity,
as a result of his accident of September 14, 1957.

Ve] v t1uly yours,

I\TDUSTRIAL COM\IISSIO\T OF
VIRGINIA - -

ExammeL
sda
Vol. I ' ' ' '
page 2( } F\/ PLOY CR’S SUPPLE\/[E\TTAL RF-
: PORT OF INJURY o

If Employel s I‘lrst Repmt of Injury dld not show that the
injured had returned to work, an Employer’s Supplemental
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Report of Injury should be completed and filed immediately
after return to work of the employee; or at the end of 60 days.
In the event of death of the employee, this report should be
filed immediately.

;1. Name of Employer: MANCHESTER BOARD. &
PAPER CO., INC. -

2. Office address: 1850 9th St. Road, Richmond, Va.
P 3. Insured by LIBERTY MUTUAL INSURANCE COM-

ANY.

4. Named of injured: Irvin Francis Parker.

9. Present addrsss: 4329 Lawson St., Richmond, Va.

6. Date of injury: 14 Sept. 1957. Day of week. Sat., 10:30
A. M. ' :

7. Date Disability began: 15 Sept. 1957, 8:00 P. M.

8. Has injured returned to work? Yes. 19 November 1957,
8:00 A. M. ' .

9. Is injured person earning same wages-as before injury:
Yes. : :

MANCHESTER BOARD &
L PAPER CO., INC.
(Signed) J. F. MAHER, JR.
Pers. Dir. .

Date of this report:
19 Nov. 1957.

Vol. I1. '
page 28 } . December 11, 1957.

Claim No. 392-781-—Irving F. Parker v. Manchester Board
& Paper Co.
Ace. 9-14-57 (33 89391

‘Liberty Mutual Insurance Company
18 North 5th Street

Richmond, Virginia

Gentlemen:

- We have the employer’s letter of November 29, 1957 and
assume he is referring to the final settlement receipt. If so,

we call your attention to the fact that our award of October

14, 1957 remains outstanding and compensation payments
should not be withheld from this claimant. If it is your in-
tention to suspend the payment of compensation, the usual
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application for hearing on the ground of change in condition’
should be executed and filed.

. Very truly yours,

INDUSTRIAL COMMISSION OF
VIRGINIA

- Examiner.

GMS/gh

Vol. I1.
page 29 } MANCHESTER BOARD AND PAPER CO., I\TC
RICHMOND 9, VIRGINIA

November 29, 1957. -

Claim Section-

Liberty Mutual Insurance Company
18 North Fifth Street

Richmond 19, Virginia

Gentlemen:

We are temporarily holding the final memorandum of agree-
ment with regard to settlement and final check for disability
payments in the case of Irving Parker.

Parker is unwilling to sign the agreement until he has been
seen by the attending physician at some indefinite date in De-
cember. It is oyr intention to withhold issuance of this check
until such time as he signs the agreement. If you do not
concur in this action, please advise.

Yours very truly,

MANCHESTER BOARD &
PAPER CO.
(Signed) J. F. MAHER, JR.
Personnel Director.

JFM ;mp

Vol. II. -

page 30 } JAMES THOMAS TUCKER, M. -D.
BEVERLEY BOYDEN CLARY M. D.
EARNEST BETTS CARPENTER M.D.
"JAMES B. DALTON, M. D.
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| RICHMOND, VIRGINIA
November 14, 1957.

Liberty Mutual Insurance Company
18 North 5th Street
Richmond, Virginia

Re: Irving F Parker’v. Manchester Boa1d & Pape1
Company

Gentlemen :

Irving Parker, employee of Manchester Board and Paper
Company was last examined by me on November 13th in re-
gard to injuries sustained to his left leg as a result of an
industrial acecident oceurring on September 14th.

Examination at this time reveals this man to have improved
to the point that I feel he can return to work as of November
25th, 1957. He has not, as yet, reached maximum' recovery
and supplemental 1ep01t regarding the condition of his leo
after full recovery is 1eached will be sent you at that tnne
I cannot say definitely at this time whether he will recover
without residual disability, but should he have any residual
- disability of his leg, I believe it will be of a minimal degree.

With kind regards, I am-
Most sincerely,

(Sloned) K. B. CARPF\TTTR
EARNEST B. CARPENTER, M. D
EBC/mm

Vol. IL
page 31 }

. . . . e

INDUSTRIAL COMMISSION OF VIRGINTA
’ RICHMOND '

~ AWARD
© NOTICE OF

App1 oval of A or eement

mg
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Claim No. 392-781 (C33 89391)
Case of Irving F. Parker-
Ace: 9-14-57 ,
Date October 14, 1957

To Manchestm Board and Paper Co. Inec., (IEmployer)
1850 9th Street Road
Richmond, Virginia -

and Mr. Irving F. Parker, (Employee)
4329 Lawson Street :
Richmond, Virginia

and Liberty Mutual Insurance Company, ('I-nsurahce Carrier)
- 18 North 5th Street '
Richmond, Virginia.

Take notice that the Industrial Commission of Virginia
has examined the memorandum of agreement described above
and entered into October 4, 1957 for the payment of com-
pensation under the Wor l\men s Compensation Act, and in
accordance with the provisions of said Act has approved the

same as follows: $30.00 per week, during mcapac1‘ry, pay-

able weekly, beginning Sept. 22, 1957. .

If any party in 1nte1es’r doubts that the agreement made
has been made strictly accor ding to law, he may address the
Commission with an inquiry or complamt It will recelve
pr omp’r attention.

Your truly,

INDUSTRIAL COMMISSION or
VIRGINIA
M. E. NUCKOLS, JR

Chairman.
Attest:

W. F. BURSEY
Secretary.

In view of the nature of the injury sustained by this claim-
ant, hefore closing the file,” we will require a final medical
10])01'( covering: the queshon of permanent disability.

If incapacity for w ork (disabiltiy) exceeds six (6) weeks,
" compensation is THEN to be paid for the first seven (/)
. days and the Commission so adx ised. Sec. 63-59.
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Vol. 1L
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INDUSTRIAL COMMISSION OF VIRGINIA
RICHMOND

MEMORANDUM OF AGREEMENT AS TO PAYMEVT
OF COMPENSATION.

Claim No. 392-781 (C33-89391

Irving F. Parker Employee
Manchester Board & Paper Co. Dmployer
Liberty Mutual Ins. Co. Insurance Carrier

We Irving F. Parker residing at 4329 Lawson St.

City or Town Richmond State Va. and Manchester Board &
Paper Co., Inc. Office address Richmond, Va. have reached an
agr eement in regard to compensation for the injury sustained
by said employee and submlt the following statement of
facts relative thereto:—

Date of injury 9,/14/57 Date disability began 9/15,/57
Nature of injury Fracture of left tibia
Place of accident Richmond, Va.

Cause of accident bale of paper from pile jammed and in- -

jured foot

Probable length of dlsablhty 9 :

The terms of this agreement under the above facts are as
follows :—

That -the said Irving F. Parker shall receive compensatlon
at the rate of $30. per week based upon an average weekly
wage of $69.34 and that said compensation shall be pavable
Weekly from and including the 22nd day of Sept. month 1957
until terminated in accor dance with the provisions of the
Workmen’s Compensation Law of the State of Virginia.

" J. F. Maher, Jr. Witness
510 Gardiner Road Address
........... <e.....Witness
R, Address

\
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Approved by .........coiiiiiin...
Date of Approval T
(Signed) IRVING F. PARKER
Employee or Dependent
Manchester Board & Paper Co.,
Ine. Employer
Liberty Mutual Insurance Co
Carrier
By F. F. CLENENTS

Title ...,
Date of Agreement 10-4-57,

Vol. II.

" page 33 }

"INDUSTRIAL COMMISSION OF VIRGINIA

RICHMOND 14

October 1, 1957.

- Liberty Mutual Tnsurance Company
18 North 5th Street
* Richmond, Virginia
I. C. Claim No: 392-781 ((C-33-89391)
Employee: Irving Francis Parker
Employer: Manchester Board & Paper Co., Inc.
Date of Accident or Injury: 9-14-57 \

Gentlemen ;

‘We have received report of an accident or injury captioned
as above.

‘We Have: Please File:

[x] Employer’s First Report of Accident, ,
+ Form No. 3 L[]
[x] . - Attending Physmlan S Report Form

No. 6 []

[] Memorandum of Agreement, Form No.
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4 ‘ [x]-

. ) : . or .
[] Supplemental Return to Work Report, :
"~ Form No. 3a [x]

ALL REPORTS AND OTHER DATA INVOLVING -
THIS CLAIM, INCLUDING MEDICAL COSTS, MUST
SHOW THE ABOVE CLATM NUMBER.

After first filing is ma,de do not file further forms or reports
until claim number is furnished you by the Claims Divi-
sion.

Please report at once any error in the above.

* Very truly yours,

INDUSTRIAL COMMISSION OF

VIRGINTA
W. L. ROBINSON
Examiner. -
gt '
Vol. II.
page 34 }
.. [ ] . * * *
INDUSTRIAL COMMISSION OF VIRGINTIA
g RICHMOND
- (33 89391

Case of Indush 1al Comnnssmn
Claim N ..................

EMPLOYER’S FIRST REPORT OF ACCIDENT
(Every question must be'answered)

1. Name of Employer Manchestel Board & Papel Co., Inec.

2. Office address: No. and St. 1850 9th St. Rd. Cltv or .
Town Richmiond State Virginia

3. Insured by: Name of Company Liberty Mutnal In-
surance Co.



Manchester Board and Paper Co. v. Irving F. Parker 47

4. Give nature of business (or article manufactured)
Paperboard Mfrs.

5. (a) Location of plant or place where accident occurred
1850 9th St. Rd., Richmond, Va. Sea. Department
Receiving State if employer’s premises Yes -

(b) If injured in a-mine, did aceident oceur on surface,
underground, shaft, drift or mill —

6. (a) Date of Injury 9-14 1957 Day of week Sat. Hour of
day 10:30 A. M. . ... P. M.

(b} Was injured paid in full for day he was in-
jured? Yes

7. Date incapacity began 9-15 1957 A. M. 7:00

8. Was injured paid in full for day incapacity began? No

9. When did you or foreman first know of 111]111y‘? Im-

_ mediately ' :

10. Name of foreman R. B. McCrone
11. Name of Injured Irving Francis Parker
12. Address: No. and St. 4329 Lawson St. City or Town
- Richmond State Va.
13. Check (V) Married x, Single.., Widowed. ., Widower. .
Divorced..; Male x, Female..; White.., Colored  x

14. Nationality American Speak IEnglish Yes . -

15. Age 22 Did you have on file emplm ment certificate or

penmt"l No

16. (a) Occupation when injured Lift Truck Oper. (b) Was

this his or her regular occupation? Yes .
(If not state in what department or b1 anch of work
regularly employed) — :

17. (a) How long employed by you? 234 mon. (b) Piece or

time worker Tlme (¢) Wages per hour $1.29%

18. (a) No. hours worked per day 8 (b) Wages per day

$10.36 -

(e) No. days worked per week -5 (d) Average weekly
earnings $51.80

(e) If boald lodging, fuel or other advantages were
furnished in addltlon to wages, give estimated Value per
day, week or month —

19. Machme, tool or thing causing injury Bale of paper

20. Kind of power, (ha.nd, foot, electrical, steam, ete.) None

21. Part of machine on which accident occurred—

22. (a) Was safety appliance or regulation provided?

no (b) Was it in use at time? —

23. Was accident caused by injured’s failure to use or

observe safety appliance or regulation? No

24, Describe fully how accident occurred and state what

employee was doing when injured Parker was working
in the Receiving Department in the vieinity of some



48 Supreme Court of Appeals of Virginia

bales of paper. At the time of the accident he was
standing on the floor of the bldg. near his lift truck.
A bale of paper fell from the pile and jammed his foot
between the bale and the lift truck.

25. Name and address of witness C. C. Robinson, MB&P

© Co.- -

26. Nature and location of injury (describe.fully exact loca-
tion of amputation or fractures, right or left) Fracture
external surface of left tibia.

27. Probable length of disability 2 weeks

28. Has injured returned to work? No
If so, daté and hour ............ At what wage $....

29. At what occupation? ..... e T '

30. (a) Name and address of physician Dr. Fred Walls,

- Jr., Medical Arts, Bldg. Richmond Va.
(b) Name and address of hospital ..................

31. Has injured died? No If so, give date of death ......

Date of this report 9-17-57 Firm name Manchester Board &
Paper Co., Inec. , ‘
Signed by J. F. Maher, Jr. Official Title Personnel Director.

- Vol. TI.
page 35}

* * ®* Lk *

INDUSTRIAL COMMISSION OF VIRGINIA
RICHMOND
ATTENDING PHYSICIAN’S REPORT

All questions in this blank should be answered, and the report
should contain an account of all injuries, no matter how
trivial. Fill out blank in ink using pen or typewriter, and mail
promptly to the Commission at its Richmond  office.

1. Name of Injured Person: Irving F. Parker Age: 22
Sex: Male ' g

2. Address: No. and St. 4329 Lawson St. City or Town
Richmond State Va. , ' ’ :

3. Name and Address of Employer: Manchester Board &
Paper Company

4. Date of Accident September 14, 57 Hour 10:30 A. M.
Date disability began September 14, 1957
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. State in patient’s own words where and how accident oc-

curred: ‘‘I caught my left ankle between a bail of paper
and a fork-lift, ”

. (ive accurate description of nature and extent of injury

and state your objective findings: Simple fracture of
external malleolus of left tibia.

. Will the injury result in (a) Permanent defect? No If

SO, What? ..o
(b) Facial or head disfigurement? No

(Permanent disability such as loss of whole or parts of
fingers, facial or head disfigurement, ete., must be accurately
marked on chart on reverse side of this report )

8.
9.

10.
11.
12.°
13.
14.
15.
16.
17.

18.
19.

20.

21.
22.

Is accident above referred to the only cause of patient’s
condition? Yes If not, state contributing causes: ....
Is patient suffering from any disease of the heart, lungs,
brain, kidneys, blood, vascular system or any other
dlsabhlw condition not due to this accident? ........
© Give partlculars ....................................
Has patient any physical impairment due to previous
accident or disease? No Give particulars: ............
Has normal recovery been delayed for any reason? No
Give particulars: ............eiiriiiiit i,
Date of your first treatment: Sept. 14, 1957 Who
engaged your services? Employer
Describe treatment given by you: Examination and
referred to Dr. Ernest B. Carpenter for treatment.
Were X-rays taken? Yes By whom? Dr. Henry
Spencer When? Sept. 14, 1957
X-ray diagnosis: Simple fracture of external malleolus
of left tibia

Was patient treated by anyone else? No By w horn”.l. el
When? ...t
Was patient hospitalized? No Name and address

of hospital: ... .. ..

Date of admission to hospital .... Date of discharge:,.

Is further treatment needed? Yes For how long? 6 weeks
was :

Patient able to resume regular work on: See
will be

report of Dr. Ernest C. Carpenter

was :

Patient able to resume light work on: ......
will be

If death ensued give date: ........................
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- REMARKS: (Give any information of value not included -
‘above) No further treatment needed by me.
I am a duly licensed physician in the State of Virginia _
I was graduated from Medical College of Va. Medical
School in Medicine Year 1947 ’
T certify that I personally examined and treated the above
named patient: ......... . i il
(Signed) Fred Walls, Jr.’ :
Address 706 Medical Arts Building Telephone 25294
Date of this report Sept. 16, 1957 (This report must be
signed by physician) ................. e et

COMPLETE THIS REPORT IMMEDIATELY AFTER
SEEING PATIENT FOR THE FIRST TIME '

Vol. 1I.
page 36 ¢ In conformity with an Order of the Supreme
‘Court of Appeals of Virginia, entered the 19th day -

of January, 1959, in Claim No. 392-781—Irving F. Parker,
employee, v. Manchester Board and Paper Company, em-
ployer—Liberty Mutual Insurance Company, insurance car-
rier, I hereby certify that the foregoing, according to the
records of this Commission, is a true and correct copy of the
file of papers in its entirety in said claim as they appear in the
records of this Commission with the exception, however, of
that portion of the record which was certified by the Secretary
of the Commission under date of the 10th day of November,
1958 and delivered to counsel representing the employer and
carrier. .

Given under my hand and the seal of the Industrial Com-
mission of Virginia, this the 2nd day of February, 1959.

Seal - W.F. BURSEY
: : © Secretary

INDUSTRTAL COMMISSION OF
VIRGINIA. »

A Copy—Teste:
' H. G. TURNER, Clerk. = -
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RULE 5:12—BRIEFS
§1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-

tain:

{a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the questions involved in the appeal.

{c) A clear and concise statcment of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.

(d) With respect to each assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

gc) The signature of at least one attorney practicing in this Court, and his address.

2. Form and Contents of Appellee’s Brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.

(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.

(¢) A statement of the facts which are necessary to correct or amplify (he statement in
appellant’s brief in so far as it is deemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

) Argument in support of the position of appellee.
e The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee’s brief.

§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to cach counsel of
record, or notify each counsel of record of the filing date of the substituted copies.

(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk’s office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk’s office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk’s office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk’s office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office,

(b) Within fourteen days after the brief of the appellee is filed in the clerk’s office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appel-
lant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant’s brief.

(¢) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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