


-- IN THE

Supreme Court of Appeals of. Virginia
A.T RICHMOND

Record No. 4987

VIRGINIA:

In' the Supreme Court of Appeals held at the Supreme
Court 'Of Appeals Building in the City of Richmond on
Thursday the 22nd day of January, 1959.- BARCROFT WOODS, INC.,

'against

ROBERT J. FRANCIS,

Plaintiff in Error,

Defendant in Error.

From the Circuit' Court' of Arlington County

Upon the petition of Barcroft Woods, Inc., a writ of error
and supersedeas is awarded it to a judgment rendered by
the Circuit Court of Arlington County on' the 17th day of
July, 1958, in a certain motion for judgment then therein
depending wherein. Robert J. Francis was plaintiff and
Pomponio Realty Company and the petitioner were de-
fendants; upon the petitioner, or some one for it, entering
into bond with sufficient security before the clerk of the said
circuit court in the penalty of ten thousand dollars, with
condition as the law directs.
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Filed in the Clerk's,pffi<;lethe. 10th day of December, 1956.
I. L.--"L \ :.. l.:' ,

Teste:

'FL BRUCE GREEN, Clerk
VIRGINIA C. LONG, D. C.

MOTION FOR JUDGMENT.

Comes now the plaintiff and states to this Honorable Court
as follows : '.. ,

1. Plaintiff is a resident of Fairfax County, Virginia.
2. Defendant is a realty company licensed to do business

in the Commonwealth of Virginia, with its pl'incipal place
of business located in Arlington County, Virginia. . ,
3. On May 18, 1955, plaintiff' and his now deceased wife,

Margaret B. Francis, entered into a valid, written conditional
,purchas.e agreement, and a valid, written sales contract with
defendant for the purchase of a lot in Lake Barcroft Estates,
Fairfax County, Virginia, and for the construction of a
house thereon, including a number of special modifications
and additions, and for the landscaping and general im-
provement of the property so purchased. Plaintiff has
performed all of his obligations under said contracts.
4. During several discussions between plaintiff and agents

of defendant realty company; taking place prior to the sign-
ing of the abov.ementioned contracts, plaintiff stressed the

essential need for prompt construction because of
page 2 ~ pressing personal problems. As a result of these

discussions, a clause was specifically included in
the above mentioned sales contract stating that time was
of the essence and that the house in question'would be habit-
able and that the plaintiff would be able to occupy said house
on or before Septembel' 1, 1955.
5. In addition, defendant specifically contracted that Lake

Barcroft, known hereinafter as "the lake," would be "cleaned
out" up to the lot purchased by plaintiff, and in consideration
for this promise plaintiff obligated himself to pay the prem-
ium price called for in said contract.
6. Furthermore, defendant contracted in the above men-

tioned conditional purchase agr.eement to completely sod
plaintiff's lot and to install a 40' sand beach.
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7. Due to the negligent actions and omissions of defend-
ant, plaintiff was not able to occupy the house until November
1, 1955 and even at this late date only the second floor of the
house was habitable, the first floor. taking nearly another
month to complete with many items as yet uncompleted. As
a result of defendant's negligent failure to finish the house
on schedule, plaintiff, his gravely ill wife and their family
suffered serious hardship and inconvenience.
S. Although it was specifically provided in the above men-

tioned sales contract that the lake should be cleaned out up
to the plaintiff's property and a beach installed, defendant,
by his wrongful failure to perform said promise within a
reasonable time, has breached the above mentioned contract,
causing great loss to the value and worth of plaintiff's prop-
erty in the amount .of $20,000.00.
9. Defendant has further wrongfully breached the above

mentioned sales contract by failing within a reasonable time
to completely sod plaintiff's lot as provided in the

page 3 r sales contract, and has failed to properly com-
plete many other items of a minor nature. De-

fendant has refused to execute these provisions of the above
mentioned contracts without just cause or reason and despite
continued and insistent requests. by plaintiff that he per-
form.
10. As a result of defendant's negligent actions and his

wrongful refusal to fully execute the terms and provisions
of these valid contracts entered into in good faith by the
plaintiff, plaintiff is seriously damaged financially, has
suffered great personal anguish and inconvenience, all of
which are still continuing. . .

\VHEREFORE,plaintiff demands judgment against de-
fendant in the sum of $30,000.00and costs, and so moves this
Honorable Court.

MURDAUGH STUART MADDEN
Attorney for Plaintiff
212 Little Falls Street
Falls Church, Virginia.

Plaintiff demands a trial by jury 011 all of the issues of this
cause.

• •
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Filed Jan. 3, 1957.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County,
Va.

V. LONG, Deputy Clerk.

MOTION FOR BILL OF' PARTICULARS.

Comes now defendant herein by its counsel, and moves the
Court to r.equire plaintiff to furnish the following particulars
of his claim:

1. File with the Clerk, and furnish defendant with, copies
of the written conditional purchase agreement and written
sales contract referred to in paragraph 3 of the Motion for
Judgment, and advise which was firsfexecuted by the parties.
2. Itemize the "special modifications and additions" re-

ferred to in the said paragraph 3 and the "landscaping and
general improvement of the property," also referred to
therein, if such are not part of the written contracts. If
such are not so part of said contracts, indicate the names
of the patties entering iIito agreements for such modifica~
tions, additions, landscaping and general improvement of the
property, the date or dates such were agreed upon, and the
nature thereof if oral, and if in writing furnish the Clerk and
the defendants copies thereof.
3. To what agents of defendant, by name, did plaintiff al-

leg.edly stress the need for prompt construction referred to in
paragraph 4 of the Motion.
4. The name of the party allegedly obligated to clean

out "the lake" referred to in paragraph 5 of the Motion,
and whether said party enter.ed into any agreement

page 7 ~ with anyone to clean out" the lake," and; if so, the
date of and nature of said agreement.

5. Specify the negligent actions and omissions of defend-
ant referred to in paragraph 7 of the Motion.
6~Itemize the factors causing the alleged great loss to the

value and worth of plaintiff's property, in the aggr.egate of
$20,00'0.00,referred to in paragraph 8 of the Motion and
the amount of damages applicable to each such factor.
7. Specify the" other items of a minor nature," referred
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t'O in paragraph 9 of the Motion, which defendant has 'al-
legedly failed to properly complete.
8. Itemize the factors, and the amount of damages ap-

plicable to each such factor, constituting the remaining $10,-
, 000.00 in damages allegedly suffered by plaintiff.

POMPONIO REALTY COMPANY
By L. LEE BEAN

, Of Counsel. .

page 8 r
•

•

•

•

• •

•

•

•
Filed Feb. 20, 1957.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County,
Va.

By , Deputy Clerk.

BILL OF PARTICULARS.

Comes now the plaintiff and in answer to defendant's mo-
tion for a Bill 'OfParticulars, by counsel states as follows:

(1) Filed herewith and made a part of plaintiff's case
are copies of the written sales contract and written conditional
,purchase agreement referred to in plaintiff's Motion for
'Judgment. It is plaintiff's recollection that the sales con-
tract was executed just prior to the conditional purchase
agreement. '

(2) All of the items referred to in paragraph 3, of the
M'Otion for Bill of Particulars are part of and included in
the written contracts.

(3) The agents of defendant, referred to in paragraph
3 of the Motion for Bill of Particulars are Mr. Anthony
Dennis and Mr. Lincoln Vance.

(4) Defendant specifically' obligated himself to clean out
the lake in the contracts herein sued upon. Plaintiff has
no specific knowledge of the nature of any agreement between
defendant and any other person with reference to cleaning

.out the lake.'
page 9 r (5) The negligent acts and omissions referred to

in paragraph 7'Of the Motion for Judgment are
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, .

defendant's failure to' supply sufficient men and materials at
the times and places needed and with the qualifications neces-
sary for completing the contract' properly and on time.
(6) The factors causing the loss of value and worth of

plaintiff's property in the aggregate of Twenty Thousand
($20,000) Dollars were as follows:

(a) A Fifteen Thousand ($15,000) Dollar premium on
the value of "lake front lots" which plaintiff contracted to
buy but which plaintiff does not have.
(b) A Five Thousand ($5,000) Dollar loss in various

omissions and failures as follows:

i. Basement not properly panelled.
ii. Lawn not properly sodded.
iii. Beach not "installed.
iv. Guttering not properly painted.
v. Beams in house stained wrong color.
vi. Kitchen baseboard not painted as specified.
vii. Broken bricks in house not replaced.

(7) The response to question 7 of the Motion for Bill of
Particulars in contained in paragraph (6) above. .
(8) The additional Ten Thousand ($10,000') Dollars in

damage suffered by plaintiff is comprised of inconvenience,
hardship and suffering caused plaintiff and his family by
defendant's failure to complete the house on time. The en-
joyment of this house was of extraordinary importance to
plaintiff due to the serious illness of his wife, all of which
was well known' to the defendant.

ROBERT J. FRANCIS
.By Counsel.

• • • • •

page 14 ~

• • • • •
DEMURRER.

. Comes now the defendant and states that the Motion for
Judgment as particularized in the Bill of Particulars is not
sufficient in law and does not set forth a claim or claims for
which. relief may be granted by reason of the following:
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, 1. The proper party orpartiesdefeIidant are not before
the Court ..

2. The record shows on its face that plaintiff does not state
a cause of action against this defendant.

3. For other matters apparent on the face of the record.

POMPONIO REALTY CO.
By Counsel.

Filed Feb. 28, 1957.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County,
Va.

By V. LONG, Deputy Clerk.

page 15 r
•

•

. .

•

•

•

ORDER.

•

..
•

•

This 28th day of March, 1957, came the Plaintiff by coun-
sel, and asked leave of this Court to file his amended Motion
for Judgment, and by and with consent of the counsel for
defendants:

IT IS ADJUDGED, ORDERED and DECREED, that
Plaintiff's amended Motion for Judgment which has been
deposited in the Clerk's office of this -Court be and the same
hereby is ordered filed in this cause.. .

Enter this 28th day of March, 1957.

:,\iVILLIAM D. MEDLEY, Judge .

page 17 ~
•

•

•

•

•

•

•

•

•

•
Filed March 28, 1957.

H~ BRUCE GREEN, Clerk
By M.ACD. RICE, Dep. Clerk.
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AMENDED' MOTION FOR JUDGMENT.

Comes now the plaiiitiff. and states to this Honorable
Court as follows: " .

1. Plaintiff is a resident of F'airfax County, Virginia.
2. Defendant Pomponio Realty Company is a realty com-

pany licensed to do business in the Commonwealth of Vir-
ginia, with its principal place of business located .in Ar-
lington County, Virginia.
3. Defendant Barcroft ,7\f oods, Inc., is a construction com-

pany, with its principal place of business located in Arling-
ton County, Virginia.
4. On May 18, 1955, plaintiff and his now deceased wife,

Margaret B. Francis, entered into a valid, written conditional
purchase agreement, and a valid, written sales contract with
defendants for the purchase of a lot in Lake Barcroft Estates,
Fairfax County, Virginia, and for the construction of a house
thereon, including a number of special modifications and

additions, and for the landscaping and general
page 18r improvement of the property so purchased. Plain-

tiff has performed all of his obligations under said
contract.
5. During several discussions between plaintiff and agents

of the defendant companies, taking place prior to the sign-
ing of the above mentioned contracts, plaintiff stress.ed the
essential need for prompt construction because of pressing
personal problems. As a result of these discussions, a clause
was specifically included in the above mentioned sales con-
tract stating that time "vas of the essence and that the house
in question would be habitable and that the plaintiff would
be able to occupy said house on or before September 1,
1955.
6. In addition, defendants specifically contracted that Lake

Barcroft, known hereinafter as "the lake," .wouldbe "cleaned
out" up to the lot purchased by plaintiff, and in considera-
tion for this promise plaintiff obligated himself to pay the
premium price called for in said contract.
7. Furthermore, defendants contracted in the above men-

tioned conditional purchase agreement to completely sod
plaintiff's lot and to install a 40/ sand beach.
8. Due to the negligent actions and omissions of defend-

ants, plaintiff was not able to occupy the house until N0-
v.ember 1, 1955 and even at this late date onlv the second
floor of the ho~se was habitable, the first floor taking nearly
another month to complete with many items as yet uncom-
pleted. As a result of defendants' negligent failure to finish
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the house on schedule; plaintiff, his gravely ill wife and their
family suffered serious hardship and inconvenience and
grievous mental and physical suffering.
9. Although it was specifically provided in the above men-

tioned sales contract that the lake should be cleaned out up
to the plaintiff's property and a beach installed, defendants,
by their wrongful failure to perform said promise within a

reasonable time, have breached the above men-
page 19 r tioned contract, causing great loss to the value and

worth of plaintiff's property in the amount of
$20',0'00.00'.

10'. Defendants have further wrongfully hreached the above
mentioned sales contract by failing within a reasonable" time
to completely sod plaintiff's lot as provided in the sales
contract, and have failed to properly complete many other
items of a minor nature. Defendants have refused to execute
thes'e provisions of the above mentioned contracts without
just cause or reason and despite" continued and insistent re-
quests hy plaintiff that they perform.
11. As a result of defendants' negligent actions and their

wrongful refusal to fully execute the terms and provisions
of these valid contracts ,entered into in good faith by the
plaintiff, plaintiff is seriously damaged financially, has suf-
fered p;reat personal anguish and inconvenience, all of which
"are still continuing.

WHEREFORE, plaintiff demands judgment against de-
fendants in" the sum of $30,000.00 mid costs, and so moves
this Honorable Court.

MURDAUGH STUART MADDEN
Attorney for Plaintiff
212 Little Falls Street
Falls' Church, Virginia .

• • • • . .

Plaintiff demands a trial by jury on all of the issues of
this cause.

page 20 r .. • • •

Filed March 28, 1957.

H. BRUCE GREEN, Clerk
By MAC D. RICE, Dep. Clerk.
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DEMURRRER TO AMENDED MOTION FOR
JUDGMENT.

Comes now the defendants herein and state that the
Amended Motion' for Judgment, and Bill of Particulars
earlier filed, are not sufficient in ,law and do not set forth
a claim or claims for which relief may be granted by reason
of the following:

1. A necessary party to the cause has not been joined as
a defendant, to-wit, Barcroft Lake Shores, Inc.
2. Damages claimed by plaintiff are too remote, specula-

tive, uncertain and contingent to be recoverable in respect
to Paragraph (6) (a) and Paragraph (8) of the Bill of.
Particulars. ,
3. For other matters apparent on the face of the record.

THE 28th day of ~1:arch1957 this case was heard on the
demurrer to the amended motion for Judgment, which said
matter the Court took under advisement.

Entered this 29th day of March, 1957.

WILLIAM D. MEDLEY, Judge .

page 22 ~

• •

•

• • •

•
To: M. S. Madden, Esq., Attorney for Plaintiff.

L. L. Bean, Esq., Attorney for Defendant.

This case was heard on the Amended Motion for Judg-
ment, the Bill of Particulars earlier filed, the Demurrer of .
Defendants to said Amended Motion for Judgment arid to
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Paragraph 6a and Paragraph 8 of said Bill of Particulars,
argument of counsel on said demurrer, and memoranda filed
by counsel.
Upon consideration whereof the Court is of the opinion

that the demurrer of Defendant should be sustained as to
Paragraph 8 .of the Bill of Particulars and overruled as to
other matters raised by said demurrer. It is noted that the
allegations of Paragraph 8 of the Amended M.otion for
Judgment are, in effect, the same as Paragraph 8 of the Bill
of Particulars and therefore, the Court's ruling applies also
to said Paragraph 8 .of the Amended Motion for Judgment.
An order should be prepared pursuant to this memoran-

dum and, after ,endorsement by counsel of record, be pre-
sented for entry. Such order should provide for the filing
by defendants of grounds of defense within a specified time.

January 22, 1958.

WILLIAM D. MEDLEY, Judge.

page 23 ~

• • •

ORDER.

• •

This Cause came on, to he heard this 3rd day of February,
1958, upon the papers formerly filed and read herein, and
particularly upon the demurrer filed by defendants to the
amended motion for judgment and to paragraph 6 (a) and
paragraph 8 of. the bill of particulars, argument of counsel
and memoranda filed, and
The C.ourt having duly and carefully considered the same,

it is

ADJUDGED AND ORDERED that the demurrer be, and
the same hereby is, sustained as to paragraph 8 of the
amended motion for judgment. and paragraph 8 of the bill
of particulars, to which ruling of the Court plaintiff excepts,
and it is further

ADJUDG ED AND ORDERED that the demurrer be, and
the same hereby is, overruled as to the other allegations of
the amended motion for judgment and of the bill of parti-
culars, to which ruling of the Court defendants except; and
it is further
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ADJUDGED AND ORDERED that the' defendants shall
have 21 days from the entry of this order within which to file
their grounds of defense.

pag,e 24 r AND THIS CAUSE IS CONTINUED.

Entered: February 3, 1958.

WILLIAM D. MEDLEY, Judge .

• • • • •
page 25 r

• • • • •
Filed Feb. 20, 1958.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County, Va.

By R. H. WHITE, Deputy Clerk.

GROUNDS OF DEFENSE.

Come now the defendants herein and for their gr,ounds of
defense to the amended motion for judgment, as particula-
rized in the bill of particulars, respectfully state:

1. Admit the allegations contained in paragraph 1 of the
amended bill.
2. Admit the allegations contained in paragraph 2 of the

amended bill. .
3. Admit the allegations contained in paragraph 3 of the

amended bill.
4. Admit that plaintiff and his wife entered into the con-

tracts referred to in paragraph 4 of said amended bill, but
neither admit nor deny, and demand strict proof, of the
remaining allegations contained in said paragraph.
5. Admit that discussions were had between plaintiff and

defendants' agents, but not of the nature alleged in para-
graph 5 of the amended bill. Deny the r,emaining allegations
thereof and demand strict proof thereof, affirmatively al-
leging that the contracts referred to speak for themselv;es.

6. Admit that portion of the allegations con-
page 26 r tained iIi paragraph 6 of the amended bill which is

reflected in the contracts r,eferred to, but deny and
demand strict proof of the remainder of said allegations.
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7. Admit that partian 'Oftheallegatians cantained in para-
graph 7 'Ofthe amended bill which is reflected in the cantracts
referred ta, but deny and demand strict praof of the re~
mainder 'Ofsaid allegatians.
8. Deny and demand strict praaf 'Of theallegatians can-

tained in paragraph 8 'Ofthe amended bill.
9. Deny and demand strict -pTl;Jaf'Of the allegatians can-

tained in paragraph 9 'Ofthe amended bill.
10. Deny and demand strict -praof 'Ofthe allegatians can-

tained in paragraph 10 'Ofthe amended bill.
11. Deny and demand strict proof of the allegatians con-

tained ,in paragraph 11 'Ofthe amended bill.

WHEREFORE, defendants pray ta be hence dismissed,
with their casts.

P'OMP'ONI'OREALTY C'OMPANY and
BARCR'OFT W'O'ODS,INC'ORP'O-
RATED

By L. LEE BEAN
'Of Counsel.

page 27 r
•

•

•

•

•

•

•

•

•

•
Pretrial praceedings, April 24, 1958.

BEF'ORE: WILLIAM D. MEDLEY, Judge.

Present: Far the Plaintiff: M. S. Madden, Esq.
For the Defendant: L. L. Bean, Esq.

This is a Motion far Judgment of $20,000.

Facts: Plaintiff is a resident 'OfFairfax County, Virginia.
Defendant Pomponio Realty Company is a Realty Campany
licensed to do business in Virginia, with its principal place
'Ofbusiness located in Arlington. Defendant Barcroft 'Voods
Inc., is a construction company with its principal place 'Of
business in Arlington.
'OnMay 18, 1955, plaintiff and his deceased wife, Margaret

B. Francis, enter,ed into a valid, written conditional -purchase
agreement and a "V W" sales contract with defendants for



14 Supreme Court of Appeals of Virginia

purchase of a lot in Lake Barcroft Estates, Fairfax, and for
construction of a house thereon.

Plaintiff alleges:

That he has performed all his obligations under the con-
tract; that, prior to the signing of the contracts, in dis-
cussions between plaintiff' and defendants' agents, plaintiff
stressed the need for prompt construction because of press-
ing personal problems; that, as a .result, a clause was included
in the sales contract stating that time was of the essence
and that the house would be habitable and that plaintiff
would be able to occupy the house on September 1, 1955;
that de£endantscontracted that Lake Barcroft would be
"cleaned out" up to plaintiff's lot and in consideration for
this promise, plaintiff obligated himself to pay the premium
price called for in the contract; that defendants contracted
in the conditional purchase agreement to completely sod
plaintiff's lot and install a 40 foot sand beach; that, due to
defendants' negligent actions and omissions, plaintiff could
not occupy the house until November 1, 1955 and even then
only the second floor was habitable; that it was almost a
month before the n.rst floor was habitable; that defendants
breached the sales contract in failing to clean up the lake
and install the beach within a reasonable time, thereby
causing $20,000 loss in the value of plaintiff's property; that
defendants wrongfully breached the sales contract in failing
to completely sod plaintiff's lot within a reasonable time;
that def.endants have refused to execute these provisions of
the contracts without just cause or reason and despite con-
tinued and insistent requests by plaintiff that they perform;
that, as a result of defendants' negligent actions and wrongful
refusal to perform the contracts which were entered into in
good faith by plaintiff, plaintiff is seriously damaged finan-

cially.
page 28 r Defendants deny plaintiff's allegations, except

as set forth in "Facts" above, and demand strict
proof thereof.
Defendants admit the contracts but deny that they con-

tracted to "clean out" the lake.
Defendants further deny that they were to install the beach

until the lake was lower,ed by Lake Barcroft Shores, Inc.
. This case is set for trial by jury on July 9, 1958.

WILLIAM D. MEDLEY, Judge .

• • • • •
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page 30 r
• • • • •

THE 9th day of July 1958 came the Plaintiff by his At-
torney, David B. Kinney and the Defendant by its Attorney,
L. Lee Bean.

WHEREUPON neither. side requiring the services of a
jury, all matters of law and fact were presented to the Court
for determination.

THEREUPON opening statements were made to the Court
by counsel for Plaint~ff and Defendant until the Court ad-
journed for the luncheon recess.

'VHEREUPON after the luncheon recess, counsel again
proceeded to introduce his evidence until the Court ad-
journed to July 10, 1958, at. 10 :00 A. M.

Entered this 10th day of July, 1958.

EMERY N. HOSMER, Judge .

page 31 r
•

•

•

•

•

•

•

•

•

•
PURSUANT to adjournment the 10th day of July 1958

came the Plaintiff by his counsel, Murdaugh S. Madden and
David. Kinney and the Defendant b}T its counsel, L. Lee
Bean;

,mEREUPON counsel for Plaintiff again proceeded to
introduce his evidence and at the conclusion of which counsel
for the Defendant moved to strike the evidence of the Plain-
tiff, which said motion was denied by the Court and to which
ruling of the Court, the Defendant excepted.

THEREUPON counsel for the De£endant proceeded to
introduce his evidence until the Court adjourned £01' the
luncheon recess.

WHEREUPON after the luncheon recess counsel for the
Defendant again proceeded to introduce his evidence, at
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the conclusion thereof counsel fDr Plaintiff and Defendant
submitted the case to the Court without argument. .

THEREUPON the Court took the case under advisement
and adjDurned.

Entered this 11th day of July, 1958.

EMERYN. HOSMER, Judge .

•

•

•

•

•

•

•

•

•

•
The Court is of the .opinion, after careful consideration

of all the evidence in this case, that the plaintiff is entitled
to recover from the defendant, Barcroft ,¥oods, Incorporated,
the sum 'Of$7,92-5.00damages f'Orbreach of contract as fol-
lows: .

For failure to clean 'Out lake and install a
sand beach $7,100.00

Failure to panel cinder block walls in base- '
ment 385.00

Fail"';lreto properly paint gravel strip or fiash-
mg 140.00

Failure to finish sodding lot 300.00

Total $7,925.00

Counsel for plaintiff will prepare and present for entry
an order of judgment endorsed by counsel for all parties
for the amDunt of damages awarded herein.

July 14, 1958.

EMERY N. HOSMER, Judge.

page 33 r
• • • • ..

ON THE 9TH AND 10TH DAYS 'OfJuly, 1958, appeared
the plaintiff and bis counsel, Murdaugh .s. Madden and David
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B. Kinney, and the defendant by its counsel, L. Lee Bean,
for the trial of this case.

NEITHER SIDE requesting the services of a jury, all
matters of law and fact were presented to the Court. for de-
termina tion .

.UPON CONSIDERATION ,VHEREOF', it is the opinion
of the Court that the plaintiff should recover of and from

,the defendant Barcroft Woods, Incorporated, and that the
plaintiff shall recover nothing from Pomponio Realty Com-
pany, a corporation.

IT IS, THEREFORE, THE JUDGMENT of the Court, the
defendant Barcroft Woods, Inc., duly excepting to this ruling,
that the plaintiff recover of a:nd from the defendant Barcroft
\!iToods, Incorporated, the SUm of Seven Thousand, Nine
Hundred and Twenty-Five Dollars ($7,925.00'), plus the plain-
tiff's costs of court expended herein; said sum ($7,925.00')
representing damages as follows:

For failure to clean out lake and install a sand
beach $7,100.00

Failure to panel. cinder block walls in base-
.ment 385.00

Failt;tre to properly paint gravel strip or fiash-
mg 140.00

page 34 r
Failure to finish sodding lot

Total

300.00

$7,925.00

Enteted this 17th day of July, 1958.

EMERY N. HOSMER, Judge .

page 35 r •.
•

•

•

•.
•
•.

•

•

Filed Aug. 25, 1958.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County, Va.

By V. LONG, Deputy Clerk.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. .

To: H. Bruce Green, Clerk
Circuit Court of Arlington County
Arlington, Virginia

Defendant Barcroft Woods, Inc., by its attorneys, hereby
gives notice, pursuant to the provisions of 8ection 4, Rule
5 :1, of the Rules of the Supreme Court of Appeals of Vi~'-
ginia, as amended, of its appeal from that certain Judgment
Order entered in the above-styled cas'e -on July 17, 1958,
in which plaintiff, Robert J. Francis, was granted judgment
against the said defendant in the, sum of Seven Thousand
Nine Hundred Twenty-five and 00/100 Dollars ($7,925.00),
plus plaintiff's costs of court expended.
Further, pursuant to the said Rules, said defendant as-

signs the following errors:

1. The Court erred as a matter of law in overruling de-
fendant's demurrer as to the failure of plaintiff to join as a
defendant Barcroft Lake Shores, Inc.
2. The Court erred as a matter' of law in overruling

defendant's demurrer as to the allegations in other than
paragraph 8 of the plaintiff's amended motion for judgment

and the bill of particulars filed by plaintiff.
page 36, r 3. The Court erred as a matter of law in over-

ruling said defendant's motion to strike the plain-
tiff's evidence at the conclusion of the presentation of plain-
tiff's case.
4. The Court erred as a matter of law and fact in holding

that said defendant contracted to "clean out" Lake Barcroft
next to plaintiff's lot.
5. The Court erred as a matter of law and fact in holding

that' said defendant contracted to install. the plaintiff's,
beach prior to the lowering of Lake Barcroft by Barcroft
Lake Shores, Inc., or in holding that said defendant con-
tract,ed to lower said lake, as well as install said beach.
6. The Court erred as a matter of law and fact in holding

that said defendant failed (a) to panel cinder block walls
in plaintiff's basement; (b) to properly paint gravel strip
or flashing and (c) to 'finish' sodding the lot.
7. The Court erred as a matter of law in admitting, over

the objections and exceptions of said defendant, certain im-
proper, incompetent and irrelevant evidence offered by plain-
tiff.
8. The Court erred as a matter of law and fact in relying

upon the evidence referred to in paragraph 7, supra, in find-
ing judgment against said defendant.
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9. The Court erred as a matter of law and fact in allowing
plaintiff to recover judgment against said defendant.

Said defendant will make timely application for writ of
error and suspension and/or supersedeas.

BEAN AND SIZEMORE
By L. LEE BEAN

Counsel for Defendant
Barcroft Woods, Inc .

page 37 ~
•

•

•

•

•
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•

•

•
ORDER GRANTING SUSPENSION BOND.

This Cause came on to be heard upon the papers form-
erly filed and read herein and particularly upon the Notice
"qfMotion for Suspension Bond, and

IT APPEARING TO THE COURT that said motion is
proper and should be granted, pursuant to Section 8-465,
Code of Virginia '(1950), as amended, it is

ADJUDGED AND ORDERED that the judgment order
be, and the same hereby is, suspended as to ,execution there-
on for a period of 60 days from the date hereof and there-
after until the petition for appeal is acted on by the Supreme
Court of Appeals, provided (1) said petition for appeal is
filed within four (4) months from the date of the judgment
order; (2) provided, further, that defendant, or someone
acting for it, files a bond in the Clerk's office,with surety to be
approved by the Clerk, in the penalty of $10,000.00, the
condition of said bond reciting the judgment, and the inten-
tion of said defendant to present such petition; and providing
for the payment of all such damag-es as may accrue to an~r
person by reason of such suspension in case a supersedeas
to such judg-ment he not petitioned for within such time, or

if so petitioned for should not be allowed and be
page 38 r effectual within the time so specified.

Entered this 26th day of August, 1958.

EMERY N. HOSMER, Judge .

• • • • •
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page 39 r
• • • • •

NOTICE OF MOTION FOR SUSPEN.SION BOND.

To: David B. Kinney
Murdaugh S. Madden
Counsel for Plaintiff.

Comes now Barcroft VVoods, Inc., defendant herein, by
counsel, pursuant to Section 8-465, Code of Virginia, (1950')
as amended, and moves the Court for an order suspending
the execution .of the judgment herein for a reasonable time
pending presentation of petition for appeal and the granting
of a writ herein.

BEAN AND SIZEMORE
By L. LEE BEAN

Counsel for Defendant
Barcroft V\Toods, Inc.

Legal and timely se'rvice accepted this 25th day of August,
1958.

DAVID B. KINNEY
MURDAUGH S. MADDEN

By DAVID B. KINNEY
Counsel for Plaintiff.

F'iled Aug. 26, 1958.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County, Va.

By V. LONG, Deputy Clerk.

page 40' r The Commonwealth of Virginia:

Know all Men by these Presents, That we, Barcroft W{)ods
Inc., Principal, American Surety Company, a corporation,
Sur.ety by Edward J. Thoma, Atty. in fact are held and
firmly bound unto Robert J. F'rancis et al. in the Sum of
Ten Thousand and 00/100' (10,000.00) Dollars, to the payment
whereof, well and truly to be made to the said Robert J.
Francis et al. we bind ourselves, and each of us, our and
each of our heirs, executors and administrators, jointly and
severally, firmly by these presents. And we hereby waive
the benefit of our homestead exemption as to this obligation.
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Sealed with our seals, and dated this 26 day of August, on,e
thousand nine hund.r.ea fifty-eight.

The Condition ,of The Above Obligation Is Such,. That
whereas, on July 17, 1958, the said Robert J. Francis ob-
tained a judgment against the said Barcroft ,¥ oods, Inc.,
in the sum of $7,925.00, together with court costs, in Law
No. 60'37, Arlington-Circuit Court; and, 'whereas, Barcroft
Woods, Inc., intends to file a' petition for appeal of said
judgment to the Supreme Court of Appeals of Virginia; and
whereas, pursuant to order of the Court entered August 26,
1958, the said obligors bind themselves to pay all damages
as may accrue to the said Robert J. Francis or any person
of interest by reason of the suspension of such judgment in
case a su,persedeas to such judgment be not petitioned for
within such time or if so petitioned for should not he al-
lowed and be effectual within the. time so specified, then this
obligation to be void; otherwise to remain full force and
virtue.

BARCROFT WOOD, INC.
By REECE POMPONIO

President

(Seal)
(8eal)

(Seal)
(Seal)

AMERICAN SURETY
COMPANY

By ED,¥ ARD J. THOMA
.Attorne}T in F'act.

In the Clerk's Office of the Circuit Court for the County
of Arlington, the 26 day of August, 1958:

This bond was executed and ackn?wledged by' the obligors,
and ordered to he recorded. AmerIcan Surety Company By
.Edward J. Thoma, Atty. in Fact the surety therein having
first justified on oath that its estate, after the payment
of all its just debts, and those for which it is bound as
security for others, and expects to hav'e to pay, is worth the
sum of Ten Thousand Dollars, over and above all exemptions
allowed by law.

- Teste:
H. BRUCE GREEN. Clerk

By VIRGINIA C. LONG,
Deputy Clerk.

page 41 r
• • • • •
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-NOTICE.

To: David B. Kinney, Esq.
Murdaugh S. Madden, Esq.
Counsel for _Plaintiff
Court Hous,e Square
Arlington 1, Virginia.

In accordance with Rule 5 :1, Section 3 (f) of the Rules
of the Supreme Court of Appeals, and pursuant to our tele-
phone conversations of September 8, 1958, and September
12, 1958, in which you indicated that you would review your
true copy of the transcript in the above case, you are hereby
notified that I will tender the original of the transcript, with
inked minor corrections noted on certain pagesther,eof, to
the Honorable Emery N. Hosmer, Circuit Judge, at 9 :30
A. M., Monday, September 15, 1958, in his chambers.

BEAN AND SIZEMORE
By L. LEE BEAN

Counsel for Defendant
Barcroft Woods, Inc.

Service of copies hereof accepted this 12th day of Sep-
. tember, 1958.

DAVID B. KINNEY
MURDAUGH S..MADDEN

By DAVID B. KINNEY

Filed Sep. 12, 1958.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County; Va.

By V. LONG, Deputy Clerk.

• • •
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VIRGINIA:

ROBERT J. FRANCIS
558 Waterway Drive
Lake Barcroft
Falls. Church, Va.,

v.
POMPONIO REALTY COMPANY,
A Body Corporate .
2222 ,Vilson Boulevard
Arlington, Va.,

BARCROFT WOODS, INC.,
A Body Corporate
2222Wilson Boulevard
Arlington, Va.,

AT LAW NO. 6037.

Plain tiff.

I :

. Defendants.

Arlington County, Virginia
Wednesday, July.9, 1958.

The above-entitled matter came on for hearing before Judge
WILLIAM HENRY HOSMER, in the Circuit Court of Ar-
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lington County, Virginia, ,iVednesday, July 9, 1958, at 10:00
'0 'c1oeka. m.

Appearances: On behalf of the Plaintiff: David B. Kin-
ney, Esquire, Murdaugh Stuart Madden, Esq.
On behalf of the Defendants: L. Lee Bean, Esq.

page 2 ( PRO C E E DIN G S.

The Caurt: All right, gentlemen, are you ready ~ Do you
want to make an opening statement ~
Mr. Kinney: Yes. I think ,ve should exclude the witnesses,

your Honor.
The Court: All the witnesses who will testify in this case,

Game forward and be sworn. I will ask you to leavlethe Court-
raom, but remain where you can be called.
Mr. Kinney: Your Honor, I understand that there is one,

possibly two other witnesses that I know of. One I have my-
self, and I understalld there is another witness who promised
to be here for the defendant, and when they come in, we might
interrupt and let them be sworn.
The Court: When they come in, they,will be sworn.
Mr. Bean: I have been advised that one of the witnesses,

Colonel Ba:rger, will be here 'with Mr. Andy Clark.
Mr. Kinney: Y,our Honor, this ca.s'earose 'Originally back

in 1955. Mr. Francis and his wife were desirous of finding a
home for themselves and their family. In their search for a
house, they went at one time to Lake Barcroft. In that area,
among their contacts was a Mr. Lincoln Vance, who repre-
sented Pomponio Realty, who ,vere at that time building
houses in the area.
One of the houses in particular was a house called the Trend-

setter. It was back from the lal{,e,itself. It was a
page 3 ( house that appealed to Mr. Francis and his wife.

The sale price, I believe, was $36,950.00', possibly
$36,500.00. He showed interest in that house, and informed
Mr. Vance he would be interested in a house ,of that type;
that he was interested in a lake fr,ont lot, or Mr. Vance sug-
g.ested to him that a lake front lot might be an answer to his
problem. He informed Mr. Vance that he had a time problem
on several elements. One, he wanted to get the children in
school in September, two, the house where he was living in
the District, his lease was up, and possibly most important,
his wife was fatally ill with cancer, so he proceeded to con-
tract to buy the Trendsetter on a lake-front lot, and he was
shown a plat by Mr. Vance of Lot 683, I beli~v,e,maybe it is
685, and was told by Mr. Vance that this lot would be the best
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one. It would be away from the proposed beach. It had an
approach point, out into the lake, and that he could have his
choice of 10ts, and he would recommend that he take this par:-
ticular lot.
He then contracted to buy this house and pay a premium,

the difference between the Trendsetter on the property back
up from the lake, and the lake front property, being approxi-
mately $10,000.00'. He agr,eed to buy the lake front lot 'with
the Trendsetter on it for $46,000.00.
Before signing that contract on 1\1:ay18th, Mr. F'rancis and

Mr. Vance-Mr. Francis was obviously aware that
.page 4 r there wasn't a lake present vvhenhe looked at the

lot. He wished assurance that it would be done by
the time, ,or as soon thereafter as his hous,e was completed.
He was taken to a Colonel Barger by Mr. Vance, and he,was
taken there for the purpose of reassurance that the lake
would be dug out.
Upon the assurance of Mr. Barger that that Fall v;7henthe

lake was lowered, he would have a lak,e in front of him; that
it would be cleaned out. He told him that bulldoMrs 'would
come in. Chemicals would be used to stop the vegitation,
water would be lower,ed and bulldozers would come in; that
he would have a lake indeed, that was twenty feet out and six
feet deep, that would slope 'out from his very lot and would
gradually after twenty f,eet,be over his head.
Mr. Vance, thus having reassured Mr. F'rancis that the lake

would be there, put a provision in the contract that read: "It
is understood that the lake will be cleaned out by Barcroft
Lake Shor,es, Inc." The plaintiff takes the position that
would he the same. That it is understood that Joe Blow will
do the siding, and that Martin will db the roofing. He had
no way of knowing what connection Barger or Pomponio cir
Barcroft Lake Shores, Inc. and Barcroft Homes, Barcroft
Estates, what their exact connection was. He was not in-
formed what their connection was. He was also induced to

sign the contract. He did sign it, and made a pro-
page 5 r vision in the contract that time would be of the

essence, which is in the contract.
He proposed to pay for this house by trading another house

he had in the District, and received a credit of $8,650.00on
his District house to apply to his Lake Barcroft house. He
'was then to pay $230.00per month, $200.00'of which was to
apply to interest, insurance and taxes, and $30.00to principal.
He signed that contract, also.
In the contract, it was provided that the house to be built

would be the Trendsetter, which was a house already estab-
lished. It had a bar in the basement, with all cinder' block
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walls in basement to be panelled. The purchaser to have the
aptian 'Of re-arranging first flaar and basement partitians,
provided no basic structural changes were involved. Sale to
include certain items.
In additian thereta, Mr. Francis, after being reassured that

he wauld have a lake, was tald and accepted, and that he
would not 'Onlyhave a lake, but hav'e a farty-faat sanded beach
in front 'Of his property, and sa placed in the terms 'Of the can-
tract. He wanted a lot completely sadded and sa placed that
term in the cantract. He wanted shrubbery and have a sand
beach installed.
Naw, that has nat been dane, nor has the sadding been dane.

That is part iQfthe plan taday. They cantracted
page 6 r that the hause would be habitable by September,

1955. As a matter of fact, he moved inta the second
stary in Navember, 1955. A manth later, the first floar was
finished, in December, and in January, his wife passed along.
The exact dimensions iQfthe width 'Of the beach :were alsa

placed in the cantract. Mr. Francis dealt exclusively with
Pamponia Realty and Barcroft Waods, Inc. and Barcroft
Estates, through Mr. Vance, and thraugh Mr. Racco Pom-
pania, ta the extent they have received the entire benefit 'Of
the contract, and ta 'Our knowledge, Mr. Barger has received
no benefit fr,omthe contract. Mr. Francis has received letters
and was told at the time that he cauld be assured that the lake
would be cleaned aut, because the Pamponios had a much
greater stake in having the lake cle;med aut than he did with
'One lot, and has so received assurance in writing after his can-
tract, from the Pampanio firm.
He has no privity 'Ofcantract with Barger, 'Orwith a firm

that Barger deals thraugh, to-wit, Barcraft Lake Shares, Inc.
He has dealt exclusively with Pompania. They have received
the entire benefits from the contract, and he looks ta them for
recav,ery, and asks that his major damage be the value iQfthe
hause, as he contracted for, that is, with the lake front prop-
erty being premium property, the difference between the

value 'Ofthe hause and the premium lat which he
page 7 r contracted fiQr,and that which he received. We will

present expert testimony as ta the value 'Of the
property as he received it, and as he contracted to receive it.
We alsa have claims far items that were nat done, some iQf

which have been mentioned, 'Orwere done impraperly. Thase
particular items total approximately $3,0'00.0'0'.The value 'Of
the hause and lot, the lot, the lot supposedly being a lake
frant praperty and bringing a premium, and will come aut in
the testimany ta beappraximately $10',0'0'0'.0'0',and that is the
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recovery that the plaintiff is asking from the def'endants to-
day, and respectfully asks.
The Court:. Your suit is against Pomponio Realty Com-

pany and Barcroft \'\Toods, Inc., both corporations 1
Mr. Kinney: Yes, sir.
The Court: What connection in the case does Lake Bar-

croft Estates have ~
Mr. Kinney: We take the position they have no connection

SiQfar as the plaintiff is concerned. He did not contract with
them. He is not the privity at all. .
The Court: How did they get into the case ~
Mr. Kinney: They got into the case through the defend-

ants' demurrer and the defendants' defense. They say they
are. That Barcroft Lake Shores, Inc. should bear the iQnusof
this damage. We say they shiQuldnot.

The Court: That they should bear it in what
page 8 r respect ~

Mr. Kinney: That is up to them, I believe, your
Honor.
. The Court: ,Vhat do they claim1
Mr. Kinney: They claim that Pomponio is not responsi- .

ble; that someone else is, to wit Barger.
The Court: Barcroft Lahs Shores, Inc ~ You said Lake

Barcroft.
Mr. Kinney: Yes, sir. We ,,,ill show that not only is the

house as he received it-
The Court:. The title to the record is in Lake Barcroft at

the time the contract was made, to .Lake Barcroft Realty, and
Pomponio Realty would build the house.
Mr. 'Kinney: Y,es, sir. ,Ve further will show that the loOt

he received is not worth the value of the lot back to the lake.
The Court: Was there any purchase price on the lot ~
Mr. Kinney: Yes, in this way.. The house that he bought

was the Trendsetter house that had an established price of
$36,950.00. He bought the same loOton the lake for $46,000.00,
a $9,500.00premium.
The Court: And you mean the total price of the lot under

those. circumstances was $9,500.001
Mr. Kinney: No, the house and lot for the Trend-

page 9 r setter house back up in the woods was $46,500.00.
Mr. Bean: If it please the Court, the evidence

that the defendant will show in this case, if your Honor
please, is that M.r. Francis is a man of considerable business
experience and had some private property before and is fa-
miiiar with the purchase of it and the ownership of it, and
the transfer of such ownership. It will also be shown that
Mr. Vance, who is a salesman for Pomponio Realty, Inc., and
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that incidentally Pomponio Realty, Inc. are in this suit only
as agents. Barcroft Woods, Inc. awned the property and
still owns it, as a matter of fact, because it is a title not to be
conveyed until payment in full is made.
There is an equity of $25,000.00,which has accumulated.

They are not only owners, but builders, so Pompanio Realty,
with Mr. Vance as salesman, were only the agents in the trans-
action. They had nothing to do with the ownership of the
construction of the home 'owner.
Mr. Vance did meet and take Mr. Francis to see the Trend-

setter and this property was on the lot that ""vasn't on the
lake, as bas been stated and apparently from what we can de-
termine, and the fact that he went through with this contract,
Mr. Francis liked what he saw. He then contracted with Bar-
craft Lake Shores, Inc. to sell to him this lot which has been

described as on the lake, and have this home, the
page 10 r Trendsetter, built on this lot. Not just literally

pick up the house and built it on this lot, but take
this home and custom build it on the lot, on the lake frant.
It is auI' pasition that there is no difference in the building

on the lot that M.1'.Francis saw or the lot on the lake shore in
any sum as large as $9,000.00, as has been suggested, but
rather that the value, the difference between the Trendsetter
as there and on the lot as it was actually placed, is that the
house is a custom-built house. It also might be submitted
that any valuation that might be placed on a lot away fram
the lake and the house on it, and the lot and the house on the
lake shore is untenable. It does not necessarily follow that
one can take these values and place them dOlvnhere and come
up with figures that are concrete. It seems to me that the
valuation of the house and lot on the shore as it was built is
the criteria tbat the Court would need to determine if there
was any value that. had been last by reasan ,of the fact that
this lake was not lowered and clean~d out, and bulldozed, as
suggested.
In any event, Mr. Francis chose Lot 683. He chose it not

from the plat which we will show in evidence, but he. chose it
by going down and loaking-at the lot itself at the time that the
salesman from Barcroft Woods, Inc. and everybody else in-
volved could see the amount of water that was behind that
lot. It was at that paint that Mr. Francis spoke to Mr. Vance,

and in turn to Mr. Arthur Pomponio, a.nd Pom-
page 11 r ponio Realty and. Barcroft ,lVoods, Inc. and asked

about this lake. It was at that point he was ad-
vised, "We have nothing to do with the lake. The lake.ii'l
owned by Barcroft Lake Shores, Inc., represen,ted by Colonel
Barger..We bought the lot from them. ,lVe don't know any-
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thing about this lake. You will have to goOtoOhim," so Mr.
Francis and Mr. Vance went to see Colonel Barger, directly,
before this contract was signed, and talked with him.
The evidence will show exactly what was going to be done

with the lake. It was after that that this contract was entered
intoObetween the parties. There is nothing here about Jerry
Martin's putting the roof on or Joe Blow doing the ,paint job,
but there are two very specific references in this contract to
Barcroft Lake Shores, Inc. The eontract states, ','It is fur-
ther understoOodthat the lake is to be cleaned out up to Lot
683by Barcroft Lake Shores, Inc." who is not a party to this
contract, "By BarcroOftLake Shores, Inc." so the parties
were contracting to a certain' thing, yes. We are going to
build a house an that lot and we will sell you the house and
lot for $46,000.00but nowhere in this contract has P'Omponio
Realty and Barcroft Woods, Inc. agreed to clean out the lake.
They do state that they will install the beach, but the parties
were dealing with a third party.

There is evidence to the effect that Mr. Vance
page 12 r as.k;edColonel Barger to sign the eontract, which

he refused to do. The contract was then signed by
the parties, but not until they specifically understood that
Barcroft Lake Shores, Inc. was going to da samething, a con-
dition precedent. Nothing in here indicates that Pomponio
Realty, Inc. or Barcroft Realty were. They specifically told
Mr. Vance, as I previously indicated, that he had to go to
Colonel Barger for satisfaction on it. From the lettel;s that
pass,ed between the parties, 'not only at the time ,of the trans-
action, but later, that Mr. Francis wrote to Colanel Barger,
he wrote and asked "V,7ben is Lake Barcroft gOilig to do
this1"
Pomponio Realty wrote asking him when they were going

to do it. Never have they obligated themselves in this mat-
ter. They said, "Since we don't have any control over the
lake, don't ask us what we are going to do."
Part of the purchase price was credit ,ona house Mr. F'ran-

cis owned in the District, which was accepted by the Pom-
ponios. There was an equity in it of over eight thousand dol-
lars. It applied toward the purchase price.
The testimony will showwhen they went to see Colonel Bar-

ger, Mr. Francis and Mr. Vance, Mr. Vance represented Pom-
ponio Realty, that ColonelBarger told them that the lake would
be cleaned oOut;that it would be bulldozed either next fall 'Or
spring, which would the fall of 1955, or the spring of 1956.

The 'evidence will'indicate that Mr. Francis wrote
page 13 r and said, "Colonel Barger, will you agree to dredge

out this property along in there so that the lake
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will fill up to the height and depth that the parties could be
agr,eed on~" It was as a result of this communication that
Colonel Barger said, "I will not dredge it out, but I will
clean it out and put the chemicals in and bulldoze it." All
this was between Mr. Francis and Barcroft Lake Shores, Inc.
The contract was finally signed an May 18th. It was dated

May 18th. Mr. Francis accepted the housle on October 29th,
1955. Under the contract, completion was to have been on
September 1, 1955, but the evidence will indicate that Mr.
Francis, as well as Mrs. Francis, had considerable changes
that they wanted made to the house. You will note in the con-
tract that they shifted the partitions. Then there were many
suggestions with respect to paints, which naturally postponed
the eventuality of the completion of the house. It was 'Occu-
pied 'OnOctober 29th, and there is a statement signed by Mr.
Vance after a careful inspection of the property with a man
by the name of Mr. Whetzel, and that statement said he had
occupied the house in accordance with the plans and specifi-
catians, in accordance with the terms of the contract, indicat-
ing that he was perfectly satisfied with the house.
Later, there cropped up this list of items in which he was

, disappointed. Kitchen baseboards wer,e not prop-
page 14 r erly painted, et cetera. Our representatives have

come out and examined the house as late as today
so we are familiar with what his complaints are. So it was
in a letter 'Of November 7, 1955, that Mr. and Mrs. Francis
were invited by Mr. Rocco Pomponio-this was a short time
after October 29th-to make a list of any adjustments they
wanted made to the house. It was March 27th that this list
of complaints finally arrived, things that Mr. Francis wanted
done to get the house in shape, and Colonel Barger to put the
lake in condition.
The suit was filed as indicated, eight months later, at which

time Colonel Barger and Pomponio Realty and Barcroft
'W"oods, Inc. were made defendants. Colonel Barger was not
made a defendant. A demurrer reduced the claim to $20',-
0'0'0.0'0', which it is my understanding that the complainant is
asking because the lot was not a lake front lot, and the facts
are that the lots have never been moved. If it were a lake
front lot then, it is a lake front lot now, and certainly any-
thing that Mr. Francis can do to improv,e the value of the lot
as it was sold to him, we would be perfectly happy for them
to make the arrangements. The other $5,0'00.0'0' was for the
alleged deficiencies in the workmanship. It is the position of
the defendants that the only thing we owe Mr. Francis is a
forty-foot sand beach, which we would be delighted to install
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Robert J. Francis.

at any place he wants. Noone has l,'lvertold us
page 15 r where to put it.

The Court: All right, call your first witness;
Mr. Kinney: Before we proceed, was Mr. Rocco Pomponio

served with a sunm10ns~ Maybe, he has been out of town. I
don't know.
Mr. Bean: No, he wasn't summoned.
The Court: I don't see the summons in the file.
Mr. Bean: I don't recall he stated he was served. I will

be glad to get him ,over here. He did sign the contract. If
you need him for any further questions-
The Court: It isn't in the file, probably in the clerk's

office.

ROBERT J. FRANCIS,
plaintiff, was called as a witness in his own behalf, and after
having been first duly sworn, was examined, and testified as
follows:

DIRECT EXAMINATION.

By MT.Kinney:
Q. Give your name, please ..
A. Robert J. Francis.
Q. Where do you live, Mr. Francis
A. 558 Waterway Drive, Lake Barcroft, Falls Church, Vir-

ginia.
Q. What is your occupation 7

page 16 r A. I am in the toy business.
Q. Whereabouts~

A. We have our principal office in Shirlington Shopping
Center, 489 South 8th Street, Arlington, Virginia.
Q. How many members are presently in your familY7
A. I have just three children, ages: 16-15, 13, and 10.
Q. In the spring of 1955, did there come a time 'when you

were looking for a house 7 .
A. Yes.
Q. What were the circumstances of your house searching

at that time ~
A. We had been looking-for a house. I particularly wanted

to g-et a place. It was obvious my wife was dying'of cancer,
and I felt that we ought.to get a better place for her to spend
her remaining days. \ .
At that time, we had been looking in Virginia, and we

found Lake Barcroft, and went down one of the roads, Stoney-
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brae Drive, and came to a house that was 'open, with a Pom-
ponia sign on it. ,Ve went in and contacted an agent.

Q. What was his name~ .
A. Lincoln Vance.
Q. v\That did you do then ~

A. We talked with Mr. Vance. I might say, by
page 17 r way of interjection, prior to that, we had been out

in that area and talked to another agent, but he
didn't s'eem to feel we could make a trade with the property
in Washingtan. This was subsequent to my seeing Mr. Vance.
,Ve saw a hause called the Trendsetter. It was a house up
the roOadon Cedar Drive.

Q. 'Was that on the lake~
A. No, it wasn't on the lake. It was considerably away

fram the lake. I was shown through the house. My wife
and I went through it completely. Her mother, my mother-
in-law, was there at the time.
We were very much impressed with the layout, and how it

wauld suit our needs. My wife was vety feeble and couldn't
navigate very well, and I liked the idea of having a house of
this type. We went on to discuss the price with Mr. Vance.

Q. What was the price af that house and lot ~
A. I don't knmv exactly. I believe it was between $36,-

000.00 and $37,000.00. That was with taxes, house and lot.
He told me he didn't see why we couldn't make a transaction,
whereby I cOl1ldtransfer my house in ,Vashington, which I
wasn't occupying. I had rented the house after I came back
from New York. It was then occupied by a member of the
German Embassy.

That vacant house could be transferred, and that
page 18 r would comprise the necessary down-payment on

the house we were looking at. It was the Trend-
setter on Stoneybrae Drive. After 'we had expressed this
interest, this house was already built and ready' to be occu-
pied. Th'at W-asin late April '01'early May, 1955.
He told me I could make an even better transaction. If I

wanted to get something nice, I should buy a house on the
lake front, and the payments would be no more than the pay-
ments an the house away froOmthe lal{e, even thoug-h-the price
would be quite a bit higher, and he said they could work that
out, because they had some financing- arrangement he could
make, so follawing that, we expressed an interest in this pos-
sibility. He said that the same hause that was there '0n the
hill, could be built dawn on the lake, and he had a number of
lats he wanted to shaw me sa w'e cauld take auI' choice and
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figure the thing out. So he took me down and showed us the
lots on Waterway Drive, and indicated that a beach was go-
ing to be built at a certain bridge.
Q. What type of beach are you ref,erring to?
A. The beach was a public beach.
Q. That beach would be used by the general public?
A. By the members of Lake Barcroft Oommunity; that a

man from Texas 'Ownedmost of the lots, and he said," Here
is the beach lot for you. ' , We looked at the lot. It

page 19 t was perfectly obvious there was n'Olake. It was a
swamp. .

Q. You were down on the lot itself?
A. We were d'Ow'llphysically and looked at the lot, so I in-

quired of him why this would be a desirable lake fr,ont prop-
erty.

The Oourt: Process is served on Rocco Pomponio, but
posted on July 7th.
Mr. Kinney: He is available. I am asking him to remain

so. ,
The Witness: He told me that regardless of the present

condition of the property, that a lake was going to be con-
structed there; that this was a sort of delta, or sand that had
accumulated, and they were going to make a nice lake there.
All these l'Otswere valuable if there was a lake, and, of course,
Pomp'OnioRealty was going to see that this was done, be-
cause they had a big stake in this, because they had built all
these houses and mor'e.to come.
Thereafter, we gat together and signed the contract, which

forms the basis 'Ofthe agreement with Pomponio Realty. Of
course, my wife sign.ed the contract, too. She has passed
away since.

By Mr. Kinney:
Q. Did there come a time when you or Jlifr. Vance, or you

and anyone else, saw any other person in regard to the con-
dition of the lake?

pag,e 20 t A. Yes, and I expressed a certain skepticism,
which would be natural for any sensible person

looking at the thing, and he said-I think he said something
along this line. Mr. Pomponio wants you to see Mr. Barger,
and the appointment was made, not by me, but Mr. Pomponio
or someone on his staff. It might have been Mr. Vance, to
see Mr. Barger on a morning, I guess it was ten or eleven
o'clock. He drove me out.
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Mr. Bean: Who is "he~"
The Witness: Mr. Vance drov,eme out to see Colonel Bar-

ger, who had an officein Lake Barcroft Estates.

By Mr. Kinney:
Q. Was this before or after you signed the contract ~
A. I believe it was before I signed the contract. I don't

recall the time on this. Colonel Barger and Mr. Vance dis-
cussed with me what the future was of all these properties,
and how they were going to work them out. Colonel Barger
went to a big map on the wall. He said, "Weare going to
dig all this out; have big bulldozers come in, and after they
are through, we will put chemicals on the things so no future
growth of plants would grow." I expressed an interest in
swimming. I am familiar with being down at the Bay. I
have to walk out hundreds of feet before I get to water. He

said, "You will have water over your head, and
page 21 ~ there will be water from shore line to shore line."

He said, "\iVhen the lake is lowered-We lower it
every fall--.:.-thatwill take care ,of all that." He said I would
be entitled to build a dock or pier, but the plans would have
to be submitted. It wasn't clear to me to whom I would sub-
mit ~hem,but someone would have to approve if I built a dock
or pIer.
. This talk only lasted ten minutes or fifteen minutes, and
was for the purpose of inducing me to sign a contract to £or-
tify my question of whether this lake was going to be con-
structed, and is the inducement that led.me to sign the con-
tract.

Q. At any time were you shown a plat by Mr. Vance of tbe
lot that you were proposing to buy ~
A. I recall I did see a plat.
Q. Did that have a lake area on iU
A. It had the area in front of the property, which was

shown as a: lake.

Mr. Kinney: I don't know whether any of these two are
going to be witnesses or not.
Mr. Bean: No, sir.

By Mr. Kinney:
Q. I band you this piece of paper and ask you if you recog-

nize it.
A. I have seen something like this, if not exactly like this.
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I have seen several, some larger. I have seen them on the
wall.

page 22 ~ Q. Do you recall whether Mr. Vance had a map
that was similar to this ~

A. I believe he did, but I am not sure.
Q. Can you find Lot 683 on this ~

Mr. Bean: If your Honor please, this is Lot 683. I will
object to. any testimony with respect to this plat, unl,ess he
can identify it as the plat he has seen, 'and the one that was
used in connection with the sale of this property. He says
he has seen similar ones on walls. I brought this at your re-
quest, as the one that was in the file of the Pomponio Realty
Company. He has not stated that. it was the one that he saw.
Mr. Kinney: Will you indulge me~

By Mr. Kinney:
Q. You testified, I believe, you were shown certain plats or

maps. Is that correct ~
A. That is correct.
Q'. Who showed you these ~
A. I saw them in the office of the Pomponio Realty Com-

pany, and also I saw a plat or map at Colonel Barger's office.
Q. The one you saw at the Pomponio Realty office,was this

in connection with the sale of your property~
A. That is correct, yes.

Q'. Where did it show the lake line in relation
page 23 ~ to your lot ~ \ .

A. The lake line was right at my lot. In other
words, the lake ended where my lot began. The lot was on
the lake.
Q. \¥hen did you move into the house that you bought ~

Are you still living there now~
A. I am still living there.
Q. \iVhendid you move in~
A. It was approximately the first of Nov'ember. I don't

know the exact date.
Q. Did yo~ have any conversation with Mr. Vance or mem-

bers of Pomponio regarding the completion date of Septem-
ber lsU
A. I had many conversations concerning that with Mr.

Vance and others. As a matter of fact, a provision was
placed in the contract that time is of the essence in the com-
pletion of. the contract; and this was done for very specific
reasons. It was due to the fact that my wife was dying of
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cancer. I wanted to get in sa she would have some 'Opp'Or-
tunity to enjoy it. I wanted to get in by September 1st so the
children could get inta schaal.
I had a hause in the District where the lease was expiring.

It was necessary ta give up the hause 'Ormake ather arrange-
ments, ta the disadvantage 'Ofthe 'Ownerwhen he wauld want

ta get a new tenant. That is why we placed a
page 24 r pravisian in the cantract.

Q. Did you have anycanversatians when Sep-
tember 1st was approaching? What was the candition of the
house?
A. Fram the middle 'OfJune and inta July and August,

and as September gat claser, there. were many canversatians
because I cauldn't see that there was any pragr,ess being
made. In fact, an several accasians, a week wauld pass with
nathing dane, 'Or very little dane in the way ,'Of building a
hause. I wauld cantinually discuss it.
Mr. Vance tald me, as I recall, sametime in July, nat ta

warry that the house wauld be finished by September 1st,
and if necessary, they would put an extra crews on weekends
ta get it dane an time.

Q. Were yau ever tald that this cauld nat be dane because
you had made 81'0 many changes ? ,
A. No, sir. In that connectian, we dealt with Mr. Pitt, an

architect warking far Mr. Pampania as a client. We gave
him the changes in due caurse. We gave them plenty of time.
They wanted ta know what cal'Ors. We tald them. The hause,
by the way, was nat fini'shedwhen we maved inta it.

Q. What part was finished, if any?
A. In Navember, the upstairs was pretty nearly dane, but

the bas,ement needed cansiderable wark. It was a manth
later befare it was finished up.

Q. What price did YaUc'Ontract to pay far the
page 25 r hause yau now have?

A. $46,000.00.
Q. Was that the same house that was ta be built ta the same

specificatians as the house YaU'Originallylaaked at, t'O-witthe
Trendsetter?
A. Substantially, yes. In ather wards, we cantracted ta buy

the hause called the Trendsetter, which was an established
haus,e. Since the hause was g'Oingta be built, rather than the
'Onealready built, we asked whether we could have any right
ta make any changes in it, and the real estate Campany said,
, ,Yes, we cauld make minar changes, provided we didn't
,change the walls and piers."



Barcroft Woods, Inc., v. Robert J. Francis 37

Robert J. Francis.

Q. Is it your idea that you were getting a custom built
house or a package built house ~
A. We were getting a house for the lot. .
Q. Did you put that in the contract, accordingly~
A. It was put in the contract, accordingly.
Q. I will hand you a piece of paper and ask you if you can

identify that. ,
A. This is the contract which we signed with the Pomponio

Realty Company. It says, "Lake Barcroft Estates" on the
two, and contains the p:t:ovisionwnich I have just told you.
Q. 1,Vere these' the provisions that were in the .contract,

also~ .. .
page 26 r A. Yes, sir,

Q. I am referring to the back of the contract.
A. Yes.

Mr. Kinney: I will read from it. Do you object to iU
Mr. Bean: I would like to see it. ...
Mr. Kinney: I offer that as Plaintiff's Exhibit 1. I

thought I had a non-photostat copy here, your Honor. Yes,
I do. I hand you this. big piece of paper and ask you if you
can identify that.
The Witness : Yes, this is the copy of one we signed, and

the specific terms started here (indicating) and co'ritinues 'on
to the back page. .
Mr. Bean: Yes, it is all right. No objection.

(The paper above referred to, was marked Plaintiff's Ex-
hibit NO.1 for identification.)

By Mr. Kinney:
Q. Now, these terms and conditions that are listed on the

back of this contract, are they the terms and conditions that
you and the agent for Pomponio Realty agreed to ~
A. That is correct. There are some over on the front, too.
Q. All right, and you contracted, am I correct, to have a

Trendsetter built on your property?
page 27 r A. That is correct.

Q.That was the house you could see1 Did they
have a bar in the basemenU
A. Yes, the house I looked at, which was referred to as the

house that I would get, subject to these minor changes which
I listed here, would have a bar in the basement ..
Q. In the back, the house is to be completely finished, lll-

eluding sodding. Is the lot completely sodded~
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A. The lot is not completely sodded.
Q. And I see underlined "with the sand beach installed."
A. No beach has been installed, no place to install a beach.
Q. Why is that ~
A. Because there is no lake.
Q. What do you have in front of your house ~
A. In front of my house, or rather in back of it is what

would be the lake front, and is nothing but a swamp. Part is
a swamp, and part is on high ground. .

Q. I will go into that a little later. This provision, "It is
further understood that the lake is to be cleaned out, up to
Lot 685 by Barcroft Lake Shores, Inc." Do you know where
Lot 685 is~
A. I was told it was further up Trip Run. That is, if they

would have cleaned up Lot 685,my lot would have
page 28 ~ had a la~e. •

Q. Did you further enter into an additional
agreement with Pomponio Realty, Inc., with an agreement
commonly knoWl1as a conditional purchase agreement ~
A. Yes.
.Q. I hand you this paper and ask you if you can identify

that.
A. Yes, this is a paper that was brought around after I-I .

don't know which one I signed first, but there were two pa-
pers, and this I definitely signed.

Q. Are they the same conditions, or are they different con-
ditions~
A. They are a little more inclusive. It didn't seem to make'

any difference at the time. This says, "The lot is to be com-
pletely sodded."

"Mr. Kinney: Any objection to it~
Mr. Bean: No objection.
Mr. Kinney: Mark it Plaintiff's Exhibit No.2, please.
The Court: What is that~
Mr. ~inney: It is a conditional sales agreement, this be-

ing the sales contract.
The Court: Each of these are copies~ They are not orig-

inals.
Mr. Kinney: At this time, I call upon the de-

page 29 ~ fendant to produce the originals.
Mr. Bean: I believe I have a signed contract.

Mr. Kinney: Will you stipulate that theseare~
Mr. Bean: I will stipulate that the signatures are here.
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In fact, I will trade you. I will let this one go in with the
signatures, and I will take that one.
Mr. Kinney: Do you have the same condition on the first

one~
The Court: That it was stipulated. So far as that is con-

cerned, do you stipulate ~
Mr. Bean: Yes, absolutely, that Barcroft ",\Toods, Inc. also

signed it.
The Court: That is Plaintiff's Exhibit 1 ~
Mr. Bean: NO.2.
The Court: Plaintiff's Exhibit 1 is a copy which you are

stipulating to be received in evidence as the original ~
Mr. Bean: Y'es, sir.
The Court: Exhibit 2 purports to be an original. How-

ever, it is not signed by Barcroft ",\Toods, Inc., except on a
typevvriter.
Mr. Kinney: I believe they stipulated that was their in-

tended signatur,e.
Mr. Bean: I will stipulate that was the intended signa-

ture. .

page 30 ~ (~he document above referred to, was marked.
Plaintiff's Exhibit 2 for identification and with

Plaintiff's Exhibit 1 were received into evidence.)

By Mr. Kinney:
Q. Mr. Francis, did you comply with the terms of the con-

tract .of sale and the contract of conditional purchase agree-
menU
A. I, have complied wit.h all the terms of the contract.. I

have transferred my property to them and made the payments.
Q. Did there come a time when you attempted to seek re-

lief from the condition of the lake through Pomponio Realty~
A. Yes, I discussed the matter by phone and by writing to

Pomponio Realty on several occasions. I don't recall which
dates I contacted them about it, particularly in the Fall of
1955 when the lake was lowered, but nothing was done about
making it into a lake up at mv end.
Q. ",'T11om did you cont.act then~
A. I don't r.ecall. It might have been Mr. Vance. It might

have been Mr. Pomponio, or Mr. Dennis, whoever I could
have got. on the phone. If I wrote a letter, it would have been
to Pomponio Realty.
Mr. Kinney: I have a copy of a letter of March 27, 1956.
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I will show it to the defendant. If he has the orig-
page .31 ~ inal, I would like to submit it. If not, I would like

to submit this.
Mr. Bean: I don't have the 'Original, and I would like per-

mission to read it at this time. It is the first time I have seen
it.
Mr. Kinney: Your Honor, this is a letter dated March 27,

1956. r understand that the defendant has no objection to its
admission.
Mr. Bean : No objection.
Mr. Kinney: I will offer it.
The Court: Plaintiff 'sExhibit NO.3.

(The letter above referred' to was marked Plaintiff's Ex-
hibit NO.3 for identification, and admitted into evidence.)

By Mr. Kinney: .
Q. Mr. Francis, this is a copy of a letter that has been ad-

mitted into evidence. It is a rather long letter, but I would
lik'e to tell the Court what was the occasion for sending that
letter, and to whom did YO"!l send it, and why.
A. This is a letter I wrote in March, 1956. We had moved

in the house about the first of November, and the lake having
been lowered, nothing happened, and there were a number 'of
problems about the house that were getting difficult. By that

time, my wife had passed away, and for a short time
page 32 ~ in 1956, I was very upset about it, although we

had foreseen it, and then I got down to straighten-
ing out the problem of this house, and as I stated in the letter,
although the lake had been lowered for several weeks, and al-
thoug-h the contracthasstat,ed that I paid a substantial prem-
ium for the Trendsetter but I would be provided with a sand
beach 40 feet wide on the lake.

r reviewed our history in this letter. I had seen Colonel
Barger, and arrangements having ,been made to make them
because I had dealt with Pomp'OnioRealty Company through-
'Out.

Q. Did you at any time deal with Colonel Barge!'. about
having- the lake lowered?
A. I had no basis for seeing Colonel Barger. I had signed

no papers with him, or he had signed any.
Q. Did you request Colonel Barger to sign anything?
A. No.
Q. On whom were you relying?
A. Pomponio Realty. I signed everything. Mr. Vance
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was the agent for Pomponio Realty, arid brought various pa-
pers that were written up by the company and for the signa-
ture of me and my wife, and they were reassuring me that
they were going to have this done. They took me to Colonel
Barger. Up to this time, I had never seen Colonel Barger. I'

could never see the relationship between Colonel
page 33 r Barger and Pomponio Realty. I didn't sign a con-

tract with Colonel Barger. I signed a' contract
with Pomponio Realty. I paid the money in the light of what
they said was going to happen. I only saw Colonel Barger
ten minutes one night. I have seen him often since then.
Q. Did you receive a reply to your letter of April 26, 1956?
A. I wouldn't know offhand, \vithout knowing-

The Court: March 27th.

By Mr. Kinney:
Q. Did you receive a reply to your letter of March 27th?
A. I believe I did rece~ve a reply.

Mr. Kinney: I am showing an exhibit now to the defend-
'ant.
Mr. Bean: It is admissible, without objection.
Mr. Kinney: Plaintiff's Exhibit 4.

(The letter above r'eferred to was marked Plaintiff's Ex-
hibit 4 for identification and received in evidence.)

Mr. Kinney: I will ,read.

"Mr. Robert J. Francis
"558 Waterway Drive
, 'Lake Barcroft
"Falls Church, Virginia"

Dated April 10, 1956, and the letter was on the letterhead of
M. Pomponio Sons, Inc., builders.

page 34 r "Thank you for your letter of March 27th which
I have just placed in our warranty department, so

any of the justifiable complaints as listed by you, will be given
immediate attention.
"In regard to the condition 'of the lake, I have alr.eady put

Colonel Barger on formal notice of compliance with condi-
tions of lake area, and he has informed me he will give me a
written commitment within the next thirty davs as to when
and what he will do to put the lake in condition insofar as Sec-
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tion 7 is concerned. Rest assured that we will press him for
compliance, since we are interested in g,etting this work done
in order to satisfy aur other present purchasers and potential
future customers of Lake Barcroft.
"In regard to your inquiry of items which you fe,el should

have been part of your contract, I have rderred these particu-
lar matters to my Brother Arthur, who will review the condi-
tions with you and make a commitment, as to what it'ems are
part of the contract."

, ,Very truly yours, ,
"M. POMPONIO SONS, INC.
"By Rocco Pomponio."

By Mr. Kinney:
Q. Did the receipt of that letter cause yau toO change your

mind in any way, of whom you were looking for relief1
A. Not in the slightest. I never looked to any-

page 35 r body but the people I signed the contract with. This
letter will indicate they were going to see that it

was done. That is what I understood all along, that ."hat
was specified in the contract they were going to see that it
was done.
Q. This letter you received in April, 1956, was that after

you had lived in the house foOrsometime ~
A. Yes, I had been in the house five months.
Q. Was that after the time you signed the purported agree-

ment of acceptance of the house, mentioned by Mr. Bean in
his opening statement ~ '
A. 'Yes, I think so, but I signed a statement for them to the

effect that said list oOfitems had been corrected on the punch
list that I gave the superintendent, Mr. Whetz'e1. As a mat-
ter af fact, Mr. Whetzel came around and asked me to sign
his statement that this was done. I signed this statement. I
didn't sign a waiver or agreement that it was fine, because
obviously it wasn't firie.
Q. What is your -section of Lake Barcroft ~
A. Section 7. '
QI. When you received the letter from Arthur Rocco Pom-

ponio that you have in front ,of you, did that serve in any way
to relieve or satisfy your desire for the lake to be cleaned

ouU "
page 36 r A. Not in the slightest. The provision in the

contract was that time was of the essence.
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Mr. Bean: If your Honor please, if I may object. I think
the answer was "yes or no."
Mr. Kinney: Wait a minute! I will withdraw the ques-

tion. The answer wasn't responsive anyway.

By Mr. Kinney:
Q. Upon the receipt of the letter you had in front .of you,

did you receive anything in that letter that caused you to
change your mind; that you have already testified to, that
Pomponio was going to be responsible to seeing this job done~
A. Not at all. The letter, it seems to me that all it is, first

they accept the responsibility for doing something about it.
Q. Do you know whether or not Pomponio did, in fact,

Pomponio Realty or Lake Barcroft Estates, did own some
lots in the area ~
A. I would assume they owned property in the area. They

were doing extensive building.
Q. When you were shown around the plot by Mr. Vance,

were there other lots from which you could pick ~
A. Yes, sir.
Q. "Tere there other lots in the area ~

A. Yes, I could have picked.
page 37 ~ Q. Are there any other houses on the lots near

you~
A. No, sir. No one has built there.

, Q. I have a letter dated April 20, 1956 from M. Pomponio
Realty.

Mr. Bean: I have. a copy.
Mr. Kinney: Do you have a copy of Mr. Francis' reply

to Mr. Pomponio~
Mr. Bean: I don't.
,Mr. Kinney: This will be Plaintiff's Exhibit NO.5.
The Court: Plaintiff's Exhibit NO.5.

(The letter above referred to, marked Plaintiff's Exhibit
No. 5 for identification, was admitted into evidence.)

Mr. Kinney: This again is a letter from M. Pomponio,
dated April 20, 1956. It bears the word" register.ed" above
the address to:
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"Mr. Robert J. Francis
" 558 Waterway Drive
"Lake Barcroft
, 'Falls Church, Virginia

"Dear Sir:

"Regarding YOUrletter of inquiry, relative to when Colonel
Barger of Barcroft Lake Shores would commence improving
the lake affecting Section 7, I have followed up with Colonel
Barger and haViebeen informed by Barcroft Lake Shores,

Inc, that they have sought the necessary contracts.
page 38 r for the improvement work to begin as soon as the

weather permits. Before this year is out, this
section of 8ection 7 should be in good shape, according to the
over-all lake improvement plan."

By Mr. Kinney:
Q. Do you recall writing a letter inquiring when Colonel

Barger was going to do anything 1
A. I don't recall. I may have. Well, in my letter of March

27th, I referred to Colonel Barger in that letter.
Mr. Kinney: I see. Do you have a copy of the original,

Mr. Bean1
Mr. Bean: I don't have the original. You have in evi-

dence as Exhibit 3, March 27th, because you referred to it.
Mr. Kinney: March 27th- was the reference. I didn't

know whether there was any other letter in between.
Mr. Bean: I have no other. We don't know anything

about that.

By Mr. Kinney:
Q. Do you have a bar in your present house1
A. No, I do not.
Q. You said you saw one in the Trendsetter house.
A. There was one in the sample house, or one I thought

was a sample house.
Q. Is all of your lot sodded 1

page 39 r A. No, it is not.
Q. What .part isn't?

A. There is an area in back of the house, all the way to the
property line to the swamp, and one side to the other that re-
mains unsodded. I don't know the square footage. It is
probably 12,000feet or maybe 13,000feet. I have never been
given a plat. I couldn't tell you 'what the measurements are.
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Q. Have you attempted ,to receive a price for sodding the
unsodded part?
A. Yes, I have discussed it with several companies.
Q. Have you received written estimates from more than

one company?
A; I have written estimates from two companies.

Mr. Bean: If your Honor please, if you intend to introduce
it into evidence, I will have to 'object, and the parties that
have made the estimates should have appeared as witnesses.
We have no opportunity to cross examine to find out what
they took into consideration in deciding to sod this property,
or whether it is the same property, or anything about it. There
is no indication they would. We just need to cross examine
these people in respect to the price.
The Court: It seems to me that Mr. Bean is right.
Mr. Kinney: All right, sir.

page 40 r By Mr. Kinney:
Q. Have you received prices to do certain speci-

fied work in sodding on your house? Have you, or have you
not?
A. Yes, I have.
Q. What were the prices per square yard, or the total price

on what they were to do?

Mr. Bean: The same objection, your Honor. If there is
anyone to testify as to this, it would be admissible. It should
be the parties who made the estimates .
. The Court: I think he can testify to anything of his awn
information and knawledge, and nat what requires sameane
else's estimate 'Orprice, 'Oranything else.

By Mr. Kinney:
Q. Let me ask yau then. Da yau knaw haw far it is fram

the end 'Of the sad t~at was placed by the builder ta the area
where yaur lot ended.by the lake ~
A. As far as Icauld tell from pacing it off, it comes to 87

feet.
Q. How wide an area is it?
A. It is approximately 150 feet.
Q. All right, sir. Have yau attempted to grow grass or

other things there?
A. Yes, I hav'e seeded it, put fertilizer dawn, but the first
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part of it is under water, or rather very swampy.
page 41 r I wouldn't say underwater, very soggy, and the

other portion' since it is just excavation dirt,
nothing will grow.

Q. Your contract provides that all the exterior walls of the
basement were to be panelled. Is that correct ~
A. They were all to be panelled. It didn't specify the

wood.
Q. Was that done~
A. It was done in part, not completely done.
Q. Has it been done to date ~
A. I have done part of the work myself, but. a consider-

able amount remains unfinished.
Q. Were there any other items that you called to the at-'

tention .of Pomponio, or his agents, as to incomplete or im-
properly completed workmanship~ .
A. Yes, there were a number .of items, several large cracks

in the plaster. When I called these to the attention of Mr.
Vance, sometime after we occupied the house, he told me that
that wasn't ordinary settlement cracks; that was something
that they should take care of..
Mr. Bean: I don't find that under the particulars that

were specified as items. That. needs clarification. Your
Honor will note the bills of particulars. Under Paragraph
6(b), there are certain items, to which he has spoken, the lot
not properly sodded, and the basement (reading from paper).

There certainly are no plaster cracks in there. I
page 42 r would have to object to any items' that are not

. listed in the bill of particulars.
Mr. Kinney: Did one of these defendants, if not both of

them, comply with the contract to build a house in a good
workmanlike manner~ If it doesn't specifically state it, the
house he bought was to be one like the Trendsetter, which
was the exhibit house.
The Witness: .Y'es, sir.
Mr. Bean: I can see he didn't get one like the exhibit

house. He got one with cracks in the wall.
The CDurt: I think the particulars which the attornev re-

quests- .
Mr. Bean: In the case that has been brought certainly are

for the purpose of clarifying the issues that are being tried
today. I hav1eheard nothing about the plaster before.
Mr. Kinney: Did your men go out there this morning~
Mr. Bean: They went .out there this morning, but they

didn't say anything about plaster. I will repeat my objection.
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I can't see anything other than those listed here. I think it
is very improper here.
The Court: As long as the bill of particulars which the

plaintiff has conceded is complete, it would seem that is what
you would be bound by.
Mr. Kinney: All right, sir.

page 43 ( By Mr. Kinney:
Q. Is there any complaint "about the guttering

or flashing ~
A. Yes, the paint on the flashing on the outside of the house

peeled off immediately, only la:;;ted two months. I under-
stood the house was guaranteed for a period of time. As I re-
call, it was a year, against any abnormal defect. Whether it
was or wasn't, it certainly wasn't properly handled. This
was called to the attention of Pomponio Company in my letter.
Q. 'Vas there any complaint about the beams painted in

your house~
A. The beams were stained sort of a greenish blue color,

without my approval as to the specifications, and I complained
about it at the time, because we didn't want them that dark a
color, or even that color, but evidently it was going to be a
very expensive proposition to stain them another color . No,
they didn't get around to fix them. I might say in that con-
nection that I gave them paint specifications for the entit,e
house, but the beams were already stained by the time I was
asked for it.
Q. I hand you this piece of paper a'nd ask you if you can

r,ecognize it.
A. I believe this is the plat that Mr. Vance showed me.

Q'. Can you locate Lot 683 on that ~
page 44 ( A. Lot 683 is right here (indicating).

Q. Can you locate Lot 685 ~
A. Lot 685 is right here (indicating).

Mr. Kinney: Let me see if it is the same one you have.
Mr. Bean: You have a scale, one to ,one hundred, and so

do we. '
Mr. Kinney: It looks like a carbon copy, except for this

certification on yours .. '
Mr. Bean: Yes, O. K.

By Mr. Kinney:
Q. 'iVbere does this show the lake line ~
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A. The lake line, as described to me, ran right along in
here (indicating).

Q. Where are you describing it ~
A. The shor,eline runs immediately at the edge of the prop-

erty which I purchased from the Pomponio Realty Company.
The lake would be out here, and the creek known as Trip Run.
The lake would branch out and go this way. My property
would be here on the lake 130 or 150 yards across.

Mr. Kinney: I would like to admit it, your Honor, as
Plaintiff's Exhibit 6.

(The document above referred to, was marked Plaintiff's
Exhibit 6 for identification, and received in evidence.)

page 45 r By Mr. Kinney:
Q. Your contract ha:d reference to Lot 685. How

far away is that 683~
A. Two lots. It was put in here to show that this delta

was cleaned up so I would have a view of water at any part
of my property.
Q. What do you have in front of your property now~
A. Well, there is nothing but a swamp, and through it runs

a small cre,ekknown as Trips Run.
Q. At any time you have been there, has a bulldozer come

in there~'
A., I haven't see any.

_ Q. Any chemical used to kill the vegitatioI;l~ I will put it
this way. Is ther,e vegitation there ~
A. There is ample vegitation. On two occasions people

have come in and burned and cut down vegitation, but in a
period of a month it grows back immediately. Whether they
used chemicals, I just don't know.

Q. What in particular is in front of your hous,e,what type
of vegitation ~
A. There is a combination -of swamp grass and bullrushes,

and trees and frogs and snakes, what have you, a very miser-
able condition. '

page 46 r Mr. Kinney: 7,8, 9, 10, 11, 12 and 13, or we can
say six photographs.

Mr. Bean: Sixteen.
Mr. Kinney: Seven photographs, 17 by 20, as one exhibit,

or better separate them~
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The Court: How many are there ~
Mr. Bean: Seven.
Mr. Kinney: Seven here.
The Court: Let us mark them separately, 7, 8, 9, 10, 11,

12 and 13. .

(The photographs above referred to were marked Plain-
tiff's Exhibits Nos. 7, 8, 9, 10, 11, 12 and 13 inc. for identifi-
cation.)

Mr. Kinney: I understand, your Honor, that they have
been admitted without any objection.
Mr. Bean: V\lith no objection, without formal proof.
The Court: Of the photographs ~
1£1': Bean: \\1e will waive formal proof by the photogra-

pher.
Mr. Kinney: The date of the photograph is July 7, 1958, of

premises 558 \iVaterway Drive, by a J. Wright Photographic
Studio. ,
The Witness: This was taken from a point about 30 yards,

20 yards from the right-hand side of the property, on the
property, looking across on what should be the

page 47 r opposite shore, and this is a view of the swamp,
where the lake is supposed to be.

By Mr. Kinney:
Q. Is this photograph taken from a point on your prop-

erty~ Does it show a point or view of the property~
A. It shows a point or view of the property. This is a view

of the porch on the upper floor of the house, looking across
the lake, the property line being approximately in the middle
of the picture. This entire area encompassed by the area
was to have been taken care of in accordance with the con-
tract. The lot went two notches up.
Q. Up stream or down stream~
A. Up stream. This is a little creek, called Trip Run.
Q. All right, sir. This is a view from the same porch, look-

ing in the opposite direction. The lot line being at the end of
the woods behind here, and this entire swamp area being what
would normally have been lake if it had been taken care of in
accordance with the contract. .

Mr. Kinney:. That is Plaintiff's Exhibit 9.
The Court: Nine.
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By Mr. Kinney:
Q. Plaintiff's Exhibit 10 shows what ~ What VIew does

that show~
A. This is a view across the swamp, again on

page 48 r the lower level, rather than the upper portion.
. , Q. Does this picture also show where the sod-
ding stops and what isn't sodded~
A. Yes, sir. You can see there is no sod. This is some

grass that hasn't done too well, but the seeding, we haven't
been able to do anything about that. '
This picture is a view from the kitchen window. Similarly,

this looks straight across to the opposite side. This picture
was ta~en virtually at the property's edge, looking across
the swamp. This picture would have been taken from the
upper porch, looking directly across. '
Q. Now, Mr. Francis, is there some area in Lake Barcroft

which is actually a lake ~
A. Yes, the bulk of it is very beautiful. The lake-front

houses have a fine view of water, and you can have a dock
and keep a boat there and go swimming when you are on the
lake front. One of the inducements was that I would have a
beach myself.

Q. Did you see a lake that was a lake, in contemplating
buying your house ~
A. Yes, I drove through the entire site.
Q. Do you recognize this scene~

Mr. Bean: I object to it, if your' Honor please, unless it
was taken from Mr. Francis' property; It was a

page 49 r picture, a view of the lake in any place in the sub-
division. It hasn't any significance. This lot

hasn't moved. We could take one of the Atlantic Ocean.
The Court: I don't see how you can admit them into evi-

dence, unless you have the photographer here. You will
have to lay a foundation.
Mr. Kinney: He has waived formal proof.
Mr. Bean: Of the pictures that were introduced.
Mr. Kinney: The photographer was in my office. I couldn't

get him. .
Mr. Bean: You told me these pi~tures were of this par- .

ticular lot. .
Mr. Kinney: The purpose was for comparison. We

couldn't take a picture of the lake as we would like it to be
because it hasn't a lake, as we would like it to be in that par-
ticular spot. These pictures show how Mr. Francis was in-
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duced by the fine, clear water. In that way, it is relevant. In
view of the objection, I think we can have a photographer
over here this afternoon.
Mr. Bean: If your H.onor please, I want it understood

that 'evenwith the photogI;apher here, I have to object to it,
because there has been no testimony that that was the view
shown Mr. Francis, represented by the defendant that this
was how his place was going to be. .
The Court : We will wait until the photographer gets

here.
page 50 r Mr. Bean: All right. I just want it under-

stood that I will have further objection, even
though the photographer were here .
.Mr. Kinney : We will show that he was induced by the
beautiful lake; that this was what was to be duplicated for
him.
Mr. Bean: I understand.
Mr. Kinney: All right, sir.

By Mr. Kinney:
Q. Have you ever been able to go swimming in fr.ont of

your house~
A. No, it is impossible.
Q. What is the condition of the water here, if there is any~
A. There is this very small creek, known as Trip Run,

which is eight or ten feet wide, that runs through the middle
of this area.
Q. W'Ouldit be possibl,e to put a dock from your property

and have the dock go into the water1 .
A. No, it would be impossible. You would have to build a '

dock out fifty feet before you get to the creek. It w'Ouldbe
foolish.
Q. How far away are your nearest neighbors from the lake?

A. There are none nearest to the lake. There
page 51 r are none within three .or f.our blocks, or two .or

three blocks on the lake. There are some on
Stoneybrae Beach Drive; which is two or three hundred feet,
no, yards away. At this time, there is no house in sight of
mine.
Q. This lake condition got better or wors,e in the three

years you have been there~
, A. They have cut down some trees and moved some stumps,
but other than that, there has been virtually no change. Bull-
rushes remain. The mosquitoes have got worse. The frogs
multiply. The fact is that we can't use the porch because 'Of
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the fogs and mosquitoes, that come out of the swamp, have
worsened throughout the last two years.

Q. Has the remainder of Lake Barcroft rapidly become
completed 1 .
A. I would say so, with the exception of the area I am in.

It seems to me all the holes have been filled up. I have no-
ticed some activity in the last few weeks, certainly nothing
adjacent.

Mr. Kinney: That is all.
The Court: Adjourn until 1:30.

(Whereupon, at 12 :30 0 'clock p. m., the hearing was re-
cessed until 1:30 0 'clock p..m.)

page 52 r AFTERNOON SESSION.

The Court: All right.

CROSS EXAMINATION.

By Mr. Bean:
Q. Mr. Francis, how old a man are you 1
A. 43 y,ears old.
Q. During that time, have you owned several houses 1
A. Yes, I have.

Mr. Kinney: I object to the relevancy of this, your Honor.
The Court: Objection overruled.

By Mr. Bean:
Q. With respect to. your business experience, you stated

that, on direct examination, you owned a toy shop in Shirling-
.ton. Do you not have an interest in ~everal of those shops 1
A. Yes, sir.
Q. Six, to be exacU
A. Four, to be exact. .
Q. Now, how did you come to know Mr. Vance of the Pom-

ponio Realty Company, Inc.1
A. I came to know him by virtue of going to a house on

Stoneybrae Drive, 'where he had the house open for inspec-
tion.

page 53 r Q. That is the first time you met him 1
A. The first time I had seen him.

Q. When was the first time that you found that-the first
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mention was made to you about Barcroft Lake Shores, Inc.
and Colonel Barger ~ When was that first brought to your
attention before you were involved at all in this matted
A. That came to my attention when Mr. Vance told me, to

the best of my recollection, that Mr. Pomponio had suggested
that he, Vance, take me to see a Colonel Barger who was de-
veloping some lots in Lake Barcroft, and could tell me more
about what was going to be done about this lake.
Q. Did you ever meet Mr. Pomponio, Mr. Arthur Pom-

ponio, prior to the signing of the contract ~
A. I believe I did. I am not certain of it.
Q. Do you recall whether he, himself, Mr. Pomponio, sug-

gested that you go to see Colonel Barger, rather than Mr.
Vance, perhaps in addition to Mr. Vance~
A. I don't recall. To the best of my recollection it is that

Mr. Vance called me and suggested that in view of my con-
cern about the lake's being developed, that Mr. Pomponio
had thought it would be advisable that he would take me to
see Colonel Barger, to set my mind at rest.
Q. You knew at the time that Pomponio Realty and Bar-

croft Woods, Inc., the owners of the lot and the real estate
agents, did not own the lake ~

page 54 r . A. I had no knowledge of who owned what prop-
erty at that time.

Q. Did you know when you talked to Colonel Barger that
Lake' Barcroft ~hores, Inc. owned the lake ~
A. I did not know the name.. It meant nothing to me to

say "Lake Barcroft Shores, Inc."
Q. I believe it is Barcroft Lake Shores, Inc.
A. I had no knowledge of that company, as such. I can't

recall.
Q. You do recall that it v,rasspecifically mentioned twice in

both of the contracts, both the sales contract and the condi-
tional purchase contract ~
A. Yes, sir. That is correct.
Q. You, at that time, knew when you signed the contract

that Barcroft Lake Shores, Inc. was an entity of whom Colonel
Barger represented ~
A. I didn't know what Colonel Barger's relationships were

with anyone. I didn't 'know what companies he was affiliated
with in any way.
Q. Did you not know at the time you signed the contract as

counterdistinguished from the time you were told to go to see
Colonel Barger ~ Did you not know when you signed the con-
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tract that Pomponio Realty Company or Barcroft Woods,
Inc. did not own the lake 7

A. I did not know their relationship to the lake,
page 55 r except what was represented to me about what was

done to the lake. I had no knowledge 'Of what
inter-relationships existed. There were four or five com-
panies mentioned.

Q. They were the lending institutions with which you had
some connection 7
A. It seemed like Mr. Pomponio owned it. It was right in

the office. .
Q. Did anyone in his organization tell you that he owned

Barcroft Lake Shores, Inc. 7
A. No one told me.
Q. Did Colonel Barger tell you that he owned Barcroft

Lake ShDres, Inc. 7 . Incidentally, at whose insistence was this
put in the contracU
A. About what7
Q. About this Barcroft Lake Shores, Inc., about the one

that would lower the lake, and the one that cleaned out the
lake. ,
A. .something had to be put in the contract that I signed

with the Pomponio Realty, what was to be done. They wrote
the contract.

Q. You saw in the contract Barcroft Lake Shores, Inc. 7
A. Yes, sir. .

Q. Did you not ask anybody who this Barcroft
page 56 r Lake Shores, Inc. was 7

A. It was clear on the face that Pomponio Realty
was responsible.

Q. It isn't clear. What I am getting at is, Colonel Barger,
when you met him, was represented to be whom, an empl'Oyee
of Pomponio 7
A. He wasn't represented to be anything. He obviously

was selling lots or developing properties in Lake Barcroft.
Q. He wasn't selling this lot, was he, the one you bought 7
A. I didn't know.who owned the lot. I didn't know Mr.

P'Omponiowas buying the lot from Colonel Barger, or already
owned it.' That I did not know.
Q. Did Colonel Barger represent to you at the time you

came to meet him the first time that he had any connection
with Pomponi'ORealty7
A. He did not so represent.
Q. Did he represent that he and, his organization had au-
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thority to clean out the lake and to lower the lake, and to
rais'e the lake ~
A. I assumed from talking with him he had certain author~

ity over the lake. He said that the lake would be lowered,
certain work would be done; that if I wanted a dock built, I

had to submit plans. He didn't make clear who I
pag,e 57 ~ was to submit plans to. I was taken there by the

Pomponio Realty Company to discuss it.
Q. Did it not occur to you that this was someone else you

were dealing with that Pomponio Realty had. no authority
over~
A. I made no assumption.
Q. Did Mr. Pomponio ever tell you he was going to clean

out the lake, or lower the lake ~ .
. A. Yes, sir. He represented to me that this was going to
be done. He did not say he was going to do it. I don't re-
member that Mr. Pomponio said he would have the lake
cleaned out, personally, or have it done by his men.
Q. Did Mr. Lincoln Vance ever make a statement to you

that he or the Pomponio Realty would clean out the lake or
lower or raise the lake ~
A. N.o.
Q. That Colonel Barger was the only one who told you

that he or his organization would~
A. That is not correct. He said this work was going to be

done, and this was the, basis for the contract, and to assure
me, let me know that they owned lots of property on the lake;
that it was more to their advantage to have it done, and they
were g-oingto see that it was done..
Q. Who stated that ~ .

A. I know Mr. Vance did. Whether Mr. Pom-
page 58 ~ ponio did, I don't recall.

Q. Do you know when Mr. Vance said he was
going to see that it was done? '
A. At the very beginning.
Q. Wasn't it clear to you that Mr. Vance had no control

over whether it was to be done when he took you to Colonel
Barger~
A. It wasn't clear to me.
Q. When you signed the contract, did you ask any questions

about Barcroft Lake Shores, Inc.?
A. No, sir, I did not.
Q. Looking at the language in the contract, if you want to

refresh your memory, it states that" It is further understood
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that the lake is to be cleaned out up to Lot 685 by Barcraft
Lake Shores, Inc."
, At the time when you signed this contract, did you not know
that neither Pomponio Realty nor Barcroft Waods, Inc. were
going to do that job, but that Barcroft Lake Shares, Inc. was
going ta do it ~
A. I understand this contract. I have no knowled~e of the

interlocking relation of these various companies that Mr.
Pamponio represented himself as handling.

Q. Didn't you try to find out what that interlocking rela-
tionship was ~

A. Not with that wording in the contract. I felt
page' 59'r it unnecessary.

Q. You felt it unnecessary to investigate what
Barcroft Lake Shares, Inc. was ~
A. Yes, sir.
Q. It was your assumption that regardless of Barcroft

Lake Shores, Inc. that Pomponio Realty and/or Barcroft
\iVoods,Inc. was going to see that this job was done, itself~
A. I understood they would see that the job was done.

Whether themselves, I don't know. I did pay them. I "vas
sure they would benefit from it and would see to it.
Q. Yau have introduced certaIn pictures here as seven

through thirteen, as to the view from your back yard as it
now .stands from the water. Isn't it true that those pictures
that you have introduced into evidence, are substantially the
same as they would have been, had the pictures been taken
before the house was ever placed an the lot ~ .
A. I would say substantially the same, yes. There has been

some work done, but I wouldn't say that it would amount to
anything. Some bushes have been cut down. That is about
all.

Q. Then you knew at the time of your purchase that you
were going to have to wait at least a reasonable length of

time, or the time indicated, next F'aIl, or the fol-
page 60 r lowing spring before Barcroft Lake Shores, Inc.,

whoever they were, would actually clean out the
lake and make it as it was described to you ~
A. My understanding was that it was to be done that Fall.
Q. Now, assuming that it was done that Fall, what was de-

scribed to you was going to be done ~
A. It was described to me that bulldozers would be em-

ployed for the purpose of scraping out the earth' in the lake
.bed, and that. thereafter chemicals would be applied so that
there would be no regrowth of the vegitatioll, and that this
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would result in a lake being in existence from the edge of my
property, across to the tree line on the 'Opposite.shore, up
from lot 685, which is the second lot to the west where the
creek enters the delta or swamp, all the way down to the cor-
ner.
Q. With respect to that particular statement as to what

was going to be done, who made that statement to you~
A. Colonel Barger.
Q. With respect to the location of that lot, if that had been

dane, would you not still have been in a position where your
lot would have been next to water, backed up water in a la-
goon, so to speak, where Trip Run comes in ~
A. I don't follow you.,

Q. I am asking you whether the pres;ence 'Ofthe
page 61 ~ lake there would have made any difference in the

location of your hause, insofar as the conditions
that you objected to 'Ofthe snakes, frogs, and the like being
there ~ Would that condition not have existed if the lake had
been dug aut and put back further ~
A. No, that condition would have been eliminated. The

lake had to be cleared through Lot 685.
Q. Two lots beyond yours ~
A. Yes, sir.
Q. Isn't it true that that would be still water, backed up

water at that time ~
A. Of course not. It would be lake. There was a stream

that feeds into the lake called Trip Run, if the lake is there.
Q. As a matter of fact, Trip Run running through there, you

now have running water through your property ~
A. Not through my property.
Q. How does Trip Run get from its source, running into

the lake, without going into your property~
A. It is aut in the middl,e of the lake, and has no relation-

ship to my property. It is a very narrow stream because Of a
delta. I have no abutment on the stream.
Q. You don't abut on the stream. I understand that.

With respect to the house that was shown you,
page 62 ~ the Trendsetter an this back lot, in what respect

does the house that was actually constructed for
you on Lot 683differ from that house that you were shown~
A. In substance, not at all. It has the same general 'Out-

side walls, and architecturally with some minor variations of
one sort or another, such as a hack-door entrance.
The partition of the living room was changed to permit a

change so that you would not enter a bathroom from the liv-
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ing room. That was sealed off. There was a wall dividing
the dining area from the living room, which was eliminated.
I think thos,e were the major changes.

Q. Did you have a daylight basement'in the house that was
shown to you, the Trendsetter ~
A. Yes, sir.
Q. Was it as completely out of the ground as the house that

was actually purchased by you ~
A. No. The sample house had a diff,erent topography, and

for that reason, there was a difference in the ~windowspace
that would otherwise be provided, but that seemed to be
axiomatic in terms of the ground that the house was to be
built on, as compared with the house, the sample house.

Q. You made two or three references to a bar in the sample
house, but not in yours. I find no notice of an' objection for

this in any of the correspondence that you had. Is
page 63 ~ it not true that you or your wife did not care to

, have that placed in your house ~
A. No, we discussed that with Mr. Vance. He stated that

he could arrange to have the bar, similar to the one that was
in the other sample house.
Q. You never discussed it with anyone else, or complained

about it to someone else~
A. I am not certain.
Q. How about the rear view porch ~ Was that on the orig-

inal, the sample house, or was that added to your house 1
A. No, there was a porch on the sample house. The design

was reversed, and on the house, on the Trendsetter, I saw on
Stoneybrae Drive, there was a partial porch going from the
back of the house to the hill, and it was reversed on this house,
placed it overlooking the lake.
When we discussed the difference'with Mr. Pomporiio and

his architect, Mr. Pitt, it was dearly understood there ,vas
nothing done in this house that would hang the house over
this other. house. We were purchasing the Trendsetter with
minor modifications, no structural changes, only those neces-
sary to conform with the topography.

Q'. Mr. Pomponio set the price for the house. Is thl;lt cor-
rect~
A. That is correct.

Q. You don't know what considerations were in
page 64 ~ his mind at the time the price was seU "

Mr. Kinney: I object to that. The contract speaks for it-
self.
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Mr: Bean: If Mr. Francis knows.
The Witness: Mr. Pomponio did not discuss with me what

went on in his mind, what went on in terms of cost, except it
was clear that he intended to build me a Trends'etter house
which had a definite value limitation.

By Mr. Bean:
Q. With respect to the lot, that 683 that you purchased, in

conjunction with the house was any price ever s'et on the value
.of that lot as it was when you first saw it ~
A. No, sir.
Q. Was any price set on the value of the Trendsetter house

that you looked at, on the sample house~
A. Y'es.
Q. On the lot itself~
A. No, on the total house.
Q. SO we have no valuation at that time placed by either of

the parties, placed on either of the houses that were pur-
chas'ed~
A. Yes, there was. Mr. Vance told me that the premium

that I would have to pay for a lot on the lake front in lieu of
a house up the street, would he approximately $10,000.00.

Q. But he didn't tell you what considerations
page 65 r went into that premium ~ ,

, A. Yes, the premium was for a lake-front lot.
Q. Was he telling you then that the lot on the lake ""vasworth

$10',000.00more than the lot that the Trendsetter house was
setting on~
A. Precisely.
Q. Do y.ouknow Mr. Tony Dennis of the organization ~
A. Yes, sir, I do.
Q. ,TVas he the sales manager .of Pomponio Realty at the

time~
A. I don't recall.
Q. Do you recall ,ever asking Mr. Dennis that he request

Colonel Barger to insert any language in the sales contract ~
A. I d.on't recall.
Q. If I refresh your memory by stating that you asked Mr.

Dennis- ..

Mr. Kinney: Your Hon.or, if he is going to have some
writing that this witness has made, I think he has to show the
witness his writing to refresh his memory.
Mr. Bean: If y.our Honor please, I have a letter from Mr.
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Dennis to Colonel Barger, in which is stated that he was asked
to insert, further insert certain language, by Mr. Francis.

I was asking Mr. Francis whether or not he ever
page 66 r asked Mr. Dennis to insert any such language.

The Court: He said he didn't recall.
Mr. Bean: I ask him if he could refresh his memory about

specific language that he may have suggested. He can answer
" Yes or No" if he remembers.
Mr. Kinney: Can't impeach him.
The Court: What is the question ~
Mr. Bean: I want to ask him whether or not he ever told

Mr. Dennis that he would like to have inserted in the contract
certain language to which Colonel Barger was to agree.

By Mr. Bean:
Q. Did you ever ask Mr. Dennis to ask Colonel Barger to

permit the following language to be placed in the contract:
"It is further understood that the lake is to be dredged from
his lot 683, up to and including Lot 685 by Barcroft Lake
Shores, Inc ~"

Mr. Kinney: I have to see what that letter is, if he is going
'to have him saying from that the basis of a claim between a
second and third party.
The Court: He is only asking him whether he made such

a statement. Where he got it, such information is immaterial.
Mr. Kinney: He is reading from the letter that

page 67 r somebody else has written, you say~ I definitely
want the letter in. '

Mr. Bean: I am going to ask him. The question is whether
or not you told Mr. Dennis you wanted the following language
to be inserted in the contract: "It is further understood
that the lake is to be dredged from his lot, your Lot 683, up to
and including Lot 685 by Barcroft Lake Shores, Inc."
, The 'Witness : I would say in answer to your 'question that
I am almost positive that I made no such request of Mr.
Dennis.
The Court : You are not completely positive that you did

not make such a request ~
The Witness:, I would say not.

By Mr. Bean:
Q. Do you know Mr~Whetzel ~
A. Yes, I do.
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Q. Was he superintendent more or less of the construction
of your home?
A. I was given to understand that he was the construction

superin tenden t.
Q. And prior to your moving into your home, did you and

he go over the home and make an inspection of it ~
A. We did on several occasions, yes.

Q. I will show you a statement dated October
page 68 r 29, 1955, and ask you whether or not that is your

signature.
A. Yes, that is correct.
Q. At that time, you are stating that you are occupying the

house in accordance with the contract between the parties?
A. That is correct. It says I am occupying it.
Q. Was ther,e any sta.tement made by you at the time to

Mr. Whetzel of objections which you had to the manner in
which the house had been constructed at that time?
A. I don't recall at this time, but I had submitted many

items of incompletion, of incorrect construction, some of
which I waived. I recall specifically that the chimney was not
built according- to specifications. I was asked whether I
wanted the chimney torn down and built again. I waived
that right.
The contract called for a double wall oven. I only got a

single wan oven. In the interest of getting- occupancy, I
agreed to waiVe that particular compliance, but there were
ma.ny others I did not waive.
Q. Were there not many instances when you called the at-

tention of the builders to these changes that you wanted
made, that they came out and made?
A. They did. There were any number of items that they

corrected.
Q. And between the time of the signing of that

page 69 r memorandum and March 27th, which is the date of
the first letter that you objected to certain items

not being completed, did you at any time during that period
make any objections to the Pomponio Realty organization
about any items not completed?
A. Yes, sir.
Q. Have you any correspondence of that time, or was it all

oral?
A. I believe in direct answer that it may have been oral. I

have searched my records .. Not having kept perhaps an the
records, I may have not realized this matter would get into
litigation. I did submit written notes to the Pomponio Realty.
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I made no carbons. I was not a typist, but in reply to those
notes, they did complete about 75 percent of the list, cor-
rected, but others not corrected, and in my letter of March,
when it was obvious that they were not to be done, I put them
in the letter.

Q. Any of those items listed in your letter of March 27th
been completed since that time ~
A. I don't recall, unless I look in the letter.
Q. That is the letter of March 27th. Will you indicate

whether any of those items hav,ebeen completed ~
A. Yes, No.. 1. The furnace 'Yas repaired. Second, the

bricks were repair,ed.
Q. All right. The furnace was repaired. The

page 70 r bricks were replaced.
A. That is right. The molding was nailed down.

The electrical outlet was cov1ered. The metal piece in the
doors was repaired, but broke immediately again. The kitchen
baseboard molding was never changed. The corking in the
master bathroom tub is still falling out; was fixed and r,e-
mains unfixed. The settlement cracks have not been repaired.
The lot remains unsodded. The basement has not been panel-
led. The beams have not been changed as to their paint color.
I have not received a set of plans for the house.
I think that about covers it. There were other items that

were discussed verbally.
Q. With respect to those items. in your bill of particulars

which your attorney filed in this case, he indicated that the
following items had not been completed: Basement was not
properly panelled. Now, that situation, in what way do you
mean that the basement was not properly panelled ~ Was it
not complete, or do you not lik!ewhat was done~
A. The contract was very clear in this respect, "With all

cinder block walls in basement to be panelled." Now, that
has not been done.

Q. What exterior walls in the basement have not been done~
Have exterior walls not been panelled ~

page 71 r A. The. exterior walls comprising the storage
room, running from the kitchen to the southeast

corner of the house; the entire southeast wall running from
the southeast corner of the house to the southwest corner of
the house; the entire wall running from the southwest corner
of the house to the northwest corner of the house.
I have excluded from that, however, the bathroom on the

northwest side and the utility room on the northwest side,
which was never panelled. .
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Q. They were not 1
A. No, they were not. I wouldn't have expected that.
Q. Did you ever, or did your wife, so far as you know, ever

indicate that she did not want the storage room panelled 1
A. Not to my knowledge.
Q. With respect to the guttering not being properly painted,

you really don't have any guttering at all on the house. Are
you referring to something else besides guttering1
A. I am referring to the portion of the metal flashing that

surrounds the entire hous-ewhere the roof ends.
Q. Might be referred to as flashing1

A. Yes.
page 72 r Q. Is that not painted 1

A. It was painted, but the paint has peeled. In
fact, it had peeled as soon as it was ther,e a month or two.
Q. Does that condition still exist 1
A. ,still exists.
Q. You own the house now almost three years 1
A. That is correct.
Q. I don't see listed anywhere in this list of your letter of

March 27th, the guttering not being properly painted in the
molding, so that was not referred to in the letter. Was that
a condition that came about after March 27th1
A. No, there were a number of items not included in my

letter.
Q. Now, the beams in the house were stained the wrong

color1,
A. That is correct.
Q. You pick,ed all the colors that went into the house, did

you not1
A. Except the beams.
Q. That was done before your requesU
A. That is correct. . .
Q. Is it not possible that your wife was agreeable to that

color 1
A. Absolutely not. She was furious when she saw the

beams.
page 73 r Q. With respect to the kitchen baseboard not

being painted according to specification, was it
painted not the right color 1 ..
A. It was specified that the baseboard should be naturaL

It was painted white.
Q.. Is it still white 1
A. Still white.
Q. In your last item III your particulars, your attorney
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shows broken bricks' not replaced. That item has been cor-
rected 1
A. That is corrected.
Q. SOwe'may eliminate Item 7, the broken bricks not being

r,eplaced.
A. I ;wouldlike to check that before.
Q. Referring again to your letter of March 27th, would

you read that portion of it in which you referred to Colonel
Barger or Mr. Barger, the paragraph in which his name is
mentioned 1
A. In this connection, Mr. Vance took me to see Colonel

Barger before I signed the contract, and he also advised this
work should be done this Fall, 1955 when the lake was low-
ered. I feel it is important to malre the necessary arrange-
ment with Colonel Barger to fulfill the terms of the contract
with me.

Q. ,Vith respect to that statement in the l,etter, it was clear
at the time you wrote it that the Pomponio organi-

page 74 ~ zation and Barcroft Lake Shores, Inc. were look-
ing to Colonel Barger to do this work.

A. That is correct.
Q. Did you not get that impression when you went to see

him the first time; that he "vas going to do the work and not
they 1
A. I did not know what the relationship between Pomponio

and Colonel Barger was. It wasn't quite clear to me, but
the contract I signed was that certain work was to be done
by a corporation. Who owned the corporation, I did not
know.

Q. You didn't look into who owned the corporation, or what
responsibilities they did have or what connections 1
A. I did not.
Q. You have testified that the bulk of the property on the

lake, the bulk of the property out there is on the lake's edge
in general. I believe you stated that, but you had purchased
this lot which was to have been made a part of the lake's
edge. Did you inquire' as to the cost of lots closer to the
public beach, for instance, as to whether,or not it would cost
more money for you to build your house on a lot closer to the
public beach, one that might have been more directly on the
lake as it then existed1
A. No, Mr. Vance told me that certain lots were available.

Why these particular lots were available, I have no way of
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knowing. Whether Pomponio owned them, I don't
page 75 ~ know. He showed me these various lots. He said,

. "Take your pick and we will build you the Trend-
setter House for $46,000.00." .
Q. Any of these that he showed yau, wer,e they. directly on

the lake as they now stand ~ .
A. No. ., ,
Q. All of the lots that you were shown, samething would

have had to be done to the lake before they beca:rnelake frant
lots?
A. That is carrect.
Q. Yau testified that your nearest neighbor 'On the lake was

twa 'Or three blocks, and yaur nearest neighbor was twa 'Or
three hundred yards away. Is there nat a hause 200 'Or.250
feet acrass the street fram your street at an angle ~
A. There is a hause at Stoneybrae Drive and Waterway

Drive.
Q'. Haw far are yau from 8taneybrae Drive there ~
A. 200 yards. It isn't in view at the present time from my

hause. .
Q. There are quite a few tr,ees on the lat 684, right next to

yau~
A. Yes.
Q. Da yau recall a canference in ~r. Arthur Pampania's

'Office,attended by yau, Mr. Vance, perhaps Mr. Dennis-we
are nat sure of that-and Mr. Arthur Pampania,

pag,e 76 ~ in which Mr. Arthur Pampania suggested ta yau
and Mr. Vance that yau go ta see Calanel Barger,

and that is the time that yau want ta see him and gat this
matter straightened aut ~
A. I don't recall whether that is the time 'Ornot. I knaw I

was invited ta ga by the Pampania organizatian. That is all
I knaw..

Mr. Bean: Na further questians.

RE-DIRECT EXAMINATION.

By Mr. Kinney:
Q. Mr. F'rancis, yau have been handed a piece 'Of paper that

has nat been admitted inta evidence. Da yau recagnize it~
A. Yes, sir. .
Q. Does that anywhere say that yau waived any canditians

'Ordefects 'Or impraper warkmanship in yaur hause ~
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A. It says: "This is to certify we have occupied the prop-
erty according to the terms and conditions of the purchase
agreement." I would take it that we have taken occupancy
of the premises.
Q. Is that a fact that you did take occupancy~
A. Yes, sir.
Q. What date was. it ~
A. I assume October 1st.

Mr. Bean: It does have a date, October 29th. I
page 77 ~would like to introduce it into evidence as Defend-

ant's Exhibit l.
Mr. Kinney : I am.introducing it as Plaintiff's Exhibit 13.
The Court: It is fourteen.

(The paper above referred to, was .marked Plaintiff's Ex-
hibit No. 14 for identification, was received in evidence.)

By Mr. Kinney:
Q. Mr. Francis, at any time, did any of the people in the

Pomponio organization, including Mr. Vance, describe to you
what the difference was between Lake Barcroft Estates, Bar-
croft Lake Shores, Inc., and Barcroft Woods, Inc. ~
A. No, they did not.
Q. Do you know who was connected with Barcroft ,Voods,

Inc. ~
A. No, I still don't know. I have got a letter from Pom-

ponio Realty, signed by Mr. Pomponio, asking me to make
payments to Barcroft Woods, Inc. That is all I know.

Q. Have you been making payments to Barcroft ,Voods
Inc. ~
A. I believe that is correct. .
Q. Your contract provided for the sale of Lot 683 in Lake

Barcroft Estates. Is that not correct ~
A. That is correct.

Q. 'Were you told at any time by anybody in
page 78 r Barcroft Woods, or Pomponio Realty, or in M.

Pomponio and Sons' personnel that Lake Bar-
croft Estates was an entirely different organization from
Barcroft Lake Shores, Inc. ~
A. No, I was not told who they were, what the company

was.
Q. Your contract provides that the seller is Barcroft VV-oods,

Inc. Is that correct ~
A. I believe that is correct.
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Q. And the lot to be sold is Section 7 of Barcroft Estates t
A. That is correct.
Q. Now, at any time did Mr. Vance make any representa-

tions to you that the Pomponios or Barcroft Woods or
Pomponio Realty, Inc. or Mr. Pomponio and Sons would see
to it that the lake was cleaned out ~
A. Yes, they told me that they had a big stake in this op-

eration, and that obviously the fact that I was buying one
lot, whereas they owned a lot of property, and they were go-
ing to 8'eeto it that it was all done. How they were going to
see to it, they did not say.
Q. Did they disclose to you whether they had contracted

with Colonel Barger or Barcroft Lake Shores, Inc. to do this
work~
A. They did not disclose to me any of their business.

Q. Did they disclose to you how they were going
page 79 ~ to put the roof on the house ~ .

A. They told me nothing about their operation,
except I would have the Trendsetter built by such a date.
Q. You actually wrote this contract, or did somebody else.

write iU
A. Somebody else. I would assume it was written by Pom-

ponio Realty, when it was handed to me.
Q'. Who was the agent or the agents at that time~ .
A. There was an agent, Lincoln Vance, who was working

for Pomponio Realty or M. Pomponio and Sons. He had a
desk and an officeon ,Vilson Boulevard that said Pomponio
Realty Company, or words to that effect.
Q. Were you aware on the 20th day of May, 1955 that the

Pomponio Realty Company, acting through its President,
Anthony C. Dennis, had some qualms about whether or not
the term, "It is further understood that the lake is to be
dredged from Lot 683, up to and including Lot 685 by Bar-
croft Lake Shores, Inc. ~" Do you know whether Mr. Dennis
had any hesitancy about placing it in the contract ~
A. I don't know. He didn't discuss it.
Q. Were you ever told by anybody that the lake was going.

to be dredged ~
A. No.

Q. Did anybody from Barcroft Woods, Inc. or
page 80 ~ Pomponio Realty, Lake Barcroft Estates, or M.

Pomponio and Sons, Inc. ever disclose to you that
the terms of the contract to-wit the lake was to be cleaned
out, was not going to be done, that is, prior to the filing of
this suit~
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A. No.

Mr. Bean: I think the letter speaks' for itself.
The Court: .You received the letter, did you not, from one

of the Pomponios saying the lake was going to be done~
The Witness: Y'es, sir. That is correct.

By r. Kinney:
Q. In that letter, did they say they were not going to, or

not able to have it done ~
A. No, they said they were going to have it done. I as-

sumed-
Q. The question of a public beach came up' on your cross

examination. Was there any discussion when you picked out
the lot with Mr. Vance as to why this particular lot, 683, was
more desirable than the others ~
A. Yes, because the statement was made to me that there

was to he a public beach constructed at what would be three
or four lots removed from Lot 683, and that I might find that
noisy and hothersome to he adjacent to that beach, and I bet-
ter move three or four lots away.

He showed figures where this lot would be out
page 81 r further in the lake, but the public beach was made

clear. It was stated unequivocally that there was
to he a public beach, comparable to the others in existence.
Q. Anyone in the Pomponio organization heretofore men-

tioned, disclose that they had no authority to lower the lake ~
A. No.

The Court: Let me clear up one thing. You have men-
tioned several times Lake Barcroft Estates and Barcroft
Lake Estates and Barcroft Lake Shores, Inc. When you
mention those different organizations, are you talking about
Barcroft Lake Shores, Inc. ~ .
Mr. Kinney: One of them is Barcroft Lake Shores, Inc.,

Barcroft Woods is the Pomponio organization, and the area
known as Lake Barcroft Estates, as it appears in the contract .
. I don't know whether Lake Barcroft is the corporation or
not.
The Court: A copy of what contracU
Mr. Kinney: The copy of the contract of May 18th, of the

Pomponio Realty Company contract. The words "Barcroft
Estates" appear there.
The Court: Is that the only reference to Lake Barcroft

Estates, where it appears in the contract ~
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Mr. Kinney: It is in the contract, Section 7, Lake Bar-
croft Estates, the fourth line down, purchase of

page 82 r Lot 683, Lake Barcroft Estates. Now, by hind-
sight, it appears like a subdivision name was used.

The Court: The correct subdivision is Section 7, Barcroft
Lake Shores. Isn't it ~
Mr. Kinney: He has bought a Lot 683,Section 7, Lake Bar-

croft Estates.
Mr. Bean: In the printed form of the sales contract, I

notice Lake Barcroft Estates, Section 7 is referred to. Where:
as in the purchase agre,ement, it says .section 7, Lake Bar-
croft and leaves off the word" Estates."
The Court: Well, what is the legal description of this lot ~
Mr. Bean: It is Section 7, Lake Barcroft Estates, Fairfax

County, Virginia, Lot 683, Section 7, Lake Barcroft Estates,
Fairfax County, Virginia. The plat, which is in evidence,
says: "Barcroft Lake Shores." The printed contract says:
"Barcroft Lake Estates," and the other is Barcroft Lake
Shores. It is one or the other. I would assume that the deed
would be Barcroft Lake Shores, as the plat is set up that way.
The Court: The plat to this property is recorded ~
Mr. Bean : Yes.
The Court: Is that the recorded pIaU
Mr. Bean: This does not show recording data, because

the original plat is, of course, in linen. This does
page 83 r show the plat recommended for approval by the

Fairfax County Commissioner, September, 1953,
and approved by the Board of Supervisors on September, 1953,
with Carl Massey's name on it. I assume the linen on this
went on record.
The Court: And the title of the subdivision is whaU
Mr. Bean: Barcroft Lak,e Shores, and this plat is entitled

Section 7, and I say this is presumably a copy of that, which
has been introduced into evidence.
The Court: All right.
Mr. Bean: I want to ask three or four questions.

RE-CROSS EXAMINATION.

By Mr. Bean:
Q. You just testified, Mr. Francis, that none of these cor-

porations, companies, referred to, had stated that they had
no authority to lower the lake.
A. That is right.
Q. SOfar as you are concerned, all of them had authority.
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Mr. Kinney: Yau asked abaut any af the Pampania carpa"
ratians1
Mr. Bean: Any af the Pampania carparatians, and yau

stated that you did nat knaw; that they did nat have authar-
ity.
The Witness: That is carrcet.

page 84 ~ By Mr. Bean:
Q. Isn't it true that Mr. Arthur Pampania, in

his affice,hefare yau and Mr. Vance went to' see Calanel Bar-
ger, stated to' yau that they had nO' autharity whatsaever to'
lawer the lake, had nO'thing to' dO'with the lake, and that is
why he was sending yau aver there 1 DO' yau recall that can-
versatian 1
A. NO',I dan't.
Q. When yau say, "They said they had a stake in all this,"

referring to' the carrespandence yau had abaut getting this
lake lawered and getting it cleaned aut, yau had earlier testi-
fied, I believe, that Mr. Vance, the agent af Pampania Realty,
was the anly ane whO'had indicated to' yau that they had a
stake in it and yau naw indicate that ther,e are ather peaple.
WhO'are "they" whO'had a stake in iU
.A. Mr. Vance stated, athers may have stated, that in view

af the hames in that area awned by the Pampania organiza-
tians, in view af that, they were gaing to' see to' it that the
lake was taken care af. They a"med the lake, and cauld
build mare hauses.

Q. ,Vba are "they 1"
A. The Pampania arganizatian.
Q. WhO'in the Pampania arganizatian 1
A. Mr. Vance, I recall specifically. Others may have. I

dan't remember.
page 85 ~ Q. Yau dan't knaw ather than Mr. Vance 1

A. It was three years agO'that it came up. It
made an impressian an me mentally.

Q. Haw lang hav,e yau heen a business man 1
A. Last faur years.
Q. During that time, have yau had any dealings with car-

paratians 1
A. Sure.
Q. DO' you knaw haw a carparatian is set up, generally1

Mr. Kinney: I object to' that. He wauld have to' direct his
questians mare specifically. A carparatian may be set up a
numher af ways. They cauld have intertwining directarates.
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They could have the same directorate and no connection at
all.
The Court: Objection overruled.

By Mr. Bean':
Q. I asked you if you were familiar generally with the way

that a corporation is set up in this state.
A. No, I am not.
Q. Have you ever been involved in a corporation's being

established ~
A. Yes.
Q. Are you a stockholder in a corporation ~

A. Yes, I am.
page 86 r Q. Do you realize that that corporation is what

we call an entity ~ In other words, it is just as an
individual and it has its own.responsibilities ~
A. Yes, sir.
Q. Do you realize that individuals cannot commit the cor-

poration, but. only the corporation can commit itself~

Mr. Kinney: I object to that. It is a conclusion.
The Court: Objection overruled.

By Mr. Bean:
Q. Do you realize that individuals who are with a corpora-

tion cannot commit the corporation, but a corporation can
only commit itself through its authorized board of directors f
A. I don't understand that. A person who works for a

corporation can commit the corporation by signing a paper
or selling a lot.
Q. Does that person have to be authorized by the board of

directors ~

Mr. Kinney: There is no allegation of denying an agency,
categorically of Lincoln Vance, whose name appeared.
Mr. Bean: It has nothing to do with denying agency. I

am trying to get at this man's understanding.
The Court: I think you have developed it and that you

are getting into questions that call for a legal
page 87 r conclusion.

Mr. Bean: All right; sir.

By Mr. Bean:
Q. When you signed this contract in which the words" Bar-

croft Lake Shores, Inc." were twice referred to, were you
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familiar with the fact, in view of these words, that Barcroft
Lake Shores, Inc. was a separate corporation that you were
dealing with ~
A. I don't know what you mean by that. I am not trying

to be obstinate. I know that there were many corporations
involved in this transaction. Now, who they wer,e, or who
owned or controlled them, made no difference to me. As long
as Mr. Pomponio signed the contract, I felt it was a big real
estate corporation.

Q. You' r,ealized you were dealing with several corpora-
tions, but you did not attempt to determine with whom you
were dealing when Barcroft Lake Shores, Inc. was referred
to~ .
A. I made no effort to ascertain who the corporations w,ere.
Q. Did you not feel that it was important, or apparently

you felt it was unimportant.
A. I felt it was unimportant. I felt I was dealing with a

reputable company in Arlington, who were huilding several
houses in Arlington. I understand .tJ;teywere de-

page 88 r veloping all over the place. .
Q. Why did you feel that it was necessary to go

to see Colonel Barger at all ~
A. I did not feel it was necessary to do it.
Q. Why did you do iH
A. Because Mr. Pomponio suggested I do so.
Q. Didn't he tell you at the time~ Didn~t he suggest why?
A. He wanted to assure me that the lake was being taken

care of, and this was his way of doing it.
Q. Didn't he want Colonel Barger to talk to you ~ Wasn't

the implication clear that he couldn't do it, but that Colonel
Barger could~
A. No, sir, it didn't imply it to me. I had no knowledge of

the relationship, what the relationship was, but Pomponio was
building these houses, and said that these things would be
done and so I signed the contract.

RE-DIRECT EXAMINATION.

'By Mr. Kinney: ,
Q. You bought tbe lot by both looking at it and checkirig

the plat that is now in evidence. Is that correcH
A. Yes, sir.
Q. And that plat on the bottom says whaU
A. Fdon't recall.
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Q. After ownership.
page 89 t A. It says, "Section 7, Barcroft Lake Shores."

Q. All right. You were dealing with Pomponio
Realty, as a principal or an agent, or don't you know~
A. I don't know.
Q. Did Pomponio Realty or Barcroft 1,Voods,Inc. ever dis-

close to you that Barcroft Lake Shores was or was not in fact
the true owner of the lot ~
A. I did not know who owned the lot.

Mr. Kinney: That is all.

RE-CROSS. EXAMINATION.

By Mr. Bean:
Q.. When you signed the contract, you knew who owned the

lot, did you not ~. .
A. I did not.
Q. Didn't you see that the owner was stated to be on the

contract, Barcroft Woods, Inc. ~
A. I didn't know who owned the lot. I didn't think it was

material. I knew I made the assumption, perhaps erroneous,
that Mr. Pomponio would not sign a contract to build a house
on a lot he didn't control or own, or acquire. I felt I ,vas
dealing with a large, responsible building organization in
Arlington County. I didn't ask for a resolution from the
hoard of directors who could sign it. I went through the
normal procedure of any purchaser.

Q. You did read the contract before you signed
page 90 r it~

A. Yes, sir.
Q. You saw that Barcroft 1,Voods, Inc. was the owner ~

Mr. Kinney: Wait a minute!
Mr. Bean: May I see the original exhibiU I want to

make sure that exhibit-not the plat, now, but the sales con-
tract. I guess that would be Exhibit 1. ..

By Mr. Bean:
Q. Looking, if you please, to Exhibit 1, Mr. Francis, which

is a sales contract, you will note that the date on the sales
contract is May 18th. Then at the bottorn of the page, do you
find the date beside your name ~
, A. Yes, May 18th:
Q. What is the date beside' the dat~ of the 'selled .
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A. May 27th.
Q. That meant from the 18th to the 27th there was a lapse

of nine days. Do you know what was done during that period
of time before Barcroft Woods, Inc., by Rocco Pomponio,
signed the contract 7
A. What happened 7
Q. In that nine-day period from the 'time you signed the

contract until it was signed by Barcroft Woods, Inc., do you
know why they didn't sign it 7
A. No, I don't know anything about that. ,

Q. Wasn't it true that during that interim pe-
page 91 r riod you were to go to see Colonel Barger 7 Do you

know when you went to see him 7 ,
A. No, I was in his office ten or fifteen minutes. I went

with Mr. Vance.
Q. ,Vas not that visit to Colonel Barger made prior to the

signature of May 27th by Rocco Pomponio 7
A. I would assume so. It would hav;e to be.

RE-DIRECT EXAMINATION.

By Mr. Kinney:
Q. When you signed that contract, did you actually know

who the owner was 7 '
A. No, I didn't.

Mr. Kinney: That is all.
The Court : You may step down.

(The witness was excused).

Thereupon,

LINCOLN P. VANCE,
was called as a witness on behalf of the plaintiff, and after
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Kinney: _
Q. Give your name, please, sir.
A. Lincoln P. Vance.

Q. Where do you live 7
page 92 ~ A. 1316 Barger Drive, Barcroft.

Q. How long have you lived there, sir 7
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A. About 2ih years.

Mr. Bean: How long, sid
The Witness: About 2V2 years.

By Mr. Kinney:
Q. In what business are you, Mr. Vance~
A. I am a real estate salesman.
Q. With whom are you connected now~
A. Arthur Levine-Murray Company.
Q. In the year 1955, with whom were you connected~
A. Pomponio Realty.
Q. For what length or period were you connected with

Pomponio Realty ~
A. I think about three years, up until 1957, sometime in

1957.
Q. Would that begin in what date, sir ~
A. I believe I went there in 1954, March, 1954, and I think

I left around April, 1957.
Q. By whom were you employed ~
A. By Pomponio Realty.
Q. Pomponio Realty ~
A. That is correct. .
Q. Is that a corporation ~

A. Yes.
page 93 r Q. Do you lmow who the prime factors are in.

that corporation, who the big guns are, so-to-speak~
A. I wouldn't know all the stockholders, but I imagine the

Pomponios, of course.' .
Q. Did there 'ever come a time when you served as agent

for Barcroft VV' oods, Inc.~
A. I believe so, yes, sir.
Q. Do you know when that was, sir ~
A. I believe during 1955, 1956.
Q. What was your particular job in 1955, in the Spring of

1955.~
A. Selling- houses, primarily, through Pomponio Realty,

and they, of course, took care of their subdivision houses, as
well as general brokerage.
Q. Do you make a specialty of a certain area or type of

houses at the present time ~
A. I don't know if I make a specialty. It happens I sell

quite a bit of property in Lake Barcroft.
Q. Did there come a time in 1955 when you met this gentle-

man sitting on my left ~
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A. Yes, sir.
Q. Approximately when was that, sir~
A. Sometime before May.
Q. Do you recall the circumstances of your meeting with

him, and if anyone was with him ~
page 94 r A. I believe the first time I saw him Mrs. Fran-

cis, his wife, was with him;.
Q. What happened, sir ~ .
A. He evinced interest in buying a house in Barcroft, the

Trendsetter model. He wanted to buy a house, or consid-
ered buying a house in Lake Barcroft, a model, I believe we
called the Trendsetter.
Q. Was there a Trendsetter up there, ,erected at that time ~
A. Yes,' sir.
Q. Where was that ~
A. I don't recall the lot number. It was on Stoneybrae

Drive.
Q'. Then what happened ~
A. He ended up buying a Trendsetter on a lake front.
Q. What was the price of the Trendsetter on Stoneybrae

Drive~ .
A. I believe $36,950.00.
Q'. Was that to include the house and loU
A. That is correct.
Q'. That was ~
A. The house was already erected.
Q. What general type of house was it ~

A. It was a very attractive contemporary, quite
pa~e 95 r a large house, exposed beams, with four bedrooms

and three full baths and recreation room.
Q. Did there come a time when Mr. Francis and his wife

had a meeting of the minds with you on the type of house
they would like?
A. Y,es, sir.
Q. Was there a time when you and they agreed where this

house would be erected ~
A. Yes, sir.
Q. Tell the Court, if you will, some of the circumstances

before the agreement on the particular lot. .
A. Some of the circumstances before the agreement ~
Q. Some of the reasons that Mr. Francis selected the par-

ticular lot that he did. .
A. He was intrigued with the idea. of being on the water.

A water-front lot was an extremely ~.ttr~ctive lot. ..
'.;.l ;>.' ~. '
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Q. Did you have any lots available on the lake itself at that
time~
A. That was supposed to be on the lake.
-Q. What was the price for the house and lot that Mr. Fran-
cis finally decided on ~
A. I believe $46,000.00.
Q. I just hand you a d'Ocumentadmitted into evidence, and

ask you if you recognize that document, being
page 96 ~ Plaintiff's Exhibit No. 1.

A. Yes, sir.
Q. What is the price on that~
A. $46,000.00.
Q. Did you handle the transactions with Mr. and Mrs. Fran-

cis at that time ~
A. Yes, sir.
Q. Do you recall any conversation about time being of the

essence~
A. Yes, sir.
Q. What was that ~ \iVho said it ~
A. Mr. Francis insisted on that being incorporated in the

contract. It was v,ery imp'Ortant that he get in there by Sep-
tember, and I believe ,or recall it is in the contract, yes, sir.
Q. Was he able to occupy the house on September 1, 1955~
A. I think not.
Q. Do you know how much later it was ~
A. I believ,e it was in November or December.
Q. Did he prevail upon you prior to September 1st to com-

plete the house, get it completed ~
A. I recall we had quite a few conv,ersations.
Q. Regarding the c'Ompletion of the house ~

A. Yes, sir.
page 97 ~ Q. From your knowledge, do you know any rea-

son that involved him that slowed the opening of
the house, or delayed the availability of iU
A. I don't believe I would be capable 'Ofanswering that.
Q. Do you know of your ,own knowledge whether he made

any structural changes that were not allowed by the contract,
that would slow up the building 'Ofthe house ~
A. I think not. I don't believe he made any structural

changes not allowed in the contract.
Q. Now, did there come a time when you and Mr. Francis

spoke with a Mr. Barger, 'or a Colonel Barger~ '
A. Yes, sir.
Q. Now, at whose suggestion did you take Mr. Francis to

talk to Colonel Barger 1
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A. At Mr. Pomponio's.
Q. Was that Mr. Arthur Pomponio~
A. Mr. Arthur Pomponio.
Q. At his suggestion ~ Was Mr. Francis present at the

time he made that suggestion ~
A. At the time he made it to me. I don't really recall. He

may well have been. I believe the first time he made that
suggestion, Mr. Francis was not present, at least the first
time he made it to me.
Q. You were directed by Mr. Pomponio to take Mr. Francis

to Colonel Barger ~
page 98 r A. Yes, sir.

Q. Did you do thaU
A. Yes, sir.
Q. Was this after May 18, 1955, being the date of the con-

tract, or was this before ~
A. I believe it was before.
Q. Well, what was the conversation at that time ~
A. Between whom, sir ~
Q. Between Mr. Barger, yourself, and Mr. Francis.
A. Colonel Barger was telling us of the various things that

he planned on doing to Lake Barcroft, in g,eneral and specific-
ally to the lake as regards the lots Pomponio had, and more
specifically as regards to the lot Mr. Francis was buying. I
believe he told us that he would at first put a chemical to
destroy the vegitation, and he infqrmed us that the lake was
lowered every two or three years when they had sufficient re-
quests of the property owners, when ,they wanted to build
docks. It was lowered in the summer time. He informed me
that the lake would be lower,ed that coming winter, subse-
quent to putting a chemical in there to kill the vegitation.
He said at that time he would put bulldozers onto the prop-

erty, into the lake, to clean the lake out. I recall Mr. Francis
""vasconcerned as to the safety factor to his children, and

Colonel Barger said he would be able to wade out
page 99 r into the lake twenty feet before the lake was over

his head. I think at that time he also informed us
that there would be gates to every entrance to the lake, and
that was the purpose for the $60.00 assessed to all property
owners, and also for the stickers for all automobiles.
Q. Did you have available with you a plat or a map of the

area, when you were talking- to Colonel Barger~
A. There was a plat on the wall in Colonel Barger's office,

and, of course, I had worked with Mr. Francis from a copy
of that plat at the time Mr. Francis picked out his lot.
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Q. Where did that show the lake line to be with relation to
Lot 683~
A. At the foot of Mr. Francis' lot, and also ,extended, I

would say, 100 yards beyond it.
Q. That is the lake ~
A. That is correct.
Q. Would I be correct in saying that the map showed that

the lake was lapping the lot ~
A. Oh, yes.
Q. I show you this plat that has been admitted into evi-

dence. You are familiar with that ~
A. Yes, sir.
Q. "\iVas either this one or a copy of it, used to show Mr.

Francis where his property would be~
page 100 ~ A. Yes, sir.

Q. "\iVhosename appears on the bottom of the
plat~
A. Barcroft Lake 8hor,es.
Q. Was there any discussion regarding the distance the

lake was to be cleaned out, how far up or down stream ~
A. Yes, I believe the lake ,extended at least one hundred

yards down stream, I guess up stream, from Mr. F'rancis'.
Q. Do you want to look at the plat and see if you can re-

fresh your memory ~
A. Yes, sir.' This shows that the plat shows it.
Q. Was the terms of that extention so placed in the con-

tract? You can look at the contract, Mr. Vance, the third
from the last item.
A. Yes, sir.
Q. Did you have any daubt in yaur mind what cleaning aut

meant after talking with Calanel Barg,ed
A. Nane whatsoever. That ,vas a term used by Calanel

Barger.
Q. That was just what yau have described, the vegitatian

killing with chemicals and the bulldazers and the depth ~
A. Yes, sir.

Q. Da yau recall any canversatian with Mr.
page 101 ~ Francis wherein yau indicated to him the amaunt

'Of premium that he wauld have ta pay far lake
frant lats, as oppos'ed to 'Onein back~
. A. Yes, sir
Q. What was that ~
A. $10,000.00.
Q. He accepted that figure, did he 1
A. Yes, sir.
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Q. Did you specifically tell Mr. Francis that Barcroft Lake
Shores was or was not the owner of this property1
A. I did not tell Mr. Francis that Barcroft Lake Shores

was the ,entity, as Colonel Barger was the owner. I told Mr.
Francis that we owned, the Pomponios owned it; tha:t we had
bought it; that Pomponio had bought it.

Q'. Through a corporation 1
A. I don't think so, and also told him that we had bought

it with the expectation that this property at the lake would
end up like that. Colonel Barger had intimated that, or told
us that at the time he more or less oriented us.
Q. When you say, "He more or less oriented us," when was

this and where 1
A. That was shortly after Mr. Pomponio had a~quired the

property and started to build houses on it.
page 102 rQ. When, in relation to May, 1955, was that 1

A. I would say almast a y,ear priar ta that.
Colonel Barger attended a sales meeting.
Q. ",Vherewas thaU
A. It was held at the Hot Shoppe at Glebe Road.
Q. 'What were the representations made at that time1
A. Similar representatians that we have discussed. He

alsa tald us that there was a beach installed at the foot 'Of
Rusticway Lane. He described the variaus benefits ta be de-
rived at Lake Barcraft, as quite a few. He made it so attrac-
tive, I baught a hause 'Outthere.
Q. Were yau ever tald by a person in authority in the Pam-

pania Realty Campany that yau couldn't make the same rep-
resentations that Calanel Barger told yau with respect to
purchasers?
A. Na, sir.
Q. Did they tell yau whether 'Ornat you could make them?
A. Na, sir. They did not tell us that we cauld not or cauld.
Q. Did you have any r,eason ta believe in the passing 'Of a

year, 1954 ta 1955, that thase things would nat be dane?
A. Na, sir.

page 103 r A. As a matter of fact, I had na daubt in my 'Own
.. mind. He was certain they would be dane as late
as last year.
Q. Did yau knaw 'Of any reasan why the parties ta the sales

cantract cauld nat perfarm in conveying the praperty, 'Orcan-
farm ta the terms in the cantract and signed by the parties
themselves?
A. Sa far. as the beach was concerned, I believe they were

unable ta perfarm until the lake was cleaned 'Out.
Q. That is the forty foot beach 1 .
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A. Yes, sir.
Q. That is as to the digging out of the lake ~ Did you have

any doubts about its being done~ We are speaking about
1955.' You know now~
A. No, sir, Idon't.
Q. At no time did you convey to Mr. Francis tpat you had

some doubts about it ~
A. No, sir. As a matter of fact, I indicated to Mr. Francis

that Mr. Pomponio had a much greater stake than he did.
Q. What was the implication that he was certain that Mr.

Pomponio would prevail on Colonel Barger to go ahead ~ Do
you recall. Tak,e a look at the contract. Who signed here,
the purchaser or did the seller sign first ~

A. Oh, the purchaser signed first.
page 104 ~ Q. ,Vas there a delay of any time before the

s-eller signed ~ You can take a look and see what
it says.
A. Yes, sir. Here is it, a nine-day delay.
Q. 'When you dealt with Mr. Francis, did yon speak of

various corporations that Pomponio had, as Pomponio, or
did you designate specifically between Barcroft ,iVoods and
Barcroft Lake Shores, or did you tell him the difference be-
tween Barcroft Lake Estates, that is, Lake Barcroft Estates ~
A. I believe in speaking, I said M. Pomponio Construction

in that, yes. .
Q. This is before he signed ~
A. Before he signed. I think we might have discussed the

fact that, or I believe we may have discussed or I may have
told Mr. Francis that Mr. Pomponio 'was extremely able, an
extremely able builder. He had been extremely successful in
his field. It may have come up that the house may not have
been built. It would not be built by Pomponio Realty as
such, but it would be built by one of the Pomponio industries.
Q. When Mr. Francis signed the contract, did he know who

was going to sign as owner~
A. I think not. I believe he knew it was going to be an

entity of Pomponio.
Q. IIIas this Trendsetter house built to specific specifica-.

tions of Mr. Francis, or was the house already in
page 105 ~ design and construction; that plans had been

drawn ~
A. There was a basic design that had already been drawn.

There were some changes, according to Mr. Francis' specifi-
cations. I believe the contract permitted them, providing
there were no basic structural chang,es.
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Q. Are there any houses along the shores next to Mr.
Francis' house 1
A. Next to Mr. Francis' house1
Q. Or next to the immediate vicinity, along the supposed

lake shore1
A. Not within several blocks.
Q. Do you know, from the course of your real estate trans-

actions, who now owns the lots on each side of Mr. Francis 1
A. I am not sure of that, but I believe either Larchmont

Realty, Berman or Hoerwitz.
Q. Is that the same 1 Do you know if Mr. Pomponio, or

one of his entities, has in fact sold or liquidated those lots 1
A. I have no way of knowing what they have sold or re-

tained, or disposed of them.
Q. Hav,e you seen any of their lots for sale in that area

near to Mr. Francis, with the Pomponio Realty sign on
them1

A. I try to avoid it. I am a bit embarrassed
page 106 r by the whole thing.

Q. What are the general conditions in front of
Mr. Francis' lot1 What does it look like there1
A. There is definitely no lake shore.
Q. In your opinion, as a real estate salesman, .would the

same lot be worth more or less if it were back from the area
where it is now1 Do you follow my question 1

Mr. Bean: Objection. I don't think that a proper ground
has been laid for it, and experience in appraisaL
The Court: Objection sustained.

By Mr. Kinney:
Q. You sell lots as well a houses ~
A. Yes, I specialize in houses, though.
Q. Have you sold lots in the Lake Barcroft area 1
A. Yes, sir.
Q. Without houses ~
A. Yes, sir.
Q. In your opinion would the lot that Mr. Francis is now

on be worth more or less, given the same size and slope
conditions if it were somewhere else in the Lake Barcroft
area ~

Mr. Bean: Don't answer the question until I make my
objection. The objection is repeated that the witness, if the
Court please, is not properly qualified as one who can ap-
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praise the value of a property. He is a salesman.
page 107 ~ Mr. Kinney: I don't think there is any rule of

law that any man in the real estate business can- .
not testify to the value of property.
The Court: He hasn't testified that he knows the. value

of the property. The objection is sustained.

By Mr. Kinney:
Q. You know the value of the lots in the Lake Barcroft,

area~
A. Yes, sir.
'Q. How long have you been dealing in Lake Barcroft

property~
A.About three years.
Q. Can you answer my other question ~

Mr. Bean: . I object. Do you know the value of Lake
Barcroft property~ I think the'further question would have
to be asked in order to properly qualify him.

By Mr. Kinney:
Q. Do you know the value of Lake Barcroft properties

on the lake proper, the existing lake~
A. I know the prices.
Q.The prices~
A. Yes, sir.
Q. What is the range of price ~
A. Pres,eritly, up to $15,000.00.

Q. They vary from lot to lot. Is that correct ~
page 108'~ A. That is correct.

Q. You know what the price or value of a lot
similar to Mr. Francis' lot is in comparison with a .lot on the
lake~ I have asked you if it is higher or lower. I have not
asked you to place a total value on it.
A. You asked if Mr. F'rancis' lot, if the value of Mr.

Francis' lot is higher or lower than a lake-front loU
Q. Yes.
A. Under its present conditions, I presume~
Q.Yes, sir.
A. I would say that it is lower.
Q. Do you know the value of lots a block or two away

from the lake ~
A. Yes, sir.
Q. Would Mr. Francis' lot be worth more or less on it,

than the lot back from the lake ~
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A. I beli~ve the possibility of the lake being fixed would
add value to it and I would say that the lot in its present
condition is worthless.

Q. All right. Mr. Vance, was there ever any doubt in
your mind that you were indeed selling a lake-front loU
A.' No, sir.

Q. All right. I believe you testified you did
page 109 r not know of any reason that Mr. Francis held up

construction. I hand you this piece of paper, and
ask you if you can identify that.
A. ~es, sir. I believe it is the work order issued to the

construction superintendent out there. I have a copy, as a
matter of fact.
Q. Does that indicate to you that Mr. Francis was holding

up any construction ~ '
A. Let me see that.
Q. There were four copies of that made, according to

that.
A. Y,es, sir. No, sir.
Q. All right. Mr. Vance, did the Trendsetter sample house

have a bar in iU
A. Yes, sir.
Q. Do you know whether or not Mr. Francis' house was

completed with a bar in it ~
A. I am afraid I don't, sir.
Q. You have been in his house since it was finished?
A. Yes, I think I have been in there a couple of times,

but it has been sometime ago. At that time, I don't believe
the house had been totally' completed.

Q. Do you know whether or -not he now has a beach in
front of his area ~

page 110 r A. I think not.
Q. Have you had occasion 'to quote prIces for

.beaches in your work with Pomponio?
A. Have I had occasion to do what, sid
Q. To quote prices on beach work.
A. No, sir.
Q. Do you know what it would cost to put a beach in ~
A. No, sir.
Q. Do you know whether or not anybody except the various

Pomponio corporations derived any benefit from this sales
contract, to-wit did Colonel Barger that you know of receive
any benefit from this contract ~
A. I am not aware as to whether he received benefit from

this particular contract. I believe Mr. Pomponio had ac-
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quired the land prior to the time I sold the property, propert3T
or house.
Q. Do you know whether or not Mr. Pomponio owned'

the land 7
A. I don't know whether he owned it or had an option on

it. I believe that he did.

Mr. Kinney: Now, that concludes my ,examination on it. I
wonld like to introduce Mr. Murdaugh Madden, co-counsel,
who was delayed this morning.

Mr. Bean: Mr. Vance, that field memorandum
page 111 r you referred to, dated June 17th, signed by Mr.

Pomponio, I would like to have that introduced
into evidence. Is there any objection 7
Mr. Kinney: No.
Mr. Bean: I believe that the memorandum you testified to

a moment ago as being handed to you-
The Witness: Yes, sir.
Mr. Bean': I would like to have that introduced as De-

fendant's Exhibit 1.
The Court: All right.

(The memorandum above referred to, was marked De-
fendant's Exhibit 1 for identification and received in eVi-
dence.)

CROSS EXAMINATION.

By Mr. Bean:
Q. Mr. Vance, with respect to the conference that you re-

ferred to that Mr. Barger had with the salesmen at the Hot
Shoppe, you say this was one year, approximately, prior to the
sale of the property, Lot 683, to Mr. Francis?
A. I believe it was probably six months. That would be

closer to it. It was shortly before Pomponio acquired the
property.'
Q. You do know that Pomponio owned the property prior

to the time that you showed it to Mr. Francis, or one of his
corporations did?

A. He owned it, or had agreed to buy it. It was
page 112 r my impression that he owned it.

Q. At this meeting of Mr. Barger and the sales-
men-
A. Yes, sir.'
Q. -I believe you stated that Colonel Barger stated, had,
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stated substantially the same thing with respect to the de-
velopment of the lake that he stated when Mr. Francis and
'you went to see him ~
A. Yes, sir.
Q. At that time, is it not true that Mr. Arthur Pomponio

stated to the sales;m.enthat if any questions arose with re-
spect to the development of the lake, they were to go directly
to Colonel Barger about the purchaser, because Mr. Pomponio
had nothing to do with the lake's development?
A. I believe that is correct.
Q. Then when you met Mr. Francis and showed him this

lot, were you following out the instructions of your principal
when you were going to see Colonel Barger about this lot
and the lake development next to it?
A. No, I did that at Mr. Pomponio's suggestion at that

time before Mr. Pomponio signed the contract.
Q. Before he signed the contract, did Mr. Arthur Pomponio

suggest you take this gentleman to see Colonel Barged
A. Yes, sir.
Q. Do you recall what was stated at that time when it was

suggested by Mr. Pomponio that you should go
page 113 ~ to see Colonel Barger?

A. Mr. Pomponio told me he had bought the
lots under those conditions. However, Colonel Barg-er was
supposed to develop the lake and complete the development
there. However, since Colonel Barger was supposed to do it
rather than Pomponio, they preferred that I take Mr. Francis
to Colonel Barger so that Colonel Barger could tell him
exactly what was going to be done, and more or less get the
bit to the horses mouth.

Q. Was Mr. Francis with you when you were so instructed?
A. I believe not, sir.
Q. Was there a time when Mr. Pomponio saw you and Mr.

Francis together?
A. I think he had seen us together many times.
Q. Prior to your going to Colonel Barger, or after?
A. I am afraid I can't answer that accurately. I would

hesitate to say,' because they had seen us together many
times. Whether it was prior to or subsequent, I don't know.

Q. On the occasion the three of you were together, do you
recall Mr. Pomponio's saying to you or to Mr. Francis while
'you were there that Colonel Barger had the responsibility

. with respect to the lake, and Pomponio and his
page 114 ~ organizations had nothing to do with the develop-

ment of the lake?
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A. I believe-I think-would you repeat that~
Q~During any of the meetings that you stated that Mr.

Arthur Pomponio had with you and Mr. Francis, did Mr.
Pomponio state to you or to Mr. Francis, while in your pres-
,ence,that the Pomponio organizations had nothing to do with
the development of the lake ~
A. It was apparent that the Pomponio organizations were

not going to clean up the lake or the development.
Q. Was that made very clear to Mr. Francis by Mr. Arthur

Pomponio~
A. I don't know if Mr. Pomponio made that clear to Mr.

Francis. It was clear to me. .
Q. Did you make that clear to Mr. Francis when you

met~
A. I believe I did differentiate the builder and the de-

veloper. ,
Q. Did you say that Barcroft Lake Shores, Inc. was a

different entity than Barcroft \"1oods, Inc. or Pomponio
Realty~
A. I think I told Mr. Francis that Colonel Barger h:;td

nothing to do with Pomponio. He was no part of the Pom-
ponio organization.

Q. You are quite sure you told him that ~
page 115 r A. He ,"vasa developer of the property; that he

had acquired the property from the developer.
Q. You made it quite clear to Mr. Francis that Mr.

Pomponio was not the developer ~
A. When you say "quite clear," I made no specific issue

of it. There was no doubt in my mind at the time that the
lake was going to be cleaned out and developed. We were
informed it was going to be.W e had acquired the property
with that understanding.
Q. Did anyone in the Pomponio organization tell you that

Pomponio was assuming the responsibility for the cleaning
out or lowering of the lak,e~ '
A. No, sir.
Q. Did they, on the contrary, tell you that they were not

responsible for it ~
A. No, Colonel Barger was.
Q. I will ask you whether or not you recall writing a

memorandum to Tony Dennis, the sales manager of the
Pomponio organization, after you returned from your con-
ference with Colonel Barger. I will ask you that by showing-
you this and ask you if you recall. On the other side, I would
like to have that in. It is a letter we have discussed previ-
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ously of the 20th of May, 1955, from Mr. Dennis to Colonel
Barger.' I would be glad to have it in also, but neither one

. of the principals at this tirheare here to testify
page 116 ~ with r,espect to it.

Mr. Kinney: Put it in.
Mr. Bean: Subject to Mr. Dennis' indicating that he wrote

the letter, because it is written on the back.
The Witness: I do recalL

By Mr. Bean:
Q: You do recall that memorandum ~ Was that written

. prior to the time that the contract ,vas prepared 1
A. The contract, yes. It was written prior to the time

that the final contract was prepared. It was written im-
media tely after, I 'beli.eve.

Q. Immediately after your conference with Colonel Barger~
A. Yes, sir.
Q. And that was prior to the preparation of the final COl1-

tt~ct~

Mr. Kinney: The date will hav,e to speak for itself, and the
thing is in evidence.
The Witness: It was written after the conference with

Colonel Barger. I do recall.

By Mr. Bean: .
Q. It was written apparently after the conference with

Colonel Barger ~
A. Yes, sir.

Q. But you don't know when that conference
page 117 ~ was held ~

A. No, sir.
Q. But you know it was held prior to the signing of the

contract~ Do you know whether that memorandum was
prepared prior to the signing of the contract by Mr. Rocco
Pompino or Barcroft Woods, Inc. ~
A. No, sir. I wasn't aware of this letter.
Q'. You wrote on the back of it though .
. A. I don't recall reading. it.
Q. With respect to this memorandum which you had writ-

ten, will you read it to the Court and into the record at this
time 1
A. "Tony: Colonel Barger explained that the lake is to

be cleaned out by lowering the water level so the}Tcan first
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chemically kill the vegitation. Following that, they will burn
it and finally bulldoze it olit. This will be done sometime in
the fall or ,early spring.
,,We don't have to install the beach until after this beach

is lowered, and furthermore, the beach only has to be forty
feet wide. He suggested placing it approximately in the
center of the lake frontage. However, this may be subject
to change after the house is built. Because of the view and
other aesthetic considerations, suggest that we take Francis'
house and tell Shannon and Luchs to get on the ball." .

Q. That is in reference to the house trade that
page 118 r ""vasbeing made in order for Mr. Francis to

build the house ~
A. Yes, sir.
Q. That was made after your conference with Colonel

Barger and Mr. Francis ~
A. That is correct.

Mr. Bean: I would like to introduce that. at this time.

(The memorandum referred to was marked Defendant's
Exhibit NO.2 for identification and received in evidence.)

Bv Mr. Bean:
"Q. In your memorandum, Mr. Vance, you refer to the

word "bulldoze." Do you recall any conversation about
dredging, that is, between Mr. Francis, Colonel Barger and
yourself~
A. Colonel Barg-er used the terms dred~ing or bulldozing,

together, and he did specify that he would not bring dredges
into the lake, but after the lake was lowered, he would put
the bulldozers in, rather than the dredges. He used the
term "dredg-ed," and then he specified rather than being
done by dredg-es, that would be done by bulldozers.
Q. Do you know whether he has done that work~
A. I believe he has not, sir.
Q. Did Barcroft Woods, Inc., the owner, or Pomponio

Realty, Inc., the real estate broker, at any time, or anyone
representing either one' of them, represent to

page 119 r Mr. Francis that they would have this bull-
dozing done or this dredging done, or cleaning out

of this lake ~ .
A. I have never done so.'
Q'. Do you know if anyone else has done so~
A. No, sir. . .
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Q. Who drew these contracts in the organization ~ Do you
know who normally would draw them~

Mr. Kinney: I object to that "normally".
The Witness: . I believ,e I did.

By Mr. Bean:
Q. You drew these yourself?
A. I am' quite sure. I think the original. There is a

handling copy there somewhere.
Q. I show you now a printed form entitled "sales con-

tract" with the Pomponio Realty, Inc. with Lake Barcroft
Estates at the top, and ask you whether or not the hand-
written portions of that instrument are in your handwriting.
A. Yes, sir.
Q. Is this the original of the contract. that was signed by

the parties, copies of which were mailed after that had been
signed?
A. Yes, sir. I am not sure whether copies of this were

mailed, or whether this was made up from it. This is a sales
contract.

Q. There ar,e two different instruments in the
page 120 r record. With respect to this, it is noted in each

instance your handwriting has been placed on the
contract; that there have been initials placed by the items
in certain instances and not in others. .
It is noted, for instance, that the initials of Mr. Francis

and apparently Mrs. Francis, appear before this portion of
the contract which states: "It is' further understood that the
lake is to be "-and the word (,dredged" is crossed through,
and" cleaned" put in-from Lot 685, and the beach is to be
40' feet wide and not to be installed until the lake "" * """
Once again it is initialled, apparently by Mr. and Mrs.
Francis.
Do you know whether or not those provisions were placed

in there at the insistence of Mr. and Mrs. Francis or were
placed in there by you and they initialled it, or do you re-
call the s-equenceof events there? I would call your attention
to other initials which appear on the contract. I don't mean
to say that these are the only two. I want to know the manner
in which they were placed, and ask the manner in which they
were placed there.
A. 1believe this was placed-this was added after we saw

Colonel Barger.
Q. At whose request ~ Would you know whether or not
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Mr. Francis or Mr. Pomponio, or yourself decided these
should be added to the contracU

page 121 r A. As I recall, I believe it was everybody's.
I don't recall. I believe Mr. Pomponio prob-

ably, hut I also think Mr. Francis.
Q. You think Mr. Pomponio and Mr. Francis, both, wanted

the provision in there. As you recall it, they both did ~
A. Yes.

Mr. Bean: I would like at this time to introduce this as
Defendant's Exhihit 3.

(The document above referred to, was marked Defendant's
Exhibit 3, and received in ,evidence.)

By Mr. Bean:
Q. You recall specifically why the word "dredge" was

crossed out and the word "clean" was put in there ~ Do
you recall ~
A. Mr. Barger had arbitrarily used the ,vot-d "dredg,e,"

and then had told us he would not use a dredge but a bull-
dozer, and as a matter of fact, when they cleaned out, in
quotation marks, at the beginning we understood he was going
to use dredges. He said it was much too expensive to do it
in that fashion. He said, "After the lake had been lowered,
it would be much easier and much faster to be bulldozed."
Q. It was your understanding it was dredge and you

crossed it out ~
page 122 r A. Yes, sir.

Q. The reverse side of the sales contract was
taken from the memorandum of your conversation with
Colonel Barger and Mr. Francis, and words were put on the
back of that contract and initialled by the parties ~
A. No, sir. They were taken directly from the conference

with Colonel Barger.
Q. You stated that both Mr. Pomponio and Mr. Francis

insisted on this language heing in there to make it clear as
to what was to be done~
A. Yes, sir.
Q. At Mr. Francis' insistence that this language go in

here, did he indicate to whom he was looking for this cleaning
out to be done, or the lake to be lowered, 'other than Barcroft
Lake Shores, Inc. ~
A. He was under the impression that probably due to-I

may contribute it to that impression that Mr. Pomponio was
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after Mr. Barger to do it inasmuch as he had a much larger
stake in Mr. Barg,er's doing that than Mr. Francis had.
Q. You mentioned that you stated to him he had a much

larger stake in it ~
A. That is true.
Q. You are referring to similar lots which are located

there~
A. Yes, sir, and also had an affect on the value

page 123 r of the other lots which we had.
Q.When you originally showed the lot to Mr.

Francis, did it look much as it does today in the rear or
front, depending on the so-called lake 'site ~
A. Mr. Francis bought the lot primarily from the plat,

rather than seeing the lot per se.
Q. You say that, but he did see the lot, did he not ~ Did

he not go down and see the lot with you ~
A. He drove by. He did not get out and examine the lot.

The way the lot was at that time, I would say it was in the
same condition that it is today.
Q. You did see it~
A. We drove by it. We did not walk over the lot, be-

cause he was buying from this plat and with the expectation
of what Colonel Barger was going to do; that this would be
a lake-front lot. As a matter of fact, before he signed the
memorandum copy, he hadn't seen the lot.

Q. It was on your advice that he bought away from the
suppos'edly public beach to get to this end of the wated
A. That is correct.,
Q. Did you advise him that the land at the point of where

he actually purchased, that is 683, was as valuable as other
property that would have been more directly on the lake
at that time ~

A. It is my opinion that that property would be
page 124 r as valuable when they had completed the lake.

Q. It would have been ~ It would be as valuable
when it was completed, but at the time you showed it to him
and sold it to him, it wasn't as valuab1e~
A. You misunderstand, Mr. Bean. This was all supposed

to be done within the itnmediate future.
Q. The lake was to be lowered that fall, and )TOU sold it in

May~ ,
A. That is correct.
Q. You both were depending on this future thing' to happen

in order to create the value which you say 'would make this
lot as valuable as some others ~
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A. Yes, sir.
Q. Did Mr. Arthur Pomponio figure the pnce of this lot

himselH

Mr. Kinney': I am going to objoect to that, unless he
knows. Mr. Arthur Pomponio is in the courtroom today. He
can testify to it.
The Court: He can ask whether Mr. Arthur Pomponio set

the price.
Mr. Kinney: Ask him.
Mr. Bean: Ask him later.

By Mr. Bean:
Q. Did Mr. Pomponio compute the price of the lots, or the

houses on the lots ~ Would he be the one to fix
page 125 r the price of these houses ~

A. I don't know whether he did it or not. We
were informed that the lake-front lots carried a $10,000.00
prem~um, and the lots across the street carried a $6,000.'00
premIUm.
Q. You were informed ,of that ¥
A. That is correct.
Q. Who informed you of that~
A; I don't know whether it was Tony Dennis or Mr.

Pomponio. That was the price of those houses. These 'were
considered the premium lots.
Q. But the placing of those houses upon the lots that are

referred to by price at $10,'000.00,were prices computed by
Mr. Pomponio and not by vou as a salesman, correcU
A. Oh, of course not, definitelY not.
Q. SO the price of a dev'elopment, or a pa.rticular house on

a particular lot, would depend on the computation of Mr.
Pomponio a.ndnot on the salesman ~
A. Of course.
Q. You dOll't know what considerations went in the com-

pnt.ations of the so-called premium you referred to ~
A. No, sir.'
Q. You (lon't know what waR in Mr. Pomponio's mind

when he said that the price was $46.000.00~
A. I could hardly know what was in Mr.

page 126 J Pomponio's mind. .
Q. Was there 'any difference in the value of the

house and the value of the lots ~ Were you selling- lots or
selling lots and houses ~
A. Selling houses on lots.
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Q. You weren't authorized to sell a lot, as such1 .
A. There were no lots for sale.
Q. No lots for sale without a house on them 1
A. No, sir. ..
Q. I believe you stated that you discussed with Mr. Francis

that an entity of Pomponio was to sign the contract,' as
owner.
A. Probably co-owner.
Q. But you are quite sure that you did tell Mr. Francis

that a corporate entity under the Pomponios' supervision or
owned by them would convey title to him1
A. That is correct. '
Q. Did Mr. Francis at any time discuss with you who

Colonel Barger was, what connection he had, if any, with
this entire development 1
A. I believe I told him that Colonel Barger was the de.

veloper of Lake Barcroft.
Q. Did you volunteer that, or did he ask that 1
A. I believe I volunteered that.

Q. Did he inquire further that you told that
page 127 r Colonel Barger was the developer and responsible

for the lake.

Mr. Kinney: Wait a minute.
Mr. Bean: He had earlier told that Colonel Barger was re-

sponsible for the Lake Barcroft Development. Did he in-
quire further of you as to Colonel Barger, when you advised
him that Colonel Barger was not a part of the Pomponio
organization 1
The Witness: I believe that I told him that Colonel Barger

was the developer and Colonel Barger was going to tak'e care
of the lake and that was the reason for going to see Colonel
Barger.

By Mr. Bean:
Q. That was the reason you all were going1
A. So that he could be sure of exactly what was going to be

done. Mr. Pomponio says, "Get the answer directly from the
horse's mouth." .

Q. Later on after this transaction ,vas completed. and Mr.
Francis was in the house, did he ever contact you and ask you
to get in touch with Colonel Barger .about the fact that the
lake had not been lowered 1
A. No, sir. He never asked me to contact Colonel Barger.

I believe his contact after that was with Mr. Pomponio.
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Q. You did not hav,e any more connection in the matter
after he got into the house so far as Colonel

page 128 r Barger was concerned 1
A. I had plenty of complaints. As a matter of

fact, I received quite a bit of ribbing, teased quite a bit in
the neighborhood. They were under the impression I hadn't
done right by Mr. Francis. Of course a great many of the
neighbors-
Q. The specific question was whether Mr. Francis had asked

you to contact Colonel Barger with respect to getting the
lake lowered after he moved in.1
A. No, sir.
Q. The answer is, "No" 1 No further questions.

RE-DIRECT EXAMINATION.

By Mr. Kinney:
Q. Mr. Vance, you indicated ybu signed a memorandum to

Mr. Dennis, immediately after your conversation with Colonel
Barger.
A. Yes, sir.
Q. And on the reverse' side of that memorandum IS a

letter dated-what date 1
A. May 20th.
Q. Is that not a copy of the letter that went to someone

else1
A. Yes, sir.
Q. Does that indicate to you when you wrote that memoran-

dum, in r,elation to May 20th 1
page 129 r A. There could be a time differential.

Q. Do you know why someone in the firm was so
hard up for paper that he had to use the same paper more
than once1
A. It is possible I wrote this' memorandum in a couple

of days after I saw Colonel Barger.
Q'. That would be after May 20th. Is that correcU
A. I think I had seen Colonel Barger prior to the 20th.
Q. On what date1
A. Sometime between the 18th and the 27th.
Q. That would be after Mr. Francis had signed, and before

Pomponio had signed. Is that correct 1
A. That is correct. '
Q. That would indicate to you that Mr. Francis signed

before the conv,ersation with Mr. Barger1 "
A. Mr. Francis, I believe, yes. No, wait a minute. Mr.
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Francis had signed this after the conversation with Mr.
. Barger, I believe, or wait. No, he had signed it before the
conversation of Mr. Barger, and the additions were made.in
there. -
Q. You say he was buying a map from the plat~. -
A. A lot from the plat.
Q. Lot from the plat. You didn't get out of the car. Is

that correct~
page 130 r' A. No, sir.

Q. You don't remember ~ He relied on you
as a real estate salesman to pick out a good lot for him~

Mr. Bean: Objection. He doesn't know what was in his
mind.

By Mr. Kinney:
Q. Did he not, or anyone else have a conference to see

whether you picked out a good lot or not 7
A. I am not aware of it.
Q. Did you ever at any time attempt to get Barcroft Lake

Shores to sign this contract 7
A. That is Colonel Barger, you mean 7
Q. Or Colonel Barger.
A. I am trying to think of that entire meeting.
Q'. Which meeting is that 7
A. ,~Tith Colonel Barger. I didn't go back to Colonel

~arger. No, sir, I didn't attempt to get Colonel Barger to
sIgn.
Q. ,Vere you ever instructed to, or instructed not to 7
A. It didn't come out. .
Q. You say you told Mr. Vance that Colonel Barger was

the developer 7
A. Yes, sir.
Q. And what was Pomponio's position 7

A. As the builder.
page 131 r Q'. As the builder 7

A. Yes, sir.
Q. You say you demonstrated to Mr. Vance that Mr.

Pomponio owned a great many lots 7
A. Yes, sir.
Q. And he was planning on building7
A. He planned to build houses on these other properties.
Q. How long did this conversation between Francis and

you and Barger last 7
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A. I would say that it was a good hour.
Q. Anyone else present ¥
A. No, sir. "T

Q. How big was. the bar in the Trendsetter, how high
and how long?
A. It is about five feet long, as I r.ecall, probably 48

inches tall.
Q. Did you ever sell any Trendsetters on non-lake front

lots?' .
A. On nine.
Q. On non-lake front lots, back from the lake?
A..Oh,yes.
Q. What. price did you get for those ¥

. ,:'''.'',;-/

Mr. Bean: I ~bject to that, yourH~nor, 'unless it can be
indicati:1dthat each oueofthese thatwereon these

page 132 r other lots were revision plan lots, with, the same
" ", 'topography as these. .. ~I,r:";]',"" I

By Mr. Kinney: ',",.r,,,'. "': ,:\

Q. Were the prices different for different lots ona'TrEmd-
setter? WfHrLbt A priced' at a hignerprice thani-the one
next door,-on Lot B, onaTrendsetter?' '
A. The Trendsetters we had at the timewer:e :ptidedi'yh~

same. ,1. __

Q. How many' were sold r -;.. t,'_ •

,--8:.," \iVe only built ,two. There\veret'wo; Therewer-e'two
for sale at the time.', '.J} " "

Q'. What was the price on those ¥ Were the prices ,different
on those two,? t •

A.' No,sir.-
Q. What was the price ¥
A. $36,950.00.
Q. Mr. Vance, I believe YOi,l testified earlier that there was

a $10,000.00 premium on lake-front lots.
A. Yes, sir.
" Q. Was that principle applied to Mr. Francis' purchase?
A. Yes, sir.
Q. Has that, to you't knowledge, ever been offered to be

returhed, to him?
A. No, sir.

page 133' r Q. Does he have -a lake-front lot?
A. No, sir.
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RE-CROSS EXAMINATION.

By Mr. Bean: .
Q.. Did' he have a lake-front lot when he bought iU
A. No, sir. .
Q. And he doesn't hav,e one now?
A. No, sir.
Q. Then the $10,000.00 that you were talking about asa

premium, was based upon its becoming a lake-front lot later.
Is that correct?
A. That is correct.
,Q. Isn't it true that each on~ of the Trendset.1ier houses

were sold for a different price, and were, differ,ently located?
A. I am not aware of what the differ-ent ones sold for. The

ones I sold; sold for $36,950.00. .
Q'~How many did you sell for $36,950.00'
A.One. '
Q: Was' that one that you sold-for $36,950;00,originally

priced at $42,000.001
A. 1don't know..
Q'. You don't know, corno, sir ¥
A. I am quite certain it wasn't. It was $36,950.

. '. Q.That was tbe sample.bouse tbat you sold for
page 134 ~ $36,950.00' '.' .

'. . A. I did not sell tbe sample bouse.
. Q. Was the $36,950.00hous'e that was sold, one that was
sold with the 'house already on the lot, .and tbe purchaser
came on and bought it?
A. Yes, .sir.
Q. How about the other house8 that you have sold, the

Trendsetters? Were they similarly already on the lot and
sold by you?
A. No, sir. I only sold the one Trendsetter.
Q. Just the one for $36,950.00?
A. Yes, sir. .
Q. Do you recall that the plan of the Trendsetter bouse

that you sold for $36,950.00was reversed in order to place it
upon Mr. Francis' lot that he picked out?
A. Do I recall? I don't understand.
Q. The plans were ri:wersed. In otber words, tbe house

wasn't just picked up, so far as the plans were concerned,
but they were reversed in order to fit the topography of the
land. .
A. On Mr. Francis' lot?
Q; Y;es, sir.Th~y were reversed?



Barcroft Woods, Inc.,v. Robert J.Fran,cis 99

Lincoln P. Vance.

A. Yes, sir.
Q. That required the architectural drawings to be done'

over again, and new plans drawn up~

page 135r Mr. Kinney: Object to that 'unless he qualifies
the architect. One is coming on pretty soon.

He is asking him architectural questions. How long does it
take an architect to draw up and make a complete new set of
plans to reverse 'a floor plan in a house.
Mr. Bean: I asked him the question whether or not first,

the Trends'etterhe sold for $36,950.00,did not have to have a
reversed plan in order to place it upon Mr. Francis' lot. He
said, "Yes." I asked him whether or not the reversal of the
plan would not require that they be redone by the architect;
that the plans and specifications would have to be adjusted
according to the reversal of the plan.
The Witness: They were redone.

By Mr. Bean:
Q'. You know that by the architect?
A. Yes.
Q. And the plans and specificationsof that particular house

were rewritten to suit Mr. Francis. Is that true, too~
A. I am not aware of that.
Q. The house built on the "lot that Mr. Francis bought, is

not identical with that you sold for$36,950.00~
A. That is true. . .
Q. In what ways is it not identical, what additions to the

Francis hoils,e that you recall?
page 136 r A. The carport was placed on the other side of
the house, as I recall. The recreation room was placed in
such a fashion to take advantage of the view of the lake to the
rear of the house, rather than the front of the house, which
way the original Trendsetter was, and I believe the contract
sets forth the problam, therefo'1'e,the objection to rules pro-
viding no basic structural changes are involved. Kitchen
to be so arrang'ed so that an automatic clothes washer and
drier to be installed.
Q. Do you recall any other changes that were made in the

house as. it was being constructed, which were not indicated
by the contract, or wer,e not indicated by a change in the
price? Were there any other changes that were made that
were agreed to by the parties at no additional cost ? .
A. No, sir. I believe Mr. Francis and Mr. Pomponio

drafted it.
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Mr. Bean: That is all.

RE-DIRECT EXAMINATION ..

By Mr. Kinney:
Q. Is this the first house in that area, that particular area ~
A. You mean on the lake ~ '
Q. Supposedly on the lake.
A. The only one.

Q. Were you anxious as a salesman, as a mem-
page 137.~ ber of the Pomponio firm, to get some houses

. 'there ~ . ,.
A. .1was anxious to sell houses ....
Q. Anxious to sell this one, too r Is that correct ~
A. Yes. ,'"
Q. You were selling Tri:lndsetters. You' would also ,like

to have a pace-setter or an initial house in the are~L ',Is it
easier to sell when there are neighbors, or easier to ,sell
when separated by woods and distance~, ','j ,.

A. That varies with the neighbors. ".
Q. On your cross examinatioin, you stated that this hous,e

was a little different. Do, you still say that the premium
for a lake-front lot was $10,OOO.OO~ .. , ,

Mi. Bean: If your Hcinor please, I believe that has been
gone over sev'eral times. .
The Court : Yes.

RE-CROSS EXAMINATION.

By Mr. Bean : , .
, Q. Was the storage room in the Trendsetter that you first
sho\ved, "whenMr. Francis came up the first tim,e, panelled
in the basement ~
A. Xhere was a panelled stu4y in the basement.

The Coifrt: Panelled what ~
The,\iVitness: Study or den.
The Court: Study.,

page 138 ~By Mr. Bean:
, Q. There was a panelled study~

A. There is a panelled room in the :basement. ',.
Q. But the entire basement of that Trendsetter 'wasn't

panelled. Is that correct?
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A. It wasn't. The entire basement wasn't panelled.
Q. Have yau ever seen any 'Ofthese hauses in which "the

starage raam was panelled in the basement?
A. Na, sir.

Mr. Bean: That is all. Thank yau.
The Caurt: Da yau want this witness ta remam, 'Or be

excused? '
Mr. Bean: I will excuse him. I want ta knaw if he will be

in tawn tamarraw.
The Witness: I will be in tawn, if necessary.
Mr. Bean: I wauld like ta call him if samething develaps.

I dan't believe I wauld have ta, ,but thank YaU,sir.

(Witness excused).

Thereupan,

MATTHEW R. "'VEST,
was called as a witness an behalf 'Ofthe Plaintiff, and after
having been first duly swarn, was examined, and- testified as
fallaws:

page 139 r DIRECT EXAMINATION.

By Mr. Kinney:
Q~What is yaur name and address?
A. Matthew R. West, 7214 Braak Drive, Seat Pleasant,

Maryland.
Q. What is yaur accupatian"Mr. West?
A. Builder.
, Q. Haw lang have yau been in the building business?
A. Abaut 25 y,ears.
Q. Any type? Yau da specialized building? Da yau ever

da any hame repairs business?
A. Harne repairs.
Q. Da yau knaw a Mr. Francis?
A. Yes, I d'O.
Q. Have yau dane wark far him in the past?
A. Yes, I have been daing wark far him far the past fifteen

years.
Q. What kind 'Ofw'Orkis that?
A. Cabinet wark:
Q. Did yau have accasian ta examine Mr. Francis' hause at

558 Waterway Drive, Falls Church, Lake Barcraft? .
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Matthew R. West;

A. Yes, sir, I did.
Q. Did you examine the basemenU

A. Yes, I did. _
page 140 r Q. Did you see whether or not the basement was

completely panelled around the outside walls ~
A. No, the basement wasn't. .
Q. What kirid of panelling was in there ~
A. Surf wood.
Q. Have you made an estimate .of what if would cost to

complete the panelling, the surf wood, around the exterior
walls in the basement~
A. Yes, sir, I hav,e.
Q. What is thaU
A. The estimate was $385.00.
Q. Have you had occasion to examine the guttering or 'the

flashing on the house ~
A. Yes, sir, I did.
Q. Tell the Court the condition of that guttering or flash-

ing~
A. The condition ~ The paint' was peeling off the plaster.
Q. How long ago did you first see this ~
A. I saw it around the third of June.
Q~What was your estimate for repairing the flashing~, .
Mr; Bean: Objection, your Honor, for this reason. The

evidence is that only-that the flashing or guttering paint,
et cetera, is now peeling. Three years had passed.

page 141 r Mr. Kinpey: Mr. Francis, I think, had it started
immediately thereafter.

Mr. Bean: But his evidence, if your Honor please, indi-
cated that he did not object, did not list these as one of the
damages as late as March; 1956,several months after that, and
I then tried to clarify that thing, and the only thing he said he
saw was the peeling. I don't think we should be responsible
for the condition of the peeling of the paint.
The Court: I understood his testimony that it started

peeling a month after it was put up. It was substantially
the same condition now as it was a month later. I will over-
rule the objection.

By Mr. Kinney:
Q. What was the cost for doing thaU
A. $140.00.
Q. Did you notice whether or not Mr. Francis' house had a

bar in the basement ~
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Mr. Bean: Objection, if your Honor please. It isn't
specified in the bill of particulars. .
Mr. Kinney: If your Honor please, I think we are entitled

to that, as a matter in the contract. The testimony is that
there was a bar in the Trendsetter, and there wasn't one in the
hause that he bought, and he bought a house to be the Trend-
setter.

The Court: He filed a bill of particulars, in
page 142 r which that is not listed as. one of the items

claimed.
Mr. Kinney: However, I would like the Court, in the

interest of substantial justice, to take cognizance of the testi~
mony here today, that the man bought a house, had a Trend-
setter without a bar in it, and he was entitled to the bar,
being shown that house, and not be too harshly penalized
for failing ta put that particular item in.
The Court: ,TVell, we are in the midst of a trial and the

issues have been made; that'the case be tried in accordance
with the specifications of the bill of particulars, and that
you have failed to list an item, to permit you to do it now
without some penalty, which might be involved by reason of
amendment, I don't think it would be fair. .
Mr. Kinney: All right, your Honor.

By Mr. Kinney:
Q. Did you examine the outside area of the house to see

whether or not a lawn sod was completely on the lot ~
A. I noticed the sod.
Q. You did whaU .
A. I did notice the sod.
Q. Did you notice anywhere where there was no sod~
A. Yes, I did.

Q. ,iVhere was that ~
page 143 r A. In the rear.

Q. vVould that be between Mr. Francis' house
and the swamp, out in front ~
A. Yes, sir.
Q. ,TVould you know, from vour business experience, what

it would cost per square yard to put sod down there ~

Mr. Bean: I have to abject to that. unless he has examined
this particular property and determined what it would cost
to sod, in view of the area around it, and where he might
have obtained it, the price in Virginia. . .
The Court: He is testifying about this particular job.
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The objection is sustained. A proper foundation hasn't been
~aid,whether the sod was deliv.ered to .that place.

By Mr. Kinney:
Q. Are you able, in your building experience, to know

what it would cost to have sod delivered to Lot 683, Section ,
7, being Mr. Francis' home, per yard, squar.e yard ~

Mr. Bean: Objection, unless he said he figured this job,
and he says he has not. . . .
. Mr. Kinney: He did not say whether he figured it or
not.
The Court: It seems to me you are going at it backwards.

However, I think the testimony is material. It is pertinent to
. what sod was delivered to the location of this
page 144 r place, at this lot, the cost per square yard. Ob-

. . jection overruled.
The Witness: I hadn't figured on it.

By Mr. Kinney:
Q. Am I correct ~ You have not figured the cost of lll-

stalling the beach. Is that correct ~
A. No. .

Mr. Kinney: Tha t .is all.

CROSS EXAMINATION.

By Mr. Bean:
Q. How much panelling in the basement per square foot,

per squa.re yard, do you anticipate is needed to complete this
joM
A. There were 26 pieces of surf wood needed to complete

the panelling.
Q. 26 pieces of surf wood~
A, That is four by eight, a sheet.
Q. At how much~
A. $7.60.
Q. $7.60 per piece~
A. That is right .
.Q.Where would this surf wood be placed ~ What portions

of the basement did you find are not surfaced with panelling~
. A. That would be in .the south end of the ina-
page 145 r jority of the west freintof the house and the

north.
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Q. What rooms are those~
A. Which would be the recreation room, bedroom, and

furnace room. I would call one small closet a laundry room.
Q. As a builder, have you ever panelled a furnace room~
A. I measured the outside walls, which are supposed to be

fire proof in the furnace room. .
Q. That is not panelling.. That is fire proofing.
A. No, sir. .
Q. Have you ever panelled a furnace rOom~

Mr. Kinney: He didn't say he was, the outside walls.
The.."'\iVitness: The outside stair walls.

By Mr. Bean:
Q. Isn't it true that the recreation room and bedroom are

already completely finished, panelled ~
A. No.
Q. What portion is not panelled in either one of those

rooms~
A. Well, I think the west portion, the front of the house.

. Q. Do you panel over a dry wall ~
A. You can.

page 146 r Q. But do you ~ Have you ever panelled over
dry walH. .

A. vV' ell, no, I haven't. I have done the further walls.
Q. With respect to this panelling you expect to do in the

basement, are you panelling portions that are not usually
panelled in the trade ~
A. I am panelling only exterior walls.
Q. Indulge me, your Honor. Looking at the contract we

have in evidence, a contract which says that a house is being
built with all cinder block walls in the basement, to be
panelled.
Is any of this panelling which you intend to put in, in this

estimate of $385.00, going to be over cinder block~
A. Yes, sir. .
Q. What portion is going to be over cinder block, and

what Dortion is to be not ~
A. Like I said, next to the carport, the room.
Q. That is the storag-e room or laundry room.
A. And recreation room, and the maid's bedroom, and

another room, another side. I measured a square footage. I
was told to.
Q. In measuring this, have you gone over cinder block

or some dry wall ~
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A. There is some dry wall there, y'es, but only
page 147 .~in the bedr,oom. 1

Q. The entire recreation room was dry wall
before it was panelled, wasn't it W So let me sum this up.
Are the entire 26 pieces of the surfacing, of the surf wood
at $7.60' a sheet, to go over cinder blockW I mean right against
the cinder block, or against dry wall, or what W
A. No, it isn't, because the majority is over cinder block.
Q. With respect to the painting of the flashing or guttering

that'you mentioned, you said $140.00. ,\That would you intend
to include in that joM What would be doneW
A. Scrape all paint and give the wood two coats of -paint.
Q. Two coats of paintW What is the life of the paint on

something like this; that you would normally anticipate on
this W
A. I couldn 'tsay the life of the paint, but it is the Moore's

paint, the finest paint for exterior work.
Q. For exterior paint, how much did you place in that

$140.00 for paint W
A. For paint, $25.00.
Q. I anticipate you know how much a gallon is to cost per

gallon.
A. $5.50'.

Q. Then, that means you would be leaving
page 148 ~ roughly $110'.00in labor.

A. For scaffolding and labor.
Q. Is this a one-man job W
A. Two-man, originally, 350 feet.
Q. 350 feet of guttering W
A. Yes, sir.
Q. Of flashing W
A. Yes, sir ..
Q. There is no real g-uttering there at all. It is a flashing.

350 feet of flashing takes 25 gallons, of paint. It is a two-
man joM
A. Yes, sir.

RE-DIRECT EXAMINATION.

By Mr. Kinney:
Q. Did you notice a dry wall along the outside of any of

these walls W Is that the dry wall you are talking about
that vou would have to panel oved They were on the
outsideW
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A. Outside, yes, sir.
Q. I would overlook this painting of beams. You didn't

mention anything on the beams on cross examination. I would
like to ask the price.

Mr. Bean: This should hav,e been brought out on direct
examination. I object to anything new on redirect examina-

tion.
page 149 r The Court: This witness estimated the paint-

ing of the beams ¥
Mr. Kinney: Yes, he did. I didn't ask him on direct

,examination.
The Court: Yes, well, go ahead and ask him.
Mr. Bean : Note an exception, please.
The Court: All right.

By Mr. Kinney:
Q. Did you make an estimate on painting the beams ~
A. Yes, sir. ' ,
Q. What was that?
A. $125.00, the plastering and beams. The house settled.
Q. Just for the beams 7
A. I think there were two figures for the plastering and

painting of the beams.
Q. What would be your estimate for repainting the ceiling

beams. First describe those beams to the Court, if you would,
what they look like, and how big they are.
A. They are five by six.
Q. How marty of them are there 7
A. I really didn't count them. Judging from the-I don't

have that. I wouldn't like to guess at it.
o Q. Just give me an estimate of the cost of re-

page 150 r painting theceling beams. Forget the plastering
'. of the ceiling.
A. I made Iimistake on that. I do have the price on that.

Two coats of paint in the upstairs room was $250.00.
Q'. You have that on your estimate7
A. You didn't want the plastering7
Q. The plastering is a separate item, for which you haven't

given me the price,
A. That is right.

Mr. Kinney: That is all.
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RE-CROSS EXAMINATION.

By Mr. Bean:,
Q. You started out by saying that you added the beams

and plastering together for $225.00.
A. It wasn't on here. I had $250.00 for the painting of

the beams and $125.00worth of plaster.
Q. $250.00 for repainting the beams 1 You don't know

how many beams there are 1
A. I did count them. This is my estimate.
Q. The interior paint don't cost you more than your ex-

terior paint 1
A. I wouldn't say that.
Q. You have approximately doubled the labor and the

price for this, as you did for the flashing.
page 151 r A. It takes more time to do the beams, be-

cause you have a two-tone effect. Your beams
are one color, and your ceiling another color.

Q. You painted just the beams and not the ceiling1
A. I am painting the side walls, painting just the beams

now.
Q. For $250.001
A. Yes, sir. That is throughout the house.
Q. Your computation is based apparently on not only the

beams but the ceiling and side walls. Has Mr. Francis asked
you fora price for the repainting of these rooms 1
A. All the beams through the house.
Q. All the beams throughout the house is $250.00l'
A. Yes, sir.
Q. You have prices there, I believe, on the side walls,

too1
A. That was included in my plastering, to repaint where it

isreplastered. It has to be painted after replastering.

Mr. Bean: No further questions. That is all.
The Court: The Court will recess until tomorrow morning

at 10:00 o'clock. '

. (\Vhereupon, at 5 :45 0 'clock p. m., the hearing was re-
cessed. to reconvene at 10:00 o'clock a. m., Thursda}T, July
10, 1958.)
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page 154,~ PROCEEDINGS.

The Court: ,All right, call your first witness. ,
Mr. Madden: If your :Honorplease, I reached Mr. Richard

Parli on the phone. He thought it was 10 :30 instead of 10 :00.
He just misunderstood. He will be here in a few Iiliinutes.
'The Court : All right.

Thereupon,

RICHARDL. PARLI,
was called as a witness on behalf of the Plaintiff, and after
having been first duly sworn, was ,examined and"testified as
follows:
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Q. When waS that, sir ~
A.I appraised it in July, the morning of July 4th, at

10:00 o'clock in the morning, July 4th.
Q. Have you reached an opinion as to the value of the

property as it now Stands, and if you have, how did you reach
tha t opinion?

.Mr. Bean: If your Honor please, I will have
page 156 r to object to any appraisal of the house and lot.

I think we are confined here in the issues of the
case, to the valuation of the lot, because the value of the
house, if it has any relation to the purchase price, is one of
those things that would differ with people and circumstancEls,
Mr. Kinney: It is all part of the realty which he bought.

Separate the house from the lot, all one entity.
The Court: Objection overruled.
Mr. Bean: Note an exception.

By 'Mr. Kinney:
Q. I will narrow the question down to the value of the

lot.
A. Your question was as to the total value of the property.

I have arrived at an opinion of value, as $34,000.00for the
land.
Q. Land and building~
A. Land and building.
Q. How did you arrive at that?
A. I appraised the house as 1578 square feet. The basic

house was 1578 square feet. At $15.00 a square foot, it
gave me a valu:e for the house, without any finish in the base-
ment. It includes the cost of building the basement, but no
finish in the basement. The $15.00 rate gave me a figure of
$23,870.00. To that figure, I added for the finished work in

the basement, $5,000.00. I added a value for the
page 157} rear balcony and porch of $1,500.00, a value for

the carport and storage room that is attached to
thehou$e, of $1,000.00,and furthermore added special equip-
ment. in the kitchen, particularly the kitchen. On special
equipment, there is a GE dishwasher which I valued at
$225.00, a kitchen ventilating fan at $35.00, an 11 foot GE
refrigerator that I understood this value. does not apply to
the. refrigerator that is in the house, and. applies to the
refrigerator that I understood was to go in the house in the
contract price, a value of $225.00, added the ventilating fan
of $;1.50.00and the present oven and burners, $275.00. This
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equipment comes to $910.00, giving me a total for improve-
ments of $'32,080.00. To that I, added a value of the lot,
$5,500.00. That is 2100 square feet of ground at approxi-
mately 25c a square foot, plus approximately $250.00 for
on-site improvements, and that gave me a total reproduction
cost value of $37,580.00, from which I deducted depreciation
for the adverse effect of the swamp which this property
abuts, and I deducted $3,580.00 from that for adverse in-
fluence and came up with the present value 'of the property
as it stands of $34,000.00. .
Q. Are you familiar with the land values in the Lake

Barcroft area ~ '
A. I am, I believe .

.'Q. "V'hiLthave you done there to familiarize, yourself
~~~ '.

page 158 r A. I have made quite a Iiumher of appraisals in
the Lake Barcroft area. In other words, I have

been an architect for several very nice homes that have been
built a.t Lake Barcroft.
~':':Q.. Have you reached an opinion on the value of the house
and lot and/or the value of the lot based on the premise's.
that instead ofwhab,ismow abutting the lot in its front, that
there would be a lake six' feet deep, begin:ningat the prop-
erty line of Lot 683, with a slope to a depth of 20 feet, and
continuing as a lake across to the oth,er side ~ .

Mr. Bean: If your Honor please, I will have to object to
that, because I believe there is no testimony that the lake
would commence six feet deep and slope to tiventy; ,Rather,
out in the lake, the depth,vould reach' a depth' of twenty.
,Mr. Kinney: The lake :would start at Lot 683 and slope

twenty feet, and at the end of the slope, the water would be
six feet.' , ", '
Mr. Bean: "Vhat would be the width of the wated
Mr. Kinney : To the opposite shore lineW
The \Vitness: .'Yei'!,sir. In other words, you are talking

about a nice water-front lot which there are many out there,
'My opinion is th:itthe lot would be worth $12,600.00for 21,000
squ'are feet. ' " .

By Mr. Kinney:
page 159 r Q. What is the value you place on the lot as it

is nowW
'A. It is hard.' It is impo'ssible to break the lot down

sep~lrately.
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Q. "Vhy is thaU
A. You are appraising an entity. It has improvem811tson

it at the present time, and it is impossible or difficult to
break it down. I put a value of $5,500.00 on the lot and then,
deducted depreciation on the entire property for the advers~
effect of the' swamp of $3,580.00, so actually I am giving the
lot $1,920.00, you might say, in its present condition. .
It is possible under this approach to the value that you

could end up with a minus lot value. ,iVhen you are ap-
praising an entity today, taking off for depreciation, you
could end up with a minus value.
Q. Are you familiar with real estate values in the Lake

Barcroft area, and have you been so familiar since 1955, until
the present date ~
A. I feel that I am. I purchased a lot in Lake Barcroft.

I am one of the purchasers of a lot in Lake Barcroft. I
purchased Lot 571.

'Q. In your occupation as an appraisal' or an architect, do
you have to receive bids from subcontractors for your

client?
page 160 r A. Yes.

Q. In general, and specifically as to this house,
has the market conditions changed radically between 1955
and the present~
A. In my opinion, it has not. There would be very little

change in value between 1955 and the present.
Q. That is due to market conditions ~
A. The cost of construction has tended-the cost of ma-

terials has tended to creep up a little bit, but actually it is
difficult to state that there is any appreciable amount. I
would sav that values todav are about the same as thev were
in 1955 .. ," "
Q. ,iVhRtwould be your opinion as to the total value of the

house and lot with the lake in front of it ~
A. $44,680.00.
Q. How did you arrive at that fig-ure~
A. My replacement cost value of the improvements is $32,-

080.00. That is the cost at $15.00 per S0uare foot, plus the
items. It came out to $32,080.00, plus 1280 square feet for
$12.600'.00. That gives me $44,680.00.
Q. 'What is vour figure for the value now~
A. $34,0'00.00.
Q. $34,000.00 even~
A. $34,000.00 even.
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Q. That makes a difference of$1O,600.00~
page 161 r A. And eighty.

Q. In your occupation as an architect, ha~e
you had occasion to know whether or not there is a standard
price to lay sod in this area?
A. I wouldn't say it was standard, but the going price is

thirty to thirty-five cents per yard, depending on the quantity
you are buying. I think some of the speculating subdivisions
ar,e getting the sod laid for thirty cents a yard. I would say
thiry-five cents a yard is a good figure for laying sod.
Q. Did you observe in your visit to Mr. Francis' lot whether

the entire lot was sodded 1
A. It was not.
Q. What part was not 1
A. The rear portion, which I would estimate would be

approximately sixty per cent of the lot.
Q. What was the total dimension of the 10H
A. 21,000 square feet. Sixty per cent of that would be 12,-

600 square feet.
Q. How many cubic yards is that 1
Mr. Bean: I h~ve to object to this inquiry, unless Mr.

Parli was. out. there and actually measured the amount and
took into account the forty foot sandy beach, which wasn't
mentioned.

Mr. Kinney: I am getting to that.
page 162 r Mr. Bean: He didn't testify how many square

yards are out there.

By Mr. Kinney:
Q. ,i'\Tillyou take a look at the plat there, and tell me

whether you took your measurements from that plat, Lot
6831
. A. The lot has a tendency, seen out there, to pie out
and widen out. In the back, it has 86 feet of frontage across
the rear to a depth of 155, 172, an average depth of approxi-
mately 163 feet. I think the figure would be around 12,000
sqllare feet. .
Q. How many square yards ""ould that be 1
A. Around .1300. . .
Q. 1300 yards ~
A. 1300.
Q. Multiply that by thirty cents.
A. Thirty cents1

Mr. Bean: If your Honor please, I must renew my objec-
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tion at this time. The witness is computing from a visual
sight of the land, without any measurements in the field, but
is computing in the Courtroom the number of square yards
that is not sodded on this property. I have to obj'ect. If he
wants to go out and measure it, that is all right. I don't
believe from a visual computation we can get any conclusion
. as to value.
page 163 ~.The Court: I don't understand his testimony is

so based. I heard him testify he had seen the lot
and viewed the area that was not sodded.
Mr. Bean: He stated he had seen it, but he also stated he

had not gone out and measured it. I question the ability of a
witness to look on an unsodded area and tell anyone how many
square yards or square feet there a;re, unless he goes out
there and tapes it off.
Mr. Kinney: He has a map that gives the number of square

feet, and he is here as an expert witness. He says sixty
per cent.
Mr. Bean: The plat does not show a house location.
Mr. Kinney: Of course, he has seen the house and the

lot. If you have any evidence to the contrar~T, you are
welcome to put it on.
Mr. Bean: My case will come on at ,the proper time. If

you have a witness here to testify to the square feet and
square yards, he should go out-
The Court: Tell me how you have arrived at the figure

12,000 square feet that you say is not sodded.
The Witness: The lot has an average depth of 163 feet.

I assume that a 44 foot setback from the street for the house
and the house is 28 feet in depth, which gives me a, depth to
the back of the house of 68 feet.

I had 163. I took the rear gO feet of the lot,
page 164 ~ with a width of 120 feet. We do it in FHA, in

our FHA appraisals.
Now, very frankly, we did not measure it. I am not com-

petent to go out and measure the exact square. footage. I
wouldn't say I am not 90mpetent, but it isn't in my work to
fl:O out and measure the amount of sod required. We do
it in FHA regularly. Appraising isn't an exact science. We
can't pinpoint it to the dollar. We try to come up with a
fig-urethat is within the realm of reason.
The Court: ,iVhy do you take the gO feet of the rear to

estimate the unsodded portion of the lot? Is that what you
saw visually when you went to the lot to see, and saw the
area which was unsodded?
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The "Witness: That is right.
The Court: Objection overruled.

By Mr. Kinney:
Q. Multiply the number of square yards. by thirty cents a

foot. . '

Mr. Bean: If your Honor please, may I interject this one
comment that the basis, as I understand it, of his testimony,
a portion of which is assumption, that the setback in the
front, the house in the front line is forty feet. I would like
to hear him testify as to that.
The Witness: That figure, using a figure of 1300 yards at

30c a yard, is $390.00. "

By Mr. Kinney:'
page 165 r Q. Did 'you observe the lot marker line when

you were present?
A. I observed two stakes, but I had no definite knowledge

that they were the corners. I was told they were the corners,
but I had no definite knowledge that they were.

Mr. Kinney: Your Honor, we don't know how to subtract
the sand beach, because we don't know how wide it is. Ac-
cording to the contract, it is forty feet long. I can assume the
beach is forty feet long. Subtract it from the sod figure,
and obviously it wouldn't be sodded, there should be some
figure for the sand beach that is contracted for.

By Mr. Kinney:
Q. Let me ask you, Mr. Parli, in your experience is the

cost of placing a sand beach six inches in depth, approxi-
mately the same cost that it would cost to sod or to put sand
down, not naturally a sand beach?

Mr. Belill: Is this an inquiry about the value of sand for a
sand b~ach?
Mr. Kinney:. I want' to see if it is the same as sand, so

we have a figure for the sod. "
The Court: I don't see the materiality of that. Does the.

witness have any experience in the average width of sand
beaches of that nature? .
The Witness: I would prefer not to testify on that.
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By Mr. Kinney:
page 166 r Q. Do you know how much sand costs a yard

delivered 7
A. I prefer not to testify on that.
Q. All right. Mr. Parli, is it expensive, or is it minor,

or is it in what 'proportion of cost for an architect to take
the plan of a house and then reverse it 7 Is that an ex-
pensive item or is that a reasonable item 7
A. No, that can be done r,elatively inexpensively. It is

primarily a drafting job, and the drawings, the original
drawings actually can be taken to Cooper-Trent, and they
can make a print which you can actually make erasures on
and change the print. . In other words, you get a reverse
print, but you get' the printing reversed also. You can wipe
off the printing and do the printing over and get it to read
right.

, Q: Does that process of Cooper-Trent cost as much as
$50.007 '
A. No. It is the time spent in the office in changing the

'printing that would be the cost of it. I would think in
reversing drawings, it depends on the number of sheets.
About $50.00 or $75.00 would cover' the actual cost of re-
versing drawings: '
Q. ,Vhat is your definition of a custom built' hou,se7 .

, Mr. Bean: Objection. 'I don't understand the
page '167 -r basis for the question.' '
, " 'Mr.' Kinney: The basis is the opening state-
ment of counsel, wherein he 'stated' that this 'was a custom
built house. I want to show 'that it wasn't' a custom built
house. I want to show that It was built from an established
hous'e: that the 'plan was made 'for several people, and it
wasn't made for the snecifications of this particular buyer.
Mr, Bean:' The Testimony was that the changes were

made, and the reversed portions were changed; that the in-
terior was 'changed and that the carport was placed on the
front of the house, rather than the rear. The changes have
been extensive, and it is in the evidence.
Mr. Kinney: There are no plans in the evidence.
The Court: Objection overruled.

By Mr. Kinney:
Q. ,Vhat is your definition of a custom built house7
A. In my opinion, a custom built house would be an indi-

vidually designed home, built for a specific owner.
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Q. Does that design go from basement to roof, too, 01'-
A. Not necessarily completely designed. I think you could

actually take a picture 'out of a magazine of a house built in
Detroit, and modify it and build it here, have an individual

contractor here build it far you, and consider
page 168 r this to be a custom built housle,'but I don't think

you could say that a house that is being duplicated
in a commOnare~ in the immediate locality, put on this lot
and a few modifications made in it, would necessarily be,
considered a custom built house.

Mr. Kinney: That is all.

CROSS EXAMINATION.

By Mr. Bean:
Q'. Mr. ParH, would the reversal of plans for a particular

house, mean reversal of the house ~

Mr: Kinney: There is rio admission in the contract that
this is going to be a house reversed in any way. '
Mr. Bean: The evidence has been that it was reversed.

Mr. Francis so testified, and also Mr. Lincoln Vance. As-
suming the hOUseis reversed, the plans for the hoUse were
reversed, and the cinder blocks in the basement are to be
panelled, and the purchaser has ,the option of re-arranging
the first floor and the basement partitions, providing no
basic structural changes are involved, and assuming further,
that the carport in the house is placed upon the front, rather
than on the side- .
Mr. Kinney: I will object. i: would like to ask him in fact

whether the carport was placed in the front or whether it was
on the side.

Mr. Bean: -and the addition of a balcony and
page 169 r a porch on the rear, whether' or not you might not
" consider that to be a custom built home, rather

than a sample reproduction of the home that was referred
to~ '
Mr. Kinney: I want to object. Make sure that all those

premises he put in have been established. For example, the
carport's being on the front. \iVhen I observed it, it was on
the side. Of course, they may have changed it. He is asking
a hypothetical question, and I think the foundation should be
laid for that.
The Court: What about the carporU
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Mr. Bean: The carport, sir, he saw it. Is it .on the front
or. the side, Mr. Parli ~
The Court: You are asking him to assume .that.it was~
Mr. Bean : Yes, sir. As opposed to it, if itw~re on the

side, as the original Trendsetter was. ,
The Court: Are you changing your question to asking

him~
Mr. Bean: I can start. Where is the carport on this

house~
The 'Witness: I would say it is both on the front. and the

side. Actually, it comes out at approximately a 45, degree
angle. I took some pictures of it. It is the entire front,
sticks out in the front. You can see it is both on the side and

the front. Probably for your consideration, it
page 170 r is a little more on the front than the side.

By Mr. Bean:
Q. Did you see the original home from which this plan was

said to have been takl:m~ '
A. I did not.
Q. Well, assuming that home-

Mr. Kinney: I object to that. ,
Mr. Bean: Well, sir, if your Honor please, Mr. Parli has

testified to his definition of a custom built home, and I am
trying to find' out whether that definition, based on certain
assumptions, based on the evidence, would apply to this
home.. '.
The Court: What is your co'ntention with respect to the.

location of the carport on the original home~ .
Mr. Bean: That is on the side.
The Court: You contend that it isn't on the side ~
Mr. Kinney: My contention is like he said, partly on the

side and partly in the front. .
The Court : We are not talking about the house he didn't

see.
Mr. Kinney: The house that he didn't see had a balcony.

He is asking a hypothetical question. He doesn't know.
Mr. Bean: I believe Mr. Francis' testimony outlined what

he saw with respect to the first house, and what
page 171 r he got in the second that was built for him.

Mr. Kinney:. I think you should stick on cross.
examination to the subjects on direct examination.
The Court: Is it your contention there is no evidence in
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the case, locating the carport on the original home~ Is that
what you are saying~

Mr. Kinney: Yes, sir, and the balcony .
. The Court : What do you say as to whom testified to the

location ~
, 'Mr. Bean: Mr. Vance.

The Court: Mr. Vance ~
Mr. Bean: Yes, sir. I think Mr. Francis described gene-

rally the house he saw, but I think Mr. Vance was more
c's'pecific. Particularly on cross examination, when I asked
'him what differences there were in the house that was built
,for Mr. Francis, from the house that Mr. Francis saw,' and
:Mr. "Vance went into some particulars about what those
~difference's' were. He said the carport was on'the front, in-
stead of on' the side:' .....

Mr. Kinney: .Has he changed this house, or changed the
house on the contract ~ It is to be the Trendsetter, with all

:.-,cinder'block walls in thebasen1ent to be' 'panelled. . :
The Court: That is what he is saying. The only question

is the relationship to the changes that ,were 'ni!1de in the
. house that was a:ctually built from the Trend-
page 172 r setter model.
. . Mr. Kinney :He is saying that has been given

;:sdnieihing'different. from, what he'contracted for, in "'your
dine Of questions. The more probable q1.1estionwas to read
"the hypothetical questi6nfrom. theeontract, and ask if that
"constitutes a custom built house. ' '..

Mr. Bean: I made that part of my que.stions. The rest
LDf niyquestion' was the changes that were agreed to with re-
spect to what Mr. Vance' testified to.

Mr. Kinney: I don't think Mr. Vance testified to a: thing
about the balcony. They both testified as to the bar. Mr.

"Vance said hedidn 'tkno~v iThether there was a bar'there, and
Mr. Francis said he did. The balcony and the garage, no,

:'except that the plali was reversed .

....By Mi. Bean:
Q. Would a ieversal of the plans of a house for a purchaser,

ahd the construction of a house in accordance with the re-
versed plans, create a custom built house in your opinion ~

A. It :would not.
Q. Would Ii reversal of the plans of a house with the state-

ment contained in a contract that all cinder block walls in the
. basement to be panelled, purchaser to have the option to re-
arrange the first floor and basement partitions, providing no
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basic structural changes are involved, constitute
page 173 r a custom build house in your opinion ~

A. It would not, unless new drawings ,were
required. If this house of which you speak, required new
drawings, you have to show on this new layout more detail,
and it could conceivably be considered certainly more custom
built than if you just work from this model plan.
Q. I believe you testified you saw Mr. Pitt with respect

to this house.
A. I have not.
, Q. Now, with respect to simply-I believe you testified that
simply changing by reversing the plans, would cost around
$50.0'0' to $75.0'0'. W"ould that be true if the 'topography
of the lot on which the house was to be placed, "vas such as
to require some basic structural changes in the home ~
A. You mean going from an eight inch cinder block founda-

tion wall to a twelve inch foundation wall, or wiping out a
.window~ ' '
, :.Q. No, I a.m thinking in terms of Ii lot, going down to 'a
street, as opposed to one that drops off the street.,
A. I have- '

~ Q: ,iVhether or notreversing the plans to a house, you don't
take into consideration the topography of the lot on which
the house is going to be located. ' " ,

. A. My 'answer 'was $50'.0'0'to '$75.0'0' for reve:t;s-
page 174 ring th.e plans. ', '
,',' ' Q.Just a paper job in the office~
, A: Paper job that doesn't involve anyre-fini,shing,' adding
two windows or making any partition ,changes, qr anything
of that nature.' "
."Q ..Would you, as an architect, make such a reversal, with-
out going out and looking at the lot on which the bouse WI.lS to
be placed ~

, A. As an architect, I would be ~xtremely reluctant to do so.
,'As a.nofficejob. a man comes into the 'office. He says, "Padi,
I have a set of plans. I want vou to reverse them." If I
have a man that isn't busy, an(1 if he has fifty or seventy-five
dollars, my answer to the anestion is" Yes, I will do it."
Q. If von were asked to do. that parti~ular reversal with

respect to a particular lot ~, '
A. You are getting into architectural services rather than

drafting services. If I go to a lot and get a topographical
Rurvey and see 'where the trees are, then, the. fee can run
up.
Q. How much~
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A. Run .up.
QI: Several hundred dollars ~
A. Depends on the time. My rate is $7.50 an hour. If you

spend a considerable time, say a week, forty hours, it is
$300.00, if you spend a week on it.

page 175 r Q'. 'With respect to the sod, I believe that you
, stated that your assumption was in fixing that

value of $390.00, that the house had a forty foot setback from
the lot line in the front.
A. I estimated forty. I didn't measure it. I estimated

forty .. I believe forty is pretty customary. I believe 35 is the
minimum permitted by the county, and I believe most of them
are back forty.

Mr. Kinney: That is right. Forty, it is.

By Mr. Bain:
Q. I will ask you to look at this plat, and ask you whether

or not the front line of the house is forty feet back from the
front of the lot line ~
A. The carport, the front corner of the carport is forty,
Q'. Would you be able to estimate what the front lot line is

back to the house, excluding the carport ~
A. I didn't bring a scale, but your question is-
Q. What is the area from the front lot line to the front

line of the house, excluding the carport~
A. To the front cornet of the house, it is about 65 feet.
Q..And to the back corner of the front 'Ofthe house, is the

house sliding away from the street ~
page 176 r A. It is.

Q. It runs down to 75. feet at one point, from
the front. line ~ .
A. Yes, sir.

Mr. Bean: I would like to introduce the plat In eVI-
dence.
Mr. Kinney: What is the scale~
Mr. Bean: That number is~
The Court : NO.4.
Mr. Bean: I had thought that the contract that Mr. Vance

testified to that was initialled, et cetera, was four. If your
Honor will excuse me, the memorandum of Mr. Vance on the
back of the letter which was one exhibit at the present time.
You are quite right. Excuse me, your Honor.
The Court: Defendant's Exhibit No.4.
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(The plat above referred to, was marked Defendant's
Exhibit No. 4 and admitted into evidence.)

By Mr. Bean:
Q. Mr. Parli, with respect to sodding of the houses, and the

houses that you have appraised, some five or six thousand
that you have appraised, have you ever seen one sodded all
the way back to the back line ~
A. No, sir.

Q'. Does that have to be done by such contract ~
page 177 r A. No, it is being done more frequently all the

time because of more stringent VA and FHA
regulations on sodding. If a man only sods 15 feet, then FHA
and VA makes him do a lot of work back there, fertilize and
seed it. They find out if they go ahead and sod it, they
save time.
Q. Back in 1955, were the regulations such that only 10

feet was needed in back of the house ~

Mr. Kinney: It is not a matter ot a regulation. It is the
contract. The lot is to be completely finished, including the
sodding.
Mr. Bean: We admit that is in the contract. We' don't

admit that we should sod back to the beach.
The Court: Objection 'overruled.

By Mr. Bean:
Q; 'Vas that requirem.ent in 1955 to sod back only ten

feet from the back line of the house ~
A. You are sp~aking of a speculative building~
Q. I am speaking of the customatybuilding in a trade.

This is a subdivision. .
A. I don't think you can say that there is anything custo-

mary in speculative houses that ar.e going 'through FHA.
They make you spell out in black and white how far back of
the house you are going to sod. If they aren't satisfied with
that distance, they change what you state you are going to

do.
page 178 ~ Q. FHA and VA requirements in 1955 were

only ten feet in back of the line of the house ~
A. I believe at that time they were ten feet.

Mr. Bean: Thank you.
Mr. Kinney: This is not an FHA or a GI house by any

means. It is a $46,000.00 and he says a custom built house.
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By Mr. Bean:
Q. "Vith respect to your value placed upon this house and

lot, you stated that the lot, in your figure of $37,580.00, was
$5,500.00.
A. $5,500.00.
Q. And you further testified that you had subtracted $3,-

580.00, because of the presence of what you described as
swamp.
A. That is right.
Q. SO,am I correct in deducing that the value of the lot is

$1,920.00, :;lS you saw it ~
A. The value of the property is reduced once you put a

house on a property. It is impossible to separate it, to pin-
point the two values.
Q. But you did separate them. You said the house was so

much.
A~ That is the approach to the value, but in your thinking,

if you want to attribute all the detrimental in-
page 179 ~ fluences, attribute that all to the lot, which con-

ceivably it should be.
The Court: Then $1,920.00 ~
The Witness: $1,920.00.

By Mr. Bean:
Q. Looking at it from that standpoint, if you 'were asked

to go out and appraise the lot without the house upon it,
21,000 square feet, at Barcroft, Section 7, at this particular
,location, wou1dyou ha,ie valued it at $1,920.00 for an almost
one-half acre lot ~ ' , ,
A. I don't think- so.' Before you put that house on there,

,the lot has a' lo't of flexibility," 'and you 'could put a $19,.1
000.00 or $20,000.00 house on there. You wouldn't hitve the
detrimental influence oil that property tha:t you have to a
supposedly $45,000.00 house. It is like putting a $45,000.00
house up alongside of anY detrimenfal influence that ad-
v'ersely affects it. \iVhereas, you could' put a $20,000.00 bouse
on the same lot and it might not have any detrimental effect
on it at all.
It is difficult to say. If that lot were raw, I don't think we

could appraise it, if you could find a buyer for it that would
pay more than $2,000'.00 for it.
Q. Would you appraise it at $2,000.00, just a raw lot,

setting there as it was ~
A. That is a difficult question to ans"v~r, Mr.

page 180 ~ Bean. From what I know or heard about this
lot, it certainly has a lot of detrimental factors.
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Q. It isn't what you heard about it. It IS at what you
appraised the lot. .

Mr. Kinney: If he had seen the lot before the house was
built-ask him about the one next door.
The ,iVitness: I cannot testify to what I would appraIse

that lot for without a house on it.

By Mr. Bean:
Q. ,iVhen you get to a reproduction cost value of $37,-

580.00, could you build that house for $37,580.00 today~
A. I am not a builder. Other builders are doing it. I

have no reason to think that any builder couldn't. I think
my fig-ures are right. That is all I can say.
Q. You don't think they are conservative~
A. $15.00 a square foot for this type of construction. A

six-room, two baths, literally, a frame house is "whatit is, with
the additions in the basement.
Q. With respect to the statement that you made, detailing

the items that went into your figure of $32,080.00, I believe
you testified that one of the items that you added was the
finished basement.

A. Finish in the basement.
page 181 ~ Q. Finish in the basement of $5,000.00.

A. There are two bedrooms, one den, a recrea-
tion room and a bath down there.
Q. There is a furnace room and a storage room, are there

noU
A. There are.
Q. Arl;l those customarily finished in the trade with knotty

pine panelling ~
A. No.

The Court: Mr. Par Ii, you started off with a valuation of
the property now of $34,000.00. You have an item, the first
item, the house, 1578 square feet at $15.00 a square foot,
$23,670.00, finished work in the basement, $5,000.00, and the
llext item was $1,500.00. ,iVhat was that ~
The Witness: The rear balconv. There are two levels .

.There is a porch and balcony on the rear of the house, and
the carport and storage.
The Court: And special equipment in the kitchen con-

sisting of-the total was $910.00, consisting of what ~
The Witness: A GE dish washer, kitchen ventilating fan,

an 11 foot GE refrigerator. Would you like a breakdown
on each of these ~
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The Court: Yes, sir.
The Witness: Dish washer $2:25.00, kithen vent fan $225.00,

GE refrigerator $225.00, attic ventilating fan $150.00, and a
Hot PointBuilt~in Oven and Burners $275.00.

page 182 r That totals $910.00.
The Court: $910.00, All right. Do you have

any further questions 1
Mr. Bean: No further questions.

RE-DIRECT EXAMINATION.

By Mr. Kinney:
Q. Is panelling and dry walls. the -same thing 1
A. Panelling and dry walls, no.

Mr. Kinney: That is all, no questions~ That is the Plain-
tiff'g case.
Mr. Bean: I would like to ask for a recess for five

minutes, your Honor.
The Court: All right.
Mr. Kinney: At this time, we would move for a viewing,

if your Honor please.

(Discussion off the record).

The Court : We will recess for ten minutes.

(After intermission ).

Mr. Bean: I would like to make a motion at this time.
I wo.uld like to move to strike certain of the testimony that
has been placed in evidence 'On behalf of the plaintiff, in
respect to the claim for $15,000.00 damages, the premium,
because the lot wasn't a lake front lot.
I would like to observe that the testimony of Mr. Francis

indicated that he owns four stores; has had
page 183 r considerable busine"ss experience, is familiar with

real estate transactions, and with the organization
of corporations, and he realized, he stated, that in. dealing
with corporations, he is dealing with a separate entity, the.
same as with that of any personality who may represent
himself, except in the area of agency.
'iVhen Mr. Vance suggested going-to Mr. Barger, why.Mr.

Francis freely went there and discussed the development
of the lake with him. There is a disparity in the testimony
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on that point. Mr. Francis said only fifteen minutes. Mr.
Vance said it was .about an hour. I don't think the tilne is
important, but J think it is significant that they did go to
Mr. Barger. They did talk to him, and Mr. Barger did
make these statements as to the development of the lake.
It suggests some lack 'Ofknowledge of what Mr. Barger was,
in view of the testimony of Mr. Vance, who was the plaintiff's
witness.
The ,evidence, unconverted, is that Mr. Francis signed the

contract and later, that was on the 18th of May, not until the
27th 'OfMay was it signed, nine days later, by the owner.
What transpired in that interim period ~ According to Mr.
Vance, this delay, which has been confirmed to some extent,
was due to Mr. Francis' attempt to add tD the language that
went into the contract. They did not report by the secretary

or any of the witnesses, just what Barcroft Lake
page 184 r Shores, Inc. would do. Therefore, it seems clear

that the parties, when they signed the contract,
if they read it, as Mr. Vance said he certainly did, realized
that the development 'Of the lake rested on Barcroft Lake
Shores, Inc. and not on Pomponio. This is the only time that
it was mentioned in the contract, and when one reads the con-
tract, it is so clear it does not call for any interpretation of
it. It is further understood that the lake is to be cleaned out
up to Lot 685 by Barcroft Lake Shores, Inc., nobody else but
just them. The beach is to be 40 feet wide and not to be
installed until the lake is 100veredby Barcroft Lake Shores,
Inc. Once again the obligation by the sellers, but after the
lake is lowered by Barcroft Lake Shores, Inc. Certainly
it is a condition precedent to the action of the seller to install
the beach.
In his letter of March 27, he did not write it to Pomponio

R.ealty or Barcroft Vi!oods, Inc. saying, "Lower the lake.
Dredge out my lake. Clean out my lake." He said, "When
is Colonel Barger going to do this joM" He mentioned
Colonel Barger's name twice in this letter, fully realizing
he is relying on Colonel Barger who was to do this job, and
realizing that Pomponio Realty had a stake in his doing this
job. It would improve their sales' position. They were in-
terested just as Mr. Francis was interested, because he was

the owner of the lot. He was calling on them to
page 185 r assist him in getting Colonel Barger to do this

job, which Colonel Barger said he would do in his
conference with Mr. Vance and MI'. Francis. It was only as
he found out later-I make reference to the reply of Mr.
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Rocco Pomponio on May 20th to Mr. Francis. He mentioned
the fact that he contacted Colonel Barger and said, "Weare
interested in seeing this thing done. In neither letter, con-
sistent throughout, did the vendors indicate "We are respon-
sible to see this thing done." They placed the responsibility,
as the parties did in. the contract, on Barcroft Lake Shores,
Inc.-that placing that provision in the contract put him
in privity of contract with Mr. Barger that he felt that he
had to sue Pomponio and Barcroft VI!oods, Inc. in order to get
this lake developed as he wanted it.

When we come to the testimony of Mr. Vance, and therefore
we are not bound by his testimony, he speaks of the meeting
in the Hot Shoppe, and he stated that at the Hot Shoppe, Mr.
Pomponio and Colonel Barger were there and Colonel Barger
explained substantially the same thing that he had explained
to Mr. Francis when he and Mr. Francis went to see Mr.
Barger. Substantially the same things were said and Arthur
Pomponio instructed the salesmen of Pomponio Realty,
Inc. "If any questions came up about lake development, don't
come to us, because we don't own the lake. Go to see Colonel

Barger. "
page 186 ~ '¥bat happened when Mr. Francis came along7

He said, "You take Mr. Francis to Colonel Barger
and get him to tell what he is going to do. That is the lot
we own."

There was conversation about putting a Hot Shope or
shopping center up on the land. ' ,We don't own the Hot
Shoppe or shopping center land. Colonel Barger owns the
land." "Any question about making the lake deeper, go to
him," so they did go and it is very clear that Mr. Barger
advised Mr. Vance and Mr. Francis was there when he ad-
vised him as to exactly what he, Colonel Barger, intended to
do. Mr. Vance made it extremely clear in his testimony, be-
cause he said Mr. Barger wasn't connected with the Pomponio
organization. Mr. Francis said he was confused. He did not
know of these organizations, and this from a man who was
in business for years, and Mr. Vance told him he didn't have
anything to do with it, only with the selling of this lot and
and this house.

It is on that basis that Mr. Vance wrote this memorandum
that was written between Mav 18th and May 27th. He is not
sure which, but on the back of this letter in which he outlined
the Pomponio organization's position, which was that Mr.
Barger told him and Mr. Francis that the lake was to be
cleaned out by Barcroft Lake Shores, Inc. He said, "Let us
get rid of this house, by Shannon and Luchs that Mr. Francis
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owns. There is"no question that this memoran-
page 187 ~ dum was written at the time and indicates what

the parties intended to do at the time.
I think it is very significant that the contract had the word

"dredg.ed," which "was stricken, and changed to "cleaned
out,' 'using the specific words that Colonel Barger said. We
don't want Colonel Barger to be placed in the position to
have agreed to something that he didn't. '1 think it was most
significant that Mr. Vance's testimony is that Mr. Francis and
Mr. Pomponio put this in the contract.
Mr. Pomponio--.:Mr. Francis knew that he had no"control

over the lake-said, "If you want to know anything about
lake development, some third party, not us, is going to do
it." So it went in that way, and Mr. Vance testified that
Mr. Francis insisted that this language go into the contract.
Why, because he"assumed it was going to be done. To do this
and this Was the only way to firm it up, but certainly if he
were relying on Pomponio Realty, Inc. and relying on Bar-
croft Woods, Inc. as authorIzed to do this job, he wouldn't
have insisted on this language being in the contJ;'act. In fact,
he would have insisted it come out. He would have said, "I
don 'twant this language about Barcroft La'ke Shores; Inc.'s
doing this work. You are the ones to do this work. I don't
want anything- about anybody else doing the work, " but since

Mr. Pomponio said that this wasn't going to be
page 188 r done by the Pomponio organization-he said,

, "Have the Barcroft Lake Shores, Inc. do it, "-he
knew that he wasn't going to rely on them, but on 'Colonel
Barger. "
I believe the' testimony about the stated additions in the

contract that are being asked by both parties" Mr. Francis
and Pomponio, I9-adeit amply clear that since this language
went into the contract, and it wasn't signed by Mr. Francis
until it was in there, that it was clear they were relying on the
third party. '.
Then, about the acceptance of the house. Mr. Vance, at that

time, was through with Mr. Francis, and when he accepted
the house and said that he was occupying it in accordance
with the terms and conditions of the contract, he was making
it very clear he was going in, ,except for some ininor defi-
ciencies which were brought out in the testimony with re-
spect to the bricks that were broken, which have been re-
paired, which he outlined in his letter of March 27th, and is
the second issue in the case, to the extent it was done at the
time the contract was signed, were substantially attended to,
as with any owner-builder who sells to a vendee in order to'
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keep in the good grace's of his purchasEjt, and those things
were considered by Colon!:lI:Barger and Mr. Pomponio to be
completed. , ,,"
lam sure that a man 'of his P!3rsonal ,experienCE);Mr.

, Fr&ncis' business experience, would not have
page 189 r signed such ,a statement without noting at the

bottom: "You haven't lowered the lake, put in
the sand beach; and I will occupy the house on the condition
that these things be done," bEjcausewhat happens'whenonEj
accepts settlement of a house ~" You are accepting the con-
tract as being complete, and he does not at that time unless
he ,specifically indicates that he intends to have further things
gone.D6es he say, "Let. us escrow $500.00 to see that these
things, ate done~"
,'The law in this connection has been outlined in a very
recent case, that of the Hall Case, 191-666. It is stated:
"The ascertainment of the intent of contracting parties is the
cardinal right in the construction of agreements, and to that
the court will put itself in the situation occupied by the
parties, and then look to the language employed, the subject
matter, position of the parties, and/or other pertinent cir-
cumstances. Occupying that status, it will apply the lariguage
to the subject matter and objects sought to be accomplished,
and so judge and determine its meaning."
So the court is asked in settling these cases of interpreta-

ti6n of agreement between the parties, to place itself in the
parties' position and see what was intended, and see what
was their purpose. Obviously, their position and purpose in
placing these additions in the contract, referred to a party

that was not the secretary, in order that a third
page 190 r party was to do this job, and Mr. Pomponio, or

his org-anization, were not responsible for some-
thing over which they had no control, and which Mr. F'rancis
was determined that they were not in control, because Mr.
Barger was, and the failure to perform a promise, the per-
formance of which is a condition precedent, is an excuse for
nonperformance of the p'romise or promises made between
the parties.
In this case, Mr. Pomponio, as I stated in my original

statement, is ready to put in the bea'ch as soon as the lake is
lovvered,and the location of the beach is designated. That is
the condition, the orily condition that the contract remains un-
fulfilled, to put that beach in there, and obviously will remain
so until Mr. Francis says where he wants it put in.
Likewise, in 12 American Jurisprudence 370, it is stated:

"In respect to the act of a third party that such a promise
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is conditioned upon the act or consent of a third party, the
condition must be performed," and they cited the case of the
Lehigh-PortlGlnd Cement Company v. Va. 132 Va. 257. These
parties are dependent in this question of the lowering of the
lake and the cleaning out of the lake upon the act of a third
party, and certainly the oniy thing that Pomponio has to do
is put in a beach, but they can't put it in until these things

are doneby the third party withwhom'they have
page 191 ~ contracted. . .

, . As -to the claim for the $5,000.00, there is no
evidence about the value of the sodding. The only evidence
of sodding in the record is of Mr. Parli. When he saw a plat
of the property, he realized it was 65 or 75 dollars, which
he stated, and his figures did not take into consideration a
sand beach, and he didn't testify how much of the back yard
sod was needed. It isn't ten feet beyond the house.
The other evidence is with respect to the value of the

beach and with respect to broken bricks. Mr. Francis admit-
ted they had been repaired, and those items listed in the
letter of March 27th are the only ones, and Mr. Francis de-
tailed in here those that were done and which were not.
done.
The Court: It seems to the Court that your argument

is directed to the weight to be given to the evidence, rather
than to the question, the proposition that there is no evidence
, to support the contention of the plaintiff in this case. It seems
to the Court that the evidence of the plaintiff is not incon-
sistent with his'theory of the case, and does support it. The
motion is overruled.
Mr. Bean: All right, your Honor. I would like to call

Mr. Pomponio to the stand. I would like to note an exception
to the Court's ruling. I did make an agreement that we would

place Colonel Barger on the stand, by reason of
page 192 ~ the fact that he can't be back. .

Thereupon,

JOSEPH V. BARGER, _
was called as a witness on behalf of the defendant, and after
having been first duly svvorn,was examined, and testified as
follows: . -
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DIRECT EXAMINATION.

By Mr. Bean:
Q. Colonel Barger, would you state your full name?
A. Joseph V. Barger. ,
Q. Mr. Barger, your address is what?
A'. 711-14th Street, N. W., Washington, D. C. ,
Q. Do you have' an interest in the Lake Barcroft area?
A. Yes. , '
Q. What interests are they?' What corporation do you

operate from out there?
A. Lake Barcroft Estates.-
'Q. What about Barcroft Lake Shores, Inc.?
A; Barcroft Lake, Shores, that is another company, too.
Q. Is that one of your companies ? '
A. Yes. '

Q. Who are the stockholders of Barcroft Lake
page 193 ~ Shores, Inc.? '
, A. Myself ahd a Mr: Dockster" and his secre-

tary.
Q. Does Mr. Arthur Pomponio and Mr. Rocco Pomponio

have any interest whatsoever in Barcroft Lake Shores, Inc.?
A. No.
Q. Have they ever had?
A. No.
Q. Did there come a' time, sir, wheri you were approached

withrespect to the sale of certain lots to Mr: Pomponio, or orie
of his nominees? ' ,
A. Yes.
Q. Did you, in fact, sell certain lots to him?
A. Yes, we did. '
Q. ",Vere the lots in Section 7 of Barcroft Estates, included

in those sales; all of them or part of them?
A. Yes.
Q. After that sale was-during the transaction involving

that sale, was any discussion had with respect to the develop-
ment of the lake that was the responsibility of Barcroft Lake
Shores, Inc. ?
A. Not particularly, no.
Q. Did there come a time when the development of the

lake was discussed with either Mr. Pomponio or his sale's-
man, by you?

page 194 r A. "'VeIl,at one interview, I think the salesman
came in. It was a short interview, maybe ten or
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fifteen minutes, in my office. He came in one day with his
client, and I think his client was Mr. Francis. '
. Q. Prior to this meetip.g with Mr. Vance and Mr. Francis,
I believe you referred to Ii prior meeting. Did you meet with
the salesmen at the Hot Shoppe 1, Do you recall any such
meeting?
A. No.
Q. You don't recall having a meeting with them~
A. Yes, we had a few meetings at the Hot Shoppe. That

was in regard to the purchase of the property, itself.

Mr. Kinney: I would rather he didn't lead this witness
quite so much. .
Mr. Bean: I asked him if he attended a meeting .. I will

ask him' what transpired at those meetings with respect to
statements made as to the development of the lake by Barcroft
Lake Shores, Inc.
The Witness: I don't recall any statements that were

made at the time.

By Mr. Bean:
Q. At the time that Mr. Francis and Mr. Vance,.- were

those the two whom you mentioned came to your office and
stayed some ten or fifteen minutes ~

A. Yes, sir.
page 195 ~ Q. Is this the gentleman to my right~

A. I believe so. He had on some old clothes
then. I am not positive that it is.
Q. Whom, if anyone, did Mr. Vance say he was represent~

ing, the gentleman, other than Mr. Francis 1 Did he identify
himself to you 1 .'
A. Yes, he said he was Mr. Pomponio's salesman.
Q. Did he introduce Mr. Francis to you ~
A; Yes, he did.
Q. Did he identify him in any way when he introduced

him 1
A. He said Mr. Francis was planning to build a. house on

Lot No. 683, I' think the lot was.
Q. Then did Mr. Francis ask you any questions 1
A. He may have.
Q. Do you recall any of them~
A. No, not particularly.
Q. Did Mr. Vance ask you any questions1
A. Yes, he did.
Q. Do you recall what they were ~
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A. 'He asked me whether or not we were going to dredge ,
the lake. I told him, ' ,No, 'we don't do any dredging of the
lak;e. Never will because-of the mud." We have never
dredged the lake and never will.

Q. Did you at anytime give Mr. Vance or
page 196 ~ Mr. Francis any assurance as to what was going

to be done to the lake 1
A. Yes, I told him I would do some clearing from 683 to

Lot 685. In fact, I made a record in front of Mr. Francis
and Mr. Vance. I called my officeand dictated a message in
my officeover the telephone.

Q. Do you have that message that you dictated 1
A. Ihave a,messag,e from the file.
'Q. When was this memorandum prepared ~ You stated it

was dictated.
_A. I dictated this in the presence of Mr. Vance and Mr.
Francis. I picked up the telephone, called my office, and do
you want me to read it 1

Q. Please.

Mr. Kinney: I would like to see what it says first. No
objection.

By Mr. Bean:
. 'Q!. Read it, if you' please.
A. "Subject:' Pomponio, for our files regarding dredging

of Lake Barcroft from Lot 683 up to and including Lot
685. At my office, the Brentwood Office, I had a meeting
with the salesman 'from the Pomponio Officeand his client who
was going to build a house on Lot 683, Section 7. I said I
didn't consider Lot 683 as a water-front lot. ,Ve wouldn't

do any dredging of the lake. I would agree that
page 197J my crew (if colored men would burn the over-

growth of grass there."
I just dictated that to the girl in front of Mr. 'Francis,

and in front ,ofMr. Vance at the time. '

Mr. Bean: If Your Honor please, Iwould like to introduce
at this time the' memorandum that has just been read from
by Mr. Barger. ' _
The Court: Marked Defendant's Exhibit NO.5.
Mr. Kinney: Is that a carboncopy'1 '
The Court: No, both here.

(The memorandum above :referred to, was marked De-
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fendant's Exhihit No. 5 for identification, and received III

evidence.)

By Mr. Bean:
Q. Your memorandum, Mr. Barger, indicates that this

conference took place on May 26, 1955. Is that correcU
A. Yes, sir.'
Q. And the only ones present were Mr. Vance and Mr.

Francis, as I recall your testimony1
A. That is right.
Q. Did you hear anything further, either with reference

to Mr. Vance or Mr. Francis, in reference to this particular
conference you had, during the rest of the year, 19551

A.' Not that I recall. I don't know.
page 198 ~ Q. Did Mr. Vance have with him a copy of the

contract at that time, that he had ,vith Mr.
Francis 1
A. He may have had it.
Q. You don't recall seeing it1
A. He may have had it. I 'don't know.
Q. Did Mr. Vance ask you to put in writing what the

essence of your conversation was?
A. I don't think so.
Q. "''"hat caused you then to dictate the memorandum over

the telephone to your office1 '
A. I do that at all times. I make a record of what I say

I will do on the property. I call and make a record of it.
They give it to me when I go to \Vashington.
Q. Did Mr. Francis indicate to you that he wished you to

put anything in writing 1
A. I don't helieve so. I don't helieve so.
Q. \Vhat, if anything, have you done to the lake or to the

area in front of Lot 683, since the execution of that contract 1
Could you tell me of any action that Barcroft Lake Shores,
Inc. has taken since the date of May 26, 1955 with respect
to the property off Lot 6831
A. I believe in 1955. 'lye did a little hurning and a little

clearing. 1957, I don't think we did anything. In 1958, I
helieve, in Fehruary, we went out there when the ground

was frozen. VIe did some work. We did quite a
page 199 ~ hit in May, this year, not only in front of this lot,

but the area all through there that covered this
lot.
Q. According to the memorandum, you ,vere in 1956 to have

cleared, cleaned out the lake. Is that right?
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A. No., I 'don't know,what you mean "cleaned out." We
cleared it. We cleared the brush. We burned it. We wer,e
going to use some chemical to stunt the growth. We decided
against it, because it might polute the water and kill the
fish.
Q. Did you ever use a bulldozer in there?
, A. That wouldn't be the equipment to do it. In any part
of the lake, I think you would lose it.
Q. Did you say anything to Mr. Pomponio or Mr. Francis

about using a bulldozer in there?
A. I don 't know. It, wouldn't be the equipment to use for

clearing the lake. ,We don't use a bulldozer in the lake, or
any part of it.
Q. Do you recall Mr. Francis' asking, you about the safety

of swimming off of the lot?
A. I don't remember, anything about that.
Q. Do you recall stating to him that the water wouldn't

be six feet deep until he had got 20 feet off shore?
A. No, but I believe 20 feet or 30 feet off shore there is a

channel there. We may have been discussing
page 200 r the channel. Right there today, there is five feet

of water in there. '
Q, Is that Trip Run?
A. No. It is Trip Run.
Q. It is Trip Run, not the lake ~Has either Mr. Arthur or

Mr. Rocco Pomponio the authority to raise or lower the lake,
or to dredge or clean out ,the lake? Do they have any right
to do it ~ '
A. Not to the lake itself, unless they come, to us and get

approval. We have a group of engineers who approve 'it.
Q. Does Barcroft Lake Shores, Inc. have authority to

clear the lake, or dredg-e out the lake? '
A. Not unless they have approval.
Q.How is title held to the lake?
A. That is held by Barcroft Beach, Inc.
Q. How does Barcroft Lake Shores, Inc. have any re-

sponsibility?
A. They sell the land. "'V'e just sell the land. The lake has

nothing to do "iith .the purchase of a lot of land.
Q. In order for one to raise or lower the lake, to have that

done, or in order to be able to dredge out the lake, which is,
I believe you testified, owned by Barcroft Beach,

page 201 r Inc.-
A. Correct.
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Q; -whose permission would have to be obtained, indi-
vidually ~ .,
A. They would clear it through me, and I would take it

up. with the board of dir,ectors of Barcroft Beach, Iric.
Q. And Barcroft Beach, Inc. are who~
A. Five" members. Richard Mansfielq. is one, and four

others.
Q. Is either Mr. Arthur Pomponio or Mr. Rocco Pomponio

members of this board ~
A. No, not at all.
Q. In the spring of 1956, around March or April, did .you

have any calls or letters from Mr. Rocco Pomponio' as to
when you wer,e going to take certain action with respect
to the lake ~ .
A. YeS,we did. I recall' several pieces of correspondence

back and forth and calls.
Q. Did he indicate at the time in whose behalf he was

calliing 1. . .
A. I don't know, and then again it is possible he did. I

didn't bring the file. I didn't know anyone would want to
go this far into it. " .

Mr. Bean: No further questions.

CROSS EXAMINATION.

page 202 r By Mr. Madden:
Q. Colonel Barger, how long have you been en-

gaged in: the development of Lake Barcroft 1 ' .
A. This is our tenth year.
Q. Did I understand you to say you have mentioned three

different corporations: Lake Barcroft Estates, Barcroft
Lake Shores,' Inc., and Barcroft Beach, .Inc. Is that cor-
rect ~
A. Yes.
Q.' Does Lake Barcroft Estates today own any of these

lots'
A. No. These lots came under Barcroft Lake Shores.
Q. That is, the lots in Section 71
A. Yes.' .
Q. How many of. those were contracted for with the

Pomponio firm l' .
A. I think I made a record somewhere. There were 72

lots.
Q. All in Section 71
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'A. In Section 7. Ther,e may bea few in, other sections.

I don't know where they are, but I know they were in Section
7. This.is only Section 7.
Q.This is Lqt 683 and 685, and this is Trip Run here (in~

dicating) ?
page 203 r A. Oh, Idon't know, but I think they were down

through here (indicating).
Q. YoU: ar'e indicating through Stoneybrae Drive, then

Waterway Drive~
A. I don't remember.
Q.. How' many lots in all ~
A. 1100 at the lake.
Q. That Mr. Pomponio contracted for ~
A.72.
Q. He contracted for those, or bought them outright ~
A. No, contracted for them.
Q. When was that ~
A. In 1954, in June.
Q. Did he get the whole group at the time under contract,

the 70 some odd lots ~
A. Yes, I believe he did.
Q. Was the value placed on each lot, or was it a back and

forth deal ~ )
A. It was more or less a back and forth deal.
Q. If he bought them or contracted for them, somewhere

along the line he would have to decide how much each lot was
worth, if he wished to convey it out.' Isn't that correct ~

. A. No, we just placed one figure for everything,
page 204 r for 72 lots, whatever the total was. We did arrive

at one.
Q. Did he pay for all the lots at the same time ~
A. No, took them as he required them.
Q.Then that indicated you and he' reached a value of the

lots if he assumed title.
A. I and he put the same value on all lots for a con-

venient basis. Some lots were worth more money, and some
were worth less. .
Q. You are the prime developer of Lake 'BarcrofH
A. Yes, sir, I am. .
Q. Other people have developed in there with your per-

mission, taking 70 lots and developing them ~
A. They have taken lots .. I don't know whether seventy,

, maybe twenty. I . '

Q. Is this the biggest developer ~
A. I don't think so.
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Q. There have been others who werebigged
A. I don't know.

Mr. Bean: May we object ¥ I doIi't know what his opinion
as to ~hat Mr. P<;>mponiowas, has anything to do with this
case.
Mr. Madden : Were any of your corporations going to de~

velop any of these seventy lots¥
The Witness : No.

By Mr. Madden:-
page ~05 r Q. Vvas it your understanding when they were

sold that the Pomponio organizations were going
to develop them ¥
A. They were going to build' houses on them. We were

through when we sold them lots.
Q. You sold 1l00¥
A; I would say 1,000.
Q. Lake front lots got more than the other lots ¥
A. Yes, very much more.
Q. Lakeview lots, do they get more, too ¥
A. Yes, they do.
Q. ,Vhat group of lots would you say get the least amounU
A. All are quite expensive, but a lot that is located away

. from what we call the shore line, away back, they average
$5,000.00, even in the back, and up.
Q. Lot 683, do you have any record to show when that was

contracted for¥
A. Not here. I don't know when it was contracted for.
Q. Do you know when it was paid fod -
A. No, I don't know.
. Q. ,Vas Lot 683 contracted for when the rest were ¥

A. No, it might have been in a series of 8, 10
page 206 r or 15, whichever' way the contract was pre-

. pared.
Q. Do you know who' wa.s the l'ecord'ed owner of Lot 683

in Mav, 1956¥ .
A. No, not unless we check it ..
Q. Do you have anything there in which you could check

it ¥
A. No. My comptroller would have'to check. We have

five girls in the officeand my comptroller.
Q. You sold' seventy lots to one purchaser. That is a rather

large' purchase. . . .
A. Not in particular.
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Q. Next to the biggest 1
A. No, I said there were others. There were several

larger than that. There was a transaction in which sixteen,
twenty lots that we received more money than we received for
the 72.
Q. What was the per lot price that Mr. Pomponio paid

you1
A. Is it all right to say thaU

Mr. Bean: I don't think it is. material. It is just some
more testimony in the record. He said their average lot
sales. It doesn't mean anything. It is irrelevant.
The Witness: I believe it was $3,100.00 per lot, f~r 72 lots.

page 207 r By Mr. Madden: ..
Q. Do you put any value on the lots along the

head of the lake by Trip Run 1
A. No, we didn't value them that way, but as Mr. Pomponio

knew, as he went around, some were worth considerably more
and some he didn't like at all in the back because they didn't
have a view. He was out for view, trees, et cetera.

Q. When did you receive payment for the 70 lots 1
A. I wouldn't know.
Q. Was it this year1
A. I don't think so. I think it was last year. I couldn't

answer truthfully.
Q'. Was it as long as two years ago'
A. I don't know. My comptroller does.
Q. What is your comptroller's name 1
A. Mr. Wolf.
Q. Would he be available this' afternoon 1 .
A. I doubt this afternoon, but maybe tomorrow. We only .

operate in the summertime.
Q. You only have two lots left ~
A. Exactly two.
Q. You can't be too busy with two lots.
A. We have several other interests.

Q. Sold 1100 odd in ten years 1
page 208 r A. Approximately, yes, sir.

Q. You say Lake Barcroft Estates. Now, that
is a corporation in which you are one of the prime stock-
holders? Is that correct ~ ..
A. Yes.
Q. The same for Barcroft Lake Shores and Barcroft Beach,

Inc.~



Barcroft Woods, Inc., v. Rohert J. Francis 141

Joseph V. Barger.



142 . Supreme Court of Appe'alsoffVirginia>

,Joseph V. Barger: .

.A. No.
Q. YpuarenoU
A. No.
Q. How about Barcroft Lake Shores, Inc~t .
.A. No.
Q. Lake Barcr'Oft Estates ~
A. No, sir.
Q. Are y'Oucontemplating leaving the area soon~
A. No. If I do go; I might go to Florida.
Q'. Might go to Florida, the Indian Head Estates ~
A. No, I thought I might, but I am not going there at

alL ".
Q. Y'Ou are currently discussing something about Indian

Head Estates~" "
A. 'Ve were six months ago. We we're invited to join in

and participate, and we didn't accept it. :.
Q. Did you ever give the Pomponio Realty Company orders

to sell Lot 683, Section 7, under the name of Lake
page 211 r Barcroft Estates ~ ".. " , "

A. To sen it?' .
Q. Yes. .
A. No, I don't believe they did sell it under that name.
Q. If they did, would that, in you"r opinion, be a proper

sale~ Under what name were they supp'Osed to trade~
A. Their own name. They had Barcroft Woods, and

different names. matever it was. .
Q. mat is the date of that memorandum, Colonel~ Is that

May 26th~ "
A. ~es, it is on May 26th.
Q. About how many corporations are there in that area

that have the name Barcroft Lake or Lake BarcrofH
A. Quite a few.
Q. As many as eight 'Orten ~
A. Yes, there are.
Q. As many as fifteen or twenty~
A. I would say there are more than five that I can recall

quickly, but I don't know how many there are. .
Q. Y'ou recall Mr. Francis' specifically questioning you

for whom you were speaking-~. .
A. I don't believe so, at all. I don't remember that coming

into the conversation; They were more interested in finding
out whether I would do the dredging .

.page 212 r Q. You don't do dredging~
A. I don't do dredging. We do clearing around

the lake at different times. "We don't 'do any dredging.
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Q. You wouldn't clean it out with a bulld()zer~ "
A, I don't, see how you could ge,t-:abull<lozer III there.

Youwould lose it. "
Q. Is it swampy~'

'cA. It isn't swampy. It is soft as you come in. Youwould
hav,e a-
'Q. You would have to have a coffer dam put out there and

pump it out~
A. You could. It wouldn't be the equivalent to using

dredging. They use buckets.
Q. I believe you were asked on direct examination if you

received some correspondence" from the Pomponio' firm re-
garding the cleaning out' of the lake.
A. Y.ledid. I remember some.
Q. Has that been going on over a period of two or three

years~
A. There have been several letters. How long it has been

going on-we get so many letters-I don't know.
Q. From whom were they, from Arthur and Rocco Pompo-

nio~
A. I believe they were from both. I have talked with both

over the phone.
page 213 r Q. What was the gist of the conversation with

. either Arthur or Rocco Pomponio, concerning the
cleaning out of the lake ~
A. I don't remember exactly what that would be, but I

have some notations in the office. It was about clearing the
lake, what our plans were.
Q.' Did they tell you that you had ta do it, 'Orthat you had

promised to do iU .
A. No, they didn't put it that way.
Q. How did they put it~:
A. If we were doing it, or when.
Q. Did they ever tell you that they were being sued, and

they wanted you to do it ~
A. They told me they were being sued about six or eight

months ago. We didn't have too much discussion about it.
They simply told me about it.
Q. With whom was that discussion ~
A. I think Arthur and Rocco Pomponio.
Q. About what was the discussion ~
A. I don't recall tlfis minute: .
Q. Yau are sure about thaU
A. Very.
Q. You have somehotes on that at your office~
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A. I don't think so.
Q. I thought that. you took notes on all your

page 214 ~ conversations ~
A. I didn't say that. I said when I had some-

thing to do, I would call my office. I didn't say it quite that
way.

Q. l'"ou say in this Barcroft Lake Shores. Where are the
records kept ~ .
A. On that, 711-14th Street.Q. Is there a secretary there~
A. That is our office. ,
Q. That was where the records would be, where the cor-

respondence would be from Pomponio ~
A. Either there or my office in Virginia.
Q. Where is that?
A. At the post, itself.
Q. You used to have two offices, and you have only one

now~
A. On Brant Road.
Q. Would you instruct one of the s:ecretaries to bring one

of the files over here this afternoon ~
A. Not this afternoon.
Q. You won't do thaU. .
A. We haven't got the time. I would have to' dig them

out myself.
Q. You are the only one who knows where they

page 215} ar,e~ . . . . . . ,
A. No. 'They are scattered around here in my

office in Virginia. I have an apointment with the Fairfax
Engineers that we set up two months ago, and we must keep
it. -
Q. You said that the Pomponio Brothers. or their corpora-

tions have no authority to lower or dredge the lake. Did the'y
ever ask for authority to do that ~
A. No.
Q. Did they ever ask for ,authority to clean it out ~
A. No, but they asked me to clean it out.
Q. Did they ever ask to do it ~
A. No, I don't think they did.
Q. Do you know of any reason whyif they offered to do it,

you would refuse ~ . . .
A. We always clear it with our :engineers. We don't let

anyone touch the lake. We are afraid to touch that lake. '
Q'. Do you see any reason, not the engineers ~
A. Yes. I could say "Yes and No." If the engineers said,
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"Let them do it," I would do it.. If they said not to, I
wouldn't passon it. It is too dangerous.
Q. \Vhen can you produce the records and contracts and

correspondence in relation to Pomponio, and the develop-
ment~

page 216 ~ A. I don't think it could be this week \Vhen~
Oh, maybe the first of next week I just haven't

the time, and weekends are our big business.
Q. You were here yesterday ~
A. Not all day. I was here an hour and a half. I had to get

out .and go to Fairfax.
Q. You didn't bring your records with you ~
A. No, nobody told me to.
Q. Did you know what the case was about ~
A. I knew Mr. Francis was suing the Pomponio boys, and I

knew it had something to do with the lake. I knew all that..
I didn't know exactly what the details were. .
Q. You think that Monday is the soonest you can bring these

records and contracts in ~
A. If you tell me what you want, I will try and have them

here Monday.
Q. You keep a file system. Isn't that correct~
A. Depends on what you want to know. If you want to

know about the accounting ~
Q. I want to have an account of Pomponio and Barcroft

\Voods. I want correspondence between you and Pomponio
Realty cncerning Mr. Francis' problem from the 18th day of
May t.o t.he pr.esent..
A. The 18t.hday of May, when ~

Q. 1955.
page 217~ A. I mi.Q'htget it in by Monday. I t.hought you

got something in the last four or five minutes.
\Ve will have t.o go t.o our st.orage room. We don't keep our
files that. long. I will bring in evervthing you want.. I can't
do it t.his afternoon. I hope to do it Mondav. I don't think
there is t.hat much to t.ake out.. I don't think we have had
over three or four letters from the Pomponio people, so far
as the records show. \Ve can dig them out of the files.
Q. Did you ever know Mr. Francis before this first meet-

ing~
A. I believe so. I think Mr. Francis bought a lot from us.

Didn't you ~ .

Mr. Francis: No.
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By Mr. Madden:
Q. You don't know whether you knew h,im or not? You

may have known him. Did he not call you ~
A. Yes, he may have been over to the office.
Q. Colonel Barger, you had a brief interview, say fifteen

minutes, you say~
A. I would say ten minutes.
Q. Did Mr. Francis and Mr. Vance, the salesman, leave

satisfied, as far as you could see~
A. I don't know. The main thing with them, we shook

bands. ,Ve didn't have any words. I think the reason I did
the dictation was that I wanted them to know

page 218 r about the burning. I made a record rigbt in front
of them.

Q. It wasn't witb reference to the cleaning out of this lame~
The words "cleaning out" and "dredging" were used defi-
nitely ~ You don't recall any conversation as to a certain
depth of water after a certain distance, and as to a dock,
whether Mr. Francis can put in a dockf
A. Of course, he knows that we bave to approve cat walks

or docks.
Q. According to this memorandum, you said you did not.

consider this Lot 683 a water front lot. Is tbat correct ~
A. I told Mr. Francis we considered a lot that has water

on it. This lot had water in and out of it.
Q. Tbe plat in your office,did that show the lot being on

the water~
A. No, it shows it on tbe shore line.
Q. It shows it on the shore line ~
A. That is right.
Q. The same as that one~ Is that correcH
A.Yes.
Q. A shore' implies where the water meets the land, doesn't

it ~
. A. No, not if you read all the notes.
Q. Is there some fine printing on there ~

A. No fine.printing. You find the shore line of
page 219 r Lake Barcroft property, line of water-front lots.
. . See in our lettering "Line of Water FronfLots,"

there is a notation on the plat.
Q. This isn't the right one to use.
.A. It is just a sectional one.
Q. This section of Lake Barcroft property,. there IS an

arrow tbat points to 683.
A. No.
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Q. This arrow doesn't point to the mam line'
A. It points to the whole.
Q. It points to an unbroken line, Lot 685 down to 625.
A. It has no such reference to the main Toad. :
Q. You say Pomponio has nothing to do with that. Areyou

clear now what we would like in the way of records; Colonel
Barger' .
A. No.
Q. You are not' I will leave you this memorandum.

The Court: Let us understand this. I am not going to
direct Colonel Barger to produce any records, unles's they can
be specifically identified. I am not going to require him to' go
and pile all of his records together and bring them altogether .
and. find out whether there is something you want in them.
Mr. Madden: 'Well, I want at least the cbntract he had

with M. Pomponio and Sons or Pomponio Realty,
page 220 r or one of their entities, on the purchase of the

land. .
Mr. Bean: Could we get the relevancy of that, your Honor,

not that I could' .'
Mr. Madden: I think the relevancy is quite clear on the

face of the contract. Mr. Francis has bought a lot in Lake
Barcroft Estates, signed by Barcroft Woods. Lake Barcroft
Estates is an entity that Colonel Barger has an interest in,
and Pomponio has not. The question is, is it an agent or
principal'
The Court: I understand that Lake Barcroft Estates to be

the subdivision name of Section 7.
The Witness: It is Barcroft Estates at Lake Barcroft ..
Mr. Madden: It is a separate entity, Barcroft Estates,

Inc. ,
The Witness : Yes, it is.

By Mr. Madden:
'Q. In our contract, you either agree or did not agree to

clean out any lake front property. Is that correct'
A. There was no reference in' any of our contracts to do

anything about the lake. You buy the lot, no reference about
the lake at all. . '. .'

Mr. Bean: I have a photostat of the contracL .I would
. . rather have the" original. I believe we have a

page 221 r copy of the contract.
The 'Witness: I don't know whether the 'dri-
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ginal is in my Washington office, Virginia or Boston office.
It might take another day or two. There is no question
about it.
Mr. Bean: It looks like what I have here is not complete.

I have signatures on something. They ar;e not complete.
I have on that is signed by the purchaser, Arthur Pomponio,
but another signed by Barcroft Lake Shores, Inc., President.

By Mr. Madden:
Q. You sell these lots by written contract, or oral con-

tracU
A. Written.
Q. Your sale to Pomponio Realty, Inc. was-
A. Written.

Mr. Bean: This is not a complete copy of the contract of
sale. I have a photostat that came out of their files.
Mr. Madden: We are calling on the defendant to produce

it.
Mr. Bean: I will produce it, but I will do it 'over my

objection, because it isn't signed by the parties.
The Court: Let me see it.
Mr. Madden: I think we can solve this problem if the

defendant will have his side of the correspondence here this
afternoon when Mr. Arthur Pomponio is testi-

page 222 ~ fying.
Mr. Bean: I have the correspondence that we

have in my files and ready when Mr. Arthur Pomponio is
ready to testify.
Mr. Madden: Those are the records of the Pomponios,

Barger and Francis, the three parties ~ That is all I have,
your Honor.
The Court : You may be excused. Recess until 1 :30.

(Whereupon, at 12 :30 0 'clock p. m., the hearing was re-
cessed, to reconvene at 1 :30 0 'clock p. m.)

page 223 ~ AFTERNOON SESSION.

(1 :30 o'clock p. m.)

The Court: All right ..
Mr. Bean: Mr. Pomponio, will you take the stand?

Thereupon,
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ARTHUR POMPONIO,
was called as a witness in his own behalf, and after having
been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Bean:
Q. What is your name and address ~
A. Arthur Pomponio, 880 North Jackson Street, Arling-

ton.
Q. Mr. Pomponio, you have been a resident. of Arlington

County for what length of time~
A. About fifteen years. .
Q. During that time, in what business have you been en-

gaged~
A. Building, real estate, mortgage, banking, and engineer-

:.ing.
Q. Are you a licensed engineer ~
A. Yes, sir.
Q. Where did you receive your training for that ~
A. The University of Alabama and the State of New

Jersey.
page 224 r Q. Do you have an interest in Pomponio Realty,

Inc. ~
A. I do.
Q. What responsibility, if any, do you have with r,espect

to that organization ~
A. I founded it years ago, and as my Mnstruction interests

grew, I divorced myself from the physical activity and others
actually run the entity:
Q. All right, sir. Now, M. Pomponio Sons,' Inc. is that a

corporation that does construction work~
A. Yes, sir. That is a construction' corporatio'n;
Q. Are you connected with thaU
A. I am the President.
Q. Barcroft Woods, Inc., what corporation is that ~
A. Well, that is a development or housing development

corporation that develops subdivisions. '
Q. And with respect to Barcroft Woods, Inc. would you

recall when that corporation became ali entity, when it was
established ~
A. Right after we bought this property.
Q. You have heard Colonel Barger, Mr. Barger's testimony

this morning, that you purchased that property from him.
Is that correct ~
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A. That is correct.
page 225 r Q. From him individually, or from one of his

corporations 1 Do you reca1l1
A. I negotiated with him, and I understood from him it was

in one of his corporations, but I negotiated with him. .
Q. In conjunction with and in connection with the purchase

of these lots that he has referred to, were there 72 as he testi-
fied t07
A. Approximately 72 or 75.
Q. Did you take title, or did you sign the contract yourself,

personally 1
A. Yes, sir, I signed the contract myself, personally:
Q. ,Vas title taken by you personally, or by Barcroft

Woods, Inc.1
A. Barcroft Woods, Inc. and I had the authority to turn

it over to any assignee.
Q. When you took title to these lots, did you take title

to any part of Lake Barcroft itself 1 . .
A. No.
Q. At the time thes1elots were purchased by you, did you

have any consultation with Mr. Barger with respect to the
development of the lake by him 1
A. Yes.

Q. What, at that time, if anything, did he. tell
page 226 r you with respect to the development of the lake r

A. 1lvell, he first pointed out where the beach
would be for Section 7. All the lots were in Section 7, and
told me, explained the manner in which all the residents would
have the privilege of using that beach, and outsiders couldn't
come in, and they had a system whereby they got stickers,
and they and their families and guests could use the facility,
and he told me that at this end of the property-:-

Q. When you say" this end," what lots are you referring
t01
A. I would have to look at the plat. That somewhere

around Lots 680or 669,he'was contemplating building another
public beach and that would augment the other beach that he
already had in operation.
Q. Did he at that time indic~te that he had. any plans for.

developing-the lake along Lots 683, 684 and 6851
A. No, he didn't talk about it.
Q. Did Mr. Barger meet with your salesmen and describe

the development of the lake area, the beaches and so on, that
you have indicated 1
. A. He certainly did.,
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Q. When was that1

Mr. Madden: I think I object to that, unless he was there
and can testify that he was present. .

':- ".;

By Mr. Bean:
page 227 r Q. Were you present at the time he had this

meeting 1
A. I certainly was. I brought the salesmen.
Q. What, if anything, was done at that meeting 'Of your

salesmen, yourself and Mr. Barger, 'with respect to the de-
velopment 'Of the lake 1 What was said 1 When was this 1
A. He recommended Lake Barcroft and told the salesmen

all the advantages of living around a lake, and the advantagesor the view of the lake and the advantages 'of the lots that
were, that appr'Oached the lake, had a larger expanse of view
and that they were desirable locations, and he talked about
this future beach, public beach at that end of the property,
and told about the fishing possibilities and the swimming, and
what have you in Lake Barcroft, and he also told them,
tried to give them the benefit of his sales experience as to
how this type of property should be sold.
Q. Now, whim was that, incidentally1 When was that first

meeting that you took all the salesmen to Mr. Barged
A. That was sometime in April, 1954.
Q. This was about the time that you purchased the prop-

erty1
A. Right.

Q. Were other meetings held after that, at
page 228 r which you were present 1

A. Yes.
Q. Do you recall how many 1
A. Yes. We had one more meeting at the Hot Shoppe.
Q. Was Mr. Vance at both of these meetings that you re-

ferred to1
A. He sure was.
Q. Did there come a time when Mr. Vance, or anyone in

your organization, called to your attention a proposed con-
tract with Mr; Robert J. Francis and Margaret B. Francis1
A. Y.es,Lincoln Vance came in and told me that he had a

purchaser who 'wanted a house on this particular lot, and I
said, "Forget about it."
Q. And why1
A. Because, first, it would be a custom built house, and we

weren't in the custom building at that time, and secondly, I
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had no control over the lake and didn't know what the
character of the lake would be behind this lot.

Q. Now, when you say it would be a custom built house,
what did Mr. Vance tell you that Mr. Francis wanted on that
property~ .

A. He told me he wanted the Trendsetter. He identifies
the Trendsetter, so that he sets the floor plan and

page 229 r typical elevation in my mind, and, however, the
Trendsetters that we had were set on rough

. ground. They start at the street and '.vent up, and this parti-

. cular site starts at the street and goes down to the lake shore's

. edge, so that they get into an entirely different- topography.
That means a completely new design to fit that topography,
and I have been in it so many years, I knew what complica-

. tions are involved, and the fact that we were getting into
. custom building and I didn't want to do it.

Q. Ultimately, you or Mr. Rocco Pomponio signed a con-
tract to build that house and convey that property to Mr. and

. Mrs. Francis for $46,000.00. What caused you to change your
mind with respect to the original contracU'

A. Lincoln Vance kept prevailing upon me that Mr. FraJlcis
wanted this particular lot, wanted this house, and wouldn't I
make an exception to the rule and go ahead and build the
house, and at that time I told him specifically to be sure
that he contacted Barger, and get me off the hook, so-to-
speal{, with this lake condition, that we had no responsibility
whatever, and I couldn't assume that responsibility to pass it
on to a client, and everything I have ever done in my life has
been honest and above board, and my conscience wouldn't .
permit it, unless he knew, the individual knew exactly what

he was doing, and was willing to go ahead with
page 230 r it. .

Q. With respect to the purchase price of $46,-
. 000.00, which was ultimately placed in the contract, and ulti-
mately accepted, did you set that price yourself~

A. Yes, sir, I did.
Q. When Mr. Vance came to you with the proposal ori-

ginally, that Lot 683 be sold and developed with the Trend-
setter that Mr. Francis had seen, was any price at that time
on the lot and the house as such ~

A. No.
Q. Did you ultimately set the price yourselH
A. Yes, and Lincoln Vance asked me for a price, and I said,

I would defer the price, because I had to visualize in my
mind the house, because at that point we didn't have plans

<:
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and it wasn't. necessary to have plans, but my experience in
this type of work indicated approximately what it was to be,
and I arrived at a price.
Q. With respect to the house which Mr. Francis has testi-

fied he was shown; that Mr. Vance was sitting on when Mr.
Francis arrived, and which it was testified was $36,950.00,
was that price.also fixed by you ~
A. Yes, that was fixed by. me, but the price on that house

was $42,000.00. We work on a ten per cent margin; and that
house was $42,000.00, and I recognized after we built it that
we were building the neighborhood. At least that was my

opinion, and I felt we wouldn't duplicate it again.
page 231 r I wanted to move the house quickly and took

a licking on it. I cut the price to. $36,950.00 to
move that particular house. .
. Q. 'iVhen you cut the price to $36,950.00, this lot is not a
lake view lot then'~ . '
A. No.
Q. Did you, in fact, when you agreed to this' $46,000.00

nrice, einploy an architect to reverse the plans for Mr.
Francis~
A. I did.
Q. And the name of that architect is what~
A. Edward Pitt.
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is our terminology. I can't tell why they use it. They all
use the word "royalty."
Mr. Madden: Use' it every time. you put a Iiew Trend-

setter up~
The Witness: Yes, if they drew plans and did work on

them.
Mr. Madden: May I examine him a minute on iU
Mr. Bean: Later on, you may.
Mr. Madden: To find out what the costs are ..

By Mr. Bean:
Q. SOyou paid him $350.00, as you testified to, to redraw

the plans~ .
A. Yes, sir.
Q. Do you have the plans for the home that is there ~
A. I c,ouldn't find the blue prints, but I have the original

that the architect drew himself, and from which the blue
.' prints were made.

page 233 r Q. Would you examine them and refer to them
as to the lot number and so on, to tie this in with

Mr. Francis' lot 7
A. Yes, on each sheet, you will see 683, 683, 683. .
Q. ,iVhat are the dates that are indicated on those plans ~
A. I don't know whether they dated them. I don't see

any dates on them.
Q. Is the name "Francis" on them 7
A. No, I don't see the name" Francis" on it. .
Q. Are the plans that you hold in your hand the. plans

that were used to build the house that Mr. Francis is now
in 7
A. Yes, sir.
Q. To your knowledge, when were those plans put together

by Mr. Pitt7
A. Between the signing of the contract" May 27th and 28th

and-I don't remember exactly. I believe it took them about
21j2 weeks. We got it about the 16th or 17th of June, I be-
lieve.
Q. All right, sir. What differences are there in the home

,vhich you constructed for Mr. F'rancis and the Trendsetter
that he saw~ .

A. First, because of the topography, or one of
page 234 r the things that I told Lincoln Vance, that in order

to make the sewer, and the fact that the ground
fell off, was that we would have a story underground. You
lose a story to get your footing, to bring us what was going
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to be the basement high enough for the sewer, so that entire
building has an extra story that was lost underground.
I knew that when I estimated this total, and the first floor

floor rear, the basement, the entire rear and two sides of the
basement, are completely out of the ground, and as a result
of being out of the ground, we finished the exterior with
brick so that it would be similar to a building-what people
normally expect from the first floor up, and one of the reasons
for that is, well, that Mr. Francis wanted that basement
light. .
Now, if you check the house, you find two bedrooms com-

pletely finished, as you would find upstairs, a library, com-
pletely panelled, two complete baths, a huge recreation roo)1l,
with a raised fire place, and we installed twelve-foot sliding
doors so that he had a beautiful view of the area behind his
house, and the convenience of being able to be able to step
out onto the patio that was built there.
Q. Let me interrupt here. These sliding doors that you

referred to, were they in the original Trendsetter ~
A. No.

Q. ",Vouldyou go on to name other differences
page 235 ~ between this house and the original Trendsetter

he saw~
A. "Then I knew I 'was getting into another set of plans

that was going to cost me money. I knew, as an individual
house, it would require more supervision than one man.
That is why I got out. One supervisor could take care of
25 houses as easily as one, and if you prorate his COi';;tover the
25, we could deliver houses more economically to the public.
That is why.
Q. ",Vhowas the superintendent, if anyone was, for this

particular job ~
A. metzel was the ,superintendent, and Ray Favali was

the general superintendent.
Q. Any other differences now~
A. Then, again, because of the topography, that fell off

on the rear of the house. We had to put this larg-e second.
story at this mid, which is a sizable portion and railing, com-
pletely around it, he wanted the carport located in the front
of the house at an angle, but principally in front of the
house, and again, we had to go down another story to bring it
up to a proper footing, to bring that to the level as it pres-
entlyexists .
. ",Vehad to put on the masonry side, a little side porch
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of masonry to get to the kitchen and rail that completely.
That was about it.

Q. Were there any partitition changes ~
page 236 r A. Oh, yes, sure. I didn't recite those because

they have been recited. His wife wanted the
kitchen arranged to suit herself, and so they held conferences
directly, both Mr. Francis and Mrs. Francis, with the archi-
tect Pitt, and I said that was perfectly all right, to go ahead
and make the changes in the kitchen, and also the changes in
the dining room and living room, which Pitt drew up, and
we made those changes, as well as the complete layout of the
basement.

Q. ,;Vas the basement of the Trendsetter panelled that he
sa1v,the Trendsetter that he first saw that Mr. Vance was on~
Was that panelled ~
A. No,' the only thing that was panelled there was the

recreation room, and panelling each side was a four-foot
wainscoating. It could be that type of wood declined and
the sale is dry wood, except the library. It is all drift wood.
It is all wood.
Q. Was there anything over the walls in the furnace room

or the storage room in .the Trendsetter that Mr. Francis
saw~
A. No, it is never put in. Nobody ever puts any finish in

a furnace room or utility room, or storage room. We have
never done it in the thousands of homes we have delivered,
and I don't intend to. do it either.

Q. With respect' to sodding around the home,
page 237 r the sod was in this case how far back ~ .

A. Ten feet behind the house, and that has been
our practice ever since I have built in this area, and that has
been the practice of about every builder I know, so much
so that it has been made part of the specifications of FHA
and VA requirements.
Q. Was the Trendsetter that Mr. Francis saw sodded ten

feet behind ~
A. Yes, sir.
Q. The contract, which is in evidence,' indicates that Mr.

and Mrs. Francis signed the basic contract on May 18, 1955,
and that contract indicates that he signed, but that Mr.
Rocco Pomponio for Barcroft Woods, Inc., did not sign until
May 27, 1955. Do you know what transpired in that nine-day
period, and why~
A. I certainly do. I told Lincoln Vance he shouldn't build

a house or have anyone sign a contract of authority until Mr.
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Francis was perfectly satisfied; that Barger and his outfit
would satisfy him, more what he wanted, with the shore line,
and I asked to see Mr. Francis and they brought Mr. Francis
in the office,and I said, "Mr. Francis, we will not build your
house until you go to see Colonel Barger," and right then
and there while he was standing there alongside the desk, I

called Colonel Barger and made an appointment
page 238 r with him, and that is when he and Lincoln Vance

went to see Colonel Barger.
Q. Did you, at that time, tell Mr. Francis, what connection,

if any, Mr. Barger had with your organization ~
A. I let him know that I had no control of the lake or Mr.

Barger, and had no connection with it, other than buying the
lots from him, and any arrangement he worked out with
Barger was perfectly all right with me, because we are in a
different entity. F'or that reason, I didn't accompany him.
Q. Did you ever see Mr. Francis, except that one time,

between May 18th and May 27th with respect to the Barger
contact ~ In other words, you made the appointment you
stated, in your office. Who was present in your office at the
time ~ Do .you recall ~
A. ~T ell, there may have been a lot of salesmen, but right

around us was Francis, Tony Dennis, Lincoln Vance, and
myself.
Q. Tony Dennis is who~
A. He ,vas at that time the manager of Pompo~io Realty.
Q. Now, so far as you know, did Mr. Francis and Mr.

Vance go to see Colonel Barged Do you. know whether
they went to see him, Mr. Francis, the two of them ~
A. Yes.

Q. What, if any terms did he ask be placed in
page 239 r the contract before it was signed, in addition to

those you first saw ~
A. I insisted that they put in the terms as indicated on-

can I look at that contract~
Q. Yes, please look at Exhibits 1 and 2.

Mr. Madden: I did not get the date.
Mr. Bean: I asked prior to.
The Witness: "It is further understood that the lake is

to be cleaned out up to Lot 685 bv Barcroft Lake Shores,
Inc." and then, "A beach is to be 40 feet wide, and not to be
installed until lake is lowered by Barcroft Lake Shores,
Inc."
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By Mr. Bean:
Q. Did you discuss those two provisions personally with

Mr. Fl'ancis 7 .
A. I certainly did. I let him know in no uncertain terms

that we had nothing to do with it, and we could at no time
get into the lake, and was he sure that is where he was
locat'ed.
He came back with Lincoln Vance, and he said he was

perfectly happy with Colonel Barger, and Colonel Barger
satisfied him: and the next step, he wanted me to build a
house.

Q. The contract was signed and initialed by the parties
afterwards. Did Mr. Rocco Pomponio sign the

page 240 ~ contract 7
A. No, he still didn't sign it then. I believe it

was the next day, because Mr. F'rimcis and his ,vife had to
initial these requests that he wanted, these two additions to
the contract.

Q. I want you to look at the letter of March 27, 1956 from
Mr. Francis to your organization.
A. Yes, sir. .
Q. Did that letter ever come to your personal attention 7
A. Yes; sir. :-:
Q. 'When 'was the first time that you recall having seen that

letter7
A. Wait a minute! I never saw this letter, this letter, it-

self. I never saw it until yesterday.
Q. I see. . .
A. I thought this was t,he one with the-one of those

that we had of the complaints.
Q. Do you note in this letter any reference to the fact

that the flashing or guttering had no paint 7 'Read the letter
through, .if you will.

Mr. Madden: I think that has already been admitted into
evidence. It speaks for itself.
Mr. Bean: I am just asking him to read it.
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A. There is no guttering in the house. There is no flashing.
It is what we call the gravel stop. It is a two inch galvanized
recess to keep the gravel from rolling off the roof. It will
stop it there. We don't normally paint it, but Mrs. Francis
told me to.

Mr. Madden: Any testimony, or anything of a person now
deceased, in the record, requires the corroboration of two
witnesses, under the Code of Virginia. I am going to object
to any testimony that Mrs. Francis gave or may have said to
anybody.
Mr. Bean: I would say in response to that, that may be

.-true that the witness is attempting to corroborate one that
you would have methods of substantiating, but in this case,
we are testifying or he is now testifying to statements of one
who is not one of our witnesses, and no way to corroborate.
Mr. Madden: Not a party to this suit?
Mr. Bean: She was until her death. She was at that time.

I am asking for statements that bear upon statements at the
time she was a joint owner to a joint contract.

page 242 r Mr. Madden: The code is explicit on that.
The Court : You don't contend that he can't

testify to the conversation. \iVbat you are contending is that
in order for the statement to be effective, it must be corro-
borated. Isn't that "what you contend ~
Mr. Madden: That is what the code says.
The Court: So his testimony is admissible.
Mr. Madden: If they intend to corroborate it at a later

time.
The Court: We will passon it when and if it is corrobo-

rated.
Mr. Madden: I want to call upon him to ask if he intends

to corroborate it.
Mr. Bean: I have other witnesses in the org-anization to

this effect. I don't know whether I can produce two. I
think the testimony can be stricken if we can't do so. I
make the point, under the particular circumstances, this code
is not applicable. ..
The Court: Objection overruled.
Mr. Madden: Exception.

By Mr. Bean:
Q. You may answer the question as to what Mrs. Francis

said.
A. She called and just happened to get me. She asked
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me about it. She was very unhappy about its
page 2{3 r being not painted. I told her to just rest easy.

I would see that my painter gave it a coat of
paint, which he did.
Q. Did you note in this letter of March 27, 1956, tha.t Mr.

Francis complains about the color scheme that was used, the
specific blue stain that was used in connection with the beams.
in the house ~ What arrangements, if any, did you have in
connection with the construction of this house, with the
painter~ .
A. ,VeIl, our policy is, when a house isn't completely

painted, we will tell the purchaser to get in touch with the
painter. At the same time, we advise the painter to get in'
touch with the client. They select their own colors.
In this particular case, we went further. We told Mrs.

Francis and Mr. Francis that they could select the exterior
colors of tile in the bathroom or the interior colors, and we
never entered into the discussions at all. V.,Te just turned
the painter over to both of them. They made all the selection$
of all colors that are in the house.

Mr. Madden: No objection.

By Mr. Bean:
Q. I show you a memorandum entitled "Painting- Selec-

tion," dated 9/28/55, relative to Lot 683, and purportedly
signed by Mr. Francis. Is that the manner in which you

normally and customarily handle the painting se-
page 244 r lection ~

A. Yes, so we can have a record, and the people
don't comeback and say, " You put on purple, and we asked
for white," and g-et into a squabble.

Q. I note nothing is stated about the beams, so far as I
can read about it, as being- completed, as being painted the
wrong color. ,:Vhere in this memorandum would one note
what color to paint the beams ~
A. Mr. Francis is making an issue about it. Mrs. Francis

made a selection of the color. There were only a few exposed
beams in the living- room, and she wanted, I believe, a bluish
color. It is a stain, and we had difficulty in getting a stain
to match what she wanted. Again, it is such a small item.
We list the principal items. If you want to get each item
in the house, you would get 500. That is how extensive it
would be.



Barcroft Woods, Inc.; v. Robert J. Francis. 161

Arthur Pomponio~

Q. Is it your testimony that Mrs. Francis approved of the
color that went on these beams 1 .
A. Yes. We didn't know that she was sick, and~

Mr. Madden: I put the same objection in. Now he said,
"We didn't know that she was sick," and we have testimony
that time was of the essence. The same objection is to what
Mrs. Francis was thinking, and she is now deceased ..
Mr. Bean: . I would likre to introduce that as our own

exhibit, your Honor.
page 245 t The Court: Defendant's Exhibit 6.

(The memorandum above referred. to, was marked De-
fendant's Exhibit No. 6 for identification, and received iIi
evidence.)

By Mr. Bean:
Q. ,iVith respect to the installation of the beach that was

called for in the contract, have you at any time told Mr.
Francis you would not install the beach 1
A. No, sir. I talked to him on many occasions about it.

vVesaid we would install the beach when he was satisfied the
water was where he wanted it.
Q.Did Mr; Francis at any time talk to yoil with respect.

to these matters after he had occupied the house in Octobed
A. No, he talked tome about these matters when he sued

me.
Q. In other words, you have no-you had no contact with

him from the time he occupied the house until this suit was
filed~ .
A. I talked to him once on the telephone.
Q. And do you recall what that conversation was about1
A. Yes, it was in relation to some minor complaints that I

don't remember just what they were rig-ht now, but I know
they were minor complaints, and I told him I would call Ray

or Whetzel to taice care of it, which we did.
page 246 r Q. Did you talk to Mr. Francis concerning this

suit since it was filed1
A. Certainly have.

Mr. Kinney: This is in regai'd to a proposed settlement.
I don't think it is proper.
Mr. Bean: I think it is with respect to' a proposed settle-

ment, and I think it is proper at the present time.



162. Supreme Court of Appeals OfVirginia

Artlvur POlnpowio.

:.MiJEtihriey: I think I have correspondence which says it
is aU without prejudice.
Mr. Madden: If you want to open all this conversation

between coup.sel, let us open it all up and get it aU in, but not
piece meal, not one item ata time, and not one of a number
of s'ettlement negotiations. .
Mr. Bean: This item had nothing to do with what we dis-

cussed at settlement negotiations. This is an individual con-
versation that we are asking be brought into evidence that
Mr. Francis and Mr~Pomponio had without the knowledge of
us.
Mr. Kinney: He arranged their conference.
Mr. Bean: I beg your pardon. The conference we ar~

ranged was with Mr. Tony Dennis, and that was had. The'
conversation with Mr. Pomponio, I had nothing to do with.
Mr. Madden: That was after suit was filed1
. Mr. Bean: That was after suit was filed.

page 247 ~ Mr. Madden: If you want to have settlement
negotiations, or have party negotiations admitted

for themselves, let us have them all in, but not take them in'
one by one. The theory is the same whether it is between
counselor parties. It is either they stand or go.
Mr. Bean: If the Court please, a conference certainly was

arranged, and it is a confidential arrangement, that had to do
with a settlement negotiation between Mr. Dennis and Mr.
Francis. The conference that Mr. Madden was telling about
was made without my knowledge, and I didn't learn until
recently what it was.
The Court: What was the purpose of the conference? Did

it comprise a settlement of this 1
Mr. Bean: It amounted to a dismissal of this suit.
The Court: Objection overruled. I don't think it is

proper.

By Mr. Bean:
Q. Mr. Pomponio, when was the last time that you visited

the home of Mr. Francis 1
A. Yesterday morning.
Q. Yesterday morning, and in whose company were you at

that time?
A. Tony Dennis, Ray Favali,. Mr. Vance and

page 248 r Mr. Francis.
'. Q. Did you examine the house at that time 1

A. Yes, I did.'
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Q. With respect to the basement that was not properly.
panelled, what had been done7
A. The basement is actually another house. There" is a

full bath. It was tiled. There are two bedrooms, which are
bedrooms, and they are finished as bedrooms should be
finished with dry wall, because the rest of the house is dry
wall on plaster, because we use dry wall. The library is
finished with drift wood. It is a plywood panel with raised
grain, and looks very attractive. The bar is dry wall, and
the room is completely finished, all walls, ceilings and floors.
Q. With respect to those two bedrooms, did Mr. Francis

ever ask you to panel those 7
A. No, sir. The plan that was drawn for Mr. Francis,

which I have here, show them. Then there is a storage room
and a laundry room, and as I said, we nev'er finish off a
storage room or laundry room. The laundry room is used
for laundry purposes, and the storage room is used to store
garden equipment and the like of that.
Q. SO some of the basement is not panelled, and you

have heard no objection to that portion that was noU
A. Never did until the suit was filed, and then I heard about

it. I said he was crazy.
page 249 r Q. The kitchen baseboard was not painted as

specified, an item which you and I have not dis-
cussed at this time. Do you know anything about the kitchen
baseboard from the painting selections 7 Does that indicate
what the painting selection would be 7
A. Yes. There is a baseboard. In his particular house, we

used a bellow, that is about three-quarters of an inch high.
We have what we call ship's molding.

Mr. Madden: I think we can fix all this. V\Te haven't put
any evidence in as molding.
The "Witness: That is what you are referring to.
Mr. Bean: I am referring to the kitchen baseboard's

not being painted.
Mr. Madden: We dropped that.
Mr. Bean: I think Mr. Francis said something to me, and I

am not clear on it .. That is alII have of Mr. Pomponio at this
time.

C:ROSS EXAMINATION.

By Mr. Madden: .
Q. Going back to the testimony of this witness, Colonel
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Barger, who testified this morning, he testified that he had
made no promises to you when you bought that property
.about what he might do about the lake, and what he would
do to the lake. You heard him testify to that effect this

morning?
page 250 ~ A. I heard him.

Q. Was that true or false testimony?
i ~; I would say it was false testimony.
Q. There was testimony that you were induced to buy

that property, partially at least; because of his representations
to you?
A. Not about the lake.
Q. About what?
A. About the area being developed as a fine residential

area.
Q. Are you saying that it didn't matter what he said about

the lake, itself?
A. No, it didn't matter. He said he was going to clean

qut all the lake, and he was going to, put a public beach
down there at this end, and being a purchaser of a group
of lots, I wanted to find out just what he intended to do
with all of it.
Q. And just what did he tell you that he intended to

do.?
A. He was going to take one of these lots and make a

public beach out of it. He owned these lots that weren't
part of my group, and he was going to clean out the lake
where it needed cleaning out .
.Q. What did you pay for these lots, your total?

A. I don't know. I can't remember what I paid,
page 251 r $223,200.00.
.. Q. All right. M3T pr,evious question was: What

did he tell you about what he would do to develop qr change
the contour of ,the lake, or keep the lake up, anything with
respect to the lake? He said he wanted to clean it out and
have a beach. Is that what he told you that he would
do?
A. That is right.
,Q. SO that on a $223,200.00 property, that is a lake prop-

erty, you meant to use the name when you developed it.
There were no more discussions about the lake with him about
it. Is that correct?
A. He talked about boating on the rest of the lake, and

how big, the rest of the lake was. I think he mentioned that it
was a couple of miles long, and. I don't remember. He also
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talked about the expanse of sewer line, and he had maybe a
dozen beaches, but he kept them in sections.
Q. He talked about boating and beaches 1 Did you talk

abour private docks, for instance 1
A. No, he wasn't interested. I was, yes.
Q. Did you discuss private beaches 1
A. No. I didn't know that he would allow private beaches,

because I want down and saw this public beach that he
had.
Q. Then why did you contract to put a private beach on

Mr. Francis' property 1
page 252 ~ A. I expected that, gecausehe went to Barger

and he was satisfied with what Barger told him.
All I was buying was 40 yards of sand and dumping it up
on a. man's property.
Q. Why didn't you call it a sandpile 1

Mr. Bean: I think if counsel is going to take this attitude
toward a witness, we should stop and wait for him to calm
down. .
Mr. Madden: Mr. Bean, when a witness is an expereinced

man in the real estate-
The Court: Ask your question of the witness, and if you

have any objection to make, make it.

By Mr. Madden:
Q. Now, Mr. Pomponio, does the word "beach" have any

connotation, other than a pile of sand 1
A. Yes, sir. I was going to spread out 40 yards of sand.
Q. Was it going to connect with some water1
A. It was right at' the shore line. After he was satisfied

and Barger had done what he promised that man to do.
Q. You were in a position to agree to put in a beach, but

you couldn't tell whether the beach was within an eighth of a
mile of the gate 1

A. I was going to. dump the sand.
page 253 ~ Q. You were satisfied that it would be a beach

whether it was near water or not 1
A. Exactly.
Q. I want to see this memorandum from Vance. Now,

Mr. Pomponio. when did this memorandum come to your at-
tention. or did it, like you claim1 .
A. That is right. .
Q. When were you first told what Colonel Barger told Mr.

Francis and Mr. Lincoln Vance1
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.A. They came back and told me, Mr. Francis, himself.
Q. Now, when~
A. Right after they saw Barger.
Q. That would be on the 25th of May~
A. I don't know.
Q. Colonel Barger testified it was on the 25th or 26th.
A. It was between the time he signed the contract and we

.signed it. I didn't keep a momorandum as to dates.
Q. You do r,ecall pretty well what they told you ~
A. Yes.
Q. What did they tell you ~
A. He told me he was satisfied with what Barger told him

he was going to do with the lake, and he stated, "Go ahead
. with the contract," and have me build a house.
page 254 r I didn't ask him any morie about it, and we signed

the contract.
Q. You didn't ask him what Barger told him ~
A. Yes, he told me verbally.
Q. What did he tell you ~
A. That. Barger would clean out the lake, just what we

have in the contract here.
Q.. Ther,e was no discussion at that time as to where' the

beach would be ~
A. Of course not.
Q. Now, you recall a letter that went from Mr. Dennis to

Colonel Barger, dated May 20, 1955, which would be a couple
of days after Mr. Francis signed the contract, asking Colonel
Barger to send a letter, stating that he would carry out this
work~ Do you recall thaU
A. No, I don't recall'it, but I saw it here.
Q. Was it .a custom of yours to try and have Colonel

Barger confirm these things in writing~
A. This was the only one, and Tony Dennis was there

when I saw Barger and Vance.' He knew I was very upset
about what was to be done, and he, as manager, was following
directions.

Q. You got a copy of it when it ",vas senU I am just
reading from the letter in the file. .
A. I probably did, but I don't rememher it.

Q. Did you ever get a letter hack from Colonel
page 255 r Barger ~

A. I never got a letter, no.
Q. Now, Mr. Pomponio, you are Arthur Pomponio~
A, That is right.
Q. Did Rocco Pomponio get a letter~
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A. I am sure we didn 't.
Q. Are you speaking about your whole organization when

you speak of "I"~
A. I am sure we.didn't. ,
Q. You wrote to Barger and asked for a specific answer in

writing, and your testimony is that you got no response~
A. Yes. '
Q. Did you expect to get any response ~
A. Yes.
Q. Why~
A. Because he was the responsible party.
Q. He was the responsible party ~
A. Sure.
Q. And you thought you had a right to get a letter from

him~
A. Right. ,
Q. You thought this whole matter was one that belonged

in his lap, so far as doing the work ~
A. Right. .

page 256 r Q. And you couldn't operate unless you had
him behind yOil, agreeing to do this work ~

A. That is correct.
Q. You couldn't in all conscience sell these lots as lake

front lots without relying on Barger's previous statement~
A. You said, "In all conscience" as lake front lots. I

".vasn't selling lake front lots, You will notice this was the
only one there. If we "were advocating lake front lots, we
would have tbem all built. They selected the lot, and I would
put it there if he satisfi~d himself as to what Barger said he
would do in the area.
Q. It is your testimony you sold a lot with a beach on it

that wasn't a lake front lot ~
A. V\Te didn't sell a lot: ,¥ e sold an entity, a lot and a

house.
Q. ,¥bat about a beach ~
A. I said I would provide sand. I was. going to provide

the lake with sand. I am a builder. I have access to it.
Q. It is your testimony that the word" beach" is meaning-

less. It is a pile of sand.
A. Not a pile of sand.
Q. It is beach sand, but itsays a sand ,beach:

A. Oh, why do vou want to play' on words,
page 257 r beach sand or sand beach ~ ,¥hat do you want

me to say~
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Q. I want to know, is it your testimony that you did not
, agree to put in a beach for this man at some time or other.

Mr. Bean: The contract states that he agreed to install a
sand beach as soon as the lake was lowered. I don't know
why we should go into whaChe intended to do. I stated and
Mr. Pomponio stated that he intended to put in a forty foot
beach.
Mr. Madden: The whole controversy, Mr. Bean, is a

meeting of the minds. We have got away from the contract
entirely.

By Mr. Madden:
Q. Now, Mr. Pomponio, this contract with Mr. Francis was

signed by Mr. Rocco Pomponio, as signatory for Barcroft
Woods, Inc.
A,. That is correct .
.Q. Why was thaU \iVhy did that corporation appear

here~
A. \iVell, Barcroft Woods, Inc. owned and built the prop-

erties.
Q. Over on the special provision of this contract it says

that the lake to be cleaned out by Barcroft Lake Shores, Inc.
Why was that name inserted there ~

A. Because that is Barger's firm.
page 258 r Q. Now, Mr. Barger said he had a lot of firms.

Is this a Barger firm ~
A. Here is a contract with Barcroft Lake Shores, which is

Mr. Barger's.
Q. You are referring to this document ~

The Court:. Which exhibit is it ~
Mr. Madden: It isn't in evidence.

By Mr. Madden:
Q. That was why you put it in ~ That was the thing at the

head of your contract with Barged
A. Exactly.
Q. I want to ask you, isn't it true that Barcroft Lake.

Shores, Inc. didn't own the lake ~
A. I didn't know that. .
Q. You didn't kno,"vwhat Mr. Barger's incorporated deal-

ings were~ .
A. Of course not. Mr. Barg-er is Mr. Lake Barcroft, in my

opinion. How he spun off these entities is something else.
Q. You have become known as Mr. Section 7~
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A. Right.
Q. And Mr. Barger testified that 'he didn't direct those

entities in this corporation.
A. I didn't know that.

, ' Q. He did use a corporation; that the testimony
page 259 ~ has been they did not own the lake and did not

have any right to do any work on the lake.

Mr. Bean: I think I will have to object, because I think
the question has been projected incorrectly. It was testified
by Colonel Barger that the beach corporation, I think Bar-
,croft Beach, Inc., owns it, but that Barcroft Lake Shores,
Inc. was the manager.
The Court: I don't recall that testimony. He said he was

not interested in and an officer of Barcroft Beach. Barcroft
Beach owned the lake, and he was the managing director
of it.
Mr. Madden: As I understood the testimony, it was that

these various other corporations had to get permission from
Barcroft Beach, hc. to do anything with reference to the
lake. ,!If as that your understanding of the testimony~
The Court: That is what I heard him say.

By Mr. Madden:
Q. It turns out now, Mr. Pomponio, that the corporation,

that both parties understood was to clean out the lake,
wouldn't clean it out by and on its own authority and power.
A. No, I can't answer that, because Barger didn't tell me

anything about another beach corporation, and it was Bar-
croft Lake Shores that I bought the property from, and he

, seemed to have all the authority to do every-
page 260 r thing there. He talked with authority. That is

where I left it.
Q. You didn't ask him for any corporate resolutions to

show that he had authority to do what these contracts 'were
abouU
A. Of course not.
Q. People don't do that when they are dealing with re-

sponsible business people ~
A. No, that is right. ,
Q. You testified ,on your direct examination that you ar-

ranged for Colonel Barger to talk to your men about the
property and about the development he was going to do.
, A. Right.
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Q'. What was thaH
A. That Colonel Barger was going- to clean out the lake,

and he was nerfectly satisfied with what Colonel Barg-er
was going to do, and he wanted me to go ahead and build the
house.

Q. Did vou say to him. "You know, Mr. Francis, we have
no legal liability to do this 7" ,
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Q. I take it that was to indoctrinate them so they would be
better salesmen 7
A. Right.
Q. You also testified that he could give them the advantage

of his experience.
A. Right.
Q. And that subsequently, they ",vent out and sold, using

this data that they got from these conferences 7 .
A. They sold houses that I had built. .
Q. They sold one that you didn't build, Mr. Francis' 7

A. Right.
page 261 r Q. SOthey sold one that hadn't been built 7

A. Yes, sir.
Q. Did you use Colonel Barger, or his facilities, or 'ex-

perience, in any other way to sell these lots 7
A. No, sir.
Q. Well, look at that plat, for instance. 'iVhose plat IS

this 7
A. This is Colonel Barger's.
Q. Don't you use that with your potential customers III

your office7
A. Of course, he sold many completed lots, and with com-

pleted lots came plats, because it is required by the county.
'iVe had to use those to meet county regulations, sewer, water,
et cetera, so he furnished me with these plats.
Q. You use them in your officefor potential customers, and

they are labelled "Barcroft Lake Shores" 7
A. Right.
Q. And it ",vasBarcroft Lake Shores, Inc. that was about

to clean out the lake 7
A. Yes, sir.
Q. And Mr. Francis was sunnosed to lmo.••.v that 7
A. He knew, because I told him.
Q. You have told me that you don't know what Mr. Barger

told him. You have testified to that.
page 262 r A. I wasn't there when he talked to Colonel

Barger, but I know what he told me when he came
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A. I certainly did. I told him we were sending him to
Colonel Barger; that we didn't want any liahility with any
lake, that we didn't have a right to assume.
Q. Why didn't you say that in your contraet~ The

seller had no authority under the contract.
A. Because Mr. Francis is a very smart man. He is an

attorney, and a very active business man, and he, with me,
wanted this language, and we put it in here. We wanted to
make it as simple as possible. We didn't anticipate a suit.
This is the first time, because I do things properly.,
Q. You say Mr. Francis is a lawyed Was the answer that

we have no liability~ You wouldn't have sold him the lot
becaus'e he would know that there was no conflict.
A. Yes, because we discussed that. .

Q. There was a conflict between your testimony
page 263 r and his. .

A. I don't know of any conflict.
Q. ,Vith reference to Plaintiff's Exhibit 4, Mr. Pomponio.

It is a letter from Rocco Pomponio. I take it you will feel
free to discuss this letter, under date of April 10th. You
wrote to Mr. Francis on that date, didn't you~ "Rest
assured we will press him for compliance, since we are in-
terested in getting this work done to satisfy our future
customers. "
A..My brother did. I am sure he did.
Q. ,Vhy were you interested in getting it done, to satisfy,

that you now say that you had an obligation to us ~
A. Say that again.
Q. You write in this letter to Mr. Francis that we shall

press Barger to live up to his obligation to us so' we can
satisfy our purchasers.
A. I am very zealous about public relations. He isa

customer. That is our bread and butter, so anything I could
do to help any client, we go out and do it.
Q. This had nothing to do in any sense of obligations to

public relations ~ .
. A. To public relations; exactly.
Q. On May 18, 1955, who was the contract owner of this

particular lot 683~ Do you have any records to show that,
and show that .for sure~

page 264 r A. No, this contract, Barcroft Woods, Inc., we
sold it.

The Court: What 'date~
Mr. Madden: May 18th.



172 Supreme Court of Appeals of Virginia'

Art1vur Pomponio.'

By Mr. Madden: .
. Q. You are using the contract to refresh your recollection?
I wonder if you have any. records that show when Barcroft
Woods took control of that particular lot? .
A. You tak'e it out of the contract.
Q. All these lots transferred finally under the date of this

contract?
A. That is right.
Q. SO there was no period of release of certain parts of the

other ~ I thought that was what Colonel Barger said it
was.
A. Read it. It would spell it out.
Q. Does this give all the lot numbers ~
A. ,Just those, all in there.
Q. This does not say anything about Lot 683.
A. It says a schedule on the front. The schedule isn't at-

tached.
Q. From the schedule attached, do you have that schedule ~
A. Yes, we have listed it. There are the lots.

Q. SOyou got that in F'ebruary 6, 1956?
page 265 ~ A. Might have been. That is it.

Q. And sold it in May, 1955. Is that right ~
A. I don't know.
Q. Is that the way it looks to you ~
A. I don't know of this note.
Q. Does this note come under date released ~
A. This don't necessarily mean released. I would have to

get the bookkeeper to tell me what this means here for
us. '

Q. You mean the date released?
Mr. Bean: Let us put the contract in the record. Whatever

it is, it indicates a conveyance with a release clause under a
master trust. '

By Mr. Madden:
Q. Mr. Pomponio, do you know when you got released ~, Do

you, or one of your corporations, know when you got released
from this lot ~
A. I don't know.
Q. And how can you find out for us?
A. We could check with the attorney who was doing the

legal work. What connection has that got to do with me?

Mr. Bean: Well, that is his counsel.
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By Mr. Madden: ,
Q. Now, Mr. Pomponio, the testimony has been

page 266 r that Mr: Francis signed the ,contract on the 18th
of May. Is that correct ~ :.

A. That is correct.
Q. And left it with you until it was signed on the 27th~.
A. Right ..
Q. Is this the only time that this question of Barger's

nonperformance to you, has come up, that is in relation to
this case~
A. You mean today ~
Q. No, no. In 'relation to this case, is that the only time

that the question 'OfBarger's obligation to. you has come up,
or have there been other instances of it ~ .
A. He sued me.

Mr. Bean: I obj'ect to it.' It denotes obligations to him
which are not in the suit.
The Court: Objection overruled.

By Mr. Madden:
Q. ,\Then he sued you, you had no other problems with

Barger, except with this ~ '.Going back to the house, itself,
Mr. Pomponio, you hav'e described it as a house that has
been completely turned around a,nd created all sorts of special
problems in building.
A. Right.
Q. The whole Lake Barcroft area isn't row upon row of

identical houses in a subdivision ~
page 267 r A. No, we rather planned it, and before we

started construction, we knew exactly what house
was going;where because of the topography, so we could do it
identically and the next person did.
Q. Did you also have a house for this loU'
A; No, sir. '
Q. You did what you would do' in all instances for this

loU
A. No. I wasn't going to do any building on this lot.
Q. mat were you going to do~
A. Just sit on it. Then I built the house.

,Q. men you do building,' you have to have a plan ~
A. Yes; it, has to be land planned. In this case, we fitted

the house to the lot, 'which is absolutely contrary to good
practic'e. . . .
Q. How much excavating did you do here ~
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A. Ask me how much fill. There wasn't much excavating ..
The ground fell from the street, down to the water, and we
excavated the front portion and set deeper in fill. We got in
another expense for fill furnished.

Q. How much excavation did you have to do on the original
Trendsetter? .

A. Do I have to answer that?
page 268 r Q. It would be a good idea if you know the

answer. .....
A. I wouldn't be right about the yardage. I don't go

around-I have records on yardage. I can tell you that ap-
proximately in time. The equipment for his place to exca-
vate, took about one day, with a piece of equipment, and our
other basements, 2lh, with other pieces of equipment.
Q. His took one day, compared with two or two and one-

half~
A. His took additional time when we had to fill and grade

and back-fill.
Q. On this sodding of 15 feet-
A. Ten f,eet back.
Q. -you testified that that is standard procedure for

Pomponio Realty~
A. No, that is standard procedure in the trade.
Q. How about your company~
A. That is our company. If they want extra, they pay

extra.
Q. Do you know how they described it in the contract?

Can you tell us that ~
A. That I don't know.
Q. I wonder if it is by saying, "Lot is to be completely

finished, including sodding"?
page 269 r A. I am quite sure that is the way we indicate

it, if it is indicated here in that manner. It was
just taken, as I said, routinely off of our other contracts, but
there was nothing controversable or differeIit with them than
all the other houses we build.
Q. This was a standard routine house ~
A. No. It was a Trendsetter which we built, but custom

built to this lot, because the lot wasn't condusive to this
type of house.
Q. Mr. Pomponio, you testified that the only contact you

had with Mr. Francis on the phone was, as. I indicated it,.
direct. He called you about some minor complaints,_ and
you sent somebody out to take care of them, and you described
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them s~v'e~altimes as minor complaints. You don't get all.the
phone calls in your company 7
. A. Of course not.
Q. In fact, it would just happen you would be there to take

one.
A. I think on this particular day he wanted to talk to

me.
Q. You think that because of what he said in the conversa-

tion 7 '
A. Yes. He asked me, "Will you please get these done 7"

I said, "I sure will." .
Q. Your testimony, Mr. Pomponio, with reference to these

beams, the color of which is not described in this
page 270' ~. chart, there were just a few .of them, as you de-

scribed everything. How many beams are there 7
A. They are on four-foot centers, the living room, all the

hous!e.
Q. Did you ever count them 7
A. Oh, I counted them lots of times.
Q. Did you count them yesterday morning7
A. No, I didn't.
Q. Would you be surprised to know that there were 31

beams7
A. No, it wouldn't surprise me.
Q. SO that to your mind is just a few7
A. Yies.
Q. Your testimony with reference to this painting, was that

what you do with your customers is to say, "Work it out
with the painter,"
A. Yes.
Q. And YOU' further stated here that we have nothing to

do vvith the colod
A. That is right.
Q. That is between your customer and the painter 7
A. Right.
Q. It is pretty much like the position you are taking about

Colonel Barger, that that is something between Mr. Francis
and, 'somebody else 1

page 271 ~ A. We find that people like it better~ They are
not working directly with a third party .. They are

working directly with the painter. We try to get reputable
people to work for us. .
Q. You found the people's talking with the paint'er, get.

the rig'ht color 7
A. Yes.
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Q. That isn't the reason Mr. Francis went to Mr. Barger.
A. No, because I didn't want to build the house and told him

so. I said, "Go to Mr. Barger and see him, and after you
get squared away, come back to me," which he did.
Q. Do you recall at what time you took Mr. Francis' house

as the down-payment or part of the down-payment in this
transaction 1
A. Yes, it was a dog. Is that the expression 1- Yes.
Q. \iVhenwas thaU
A. I don't remember the date.
Q. You are dissatisfied with that deal you made on that

house1
A. No, I wasn't dissatisfied. It developed to be a dog.
Q. A dog1 To a layman, a dog connotes some type of

dissatisfaction.
page 272 r A. I didn't go to see the house. I took Lincoln

Vance's word that it was a saleable house. Be-
cause of the confidence we had in Lincoln Vance, we accepted
the house in trad'e, and when we went out to look at it,' it was
nothing like he said it was.' If my memory serves me right,
we lost money on the sale, considerable money.

Q. You had. a lot of confidence in Lincoln Vance, didn't
you 1
A. Sure did.
Q. He was one 'Ofyour desirable men at that time 1
A. I wouldn 'tput-do you mean he was a good man 1
Q. He Wl;tsperfectly responsible, and did his job, so far as

you Imow1
A. So far as I know, yes.
Q. Y'Ouhave testified about this dry wall being in these

bedrooms, and how you know they look like bedrooms to you,
the way most people would like them, but it is. correct, is it not,
that there IS a considerable amount of outside wall, cinder
block wall, that is dry wall and i~ not panelled in that base-
ment 1 Is that correct 1
A. They ,are bedrooms. ' That is what I said.
Q. Mr. Pomponio,' there has been a little difference 'of

opinion on that as to whether or not some of these
page 273 r outside cinder block a:r:enot covered with plaster

board.' ,.
A. The laundry room and furnace room, we never do it.

It isn't done in the trade. We never do it. It is throwing
mOJ.leyawa3T. '

Q. H'Owab'Outthe bedrooms, are they not dry walls 1
A. They are finished walls.
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Q. The bedrooms, are outside walls ..with cinder. block
walls, dry walls 1
A. Certainly.
Q. Where are the bedrooms III the other Trendsetter

houses 1
A. Upstairs.
Q. What do you mean by upstairs 1
A. F'irst floor.
Q. 'iVhat is down below 7
A. 'iVhat we call a study and recreation room.
Q. What is up abov'e 7
A. Three bedrooms and three baths, dining room, living

room and kitchen.
Q. There are just two floors 7
A. Yes.
Q. And there are just two floors in his house 7
A. Right.

Q. Same numbed They are identical III that
pag'e 274 r sense in that you just have two floors 7

A. Ri.Q'ht.
Q. Going back to Mr. Pitt's 'work that you testified he had

to do those revisions to these plans, I wish you would tell me
what the word" royalty" means in reference to "royalty and
revisions" 1
A. '~Tell, royalty, as I said, he is placing this house on this

Lot 683, so he has to make a site plan which I think he has to
draw, and it is reauired by the county and loan companies
that he draws. Rnd that is what they have reference to as
"royalty," and then those plans.
Q. ",VeIl. now, you would have to do this whether Mr.

Fran('is did the most minor of changes, wouldn't you ~ You
would have to put it on a plat for the county, and your archi-
tect would have to do it 1
A. As I said, we had our little plans all done.
Q. You didn't have any house on the lot.
A. No. .
Q. Tbis wasn't something that CRmeup because of the re~

vision of the plan. This was something that came up because
you sold the lot and had to build.
A. Say that again.
Q. 'iVhat I am trying to get at is, you make.one of tbese for

every plot area where you are going to build a
page 275 r house.

A. Right.
Q. Up until the time tbat Mr. Francis came along and
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decided to take a Trendsetter, whether he had the normal
Trendsetter or the reversed Tr,endsetter, you would have
to have one of these ~
A. Yes, sir.
Q. How much of the $350.0'0' did it cost ~
A. I don't know. I don't separate the man's building.
Q. It could be $30'0'.0'0 or $350'.0'0' ~
A. I know in the trade they charge us $25.0'0' apiece for the

land plan.
Q'. The standard land plan ~
A. Yes.
Q. And this was a standard plan ~
A. "'VeIl,I don't know whether you should call it standard.
Q. You get the normal, nominal rate, and you think that is

what you paid 7 . .
A. No, I think I paid more.
Q. How much of the $350'.0'0' did you pay for it 7
A. Oh, I paid for it, I think, $10'0'.0'0' for his house and

$250'.00' for the plans.
Q. I didn't follow one portion of your testimony, sir. You

testified that you told Lincoln Vance that you
page 276 r didn't 'mint anything to do with selling this lot,

and you didn't want to put a ,house on it, because
you would lose a story because of the topography. Is that
correct~ .
A. No, I 'said I didn't want to put a house on this lot,

selling it, when he posed one of the reasons' we would lose a
story, hecaus'e of the topography, and he didn't have a clear
concept of what was going on back of the lot in the lake.
Q. You don't know what all Mr. Vance told Mr. Francis

before May 18th, do you ~ .
A. No. How could I know~
Q. In fact, you never talked to Mr. Francis about the house

before May 18th~ .
A. Oh, yes. I think it was before May 18th. It might

have been the day before, but it was just about when he signed
the contract.

Q. Isn't it correct that it was shortly after he signed it and
you said.to Mr. Vance, "For heavens sake, get him down to
see Colonel Barger"~.
A. Yes,' I told him togo and see Colonel Barger, and I

arranged t,omeet him.
Q. And they went down that day, or the next day, or very

, shortlv thereafter7
A. Yes, sir.
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Q. So, it was after May 18th~
page 277 r A. May have heen. ,

, Q. I want to know if you don't mean what you
meant when you testified that you told Lincoln Vance to be
sure and go and see Barger and get you off the hook. What
hook were you on~ ,
A. I wasn't on any hook. Didn't want to be on any hook.

Again, I wanted to he clear on what was going'to 'be done, and
I wanted to get clear from the horse's mouth. I didn't know
anything about it.
Q. Didn't you testify that you said, "Go down and , see

Barger and get me off the hook" ~
A. I don't remember whether I used a "hook" or not.

Maybe I did. That is what I meant. I did not want to be
on the hook by promising something I couldn't, deliver. I
, said, "Go down and see Barger," and while he was standing
there, and to be sure I wouldn't get in the conversation and
be implicated, I didn't go, becaus'e I wanted" him, to be
satisfied.
Q. Well, I take it you said you did not go, but one of your

agents went. There is no difference in your company's
doing it and one of your agent's doing it ~
A. We back them up.
Q. Do you know how many corporations there are that use

the word "Barcroft" in any part of it ~
A. No.

page 278 r Q. Would there be a dozen~
A. I have no idea. I have no reason to be

interested.
Q. There are lots of them~
A. I don't know. I never investigated. Why should U
Q. For instance, you might have said you signed a con-

tract with the company which apparently legally had no au-
thority to do what you said they were promising to do, and I
am thinking that Barcroft Lake Shores, Inc. did not have
authority to clean out the lake.
A. I don't know that.
Q. And Colonel Barger, who was your' witness this morn-

ing, testified to that effect. Is that incorrect ~
A. Sure, that is an incorrect statement so far as I am

c0ncerned. I knew that Colonel Barger was Mr. Lake Bar-
croft. That is all I knew. I wasn't responsible for anybody
else, and Mr. Barg-er, and he told you here this morning
that he is responsible for everything. "Whether because of
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business reasons he spins off many of these 'entities, that is his
business.
Q. I take it you think people should take a direct approach

and shouldn't spin off corporations with similar names; that
the man who deals with you should be direct. That is your

philosophy ~
page 279 ~ A. No, it isn 't. Don't give my philosophy for.

me.
Q. What happened to all the purchase money for this

house, the. $46,000.00, insofar as it has been paid ~
A. He didn't pay anything.
Q. What do you mean by that ~
A. We took a house in trade. We had to wait until it was

sold.
Q. What happened to the money for that sale ~
A. It went to Barcroft.
Q. Don't you know without referring back to thes'e in-

tricate corporations ~
A. I am doing business all the time. I am selling houses

for multitudes of people. I don't remember. Why should 17
It was Barcroft Woods, Inc. that has it.

Q. And that is a company with which you are intimately
connected. Is that conect ~
A. Intimately connected to the point where they employed

M. Pomponio and Sons to do the building, and they do the
building, and I am doing; the building;.

Q. You are not on the board of Barcroft y,T oods, Inc. ~
A. I don't think so.
Q. How about Rocco Pomponio ~

A. Rocco is.
page 280 ~ Q. You are here speaking for him, just as if'

he were here ~
A. Not for Barcroft Woods, no, I can 't.
Q..You aren 'there speaking for Barcroft ,Voods ~ I think

I started my examination by asking, could you speak for all
these corporations that are in this contracU
A. I don't know whether he has my confession about my

being an officer for the corporation or not an officer of the
corporation. Is it necessary that I be an officer of the cor-
poration ~

Q. SO far as I am concerned, it is not. I just want to know
that when we get answers to thes'e complaints, we get answers
that will bind the parties.
A. Sure. I am no officer.
Q. To your own knowledge, all of the purchase price here
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has already come to you or will ev'entually 'be paid to
Barcroft Woods, or its assigns.' Is that correct ~
A. That is right.

, Q. Nobody else got any part of the purchase price out of
this contract~
A. That is right.
Q. And Colonel Barger had no interest so far as you were

concerned, in' getting any money out of this contract ~
A. That is right.

page 281 r Q. SO for his obligation to clean out the lake,
he doesn't get paid under this contract1 Mr.

Pomponio, you have testified about thi,s house and how you
fixed the price on 'it and set the price on it and were familiar
with the work that had to be done in connection with it.
What price at that same time in 1955 would you have set on
this identical house on the same lot with the same topography,
several streets back~ '
A. If we had to duplicate .the house he saw~
Q. And topography.
A. And topography, and no changes, no flop-overs, and

nothing, $42,000.00 .
.! Q. 42 instead of 46~
A. Yes, sir., '
Q. And so having it up on the so-called lake front added in

your opinion, $4,000.00 ~
A. No, sir. .
Q: What~
A. The topography of the lot, falling away from the street,

required this extra circumstance of another story, and all
these necessarv effects 'which we had to- do.
Q. Let me ask my question again. Take a lot with the same

topography.
A. Right.

Q. And the same size and the same area, and
page 282 r the same shape.

A. All right.
Q. And take this same hous'e and build it in the same

months in 1955, on that lot a quarter of a mile back from the
lake, two or three streets back from the lake in that area. '
A. No, put, it on the lake.
Q. No. put it away back from the lake.
A. $4,000.00.
Q. Everythiiw;, in your opinion, being equal, there would be

a $4.000.00differential in price between a' lake front' and one
considerably farther back 7
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A. No,' sir.
Q'. I don't understand your answer.
A. If I took my original house and put it on my lot, even.

on this lake, if the topography was identical with the other
topography, and we set it exactly as we set that house, it
would be $42,000.00',$4,000.00before the additional construc-
. tion costs that went into the house.

Q. Then apparently I didn't make myself clear. I want you
to take the houses that you did build .. Take the Francis house
and put it back four or five blocks from the lake. What
price would you put on it 1
A. $46,000.00.

Q. The same price, $46,0'00.001 So when Mr.
page 283 ~ Francis testified there was a $10,000.00' premium

on a lake front house, as against these consider-
ably back, that was false testimony1
A. I don't know where he got it.
Q. SO when Colonel Barger testified the' lots next to the

lak'e were considerably more, that was false testimony1
A. Yes. In fact, there are lots of the same house with

this price because of the size of the lot and. the topography,
requiring additional work on the building, so most of. those
houses wer'e priced alike.

Q. It was your testimony there was rio difference in values
between four or five blocks and one right next to the lake
front1
A. No difference in price.
Q. You don't sell at this price 1
A. Not because of lake front and land lots, no.
Q. Am I correct ,in my recollection of your testimony that

you never did talk to Mr. Francis before he signed this con-
tract, and the conversation you had between him and his sign-
ing time and your signing- time, was always in the presence
of Mr. Lincoln Vance1 Was that your testimony1
A. Correct.

Q. One final question regarding the sodding
page 284 ~ that you testified, you put on ten feet. That was

done in the trade. No matter how big a man's
.lot is, you put ten feet around the house. But you built a
lot of houses on Slate Run Drive.
A. Lots of them.
Q. Do you know what Slate Run Drive is 1
A. That is Sleepy Hollow, another subdivision;
Q. You built all those ~
A. I built all those.
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Q. You sodded them right to the property line.
A. They paid $250.00 extra, as part of their mortgage.
Q. That was what the VA made you do~
A. No, they didn't make you do it. It was optional with

the people. VA requires 10 foot and then VA allowed a flat
amount of so much money. As I remember, it was $250.00
if the lot was sodded, and VA won't allow you to take one lot
and charge them $150.00 and another lot, a lot bigger,' and
charge them $300.00. They figur'e a builder in a subdivision
should average out. They do that. You don't have to charge
the people that and add it to the mortgage, but if you give it
to them, you add it to the mortgage. . .
Q. Do you know whether you said the lot should be com-

pletely sodded ~ .
A. We used the same language.

page 285 ~ Q. You .sodded the whole thing~
A. But they paid extra in every instance.

Mr. Madden: I have no further questions.
The Court: Any further questions ~
Mr. Bean: No, sir.
The Court: Do you offer the contract in evidence ~
Mr. Bean: I should like to under the circumstances.
The Witness: Leave this here ~
Mr. Madden: No objection.
Mr. Bean: May I offer the photostat and let us keep the

original ~ I think it would be better for his file.
Mr. Madden: I apologize to the Court, but I have omitted

one area I would like to ask about .

. CROSS EXAMINATION-Resumed.

By Mr. Madden:
Q'. Mr. Pomponio, do you have any other correspondence

between you and Colonel Barger regarding his obligation with
r'eference to the lake, other than those few letters you have in
evidence~
A. Only those letters.
Q. That is all the correspondence from' one and to the

other~
A. Yes.

Mr. Bean: That is all we have been aMe to find. You may
step down. I don't want the plans in. I think

page 286 ~ there has been sufficient testimony with respect
to them.
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The Witness: This wasn't the original' one.
Mr. Bean: ,Is there any dispute that those plans were

drawn by Mr. Pitt for Lot 683~ I am just wondering if
Mr. Francis can advise you that these are the plans.
Mr. Francis: This was the original. .
Mr. Madden: . I don't think there was any dispute that

there was some revision work done on the plans. .
Mr. Bean : I would like the evidence t'Oshow that the plans

were drawn for Mr. Francis by Mi'. Pitt .
. Mr. Kinney: For which he paid $250.00.
Mr. Madden: Can there be a stipulation that they are

plans which reflect revision in the original Trendsetter plans
that were prep'ared.
Mr. Bean: That is corr,ect; that the revision was testified

to by Mr. Pomponio.

Call Mr. Groves.

Thereupon,

ELMER P. GROVES,
was called as a witness on behalf of the defendants, and after
having been first duly sworn, was examined, and testified as
follows: .

DIRECT EXAMIN ATION.

By Mr. Bean:
Q. State your full name and address ~

page 287 r A. Elmer P. Groves, F'airfax, Virginia.
Q. Your age, sir~ .

A.72.
Q'. In .vhat business are you, sir ~
A.Real Estate Broker .
. Q. For what length' of time have you been a real estate
broker~
A. 20 years.
Q. Licensed to be such a broker in Virginia ~
A. Ye~, sir. .
Q'. Is there any phase of the real ,estate brokerage business

with which you are particularly, concerned ~
A. Ground, land.
Q. Land~ .
A. Yes, sir.
Q. As opposed, as land to' improvements ~
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Elmer P. Groves.

A. All lands.
Q. How many appraisals have you made, sir, in your twenty

years in. the brokerage business of land and/or improved
or unimproved ~
A. I couldn't calculate that. I would say a couple dozen a

year. I couldn't make a statement to that effect.
Q. Included among those appraisals, have there been. any

of those dealing strictly with lots ~
page 288 ~ A. Oh, yes.

Q. ,iVith the improvements on them ~
A. Yes, sir. .
Q. With reference to without improvements, you have done

those~ .
A. Yes, sir. .
Q. Are you familiar with the Lake Barcroft area ~
A. Yes, sir.
Q. Have you seen the property known as 558 Vvaterway

Drive~
A. Y.es, sir.
Q. And when did you visit that property for the first time ~
A. Day before yesterday ..
Q. Day be£ore yesterday~
A. Yes, sir.
Q. Did you observe it as property that was improved ~
A. Yes, sir.
Q. Did you make an appraisal of the property as it stood

at that time without improvements, or with the improve-
ments ~
A. Without the improvements.
Q. You valued the land itself ~

A. Yes, sir.
page 289 ~ Q. What valuation,' sir, did you place upon the

land itself?
A. $5,000.00.
Q. ,~Tere you advised to place an appraisal upon the prop-

erty if a lake had been dredged out or dug out, and the water-
way, the lake, in bther words were brought up to the water
line of that lot ~ .
A. I wasn't advised. I said that there was a valuation of

$6,000':00 if there was water there.
Q. That would be your valuation if water were behind the

lot~
A. I don't think it was very deep water, and that is whv I

put $1,00'0.00 mor'e on it. "'
Q. Explain why you placed only $1,000'.00 on it..
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Elmer P. Groves.

A. It was shallow.
Q. If it were' dredged 20 feet out from the shore, water

to be six feet deep, would your valuation be different 1
A. I think it would be different.

Q. Would you be able to state how much more it would be if
it were dredged out six feet deep from the land 1
A. $2,500.00more.

Mr. Bean: No further questions.

CROSS EXAMINATION.

By Mr. Madden:
page 290 r Q. How many appraisals have you done this

year so far, sir 1
A. About 12 or 14.
Q. Up to the present time1
A. Yes, sir.
Q. What previous appraisals have you done in the Lake

Barcroft area 1
A. I have never appraised any in the Lake Barcroft area.

I have had lots for sale over there, but never appraised any.
Q. How many water front lots have you sold over there 1
A. I haven't sold any.
Q. How near the water have you sold a lot 1
A. Sleepy Hollow. . ,
Q. That isn't in Lake Barcroft, so you have never sold a lot

in the Lake Barcroft area, and you have never appraised
anv1
A. No, sir.
Mr. Madden: No further questions.

RE-DIRECT EXAMINATION.

By Mr. Bean:
'Q. You have just stat'ed you never appraised a lot in Lake

Barcroft. That is prior to this one1 '

Mr. Madden: I am sorry. Except for this one,
page 291 r that is the first.

Mr. Bean : No further questions. Thank you,
SIr.

Thereupon,
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ANTHONY DENNIS,
was called as a witness an behalf 'Ofthe defendants, and after
having been first duly swam, was examined, and. testified as
fallaws:

. DIRECT EXAMINATION .

.By Mr. Bean:
Q. State yaur full name and address, sir.
A. Anthany Dennis, 1314 Staneybrae Drive, Falls Church,

Virginia.
Q. Mr. Dennis, with what arganizatians are you cannected ~
A. First, Pampania Realty, Inc.
Q. What was yaur cannectian with Pampania Realty, Inc.

in May, 1955~
A~ At that time, I was President and Sales Manager.
Q. At that time, da you recall a purchase by Mr. Arthur

Pampania 'Ofcertain lats fram Lak'e Barcraft Estates, 'Or fram
'Onewith wham Calanel Barger had same cannectian ~ .
A. Ida.
Q. Da yau recall at the time whether any canference was

had ~ I am asking yau 'Of yaurawn persanal
page 292 r knawledge if yau attended any canference at

which a Calanel Barger and salesmen 'Of the
Pampania arganizatian were present ~
A. Yes.
Q'. Yau attended thasepersanally ~
A. Yes.
Q. Or that 'Onepersanally~
A. Yes.
Q~ Da yau recall haw many there were 1
A. I, myself, scheduled a meeting with Calanel Barger

at one 'Of'Ourregular sales meetings, wher'e he was ta be 'Our
guest speaker.
Q. Did he attend ~
A. Yes, he did.
Q. ,Vhat did he say, if anything, ta the salesmen at that

time, in yaur pres'ence1
A. He was asked by me.

Mr. Madden: Yaur Hanar, there has been cansiderable
testimany in all this, but I dan't think it was relevant. Mr.
Francis wasn't there, and I dan't see the relevancy 'Ofwhat
Calanel Barger tald the sale$men aut 'OfMr. Francis' pres-
ence, with aut any reference ta Mr. Francis 'Orhis cantract, 'Or,
I am quite sure, ta this lawsuit.
Mr. Bean: Yaur Hanar ,Mr. Vanoe testified ta this. Mr.
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Pomponio has testified, and I think it comes a little late, when
the objection comes at this time. I think it is

page 293 r relevant. .
The Court: Let us tie it 'up to relate to some

information that was generated in that way, to tie it to this
case or the time. Of course, it won't be considered. Go '
ahead.

By Mr. Bean:
, Q. Was Mr. Lincoln Vance present during this conference~
A. To the best of my knowledge; he was. .
Q. Did Colonel Barger, at that time, indicate to the sales-

men involved-tell me what he indicated to them at the time
with respect to ownership of the lake and its developmenU
. A. Well, that meeting, as I recall, was primarily one of a
guest; invited' to a sales meeting, to address the salesmen on
methods of salesmanship, and how to create more sales.

'Q. Then was there another meeting after that time to which
Colonel Barger was invited, of which you were aware, in
which any discussion of the lake and its development was ex-
plained to the salesmen of Pomponio Realty ~
A. Yes, there was.
Q. Was Mr. Vance at that meeting~
A. To the best 9f my knowledge, he attended that, too. That

incidentally took place out at the lake.
page 294 r Q. Do you recall what, if anything, was stated

as to ownership and development of the lake
itself, with respect to the 70 some lots that were purchased by
Pompon~o, by Colonel Barger ~ .
A. Colonel Barger at that time told us what he was doing

and proposed to do out at Lake Barcroft by way of giving an
additional adducement to people by being attracted to Lake
Barcroft. As I recall, he went to one of the heachesand he
showed us what had been done, where the sand had been
brought in and a beach had been developed for swimming and
other recreational purposes.
Q. Did he make it clear, or did he 'state anything about the

ownership of the lake, who was doing the developing~
A. I believe there are several corporations involved, and

whether or not he specified which corporation 'had certain re-
sponsibility, I am not certain.
Q. Were any of the Pomponio Corporations involved in the

development of the lake ~
A. No, not at any time.
Q. Did there come a time when Mr. Lincoln Vance, who was
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Anthony Dennis.

then of your organization, you testified, brought toyOl,l a MI'.
Francis, the gentleman here to my right ~Have you ever see,n
him before today? ". . . '. .

A. Oh, yes, many times. ,
page 295 ~ Q. Can you recall the nature of your conversa-

tions with him, insofar, as the development of
Lake Barcroft as a lake was concerned?
A. I don't believe I ever had any conversation with Mr.

Francis with respect to the actual development of the lake, or
beaches, or anything of the sort.
Q. You did not?
A. No.
Q. But were you in the presence of others there when any-

thing with respect to the development of Lake Barcroft and
the area next to his lot, with particularity, were discussed?
Were you present at any of those conversations?
, A. At this one meeting I referred to with Colonel Barger,
we did go down to Waterway Drive, and-

Mr. Madden: Your Honor, this isn't responsive.
Mr. Bean: No, this isn't responsive. I am talking about

any meeting at which Mr. Francis was present in your office,
at which the development of Lake Barcroft was discussed,
insofar as the lot was concerned. I, will ask this specifically,
whether you were in Mr. Pomponio's office at the time this
matter was discussed.
The Witness: We had very little to do with the particular

transaction to which you had reference, because this trans-
action amounted to a request by Mr. Francis for

page 296 ~ a custom built house, and that was beyond the
sc<?peof my activity with the organization.

Q. Who would be in charge when a request for the custom
built house was made?
A: The senior man in the organization, Mr. Arthur Pom-

pomo.
Q. I show you a copy of a letter dated May 20, 1956, from

you to Colonel Barger, and ask you whether or not you recall
writing that letter.
A. Yes.
Q. Do you remember the reason for your writing that

letter?
A. Yes, this was sent, as I recall, to Colonel Barger at the

request of ,Mr. Pomponio, because it apparently referred to
the house .to be built, in which a decision was to be made by
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ColonelBarger, and certainly not a deCision"to'bemade by me~
. Q. Do you recall whether you ever received a reply from
that letter from ColonelBarged
A. No, I don't believe I received a reply, because, as I re-

call, Mr. Vance had made this notation on the other side of the
letter, or the carbon of the letter, which I sent to Colonel Bar-
ger.. .

Q. Did you then or were you aware of the time-this is back
in May, 1955-that Mr. Vance had written this

page 2.97~ memorandum on the back of this letter 7 Did you
. read it at that time7

A. I expect I did, but I would in turn give it to Mr. Pom-
ponio, who was handling this transaction certainly more than
I was. .

Q. As sales manager of the organization at that time, did
you have occasion to review the contract between Mr. Francis,
the sales contract between Mr. Francis and Mr. Rocco Pom-
ponio of the Barcroft Woods, Inc.7 Would it have come over
your desk7 .
A. Yes, it would, insofar as my records would have to indi-

cate that a certain piece of property would have to be sold;
that we would not have to enter into another contract on a
certain lot.

Q. I refer to sheets 1 and 2, which are the person's paper
contracts, the reverse side thereof, and ask you whether or
not the language which is contained in those contracts, which
indicates that a sand beach will be installed when the lake
has been lowered by Barcroft Lake Shores, Inc. and also in-
dicates that Barcroft Lake Shores, Inc. will clean out the lake,
.wheth()r that language is familiar to you. Do you recall it as
of that May of 1955, as respects that was negotiated in the
00ntract ~ Do you l'l~callthose going in there and the rea-
sons for them ~

. A. I recall this vaguely, I would say, the verv
page 298} fact that it is in the contract. ' .

Mr. Madden: Your Honor-
Mr. Bean: No comment 'On iU
Mr. Madden: Unless you recall it well enough, I don't think

he can testify so far in this matter.

By Mr. Bean:
Q. I will only say, sir, to your knowledge did Mr. Arthur

Pomponio agree to sign that contra,ct prior to this language
that I have referred to, going into the contract? .
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Anthony Dennis.

A. No, I don't believe so.
Q. You were, as I say, sales manager of the organization at

that time. I believe you testified to that, and with respect to
the lots that were sold in that connection, didyou have any
problem such as this with respect to having to write Colonel
Barger with respect to cleaning out the lake, with respect to
any other house that you have ~

Mr. Madden: I don't think that is relevant to this lawsuit.
Mr. Bean: I think it is. The customs that might be estab-

lished in the officeare important. I think you asked questions
of another witness whether this was the type of thing that you
did or not.
Mr. Madden: This was on cross examination. You are ask-

ing this on direct, when it isn't material to the
page 299 r issues which would not be a test on cross examina-

tion.
Mr. Bean: I think the test on cross examination is you are

able to direct questions-
The Court: They are both out in cross examination. Ob-

jection overruled.

By Mr. Bean: ,
Q. You recall any other lots in which Colonel Barger was

checked, let us say~
A. No, I do not.
Q. Did Pomponio Realty, Inc. have anything to do-to you

as sales manager, did you know whether it had anything to do
with raising and lowering the lake, or cleaning out Lake Bar-
croft~
A. We had nothing at all to dowith that.
Q. With whom, if you know, would you have had to clear

any raising or lowering of the lake, if that was any part of
any contract ~With whomwould you have to clear it ~
A. Colonel Barger. .
Q. Was ColonelBarger a part of your organization ~
A. Not at any time.
'Q. Did he have any interest at that time with any of the

Pomponio corporations ~
A. No interest at all.

Q. With either Pomponio. Realty, Inc. or Bar-
page 300 r croft Woods, Inc. or M. Pomponio and Sons, Inc. ~

A. No interest whatsoever.
Q. Did he have any interes~ in this contract? Did you pay

any money to him, or give him any financial assistance~
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, Anthony Dennis.

A. None, other than there was one of the lots purchased by
one of the Pomponio corporations .

.'Mr. Bean: No further questions.

CROSS EXAMINATION.

By Mr. Madden:
Q. When did Lincoln Vance bring Mr. Francis in to you?
A. I don't believe Mr. Vance brought Mr. Francis in. to me,

personally. I recall seeing Mr. Francis and the late Mrs. Fran-
cis in the officeon a number of occasions, and they were intro-
duced to me at one time or another, but the transaction which
took place, was pretty much directly between Mr. Pomponio
and Mr. and Mrs. Francis.
Q. Which Mr. Pomponio?
A. Mr. Arthur Pomponio.

Mr. Madden: I have no further questions.
Mr. Bean: You may step down.

(Witness excused)

Mr. Bean:' Mr. 'Whetzel and Mr. Ray Favali, frankly their
testimony would relate to Mr. Whetzel's going

page 301 ~ through and inspecting it with Mr. Francis before
the signature was placed on the document of Oc-

tober 29th, and .no testimony would relate to the list of work
to be done.
Mr. Madden: On the document of October 29th, surely

that document would transcend any oral testimony as to what
happened before it was signed.
Mr. Bean: It would not explain the fact that Mr. Francis

did stipulate they did go through the house prior to their
signing.
Mr. Francis: Certainly, we did.
Mr. Bean: It would not explain that the repairs are over-

valued; that the $250.00 to be charged for painting the beams
and other things, are more expensive than normal.
Mr. Madden: Did he make an inspection within a reason-

able time?
Mr. Bean: Yes, yesterday morning. If your Honor please,

they are on their way and will be here in fifteen minutes. I
can only say they took too long with respect to the cross exam-
ination. Mr. Madden will submit the case without argument?
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Riehar'd Whetz'eL

Mr. Madden: I think I better.
Mr. Beall: With the undE:lI'standing that we' will have to

argue the case ~. .
M.l'. Maddell: Don't make' me tie the two things in

together.
page 302 ~ The Court: We will take a fifteen minute re-

cess. These are all the witnesses you have ~
Mr. Bean: That is correct.
The Court: Do you have any rebuttaU _
Mr. Madden: r have to check with Mr. Kinney. The only

conflict I would have would involve Mr. Lincoln Vanee.

Ther~u:pon

RICHARD WHETZEL,
wa:s called as a witness 'on behalf of the defendants, alid after
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Bean:
Q. Have you ever testified before ~
A. No.
Q. I will tell you tlJat I am the attorney for Mr. Pomponio

and the defendants in this case, and I am going to' ask you
so'me questions, and Mr. Madden or Mr, Kinney has the right
to ask yoti SOrriequestions ..
"iiVillyou state your full name and address ~
A. Richard Whetzel, Fairfax Station, Virginia:.
Q. By whom are you employed ~
A. M. Pomponio and Sons'.
Q. How long a time have you' been employed by them~

A, lll/z years.
page 303 ~ Q. ,?\That, during that time, has been your cao

pacity with the organization ~
A. Carpenter Fonnan and Superintendent
Q. Carpenter fonnal11 and Sl1perintendent ~ Have you had

anything to do at any time in supervising any of the painting
work done in any of the various and 8'U?I1,dary houses ~
A. Yes. .
Q. Did there come a time when you superintended the house

at 558 Waterway Drive of Mr~ Francis ~
A. This gentleman ~ I don't exactly remember the number.
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Richard Whetzel.

Q. In connection with that house, do you recall that there
was a pebble guard or a flashing around the roof's edge 1
A. Yes.
Q. Gravel guard, I believe they call it. Was that, as you re-

call it, painted when the house was under construction 1
A. Yes.

Mr. Madden: I am sorry. I didn't hear you.
The Witness: Yes.

By Mr. Bean: .'
Q. It has been testified here that there was 350 feet of that

flashing or guard. Would it be your estimate
page 304 r that that is correcU ,

A. Let us say it is around that.
Q. What would your estimate be as to the cost of painting

that with outside painU
A. I don't have anything to do with cost.
Q. You don't have anything to do with cosU Could I have

the memorandum of October 29th, the certificate of occupancy~

Mr. Madden: Which one~
Mr. Bean: This is the one with respectto occupancy.
Mr. Madden: Is this:uU

By Mr. Bean:
Q. I show you a paper which 'has oeenidentified as Plain-

tiff's Exhibit No. 14 and which reads: "This letter is to cer-
tify that we have occupied the property known as Lot 683,
Lake Barcroft, Waterway Drive, on the 29th day of October,
1955, according to the terms of our purchase agreement,
signed by Mr. Robert J. Francis. " .
Mr. Francis has admitted signing this statement. I would

ask you whether or not you recall the instance in which this
was signed1
A. No.
Q. You don't1
A. No, sir.

page 305 r
Mr. Bean:No questions.
Mr. Madden: No questions.

(Witness excused)

Thereupon
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RAY FAVALI,
was called as ~ witness on behalf of the defendants, and after
having been first duly sworn, was examined, and testified as
follows:

DIRECT EXAMINATION.

By Mr. Bean:
Q. Mr~Favali, have you ever testified in a case before~
A. No, sir. '
Q. I am the attorney representing Mr. Pomponio, the de-

fendant, and these gentlemen are representing Mr. Francis.
Will you state your name and address ~
A. Ray Favali, 770'9 Old Chester Road, Bethesda, Mary-

land.
Q. By whom are you employed ~
A. M. Pomponio and Sons.
Q. For what length of time have you been employed by

ili~m' ' .
A. The 11th year now.
Q~As such, have you had occas\on to do any estimating for

them'
'page 306 r A. ,Occasionally, yes.

Q. Have you ever estimated any painting jobs
for them'
A. Oh, yes, occasionally.
'Q. Are you familiar with the home at 558Waterway Drive,

owned by Mr. Francis' ,
A. Yes, I am.
Q. Have you ever seen the home'
A. Yes, sir.
Q. Have you ever been through it ~
A. Yes.
Q. What was the most recent time you wenUhrough it?
A. Yesterday morning.
Q. With respect to the paint on the so-called flashing or

guard that runs around--
A. Gravel.
Q. --gravel guard, I will ask you if there are approximately

350feet of that guard on that house. '
A. Roughly, I would say, yes.
Q. Would you be able to make an estimate of the labor and

,paint ~In other words, I want the paint cost and the labor cost
of doing that job, not including the property. '
A. Well, I would say it wouldn't take a man a day to go

around it. You almost have to figure a man for a
page 307 r day, $30.00 or $35.00, paint and material, labor

and material.
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Ray FtiJvali.

Q. What wohld be an additional fair mark~up fO'rproperty7
A. Ten percent or fifteen.
Q. With respect to the beams that are in the home, it has

been testified to that there ate 31 of those beams that have
been painted, and Mr. Francis wishes to have them repainted.
Would you be able to estimate the cost of repainting those
beams, labor and materials, if you have thein, with respect to
the flashing ~
AI it would take a little longer. I would say two days at the

most.
Q. Then what would your labor cost be for two days 1

" A. Twa days for a man runs $i6.oo or $18.0'0 a day, and
the material therie would be much more, less than on the out-
side. It is cheaper material.
Q. In other words, your interior paint is not as expensive

as thlj exteriod
A. That is stain. The exterior paint runs more per gallon.
'Q. Can you stain over the stain that is there with oilly one

coat?
A. Depends on the color selected. You can on

page 30'8 r most colors. On some colors, you can 't, depending'
. an the color they want.
Q. You would estimate two days for labor, $36.0'0'. Youi'

paint would cost how much ~
.A, $Q.OOper gallon.
Q. Then, in addition, you would charge ten per cent or

fifteen percent mark-up over that ~
Q. ,Vith respect to the panelling in the basement Of this

home, did you notice whether or not it was completely pan-
elled~
A. It is all completely panelled, all except the furnace room

and storage room ..
Q. Are they panelled in any of the homes ~
.AI In any of the hO'irtesI have had, it is the first one ..
Q. Have you ever seen a home where" they were panelled 1
A. Not in the furnace room ,or storage room.

" Q. With respect to' the sodding at the house, db' you recall
how far back the sodding goes at this hame 1
A. I would say ten or twelve feet at this hOnie, if I remem-

ber.
Q. Would that be beyond the front or land line of the

house~ '
page 309 r A. Line tJf the house is what we do.

, :' Q,: Does any CllstO'rnei'of PofupOiIio, you have
cilealtwith; have to"pay extra fot' that ~
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Ray Flavali.

A.•Pay an eoctrasod ma:p.by the da<y.

CROSS EXAMINATION.

By Mr. 'Madden:
,Q. On that ,sodding,when you do make an arrangement for

them to pay for edra sodding, do they say somethiI).g in the
contract similar to: "Lot to be completely finished, includiililg
sodding"1
A. Well, it is finished, including sodding so far as ;w;ear,e

concerned. That is the way I have been doing it all the time.
Q. Where does the shrubbery go when you have it 1
A.The shrubbery goes around the perimeter of the 'house.

We leave it up to the landscape man. It is his job.
Q. I take it you didn't actually measure this flashing when

you were out there1
A. No, sir.
Q. And you didn't actually count the beams'
A. No, I know roughly the dimensions of the house, and t1J.at

sounds a:boutright.
,Q. And that sounds about righU Is that what you are

basing iLon'
page 3,10 ~ A. I imagine it was less, if anything.

Q. Did you put anything in your estimate in
painting the flashing for scraping .off the paint that is on there
now1
A. H you want to scrape it off, but we would never scrape

it off when you want to repaint it. I doubt if you wouldeith,er.
What would be the point 1 '
Q. The point is, if paint is chipped or peeling, some people

might want it scraped down so it would stick there. .
A. As I remember, that was not chipped or peeling.
Q. If it were, that would change the entire scope of that job,

because that would be more trouble than the painting itselH
A. I guess it 'would.
Q. How near did you get to it 1
A. Iam six feet tall and that is twelve feet.
Q. And looking straight up, it wasn't chipped or peeling

from where you saw it 1
A. No, sir.
Q. I take it your estimate was just for one coat, wasn't it 1
A. .one coat, if you want it on the first one. You go around

the house. You figure a man. The gravel stop, that is what
you are figuring1 You can go around that three

page 311 ~ times in a day easily enough. . ' .
Q. This would include scraping1
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Robert J. Francis.

A. There wouldn't be any scraping. You would do it on the
rough

Mr. Bean: That is our case.
Mr. Madden: Your Honor, I would like to put Mr. Francis

back for two ,questions, and after Mr. Bean has cross exam-
ined him, submit the case. Mr. Francis, would you take the
stand ~

Thereupon,

ROBERTJ. FRANCIS,
plaintiff, was recalled as a witness, and testified further as
follows:

DIRECT EXAMINATION.

By Mr. Madden:
Q. Mr. Francis, you have heard the testimony that came on

following your testimony in the main case here. I wanted to
ask you two final questions. First, did you have any contract
with any person in the Pomponio corporations, other than
Lincoln Vance, before you signed the contract on May 18th~
A.To the best of my knowledge and belief, I had no con-

tacts with anyone, except Mr. Vance.
Q. The second question is this. Did Mr. Vance or Mr.

Arthur Pomponio, or anyone else in the Pomponio
page 312 ~ company ever tell you that they had no liabilities .

or responsibilities regarding the work necessary
to make yours a fine lake front lot ~
A. No.

Mr. Madden: Thank you.

CROSS EXAMINATION.

By Mr. Bean:
Q. I will have to call you after this cross examination as my

witness. I would like to call him for my own witness for one
question, which has not been raised, but has been mentioned.
With respect to the statement that you just testified to, Mr.

Francis, that you had no contacts with anyone but Mr. Vance,
you have testified to that fact. Mr. Pomponio, you heard make
the statement that he, himself, in his office,arranged the ap-
pointment for you to go and see Mr. Barger. Do you deny
thaU



Barcroft Woods, Inc., v. Robert J.Francis 199

Robert J..Francis.,

A. My recollection of the sitqation is that Mr. Vance told
me that Mr. Pomponio wanted me to see Mr. Barger. I have no
recollection of that appointment being made in Mr. Pom.,
ponio's office. .
'Q. If Mr. Pomponio made that statement, he is wrong, in

your opinion 7
A. That is correct. I believe that is the truth.

Q. Then .you are not absolutely positive that
page 313 r that is the truth, but it is your belief7

A. That is correct.
Q. With respect to further testimony of Mr. Pomponio. that

you and Mr. Vance came back to his officeafter having seen
Mr. Barger, and you stated to Mr. Pomponio that you were
satisfied with what Mr. Barger was going to do about the lake,
and therefore, it was all right to go ahead and sign the con-
tract and put in these additional improvements, that was Mr. ,
Pomponio. Do you recall any phase of that 7
A. I believe we came back to the office. I am not sure

whether it was then or another time, after seeing Colonel
Barger. Up to March 18th, or rather May 18th, I had been
dealing with Mr. Vance entirely, and I had then signed a con-
tract on May 18th to purchase the property and was going to
have a lake front lot. Mr. Vance told me, to reiterate this
thing, that he wanted me, that Mr. Pomponio wanted me to
see Colonel Barger. I said, "What is it all abouU" "Well,
Colonel Barger will tell you what is going to be done about
the lake, and how they are going to work it, so you will be
satisfied," so Iwent over and saw Colonel Barger and I came
away satisfied.
,iVait a minute! What Mr. Barger said on the witness

stand is not what he told me in his office,what he was going
to do.

page 314 t Q. Did you tell Mr. P,omponio that you were sat-
isfied from what Mr. Barger told you 7

A. I was led to believe that Colonel Barger was just another
person who was doing things at Lake Barcroft. He later sent
me to the seller. I later found out he was responsible for
what the seller did and responsible for cleaning out the lake.
Q. Did you see a Mr. Pomponio out at the lake 7
A. Mr. Pomponio was then building thirty or forty' houses

at Lake Barcroft. It was a very large operation that was
going on.
Q. B?t the officeyou went to was not his but Mr. Barger's,

wasn't It7
A. That is correct.
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'Q. Did you notice any names en the door when you went in ~
A. It said something, Barcroft Lake Shores, or something

of that kind. I don't recal'l what sign was on the building. It
looked like a little shack, a little, tiny house.
Q. Mr. Vanee testified that you stated that you were ad-

vised that Mr. Barger had no connection with any of the
Pomponio organizations. That was his testimony as I recall it.

A. I don't believe he said it. Mv recollection of
page 315 r his testimony is he said that Colon"elBarger was a

developer, or the developer. In any case, he never
made -any statement to me that the Pomponio organization
was not responsible or liable for this activity.
'Q, I didn't ask you that, sir. I asked you whether or not Mr.

Barg-er was at any time represented to you as a member of
the Pomponio organization.
A. No, he wasn't represented as a member of the Pomponio

organiza tion.
Q. Do you recall then having a conversation with Mr. Pom-

ponio about this Colonel Barger problem at any time~ You
said to me, I believe that you did not recall the first statement,
but you did recall coming-hack and talking to him later.
A. I am not certain, but I think I came back and, no, Mr..

Vance and I came back and I was satisfied. It seemed like
everything was O.K.
Q. You told Mr. Barger that~
A. I don't know whether I told Mr. Barger. I came back to

the officeand thought everything was satisfactory. I thought.
The contract was signed. I found outlater it was signed.
Q. Didn't you initial two points put in the contract in re-

sPt?ct to Barcroft Lake Shores, Inc. after you signed it?
A. I am not sure what points were put in the

page 316 r contract after I signed it.
'Q.Wouldn't it have been peculiar to have

signed at one time and then initialled all these changes ~
A. There were a number of points. I guess what happened

was when Mr. Vance took the contract from me to the Pom-
ponio office, they weren't overly satisfied with what I had
written in the contract. They wanted to make some changes
in it, and I initialled those Challges.
Q. Didn"t those changes include the Barcroft Lake Shores,

Inc. cleaning out the lake ~
A. I believe that was added, yes.
Q. You stated that Mr. Pomponio has testified that he in-

dicated to you that the Pomponio organization had no liability
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Robert J. Francis.

@T resp@~sibiliiy.inC0n.neei10ll with t:p.isllake~-D~ 'you ,deny
that he m'aGethats'ta'tement t@YGU ~ .
A. Yes, I do.
.Q. 'T,llequestion which I wish to 'ask the witness, which has

been averted to, is this. It was referred to by Mr. Pomponio,
that Mr. Francis is an attorney. Is that correcU
A. Yes, I am an attorney and a member of the Bar ,of the

District of Columbia.
Q. "Whendid you pass the bar?

A. 1938or 1939,I don't recall.
page 317 r Q. Have you practiced?

A. Never "havepracticed.
Q. In your legal training in order to become an attorney,

did' you .ever take a course in corporations?
A. I studied corporate law, yes, but I don't know how much

of a "eotlrse I had. It was at the National University Law
School. I don't think it was anything, other than a smatte,ring
of corporate law.
Q. Was your testimony yesterday with respect to your

knowledge of corporations, all that you were able to retain of
corporate practices?
A. I don't knowwhat you are getting at.
Q. Yesterday, you didn't understand how a corporation is

set up. You understood it was-
A. I knowwhat you are getting at.

Mr. Madden: I think the question is argumentative. He
has told you he is a lawyer.
Mr. Bean: I am satisfied. It came as a surprise to me

when Mr. Pomponio stated it. T had not realized it.
The Court: All right. Does this conclude the testimony now

in the case?
Mr. Madden: Yes.
The Court : You suggested yesterday that you wanted the

Court to view the property. 'Vhat is your reason for that?
.. Mr. Kinney: It is only if the Court feels that

page 318} it is necessary to do so. We have no urgent desire
for the Court to do it.

The Court: There doesn't seem to be any area in the
testimony that the Oourt would be aided by taking a view.
The photographs and pictures and the testimony concerning
the situation and the condition of the property, seem to be
definite, and I don't know of anything that would require a
view of it. You have agreed to submit the case?
Mr. Bean: Correct.
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Mr. Kinney: That is right.
Mr. Madden: . Correct.
The Court: The Court will take the matter under advise-

men,t at this time, and Court now stands adjourned.

(Whereupon, at 5:00 o'clock p.m., the hearil1g was con-
clued.)

9/15/58.

DAVID B. KINNEY
'Of Counsel for Robert J. Francis.

L. LEE BEAN
Of Counsel for' Barcroft Woods, Inc.

Tendered and signed this fifteenth day of September, 1958.

EMERY N. HOSMER, Judge

Filed 9/15/58.

E. N. H., Judge.

page 319 r Virginia:

In the Circuit Court of Arlington County.

Robert J. Francis,

v.

Pomponio Realty Company, et al.,

Plaintiff,

Defendants.

AT LAW NO. 6037.

PROPOSED CORRECTIONS OF' TRANSCRIPT (Sug-
. gested by Counsel for Defendants):

(1) Add to first full paragraph on page 9: , "until pay-
ment in full is made."

(2) Page 15, line 9': Change" find" to "sign."
(3) Page 43, line 4: Change" plaster" to flashing."
(4) Page 55, lines 3, 4: Strike "the fund companies" and

'place period after "mentioned."
(5) Page 90, line 2: Change "sub" to "owner."
(6) . Page 146, line 14: Change "$280.00" to "$385.00."



(7)

(8)
(9)

(10)
(11)
(12)
(13)
(14)
(15)
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Page 150, lin.e 1: Strike word "tax" and comma
thereafter.
Page 158, line 23: Change $1260.00" to $12,600.00."
Page 161, line 18: Change "six" to "sixty."
Page 191, line 23: Change" stant" to "stand."
Page 221, line 6: Change" here" to "complete."
Page 224, line 9 : Change' ,in" to "M."
Page 238, line 8: Change" little" to "different."
Page 262, line 9': Insert" no" before word" legal."
Page 266, line 21: Change "descrived" to "de-
scribed."

Respectfully submitted,

BEAN AND SIZEMORE
By: L. LEE BEAN

Counsel for Defendant
Barcroft VVoods, Inc.

cc: David B. Kinney, Esq.
Murdaugh S. Madden, Esq.

9/15/58.

•
E. N. H., Judge .

•..••

The corrections indicated above have been made in the
record by agreement of Counsel.

A Copy-Teste:

H. G. TURNER, Clerk.
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