


IN THE.

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4978

VIRGINIA:

In the Supreme Court of Appeals held. at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 22nd day of January, 1959.

FLOYD R. MILLER,

a:qainst

LYONS S. QUERY,

Plaintiff in Error,

Defendant 111 Error.

From the Court of Law and Chancery of City of Norfolk

Upon the petition of Floyd R. Miller a writ of error and .
supersedeas is awarded him to a judgment rendered by the
Court of Law and Chancery of the City of Norfolk on the:'
14th day of October, 1958, in a certain motion fOTjudgment
then therein depending wherein Lyons S. Query was plain-
tiff and the petitioner was defendant; upon the petitioner,
or some one for him, entering into bond with sufficient se-
eUTitybefore the clerk of the said Law and Chancery Cour.t
in the penalty of six thousand dollars, with condition as the
law directs.
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RECORD

• •
page 4 r INSTRUCTION P-l.

The Court instructs the jury that the law of Virginia
requires the operator of a disabled vehicle to 'remove the
same from the highway as soon as reasonably possible. The
violation of this law is negligence. '
If you believe from the evidence that Jackie Lee Hamrick

violated this law he was guilty of negligence and if you be-
lieve from the evidenoe that defendant aided 01' assisted
Hamrick in the violation of this law, then defendant was
likewise guilty of negligence.

Granted.

J. H. T.

page 5 r INSTRUCTION P-2.

The Court instructs the jury that if you believe from the
evidence that the defendant and Jackie Lee Hamrick were
engaged in a joint venture or enterprise then the negligence,
if any, of Hamrick is imputed to defendant, or in other words,
the negligence, i.f any, of Hamrick is the negligence of de-
fendant.

Granted.

J.H. T.

page 6 r INSTRUCTION P-4.

The Court instructs the jury that if you believe from the
evidence that defendant was guilty of negligence which proxi-

. mately caused or contributed to the injuries of the plaintiff,
you shan :fi;gdfor the plaintiff. '

Gran~d.

J. II. T.
page 7 r INSTRUCTION ,P~5.

The Court instructs the jury that as used III these Ill-



Floyd R. Miller v. Lyons S. Query

structions negligence is the failure to exercise that degree 6f
care which is exercised by a person of ordinary prudence.

Granted.

page 8 ~ INSTRUCTION P-6.

The Court instructs the jury that if you find for the plain-
tiff you should fix the award at such sum as you believe from
the evidence will compensate plaintiff for the injuries he
received; and in fixing the amount you may take into c6n~
sideration the physical iI;lcapacity, pain and suffering and
mental anguish endured by plaiiitiff since he receiyed the in-
juries, and such physical incapacity, pain and suffering and
mental anguish as he will probably endure in the future
as the result thereof; the necessary e:xpense for medical
treatment plaintiff has incurred by reason of his injuries; any
other expenses or losses incurred by plaintiff by reasOn of his
injuries; and the character and extent of plaintiff's injuries
and their effect upon his health.

Granted.

J.N. T.
page 9 ~ INSTRUCTION b-l.
The Court instructs the jury that negligence .of defendli.nt

in this case cannot be inferred from the mere: happening of
the accident. He is presumed to be free of such negligence
until the contrary is shown by a preponde,rance Of thii evi-
dence and the burden rests with the plaintiff to prove by such
preponderating evidence that said defendant was guilty
of negligence. and further that such negligence, if any, proxi-
mately contributed to the injury and this burden remains
with the plaintiff throughout the entire trial and applies
at every stage thereof. Accordingly if you believe it is just
as likely 'that defendant was not guilty of negligence as that
he was, than Y'Ollrverdict should be for the defendant.

Granted.

J. H. T.
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INSTRUCTION P-3.
I

The Court instructs the jury that the law of Virginia re-
quires that every vehicle upon a highway within this State
shall display lighted lamps and illuminating devices (head
. and tail lights) fTom a half hour after sunset to a half hour
before sunrise. The violation of this law is negligence.

Refused.

.J. H. T.

page 11 r INSTRUCTION D-2.

The Court instructs the jury that if you believe from the
evidence that Hamrick was negligent 'in this case and that
his negligence was the sole proximate cause of the accident,
then your verdict should be for the defendant.

Refused.

J. H. T.

page 12 r INSTRUCTION D-3.

The Court instructs the jury that even -should you believe
from the evidence that. defendant in this case was negli-
gent, if you further believe from the ~vidence that an inter-
vening act of negligence was the cause of the accident and
not the ne,gligence of defendant, then your verdict should be
for the defendant.

Refused.

.J. H. T.

• • • •
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October 8, 1958.

5

Mr. W. C. Pender .
Coward & Pender
Western Union Building
Norfolk, Virginia

Mr. George H. Gray
Royster Building
Norfolk, Virginia

Re: Query v. Miller.

Dear Sirs:

In the above case I am 'Of the opllllon that defendant's
motion to set a,side the verdict 'Ofthe jury and either enter
judgment for the defendant or grant him a new trial must
be denied.
To me it se.emsclear that the defendant Miller and Jackie

Lee H"amrickwere engaged in a joint enterprise and I am
of the opinion that the court should have sa determined as
a matter of law; howev,er, the issue was submitted to the
jury and in view of their verdict the error, if any, was harm-
les's.
In any event there would appear to he no doubt but that

.Jackie Lee Hamrick did not remove his disabl,ed vehicle
from the highway as soon as reasonably possible as required
by law and that defendant aided and assisted him in the
violation of this duty by propelling Hamrick's car along
and upon the public highways. Under the circumstances
Hamrick's negligence, as determined by the jury, would be
imputed to defendant.
Judgment will. be entered upon the verdict returned by

the jury. .'

Very truly yours,

J. HUME TAYLOR
Judge.

JHT:meg

page 15 r
• • • •
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In the Cou.rt of Law and Chancery of the City of Norfolk;
on the 14th day of October, 1958. .

ORDER.

This day came again the parties, by counsel, and the
motion of the defendant, by counsel, to set aside the ve'rdict
of the jury, heretofore rendered on the 14th day of August,
1958, and enter up judgment for the defendant .or in the
alternative 'set aside the v,erdict and grant a new trial, now,
having been fully heard and maturely consi~ered by the
Court is overruled, to which action of the Court the de-
fendant, by counsel, duly ,excepted.
Whereupon it is conside'red by the Court that the plaintiff

recover of the said defendant the sum of Five Thousand
($5,000.00), Dollars, with interest thereon to be coIhputed
after the rate of six per centum per annum from the 14th day
of August, 1958, until paid, togethe'r with his costs about his
suit in this his behalf expended. To all of which action of
the Caurt the defendant, by counsel, duly excepted.

A Copy-Teste:

W. L. PRIEUR, JR., Clerk
By L. M. CALVERT, Deputy Clerk.

page 16 ~

• • • • •
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Pursuant to Rule 5.1, Paragraph 4, 'Of the Rules of the
Supreme .Caurt of Appeals of Virginia, Floyd R. Miller,
defendant, her,eby gives notice of his intention to petition the
Supreme Court of Appeals of Virginia f'or a Writ 'Of Error
and Snpersedea,s in this actian and hereby sets farth as his
assignments of errar:

(1) The Court erred in denying de£endant's matian for
summary judgment upon the conclusian of plaintiff's caun-
sel 's statement to the jury.
(2) The Court erred in denying defendant's motion to

strike the ievidenceupon the conclusion 'Of plaintiff's evidence.
(3) The Court erred in granting any and all of the instruc-

Hons offered in this case on 'beha1£o£ plaintiff.
(4) The Court e'rred in granting plaintiff's instruction P-2
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for the reason that there was no evidence of joint venture or
entE;lrprise iIi the case.
(5) The Court erred in granting instruction P -1 since said

instruction was contrary to the law and the evidence.
, (6) The Court erred in refusing to grant defendant's in-
struction D-2 for the reason that same properly stated the
law applicable to the facts in this case.
(7) The Court erred in refusing to grant defendant's in-

struction D-3 for the reason that same properly stated the
law applicable to the facts in this case.
(8) The Court erred in refusing toOstrike the evidence upon

the conclusion of all the evidence in this case.
page 17 r (9) The Court erred in refusing to set aside the

verdict as contrary to the law and the evidence and
enter judgment for defendant.

The Court: Mr. Gray, show'me manually how this thing
happened.
Mr. Gray: 'What do you want me to use ~
The Court: I ,don't care.
Mr. Gray: All right. This did not occur at an inter-

section.
The Court: I understand, but it was a driv;evvay~
Mr. Pender: It is called a 'private driveway.
The Court: Yes. Now, am I right, Mr. Miller was

driving the pushin'g car ~ ' ,
Mr. Gray: He was driving the pushing car.

page 4l The Court: All right. Now, was the purpose
to drive him up to that driveway, did Mr. Miner

know that he was going to turn right ~ ""
Mr. Gray: I don't know what his purpose was.
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The Court: All right, show me what Mr. Miller did.
Mr. Gray : Well, Mr. Miller was pushing this unlighted

vehicle down the road.
The Court: Yes, unlighted vehicle1 _
Mr. Gray: Unlighted. I stated that it was an unlighted

vehicle.
The Court: That is what I didn't catch.
Mr. Gray: Yes, sir. Then, as this car got here, this

vehicle suddenly turned and they collided like this (demon-
strating).
The Court: What are you claiming as the negligence 'Of

Mr. Miller, in pushing an unlighted automobile down the
road 1

Mr. Gray: F'or one thing, he was engaged in a
page 5 r joint venture; for another in an attempt to get the

automobile started; and third, the law requires, as
I understand it, that a disabled vehicle be removed from
the highway as soon as possible, and on the contrary Mr.
Miller was pushing a disabled vehicle down the high-waywith
no intention of, whatsoever, to r,emove it from the high-
:way.
The Court: If y'ou are right on the joint venture, he

turned from a straight position into the path of another auto-
mobile without first using reasonable care to see if the mov'e-
ment can be made in safety.
All right, Mr. Pender, why should I strike the evidence,

'Or rather summary judgment1
Mr. Pender: Because, as he stated, he had no activity

with the man which constituted negligence. The cause of
this accident, according to his statement, was the aCtivity of
the man at the wheel of this car in making a left- turn.
The Court: Isn't it negligence1

Mr. Gray: First, it is a joint enterprise, and
page 6 r consequently the negligence of the man operating

an unlighted car would be imputed to the 'Other.
Mr. Pender: He has made no_joint enterprise in his state-

ment to the jury.
The Court: He stated he was pushing the other man's

car and the two of them were endeavoring to get it started.
Mr. Pender: He wa:shelping the man get his car out of the

way.
The Court: An act 'Ofa Good Samaritan could be a joint

enterprise, can't it 1 -
Mr. Pender : Not unless theya:re engaged together, where

the man actually helped, that does not make it a joint enter-
prise. The negligence of one is not imputable to the other in
a case of that kind.
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,Michael G. Hillegass.

The COU:rt: Isn't it negligence to push an unlighted ve-
hicle as it is to operate an unlighted vehicle7 What is the
diff'erence7

Mr. Pender: That is, nothing happened from the
page 7 r pushing. What caused the accident wa's the tUTn-

ing. The man turned in the face of oncoming traffic.
That was the negligence.
The Court: I am going to oVierruleyour motion.
Mr. Pender: Exception, if your H'Onor, please.
The Court: I don't think you stated that you move fOT

summary judgment on the grounds counsel's 'Opening state-
ment did not show any negligence 'On the part of the de-
fendant7
Mr. Pender: That's right.
The Court: All right, ask the jury to step in th~ box.

(The jury weTe recalled into the jury box, a.fter 'which the
following occurred) :

Mr. Gray: Mr. Hillegass, will you take the stand 7
The Court: 'lvaita minute, Mr. Pender hasn't made his

opening statement y;et.
Mr. Gray: Oh, I'm sorry.
The C'Ourt: That is the usual procedure. (

(Thereupon, counsel for defendant made an open-
page 8 ring statement, after which the trial proceeded as

follows) :

MICHAEL G. HILLEGASS,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By MT. Gray:
Q. State your name, pl'ease, sir 7
A. Michael G. Hillegass.
Q. And where do y;ou reside, Mr. Hillegass 7
A. 2221 Dea.n Drive. That is in Princess Anne, County.
Q. And where are you employed, sir 7
A. Smith Douglas F!ertili~eTCompany, Incorporated.
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Michael G. Hillegass. ,

Q. And in what capacity are you employed1 .
A. Sales supervisor.

page 9 ~ Q. Now, on May 7th, 1958, was your vehicle lll-
Violvedwith a collision with another vehicle 1

A. That is true, yes, sir.
Q. ,iVhowas in your automobile at that time1
A. I had Mr. Lyons Samuel Query and William Sprott.
Q. And where was Mr. Query seated 1
A. In the front seat on the right-hand side.
Q. And where was Mr. Sprott seated 1
A. In the back seat towards the middle.
Q. Whe-re had you come from1
A. Knights of Columbus meeting.
Q'. And had you had more peopl'e in your car when you

left tlw Knights of Columbus meeting1
A. One more.
Q. And who was he1
A. Mr. V\Talker. Mr. William T. Walker.
Q. And where did you leave him before the accident 1
A. At his home.
Q. And then what street we-reyou proceeding on at the

time of the accident 1
A. Tidewater Drive.
Q. In what direction, sir 1
A. Going towards Little Creek.
Q. Now,what was your intention with r,e,spectto Mr. Query

and Mr. Sprott 1 Where were you carrying them?
page 10 ~ A. My intentions were to take them home.

Q. 'Which one were you taking home first?
A. Mr. Sprott lived the clos:est, so naturally he would be

first.
Q. All right, sir. Now, what were the weather conditions

that night7
A. Very hazardous. The rain, the conditions was very

heavy, more so than usual. .
Q. And was the streets dry or wet 7
A. Well, it had been raining off and on that entire even-

ing. At that particular time it was raining very heavy, so
naturally it would be. '

The Court: Did he say what time it was7

By Mr. Gray:
Q. ,i'\Thattime of day or night was it?
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Michael G. Hillegass.

A. Well, I think in the neighbarhaad af ane to. o.ne-
thirty.
Q. All right, sir.

The Caurt: That's in the early marning ~
The ,Vitne,ss: Yes, sir; yes, sir.

By Mr. Gray:
Q. Do. yau know what the speed limit. IS an Tidewater

Drive~
page 11 r A. Yes, sir.

Q. ,Vhere this accurred ~
A. I knaw it very well. It is 40 miles per haur.
Q'.And what speed wer,e,yau driving at ~
A. ,VeIl, I was driving at 25 miles an haur. The reasan I

say that is prior to. the accident we were speaking af the
canditians that evening that prevailed and mentianed that it
was a tenible night to be aut and visibility was limit<:ld.
Q. All right, sir .. Naw, is Tidewater Drive laned aff with

white lines ~
A. It is a four-lane, and I believe it is laned o.ff. That is

usually with white lines. .
Q. ,Vith a double line in the cented
A. I believe so..
Q. ,"That lane were yau proceeding in ~
A. I would be,in the outside lane ;that wauld he called the

"curb lane," I believe.
Q. All right, sir, were there any ather v<:lhiclesan the

raad~

By the Court: .
Q. ,VeIl, that is the curb lane far northbound traffic~

A. Yes, sir. The inside lane,.wauldbe the center
page 12 r lane.

Q. That would be the eastern lane, wauldn 't
it ~
A. Well, yes, sir, it cauld be the eastern lane.
Q. ,Vauldn't it be~
A. If he we.re gaing narth, I guess it wauld be heading in

the north lane.
Q. No, I mean the easternmost lane of the traffic~
A. Yes, y,es, sir, that is the easternmast lane.

By Mr. Gray:
Q. All right, sir. Was there any other traffic an the raad?
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Michael G. Hillegass.

A. W'ell, it was limited to that particular time of the night.-
It's never heavy. I wo'uld say it was limited.
Q. Did you see Mr. Miller's automobile~
A. Yes, I did.
Q. And where was it ~
A. It was in the outside lane. I mean on the inside lane.
Q. Ahead of your car or behind you or where~
A. Well, when I first saw it it was, naturally, well ahead

of me.
Q. And was it lighted ~
A. Yes, it was properly lighted-well, I could see his brake-

lights.
Q. You could see the tail lights ~

A. That is correct.
page 13 r Q. And was he traveling faster or slower than

you~
A. I would say he was going very casually, slower than

I was.

The Court: I don't believe he said III what direction he
was going.

By Mr. Gray:
. Q. All right, what direction on Tidewate,r Drive was he
proceeding ~
A. The same direction I was; that's north.
Q. All right, sir. When you approached him from the

rear, you in the outside lane and he ih the inside lane, what
happellied~
A. Weil; I would say that we were approximately going at

20 to 25 miles per hour up to that point. I think possibly
I had slowed down some in passing him on the inside lane,
but when I had reached, I would say, approximately the rear
of his Viehicle that I noticed this car cutting across my path,
this black old type Packard has no gloss or very little shine
to it at that particular time of the evening. I think then I
hollered to "look out," just a natural reaction.

By the Court:
Q. Were there any lights on the car you are spe,aking of,.

this Packard?
A. No, sir, none whatsoever. I believe that is

page 14 r ""hy he was pushing him because the battery was
complete,ly dead.
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Michael G. Hillegass.
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By Mr. Gray:
Q. When you hollered "look out," what did you do, any-

thing else?
A. ",'VeIl,naturally you go f,or the brakes, and I guess-
Q. What happened?
A. Well, that is the point of contact.
Q. What part of your car collided with what part of this

Packard? .
A. The front end of my automobile met, the-well, the

middle or the rear 'of his automobile.
Q. And where was-

By the Court:
Q. What do you mean by "his automobile.." There are

three automobiles. Do you mean the Packard?
A. I-well, I would say the Packard, yes, sir.

By Mr. Gray:
Q. Where was Mr. Millers' automobile at this time?
A. Mr. Miller was the gentleman "vho was pushing him?
Q. Yes. Where was his automobile with respect to your

automobile?
A. At the point of impact-contact?

Q. Yes, sir.
page 15 r A. Well, that would be a mighty hard question to

answer. I couldn't answer that. .
Q. ",'VeIl,let's put it another way: when you saw this auto-

mobile turning in front 'of you, did you have any oppor-
tunity to leither go to the right or to the left?
A. Well" if I had gone to the right, naturally I would have

had to have driven over the curb, and possibly had there been
a telephone pole or tree I would have had a ratb:e,r serious
accident, and had I turned left I would naturally have driven
into Mr. Miller; but at that particular time there wasn't
going to have to turn in too many different dir,ections. That
car was in front and- .
Q. You did what you had to do?
A. It was just like something was dropped out of heaven

is the only way you can describe it. It just came from
nowhere. The car was in front of us and that was it.
Q. Do you know what happened to Mr. Query?
A. ",'VeIl,no. I could say that at the point of impact or in

the accident there was a thudding or noising sound on the
window.
Q. What damage was done to your automobile?
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Michael G. Hillegass.

A. The damage done on my car consists of a total of
$278.00, in that neighbol'hood.
Q. Yes, but I am speaking of the specific damage: to your

front' end, and did you hav,e, any glass broken ~
page 16 r A. 'rhat's right, on the right-hand side where

Mr. Query was sitting the windshield 'was cracked.
Q. The windshield ~ .
A. Yes, sir.
Q. All right, ,now, after it where did your car come to a

stop~
. A. Well, about at the point of impact.
Q. Where did the Packard come to a stop~
A. vYell, he glided down a little ravine or a hill or into a

private residence, another driveway there that he entered.
Q. Did you have any conversation with the driver 'of

the Packard autom'obile~
A. Yes, I did.
Q. What was that conversation ~
A. vYell, naturally, the first thing was should we get an

officer to investigate tbe accident. I believe they we,re called.
We didn 't-as we noticed he didn't bave any lights, one of
the questions we asked him was "Did. you havoeany lights
on~"
Mr. Pender: If your Honor please, he can't testify as

to what 'this other man said at the scene.

By Mr. Gray:
Q. All rig'ht, I will come back to that. Mr.

page 17 r Hillegass, did you bave any conversatio:p.with Mr.
Mill:e,r~

A. Yes, sir, I did.
Q. ,iVhat was that conversation ~
A. Well, the conversation pertained primarily to the acci-

dent, to the fact that there was no headligMs on the other ve-
hicle. I believie that ,vas one of the questions we asked him,
the Hamrick* vebicle, the fellow who was driving the Packard.
Mr. Hamrick at :first said that be, did have lig-Ms, but Mr.
.Millerhere, Floyd Miller, said that he didn't have a light.

GEORGE H. GRAY, p. q.
,iV. C. PENDER, p. d.

*It is stipulated that the correct spelling of this name here
and throughout the record should be Hamrick.
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Michael G. Hillegass.
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By the Court:
Q. \iVell, did Mr. Miller admit he .bad been shoving this

Packard automobile~ .
A. Yes, sir.
Q. How far did he say he shoved it ~
A. From his house, I believe he said.
Q. Did he tell you where his house was ~
A. He lived-I don't know the 'exact address, but I believe

he said .Biltmore. Am I correct ~

By Mr. Gray:
Q. What relationship, if any, was related to you, what

relationship between Mr. Hamrick and Mr. Miller was re-
lated to you, if any~
A. ~oumean what relation would Mr. Miller hav:e,to Mr.

Hamrick~
page 18 r Q. Yes, at the time.

A. I am certainly sure they were friends and
Mr. Hamrick ""vasa guest of Mr. Miller that evening.
Q. How did you learn that ~
A. Mr. Miller told me, that.
Q. \iVhat, if anything, did he say with reference to his

pushing that automobile~
A. \iVell, I believe that he stated that Mr. Hamrick had that

afternoon sent his wife home, who was at the time pl'e'g-
nant, and he was worried of the fact that he had gone 'Out
in his wife's present condition, that he was a guest at' Mr.
Miller's house that ev,ening; that he couldn't sleep, that
he felt restless and .that he wanted to go back to the ship,
and he went out to start his car, and I guess he found it
wouldn't start as the battery was dead, and Mr. Miller in
turn took the Ford vehicle that he was driving and pushed
him onto the street with the intentions of getting him started.

By the Court :
Q. How far was this from Mr. Miller's home, if you

know~
A. Well, I don't know exactly where M.r.Miller lives, your

Honor.
Q. All right-
A. But I would say-

Q. Well, was it on.Tidewate,r Drive ~
page 19 r A. I would say it was a couple of blocks. Do

you know where Thole Street is ~
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Michael G. Hillegass.

By Mr. Gray:
Q. You tell me between what streets.
A. All right, sir.. Between Thole Street and Little Creek

Road, in that field.

The Court: All right.

By Mr. Gray:
Q. Was the point of impact south of the intersection of

Tidewater Drive and Biltmore Road~
A. 1would say so, yes.
Q. About how far south would you put iH
A. Well, I don't know exactly where Biltmore Road is.
Q. That's all right, then. ,Vere the police called~
A. Yes, sir, we immediately-I went to the police, 'or to

'phone, to call them; Mr. Miller furnished the transportation
there and drove us up to the telephone booth and waited for
us.

Q. Did the police respond ~
A.Yes, they did.
Q. Wbich 'officet-
A. Officer Farr was investigating officer.

Mr. Gray: Answer Mr. Pender, if you will, Mr.
page 20 r Hillegass.

The Witness: All right.

CROSS EXAMINATION.

By Mr. Pender:
Q. Did Mr. :Miller turn his car to the right III front of

you at any time~
A. I couldn't answer that, sir, I wouldn't be in a position

to say that he had turned in front of me at any time.
Q. I understand you to say that you were parallel with his

car, with Mr. Miller's car at the time, of the accident~
A. I would say, that close to the point of the accident, I

naturally would have been close to parallel with him, sir.
Q. At the time 'Of the accident where was the front of your

car with relation to the. front of Mr. Miller's car~
A. I don't believe that I could definitelv answer that

truthfully, where I was at that particular time.
Q. Had you actually passed him~
A. I truthfully 00uld not answer that. I would say that

naturally I would have been up in the front of him, if the
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Michael G. Hillegass.

other man had turned I wauld have' hit two auto-
page 21 ( mobiles.

Q. When yau came ta pass Mr. Miller's car, did
you blow your horn ?
A. No, sir, I did not.
Q. Did you give him any signal that you were to pass?
A. I proceeded with caution, sir. There was a 40 mile

an hour limit, I would say.

Mr. Gray: Your Honor, I object to the question. There
is no requirement that any signal be given.
The Court: There is no requirement but I will allow the

question. There is no requirement assuming it is within the
City limits, is it? I don't know.
.The Witness: Yes, sir, it is in the City limits.

By Mr. Pender:
Q. How soon did the accident happen after you first saw

that car turn, was it an instantaneous turning and hit, like
that, 'Orhow much time elapsed? .
A. Well, to be perfectly truthful with you, I think that the

car, the Packard, in its having no lights and being a black
car and a dirty automobile and on a hazardous evening, that
an accident like that is something you couldn't gage time.

You couldn't say it was five seconds, you could
page 22 ( not say it was ten seconds. And just as I pro-

ceeded alongside of Mr. Miller that is when I
first noticed the automobile,there. I am sure Mr. Miller had
pushed him-

By the Court:
Q. Was he in the act of turning when you saw it, or was it

across your path?
A. Moving across my path. ,lIf ell, he turned like that

(demonstrating); just like a real sudden turn to the right.
From the force of Mr. Miller pushing him, naturally he
pushed him hard enough to send him on down into the drive-
way after I had, contact with it with my automobile.

By Mr. Pender:
Q. ,Vas Mr. Miller's car still in contact with the Hamrick

car at the time you struck the Hamrick car?
A. No, sir, had it be,en I would have bit two automobiles.
Q.,Vbere did Mr. Miller's car stop?
A. (Pause).
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Q. (Continuing) With respect to the accident, with re-
lation to the accident ~
A. Well, I would say within ten feet of the accident, one

way or the other. I couldn't make a correct statement-I did
not measure or take any marks of any sort like that at the
time of the accident, but it was very close to the scene .of the

accident.
page 23 r Q. Can't you tell us wher,e you were with re-

spect to Mr. Miller's car when you first saw the
Hamrick car?
A. Where I was on the Miller .car when 1-
Q. With relation to the Miller car were you. You were

paraHeling him, but had you started to pass him~ Had
y,ou passed him or where was the front of your car with
relation to the front of his car?
A. Well, I would say when I first saw the Packard, not

the Miller car, that I was possibly coming alongside of him.
Q. Coming what ~ .
A. Coming alongside, starting at the rear bumper .

.Mr. Gray: Come down here and show us that.
The; 'Witness: All right, sir.

("Witness complied and left witness stand to demo'nstrate
on chart table.)

By Mr. Pender:
Q'. Make this green car Hamrick.

The Court: All the cars are going south, let's get them
going north.

A. All right, sir, we w'ere going in this fashion I would
say about here, and the contact came, he was pushed into

the'drive'way, I would say it hit him about like
page 24 r that.

Q. Now,when you say "pushed," this car didn't
turn this way, did it?

A. "VeIl,I could not answer that, sir. I 'would say that if
he had turned that \yay I would have hit two automobiles.

Q. Then all you know is then that you 'were about half a
car length away from the point of the impact?
A. Right, sir.
Q. And when you first saw him, then was when he first

came in front of you?
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A. Yes, sir.
Q. If he had lights on could you have avoided striking

him~
A. Well, I don't think so, if he had lights on.
Q. All right, yau could -not have avoided him even if he

had lights on, could you ~
A. If he had lights on I think I would have seen the lights

up here, it would have lit up the road.
Q. But from the -time he started his turn the lights had

nothing to do with what happened ~
A. He did not have any lights on, but I would s,ay that this

car here wauld have naturally blocked the lights of Floyd
MilLe,r.
Q. Exactly, to any oncoming traffic his lights here were

blocked~ -
page 25 r A. Had Mr. Miller's lights been out here work-

ing ,on the highway I could have seen the car.
Q. Assuming this: that this man, suppose he had lights on

and you wer,ein this position and he turned in front 'Ofyou,
you still would have struck him, -wouldn't you ~
A. I don't think you could have missed striking anybody

if you did that going down the highway.

Mr. Pender: I see. That is all, thank you.
Mr.-Gray: You may come down.

By the Court:
Q. There is one question I would like to ask j-ou.
A. Yes, sir~
Q. When did you first realize that Mr. Miller's automobile

was pushing another automobile ~
A. (Pause) .Well, I actually-when you have an accident

like that you don't 'realize where the other car had come
from.
Q.. What I am trying to find out is did you realize he was

pushing the ,0thElrautomobile until you had seen the car in
front of you ~
A. Not until I. had seen the car in front of me.
Q. And before then you did not realize he was pushing

another v,ehicle~ .
A. No, sir.

page 26 r The Court: All right.
Mr. Gray: Come do,vn.

I w'ould like to call Officer Farr.
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ERNEST ,lV. FARR,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Gray:
Q. State your name, please, sir ~
A. Ernest ,lV. F'arr.
Q. Officer Fan, you are a member of the Norfolk Police

F'orce, are you- not ~
A. I am, sir.
Q. Did you have occasion to investigate an automobile

collision on May 7th, 1958, on Tidewater Drive, at approxi-
mately 1 :30 A. M.~

pag,e 27 r A. I did, sir.
Q. And where did this collision occur with re-

spect to any intersection?
A. The collision happened near Biltmore Road in the

vicinity 'of the old road turning to the left by the old Naval
Base Road, in that section, sir.

Q. Can you give us any 'estitnate of how far south of Bilt-
more Road it was ~
A. Approximately 75 feet.
Q. ,lVhat is the speed limit on Tidewater Drive at that

particular point ~
A. 40 miles an hour.
Q. And ho""vmany lanes are there 'on Tidewater Drive ~
A. It is a four-lane drive.
Q'. Are the lanes divided by white lines ~
A. Yes, sir.
Q. And where the point of this accident happened is within

the Citv of Norfolk~
A. It'is, sir.
Q. ,i\Thenyou arrived what was the weather conditions

that night~
A. Rainy and wet.

Q. ,i\Thenyou arrived on the scene what did you
page 28 r find~ ,

A. I found the car which allegedly had been
driven by Mr. Hillegass still 'On Tidewater Drive. There
was a black 1940'Packard sitting down in the drivil;l\Vayinto
a private residence there which had been damaged in the
right-rear quarter panel. The front end of Mr. Hillegass'
car had been damag,ed also. There was another car there
which had not been actually in contact in the accident.
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.Q. All right, sir. Did you talk to Mr. Miller about the
accident at all ~
A. I did, sir.
Q. And what did he tell you concerning theaccidenU
A. He stated that the gentleman, the driver of the black

car, I believe his name was-
Q. Hamrick ~ .
A. Hamrick, had been a guest at his home that night and

he wished to return to the ship, that the car would not start.
He was attempting to get him started by pushing him and
that he had. cut loose from the automobile and that the car
made a right turn across the lane going into this private
residence-the driveway there.
Q. Did you know whether or no,t Mr. Miller made a state-

ment with reference to the lights of the Packard automobile~
A. No lights on the car.

page 29 r Q. Did you make any inquiries to the person
driving the Packard automobile~

A. (Pause) I talked with him.
Q. Yes, sir. Can you recall his name as being Hamrick f
A. Yes, sir.
Q. What else do. y'ou recall concerning him~ Could you

tell u.swhat his age was~
A. I have to look at my notes.
Q. All right, sir.
A. ("Witnessexamining documents) I have his age listed

as 19.
Q. Can you t~ll us whether or not Mr. Hamrick was au-

thorized to operate a motor vehicle on the highways of the
State of Virginia ~ .
A. He had no driver's permit.

Mr. Gray: Answer Mr. Pender, if you will, please.

CROSS EXAMINATION.

By Mr. Pender:
Q. Where was the Packard when you got there with re-

spect to the private driveway, had it entered the driveway~
A. Yes, it had lentered the driveway.

page 30 r Q~Well, how much of the Packard. was inside
of the driveway~ Was it 'Offthe highway~

A. The complete car.
Q. The complete car ,vas off the highway~
A. To the best of my knowledge, y,es, sir.
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Mr. Pender: That is all, thank you.
The Witness: It ,,,as sitting there.
Mr. Gray: Come down. Thank YOll very much.
We want to call the doctor. Off the re00rd.

(An off-record discussion took place, after which the fol-
lowing occurred) :

Mr. Gray : Mr. 'Sprott.

WILLIAM J. SPROTT,
called as a witness on behalf 'Ofthe plaintiff, hav-

page 31 ring been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.

By Mr. Gray: ,
Q'. State your name, please, sir?
A. William J. Sprott.
Q. ,\There do you live, Mr. Sprott?
A. 8007 Carlton Street.
Q. Where is that located?
A. Near the market 'OnLittle Creek Road, approximately

'three bl'ocks from Chesapeake Street.
Q. All right, sir. 'Where are you, employed, sir?
,A. I own and operate my own oil business, home de-

livery.
Q. All right, now, were you in an automobile involved in

a collision 'on May 7th, 1958'?
A. Yes, sir.
Q. ,\There were you seated in the automobile?
A. The back, in the middle of the backseat.
Q. And who else was in the automobile with you?
A. Mr. Query, Mr. Hillegass- , '
Q. "Vho was operating your automobile?

A. Mr. Hillegass.
page 32 r Q. And where was Mr. Query seated?

A. On the right-hand side of the f'font seat.
Q. ,\There were you coming from?
A. Knights of Columbus meeting.
Q'. And where were you going?
A. Home.
Q. Taking you home? '
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A. Yes, sir.
Q. ,iV as it the intention t9 take you home firsU
A. Yes, sir.
Q. Were you headed in a direct route to carry you home?
A. Yes, sir.
Q. What were the weather conditions that night?
A. It was raining heavy, dark. '
Q. ,iV ere the streets wet?
A. Yes, sir,
Q. What time of day or night did this happen?
A. One or lone-thirty in the early morning.
Q. What lane of Tidewater Drive was Mr. Hillegass driv-

ing?
A. The right-hand lane.
Q. And going north?
A. Yes, sir.

Q. Do you have any idea what his speed was 1
page 33 ~ A. It was 20 to 25miles per hour, because as we

came by the curve there at Thole Street we were
talking about how bad it was and then we saw the car in the
center lane.
Q. Did you see the automobile 'OfMr. Miller before the col-

lision ~
A. Yes, sir.
Q. Did it have any tail lights burning~
A. Yes, sir.
Q. All right, can you tell us-tell us what you kno"" about

what happened' just prior to the collision and at the time
of the collision.
A. ,~Te saw the car and we were in the right-hand lane

going-north, and I g-uesshe slowed down right then because
we thought Mr. Millers' car was going to take a left-hand
turn. It looked lik'8he was slowing down to go left, and as
we came up to Mr. Miller's right rear fender, all of a sudden
this car came out of nowhere and we hit it.
Q. All right, sir. Do you know what happened to Mr.

Query~
A. I assume his head hit the wiudshield.
Q. ,iVhydid you assume that?
A. Because he broke it.
Q. Which broke?
A. The windshield.
Q. ,iVbat happened to the automobile that was hit~

A. The right rear panel was damaged and it
page 34 ~ proceeded on in the driveway.
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By The Court:
Q. The same driveway that it was headed for hefore you

were struck-before it was struck7
A. Yes, sir.

The Court: Or apparently headed for it.

By Mr. Gray:
Q. Do you know whether or not Mr. Hillegass put on his

brakes 7
A. I do not know.
Q. Now, after the collision did you engage in any conve'rsa-

tion or hear any conversation between Mr. Miller and any'one
else, and if so, "vhat did you hear, sid .
A. As we got out of the car I wanted to know where the

black car came from, and then I saw-I ran back to Mr. Mil-
ler's car, three of us walked back and asked him eould he
testify in case anything happened, said there were no lights
on the car and he said he was pushing the car and there were
no lights.

Q. Did he say where he had pushed it from 7
A. Out of Biltmore Road, and they took a right on Tide-

water Drive, which would be going south, and proceeded up
that way and then turned around and come back,

page 35 r which would be going north, and that's where we
met him.

Q. All right, sir. Were the po,Iicecalled7
A. Yes, sir.
Q. Did the police respond 7
A. Yes, sir.

Mr. Gray: Answer Mr. Pender, if you will, sir.

CROSS EXAMINATION.

By Mr. Pende'r:
Q. "Wherewere you with respect to Mr. Miller' car when

the Hamrick car started to make a turn.7
A. I did not see the Hamrick car start to make the turn.

The first time I saw it was when it was probably from me to
you, in front of the Hillegass car. '

Q. He was in front of you then 7
A. Yes, sir, right square in front of me.
Q. ,Vhere was the Miller car then 7.
A. It was to the left.
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Q. To your left 1
A. Yes, sir, it was probahly-I don't know exactly where it

was right to my left, but I know we had just gone by and I
was looking straight ahead and saw the car, and I assume he

was still there.
page 36 r Q. ,Vas the Miller car in contact with the Ham-

'rick car at that time1
A. I don't think so.
Q. You don't think so. Then if the Hamrick car was about,

you say, from here to you in front of where you were-
A. In front of the car. '
Q. Yes. Then-
A. The Hillegass car. It seemed to me to be that far.
Q. Then the Hillegass car was about the same distance then

between the Miller car and the Hamrick car at that time,
wasn't it1
A. It probably was.
Q'.What's thaH
A. It probably was.
Q. Yes. You did not see the Hamrick car when it started

his turn, did you1
A. No, sir.
Q. ,Ver.eyou looking at the cars 1
A. Yes, sir, I had my eyes on the road and was looking

straight ahead.
Q. Where did the collislon actually take place with respect

to the private driveway that the car went into 1
A. The car was headed straight for the driveway

page 37 r when we hit it.
Q. Perpendicular to you at the time1

A. Yes, sir.
Q. ,Vhat part of the car did you strike 1
A. The right-rea:r.
Q. Which wheeJ, the right wheel1
A. The right-r,ear wheel, I guess it is, or fender.

Mr. Pender: That's all that I have.

By The Court:
Q. Tell me this: How many people were in the black auto-

mohile1 .
A. I only saw one get out of it.

The Court: All, right.
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RE-DIRECT EAMINATION.

By Mr. Gray:
Q. Hovvmany were in the Miller automobile ~
A. One.
Q. Mr. Sprott, do you know whether they ever did get the

motor started on that Packard automobile~
A. I don't think they did. I think they left it there all

night, I guess.,

Mr. Gray: All right, sir, you may come doWll,
page 38r sir.

The Court: The Court will recess until 2 :00
o'clock, gentlemen. Be back at 2 :00 0 'clock.

(The Court Recessed at 12:55 P. M.

At 2 :00 0 'clock P. M. the trial proceeded as follows):

AFTERNOON SESSION.

LYONS S. QUERY,
the plaintiff, caned as a witness on his 'Owllbehalf, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Gray:
Q. State your name; please, sid
A. Lyons S. Query.
Q. And wher,e do you reside, Mr. Query~
A. 7915Bison Avenue.
Q. Are you married ~
A. Y;es.

Q. Where are' you employed~
page 39 r A. State Farms Insurance Company.

Q. In what capacity~
A. Insurance agent
Q. Now, were Y'0l1 in an automobile on May 7, 1958, that

was involved in a collision~
A. Yes, I was.
Q. And where in the automobile were you seated ~
A. I was seated on the right-front seat.
Q. Who was operating the automobile you were in ~
A. Mr. Hillegass.
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Q. And who else were in the car ~
A.. William Sprott.
Q. Where was he seated ~
A. He was sitting in the back seat.
Q. And wheTewere you coming from ~
A. Knights of Columbus meeting. We had just come from

William \iValker's house on the way back to take \iVillieSprott
home when the accident happened.
Q. And what street were you pr,oceeding on~
A. Tidewater Drive going north~
Q. Going north. And what were the weatheT conditions ~
A. Very rainy and very poor.
Q. Do you know the speed limit there a.t that- ~

A. 40 miles an hour ..
page 40 ( Q. 40 miles an hour. What lane was Mr. Hille-

gass driving in ~
A. He was in the curb lane, 'Or the eastern lane an Tide-

water Drive.
Q. All right, sir. Now, can you tell us approximately where

on Tidewater Drive this collision occurred ~
A. The collision occurred right In front of 7418, is the resi-

dence where the Packard pulled into the driveway 'Of.

By The Oourt:
Q. Did you ever find out why it was pulling into that drive-

w~~ '
A. No, I haven't. They said they didn't know the people,

the boy in the Packard.

By Mr. Gray:
Q. \iVhere was the point of impact with Teference to any

intersection of which you might know about ~
A. There was no intersection at alL On the right-hand

side of the road until you got to Little Creek Road, which was
approxim:ntely a quarter of a mile down the highway, there
was no inteTsection at all on the east side of Tidewater Drive.
Q. All right, how about on the other side?
A. \iVell, -Biltmore Street was practically in front of 7418,

I think.
page 41 r Q. Yes. All right. Now, did 3T,ousee the Miller

automobile before the collisian ~
A. I saw the tail lights.
Q. Where was it with reference to the Hillegass automo-

bile~
A. At the time I saw it we were-you could see it maybe a
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blockdown the street, or a half a block, it was, becaus'e it was
raining real hard, and we proceeded ouin the right lane and
were going to pass him. .
Q. And what happened when .you proceeded to go by him~
A. When we proceeded to go by him is when the Packard

cut right in front of him.
Q'.What happened then ~
A. That's when Mr. Hillegass struck his right quarter

panel in the right side of his car, and then the Paeka;rd kept
on going on up into the driveway.

page '46 ~

•

•

•

•

•

•

•

•

•

•
By Mr. Pender: ,
Q.. Mr. Query, did you se,e the Hamrick car when it made

its turn?
A. I saw it after I saw the tail end of it, just before we

struck it when I saw it.
Q. You did not see it make the turn?
A. No, I did not.
Q'. How fast were you going?
A. '.7V e were going about 20 when 'we were going by the

Miller car.

Mr. Pender: That's all, thank you.
Mr. Gray: Come down, sir. I would like to call Mr. Miller

as an adverse witness.

page 47 ~ FLOYD R. MILLER,
the defendant, called as an adverse witness, hav-

ing been first duly sworn, was examined' and testified as fol-
lows:

DiRECT EXAMINATION. (Adv.)

By MT.Gray:
Q. State your name, please, sid
A. Floyd R. Miller.
Q. And where do you reside, Mr. Miller?
A. 421 Biltmore Road.
Q. What is the name of the man who was operating the
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automobile, or steering the aut'omobile which you were push-
~f , ,
A. In other words you are referring to the Packard ~
Q. Yes, sir.
A. Jack Hamrick or Jackie Lee Hamrick.
Q. Jackie Lee Hamrick. Now, I understand that prior to

this collision he had been a guest in your home~
A. I had invited him for dinner that afternoon and we

watched TV.
Q. SO he came over on the afternoon of May the 6th to

watch TV and have dinner with yau ~
A. That's right.

Q. And did he drive his automobile oved
page 48 r A. He did, sir.

Q. Where did he park it ~
A. He parked it in front of my house on Biltmore Road.
Q. Facing in 'which dir,ection~
A. Facing Tidewater Drive, sir.
Q. And, I suppose you watched the television and had din-

ner and he stayed there for the evening~
A. ,iVe had dinner, watched tdevision for one program,

then we drove into town to see a friend of his and,mine also
from the same ship and came back to the house and watched
television until-
Q. You drove your own car to see your friend ~
A. I drove my car.
Q. And came hack and watched television some more. Did

you retire for the night ~
'A. No, sir.
Q. Was it not the intention of Mr. Hamrick to spend the

night in your home~ '
A. N'O, sir.
Q. It was not his intention to stay there for the night then ~
A. No, sir.
,Q. All right. What time did he proceed to leave~

A. Approximately 'Oneo'clock he went out of my
page 49 r house.

, Q. And S'Ohe went out to get into his car ~
A. He w,entout and got in the car and tried to start it. The

motor turned twice and wouldn't start; it would not kick
over completely.
Q. This atltomobile he was driving was, I understand, a

1940 Packard automobile ~
A. Yes, sir.
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Q. And you say .it was parked on Biltmoi'e Road facing
Tidewater Drive 7
A. In an easterly directioIi,sir.
Q. 'Where wa.s your automobile at that time7
A. In my driveway, sir.
Q. SO, I gather that you got into your car and backed up

your car out of the driveway and placed it behind his and
commenced pushing 7
A. Not until approxima.tely ten minutes after he left from

the house and come hack and asked me to do so, sir.
Q. He came back and asked you to push the car and to help

him~
A. To help him get it started.
Q. SO,you came out of the house, backed out of the drive-

way and placed your car behind his automobile ~
A. That's right, sir.

. Q. This Mr. Hamrick was a young man, wasn't
page 50 r he~

A. Yes.
Q. About nineteen years old ~
A. That's right, sir.
Q. Justa boy. He got into his automobile, the Packard,

and you got into yours and you commenced to push it ~
A. That's right.
Q. That is correct. All right, now, you pushed him down

Biltmore Road to the intersection of Biltmor,e and Penning-
ton, did you not ~
A. No, sir, I pushed him to the intersection of Biltmore

and Tidewater Drive.
Q. 'lVell, you crossed the intersection .of Biltmore and Pen-

nington then ~
A. I had already broken away from him at that point, and

he continued on up there, and he was still trying to get his
car to turn over and it didn't.

Q. When you got to the intersection of Biltmore and Penn-
ington you did not turn there on, Pennington ~
A. No, he did not turn. I was ready to turn." ,He was-he

had control of his car. I had broke away from him!befO're I
had gotten that far; ,
, Q; All right, yes, sir. So you then proceeded up behind'
him again, did you not ~
A.Tdid.

'Q. And pushed him again ~
page 51 r A. No, I also told him that there was a service

station two blocks up, I will sa.y south, on Tide-
'water Drive that I thought may be open, I didn't know.
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Q. All right, so you pushed him. And you also crossed
Biltmore and Wellington AvenueW
A. 'Wellington turns to the left near the Southern 'Shopping

Center.
Q. Yes, sir, you crossed that intersection W
A. It isn't an intersection, sir.
Q. Well, does not Wellington intersect Biltmore W
A. It come in Biltmore and there it stops.
Q. It's an intersection then W
A. Well, if that is what you call an intersection, sir.

The Court: That is called an intersection and you crossed
that road. Go ahead.

By Mr. Gray:
Q. It is an intersection. All rig'ht. Then you proceeded to

push him down to Tidewater DriveW
A. Yes, sir, that is right, sir.
Q. ~ou entered Tidewater Dl'i-i7,efrom Biltmore RoadW
A. Right.

Q. Which direction did you proceed in then,
page 52 r north 'Orsouth W

A. South.
Q. And you proceeded to push him down Tidewater Drive,

southW
A. To a service station.
Q. What lane weTeyou driving inW
A. On that side going south I was in the outside lane, sir.
Q'. Next to the curM
A. Next to the curb.
Q. And how far down' Tide,vater Drive did you push him

in a southerly direction W
A. If you are going to use country blocks it is might short.

If you aTe using city blocks, it is still two short blocks.
Q. You pushed him down Tidewater Drive two short blocks.

That would carry you to the Naval Base RoadW
A. That's right.
Q. And whaLh!lppened when you had gotten him down

thereW
A. V\Te found that the service station was closed so I pushed

him around the ta,nk to put him back on the inside lane coming
north to Biltmore.
Q. InotheTwords you found the filling-station was closed.

Was there anything at the filling station to pro-
page 53 r hibit you or prohibit him from pushing his car'off

the road up onto the filling station propertyW



32 Supreme Court of Appeals of Virginia

Floyd R. Miller.

A. Na, sir.
Q. In ather words it would have been a very easy thing to

push his automobile up onto that filling station property~
A. I pushed him up on the filling station lot, sir, and got

him around the tank.
Q. Did you stop on the filling statiQn loU
A. Only long enough to see there was no traffic coming in

either direction.
Q. In other words then, it was not your intention to leave

the car on the filling station lot but merely to use it as a turn-
ing-around point ~
A. That is where we did stop and I told him" I will take

you back home and you can leave the car in frQnt of my house
while we are going out."

Q. All right. So you turned him around in the filling sta-
tion on Naval Base Road and Tidewater Drive and then pro-
ceeded up Tidewater Drive pushing him further ~
A. No, I was taking him back north 'on Tidewater Drive,

not south.
Q. All right, you pushed him north an Tidewater Drive.

And you crossed the intersection of Tidewater Drive and
Gladstone Road, had you not ~

page 54 ~ A. (Pause) Just a minute. That is when I told
him there was two blocks that he had to go before

he turned left. The first one was Gladstone and the second
one was to turn left ,on Biltmore Road.
Q. All right, sir. So you had passed Gladstone and were

between Biltmore, between Biltmore and Gladstone Road on
Tidewater Drive ~
A. That is where the accident happened, sir.
Q. And you never did get the car started, did you~
A. No, sir.
Q. And he didn't have any headlights o'r tail lights burning

as yau pushed along Tidewater Drive ~
A. Yes, sir, he did at the beginning.
Q. After you had turned around the filling station, how-

ever, ther,e were na lights ~ .
A. No, that is when the lights went ,out completeiy.
Q. ,iVhere,before you went into the filling station or after-

wards~ .
A. Just as we were getting r,eady to come out of the filling

station, f'iir,from the filling-station, sir.
Q. Did you kn,owthat Hamrick was not authorized to op-

erate an automobile on the 'roads 'Of the State ,ofVirginia~
A. No, sir, I did not.
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Q. Did you make any inquiry of him before you proceeded
to push him1

page 55 r A. I Imew that he had a driver's license, sir.
Q. You knew that he had a driver's license1

A. He had had a drive'r's license one week before. I had
seen it.
Q. You had seen a driver's license that he had 1
A. That's right, sir.
Q. You heard Officer Farr testify that he did not have a

driver's license, did you not 1
A. The reason he did not have it is because it fell out of his

pocket down ,on the flo'Orboardsof his car. It was produced
later on.
Q. You saw it later on1
A. I did not see it, Mr. Hamrick told me that he had pro-

duced it. '
Q. But you don't know that for a fact1
A. That is hearsay also.
Q. You don't know1
A. Therefore, I don't know.
Q. You only know what he told you1
A. At that time; but originally, a week beforehand, I had

s,eenthe driver's license.
Q. Mr. Hamrick is stationed 'Onthe same ship a.s you are 1
A. ,Vas stationed on the same ship.

page 56 r
By The Court:
Q. At that time, you mean 1
A. At that time, sir.

By Mr. Gray:
Q. In pushing Mr. Hamrick, down the road, it was YOUT sole

purpose to get his car started, was it not 1
A. Yes, sir.

Mr. Gray : That's all.

By The Court:
Q. Do Y'OUknow how he happened to take that right hand

turn 1
A. No, sir, I do not.
Q. You had not anticipated the pos'sibility1
A. No, sir, because as we came out I told him to take two

blocks down and then turn to the left, and when he passed,
from what I understood at .least, a.fter he had passed Glad-
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Floyd R. Miller:

stone he thought that was my street, and I had' already
broken away from him, but I was still clos(3enough to him to
know when he went to make the turn, and when he made a
turn to the right I hit my brake and stopped dead and asked
myself why is he turning to th(3.right, and then I heard the
collision.

By Mr. Gray:
Q. I have a couple of further questions I want to ask him.

Mr. Miller, it was pouring down raining, wasn't it ~
A. Very hard, sir. .

page 57 ~ Q. And Mr. Hamrick's windshield wipers were
not working, were they~ . ;

A. I don't know, sir, I wasn't in his car.
Q. Well, with his motor not running and the electrical sys-

tem wer.e out, do you know of anyway his windshield wipers
could operate ~
A. Not unless he can stand and work it, like that, and if he

can how is he going to drive; that's another question.
Q. All right, sir. So do you know whether his Packard

automobile had a crank through the 'Yindow that you could
turn~
A. No, sir, I don't. I was never in his car.
Q. S'O,it is a fair conclusion, is it not, to say that his wind-

shield wipers were not working ~
A. I agree with that.
Q. You do what~
A. I will agree with that.
Q. All right, srr.

Mr~Gray: That's all.

By The Court:
Q. Well, how did you happen to be not in contact with him

when he turned, did the car just jump ahead because you were
not going to turn left f'Orhalf a block down the street ~

A. I had given him a hard enough push so he.
page 58 ~ could have coasted Tigl;tton down and turned off,

because there is a drop over into Biltmore, there is
a slight d'Owngrade and he had enough momentum to have
carried him that far, and I was staying far enough behind
him so as to enable him to use my lights .

• • • • •
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• • •
Mr. PendeT: If your Honor please, I move to strike the

evidence of the plaintiff in this case 'Onthe ground that first,
he has shown no negligence on the part of the defendant in
this case. And second, that if ~he Court is of the opinion it
was negligence for the man to drive a car on the highway
under the conditions described by the evidence that that
negligence, if any, was not a contributing cause 'Ofthis acci-
dent.

The man anticipated something entirely different from what
happened. It could never be anticipated that the operator of
the car would turn right in the face of oncoming traffic. The
def'endant in this case made no mot~on, he did nothing, he
turned no wheel, he pushed no signal in any manner and he

could never. have expected him to have turned to'
page 70 r the Tight in the face of oncoming traffic. .

The sole cause of this accident, assuming Mr.
Hillegass himself was not negligent, the sole cause 'Of this
accident was the intervening neglig,ence of Hamrick in turn-
ing his wheel and getting confused or whatever caused him to
make the right turn. It was Hamrick's negligence as the sole
proximate cause and the defendant in this case was free of
any negligence contributing in any manner to the injury.
Therefore, I move that the Court strike the evidence and
enter summary judgment £'01' the defendant.

The Court: Here is the only thing. I don't mean to say
this is the only gmund of negligence because Mr. Gray and
Mr. Outland may p'Ointout some others to be. When I am
pushing a man down the road to get his car started, isn't that
a joint enterprise; isn't negligence imputed to me~

Mr. Pender: I don't think so, sir. We pushed him~ and
besides that we had disengag-ed before the man turned.

The Court: Well, that is the joint enterprise.
page 71 r It was still going on even though' he had disen-

gaged l'l,bouta half a s'econdbef.ore. Actually when
you push a man down the road, unless you are a mighty good
driver, you have to disengage and let him go and catch him
again and so on, but if he did not diseng-age-the evidence
shows y'Ouhad disengaged, but at just that moment that joint
:enterprise was still going on. If the car had stopped he could
have caught up and pushed him further. The joint enterprise
was not 'Over,it had not been concluded.
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I am inclined to overrule your motion. I must say I am
not positive in my ideas, hut there is one r,eason I overrule
the motion. If yau go ahead and conclude it I still have con-
trol of the situation and I can set aside the verdict assuming
that the verdict is returned against you, while in this way if
I'm wrong I would hav'e,to grant a new trial. I am going to
'Overruley,ourmotion.
. Mr. Pender: I except, if your Honor please, and r~spect-

fully ask the Court to be heard later and to file a
page 72 ( brief.

page 78 (

• •

•

•

•

•

•

•

•
Mr. Pender: The defendant in chambers renewed his mo-

tion to strike the evidence on the ground that there is no evi-
dence before the Court and the jury of any negligence on the
part of defendant in this case, and even should there he
deemed to be such negligence that that negligence, if any, is
not a proximate or contributing cause of the accident. The
Court overruled the motion 'Of defendant, to which action of
the Court the defendant duly excepted.
The defendant excepts to the Court's granting of any in-

struct~on in this case on the grounds that the case should not
be submitted to the jury in any event and all the instructions
of every character are improper, and with that general ob-
jection the defendant specifically objected to granting of each
separate instruction, particularly P-l, since the evidence here

showed that the parties were removing a disabled
page 79( Viehicleto a place of safe,ty after a reasonable ef-

fort to seek repair or rehabilitation of the. diffi-
culty; on the further ground there was no agency or relation-
ship between the partie's on the basis of which this def,endant
can in anywise be held respansible for the acts of negligence
or otherwise the man that was guiding the car, being pushed,
namely, Hamrick.
The defendant ohjects and excepts to the granting 'Of In-

struction P-2 on the grounds heretofore stated, and specific-
ally on the ground that there are no facts in this case sufficient
to justify the assumpt~on or the finding of the existence of a
joint venture or enterprise.
The defendant likewise excepts to the Court's 'refusal to

grant Defendant's Instructions D-2 and D-3 on the grounds
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heretofore stated to said instructions being directed. to the
same issue.

A Copy-Teste:

• •

H.. G. TURNER, Clerk.
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