


IN THE

Supremie Court of Appeals of Virginia
AT RICHMOND.

Record No. 4976

VIRGINIA:
t .•.

In the Supr,eme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 22nd day of January, 1959. ,

CLINTON S. JONES, ,AN INFANT, E,TC., Plaintiff in'
Error,

again,st

ALUMINUM WINDOW AND DOOR CORPORATION, 'ET
AL., Defendants in Error.

From the Hustings Court of the Cit~ of Richmond; Part II

Upon the petition of Clinton S. Jones, an infant, who sues
by Roger L. Jones, his father and next friend, a writ of error
and S'Upersedeas is awarded' him to a judgment rendered by
the Hustings Court of the City of Richmond, Part II, on the
3rd day of December, 1958, in a certain motion for judgment
then therein depending wherein the said petitioner was plain-
tiff and Aluminum Window and Door Corporation and
another were defendants; no bond being required.
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Filed in clerk's officeMarch 4th 1958.

Teste:

CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.

INTERROGATORIES TO DEFENDANTS FILED ON
.BEHALF OF PLAINTIF'F.

1. .State the name of the person who was operating the
vehicle that came into collision with the bicycle on which plain-
tiff was riding.
2. If the operator of the motor vehicle was Marvin A.

Fellers, state, (a) whether he was in the employ of defendant
Aluminum Window and Door Corporation; (b) where he had
heen; (c) what he had been there for and (d) where he was
going at the time the motor vehicle collided with t~e bicycle.
3. vVas Marvin A. Fellers, the operator of tHe motor ve-

hicle, acting within the scope of his employment with Alumi-
num Window and Door Corporation when the motor vehicle
collided with the bicycle~
4. State the type of motor vehicle said person was driv-

5. State whether the operator saw the plaintiff be-
page 9 ~.fore the vehicle came in contact with the bicycle

on which plaintiff was riding .
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Filed in clerk's officeMarch 10th 1958.

Teste: .

CRAS R. PURDY, Clerk
By IVA R. PURDY, D. C.
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.ANSWERS TO INTERROGATORIES.

Now come the defendants, Aluminum Window and Door
Corporation and Marvin A. Fellers, and in answer to the
interrogatories propounded to them by the plaintiff herein,
answer as follows, the answers being keyed, numerically, to
the questions propounded:

1. Mr. Fellers
2. (a) President.
(b) Home
(c) For the evening and night
(d) Had decided to return to office to catch up on work

10. Approximately 40.:45 miles per hour
page 12 r 11. (a) Yes

(b) Yes
12. (a) Yes
(h) Yes .
(c) 350 feet on high beams and 100 feet on low beams
under conditions of normal visibility

12 (A) No
13. No'
14~In the right-hand driving lane
15. Lowbeain lights. .

3. No
4. 1956 Ford Country Sedan
5. Yes.
6. Approximately 20-30 feet
7. Right-hand side .
8. Both vehicles traveling in general easterly direction
9. Right front edge of bumper of car struck rear wheel

of bicycle

Given under our hands this 7th day of Ml1~ch, 1958.

ALUMINU1\1:"WINDOW AND DOOR
CORPORATION' .

By MARVIN A. FELLERS, Pres .
.'. MARVIN A. FELLERS.

State of Virginia,'
City of Richmond, to-wit:

This day personally appeared before me, Elizabeth B.
Daneman, a notary public. in and for the City in the State
aforesaid, Marvin A. F.ellers, who being duly sworn, made
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'Oaththat the abave answers t'Ointerragataries are true ta the
best 'Ofhis knawledge and belief.

Witness my hand and seal this 7th day 'Of March, 1958.
My cammissian expires April 23, 1960.

Seal
ELIZABETH B. DANEMAN

Natary Public .

• • • • •
page 17 ~ INSTRUCTION NO. 1.

The Caurt instructs the jury that the plaintiff, Clinton S.
J 'Ones,while riding an his bicycle had equal rights an the
highway with the defendant in his automabile, and if the jury
believe from the ;evidence that Clintan S. Janes was riding
his bicycle on the right shoulder 'Of the raad 'Oron the right
edge 'Of the hard surface of the raad praceeding in an. easterly
dir,ectian, then he was riding where he had a right to. ride. .

M.R.D.

page 18 ~ INSTRUCTION NO.2.

The Caurt instructs the jury that immediately before and at
the time and place that Clintan S. Janes was injured, the law
required the defendant, Marvin A. F:ellers, ta exercise ordi-
nary care ta perfarm the follawing duties:

1. Ta ,keep a reasanable careful lookout ahead for other
persans lawfully using the highway in 'order that he might
avail himself 'Of what such a lookout wauld disclase sa as ta
prevent endangering the life, .limb 'Or property 'Of any sueh
persan;
2. Not ta exceed a reasanable speed under the circumstances

and traffic canditions existing at the time;
3. Not ta drIve his autamabile recklessly 'Or in a manner

sa as t'Oendanger the life, limb or praperty 'Of anather;
. 4. To keep said autamabile under praper contral.
And if the jury believe fram a preponderance 'Of the evi-

dence that the defendant failed to perfarm anyone 'Ormare 'Of
these duties and that any such failure was the sole praxi-
mate cause 'Of the collisian, then the jury shall find their
verdict in favor 'Of the plaintiff.

M. R. D.
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page 19 r INSTRUCTION NO.3.
"-

The Court instructs the jury that at the time and place
of the collision here involved, it was the duty 'Ofthe defend-
ant, Fellers, to operate his automobile with such light fr'Om
his headlights, considering the weather, traffic, his speed, and
all the other circumstances then prevailing, as would enable
him to reas'Onably discern the presence 'Ofa bicyclist on the
right shoulder or right edge 'Ofthe hard surface of the high-
way in time to take reasonable precautions thereafter to avoid
a collision should such precautions laterbecome .....necessary.
And if the jury believe from the greater weight 'Of the evi-
dence that the defendant, Fellers, failed in any such duty and
that any such failure was the sole proximate cause of the
c'Ollision, then the jury shall find their verdict in fav'Or of
the plaintiff. "

M. R.D.

M. R. D.

INSTRUCTION NO.5.page 21 ~

page 20 ~ INSTRUCTION NO.4.

The Court. instructs the jury that a child under the age 'OfI
fourteen y,ears operating a bicycle along the highway is 'Ofit-
self .3; war~ing of dan~er a;n.dwhen a motorist s~es or by the
exerCIse 0 reasonab e dIlIgence under the cIrcumstances
-ahould have determined that the bicyclist was a child, it is his /
uty III approaching such child to~e that the child might v
not operate the bicycle in a carefu~cautious manner, and,
under said assumption, to take such reasonable precaution as . /
under the circumstances may be necessary to avoid a colli- v
sion. ~

• And if the jury believe from a greater weight 'Of the evi-
~ dence in this case that Fellers, the driver of the automobile, in
<j ~pproaching the point of collision, failed to perform the afore-

said duty and that any such failure on his part constituted the
sole proximate cause of the collision, then the jury must find
their verdict in favor of the plaintiff.

The Court instructs the jury that even though you may
believe from the evidence that the defendant through no
prior fault of his own was confronted by a sudden emergency,
nevertheless, if you further believe from a preponderance of
the evidence that at the m'Omentwhen the defendant arrived at
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The Court instructs the jury that while the operator of a
motor vehicle or bicycle must be constantly on the lookout for
dangers in front, he is not, if he is making a lawful use of the
highway, required to maintain such a lookout as to motor
vehicles coming up from the rear, and the rule is that when
two motor vehicles or a bicycle are being driven along a
public road in the same direction the driver of the front ve-
hicle owes no duty to the vehicle in the rear except to use the
road in a lawful way, and until he has been made aware of the
presence of such rear vehicle by signal or otherwise, he may
assume, either that there is no vehicle in his rear, or that, if
there is one, it is under such control as not to interfere with
his free use of the road in any lawful manner.

6

the point where he saw the plaintiff, if the pI intiff was at
that same moment in a position of peril of whic the plaintiff
was unaware, and at the same moment the defe dant knew, or
in the exercise of ordinary care under the circumstances
should have known, that a collision was immin nt and that the

~

plaintiff had no knowledge of his peril, the a ut arose in
the defendant to exercise, ordinary care ,to 0 sue ac s aSf

~ were reasonable under all the circumstances 0 the end that a
collision might be avoidedJif possibl~and if the jury believe

, fr()m a greater weight o~'the evidence that the defendant
'tailea ii1l~.1l~such 'duty and that("anYJsuch failure was the

ole prox'ffiia e ca.useof the collision, then the jury shall find '
their verdict in favor of the plaintiff ~ir-
respective of whether the plaintiff. or the aefendant or both of
ffiem were guilty of any negligence prior to },!!esaid mom..ent
when the defendant first saw the plaintiff. ~t1-;'{,
~ ~(,'-'-r I ~ M.R.D .. ~

~22 f~~TRUCTION NO.6. ..

~

~

M. R. D.

page 23 ~ INSTRUCTION NO.7.

The Court instructs the jury that the law places the duty
upon adults (i. e. those over the age of 21 years) to exercise
reasonable and ordinary care under the existing circum-
stances for their own safety, and if an adult plaintiff fails
to exercise such care or violates a statute then he is guilty
of negligence, and if any such negligence efficiently contri-
butes to cause an accident and resulting injuries to the plain-
tiff, it is called contributory negligence and bars the plaintiff
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from recovery even against a defendant who may likewise
have been guilty of negligence. _
The Court further instructs the jury that with respect to

persons under the age of 21 years, the law divides them into
three groups with respect to their capacity as to negligence:

1. Those between 14 and 21 years-as to whom the law
presumes that they are capable of negligent conduct, but their
presumed capacity may be rebutted by evidence proving
them to -be incapable.
2. Those between 7 and 14 years-as to whom the law pre-

sumes that they are incapable of negligent conduct, but their
presumed incapacity may be rebutted by evidence proving
them to be capabl-e.
3. Those under the age of 7 years-as to whom the law

conclusively pres.umes that they are incapable of negligence..

M. R. D.

page 24 r INSTRUCTION NO.8.

The Court instructs the jury that the care and caution
required of a person under 21 years of age is measured wholly
according to the maturity and capacity of such person, and
this is to be determined by the circumstances of the case and
the evidence before the jury. The law presumes that a child
between the ages of 7 and 14years is incapable of contributory
negligence, and in order to establish that the plaintiff in
this case was capable of contributory negligence, the burden
is upon the defendant to prove by a preponderance of the evi-
dence that by reason of maturity and capacity the plaintiff
was capable of contributory negligence with respect to the
circumstances involved in this case, and unless the defendant
proves such capacity you cannot deny the plaintiff a recovery
on the ground of alleged contributory negligence.

M. R. D.

page 25 r INSTRUCTION NO.9.

The Court instructs the jury that even though you find
from the evidence and under the other instructions of the
Court that the plaintiff was capable of contributory negli-
gence, nevertheless, as' in a case where the plaintiff is an
adult, the burden is upon the defendant to prove by a pre-
ponderance of the -evidence that the plaintiff was guilty of
such negligence and that any such negligence efficiently con-
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tributed to cause the accident, and unless the defendant proves
the existence of such negligence or unless it appears from all
the circumstances of the case, you cannot deny the plaintiff
a recovery on th.e ground of contributory negligence.

M. R. D.

INSTRUCTION NO. 10.

The Court instructs the jury that by preponderance of
evidence is meant that evidence which is most convincing
and satisfactory to the .minds of the jurors. In determining
upon which side the p~eponderance of the evidence is, the
jury may take into consideration the opportunities of the
several witnesses for seeing and knowing the things to which
they testify, their inte~est (if any), or want of interest (if
any), in the result of the action; the probability of the truth
of their several statements, in view of all the other evidence
and the facts and circumstances upon the trial; and from all
the circumstances determine the weight or preponderance of
the evidence. The jury are the sole judges of the weight of
the :evidenceand credibility of the witnesses.

M. R. D.

pag 27 r INSTRUCTION NO. 11.

The Court instructs the jury that if they shall find for
the plaintiff Clinton S. Jones, they will assess his damages
at such sum that will compensate him for the following:

(1) the bodily injuries sustained;
(2) physical pain and mental anguish suffered and ,endured

by him in the past, and that .whichwill be endured by him in
the future, if any, as a result of his injuries;
(3) the effect of the injuries upon his health, mental and

physical, according to the degree and the probable duration
of the same;
(4) his pecuniary loss from his diminished capacity for

earning money in the future according to what the jury finds
his probable expectancy, if he had not sustained the injury;
and from these as pr'oven from the evidence,. assess such
damages as will compensate the plaintiff for the injuries
and disability sustained as a result of the accident. '

M;R. D.
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page 28 r INSTRUCTION NO. 12.

The Court instructs the jury that if they return a v,erdict
in favor of the plaintiff they shall return it against both the
defendant, Marvin A. Fellers and the Aluminum Window and
Door Corporation.

M.R.D.

page 29 r INSTRUCTION NO. 13.

The Court instructs the jury that the fact that ther,e
has been an accident and that as result thereof the plaintiff
has been injured, does not of itself alone entitle the plaintiff
to recover, but before the plaintiff can recover against the
defendants the burden is upon the plaintiff to prove by a
preponderance of the evidence that the defendant was guilty
of negligence and that any such negligence was the sole
proximate cause of the accident.

M.R.D.

page 30 r INSTRUCTION NO. 14.

The Court instructs the jury that negligence cannot be
presumed and you cannot base your verdict upon speculation,
surmise or conjecture, but must base it entirely upon the
evidence before you. You must not in any manner allow
sympathy to influence you in arriving at a verdict. You ar,e
further instructed that if you cannot determine and are un-
certain, from a preponderance of the evidence whether or not
the defendant Fellers was guilty of negligence proximately
causing the accident, or if, from the evidence, you believe it
to be equally as probable that the accident resulted from
causes for which defendant Fellers was not responsible as
from causes for which he was responsible, in ,either event,
you should find your verdict for the defendants.

M.R.D.

page 31 r INSTRUCTION NO. 15.

The Court instructs the jury that unless or until, in the
exercise of ordinary care, he should hav,e discovered to the
contrary, the defendant Fellers had the right to assume that
other persons using the highway, including the plaintiff, would
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obey all traffic rules. and r,egulations and would exercise rea-
sonable care for their own safety.

M. R. D.

page 32 r , INSTRUCTION NO. 16.

The Court instructs the jury that if you believe from the
evidence that the def,endant Fellers was operating his vehicle,
immediately prior to the accident, in a careful and prudent
manner and if you further believe that the plaintiff swerv,ed
suddenly onto the highway and that Fellers was thereby con-
fronted with a sudden ,emergency, then the law only requires
that his action thereafter be that which a person of ordinary
prudence might have done under similar circumstances to
avoid a collision, .and if you believ,e that he did so act then
Fellers was not guilty of negligence because another course
of action might have been more judicious.

M. R. D.

page 33 r INSTRUCTION NO. 17.

The Court instructs the jury that the defendant Fellers
was not necessarily guilty of negligence in not having seen
the plaintiff until a c:ollision was imminent. He was only
required to exercise 'ordinary care to keep a proper lookout
and to see the plaintiff's bicycle if it was in reasonably plain
view taking into consideration all the surrounding circum-
stances. If, therefore, you believe from the evidence that
under all the then existing circumstances the plaintiff and his
bicycle were not reasonably discernable to the defendant
Fellers even though exercising a reasonably careful lookout,
until it was too late, in the exercise of ordinary care, for him
to avoid a collision, then you must find that Fellers was
keeping a proper lookout.

M. R. D.

page 34 r INSTRUCTION NO. 18.

The Court instructs the jury that before a bicyclist leaves
the shoulder of a highway and drives up onto the hard surface
thereof he must first ,exercise ordinary care to see that such
movement can be made in safety, and, whenever the operation
Of any other v,ehiclemay be affected by such movement, he
shall give a signal plainly visible to the driver of such other
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vehicle of his intention to make such movement. And if the
jury believe from the evidence that the plaintiff violated this
duty, and that taking into consideration his age, general
intelligence, maturity and experience, he knew, or in the
exercise of reasonable care for his own safety should have
known of the danger involved in such a movement, then he
was guilty of negligence. And if the jury further believe
from the evidence that any such negligence either proximately
caused or efficiently contributed to cause the collision, then
you must find your verdict in favor of the defendants, and this
is true even though you may find that the defendant Fellers
was also negligent.

M. R. D.

page 35 r INSTRUCTION NO. 19.

The Court instructs the jury that under the law 'of Virginia
the plaintiff was required to have the following equipment
upon his bicycle:

"Every bicycle shall be equipped with a lamp on the front
thereof which will give a light visible under normal at-
mospheric conditions from a distance of at least three hun-
dred feet in front of such bicycle and shall also be equipped
with a lamp on the rear which will exhibit a red light visible
under like conditions from a distance of at least three hun-
dred feet to the rear of such bicycle.
"In lieu of the rear light on bicycles provided for above,

there may be substituted reflex r:eflectors to be permanently
affixed to the rear of bicycles of a type, size and color ap-
proved by the Division of Motor Vehicles."

If the jury believe from the evidence that the plaintiff vio-
lated the foregoing duty, and that taking into consideration
his age, general intelligence, maturity and experience, he
knew, or in the exercise of reasonable care for his own safety,
should have known of the danger of any such violation, then
he was guilty of negligence and if you further believe that any
such negligence existed and was :either the sole proximate
cause of the accident 01- that it efficiently contributed with any
negligence of the defendant Fellers to cause the accident, in
either case the plaintiff cannot recover and you must find your
verdict for the defendants.

M. R. D.
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page 36 r INSTRUCTION NO. 20.

The Court instructs the jury that while a child between the
ages of 7 and 14 years is presumed to be incapable of negli-
gence, yet this presumption is rebuttable and may be overcome
by the circumstances in any giv,en case. If the jury believe
from the evidence in this case that the plaintiff, by reason of
age, mentality and experience was capable of appreciating
danger in any particular aspect while riding a bicycle under
the circumstances' of this case, ,then as to any such aspect in
which he capable of appreciating danger he owed a duty to
, exercise reasonable care for his own safety, and in any such
case failure on his part to exercise such care would constitute
negligence, which, if it proximately caused or refficientlycon-
tributed to cause the collision, would bar his recovery of a
verdict in his favor.

M. R. D.

page 37 r INSTRUCTION NO. 21.

The Court instr'ucts the jury that if you find under the
other instructions of the Court that the plaint~ff was capable
of negligence, then if you further believe from the evidence
that both plaintiff and defendant were guilty of negligence
efficiently contributing to cause the accident, you cannot find
for the plaintiff but must find your verdict for the defendants.

M. R. D.

• • • • •
page 40 r PLAINTIFF'S INSTRUCTION NO.3.

The Court instructs the jury that any alleged, contributory
negligence of the said Clinton S. Jones is not a defense in this
case and if the defendant, Fellers, was guilty of any negli-
gence which either caused of efficiently contributed to the
collision, the jury must find a verdict for the plaintiff.
By the Court: R.efused; the' question of the plaintiff's

?apacity is one 'of fact in this case and is a question for the
Jury.

M.,R. D.
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page 41,~ INSTRUCTION NO.3.

Stanley v. Tomlin, 143 Va. 187, 129 S. E. 379
Farmer v. Cimino, 185'Va. 965,41 S. E. (2d) 1
Richmond Tmction Co. v. Wilkinson, 101 Va. 394
Morris v. Peyton, 148 Va. 812, 139 8. E. 500, (child 13)

(degree of care) (Good case)
Filer v. McNair, (rule stated) 158 Va. 88, 16 S. E. 335

(Petrach v. Marshall)
Wash v. Holland, 166 Va. 45, 183 S. E. 236
Norfolk Southern Ry. Co. v. Wood, 182Va. 30, 28 S. E. (2d)15
Roanoke v. Shull, 97Va. 419
Prioe v. Burton, 155Va. 229, 154 S. E. 499
Edgerton v. Norfolk Southern Bus Corp., 187 Va. 642, 47

S. E. (2d) 642

page 42 ~ PLAINTIFF'S INSTRUCTION NO.4.

The Court instructs the jury that the law presumes every
child under the age of 14 years to be incapable of contributory
negligenoe. The ,burden is upon the defendant to establish
the capacity and maturity of Clinton S. Jones in this case,
since he was under the age of 14 years when he was injured.
In the absence of a preponderance of evidence showing

that Clinton S. Jones was capable of contributory negligence,
or if it be shown that he was actually capable of contributory
negligence, in the absence of a showing by the preponderance
of the evidence that he was in fact guilty of contributory
negligence, in either case, the jury must proceed upon the
presumption that Clinton S. Jones was not guilty of contribu-
tory negligence and decide the issue accordingly.

By the Court: Refus:ed as such, but covered in other in-
structions given.

M. R. D.

page 43 ~ PLAINTIFF'S INSTRUCTION NO.5.

The Court further instructs the jury that the conduct of
an infant under the age of 14 years is not of necessity to be
judged by the same rules which govern that of an adult; that
while it.is the general rule iri regard to an adult, or grown
person, that to entitle him or her to recover damages for an
injury resulting from default or negligence of another, he or
she 'must have been free from fault, such is not the rule in
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regard to a person under 14 years of age. The care-and cau-
tion required of a child is according to its -maturity and
capacity wholly, and this is to be determined by the circum-
stances of the case, and the evidence before the jury; and the
rule presumes that a child between the ages of 7 and 14 years
cannot be guilty of contributory negligence, and in order to
establish that a child of such age is -capable of contributory
negligence, such presumption must be rebutted by eviden0e
and circumstances establishing his maturity and capacity.

By the Court: Refused as such but c-overed in other ID-
sttuctions of the Court.

• • • • .- -

M.-R. D.

page 46 r PLAINTIFF'S INSTRCTIONNO. 8.

The Court instructs the jury that at the time and place
-of the accident here involved, it was the duty of the defend-
ant, Fellows, to operate his automobile on high beam lights
and that driving the said automobile on low beam lights was
negligence and if the jury shall b()1ievethat such negligence
was the sole proximate cause of the accident, they must find
for the plaintiff and assess his damages in accordance -withthe
instruction on damages.

By the Court: Refused. -

M: R. D.

Code Sections 46-277; 46-279.
Barry v. Tyler, 171 Va. 381.
Nicholson v. Stroup not yet reported.

page 47 r PLAINTIF'F'S INSTRUCTION NO. 10.

The Court instructs the jury that it was the duty of the
driver of the automobile to exercise ordinary care and vigi-
lance in order to discover the presence of the child, Clinton
S. Jones upon the highway under the circumstances and condi-
tions then existing and if they believe from the greater weight
of the evidence that the said driver of the automobile failed
to exercise such care and diligence and that such failure was
-the sole proximate cause of the collision they must find a
verdict for the plaintiff in a proper sum. -
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By 'the Court: Refused. Adequately covered in other in-
.structions given.

M. R. D.

• • • • •

page 48 r PLAINTIFF'S INSTRUCTION NO. 11.

The Court instructs the jury that if they believe from a
greater weight of the evidence that when Fellers, the driver
. of the automobile, arrived at a point where he saw or by the
exercise of reasonable care should have seen, the child, Clin-
ton 8.J ones, on his bicycle upon the highway and that he
knew or by the exercise of reasonable care should have known
that a collision was imminent and that the said child had no .
knowledge of his peril, then the duty aros,e in him to sound
his horn and thus give warning of his approach; and if the
jury believe from the greater weight of the evidence that he
failed to sound his horn, then he was guilty of negligence.

By the Court : Refused.

M. R. D.

• • • • •
page 49 r PLAINTIFF'S INSTRUCTION NO. 12.

The Court doth further instruct. the jury, that the conduct
of an infant is not of n<;lcessityto be judged by the same
rule which governs that of an adult. While it is the general
rule in regard to an adult or grown person, that to entitle
him to recover damages for any injury resulting from the
fault. or negligence of another, he or she must have been
free from fault, such is not the rule in regard to an infant
of tender years. The care and caution required of a child is
according to his or her maturity and capacity wholly, and
this is to be determined by the circumstances of the case,
and the evidence,before the jury; and the law presumes that a
child between-the ages of seven and fourteen years cannot be
guilty of contributory negligence, and in order to establish
that °achild of such age is capable of contributory negligence,
such presumption must be rebutted by eviden0e and circum-
stances, establishing her maturity and capacity.
The jury is further instructed by the court that if the de-

fendant relies upon the contributory negligence of Clinton S.



M.R.D .

16 Supreme Court of Appeals of Virginia

Jones to defeat the plaintiff's action, the burden of p'roving
such contributory negligence rests on the defendant, and it
will not avail the def,endant, unless it has been established by
a preponderance of the evidence.

By the Court: Refused as such, but covered in the other
instructions given.

• • • • •

page 50 r PLAINTIFF'S INSTRUCTION NO. 15.

The Court instructs the jury that the conduct on the part
of the plaintiff's parents, or either of them, in sending or
permitting plaintiff to ride his bicycle on the highway at
night is not to be considered by them on the issue of the con-
tributory negligence of the child. The test under the law
is not how careful the parents were or should have been,
but was the child an average youngster of his age, education,
maturity and experience. If he was, and he acted as such,
then he was not guilty of contributory negligence.

By the Court: Refused.
M. R. D.

page 51 r DEFENDANT'S ):NSTRUCTION NO. 1.

The Court instructs the jury that in this Case the plaintiff
and his parents hav'e sworn that at no time was the plaintiff
or his bicycle on the hard surface of the highway, and that the
defendant's automobile struck the plaintiff's bicycle while
said bicycle was on the shoulder of the road appro~imately
one foot off the hard surface. The plaintiff is bound by his
own version of the facts, and cannot ask the jury to believe
that the collision happened in any other manner. Therefore
if you believe from the evidence in this case that the plaintiff
has not proved by a preponderance of the evidence in this case
that the collision happened in the manner testifi'ed to by him,
then you must find your verdict in favor of the defendant.
You may not find in this case in favor of the plaintiff unless
you believe that the collision happened while the bicycle was
a foot from the hard surface on the shoulder at the time it was
struck.

By the Court: Refused.
M. R. D.
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page 52 ~ DEFENDANT'S INSTRUCTION NO. 1A.

The' Court instructs the jury that the plaintiff's case can
ri8'e no higher than, nor can it be predicated upon a set of .
facts entirely different from the facts which plaintiff alleges.
Plaintiff contends that at the time he was struck, he was
traveling upon the dirt shoulder of the road and that defend-
ant's v'ehicle struck him while he was UpOnthe shoulder of
the road and that at no time did he ever travel to the hard
surface. If, therefore, you believe from the evidence that
plaintiff turned from the shoulder onto the hard surface
directly into the path of the defendant's oncoming vehicle
without first looking to ascertain 'whether there .was .ap-
proaching eastbound traffic, and that the defendant Fellers
did not, in the exercise. of ordinary care, see the plaintiff's
bicycle until immediately prior to the accident, then you must.
find your verdict in favor of the defendants.

By the Court: Refused.

M. R. D.

• • • • •
page 56 ~ DEFENDANTS INSTRUCTION NO. 7~ It.
The Court instructs the jury that every person ridin{ ~ 17J

bicycle upon a highway is subject to the provisions of Vir- _ /
ginia Code sectiolL46-183 of the Code of Virginia. V
You are furthertold'1hat this section applies to the rider

of a bicycle, whether he be child or adult.
At the time of the ~id~iOt~llY~d, the following

statute was in full force ani] effect gov~nng the operation
of vehicles-including bicycles-over and along the highways
of the State of Virginia:

"Every driver who intends to "" "" * turn or partly turn
from a direct line shall first see that such movement can be
made in safety, and whenever the operation of any other
vehicle may be affected by such movement, shall give a signal
• """"plainly visible to the d~iver of such other vehicle of
his int'ention to make such movement."

If, therefore, you believe from the evidence that the plain-
tiff, just prior to the accident, was riding Upon the shoulder
of the highway and that without giving any signal, he sud-
denly turned onto the hard surface portion of the highway,
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into the path of the defendant Fellers' oncoming
page 57 r vehicle, then plaintiff was guilty of negligence, and

if you further believe that such negligence existed
and was ari efficiently contributing cause of the collision,
then you must find your verdict in favor of the defendants,
and this is true even though you may believ'e that the de-
fendant Fellers was also negligent.

By the Court: Refused.

• • .. • •
M.R.D .

page 60 ( DEFENDANTS INSTRUCTION NO.8.

The Court instructs the jury that under the statutes of the
State of Virginia, plaIntiff was required to have affixed to
the rear fender of his bicycle a reflector such as is required
by s'ections 46-268 and 46-270 of the Code of Virginia, which
provide:

~46-268. "Every bicycle shall be equipped with a lamp on
the front thereof which will give a light visible under normal
atmospheric conditions from a distance of at least three hun-
dred f'eet in front of such bicycle and shall also be equipped
with a lamp on the rear which will exhibit a red light visible
under like conditions from a distance of at lea.st three hun-
dred feet to the rear of such a bicycle."
~46-270. "In li'eu of the rear light on bicycles provided for

in ~46-268 and of lamps or lanterns to be carried by other
than self-propelled vehicles, there may be substituted reflex
reflectors to be permanently affixed to the rear of bicycles
and to the rear and front of such vehicles other than self-
propelled vehicles to be of a type, size and color approved
by the Superint'endent."

page 61 r If you. believe from the' evid~nce tha:t plaintiff
was operating his 1:)icyclewithout such reflector,

then he was guilty of negligen0e and if you further believe
that such negligence existed and was either the sole proximate
cause of the accident or that it effic~entlycontributed with the
negligence of the defendant F'ellers to cause the accident, in
either case the plaintiff cannot recover and you must find your
verdict for the defendants.

By the Court: Refused.
M.R. D.
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page 73 ~
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•

•

•

•

•

•

•

•

•
The Court, heretofore having heard the argument of couns,el

'upon the defendants' Motion and Amended Motion To Set
Aside the Verdict of the Jury, and having consider,ed the
briefs and memoranda of counsel. thereon, and now being
of opinion, for reasons stated in a Memorandum Opinion here-
by filed:

(1) That the Motions of the defendants to enter final judg:.
ment for the defendants, or in the alternative to award a new
trial on all issues, or in the alternative to award a new trial
on the issue of damages, should be ov'erruled; theref.ore, the.
Court doth overrule the aforesaid Motions; to each and aU
of wliich actions of the Court, the defendants, by counsel,
-object and except.
(2) That the Motion of the def'endants that the verdict of

the jury is excessive should be sustained; wherefore, the
Court doth require the plaintiff to remit $65,000.00 of the
$125,000.00 verdict rendered by the jury, and it is ordered
by the Court that the plaintiff recover of the defendants,
Aluminum Window and Door Corporation and Marvin A.
Fellers, the sum of $60,1000.00 with interest at the rate of
six per cent per annum from March 24, 1958, until paid, and
his costs by him about this suit in his behalf expended.

To which action of the Court in requiring a remitter of \1
$65,000.00 and in reducing the verdict of the jury, the plaintiff, 1

by counsel objects and eX0epts.
page 74 r And to the action of the Court in not requiring
. . a larger remitter and in awarding judgment for
the plaintiff in the amount of $60,000.00, or in any amount
whatever, the d«:ifendants,by couns'el, object and except.

Enter 12/3/58.

.M. R. D.

page 75 ~
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MEMORANDUM OPINION.

Doubles,J. This is an action at law brought on behalf of
the infant plaintiff to recover for personal injuries received
when, as a bicyclist, he was struck by the automobile driven
by the defendant. The jury returned a verdict in favor of the
plaintiff and fixed his damages at $125,000.00.The defendants
have moved to set aside this v'erdict on several grounds, and
while not discounting some of these grounds, this opinion is
directed toward four of the alleged grounds: (1) That the
plaintiff's testimony and theory of the collision is in conflict
with the physical facts; (2) That the Court erred in giving
an instruction on the "Last Clear Chance" doctrine; (3)
That the Court erred in its granting and refusing of instruc-
tions relative to lights required on the defendant's auto-
.mobile; and (4) That the V'Cfdict is excessive.

INTRODUCTORY FACTS.

Only so much of the facts as are pertinent to the four
foregoing issues will be stated.
The plaintiff, age 13, was riding a bicycle on the right-

hand side of the eastbound portion of U. S. Route 60. It was
after dark and the weather was bad, a drizzling rain falling.
The defendant was approaching in the same direction and
from the rear of the plaintiff. The extn~me right-hand por-
tion of the front bumper of the defendant's car struck the
rear wheel of the plaintiff's bicycle, throwing the plaintiff
ther'8£rom and causing injuries to be described later herein.

page 76 r PLAINTIF'F'S THEORY-PHYSICAL
FACTS.

The defendant earnestly and forcibly contends that the
theory of the plaintiff's case is in irreconcilable conflict with
the physical facts and therefore final judgment should be
entered for the defendant. .
The evidence establishes that while in general the defend-

ant's .automobile approached the plaintiff's bicycle from the
rear, yet at the moment of impact they .wereat an angle; that
is to say, the immediate path of the bicycle was not parallel
with that of the automobile but was at an angle to the right
of the path of the automobile. This is readily discernable
by observation of the damage to the rear wheel of the bicycle
which is bent to the left with the impact marks appearing on
the right side of the rear fender and wheel thereof.
The plaintiff testified that' he was at all times on the
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shoulder of the road. The defendant testified that he (the
defendant) was at all times on the hard surface, and he is
corroborated in this by evidence showing no automobile tire
marks on the shoulder (the shoulder being wet from rain at
the time). From this the def'endant contends that the
plaintiff is simply in error in his testimony that he was at all
times on the shoulder; that in fact he must have just come up
onto the hard surface suddenly into the path of the defend-
ant's car in accordance with the defendant's testimony, and
that under these circumstances he cannot recover becaus'e
(1) that is inconsistent with the plaintiff's theory that he
was struck while on the shoulder; (2) that under the de-
f'endant's testimony, he had no ,opportunity to avoid a colli-
sion; (3) that such action by the plaintiff constitutes contri-
butory negligence as a matter of law.
With respect to contentions (2) and (3) these are matters

interwoven with two other features of the case,
page 77 r viz., the ..capacity of the infant plaintiff to be ca-

, pable of contributory negligence, and if capable
whether the def'endant nevertheless had the Last Clear Chance
to avoid a collision, which will be discussed later herein.
With respect to contention (1) the following observations

may be pertinent. Plaintiff's Exhibit No.6 is a picture show-
ing the scene, and it reveals that the dirt portion of the
shoulder meets a macadam shoulder in an extremely irregular
fashion, and a bicyclist riding on the shoulder could very
readily be on dirt at one moment and on the macadam
shoulder the next without ever getting up onto the hard
surface proper. On the other hand a motorist driving as close
to the right hand edge of the highway as the defendant was,
could readily have part of his car overhanging the macadam
portion of the shoulder, indeed his wheels could be on this
macadam shoulder without leaving tiremarks in the soft or
wet dirt portion of the shoulder.
It must be remembered that we are here dealing with

inches, i. e., the extr,eme right portion of the auto bumper
(either 3 or 7 inches thereof) striking the rear wheel of the
bicycle.
Under all the foregoing circumstances the Court is of

opinion that the jury c.ould hav,e found from the evidence
that at the moment of impact the defendant's car was close,
dangerously so, to the right edge of the hard surface or
shoulder macadam; that the plaintiff's bicycle "vas at a slight
angle to the right 'either on the macadam shoulder or on that
part of the dirt shoulder immediately adjacent thereto; that
the extreme right end of the auto bumper struck the rear
~ender of the bicycle while at this angle; that u?der these
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circumstances the bicycle would be on the shoulder and that \
no tire marks 'Ofthe auto would appear on the dirt partion
of the shoulder i-and the Court is of opinion that such a
finding is consistent with both the plaintiff's theory and the
physical facts.

page. 78 ~ LAST CLEAR CHANCE.

laintiff when
. e. right

to believe that he saw the laintiff a a mu . ta ceo
T an IS_a verI poor; ]UagA of. dist!m9.Qs. He esti-
mated the width of foe-grass plot separating.J~e two high-
ways at from 12 to T5Iee't, wnereas actual mea~mrement
showed it to he 39 feet qi approxjffiateWhrM:(-3<) times the
distance estimated by the defendant .. 1) :t estimate of the
distance he was from the ,;U)aj1ifjJtXiiJiP n £ seen is as poor,
he must ~ B'ee.ntiim whgn",frow 60 to' gD.feet away. Some
of the expert testImony is to the effect that he could have
s~en the plaintiff under the con(Fli.9ns••e)(isj;ing.ALas..gr.e.~ta
dlstanee as .100 feet,Jli~£~QJ:~~ .•,J1J,;r.:y.had-a'"'I'l.gnt,..t<r-h'('!'heve
that the distawe estimated by the_defeu..datlt-as-20 ••to 30
feet was i~ltiiuc'C&t&ite:t$iimce.
The defendant,hy reference to a dent in his frant bumper,

fixed the point of impact thereon (1) at 3 inches from the
right.hand extremity thereof in one portion of his testimony,
and (2) at 7 inches therefram in another partion. In either
event, and whether at 20 feet or 90 feet from the plaintiff, all
the defendant had to do to avoid striking the plaintiff after he
actually saw him, was to guide his auto very slightly to the
left. The angle of veering to the left would have to have
been very slight indeed even at the speed 'Of 45 miles per
hour. We do not have to take into consideration the problem
of r,eaction time involved in a braking situation where tim.e
must be allowed to transfer the foot from the accelerator
to the brake pedal-for here we have a driver with hands on a
steering wheel who has only ta pull the wheel slightly to the
left, an instantaneous operation.
Under all these circumstances, the Court is of opinion

that a situation was presented wherein a jury
page 79 ~ question was pr,esented as to whether the defend-

ant had a Last Clear Chance to avoid the accident.
The plaintiff requested instructions which wauld have re-

quired the defendant to do specific things, but the Court
rdused to thus point out his specific avenues of escape to the
jury and gave in lieu thereof a general last clear chance
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instruction of the conservative variety believed to be ap-
proved by the ,expressions of the minority of the Supreme
Court of Appeals.

AS TO LIGHTS.

At the point of the accident, Route 60 is a dual highway,
i. e., a two-lane highway running east and a two-lane highway
running west, with a grass plot thirty-nine (39) feet wide
separating the two highways. The defendant testified that he
was operating at approximately 45 miles per hour and on low
beam lights. The defendant tendered an instruction based
upon the theory that the def.endant was compelled by law
to drive on low beam lights in view of approaching traffic
on the westbound highway. The plaintiff tendered an in-
struction based upon the theory that the def.endant was on a
one-way highway, i. e., eastbound only, and that he was com-
pelled by law to operate on high beam because he could nev,er
be meeting oncoming traffic thereon.. The Court refused to
give 'either one, and gave an instruction on the common law
duty. .
. The Court is of opinion that with respect to dual lane high-
ways, which are separated by a wide grass plot, the General
Assembly has failed to adopt any regulation. The statutes on
,the subj,ect were adopted before the building of the modern
dual highways, and while they might be applicable to those
super-highways whose dual lanes are separated by a double
white line 'or a narrow cement curb or thin grass plot wher'e
bright lights. from cars might as readily blind the oncoming
driver as they would upon the ordinary two-way highway-the

Court is of opinion that the General Assembly
page 80 r could not have .anticipated nor iritended them to be

applicable. to the widely separated dual highways
of today some of which are a hundred feet or more apart
with woods between the two. What we really .have in cases
like the present are two separate highways; indeed they are
often so marked, i. e., D. S. 60 EAST-D. S. 60 ~VE.sT.
Furthermore,; considering the weather, there may be some

doubt as to whether statutes passed to apply under normal
conditions are applicable. While the Court is of opinion
that there is more to be said in favor of the plaintiff's theory
than that of the defendant, nevertheless on principle the
Court is of opinion that under all the circumstances, common
sense dictates that no statute ,vas applicable and that the
defendant was bound by a common law duty.
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THE SIZE OF THE VERDICT.

The principal permanent injury suffer,ed by the 13 year old
plaintiff boy in this case was a tearing away from the spinal
cord of a group of nerves (the brachial plexus) which control
the motor activity of the left arm, resulting in a paralysis of
that arm. The arm, unless amputated, will wither. Inci-
dental to this was the pain and suffering endured by this type
of injury, and the humiliation and inconvenience to be occa-
sioned for the balance of the plaintiff's lif,e (estimated at 56
years). The jury awarded a verdict of $125,0.0.0..0.0..
Is this verdict excessive~ The Court is of opinion that it is

excessive, and can only account for its size by speculating
that it was the result of undue sympathy for an attractive,
bright, and intelligent young lad, who gave every impression
on the witness stand of being, thoJ.'oughly honest. '\leighed
against this was what the jury were vvellwarranted from the
€vidence in concluding to be, who,lly inexcusable and irre-
, sponsible 'operation of a motor vehicle by the de-

page 81 r fendant. To see such a lad's physical, future
, , ruined to the extent it was by such operation of a
motor vehicle, was well calculated, to stimulate sympathy
despite the Court's instructions on,this aspect of the law, and
the Court can account for the large amount of the verdict in
no ,other way. , '
The Court has two alternatives-(l) to award a new trial

on damages alone, or (2) to prescribe a, remitter 'and enter
up final judgment. Practical considerations are involved in
making a decision. '\lith the docket of this Court already 'set
,into October 1959, the plaintiff would be greatly prejudiced
by such a delay. '\lith the" average verdict rule" at its com-
mand and a consideration of the, present state of, economy,
the Court is modestly 'of opinion that it can prescribe a re-
mitter which will result in substantial justice.
From figures obtained from an actuary (and filed herein

as a Court exhibit) it is learned that approximately $20.,-
0.00..00 invested now at 3% interest annually, would provide
the plaintiff with $1,000.0.0per year from age 21 through age
69 (which is his present lif.e expectancy), at the end of which
the entire corpus would be exhausted.
Much evidence was introduced at the trial to show the pres-

ent income of skilled workers. Taking this evidence into con-
sideration insofar as possible diminished earning- capacity
of the plaintiff is concerned, and making appropriate allow-
ance for the other elements of damage to which the plaintiff
is entitled, and when weighed against verdicts in other cases
throughout the land for injuries comparable to thos-e sus-
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tained here, the Court is of opinion that no verdict in excess
of $60,000.00can be sustained:
.It is the opinion of the Court therefore that a remitter of
$65,000.00 should be required of the plaintiff.

December 3, 1958.

page 84 ~

•
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•

•

•

•

•

•

•

The trial court having required the plaintiff to remit $65,-
000 of his recovery in this case as. ascertained by the verdict
of the jury, now comes the plaintiff and accepts the judgment
of the court for the reduced sum of $60,000but under protest,
as provided by Code of Virginia, 1950, ~8-350and excepts to
the action of the court in refusing to render judgment upon
the verdict of $125,000and in lieu thereof requiring. said re-
mittur, upon the ground that the evidence on the subject of
damages amply supports the verdict of $125,000.

Given under my hand this 4th day of December, 1958,

GEO. E. ALLEN,
Attorney for Plaintiff.

Filed December 4th, 1958.

Attest:

CHAS: R. PURDY, Clerk.

page 85 ~

• • • • •

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.

Clinton S. Jones, an infant who sues by Rog,er L. Jones,
his father and next friend, plaintiff in the above styled action,
hereby gives notice of his appeal to the Supreme Court of
Appeals of Virginiafr<>m a final judgment ,entered in this
action on the 3rd day of December, 1958; and duly files this,
his appeal, together with the following assignment of error;



26 Supreme Court of Appeals of Virginia

1. The Court erred in requiring the plaintiff to r'emit $65,-
000 of the $125,000verdict rendered by the jury and in order-
ing that the plaintiff recover of. the defendants, the sum of
$60,000 'Only. ' ,

Given under our hands this 8th day of December, 1958.

CHARLES E. MAURICE
GEO. E. ALLEN.

Filed in clerk's officeDecember 9th 1958.

Teste:

CHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.

page 86 r
•
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•
Filed December 11th, 1958.

Attest:

. CIIAR R. PURDY, Clerk.

CROSS ASSIGNMENT OF ERROR.

Aluminum Window and Door Corporation and Marvin A.
Fellers, defendants in the, above styled action, hereby file
this, their cross assignments 'Of error, pursuant to rple 5:1
par. 4 of the Rules of Court of the Virginia Supreme Court
of Appeals:

1. The Court erred in overruling the defendants' ,motion
made at the conclusion 'Of the plaintiff's evidence and re-
newed at the conclusion of all of the ,evidence to strike the
evidence of the plaintiff upon the ground that he was guiltyof negligence as a matter of law, which efficiently contributed
to cause the accident. .
2. 'rhe Court erred in overruling defendants' motion to

set aside the verdict of the jury and to enter final judgment in
favor of defe;ndants upon the gr'Ounds: .
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(a) that plaintiff's position as disclos,ed by his evidence
and that of his witnesses is in irreconcilable conflict with the
undisputed physical facts present in the case, leaving only
defendants' theory supported by defendants' evidence which

was consistent with the physical facts.
page 87 ~ (b) under the facts and undisputed physical

facts of the case, the plaintiff was guilty of contri-
butary negligen0e as a matter 'Oflaw, barring recovery herein.

3. The Court erred in overruling defendants' motion to set
aside the verdict of the jury and to award the defendants a
new trial upon all issues upon the grounds that the verdict
was contrary to the law and the evidence.
4. The Court erred in 'Overruling defendants' motion to

set aside the verdict of the jury and to award the defendants
a new trial upon all issues upon the grounds of misdirection
.of the jury by the Court in the following particulars:

(a) The Court erred in granting, aver defendants' 'Obj,ec-
tion, instruction number 3 which left to the jury the issue of
whether or not defendant Fellers was negli~ent in operating
his vehicle upon low beam,at the time of the accident rather
than upon high beam, defendant's duty in this r,egard being
governed by statute.
(b) The Court erred in granting, over defendants' ob~

jection, instruction number 5 which 'erroniously injected into
the case the issue of last clear chance. . .
(c) The' Court erred in granting, over defendants;' ob-

jection, instruction number 4.
(d) The Court erred in granting, over defendants' objec-

tions, instructions numbered 7 and 8.

pag,e 88 ~ 5. The Court erred in refusing to set aside the
verdict of the jury upon the grounds that it was

grossly excessive and to awardi new trial upon all issues.

Given under our hands this 10 day of December, 1958.

ALEXANDER H. SANDS
ALEXANDER H. SANDS, JR.
Counsel for Defendants .

• • • • •
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Dep.
pag,e 2 r DR CHARLES E. TROLAND,

a witness introduced in behalf of the plaintiff, first
being duly sworn, deposes as follows:

DIRECT EXAMINATION.

By Mr. George E. Allen, Sr.: ,
Q. Please state your full name, age, and occupation, Doc-

tor~
A. Charles E. Troland. I am 46 years of age. I ama

neurological surgeon. ' That' is surgery of the brain, spinal
cord, and nerves. I practice at the Medical College of
Virginia, and all the other hospitals in the city ,

Q. I believe a subpoena'was served on you to attend the
trial of this cas,e on,March 20, 1958~
A. Yes, sir.
Q. And that you communicated with counsel to the effect

that you had to be' out of, town, on, that date, but that you
would be willing to give your deposition to.avoid the necessity
of 'your reniaining in'townor',:coming back.~
. A.That'sright; sir., '
. Q. Is ita fact that you will be 'out of town on that day~

A. Yes, sir.
Dep.
pagie 3 r 'Q. Where will you be~'

A. Jackson, Mississippi.
'Q. 'Do you mind telling us what business you will be thereon' ' .
A:"Itwill be attending a 'meeting of the Southern Neura-

surgical Society. '
Q. When will you get back~
'A. On Saturday, March 22, in the evening.
Q. To r,emain here in answer to that summons, I take it,

, would be almost an impossibility in view of your commit-
ments to that Society~
A. Yes, sir.
Q. Are you a licensed practicing physician in the City 'Of

Richmond~
A. Yes, sir.
Q. Where are your offices~
A. At the Medical College Hospital.
Q. Do you practice alone 'Or in association with anyone

else ~
A. I practice in association with Dr. John Meredith and

Dr. Joseph Kell.
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Dr. Charles E. T1'oland.

Q. Are you engaged in any specialty in your profession, and
if so; what is it ~

A. Neurological surgery.
Dep. Q. ,iVhat is neurological surgery~
page 4 ~ A. Surgery of the brain, spinal cord, and nerves.

Q. What training have you. had to qualify you
for that specialty, Doctor ~ ..

Mr. Sands: ,iVe will admit the Doctor's qualificaHons with~
out any question.

Mr. Allen: Notwithstanding that, I would like to have a
brief statement of his qualifications so that the jury may
better be able to evaluate .and give credit to his testimony.

A. I graduated from Johns Hopkins University School of-
Medicine in 1936. Was a member of the house there at
Johns Hopkins Hospital on neurological surgery until joining
the armed forces in April, 1942. I was Chief of Neurological
Surgery iil the Eighteenth General Hospital in the South
Pacific in the China-Burma-India theaters, until returning to
this country in March of 1955. I was then on the Neuro-'
surgical Service at McGuire Hospital. In December of 1955.
I entered into the practice of neurosurgery in Richmond.
At the present I am Professor .of Clinical Neurological Sur-
gery at the Medical CoUeg-eof Virginia.

Q. Are you the author of any books on the subjects involved
in your specialty ~

A. I have written numerous papers. I wrote the
Dep. neurosurgical section of Horsley and Biggers text-
page 5 ~ book of "Operative Surgery."

Q. Are you on the teaching staff of any medical
school or college~

A.. Professor of Clinical Neurological Surgery at the Medi-
cal College of Virginia.

Q. How long have you had that position ~
A. ,¥hen I first came to Richmond, I was Associate Pro-

fessor of Neurological Surgery. And in 1948 I became
Professor of Clinical Neurological Surgery.

Q. Did you have occasion to see Clinton S. Jones, a boy
about 12 or 13 years old, on account of injuries thathl;) sus-
tained in an automobile accidenH And if so, when ~

A. Yes, sir. I saw him first briefly on the evening of .Feb-
ruary 5, 1957, at Johnston-Willis Hospital, at the request of
Dr. R. D. Butterworth. I saw him more thoroughly a.lid
examined him the following- day.

Q. Tell us what your findings were?
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Dr. Cha,rles E. Troland.

. A. When he was first seen, he was complaining of a great
deal of pain in his neck, which necessitated a postponement
of a complete examination; but it was obvious that he could
not move his left arm or forearm, although he had some
movement in his left hand.

He had a great deal of swelling in his neck, particularly
on the left side.

Dep. Q. 'What was your diagnosis of the case, Doctor?
page 6 r A. I thought that he had had either a stretching

of the brachial plexus on the left side, or that he
had had an evulsion, which is a tearing out of the roots of
some of the nerv,es going to the left arm from his spinal cord
itself. .

Q'. What is the brachial plexus~.
A. The brachial plexus is the grouping of nerves that go

into the arm on either side, carrying motor power and sensa-
tion. ' .

Q.Where do, those nerves come from~ "\iVheredo they
begin ~

A. They originate in the cervical region 'Of the spinal
cord.

Q. Now you referred to stretching or actual evulsion of the
cords. 'What did you mean by' evulsion of the cords of the
brachial plexus ~

A. That means that the nerves or roots have been torn out
of the spinal cord itself, 'whereas stretchinig means that the
plexus itself has been str,etched. .

Q. What was your view of the injury at that time with
reference to whether it was serious or not ~

A. I thought it was quite serious.
Q. You first saw this boy, I believ,e,wasn't it on the 7th of

F'ebruary, 1957~ .
A. Na, sir. He was seen previously on the even-

Dep. ing- of February 5th. It was more completely the
page 7 ~ following day, February 6, 1957.

Q. Did you find any limitation of mov'ement in
the left arm,' and if so, -towhat extent ~

A. Yes, sir. When first seen, there was inability to move
the left arm 'Or forearm hardly at all. Movements' of the
shoulder, arm, and for,earm were completely absent. There
was some power in the wrist and fingers of the left hand.

There was also numbness extending over most of the arm
and forearm.

Q. How often have you se'en this boy since you first saw
him on the evening of February 5, 1957~
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Dr. Charles E. Troland.

A. I saw him daily in the hospital for a period of, ah, I
would estimate sever~l weeks. Since he has be,en discharged
framt4e hospital, he has been seen by me onabaut three
diffr'entoccasions, the last of which was on .March 14, 'Of
this year.
Q. Have you a memorandum there of a letter written by

you on September. 2, 1957, ta Dr. R. D. Butterworth on the
subject 1 If you have, just refer to it for the purpose of
refreshing your memory.
A. Yes, sir.
Q. In your later examinations, that is examinations as late

as September 2, 1957, what have y'Ou to say with
Dep. r,eference to whether there was still a partial evul-
page 8 ~ sion or you were of the opinion that there was a

partial evulsion of the left brachial plexus 1
A. T would still feel it is a partial evulsion, but I still

cannot disregard the fact that it might be a stretching, but
both 'Ofthem are equally serious."
Q, What have y'Ou to say with reference to the muscles

around the shoulder girdle 1
A. Muscles there have shown atrophy, which means that

they have continued to he paralyzed. At the time of the last
examination, they continued to be paralyzed.
Q. When did you last examine this boy 1
A. March 14of this year.
Q. ,Vhat were your findings as of that date 1
A. He had regained a little sensation over his arm and

forearm. He continued to have loss of sensation over a
great deal of his thumb, index, and middle fingers, and some
spotty loss of sensation up over the for,earm.
With regard to motor function, he continued to be paralyzed .

in the deltoid muscle. That is the muscle which enables you
to pull your arm out to the side. He continued to have no
discernible function in the triceps 'muscle, ivhich is the one
which enables you to extend your forearm on the arm. He

had no evidence of inability to extend the thumb 'Or
Dep. any of the fingers.
page 9 ~ He had slight power, or some power, in the biceps

muscles, which enable you to flex the forearm 'Onthe
arm. He had relatively good power in the hand muscles,
which enable you to grasp things. But he could not extend
his' wrist at all. He could not pull the thumb out fram a
neutral position in the hand. .
Q. Doctor, could you describe the structures to be con-
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sidered in the anatomical region 'Of the neck or shoulder in
which these nerves and muscles were injured ~
A. It was injured in the region known as the supra-clavi-

cular fossa. That is the region just abov,e the clavicle or the
collar bone. The nerves come out there. The plexus comes
out. And the greater part of this patient's damage was done
to what we call the lower cord of the plexus. That supplies
principally the nerves going to the deltoid, triceps, and ex-
tensor muscles.
Q. How many nerves is the brachial plexus made up on

How many principal nerves ~
A. It varies to some degree, but the brachial plexus is made

up 'Ofnerve roots which arise from approximately the fourth
cervical segment in the cord down to the first thoracic seg-
ment in the cord.
Q. \Vhat is the purpose 'Of these nerves~ What purpose

do they serve in connection with the muscles?
A. They enable you to move the muscles. They

Dep. are motor nerves and also carry sensation, or the
page 10 r ability to feeL

Q. When there is loss 'Of use of these nerves,
what happens ~
A. The arm is paralyzed and numb.
Q. I understand ther'e are a great many nerves in that

region. Is that true ~
A. Yes, sir.
Q. I am wondering if it would be asking too much of you

to list them and tell us. those that were injured, and if you
want to refresh your memary on that, you may do so~
A. The individual nerv,es that are injured, that is not the

question. It is the brachial plexus itself fram which these
nerves arise. The brachial plexus is made up after it is
formed-it begins to be formed, it goes into three cords.
Now this patient's principal injury, although all 'Of the

cords were damaged to some degree, the principal injury is
to what is known as the posterior cord, which is made up
primarily of the nerv,e roots comin~ from the lower cervical
and the first thoracic segments in the cord. This is the cord
that eventually gives off the axillary nerve, which supplies
the deltoid muscle, which enables you to move your arm aut

fram the side of the body. It eventually forms the
Dep. radial nerve, which enables you to extend the for'e-
page 11 r arm on the arm, and also to extend the thumb and

fingers, and ta abduct the thumb. The sensation
is carried not' v'ery much by this cord, but by the other cords
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in the plexus itself. And the evidence that they were in-
jured is in the fact that he still has considerable loss of sensa-
tion in his arm and hand.
Q. What have you to say with Deference to the temporary or

permanent nature 'Of these injuries 7
A. I think that his injuries are certainly to a large extent

now permanent, his present state. He may show some ad-
ditional improvement, but I would not expect him to show a
great deal 'Ofimprovement in his present status.
Q. Has enough time elaps-ed fr'Omthe date of injury to the

present time to enable you to reasonably evaluate the per-
manency of this injury 7
A. Yes, sir. This has been over a y,ear now.
Q. Do you see any chance for any improvement to amount

to anything 7 .
A. He may show some slight additional improvement, but

I don't think it will be 'Ofany major significance, and that his
present status is essentially the way he will remain.
Q. Is there anything 'Of an artificial nature that he can

wear that will be of any help to him 7
Dep. A. Yes, sir. He can wear a splint, which he has
page 12 r been wearing, which will enable him to pull his arm

up better than he can now, and to extend his arm
a little better than he can now.
Q. Has be any power to abduct the shoulder now7
A. No, sir; no, sir.
Q. In order that the jury may know what we mean by

"abduct," would you explain thaU
A. It means to move the arm and shoulder away from the

body. .
Q. Has he any power to speak of t'Ocontral that arm at

alH
A. He has very little power. He can pull his forearm

up on his arm in this motion of flexing his for-earm on his
arm, but that muscle is also weak.
Q. Do you know of any surgical procedures that would be

likely to help him 7
A. If he regains more strength in the plexus of his wrist

it is possible that a muscle transplantation could be give~
which would giv'e him a 'somewhat more useful hand by
enabling him to extend his wrist. That, however I do' not
believe would be feasible now in view 'Of the gen~ral weak-
ness of the muscles around the wrist.
Q. Explain a little more in detail, so that the jury may
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better understand it, what you mean bya trans-
Dep. plantation ~ .
page 13 r A. If the extensors of the wrist and thumb have

been paralyzed, as has been in this case, it is possi-
ble to transplant a tendon from the flexor surface of the wrist
back into the extensor surface of the wrist; thereby have
the muscle that ordinarily is flexing to 'extend the wrist.

Q. Is that considered a delicate operation, or a difficult
operation to be performed by a specialist ~
A. It is a delicate operation, yes, sir.
Q. Are there any specialists in Richmond that you think

could perform that operation ~
A. Yes, sir.
Q. Would you advise it ~
A. Not at the present time, no, sir. .
Q. Suppose it should develop that it might be performed

later, what is your opinion as to the success of it, or how
much good it would do him~
A. I think he could obtain some benefit. He could never get

a normal or perfectly functioning hand. And unless he re-
gains some additional function in the plexus at the wrist, I
don't think it would be of any help .
.Q. Do you consider this left arm of this boy, Doctor, what

we could call a flail arm ~
A. Not entirely, no, sir.

Dep. Q. To what extent would you say it isa flail
page 14 r arm ~

A. I 'would say that it is more than 75 per cent
a flail arm. f

Q. You do not consider the psychological disturbances of
this boy, if there be such, in your line or specialty~
A. No, sir. . ,
Q. \iVhat type of man would you think would be the man

to examine him and tell us about thaU
A. The psychiatrist.
Q. Doctor, I may not have asked you.this. Could you give

us in percentages the percentage of disability of this boy's
arm~
A. Probably 85 to 90 per cent disabled now.
Q. Could you give us your opinion as to the probability

of any reduction of that percentage by improvement in the
future~ ..
A, I think it is unlikely.
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CROSS EXAMINATION.

yes, sir.
. Q. And the muscles that oppose the thumb to the fingers,
what about those, are they good~
A. Yes, sir.
Q. Now the palmaris. Tell us then what the palmaris

is ~
A.. The palmaris longus is a tendon really, mainly which

goes into the fascia of "the hand, and tightens up tIi~ fascia
of the hand itself. .
Q. What about that with ref,erence to this arm, is that

good ~

By Mr. Alexander H. Sands, Jr.:
Q. Doctor, I take it that if it becomes feasible in the future

to perform such an operation, as you have just described,
'and the operation is successful, that that would reduce the

disability which exists now~
Dep. A. Yes, sir.
page 15 r Q. To some extent ~

A. Yes, sir. ,
Q. I believe you saw the patient the day of the accident,

did you not, sir ~
A. Yes, sir; on that 'evening.
Q. Were there any bones injured, any bone injuries of any

character that you ascertained ~
A. I frankly do not have a record of it. I don't remember

right now.
Q. But x-rays wer'e taken ~
A. Yes, sir; x-rays were taken. They were taken parti-

cularly of that area, but did not show any neck injury.
Q. In all probability if there had been any bone injury,

that would be a part of your records, I assume.
A. Yes, sir.
Q. As of the present time, would you say that the muscles

which flex his fingers into the palm of the hand are fairly
good~
A. Yes, sir.
Q. Now there are two s-ets of these muscles, as I under-

stand it, for each finger. Now are both of those sets fairly
good~

A. Yes, sir.
Dep. Q. Now the musCles which flex the thumb into
page 16 r the hand, what about those, are they good~

A. The ones which flex into the hand are good,
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A. Yes, sir.
Q. Now the muscles that raise the shoulder-blade or the

scapula, what about those 1
A. The 'Oneswhich raise the shoulder blade are function-

ing, yes, sir.
Q. And I believe the sensation in the arm you have already

described, I believe, when you stated that there had be,en
some improvement in the sensation in the forearm since you
originally saw him, is that conecU

A. Yes, sir.
Dep. Q. What about the flexibility 'Ofthe j'Oints them-
page 17 ~ selves 1

A. The joints have been kept very mobile and
supple by constant attention and physio-therapy and by his
mother.

Q. Would you say the amount of muscle in the shoulder
hladeapears sufficient to raise the arm1

A. I would say he can raise-not in the shoulder blade, for
that has very litHe to do with the arm-he cannot raise, he
cannot abduct his arm, which means he cannot pull it out to
the side at all.

Q. I believe you said that he could raise it 1
A. He can raise it to some extent by means of flexing the

fOT,earmon the arm. He can pull his arm up, which is a
function of the biceps muscle primarily, which does have some
p'Ower.

Q. I believe, if I understood you correctly, Dr. Troland,
at the present time you would not recommend any operation
looking to rehabilitation because of his present condition, but
that if the function in the plexus of the wrist-is that the right
word, sir1

A. Yes, sir.
Q. -if that does improv,e, then an operation 'Of the sort

that you mentioned might be indicated at that time 1
A. Yes, sir.

Dep. Q. And if that operation should become indi-
page 18 ~ cated and should be performed, and should be suc-

cessful, it would, in your opinion, incr,ease the use
of this arm to some extent, but to what extent is problematical,
and you cannot say, is that correct, sid

A. Yes,. sir. To increase.the use of the hand, yes.
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RE-DIRECT EXAMINATION:

By Mr. Allen:
Q. With refer,ence to the operation referred to in the ques-

tion by Mr. Sands, would that improve the use of the hand
and fingers somewhat, and not the entire arm7'
A. Yes, sir. The benefit from suchan operation would be

entir,ely cQnfined to the hand.
Q. l\~r.. Sands asked you about the muscles that are good.

Conversely, may I ask you to list the various muscles which
are paralyzed. _'
. A. The deltoid muscle is paralyzed. The triceps, the 'ex-
tensor-that is the long extensors of the wrist, the extensors
of the fingers, and the long abductor of the thumb.
Q. Were those that you just mentioned in the hand or do

they deal with the arm also 7
A. They deal primarily with the arm, although, of course,

the extensoi'sof the fingers deal with the hand.

And further this deponent saith not.

(Signature Waived.)

• • • • •
page 4 r MARVIN A. FELLERS,

a defendant, called as an adverse party, first being
__duly sworn, testified as follows: .

DIRECT -EXAMINATION.

By Mr. Allen:
Q. I believe your name is Marvin A. Fellers, is that cor-

rect7
A. That is correct, sir.
Q. How old are you 7
A.41.
Q. What is your occupation 7
A. I am president ,and.manager of an aluminum window

and door corporation. .
Q. You are President and Manager of that company. On

the occasion of this accident where had you been 7
A. I had been home to dinner and was returning to the

'Office.
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Q. Returning to the officeto go to work for the company¥
A. I just had a few details I had to finish that day. I

came down to finish them up.
Q. You went back to the office to finish them.

A. Yes.
page 5 r Q. What sort of an automobile were you driving

at the time¥
A. 1956 Ford.
Q. What was the condition of the weather that night ¥

I A. \i\T ell H was a mist and 0 gy at the tj,we of the acci-
ral- . eJ;...1tlor..e..heavily. •

Q. Where did this accident happen? .•..
A. It happened on Route 60 about 150 to 200 feet east of

the Bon Air Road.
Q. You were traveling in the direction of Richmond, were

you?
A. That is right.
Q. That is on the half of the highway going east?
A. That is right; yes, sir.
Q'. Route 60 is how many lanes?
A. ~-2_lanes in each direction. There

~,.;.i~ driving lane anQ.JLP8;SJSllgla~e,_~s!.. sir .
.•l - Q. ApproXlmately what IS the WIdth of the grass plot be-

~""'" tween the two sections of the highway?
A. I cannot say for sure. I would imagine it is about 12

to 15 feet. ~ e--
. '- Q. You, never have measured it and don't know
page 6 ~ exactly?

A. No, sir. ~
IJ Q. You were traveling in the direction of Richmond and
away from Midlothian. In what direction was the bicycle
traveling¥
A. 8.ll.medirection when...I saw. it-when I saw it it was

~ «ominE:.onto £lie liigliway.
<, Q. How .tar was tr-ITOmyou when you first saw it?

A. Very close. I would B@lHr1611)fgxjm3~e]y 30 feet.e~~.~n~",r.s@Gtion-the.r~e_t.Q..your rii}lt that_the
h9Y. ~ome-o~? .
A. N , sir. .
Q. Did you see him while he was riding along the shoulder?
A. _ I first saw him he wa on a sli ht an Ie co ing

into t e hi w s an m()'is.1l~c e. He was not. sitting
on t ,e sea, e was in a standing position.

Q. Riding ,going along the hig-hwayj
A. Well, it happened so fas_~~~reet you don't have time •.........
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to do much. In other words, when I saw him he wason this
angle (indicating with hands}, and I did everything I could
to miss him in the time that I had. '
Q. Was he on the ,edge of the highway when you first saw

him, or not~
page 7 r A. He was up into the driving la.ne an an angle

coming onto the highway when I first 'saw him.
Q. Had he gotten both wheels ,0ntheii'igIiway, or one 'I
A. Well, just like I said before, in-30 feefbOfli wlieels was

on the highway when I hit him'03'fcourse, because when I first
saw him he wa~ coming-ont?the1iigJh:J!Y on an ai}"gle.•
Q. Just commg o~t~eJilghway!
A. That is right .
•Q. On a slight angle~
A. You have to be -comingon a slight angle coming 'on the

hig ay. ': (
Q. How clos'ewe. e you to the right side of the highway at

that ime~
A. i aO"n 0 siblv three feet-two to three feet the

ed e' ,_e surfae. ..
ou 1 n't see him until you wer'e within what distance

of him~
A. Ab;Qut 3Q f.Mt.
Q. You recall ansvvering interrogatories and saying that the

distance that you saw himyas from 20 to 30 fe.ei~ c/o
A. Well, Iused a maximum figure there, from.2Q to..3Q feet, '

It is hard to determine exactlv to the exact foot.
page 8 r Q. At any rate, you were s~ -close that it was

dVlic~Jtfor you to t£41~
A. t IS ngM.•.'
. How T 1 vas and exactly where it was ~

~. I lmo he was on the highway.
Q. 'And '\that lights he had on~
A. I did ,i't see any lights at all.
Q. Yau 10 not say they were not there; all you can say
s you did't see them ~
A. I di 't see them befor.e the accident 'Or after the
occident.
Q. Wha part of your automobile struck the bicycle~
A. The extreme right side of the bumper just where it
akes th turn.
Q. Ho far from the end of the bumper, do you think~
. e 'nches.

Q. And what 'part 'Of the bicycle did it strike ~
A. The rear wheel.

\:; "

•...
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ovements~Q. Ade
A. 1:~~,
Q. Wier
A. Per ~ . .,
Q; Along there that night as the road was at that time

and with the brakes you had, and in good order" and the
condition of the road, within what distance do you think
you could have stopped if you had seen some object ahead of

v::f. in time to have applied your brakes? '
A. Well, I had new tires on the car. It should have been

able to stop, which I did after I struck him, in about 25 to 30
fu~' .
Q. Do you think if you could have seen him in time you

, ~)Uld have stopped v;,ithin 20' to 30 feet ~
~ A. 2QJ.o50 ~eet. '. '.

t Q. f£ you cou*dha:veseen him in time could you have turned
to the left~
A. Oh, yes, T aIP ~ure I could.ha~e...if.;Lhad_s~en_him. in

tim,e. ' .
Q. l2id,.you turn to. t~t ~
~. @e ISaIO, I~n't s,e,ehir~..in_tjm~to ~Qtually_do.an~-

thm& l t ~ " ....
Q. And If you had seen hIm m hme you 'could

, page 10 r have blown your horn ~ '
, A. That is true. \I

Q. To warn him you were coming, but you didn't see him
in time to blow your horn ~
A" That is right. hi

<: 'Q. You of cou e were not intending to
you didn't see h' .~
A. That is rig, , .
Q. How far d' you say you were driving from the ight- '

hand edge of th highway when you first saw him~ "- _
A. th' et.

" Q. What sort f a lightmg equipment did you have on
your car ? Did y have both a: low beam and a high beam~
. ,

,J

4

Marvin A. Fellers. J--
Q~You were traveling how f""t, did you say! {....),y
A. Aaximately; 45. ""• "? Q. 1 n '!'see the boy in time to even apply your brakes,

'tJ'~ did you? v • --

A. . ri ht. ,
. ,ld ou have an automobile equipped with

page 9 r stan ar rakes ~ . ..
at is ri ht.
o 0 it
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oo
~

",'

.
- ~ you had that night f ' ~
~ A. You are supposed to he able is flee a;I:Hmt 100 ~
~age 11 ~ feet. I w~~ say the yisibilit~ was cut appro~
~ ' mately..:fi£typer CATH on that par icular night. -
. Q. Do you :knowwhether or not you can see turUm! if you
are operating on high beam f
A. Well, it is hard to say in weather conditions. Sometimes

you can ~ better actually on ,low beam. depending on the "I
fog. -

----q. Is it not" true that if you are operating on low beam
J your light is distributed aver a wider area f In other wards,

you can see more on the shoulder of the road if you are
driving along within a few feet of the highway f
A. The lights are equipped to move to the right 'Ona low

beam, but that is also just to distribute the light 100 feet
over a hundred foot visibility that yau are suppased ta see.
Sa right back close ta the car it daesn't make much differ-
ence.
Q. What I am asking yau i~: If you are running an low

beam can't you see over a wider space f Isn't yaur light dis-
tributed sa you cauld see mare 'Of.the shoulder 'Of the raad T
A. Actually in the hundred-faat distance that the law beams

are suppased ta shine they are suppased ta throw the light
ta the shaulder 'Of the raad. That is true.

Q. Were there any autamabiles immediately be- '
page 12 ~ hind' yau gaing in' the, same directian at the time f

A. Nat far a couple 'Or three minutes after this
accident happened, didn't a car came alang.
Q. Were there any autdmabiles immediately ta your left

when yau saw this bayf
A. 'Going in my direction f

. Q. Yes.,
A. No.
Q. Of course, couldn't any be meeting you on that side

because they were not allowed to go west on that side T
A. That is right.

'I,Q. If you had seen this boyan the bicycle riding along on
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"rJ~ shoulder of the road, or on the edge 'Of the hard surface,
~~loY.#say within 75 or 100 feet, could you have avoided him then 1
. j / . A. Sure I could have. All I had to do was cut about three

inches 'Or four inches to my left and I would have missed
him. 't

Q. Whose automobile were you driving~
A. It is titled in the name of the Aluminum 'Window and

Door Corp.
Q. In other words, you "rere driving the company autamo-

bile~
A. Yes, sir.

Mr. Allen: That is all we want to ask him now,'
page 13 r Honor.

The Court: Very well.
Mr. Sands: We will reserve our examination to the proper

time. . .

Witness stood aside.

page 14 r CLINTON S. JONES, .
the plaintiff, first being duly sworn, testified as

DIRECT EXAMINATION.

By Mr. Allen:
Q. Little man, will you state your name, please, to the

Court~ '
A. Clinton Stokes Jones.
Q. Howald are you ~
A.13.
Q. How old were you at the time of the accident 1
A.12. -
Q. ,iVhere do you live, little man ~
A. Chesterfield County.
Q. How far from Route 60~
A. About an eighth of a mile. .
Q. Do you live on the south side of Route 601
A. Yes, sir.
Q. Abaut an eighth of a mile from 601
A. Yes, sir.
Q. ,Vhat grade are you in in schooB
A. 6th grade.
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Q. What grade were you in at the time "of the
page 15r accidenU .

_ A. 6th grade.
Q. Did you lose any time to set you back~
A; Yes, sir.
Q. How much were you set back~
A. Set back about half a year.
Q. It is in ,evidence here that you were riding a bicycle

and were involved in an automobile collision on this night ~
A. Yes, sir.
Q. How long had you had that bicycle1
A. At least 2 years. .
Q. How was it equipped as far as lights are concerned~
A. It was lit-lights were running, and the bicycle was

running good. -
Q. 'What kind of light did you have on the front of it 1
A. I had a light run by a generator.
Q: How far would that light show ahea,dt
A. About 13 or 15 feet:
Q. 'What lights did you have on the back of the bicycleV
A. I had a reflector, and had a"back light.
Q. ,Vhere was the reflector~. '7

A. It was on the rear of the bicycle.
. page 16 r Q. I hand to you what purports to be a reflector

and will ask you if the one you had on your bicycle
was anything like that ~
A. Yes, sir.
Q. Was that the kind of reflector you had on the bicycle1
A. It wasn't rubber, but'it was aluminum around here

(Indica ting).
Q. Aluminum~
A. Yes, sir.
Q. ,Vhat about the size~ "Vas it about the size of that or

larger or smaller 1
A. About the same size.
Q: Where was that reflector on your bicycleV
A. On the rear of the bicycle.
Q. On the wyat?
A. Rear,' the back, on the hack fender.
Q. Back fender ~
A. Yes, sir;

Mr. Allen: If Your Honor, please, we ask this reflector be
received in evidence as Plaintiff Exhibit 1.
The Court: It is so ordered.
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- Note: This reflector is received in evidence, marked and
filed as Plaintiff Exhibit l.

page 17 ~ Q. What sort of electric light was it that you
had on this back of the bicycle~

A. It was runned by a g.enerator.'
Q. Where was that light? Where was it placed on the

bicycle? '
A. It was on this side of the bicycle, right near the axle.
Q. When you say" this side," do you mean the right or the

left side 1__ __ __ ___
A. Left side.
Q. Near what?
A. Near the axle.
Q. On a part of the frame ~
A. Yes, sir.
Q. Do you know whether that light and the front light was

working that night ~
A. Yes, sir.
Q. And showing~ '
A. Yes, sir.
Q. Giving a light?
A. Yes, sir.
Q. How do you know that?
-A.For one thing I saw it myself.

, - Q. What is that?
A. I saw the light myself.

page 18 ~ Q. You saw it yourself~
A. Yes, sir.

Q. Where had you been that night?
A. I had been to a grocery store about three-fourths of a

mile from my house.
Q. Who sent you to the grocery store~
A. My mother. '
Q. What did you go there fad
A. A loaf of bread. -
Q. Which side' of the road is the grocery stor,e on?
A. On the left side.
Q'. The same side that you were riding on?
A. Yes, sir.
Q. SOyou had been to the grocery store?
A. Yes, sir. '
Q. And about how far was it from the grocery store that

this accident happened?
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A. It was about half way between the road where I-my
house goes down, and to the store. (
Q. In other words, you were about half way to the road

that you turn to the right 7
A. Yes, sir. .
Q. What part of the highway were you riding on ? Were

you riding on the shoulder, or the road or the edge
page 19 ~ of the road or whaH

A. I was riding on the shoulder of the road.
Q. How close to the edge of the hard surface 7
A.~yt ~ 1falf_~~Cl1.Q.)YfJiFWJ1Ha~j,wj;,rpjugl
A. I waG riding Btr:E!ight.
Q.-nid you mak~. any turn at all before you were hit 7
A. No, sir.
Q. Did you know the automobile was behind you?
A. No, sir.. " ,
A. It didn't blow any horn 7
A. No, sir.
Q. What was the first you knew about being hit 7
.A,. •. I woke up over' in the field.
Q. You woke up over in the field?
A. Yes, sir.
Q. Do you know how far you and your bicycle were

knocked 7
A. No, sir.
Q. What happened to you when you were hit with reference

to your shoes, your feet, or how you were hit?
A. My shoes was knocked off my feet, and my arm I

couldn't feel it. It was numb. ,
Q. What about your hicycle? What was done to

page 20 ~ that? What did the blow do to the bicycle, the .
lick do to the bicycle? . /

A. "ltknocked thefIQnt wheel Off of it and .thuack end 'V
vas ~&_---,
Q. About how far were you, if you remember, ov'er in the

field or the ditch? About how far were you from the place
where you were hit 7
A. I cannot remember.
Q. You cannot r,ememher?
A. No, sir.
Q. 'What part of your body hit the ,ground when you fel17
A. I think this part hit it because I was laying like this

(Indicating shoulder).
Q. You mean your left shoulder?
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A. Yes, sir.
Q. Did you suffer any pain ~
A. Yes, sir.
Q. Immediately or later, or both ~
A. Well, when I woke up ov'er in the field.
Q. How long do you think that you were unconscious or

asleep or before you woke up ~
A. About 3 minutes.
Q. When you woke up then how did you feel ~

A. My arm was numb and it was hanging down.
page 21 r I couldn't feel. It just felt like it wasn't there.

Q. Did you suffer any pain then ~ .
A. Yes, sir. . .
Q. What happened to you ~ Where did they take you ~
A. First I got up and they took me to the car and laid me

in the back seat of the station wagon. Then the ambulance
came and took me to Johnston-Willis Hospital.

Q. After you got to the hospital did you suffer ~
A. Yes, sir.
Q. How much~
A. Oh, I suffered enough for them to give mea shot.
Q. How long now did you suffer pain~
A. About 2 weeks.
Q. Was it bad or just mild pain ~
A. It was pretty bad. Not too bad, though.
Q. Do you know how long you stay,ed in the hospital ~
A. 2 weeks and a half.
Q. Then what did you do~
A. Then I went home.
Q. Did your arm hurt you after that ~
A. Yes, sir.
Q. How long did it continue to hurt ~

A. Continued to hurt about three or four
page 22 r months, about.

Q. Tell us howbad it hurt.
A. One thing I couldn't sleep at night. Thad to take some

sl'eeping pills. ".. ' .
Q. Had you ever been sick to amount to anything be-furo~ '.
A. N,o, sir. (
Q. Did you ever have anything in your life, any kind of

sickness or disability to affect your engaging in sports such
as baseball, football, tennis and-

A. No, sir.
Q. Climbing trees and running and jumping. Could you
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do all those things before you were hurt in the accident?
A. Yes, sir.
Q. Did you love sports 7
A. Yes, sir. .
Q. Could you tell us what you could do with that left arm

before you were hurt that you can't do with it now7 I asked
you to make a list. You can refer to that to refresh yaur
memory if you have the list with you.
A. Mr. Maurice has gat it over there.
Q. Tell us now the things that you cannot do with that

arm.
A. (Referring to list) I cannot play baseball, basketball,.

football. IIithe mornings when I have to put my
page 23 r shoes an I cannot tie them. Like going back on

trips through the woods, I cannot build huts.
Q. Did you build huts before you wer,e hurt 7
A. Yes, sir.
Q. Did you love to do it 7
A. Yes, sir.
Q. Go ahead.
A. Climbing trees, I cannot climb trees.
Q. Did you climb trees before you were hurt 7
A; Yes, sir. .
Q. Did you have fun at it 7
A. Yes, sir.
Q. Go ahead.

Mr. Sands, Jr.: If Your Honor, please, I have not 'Ob-
jected before because I thought a lot of latitude ought to be
allowed in examining a child, but I think counsel is leading
t.he witness too much.
The Gourt: I belie,"e that is so, Mr. Allen.

Q. Just go ahead and tell us everything, referring to the
list you made yourself.
A. I cannot hold. books in my hand. I cannot open daors

on cars or open the door when I got smetbing in my hand.
I cannot put my socks an in the mornings. I cannot ride
a bicycle any more, and I cannot pick up a ball like football

or something like that. Like if I walked up to
pa.ge 24 r the grocery store I cannot give change to anybody

there.
Q. I see.
A. And in 'eating- I ca.nnot use that hand for nothing. If

I am eating or lifting up a fork or something like that.
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Q. And-
A. And when I am carrying drinks. to the store, then I

cannot carry drinks to the store.
I cannot play marbles any more. I cannot carry flowers to

school or pick flowers like I used to do before this.
Q. You are talking about what YDU can't do with the left

hand?
A. Yes, sir.
Q. The left hand.
A. And I cannot run with that. I cannot now hold the

ruler down to the desk to draw a straight line when I am
drawing, or on a scale. I cannot fight. I cannot wash with
my hand. I cannot put my clothes on, my coat or anything.

Q. How about a sweater? When you put one on, tell us
about that.
A. No, sir, :r cannot put that on, either. I cannot go swim-

ming. I just can't do that. I cannot go hunt-
page 25 ~ ing.

Q. You can't what?
A. I cannot go hunting any more. I cannot go fishing-.

Mr. Allen: That. is all I want to ask him at this time.

CROSS EXAMINATION.

Bv Mr,. Sands:
"Q. Clinton, talking now about the light, those lights on

your bicycle: They were not run by batteries, were they?
A. No, sir.
Q. Run by a generator?
A. Yes, sir.
Q. And that generator depends on the turning 'Of the

wheels, I believe, didn't it?
A. Yes, sIr.'
Q. But did it have a little gadget up on the tire, or did thE!'

. generator-
A. It was on the wheel.
Q. On the wheel. So when the wheel went around it tripped

a little sort 'Ofa lever and that. turned it? Is that
page 26 ~ right? '

A. Yes, sir.
Q. And so it was dependant on the wheel tripping that

lever to keep the lights going, and that is the way they
operated?
A.' Yes, sir.
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Q. When did you last look at that rear light 'On there?
You couldn't see your rear light when you were riding along,
you had no occasion to look,-that was back of you, wasn't
it? .
A. Yes, sir.
Q. The rear light?
A. Yes, sir.
Q. When was the last time you looked at that r.ear light?
A. One thing about it is if the front light did not work

then none of them worked. It runs just like a Christmas
tree bulbs do,-if one 'Ofthem don't work then none 'Ofthem
works.
Q. In other words, they all are on the same circuit 1
A. Yes, sir. .
Q. When was the last time you looked at that to see if the

bulb was broken in the back and it wouldn't cut your front
light off?
A. No, sir.

Q. 'When was the last time you looked at that?
page 27 r A. I looked at it every night before I went up

there, I looked at it.
Q. You looked at it before you got on your bicycle, but it

wasn't lit then?
A. No, sir.
Q. Because it don't run until after you start .riding?
A. That is right.
Q. It doesn't light up. So you don't know when you

started riding that night whether or not the back one lighted
up or not, do you?
A. It worked then. It worked the following day.
Q. It work'ed the following day?
A. Yes, sir.
Q; V'ITas it still on your bicycle?
A. Yes, sir, it was.
Q. It wasn't broken?
A. No, sir.
Q. How did you try it the next day?
A. I tried it when I got. home. It still was running. My

brother took the wheel and rolled it hard as he could on the
bicycle, and it still worked.
Q. Did you se,ehim do that?
A. Yes, sir.

Q. When was that, the next day.?
page 28 r A. No, sir.

Q. When was that?
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A. That was when I got home.
Q. How long after the accident ~
A. It was at least three weeks.
Q. Just before this happened what sort of night was that?

Wasn't it pretty dark~ .
A. It might have been.
Q. It was sort' of misty, too~
A. Yes,. sir.
Q. Sort of misty' or foggy ~
A. Yes, sir.
Q. But it wasn't raining at that time 1
A. No, sir.
Q. But the .road was wet, or was it 1
A. Yes, sir. .
. Q. It had been .raining~
A. It had been raining.
Q. I believe you said you were riding on the dirt shoulder,

on the dirt part of the shoulder ~
. A. Yes, sir.
Q. Is there a lot of automobiles that go up and down that

road~
A. :No, sir~

Q. That is Route 60, is it not ~
page 29 r A. Yes, sir.

Q. And usually arEm't cars going up and down
that road pretty heavily~
A. Yes, sir.

t
Q. I reckon that is the reason you were riding on the

shoulder~ .
A. Yes, sir.
Q. To be out of the way of the cars' on the road, is that

righU .
A. Yes, sir.
Q. And how long had you been riding on the shoulder 1

Had you ridden on the shoulder all the way; is that how
you .were traveling, on the shoulder~
A. Yes, sir.
Q. SO you would be off of the hard surface ~
A. Yes, sir. , '
Q. SOyou wouldn't be in the way of any automobiles~
A. Yes, sir. '
Q. And had you ridden any on the hard surface ~ .
A. No, sir.' ' . . . ~ /'
Q. And you were not on the hard surface when you wereV

hit this time, you were still on the shoulder ~ '
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A..J was stjlJ QD the sbouldeJ:t I
Q. At .that p.oint the shoulder was sort of muddy there, /

.. wasn't it ~ Do you remember they were digging a
page 30 r ditch or something along there ~

A. Yes, sir.
Q. SO wasn't it muddy upon the shoulder of the road

there~
A. No, sir.
Q. It wasn't at that time ~
A. No, sir.
Q. No mud~
A. No mud.
Q. That is a long list you have there, Clinton. Who

helped you make that list up ~
A. I made it myself.
Q. You made it up yourself~
A. Yes, sir. .
Q. And you have all the things on there that you say you

cannot do with that left arm ~
, A. Yes, sir.
Q. Some of those things you can do without yo~r left

arm~
A. Yes, ,sir. .
Q. But you are sure that you didn't get on the hard surface

at all ~ ' ,
A. I am sur,e.

Mr. Sands: That is all I want to ask him at this
page 31 r time.." • .' • •
page 32 r ROGER L. JONES,

testifying in behalf of the plaintiff, first being duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Mr. Jones, will you state your name~
A. Roger Lewis Jones.
Q. How old are you~
. A. 37 years old. '
Q. What is your occupation ~
A. I am a sheet metal welder.
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Q. Haw long have you been following that occupation'
A. Approximately seven years~
Q. Where do you live 1 .
A. I live on a raad out 360 called Ruthers Road.
Q. You live an the South side, I believe, of 601
A. That is right.
Q. About how far from 60 do you live 1
A. I would say about a half a mile.
Q. You are the father 'Of this little boy that was involved

in the accident that is under investigation here1
A. Yes, sir, I am.
Q. ,How old is the boy1
A. At the time he was. thirteen years old.

Q. Naw, about how old was he when the acci--
page 33 r dent happened 1

A.12.
Q. W,ere you called to the scene of the accident 1
A. Yes, sir, I was.
Q. About what time did you get there 1
A. I arrived on the sc.ene approximately seven o'clock or

five minutes after ..
Q.February 51
A. That is right.
Q. 19571
A. That is right, yes, sir.
Q.. *ad any gffiQQp g@iieoR there at that time?
A. 0, sir. }
Q. Where was the boy when you got there1
A. When I arrived on the scene I went down on the other

side of the highway and came back and parl{'ed my' car ill.
front of Mr. Fellers automobile. And I got :out and walked
back and the boy was laying in Mr. Fellers station wagon
on the middle seat. ' .
Q. What. was the condition of the boy at that time as

far as yau could see1 . .
A. 'Well, he complained of his left arm being numb and

he couldn't raise it up. I tried to raise it up, and he said
his back and his neck and he was ac:hin,fJ all aver pretty
bad. .

Q'. 'W'bat did you do with the boy then 1
.page 34 r A. 'Well, I got a little impatient and I started to

pick him up and then they said no the rescue squad
was an the way, so we left him in there until they arrived ..
Q. Did you go with him to the hospital1
A. I didn't ride in the rescue truck, but my wife did.
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Q. Did you goO to the hospital ~
A. Yes, sir. Directly following the ambulance.
Q. Wpat condition was the boy in after you got to the

hospital with reference to pain, or not ~
~. Well, from what I could see he was in considerable

pam.
Q, .How long did he stay in the hospital ~
A. He was in there two weeks and four or five days, or three

days.
Q. Who was the first DoctoOrthat saw him ~
-A. Dr. Butter~rorth .
.-Q. -What other Doctor saw him ~
A. That nighU
Q. Not that night, but later.
A. Dr. Troland, and Dr. Skorapa.
Q. Do you know whether or not Dr. Troland actually saw

him that night~. .
'. A; Ido not think he saw him that night, but I am almost
. positive it was the next day, next moOrningthat he
page 35 ~ saw him.
_ Q. Did you visit the boy frequently while he was
in the hospital ~ .
A .. Every day.

, Q. What about his pain and suffering~
A. I would say that for the first two weeks he was m a

great deal of pain.
_' .Q. Let's go back to the scene of the accident. What was
the condition of the ,v-eather that night when you got there~
A. When I arrived on the scene it was a little misty, but not

raining. ' -
, ~Q. Was there any' fog~
V A. Very little. Some, but not enough to hinder the road.

Q. What would you say about the state of visibility as to
whether the weather was' such that a man could or could not
see any considerable distance on low beam ~ . -
A. Well, let's put it'this wa)', Mr. Allen: I have to say

my own judgment in this thing. His, I have tested this, I
have been .ov,erthere-

Mr. Sands, J r : ObjectioOn,if Your Honor pleas"e.
The Court: The objection IS sustained. He

page 36 r can state his op~ervationsthat he obs~rved OI{'the
night of the accIdent.

Mr. Allen: Suppose he went in there and made observa-
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tions on another night exactly like the night 'Of the acCl-
dent?
The Court: In the absence of the jury he will have to

establish the conditions were the same.
Mr. Allen: That is exactly what we were going to do.

Q. Did yau make any observation that night with standard
lights, high beam or low beam, as to how far you could see
on the highway?
A. Well, that night, no, sir, I did not.,
Q. Did you go back there later and if so state first what

the conditiQns were. Did you look around that night for the
bicycle?
A. I did.
Q'. Did you find it?

. A. ~es, sir.
/ Q. Where was it? . 'V ~A. The bicycle was laying I would say 15 to 20 feet behindV
Mr. Fellers' station wagon with the front wheel knocked
off.

. ./ The front wheel was laying over on the side of the rQad.
"" The bicycle was la~\n~ 'Q~~ulder, and I

page 37 ~ picked it up and put 1 lIfmy car because I wanted
to-

Q. Where was the boy lying~
A. In Mr. F'ellers station wagon.
Q. How far was the bicycle from the station wagQn?
A. IWQuld say approximately 20 feet or maybe a little bit

betie~ . ' .
Q. Did YQUgQback down the highway toward the West?
A. ~es, sir.
Q. And 10Qkalong the highway at all?
A. I did.
Q. What if anything did you see~ .
A. I could .see the tracks of the bicycle where they had

come up along the edge of the sboulder~ In other words, in
the mud. I noticed that particularly because I was look-
ing.

Q. CQuld you tell the direction that the track, could yau
tell the direction the bicycle followed according to the track?
A. ~ ou .mean in the direction .of town 'Or away ~
Q. Whether it went straight or turned or what ~ .
A. Well, <it-lookedlike a normal bicycle would tide, straight.

Of course, naturally two wheels are sitting on the bicycle
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wouldn't stay in the same track, .but you could see where it
was on the shoulder of the road.

. Q. Not on the hard surface?
page 38 r A. No, sir. ~, ..

Q. How close t~the .d surface? i ; •. '

A. I would say afoot. ,
Q. Was that shoulder m~ e of a hard material there, or

what?
A. You mean off the hard surface? Weli, it is approxi-

mately hard clay and grav,el.
Q. Did you see anything else there, skid marks of either

bicycle or automobile or scratches or anything~
A. No, I didn't, no, sir.
Q'~All you saw was this?
A. Just the broken bicycle where it was laying.
Q. And the-
A. And the tracks where it went along. I went back and

looked for those.
Q. Where were the boy's shoes? .'

)

A. One of them was over in the field. The other one if I
can remember-I am not exactly sure where they were at .

. . One of,.them was laying ,in ,th,edit,ch, I_b,"', ,iev"e., , O,neof them
•.was Ii1Yl!!fin the :fi.eld--T.b.tY~ere_~U:l.p,~t~d.Qy. a ollt en
or 15 f,ee apart. .
Q. How far from the boy~ You don't know where the boy

was~
A. Didn't know at the time, no, sir.

Q. The boy had been faken up. Yes. Do you
page 39 r know what type bicycle that was ~

A. Well, some people call it an English racing
type bicycle.
'Q. How long had the boy had it ~
A. I had bought it for him Christmas. He was hit in

February. It was the .approximate time would be about a
year and four months, .14'months, I would sa}T.
Q. What sort of condition was it in mechanically?
A. Well, when I had looked over it that Saturday before

. the accident, I looked it oVlerbecause I always checked them
over on Saturdays when I am piddling around.
From what I could see the bicycle was in perfect condition,

good.
Q. 'W1mtsort of lighting arrang11tent did it have 7
A.' Well, it has a generator type driven power plant' on

there that derives its power from the motion of the wheel.
It is wound in series. In other words, I will put it this way:
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If one light goes out they will all go out; They both have to be
operating to operate each other.
And the tailight is approximately 2 inches in diameter.

The reflector is about the same.
Q: Where was the reflector on the bicycle?
A. There is a guard that comes around from the axle to

hold the fender straight. T.b.isis attach.e.<Lto,jt_heb~7;egnthe..
g~~

pag,e 40 ~Q. Is that the electric light?
A. T,hat is the ~c;toX.

, Q. W..he,rewas thehtUe red thing that was introduced
in evidence here? That is, the reflector.
A. That is the rdlector, i:es, sir. What they call the re-

flector. " .
Q. What was on the fender of the bicycle in the way of

light?
A. Well, there wasn't any light on the fender. The tail-

light is located on the frame that holds the axle in place.
It has got clamps that holds it so that it will stay in place.

Q. Do you know whether those lights were working the last
time you examined the bicycle? ' '
A. They were, yes, sir, I know that.
Q. How about that night after the wreck? Could you tell

anything about the light? '
A. That night I didn't fool with the bicycle at all. I didn't

even-just put it in the car and put the trunk down on it.
And left it in there until I got back home.
Theil the next day I checked them, the wires were pulled

loose from the rear light, but the front light was still con-
nected. So I checked' the wires, connected the wires back
together and tried the wheel, and the lights were alright.

The bulbs were still in, but it had knocked the glass
page 41.~ out of the reflector on the rear taillight. They

'were both smashed, but I have part of it there.
Q. Did you have any conversation that night with Mr.

Fellers?
A. Yes, sir.
Q. If so vvhat was it?
A. I did. Well, when Mr. Fellers-I will put it this way:

Mr. Allen came down to the house and told me one of'my
boys had been hit on the bicycle. ' ,,"
Q. That is the Mr. Allen who runs the' Blling station?
A. Yes, sir.
Q. It wasn't myself?
A. So the wife and I jumped in the car as fast as we .could,
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and we went up there, and the first thing I think I was looking
at the boy to check him ov.er. Then I asked Mr. Fellers, I was
a little rude at the time, but anyway I asked Mr. Fellers
why he hit him, and he said he didn't see him.
Q. Did he make any other explanatIon at a1l1
A. No, sir.

By the' Court: .
Q. What the generator attached to 1 Is it attached to the

wheel or the sprocket 1
A. Your Honor, some of them are attached to-

. Q. On this particular bicycle, I mean.
page 42 r A. This particular bicyde 1 This one was made

up of the rim itself. In other words, there is an
axle that goes through the front wheel, and this made onto
the front wheel itself. It is not any disconnected thing or
anything like that, it would have to be working.
Q. The turning of the front wheel generates the current 1
A. Yes, sir.
Q. Can you coast a bicycle without turning the pedals 1
A. This particular type, yes, sir, you can.
Q. And if you were coasting the lights would burn, or

not1 .
A. They would burn because it doesn't have anything to do

with the gears. It is all automatic.

The Court: All right.

By Mr. Allen: (Continued)
Q. Mr. Jones, I hand you what purports to be three photo-

graphs of the bicycle and will ask you to look at those photo-
graphs and tell me if they are the photographs of the bicycle
after the accident.
A. Yes, sir. They are the bicycle.
Q. When were those photographs taken 1

Mr. Maurice: The date of that, if Your Honor
page 43 r please.

Mr. Sands, Jr. : We raise no point on that, sir.
Mr. Maurice.: Made on March 2, 1957. .

Q. Where were they taken, and were they taken in yo:ur
presence 1
A.No, sir, I wasn't/there. In my wife's presence.

/
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Mr. Allen: 'iVe offer those in evidence, if Your Honor
pleaBie.

Note: These three photographs are now received in evi-
dence, marked and filed as plaintiff exhibit numbers 2, 3 and
4, respectively.

Q. What became of the bicycle itself, do you have it now?
A. Some of it, yes. Some of it I kept for about 7 months,

then I have the front wheel I think, or part of it, left.
The other brother to this boy has a bicycle of a similar

type. I let him have part of it here and part of it there.
I have a frame and some part left. But most of it I have
dismantled it and let them use it.
Q. Had anything been taken off the bicycle between the

date of the wreck, immediately after the wreck and the date
you took the pictures?
A. No, sir. It wasn't except the broken parts that I couldn't

find.
page 44 r Q. I will hand you a photograph of the highway

where the accident happened and will ask you if
you can identify it as such.
A. Yes, sir, that is the highway.
Q. Now I understand you to say that since this bicycle was

photographed the filling station has been built along ther.e
and the situation now is quite differently?
A. That is right, yes, sir.

Mr. AiIen: We offer this photograph in evidence as plain-
tiffs exhibit number 5, sir. .
The Court: W"hat is this intersection here in this picture?

Are you going to examine him further on the picture?
Mr. Allen: Yes, sir. I had a few more questions to ask

him, first. .
The Court: All right, sir.

Note: This photograph is now received in evidence, marked
and filed as plaintiffs exhibit 5.

Q. I hand you another picture of the highway and. will
ask you to see if you can identify that.

"Mr. Sands, Jl' : We will stipulate the pictures show the
scene as it was at this time. I don't see any use

page.45 r in taking up the time of the witness.
Mr. Allen: All right. It is stipulated these
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pictures, plaintiff's exhibits 5 and 6, accurately protray
the highway as it existed at the time the accident hap-
pened ..

Note: This other photograph is now received in evidence,
marked and filed as plaintiff Exhibit 6.

Mr. Allen: Both pictures were taken looking East.

Note: By agreement of counsel the witness stands aside
temporarily in order that Dr. Butterworth might testify and
be excused.

DR. R. D. BUTTER,iVORTH,
a witness introduced in behalf of the plaintiff, first being duly
sworn, testified as follows: .

DIRECT EXAMINATION.

By Mr. Allen:
Q, I believe you are Dr. R. D. Butterworth ~
A; Yes, sir.

Q. Will you state your profession and place of
page 46 ~ business ~

A. Orthopedic surgeon, 307 Professional Build-
ing, Richmond, Virginia.
. Q. Are you licensed to practice medicine in Virginia and
other states ~
A. In Virginia, yes, sir.
Q. Any other states ~
A. I haven't kept it up. I used to have it in Maryland and

several others.
Q. Do you specialize in any particular branch of Medicine~
A. Orthopedic surgery.
Q. What is orthopedic surgery~
A. It deals mostly with injuries, fractures, muscles, liga-

ments, and injuries, crippled children, polio myelitis, things
of that kind. .
Q. Will you gIve us briefly your qualifications and ex-

perience.

Mr. Sands, Jr: If Your Honor please, we will admit the
Doctor's qualifications. He is one of the best in the South .
.The. Court: Then is there any need to go further with
thaU
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Mr~Allen: I think that'is sufficient, sir. I don't want to
take any more time than necessary. .

page 47 r The Court: Then it is admitted Dr. Butter-
worth is qualified.

Mr. Allen: Did I correctly understand counsel to say he
is one of the best in the South ~
Mr. Sands, Jr:. Yes, sir, as a matter of fact he is mine.

Q. Dr. Butterworth, did you have occasion to treat Clinton
S. Jones, the plaintiff in this case 1 . .
A. Yes, sir.
Q. When and where did you first see him~
A. I first saw him at the J ohnston-Willis Hospital on the

fifth of February, 1957. "
. Q. How did you happen to see him~ .
A. I was called over there to see the little boy by the House

Staff, one of the r,esidents.
Q. Did you examine him that evening~
A. Yes, sir.
Q. What time was it that you first saw him l' .
A. I do not have a record' on that. I. know it' was after

dinner hour. I would say maybe sometime between 6 :30 and
8:30. ; ,

Q. And do you refer to the dinner meal as the one you
eat around 6 or 7 0 'clock~

A. Yes, sir, 6 :00 0 'clock.
page 48 r Q. Where you came from over in Dinwiddie

County they didn't call that dinner did' they 1
A. No.
Q. ,V'hat were your finding'S then, Dr. Butterworth ~
A. I found that this little: fellow had a rather severe injury

in this area of his body between his neck and his shoulder .
. He' had a lot of swelling there. He had a marked pain
in his arm, and he had lost the use of that arm, almost
completely at that time.
Q. What was causing that trouble with him 1
A. You mean-'-
Q. 'What was the exact trouble 1
A. I didn't get that question.
Q. 'What parts \vere injured ~
A. Oh, he had injured I felt after my examination his

brachial plexus. The brachial plexus is several nerves which
start both in the neck, one coming out between each vertebra,
alid two below in the chest part. And they kind of join to-
gether and form trunks. They had been pulled away, in my



Clinton S. Jone's v. Aluminum 'Window and Door Corp. 61

Dr. R. D. B~dterwortk.

opinion, from the spinal cord, or from where they, away fram
the spinal cord proper. .
. Q. Do you think you could explain that better if you saw

a standard medical chart ~ Could.you point out the
.page 49 r nerves ~ .

A. Yes, I can ponit them out. I don't know how
well I can explain it.

Note: Mr. Allen' naw produces a large chart before the
witness.

. Q. I exhibit to you the spine and spinal nerves, a chart of
them. Is that a standard medical chart~
A. I would say that would be an acceptable one, yes, sir.

I don't know what the .definition 'Of "standard" would be
on that.
Q. Can yau point out the brachial plexus on that charU
A. The brachial plexus, where these nerves here-they are

drawn very diagramatically.
Where these' nerves join to form what he has let us say

on the posterior, outer and inner cords, these nerves here
you can see. These are the fifth, sixth, seventh, eighth, here
is the first and second. You see this branch coming up here ~
All of them go through here, and one coming down from
there (Indicating an diagram).
That group there is the brachial plexus. That group is the

group that goes down the hand, goes down the arm.
Q. You are pointing to the left or the right side 'On this

chart~
A. On this one I would assume that is the right. His was

on the left.
page 50r Q. Are the same ones on the left ~

A. Yes, sir.
Q. Do these brachial plexus nerves enter the spinal column

or spinal cord ~
A.We speak of them as coming from them, actually come

from the spinal cord itself, because I think the spinal cord
forms first in the embryo, and then they grow out from there.
The impulses both cqme out and go back. That is yaur com-
munication center. .
As they have it drawn up here (Indicating an diagram)

this is your spinal cord cut across. That is the way they
come in, like that.
Q. What did you find with reference to whether they were

tarn from the spinal cord ~
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A. Of course, on this' patient we came to that opinion,
that they were pulled away because of the type of injury
and the type of blow that he had received. Some ,of these
vertebra hav'e been operated on and explored and demon-
strated, but nothing could be done for them, except to dem-
onstrate where the pathology really was.
On this one we were assuming that is wher,e ,it came from

(Indicating on diagram), and didn't think that an operation
would help him at an and didn't do it.

Q. These nerves constituting the brachial plexus, do they
inter-communicate in the base of the neck and the

page 51 ~ region of the shoulder and travel down the arm?
A. They inter-communicate more just as they

come from the spine. In that ar,eabetween the shoulder and
the spine, and once they get out in the arm, going good and
proper, they usually single out in three single branches.'

Q. 'Do they carry instructions or impulses to the muscles
of the arms from the brain to control the muscular activity?
Are they the ones that do that?

Mr. Sands, Jr : If Your Honor please, I object to that line
of questioning as being leading.
The Court: It is right leading. You may ask him in a

g.eneral way to explain what control they have over the
muscles, if any.
Mr. Allen: I want to know if they are the ones that con-

trol the activity down through the arm. '
The Court: That is all right.

Q. Are they?
A. Yes, sir.
Q. These nerves are damaged, assuming that they are,

what happens to the muscular activity in the arm?
A. Well, as long as the nerve is damaged there will be no

muscular activity. If the nerve is completely damaged and
,permanently damaged there ""villbe no return of

page 52 ~muscular function.
Q. What results when there is no muscular activ-

ity?
A. That is what we call paralysis you cannot use it.
Q. When the paralysis happens, what happens to that arm

in comparison with the other arm? This boy is 12 years of
age.
A. Well, of course his arm being paralyzed and not using

it much it will be much smaller than the other one. People



Clinton S. Jones v. Aluminum Window and Door Corp. 63

Dr. R. D. Butterworth~

speak of it as withering away, but actually the other one
grows and this one looses some in size.
Q. Does it grow at a1l1
A. It grows a little, but it will be much much smaller than

the other one.
Q. Say in years to come how much difference would there

be between those two arms, the right arm, the good arm
growing, and the other one not growing much1
A. It will be a tremendous amount.
Q. Could you, Dr. Butterworth, by bringing the boy before

you and taking off his shirt show us about that, or demon-
strate to us what you are talking about 1
A. Yes, sir, you can see it, all you have to do is take the

shirt off.

Note: At this poiItt the plaintiff comes forward
page 53 ~ and removes his shirt and the witness demonstrates.

A. (Continuing) Now you see thisaparatus he has on here
is. a spring apparatus that helps him move his elbow by
squeezing his shoulders. Show them how you do it (speaking
to the plaintiff). Now let's take that off.

Note: This harness is now taken off the plaintiff.

A. (Continuing) You ,can do it faster than I can, can't
you1 (speaking to the plaintiff)
Now, you can see the difference in the size of his arms ..

And his shoulder. Just look at it right there. These bones
look real prominent, and that looks round and smooth.
Now, bring that arm from your side, way up. You see,

he can hold it up not at all. Pull it back across you. Pull
it in. Get just a little there. Let me see you bend your
elbow. Bend it up like that (Demonstrating on plaintiff).
By rolling the arm over that way he can bend that elbow a
teeny bit. Bend it up,.s.on, now bend it. But he doesn't have
power to bring against gravity. He brings it this way.
Now straighten your hand up like that, like that. And he

has some ability to bring his hand up in the air like I am
doing now. Hold it up there. Straighten your fingers out.
Straighten them out now. Now straighten them out. Close
them. Close them now. Now straighten them out. Spread

them apart (indicating).
page 54 ~ "Wehope by giving him this it will help him. He

cannot do this of his own power. He has a little
bit. He can turn his arm this way.
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He has reflexes here. Bend your wrist down. They are
still quite weak. Now bend it down. Of course, that one is
there, that is kind of overdeveloped. He is using that one
so much.
Q. What have you to say, Dr. Butterworth, with reference

to any r,eturn of function of that arm ~
A. Well, I am very very douhious. I am very doubious

of him getting much more function than he has now. Since
it has been a year. In a child you won't absolutely give
up hope of him getting some more, but I don't see how he
can get much more than he has now.

Q. ",Vhat percentage of disability in that arm would you
rate him~
A. It is hard to rate. I roughly estimate that even after

he reaches his best he would have about an 80% loss, a 20%
arm. And I think that is p'robably rating it a little high as of
today.

Q. Could you state whether he is better off with or without
the arm in the situation it is in ~
A. Well, right now I would say he is better with his arm

because he is still hoping and we are still hoping he may get
some return, and there is always a lot of thought

page 55 r that it is better for people to keep a member like
that even though it is of no value to them actually

so far as working is concerned. They just don't like to get
rid of it. So you would have to co~sider first one and then
the other.
It is hard to say about that. With that brace that he has

and all, it may be of some value to him in certain types of
work.

Q. Can you tell us whether he suffered any pain .and if so
to what extent ~
A. This little fellow had a tremendous amount of pain the

first 5 or 6 days he was in the hospital. We didn't know
at that time whether he was a fellow that could put up with
pain or not. But we found out later that he tolerated pain
very well, and he would lie in the bed with perspiration kind
of running- off his head, and we would give him codeine for
pain, and he just didn't want you to touch him.
In fact, it was hard to get him to eat at all times. The first

few days, 5 or 6 days, he had a lot of pain. Then after that
he eased off a little, and of course now he has none, I do not
think. .

Q. He was in the hospital you say how long~
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A. I didn't say exactly how long. I do not have that record
with me. I do not have how long he was in the hospitaL .
Q. I think the testimony is before the jury on that. But I

will ask you if up to the time that he left the
page 56 r hospital whether he still had some pain or not ~

A. Well, he had gotten down into the stage we
speak of as discomfort rather then pain. First f'ew days he
actually had pain, real pain.
Q. Have you seen him and examined him recently~
A. Yes. You mean just before today~
Q.. Yes.
A. Yes, I saw him on the tenth of March.
Q. What 'were your findings as of that date ~
A. Just about the same. I don't see where he improved

much if any. He just has gotten his prosthesis, to aid, him.
Q. That thing he is wearing on his arm 7
A. That spring. H,e rubs his shoulders in bringing it up,

it rubbed his shoulders, that spring did.
Q. How long do you anticipate he will have to wear thaH
A. We don't know whether that muscle is coming back

in there or not. As you saw he couldn't bend his arm if he
had to hold it against gravity. But if he could turn it up this
way, and kind of swing it he could bend it. He had that
much. Whether he will improve or not enough to pull it
against gravity I don't know. That is speculative.
Q. What is the significance of the pain in the root of the

neck and the arm in the early stag,es as you have testified ~
A. That showed that he didn't have absolute

page 57 r complete paralysis. As he shows today he can
wiggle some fingers and wiggle his hand a little

bit. If it had been total and complete he would have had no
feeling.
Q. Is there any operation that you know of that can be

preformed that might help this boy~
A. At the present time~ No, sir. No, sir, I do not believe

he has any right now that could help him.
Q. Any hope for him in the future along that line ~ .
A. There is always hope. If the muscles that he has were

. to get strong enough you could transfer two of them to the
back of his hand to pull it up. But they are weak at the
pres,ent time and everytime you transfer a muscle which pulls
in one direction to try to make it pull in another direction
you lose a lot of power in that muscle. So you have to have
a strong muscle to transfer. You cannot transfer a weak
muscle.
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Q. Is there any probability of these nerves constituting the
brachial plexus which come out of the spinal cord, and I
understand you to say that he had been torn loose there,
is there any probability of they ever being roe-connectedas
they were~
A. I would have to say I have never seen one of them

re-connect.
Q. If they are not .re-connected then what is the

page 58 r result ~
A. Just as he is now.

Q. I noticed when you had the boy before you that it was
kind of a motion where he was trying to use his shoulder and
his body to lift his arm. If he continue's to try to do that what
affect would it have on his chest cage or his spinal column or
the pelvis ~ .
A. I do not think the fact that he tries to lift it will have

any. But if he has an imbalance of his muscles he may hav,e
some curve in his spine, which is not severe.
In other words, if the big muscle that goes across his chest,

which is weak now stays weak, his chest wouldn't ,expand,
wouldn't be as large as it is on the other side.

Q. Dr. Butterworth, have you undertaken any psychiatric
studies of this case to enable you to decide whether or not
there will be some definite emotional disturbance on account
of the residual disability being pres'ent ~
A. Not on this child, no, sir.
Q. Would that more properly be the work of a neuro-

psychiatrist ~ .
A. No, I do not believe this boy will be like that. I think

all people who have a rather weak arm or loss of an eye or
something like that will have a kind of defensive mechanism,
which they learn to live with.
They always fear hurting the other arm or the other eye

or something like that, because they know they
page 59 r only have a second one to use. But this little fellow

is awfully stable, and I believe he will settle off
all right.

Q. Suppose this transplanting operation would have been
performed, what disability would still remain ~
A. Well, I assume that you mean that if his muscle became

strong- enough to transplant ~
Q. Yes.
A. And then the operation were successful ~
Q. Yes.
A. He would he able to get his w:r:istup like this (indi-
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eating). Then if you get your wrist up like that you can
gr~p. But with your hand down like that he has lost his
gnp.
Q. Would it help the rest of his arm and shoulder~
A. Would it helpthat~ No.
Q. Did you call Dr. Troland in on the cag;e~
A. Yes, sir.
Q. And do you know whether or not he has been contiiming

to .see the boy~
A. Yes, sir.
Q. What is Dr. Troland's speciality~
A. Neuro-surgery.

Mr. Allen: That is all I have to ask the witness.

pag,e 60 r 'CROSS EXAMINATION.

By Mr. Sands, Jr:
Q. I take it from your answer to Mr. Allen's question of a

few moments ago relating to any psychological disturbance
that might be involved, in view of your experience with this
boy and your treatment of him, and your observations of his
r,esponse to pain and his other reactions that you think he is
pretty stable kind of a boy, and you don't think that there is
going to develop any material affect from a psychological
standpoint on him particularly, is that right~
A. That is right. The only thing, as I said, if this arm is

static, stays pretty horribly disabled as it is, he will always
have somewhat of a fear of hurting his other one.
Q. But outside 'of that you wouldn't ,expect any emotional

disturbance ~
A. No, sir. He is a pretty solid fellow.
Q. You have expiained to us about the hand, let's talk

about the hand. This transplantation. Those muscles have
improved, have they not, sir, to some ;extent since the date of
the accident ~
A. They appear to be better controlled., that he handles

them better, and if they may he a little bit stronger.
Q. And there is a possibility at least that that improvment

will continue to some extent, as far as the muscles
page 61 r are concerned ~

. A. To some extent.
Q. Should they reach the point that the transplantation is

deemed feasible, it is a fact, is it not, sir, that the tendons
can be transplanted and attached to these fingers to give him
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the outward, as far as his fingers are concerned, movement
that he now lacks; is that correct T
A. That is right. .
Q. And the same thing as to the thumb T
A. That is right.
Q. And that would depend in turn on these muscles

strengthening to the point that that would be feasible T
A. That is right.
Q. Is it also true, Dr. Butterworth, that that same type

transplantation of a ligament could be made to the upper
part of this arm to also give him mOViementthis way, and more
extent in that movementT
A. Yes. If you have a powerful musde in the forearm

you could take a person like yourself with a good grip and
can move those muscles up here and get flection (Indicating
on the body).

Q. And that ,vould depend-
A.. The question you asked me is would moving these affect

, the elbowT Not your last question, but the ques-
page 62 r tion before T

. Q. That is right, but I am speaking now about
improvement, now. Depending on his improvement there is
a similar operation that could also give more improvement T
A. That is right.
Q. With reference to the movement of the arm itself, have

you considered the possibility or feasibility of fusing the
shoulder, left shoulder, and that would 'enable him to use his
shoulders muscles, or, to put it differently: Look at me for a
second. He can raise his shoulder nowT .
A. He can control his shoulder.
Q. If that shoulder were fused, is it not a fact that he could

use that muscle to motivate that arm T
A. To gain a little abduction, that is right. Get away

from his body a little bit, that is right.
Q. And there again of course that would depend on the

decision related to the development that he might show, and
may I ask you this: Is it not a fact that his youth and his
attitude so to speak is tremendously in his favorT In other
words, isn't that trueT
A. That is right.
Q. Much more so than in an older person your age or

mineT
A. That is right.
Q. And I take it that the percentage of disability that would
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,exist, assuming these operations that we have been
page 63 r talking about were successfully performed, the per~

centage at which his present disability would be
reduced is pretty problematical at this stage, it would depend
to a large extent on the success of those operations, wouldn't
it, sir, and the extent of the success~
A. Yes, or whether or not you can do them. In other

words, I think it would be foolish to do his shoulder now
to get the hand up there that is no good after he gets it up
there.
Q. Then one is dependent on the other in that operation?
A. That is right.

Mr. Sands, J r : I 'have no further questions.

RE-DIRECTEXAMINATION.

By Mr. Allen:
Q. ,These operations that Mr. Sands is asking you about,

arE:ltliey delicate operations or not ~ '
, A. Not so very delicate. The main requirement is to have
good muscles to transplant.
Q. Does he hav,e those good muscles now to transplant?
A. No, sir, not now.

Q. Have you any assurance from yourexamina-
page 64 r tion of the boy and what you know that he will

, have them in the future1
A. No, sir.
Q. A boy 12 years old, injured as severely as you have

testified this boy was injured, does such an injury bring about
an emotional or psychiatric impact 1

Mr. Sands, J r: ',If Your Honor please, he has covered
that. The Doctor has answered that question.
The Court : Yes.

Q. I believe you testified that you didn't undertake to
make any study along that line 1
A. That is true, sir;
Q. You testified about shrugging shoulders. Does he

bring any muscles into play in shrugging his shoulders that
he didn't bring into play to do that before this accident hap-
pened? '
A. No. He has to bring them in more violently, and he



70 Supreme Court of Appeals of Virginia

Roger L. Jones.

does not bring in some that he did before. Let's put it that
way.

Mr. Allen: That is all.

Witness stood aside.

page 65 .~ ROGER L. JONES,
resuming his testimony, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen: (Continued)
Q. Mr. Jones; I hand you what purports to be a memo made

by you in reference to measurements of the highway.
A. Yes, sir.
Q. I will ask you to look at it and tell me whether or

not you made it ~
., A. I did. ,
Q. You made the measurements that are recorded there?
A. That is right.
Q. Tell us the width of the east bound lanes of that high-

way where the acGident happened.
A. The width of the east bound highway is 22 feet wide.
'Q. The 2 lanes ~
A.Th~t is the road. That is from the dividing strip.

That is the tarred section.
Q. It is both lanes going east ~
A. That is right. That is two of them; that is both 'Of

them.
page 66 ~ Q. And they are 22 feet,vide~

. A. That is right.
Q'. What is the type of highway there, the type of the hard

surface~
A. It is a dual asphalt.
Q. What type of shoulder is there ~
A. It is a dividing strip grass plot in the center there.
Q. The right shoulder going east, what type 'Ofshoulder is

that?
A. It is sort of a gravel dirt shoulder.
Q. Gravel and dirt?
A. Yes, sir.
Q. How wide is that sh'Oulder?
A.4 feet.
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Q. How wide is that grass plot between the east bound
and west bound lanes, from tar to tar ~
A. 39 feet.Q. 39 feet~
A. Yes, sir.
Q. How wide are the west bound lanes ~
A. That is the same, 22 feet.
Q. 22~
A. Yes, sir.

Q. And the shoulder over there ~
page 67 r A. That is just about the same, four fe,et, from

what I could measute.

Mr. All~n: \\7 e want to qualify him to testify as to the
tests he made. I understand Your Honor wanted that done
'out of the pres'ence of the jury.
The Court: Let me say this to counsel, for I don't know

whether' counsel recall: When you had the witness on the
stand you were getting ready to discuss with the witness
'Exhibits 5 and 6. I do not know whether you finished or
not.
Mr. Allen: I would like to have him indicate on those ex-

hibits about where he saw that bicycle track.
The Court: Let me ask about that. .

By the. Court: .
Q. Was there any normal end to those tracks~.
A. Well, from what T could. see you could see the tracks

,come, and from what I could honestly see it looks like. the
car-
Q. No, not your opinion. Just what you saw.

. A. V\l:ell,what I could see wris,where the bicycle was struck
and left.
Q. You didn't see the bicycle struck. What did you see

upon the ground about the tracks ~ Did the tracks end a
normal course ~

page 68 r" A. A normal course and the bicycle was over
in the .ditch. '.

, " .~

The Court : We should find out her~ the end of the bicycle
tracks. '
Mr. Allen: That is right, sir.
Q. Can you point out to the jury where the bicycle tracks

came to a end (Indicating 'on photograph) ~
A. Let me see-
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'By Mr. Allen:
Q. That picture is looking east.
A. Yes, I see it.

By the Court:
Q. Turn it around and let me see it.
A. Here (Indicating).

Mr. Allen: Let him put a mark there. You want him
to put a mark there ~ .>

. The' Court: I just wa.nted to see just what the situation
was.

Note: Witness now marking on Plaintiff Exhibit 6.

The Court: Let the record show the witness has marked
with an X on Plaintiff Exhibit 6,

By Mr. Allen:
Q. That indicates whaU

A. Where I saw the bicycle stopped.
page 69 r Q. Where you saw the mark of the tire stop?

A.That is right. When I pic~ed it up.
Q. About how many feet along there did you trace that tire

mark up to the point it stopped?
A. I went back about 50 feet back from where the bicycle

stopped.
Q. When you got up there and followed the tire mark as >

far as you could, when the tire mark came to an end which
way was the mark pointing when it came to an end~ The
tire mark, in which direction-

Mr. Sands, Jr : Which end?

Q. (Continued)-the last end east, the eastern end-that
is the end toward Richmond where the tire mark stopped,
which way was it pointing~ >

A. Going toward Richmond, east.
Q. What I am getting at is: Was it straight 01' curved

either' way? .
A. From what I could see ~t w~s. straight .

. Q. Up to the point where it stopped ~
» A.. That is right. >

Q. Did you look at it good?
A. I did. Made a point to look at it.
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Q. You might tell us where the bicycle is.

Mr. Sands, Jr: He might designate that.
The Court: Yes. Mark that with the letter" B."

page 70 ~ Q. Put the letter "B" on the picture where you
found the bicycle. . ".

A. This picture distorts the road. To mark one place it is
kind of a little incline. To put that mark on the picture, I do
not believe you can make it out.

By the Court:
Q. With regard to the point "X" that you have already

placed on the picture, how far east or west did you find the
bicycle~
A. I guess about five or six feet, or more..
Q'. Which way~
A. From the-
Q. From the point of the accident?
A. That is right.
Q. Whereabouts with respect to the hard surface of the

road~
A. Where the bicycle was laying? It was in the ditch.

By Mr. Allen: (Oontinued)
Q. Where you have put this "X" on Exhibit 6, state

whether the road ther'e is level or on an incline, and which
way the incline would be.
A. It is a slight incline. Not too much. Just a slight

incline facing the east. In other words, going toward Rich-
mond. .

page 71 r By the' Court:
Q. Uphill or down?

A. Uphill.

By Mr. Allen: (Continued)
Q. How much uphill ?
A. I wouldn't say very much. Not enough so you could not

see the rest of the :r6ad. It is just a slight incline there.
Q. Now, you are looking at Exhibit 5. . '
A. 'rhis is more like it. I can see here just about where

that thing was. It is a mailbox there. I would say approxi-
mately where that white spot is where I found the bicyde
over to the right-hand side.
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Q. Put a "B" over there, then.
A. Yes.

"Note: Witness marking "E" on photograph.

Q. Can you put the ,eastern:end of the bicycle track on that
picture ~ Could you locate it on that picture ~ -
A. Well, 'it was 'out. on this shoulder. That is where the

tracks was at. Because I couldn't see them on no tar
road.

Mr. Allen: Now we want to bring up the other question,
if Your Honor, please, the question I mentioned a moment
ago.

page 72 r

Jury out.

••

•

•

•

•

" .
•

•

•

•

Q. Mr. Jones, did you go to the place where this accident
happened on a night some time ago with visibility

page 73 r like it was on the night of the accident, with an
automobile with standard low and high beam lights

and a boy riding on a bicycle in order to determine how far
you could see running on low beam lights ~
A. Yes.
Q. State first of all-

Mr. Sands, J r: Let it be understood that I am reserving
the right to make objection to this line of questioning.
The Court: That is understood. I am just allowing coun-

sel to test it out at this point.

Q. State now the conditions that night that you went there.
First, about what time of night was it ~
A. The approximate time of night was about 8 :30 or little

later.
Q. What"were the conditions with reference to being able to

see as compared with the night the accident happened ~
"A..Well~
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The Court: Let him describe what the weather conditions
were.

. A. It was pouring down raining. It was last Wednesday
night, or last Thursday night. I am not sur,e which. It was
that night it was raining awfully hard, and I wanted to put

my mind at ease just what the conditions would
page 74 ~ be. So I ran a test on the same strip that this little

boy was hit on. He has a brother that is 15 years
old, and I put his bicycle in the trunk of my car and went up
there, and par~ed my car back off the road. I parked the
car on the side of the road and let him get on his bicycle
without any lights or reflector at all, and ride in front of me
. about 100 to 200 feet, and I put my low beam lights on and
I could see him just as good as day.

By the Court:
Q. 'Nhere was he riding 7
A. On the shoulder of the road, the way the other boy

was riding. And it was pouring down raining at the .time.
It was really a nasty night out.
He had to wear his raincoat it was so bad. You could

see way up the road. The road was good. It was no doubt
about the road being fogged or anything, rain coming down
li~e that I would say it was' a worse night by far than the
night of the accident.

By Mr. Allen: (Continued)
Q. In making- the test was anything on the side of the

road like a mail box or post or anything by which you could
watch the boy and then step it off~ .
A. There is a paper box, Times-Dispatch deliv,ery box up

that road from where I started about 500 to 600
page 75 F feet from where! started riding and watching the

. boy on tbe bicycle.
Q. Well now, where was your automobile in the high-

way?
A. I was on the right-band side of tbe highway.
Q. Going east?
A. Tbat is rigbt.
Q. Did you step the distance after you had marked it by

some objecU Did you step the distance as to how far you
could see tbat boy, that bicycle, on low beam lights?
A. Yes, sir, I did. I stepped it off in long steps, yes,

sir.



76 Supreme Court of Appeals of Virginia

Roger L. Jones .

.., Q. How many feet a step ~
A. Oh, I would say three hundred feet.
Q. I mean, how many feet did you step at a time ~
A. 3 feet to the yard. I stepped a good yard. I stepped it

as far as I could step apart, long steps.
Q. How far was it that you could see?
A. Approximately 300 feet or better.
Q. I mean see the boy.
A., Oh, from where I could see the boy?
Q. Yes.
A. I could see him, oh, 500 yards or better on down the

road, until he got clean out of sight, in other
page 76 ~ words.

Q. Come back to a distance of 150 feet. Did you
step that distance, say 50 yards ~
A. Just like I told you, there is a mail box from where I

let him start in riding-there is on that picture there, there
is a drive in restaurant, and I let him start in front of me
there at that drive in restaurant, and start out and get, oh,
I guess 75 or 100 feet in front of me and then I got on
my car and followed him, and I slowed down and I could see
him go on for at least 300 feet or better on up the road.

By the Court: ,
Q. How fast were you driving ~
A. Oh, I was driving slow, Your Honor, at the time. Just

running a test. 20 miles an ,hour, something like that.

By Mr. Allen: (Continued)
Q. On the night of the accident were any lights on that

highway at all along there, electric lights of any kind on that
side?
A. On the side of the bicycle, no, but on the opposite side

there is an open air theater that has a great deal amount of
light on it, and a filling station almost opposite from where the

accident occurred. And they have quite a great
page 77 ~ deal of lights. .

Q. Did you notice the differ1ence in your high
beam lights and your low beam lights that night, in making
that test~
A. Yes, sir. The high beam lights have a tendency to shine

straight in front of you. In other words, they are more or
less cOVieringthe main highway, where your low beam lights
will switch off to your right approximately 150 feet or better.
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In other words, my lights on my car cover the whole right-
,hand side of the ditch, shoulder and all. '
Q. On low beam1
A. 'On low beam.

Mr. Allen: That is all.
The Court: I rule the evidence is inadmissible.
Mr. Allen: We save the point, if Your Honor, please. We

think the test was made under similar conditions, and we
have a right to introduce it, sir .

,page 78 ~

Jury in.

•

•

•

•

•

•

•

•

•

•

ROGER L. JONES,
resuming his testimony, as follows:

CROSS EXAMINATION~

By Mr. Sands, Jr.:
Q. Mr.. Jones, at the time that you went down right after

the accident to the scene of the accident, I believe you stated
that ther,e was mud on the shoulder, is that correcU
A. Well, it was damp, yes, sir.
Q. SO that you could see the tire marks of the bicycle on

there 1 .
A. Yes, sir.
Q. Talking for a minute about the light on the bicycle, I

believ,e you said these two lights were hitched on the same
circuit, so to speak, and they worked by a generator 1
A. That is right.

Q. Am I correct in saying that that works sort
page 79 r of like these old T-model F'ords, the slower you go

the dimmer the light ~ets, and as you speed up the
light g-ets brighter 1 .
A. In other words, it 'will go to a maximum, you see.
Q. You mean it will go out completely if the bicycle IS

stopped, but it always burns a little-
A. It will burn a little bit if the wheel turns .
. Q. And the faster the wheel goes the brighter it gets 1
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'A.' Yes, sir. ,
Q. I believe also you did say that this road slanted uphill

at the scene~
A. Yes, sir. It has a certain degree of upgrade there.
Q. The next day you stated that the wires had been pulled

loose, but that you hitched it back up and tested it again the
next day. How did you make this test ~
, A. Well, I put the wheel back in the front sprocket, in
other words, and after that the taillight was the only one that
was, loose. Evidently the force of the blow took it. I con-
nected those 2 wires back together and I spun the wheel like
that, and the light came on all right. The bulb burned, but the

r,ed part had been knocked out. It looked like it
page 80 r had been broken or had been knocked out. But the

bulb itself burned.
Q. This reflector that you were talking about on the rear,

was any part of that left on the fender of the bicycle~
A. If I recall, the frame part holds the reflector itself

was gone, but the little screw that holds the reflector onto
the fender was still there, but the reflector, was knocked
off.
Q. The glass and metal were both gone~
A. Yes, sir.
Q. Can you tell us approximately-I know you have put an

"X" mark on that picture as to where the tire marks ended.
As I understood you to say, they were going straight ahead
when they did end. Are you positive of that ~
A. Y,es, sir.
Q. At. the point they ended, how far were those tire marks

from the hard surface ~
A. It looked to me like they were right on the dirt, right

in the dirt. Looked like they were still in the dirt. You
could still see where it looked like they crumpled up.
Q. I think probably you misunderstood my question. Here

is the hard surface going along here wher,e the edge of my
hand is (Indicating to the witness). Here is the dirt shoulder

over here.
page 81 r A.That is right.

Q. Those marks were in the dirt or mud, or what-
ever it was there, the bicycle marks ~
A. Yes, sir. ' '..
Q. How far were those marks from the macadam part of

the hard surface ~
A. About a foot .. Looked like about a foot, to me.
Q. You said the bicycle went in .the ditch. Could you give
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us approximately how far the bicycle was from the- hard
surface~
A. Let's see. That shoulder there is 4 foot. That ditch

is about 2 foot. It is kind of slanted down like this. The
bicycle was laying in the ditch. I would say at least 6 feet
or more. I do not mean from the impact, now, I mean over.
Q. I mean directly out from the hard surface of the road.
A. From where they left off th.e tracks ~
Q. Yes. .
A. Oh, I would say at least 7, 8 to 10 feet.
Q. Over in the ditch ~
A. In the ditch, yes, sir.
Q. I believe you stated you figured it was about how far,

5, 6 or 7 feet east of where the tire, marks
page 82 r ended ~ ,

A.. That is right. I didn't measure it. I don't
know for sure exactly, but that is just approximately the
distance. .

Mr. Sands, Jr: I have no further questions of the wit-
ness.
The Court: , Then the witness may stand aside.

Witness stood aside.

ED,VARD 1. GERSHOWITZ,
a witness introduced in behalf of the plaintiff, first being duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Have you been sworn ~
A. Yes, sir.
Q. Will you state your name~
A. Edward 1. Gershowitz.
Q. Your age~

A.39;
page 83 r Q. Your occupation ~

A. Business representative Sheet Metal "Vork-
ers, President Richmond Building Trades. .
Q. What trade are you familiar with ~
A. Well, I am more familiar with the sheet metal worker

than any other trade, of course, but I am familiar enough
with most of the others that I can follow a man's work or
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follow the progress of the job by seeing what is going on;
like that. ,

Q. Are you sufficiently familiar with them to know the type
of men that they will not take in the trades ~

A. Yes, sir.
Q. With reference to disability1
A.Yes, sir; I believe so.
Q. Let's assume a boy 12 years old is injured in the

brachial plexus nerves of his left shoulder to an extent
that he has lost 80 per cent or more of the ability to use that
left arm, hand and shoulder.

Can you tell us whether or not he would be accepted in ,any
of the trades that you are familiar with to work in if that con-
ditionoontinues ,~

A. No, sir, I know of no trade where he could find work
that way.

, Q. Can you tell us the wage that is paid in those
page 84 ~ trades ~

A. W,ell, they each vary. There isn't much
variation, but the wages average between $2.75 an hour
through $3.50 an hour. Each of the respective crafts, of
course, have their oen wage 'scale.

Q. Could you give it to us on a yearly basis ~
A. I would say that the average mechanic would earn $6,-

000 a year or better, according to the work schedule and work
load in the particular area.

CROSS EXAMINATION.

By Mr. Sands, Jr:
Q. The work that you have had refer'ence to I take it, is

that part of the trade that relates to manual work, isn't that
correct, sir, or work with the hands ~

A. That is right. They are all of the trades that I am
familiar with are in the building description that would have
to he of necessity involving a certain, amount, of manual
work.

Q. I take it you would not have reference to a desk position
or a desk job or office job, or anything of that type, would
you~

A. No. I would not. There are craftsmen that go into the
office,but before they get there they have got to have a lot of

field experience to understand the situation ,on the
pag 85 ~ outside.

Q. What would you say as to a man who had 50
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,per cent use of one arm and the complete use of the other-
50 per cent in the left arm, and complete use of his right
.,arm,would he qualify in some if not many instances ~
A. I do not honestly think so, becaus<eright at the present

time I could not think of a single place where in the con-
struction industry a man with limited use of either an arm
or leg, or with some defect, could get along.
In fact, from past experience, a man with one eye has

been declined certain type work because when and where
you have to work, and how you work, you can endanger so
many other people. '
And a person with a defect, as far as I know, is-well,

they kind of shy away from putting them to work on' con-
struction jobs. .
Q. You are speaking now of constru~tion jobs, aTe you ~
A. Yes, sir . Well, all of the construction industries. I

would say about 70 per cent of the work is in actual con~
struction. A portion of it, of course, is in maintenance,
or 'going-back into places where there is work that has to be
changed, or something of that sort.
But there are always more than one man involved as, a

rule.
Q. Do I understand you then to say that in those

page 86 ~ trades that you mention that any defect such as the
fact a person has only one eye or small defect in an

arm or leg would keep a man out ~ '
A. I wouldn't say 100 per cent, no, because I imagine

ther,e are extenuating circumstances.
But as far as I know, and from experience that I have

had, I have never seen anybody with a defect on a job.
Q. You never have seen a man with 5 per cent disability

in his wrist on a job~
A; Oh, five per cent ~ I thought you meant more. I have

more than that in my wrist.
Q. What about 10~
A. I do not know how far 1'0 per cent .would extend.

But.I do know that I have seen a man on the job that had a
stiff knee or stiff ankle, but he was physically able to get
around the job .and perform his job.
Q. That is the test, is it not?
A. Sir?
Q. Isn't that the test?
A. Yes, but it is difficult to say that any man can perform

on a job with one hand, wher;e in many cases it is so difficult
to do it with 2. '
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Q. I didn't ask you but about one hand. I understood you
to say that any defect-

A. N'O,what I said was is they shy away from
page 87 r it. I have seen that.
. . . Q. It is no fixed rule, is it?
A. No, sir.
Q. It depends on the employer in ,each instance, does it

noU
A. I imagine so.

Mr. Sands, Jr: I have no further questions.

Witness stood aside.

page 88 r HAROLD B. BOYD,
a witness introduced in behalf 'Ofthe plaintiff, first

being duly sworn, testifi,ed as follows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Mr. Boyd, will you state your name, please~
A. Harold B. Boyd.
Q. How old are you, sir ~
A.40. .
Q'. What is your 'Occupati'On1
A. I am now president of the Virginia State A. F. of L.-

C. 1. O. I am. a pipe fitter or steam fitter, do pipe work as
a tradesman.
Q. Ar,e you familiar with the industrial trades 1
A. I have worked for the last seven or eight years with the

Apprenticeship Division 'Ofthe United States Department 'Of
Labor in the Middle Atlantic, and with all of the building
trades and other trades on the apprentice training.

Q. -Are you sufficiently familiar with the trades to express
an opinion as to whether or not a man who has injured
in his left shoulder in the brachial plexus nerves, which

control his left arm, injured to such an extent that
page 89 r his left arm is disabled 80 per cent or .more, are

you in a position to say whether or not he could.
get a job in the trades 1 .
A. Mr. Allen, I think thritin experience you see these people

'taken care of b~Temployers.
Q. You mean where the accident takes place in the employ-

menU
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A. If it happened on the employment, certainly, there has
been a tendency to take care of those employees. But I think
in our apprenticeship training program wouldn't t'ake any
person in with those disabilities today. The Department of
Labor and dur apprenticeship programs usually ask for good
physically qualified people, most. times with high school
educations, and people that we know are physically fit to be-
come qualified as a journeyman.
Q. Would they take in a man in the condition this boy is in,

as I have described him?
A. I do not think so. That is my personal 'Opinion. If he.

did~ 't have any contact previous to his injury.

Mr. Allen: That is all, Mr. Boyd.

CROSS EXAMINATION.

By Mr. Sands, J r :
Q. The type employment that you have reference to relate

largely to manual work, isn't that right, sir?
page 90 ~ A. Yes, sir.

Q. And is it not a faetthat that would depend
entirely upon the person doing the employing in each in-
.stance and what he wanted and what was available to him?
A. I am sure that there is no fast rule.
Q'. There is no hard and fast 'rule?
A. Na hard and fast rule.
Q. And you have seen some men working under same type

disability that were a lat better workers in their particular
field that they were in than some men that were 100 per cent
all right, depending upon their ability, personality and other
things, isn't that true?
A. Yes, sir.

RE-DIRECT EXAMINATION.

By Mr. Allen:
Q. I am talking, Mr. Bayd, about the man who had never

warked in the trades, and never been an emplayee, and
comes and applies far a job with a disability like this boy
has gat.
A. I thought I made myself clear. I know of no employer,

or know 'Ofno apprenticeship group, wha da nat loak at the
qualifications enough from the employee to see whether he
will qualify and they will examine the applicant applying far
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the job, and he usually in all cases must be physi- .
page 91 ~ call fit.- He must hav,e a good education. '

When we ask the question if a man would hire
'somebody,there is a difference in that than when you start
somebody out to learn a trade, that is differ,ent from hiring a
man that is already in difficulty.
I do not think that any of the app.rentice-type programs

that I have worked with would take a boy in and try to teach
him this type of trade if he had this difficulty to start with,
. as a young man.

Q. I forgot to ask you what the earnings are in those
trades that you have referred to, annual figures, if you
Mn' '
A. Well, I have worked as representative now for the last

six or seven years in all the labor movement in Virginia,
worked with industrial workers, with 'building trades. Also
printing trades.
They run all the way from $4,000.00 up to 7 or 8. or $9;-

000.00. Very few under $4,000.00.
We do have some that are affiliated with the common labor.
Q. What about a sheet metal worker; could he get in that

trade, and what about the pay'
A. Pay of a sheet metal worker' Roughly around $6,-

000.00, if it is complete employment. And it has been for
the last 15 or 18 years around Richmond. Good

page 92 ~ first-class workers in; the trade, that type men
have had steady employment. .

Q. How about sheet metal welding'
, A. I do not think a man could learn welding and handle 'a
torch and do the work he has to do with one hand.
Q. I mean, what about the wages'
A. About the wages'
Q. Yes.
A. It. is roughly between five and six thousand dollars a

year.

Mr. Allen: That is all.

Witness stood aside. .

L. L. RUSTAD,
a WItness introduced in' behalf of the' plaintiff, first being
duly sworn; testifi,ed as follows: '
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DIRECT EXAMINATION.

By Mr. Allen:
Q. Mr. Rustad, would you state your name, please~
A. L. L. Rustad.

Q. How old are you ~
page 93 ~ A. 61.

Q. What is your occupation~
A. Carpenter. I have been representing the carpenters

local and have been financial secretary f~r the' past 15
years.
Q. Are you sufficiently familiar with the requirements of

that trade to say whether or not a young man with an injury
to his arm, left arm, to an extent that he has lost 80' per
cent or more use of it would be acceptable in the trade, to
begin with ~ .
A. Y,es, sir, I am familiar. I know that he could not.

I experienced it. I had to lose a year from a trade with a
broken arm until I could get strength to use it.
Q. The testimony is here that this boy's injury is per-

manent to the ,extent of 80' per cent or more loss of use of that
arm, and my question is: ' .. '.
: Could he get in any of those trades you are talking about,
to begin with ~ .
. A. I do not know of any trade in the construction industry
where a person ""ho has lost an eye or an arm would be ac-
ceptable. .
Q. What wages are paid in those trades ~ Give me on an

. annual basis, if you can, please. .
A. During the pa$t 15 years I think the wages for con-

struction workers would run from possibly a low
page 94 ~ at $3,60'0.0'0' up to $6,0'0'0.0'0'. Of course, they are

on an hourly basis, and the annual wage is some-
thing we can't figure very close.

CROSS EXAMINATION.

By Mr. Sands, Jr:
.Q. What would be your thought as to the percentage Mr.
Allen has asked you, 80' per cent, what would you say about a
man who had full use of one arm and 50' per cent use of the
other~ .
A. He could not work in our trade.
Q. Couldn't be a carpenter at all ~
A. Not in construction, no, sir.
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Q. I am speaking 'Ofbeing a carpenter and learning the
w'Orkas a carpenter.
A. I do not know how.
Q. Your doors would be shut t'Ohim1
A. Couldn't manipulate tools, he couldn't manipulate him-

self in climbing and going about the work.
Q. That wo.uld depend on the individual t'O some degree;

wouldn't it, sir 1
A. How do you mean that1
Q. Wouldn't it depend on l,'t man's will to do something

and his go-g,et-it-tiveness1
A.. His production I think would not.

page 95 r Q. Your doors would be shut 1
A. The possibility is he could produce' some in

construction if he had 50 per cent disability, but he would not
be able to produce mechanics requirements.

Q. Your doors would be shut to that man 1
A. Sir1
Q. Your doors would he shut to that man, a man who is

perfectly capable, had 50 per cent use in one arm and ex-
cellent use of the 'Other,and was capable and was aggressive,
intelligent, you mean to say your doors would be shut to him
if he had 50 per cent loss of use in one arm, and he would not
be acceptable as a carpented
A.. I couldn't imagine him being acceptable as a carpenter,

no, SIr.

Witness stood aside.

GARLAND P. JOHNSON, SR.,
a witness introduced in hehalf of the plaintiff, first being duly
sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Mr. Johnson, will you state your name,

page 96 r please ~
. A. Garland P. Johnson, Sr.
Q. 'iVhat is your occupation ~
A. Painter and decorator. Since 1949, I have been business

representative of the painting and decorating local union.
Q. Are you familiar with the requirements of the workers

in that trade, and could you tell us whether or not a young
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man having lost 80 per cent or more use of his left arm
would be acceptable in your trade 7
A. As an apprentice boy7
Q. Yes.
A. The only thing I could see about that would be was

his father or somebody a contractor, and through sympathy
or something like that, but normally we would require that
he be in the best physical condition that he could be in:
Our work is a little more dangerous iIi climbing and that

kind of stuff than most of the other trades.
Q. Of course, if he had been 'working and was a good

worker and was hurt on the job, you would be mor,e lenient
with him7
. A. I would try to prevail upon the contractor to do it, yes,
SIr.

Q. Do they have to go through an apprenticeship ,before
you can receive them in the trades at a1l7

A. They register as an apprentice with given
page 97 r contractors, or indentured to the apprenticeship

committee, and then they work, most of them in
most cases, they work with one contractor until he finishes his
trade. ,
Q. Would he be allowed to register 7
A. Not with us, no, sir.
Q. What are the wages in those trades that you have

referred to 7
A. ,7V ell, it wouid be painting, decorating, paper hanging,

sign painting and glass installation. We embrace a lot of
trades. I would say yearly from $4,500 to $7,500.00 a y,ear.

Mr. Allen: That is all, sir.

CROSS EXAMINATION.

By Mr. Sands, Jr:
Q. Mr. Johnson, you have heard the other testimony in this

case. Do you require a person to he a perfect physical
specimen, too, regardless of the man's intelligence or ability 7
. . A. I. beg.your pardon 7
Q. Do you require perfect physical specimens, too7
A. I wouldn't say perfect, no, sir. I wouldn't be qualified

to tell you that, sir. Just an oral examination.
Q. \7Vheredoes perfection end7 Do you mean to

page 98 r say a man with all of those other capabilities and
intelligence and aggressiveness and the use of all



88 Supreme Court of Appeals of Virginia

Norris Robert Hodge.

of his faculties except one member, and that member 50 per
cent, that he would be disqualified ~
A. If it was left to my judgment I would, yes, SUo

Witness stood aside.

NORRIS ROBERT HODGE,
a witness introduced in behalf of the plaintiff, first being
duly sworn, testified as follows:

DIRECT ,EXAMINATION.

By Mr. Allen:
Q. Would you state your name ~
A. Norris Robert Hodge .

. Q. What is your occupation ~
A. At the present time mechanic and bus driver.
Q. For whom do you work~
A. Bon Air Transit.
Q. You live at Bon Air~

A. That is correct .
.page 99 r Q. Did you happen to go to the scene of the

accident in question the night that this young man
here was hurt ~ '
A. I did.
Q. What time did you get there ~ .
A. It was between six and seve.n0 'clock, but I do J+otknow

exactly.
Q. ,¥hat was the condition of the' weather when you go.t

there, Mr. Hodge ~
A. The weather was and the road conditions were very

bad. I mean at that time.
Q. Was it raining or not?
A. J list before that I went over there it had been rain-

ing, but at approximately 15 or 20 minutes later it was not.
But along about that time it had been raining.

Q. Did you see Mr: Fellers there ~
A. Yes, sir, I did.
Q. Do you remember whether or not Mr. Roger Jones was

there to the scene at the time ~
A.. Not at the tiIIle, no, .sir.
Q. What say~
A. Not at the time that I was ther:ehe was not .. He came

later.
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Q. Did yau hear Mr. Fellers make any statement abaut haw
the accIdent happened ~

page 100 r A. Nat at the particular time until Mr. Janes
arrived. We had the bay in the statianw,agan.

He came up, and I wauld like ta say first that Mr. Janes
.seemingly got the impression I was the man that hit him.
I tald him that I did nat. Sa it was Mr. Fellers.
He asked him haw did he hit him, 'Or why he hit him, and

he said he just didn't, yal! lwo~ see hiIll, He wMclas~an
him. ~
, ""<r"'I>a yau recall haw long it was befare the State Traaper
.gat there after you gat there ~ . .
A. I would say 'Offhandabaut approximately 20 minutes 'Or

samething like that. I wauld say fram the time if I recall
I called, samebady came and asked me ta call the Traoper 'Or
get same ward and get help, I called. I would say 'Offhand
about 20minutes, I wauld say.
Q. Did any ather cars came up befare the Troaper gat

there ~ Did any ather automabiles came along and stap ~
A. Not that I recall, I da nat believe sa. There was one 'Or

twa, yes. One man there I believe when I gat there, standing
there, but I do not believe anybody else at that time.
Q. Did many gather while you all wer,e there, many cars

come up~ . .
A. Not befare the ambulance got there, no.

page 101 (Hadn't too many gat there.
. Q. After the ambulance got there and before the
ambulance left did many cars come up ~
A. There were a few. I wauldn't say how many, dan't

know exactly.

CROSS EXAMINATION.

By Mr. Sands, J r :
Q. Mr. Hodge, there was nothing ther,e blocking the high-

way, was there?
A. No, sir.
Q. You do not know how many cars went by and did nat

s~p? . ..
A. Well, at that particular time-you mean after I gat ta

, the accident?
Q. How long after the accident did yau get ther,e?
A. How long after?
Q. Yes.
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, A. I would say offhand mayhe 10 minutes, because I
called and then went over there.
Q. You do' not know what passed there before you got

there 1
A. No, sir.

Q. And when you got there you weren't paying
page 102 r particular attention to the traffic, were you 1 .
, A. I really was not. I was trying to help the

boy. '
Q. You were trying to help the boy 1
A. Yes, sir.
Q. You do not know whether cars came by, you'do not know

whether they came by and didn't stop 1
A. To tell you the truth, no.
Q. It was a bad nighU
A. It was.
Q. And visibility was bad r
A. Yes, sir.

o Mr. Sands, Jr: I have no further questions.

RE-DIRECT EXAMINATION.

By, Mr. Allen:
, Q. Mr. Hodge, where was Mr. Fellers' car?
A. It was just as best I can recall the right was off of the

shoulder of the road. I believe the left was approximately
right' near the shoulder. I do not recall ,exactly.
'Q. You do not recall exactly1
A. It was near the highway.

Q. On the right side 1
page 0 103 ~ A. ,.Going east.

Q. Was it over as far as the ditch1
A. Well, the right front end was approximately in the ditch,

somewhere near the ditch.

Witness stood aside.

Mr. Allen: If your'Honor please, ,"vehave here the depo-
sition of Dr. Troland who is out of town. We would like for
Mr. Maurice to get in the witness chair, and I will read the
questions and let him read the answers to the jury. Prob-
ably that may be better.
The Court: Any objection to that procedure 1
'Mr. Sands, Jr: No, sir.
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page 104 }-

• • • • •
Note: At this point the deposition of Dr. Charles E.

Troland is read to the jury, said deposition being filed among
the papers herein.

Mr. Allen: If Your Honor please, I would now like to read
these interrogatories- '
Mr. Sands, J r : If Your Honor please, I obj,ect to that ..

It would not be' proper to read the interrogatories with the
defendant himself present, unless it were for the purpos'e
of rebuttal, any more than it would a deposition. What is the
purpose 1,

Mr. Allen: AdmIssion against interest. The
page 105 r Supreme Court of Virginia has expressly held that
, interrogatories propounded by the plaintiff may
be read by the plaintiff, but they may not be read by the de-
fendant unless the plaintiff omits to read them, then the de-
fendant may read those. . '
Mr. Sands, Jr : I do not think they can be read \inless'

they are used to try to impeach the witness. You cannot
go oVlerthe same ground again. Mr. Allen asked most of
these questions verbatim this morning, and he answered
them just as he did in the interrogatories.
The Court: What is the 'purpose of iU You had him

on the witness stand. 'Vhat is the purpos'e? ,
Mr. Allen: The purpose is this: These interrogator\es

were sued out. They were filed in the Clerk's Office, and
under the law we have a right to introduce them iIi eviqence.
We are not confined to what he says.

The Court: What is your purpose for the in-
page 106 r troduction of this in evidence in view of the fact

, you did have him on the stand?
Mr. Allen: Just additional evidence. We have a right

to introduee that under the law.
The Court: It seems to me they would be only duplica-

tion.
Mr. Allen: Maybe some parts would be duplication.
The Court: My understanding of it would be, if you have

him on the witness "stand and ask him questions, you have a
right to ask him any questions that are admissible and rele-
yant, and if. he on the stand testifies contradictory to any
previous statement that he-has made, then the interrogatories
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may be used for the purpose of impeachment. You cannot
accumulate the evidence like YoOupropose.
. Mr. Allen: I beg leave to differ with you, but I am not
going to insist on it at this time.' I am not waiving my point
at all to introduce them after he testifies, and if I am going

to waiv,e my right to introduce them by so doing,
page 107 r I want to save that point now. .
, You may rule when that time comes that they

are not altogether contradictory, and we will have to be
searching through the interroOgatories to determine which are
contradictory. I do not think that is the law. I think when
you sue out interrogatories the plaintiff has a right to in;.
troduce them if he wants to. They are sworn to. They are
signed and sworn to by the defendant. He has a right to in-
troduce them under the statute, and under the decisions of the
Court of Appeals.
The Court: I am going to rule at this time that so much

of the interrogatories as are merely cumulativ,e of the testi-
mony you already have elicited from the witness may not be
introduced, because they are cumulative. They may be used
at this time, ar in your rebuttal stage, eitheroOne, for the
purpose of contradicting any of the evidence.
Mr. Allen: Y,es,I will submit to Your Honor's ruling very

graciously, but I would like to be thoroughly
page 108 r understood that I am not agreeing to that part

that we would be ruled out because they. are
cumulative.
Mr. Sands, Jr: If he wants to use them to contradict what

he did say on the witness stand, I have no objection to Mr.
Allen reading them.
The Court: I understand.

,M,RS.MADELINE R. JONES,
a witness introduced in behalf of the plaintiff, first being
duly sworn, testified. as follows:

DIRECT EXAMINATION.

By Mr. Allen:
Q. Mrs. ,Jones, will you please state your name?
A. Madelene R. Jones.
Q. I believe yau are the mother of this little fellow here?
A. Yes, sir.
Q., Do you recall the occasion of the accident that he became

involved in, do you recall the time?



.ClintonS. Jones v. Aluminum Window and Door Corp. 9'3

Madeline R. Jones ..

A. Not the exact time.
Q. Do you recall the occasion he was hurt and

page 109 r that y'Ouwent out there~
A. Yes, sir.

Q. Who accompanied you to the scene of the accident'
Did you go to the scene of the accident?

A. My husband took me.
Q. You went with your husband ~
A; Yes, sir.
Q. Who was there when you and your husband got there?
A. Mr. Fellers was there, and Allen was ther.e.
Q. The filling station man ~
A. Yes, sir.
Q. Did the State Trooper arrive before you did, or had he

.gotten there ~
A. Not when I was there.
Q. Did you go with the boy when he went to the hospital?
A. Yes, sir.
Q. Can you tell us to what extent if any he suffered on the

way to the hospital ~
A. He suffered right much. .
Q. Then after he got to the hospital, how about that ~
A. He was suffering right much then, too.

Q. Did you see him often while he was in the
page 110 r hospital ~

A. Yes, sir. I went two and three times a day.
S'Ometimes twice a day, and then again I would go three
times a day.

Q. During the first part of his stay in the hospital, what
have you to say about his suffering every time you went
there~ .

A. Every time I went there he was suffering.
Q. How long did you continue your visits two or three

times a day~
A. S'Ometimes twice a da}r, and then sometimes three

times a. day.
Q. For the whole time he was in the' hospital you didn't

go there that often the whole time, did y'Ou~
A. No, sir.
Q. Along toward the last how often did, Y'OUgo~

. A. Yes, sir. ' ,
Q. How often did you go along toward the last~'
A. Once a day at night.
Q. What was the general condition of health 'Of this little

fellow before he got involved in the accident ~ '
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A. All right, as far as I know. Never had been sick.
, .Q. Had he ever had any illnesses?

A. No, sir.
page 111 r Q. Was he going to school?

A. Yes, sir.
Q. Did he ever miss any'time from school before the acci-

dent?
A. Not much. Not unless he had a cold or something.

. Q. How much time did he lose as a result of the accident?
;. A.He lost a year, anyhow.
Q. Do you know whether or not he :missed a grade on ac-

count of the accident?
A. Yes, sir. They put him back a grade.
Q. Do you recall how long he stayed in the hospital?
A. He stayed in the hospital about' two weeks and four

days, I would say. .
: Q. What was his condition when you brought him home?
A. He was getting along pr,etty good, .but he still had

pains.
Q. How long did the pain continue? .
A. Mostly he would suffer from pains at night.
Q.About how long did it continue, if you know, a few

months, year or five months or six months or what?
A. I will say about six months.

page 112' r Q. Pain continued about six months?
A. Yes, sir.

Q. Does he have any pains now that you know of?
A. Sometimes, he said.
Q. What sort of boy was this with r,eference to activity

and that sort of thing?
A. Oh; he was active in just. about everything that they

done.
Q. Did he take part in sports like basketball and base-

"ball?
A. Yes, sir, he played ball. He played basketball.

. Q. Did he do any 'work around the .home or the house?
A. Yes, sir. He helped around the house.
Q. Has he been able to do any of those things since the

accident? .
A. No, sir. Some thing-she does.
Q. Did you see any difference in him before and since the

accident in his general makeup and temperament and so
furfu? . .
.A. T do not see.much difference in him.
Q. How did be happen to go to the store that night?
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A. I sent him to the store for br,ead.
page 113 ~ Q. You sent him for a loaf of bread?

A. Yes, sir.
Q. About what time did he leave home?
A. I would say he left home about six o'clock, somewhere

around that time.
Q. What was the condition of the weather when he left

home?
A. It had been raining, it was bad, but it had stopped

raining when I sent him to the store.
Q. It had stopped then?
A. Yes, sir.
Q. Is he still living at home¥
A. Yes, sir.
Q. What is he able to do now7
A. Well, he helps around the house a lot .. Doing different

little things that he can do.
Q. What difficulties if any does he have in dressing himself

and like thaU .
A. Well, he ,vill do pretty good, but I have to help him in a

lot of things.
Q. Could you tell us whether or not he is the type of young

fellow who is trying to overcome his difficulties7
A. Yes, sir, he does work at it ..
Q: Is he taking any treatment of any kind now? "

A. I have to give him that therapy.
page 114.r Q. What is thaU

A. Exercises. Exercise that arm. Bring it up
and out and everything.
Q'. How often do you do that?
A. Every day.

. Q. Do you still do that?
.A. Yes, sir.
Q. You do7
A. Yes, sir.

Mr. Allen: That is all.

CROSS EXAMINATION.

By Mr. Sands, Jr:
Q. Mrs.. Jones, where did Clinton go to school7
A. Old Broad Rock.
Q. Old Broad Rock?
A. Yes, sir.
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Q. And still goes there?
A. Yes, sir.
Q. What grade is he in?
A. Sixth.
Q. Before this accident what sort of, grades had he made?
A. He made fairly good grades. .

Q. How do they grade them out there, from one
page 115 r to one hundred, or do they use A's, B's, C's and

D's?
A. I think he made average grades.
Q. Do you know how they grade the pupils, the system Y
A. His was all right. S's and E's and D's. That is the

way they grade them, and he usuall)" gets S's.
Q'. What does that mean?
A. That means satisfactory.
Q. ill means excellent?
A. Yes,' sir.
Q. And U means unsatisfactory?
A. Yes, sir.
Q. SO most of his was what, satisfactorY1
A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. He is a pretty good student?
A. Yes, sir.
Q. And he is a good student now, I take it?
A. Yes, sir.
:Q"I On this night {that you sent ..him ou;t, Mrs. Jones,

did you know at the time you s'ent him that it was misty
and foggy out?
A. Yes, it was misty and fo~gy.

Q. And did you know he had to go over Route
page 116 r 60 down to the store? .

A. Yes, sir.
, Q. Did you know that highway was pretty heavily traveled?
A. Yes, sir.
Q. Did you tell him to stay off the bard surface?
A. I certainly did. I hav,e always preached it to him.
Q. Preached it to him not to goon the hard surface?
A. Yes, sir.
Q. And he knew .going on the hard surface was dangerous?
A. Yes, sir.

Mr. Sands, J r: I have no further questions .

• • • • •
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page 117 ~

• • • • •
DR. JACOB J. HLADYS,

a witness introduced in behalf of the plaintiff, first being duly
sworn, testified as follows:

DIRECT EXAMINATIOl'{.

By Mr. Allen:
. Q. Doctor, will you state your name, please ~
A. I am Jacob J. Hladys, MD.
Q. How old are you~
A. I am 42 years of age.
Q. Where are you practicing at this time~
A. At the present time I am practicing at 928 West Frank-

lin Street,- Richmond, Virginia.
Q. What is your specialty, Dr. Hladys ~
A. I specialize in psychiatry and neurology.
Q. Wh~t training and experience have you had to qualify

you for practicing in this specialty~
A. While I was in- the service I was battalion

page 118} surgeon, and for four and a half years I saw many
injuries to the nerv,es,especially gunshot wounds

.and schrapnel wounds, with the resulting paralysis to ex-
tremities.
After the war was over I decided to take training in neuro-

logy and psychiatry, so that January 1, 1950, I started my
training at the Veterans Administration Hospital in Rich-
mond, Virginia, and I remained there for four years.
During this time I saw many nerve injury cases. Since it

was not too long after the war and they were being sent to our
hospital for rehabilitation.
During this time I was in charge of neurology for six

months at which time I did all the neurological consultations
at a thousand-bed hospital,saf in all the neurosurgical con-
ferences in which there were to be operations on the nerves.
Sat in and made recommendations on all the physical rehabi-
litations. During this time conducted a clinic at the Medical
CoHeg-eHospital.
Q. Where~
A. At tIle Medieal College Hospital.
Q. Where~
A. In Richmond.
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/Q. Yes. ">"

A. Here for the students, and also one weekly conference
for the staff at the hospital. So that I saw many nerve in-

juries during this time.
page 119 ( Q. Go ahead.

A. And of course in my private practice I
continued to treat neurological disorders, and still go to the
Medical College of Virginia and see neurological patients.
Q. What is neurology 1
A. Neurology is the branch of medicine which is primarily

concerned with the diseases, illnesses and injuries of the cen-
tral nervous system. ,!Ve can describe the central nervous
system as consisting of the brain, the spinal cord, the cranial
nerves. They are the nerves that supply the face; the peri-
pheral nerves, which are the nerves in the ,extremities; also
the cordical spinal nerves which are the large tract of nerves
which connect the brain with the muscles.
Q. Are you what we call a neuro-psychiatrist1
A. Yes, I am.
Q. What is that, now1 'What is a neuro-psychiatrist1
A. That means that I have training in neurology and train-

ing in psychiatry, so I am a specialist in both fields.
Q. What is psychiatry1
A. That is the study and treatment of emotional and

mental illnesses, and I spend one afternoon a week at the
Medical College Psychiatric Clinic instructing students in

psychiatry, and I have presented many papers on
page 120 ( psychiatry to the McGuire Group on the behavior

problems of children, and causes of schizophrenia.
Diff,erent branches of psychology.
I have read a paper to the Virginia Neuro-psychiatric

Society on out-patient electric shock treatment.
And I would like to say I pioneered that form of treatment

here in Richmond, and also using intrav,enous barbituate
penathol, so that that technique is being used in the private
hospitals 'now.
Prior to my coming it was not done at all, and electric

shock treatment was not being practiced in the office.
, Q. How long have you been' practicing that specialty 'of
.neuro-psychiatry 1
A. Seven years.
Q. What medical schools did you study in 1
A. ,!Vell, I took my pre medical training at Richmond from

1934 to 1937, and finished my work in three years. It usually
requires four years.
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During that time I was an hQnQrstudent. Then I went toO
Hahnemann MedicalCQllege, Philadelphia, Pennsylvania.
I WQuldlike toOsay that the leading cardiac surge 'OnwhQ

is dQing all these QperatiQns 'On.the heart is a Hahnemann
graduate, and I am quite prQud 'Ofhim. .

Q. Did YQUat 'Ourrequest recently see ClintQn
page 121 r S. J 'Ones7

A. Yes, I did.
Q. State when YQUfirst saw him and hQWmany times Y'OU

have seen him altQgether.
A. I saw ClintQn twice. I saw his parents an the 4th 'Of

March. Then I examined ClintQn 'Onthe 5th 'OfMarch, and
then MQnday 'Of this week.
Q. YQUhave seen him three times 7
A. Twice.
Q. Did YQUexamine him 'Oneach QccasiQnfrQm the stand-

pQint 'Of a neurQ-psychiatrist 7
A. Yes, I did. I examined him frQm a psychiatric stand-

pQint and then again frQm a neurQIQgical standpQint.
Q. What were YQurfindings 7 .
A. Well, this boy presents three majQr problems. The

first problem certainly is obvious and a most distressing
problem, that is the paralysis he has of his left upper arm.
As he stated "I cannot use my left arm. I cannot bend

it. I wish so many times it would get back like it used to be,
sa I could use it."
He said, "vVitholit the brace my hand just hangs down.

I cann.ot bring my arm up, Ieannot bend it."
During this time while he was talking about

page 122 r his arm he was crying and depressed and tearful,
and was trying to cover up his arm with the

jacket sleeve.
He also complained of pain and stinging and numbness

a.nd tingling in the left' hand and wrist. .
In general he complained of inability to use his left arm,

. pain and nuJilbness in left hand; nerves, insomnia-which is
inability to sleep-depression, nail biting, poor memQry, feel-
ing of insecurity, and in:fcrlority and feelings of hopelessness.
'. 'Q.'What were your findings upon your examination 'Of
him, your objective findings 7 .
A. Well, I believe we will start off with the neurological

findings' first. .
Q. All right.
A. And discuss that. And then discuss the psychiatric

examination. May I use these charts up here 7
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Q. Yes, yes, we.have a chart.

Note: Counsel now produces chart for the use of the wit-
ness.

A. May we have both of them up here?

Note: Another chart is brought around.

A. (Continued) That is upside down. Let's see, we could
clip both of them together sort of like that (placing on display

stand). . .
page 123 r Of course, I would lik,e to say first of all I will

discuss a little bit about some of the nerves and
muscles that are damaged, and then when I bring the boy in
you can see from a practical standpoint the actual physical
damage.
Now, I would like to start off with how this thing hap-

pened. From what I was told this boy was riding a bicycle
and was hit by a car-

Mr. Sands, Jr.: If Your Honor please, we object to that.
If the witness can tell any history that relates to his findings
that is all right, but I do not want him to be going into de-
scribing the accident as though he had seen it.

By the Court:
Q. Is it necessary for you to do that?
A. Yes, it would be necessary from the standpoint of try-

ing to explain how he was injured and the damage that was
done in the nerve system. .

By M,r.Allen: (Continued)
Q. All you are talking about is giving the history of the

case?
A. Yes. I started to say that this boy received an injury

which threw hiin in the air with such force that his
page 124 r shoes were thrown off of his feet. Now, apparently

. . when he landed he must have landed on the left
side-

Mr. Sands, Jr.: If Your Honor please, we object to what
he must have done.
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Q. Tell the history that you got. The Court has held that
the doctors can give the history 'Ofthe case.

Mr. Sands, Jr.: My obj,ection is to the witness' statement
he must have done thus and so.

Q. Give the history. Give the hii?tory as it came to you.
A. Well, the history was given to me by the parents that

this boy had numerous abrasions around the left side 'Ofhis
head, and his clothing was torn severely on the left shoulder,
so that I have to assume from that that he apparently
struck-

Mr. .sands, Jr.: Objection, if Your Honor please.

A. I have to' assume from that-
Q. You may assume that he fell on his left shoulder, that

is all the testimony. He fell on his left shoulder.

The' Court : You may assume he got a blow on his left
shoulder. Whether he fell on it or hit a telephone pole is
immaterial to us at this stage.

page 125 r A. I assume he had a blow to his left shoulder,
and the reason I feel that he had a severe blow

to the shoulder is because in interviewing him he stated that
when he got up he had no f.eeling in his left arm and he could
not move the arm.
I did not see this boy after the injury. . I just have seen

him in the last few weeks. I am sure there is other testimony
about what the circumstances 'Or the findings were during
that time. _
To produce such a paralysis in the left arm, which is this

arm here (indicating), this would be the front and this is the
rear, would be this arm here (indicating on chart), and getting
to the nerves we have to assume that there must have been
damage to these groups of nerves which we call the brachial
plexus nerves.
Yousee, these groups of nerves communicate the muscles,

which are right here in the left arm, with the brain (indicating
on chart). .
.In other words, the brain gets the impulses that it wants to
move the arm, so the brain sends a message by what we call
nerves, and these nerves come from the spinal cord, which
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is right here (indicating an chart), and then in the upper
arm these messages-I will use the wards message instead
af impulse-these messages are transmitted through the

brachial plexus, this graup here, to.this entire arm
page 126 r (indicating an chart).

Naw, what has happened apparently there must
have been a vialent tearing af the plexus in this area invalv~
ing the brachial plexus, and is really made up of what we call
the 5th cervical, the 6th, 7th, 8th cervical, and 1st th'raracic
nerves. Naw, I as!,?umethat this was a seriaus blaw to.cause
a tearing af these nerv;es in this area, because to. the present
date this bay is nat able to. use that arm.
Naw, a little bit af descriptian about how these-now, this

brachial plexus I can"best describe it as the lacatian af the
ane-this is the anteriar view (indicating an chart). This is
the anteriar view af a persan. Naw, we call this space right
in here the supra-clavicular space. It is right in this space
behind the callar banes, these graup af nerv,es as they came
fram the spinal card emerge.
Naw, this is a very little cavering aver here. We have

skin, fascia, and latissimus muscles, which is very thin. So.
actually yau see there is very little pratectian to. a seriaus
and very impartant graup of nerves right here (indicating an
chart).
In this blaw I am sure yau received evidence that shartly

afterwards there was a hematama. In ather wards, there
was a lat of blaod.

The Cau~t: I dan't reIllember any testimany
page 127 r af that sarto

Mr. Sands, Jr.: Objectian to. that, if Yaur
Hanar please.
The Court: There has been no. testimony af a hematama.

Dan't yau assume (speaking to. the witness) what kind af
testimany has been presented. in the case. Yau must use
your awn testimany.

A. Wauld it be permissible far me to. say that I read it
fr~m the recards~

The Court: No., because this jury may nat have read the
recards.

A. Excuse me. We will leave that aut. At any rate, there
was an injury in this area to. these nerves. Because this bay
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is not able to use these muscles. This is the left side (in-
dicating). This is the side that is damaged. He has function
of this muscle (indicating). That is a muscle that raises the
shoulder. You will see in his chse he is oVler-developed,he has
over-developed this muscle to make up for these muscles that
are paralyzed (indicating). Actually this shoulder is ap-
proximately 1 1/2 inches higher than the right. This means
that he has over-developed this muscle to try to get some use
out of this paralyzed arm.
Now, this is the group of outside muscles. No,v, I want

to show you a little bit. ",Vetake this muscle off, I will come
. to this muscle later. We have a group of muscles

page 128 ~ called the supraspinatus, which I will point out to
you on the boy, and infraspinatus muscles.

Now, there is a paralysis here of these two muscles be-
cause there is an atrophy of these muscles.
No,v, these two muscles are supplied by what we call the

subscapularis nerve. This comes from the 5th and 6th
cervical nerve. You see right here (indicating). So because
he is not able to use those two muscles it indicates that there
has been damage to these two cervical spinal nerves, because
they supply this muscle here and this one here (indicating).
And the supraspinatus muscle is a muscle that elevates the

arm, it sort of does this (indicating) . And then the in-
fraspinatus muscle, right here, we say externally rotates,
it does this (demonstrating), in other 'words, brings the arm
out like that. Neither one of those functions is he able to
do. And the function of this nerve, the suprascapular nerve,
is to keep this arm by the side of the body.
Now this he is not able to do because his arm just hangs,

just hangs down. Just hangs down by gravity. He can
swing this left arm forward and backward, but this is done
more with the chest muscles and the trapezius, a back muscle.
But it is an aimless functiqn. In other words, you couldn't
say swing it six inches or eight inches or a foot or two feet.

Forward and back. He uses these muscles up
page 129 ~ here, and it is an aimless swinging and hanging

down of the arm.
Now, we will go on to another group of muscles. These

muscles that I am talking about are frequently referred to as
muscles of the shoulder, or deltoid, :whichare right in through
here. And up through here (indicating on chart).
Now, he has a paralysis of the trese major muscle which is

this one right here. This is the back. This is beneath these
two muscles. Here you can see a small portion of it. This
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is the trese major here on the left side. This is the trese
major an the right, right side.,
Now, this muscle rotates the arm internally, sart of does

this (indicating). You will see he won't be able to do
that.
Now, we also have another muscle, subscapularis, which I

do not see here actually. The best way to describe it is, it is
really behind these two muscles (indicating), it is a deeper
muscle. This muscle alsa has a function to bring the shoulder
and arm inwardly, this function is lost.
Now, that takes in what we want to talk about~ That takes

in most of the muscles of the upper portion of the back, which
is the supraspinatus and infraspinatus, trese major, and
subscapularis. Incidentally, these are all very large muscles,
as you can see. This muscle, subscapularis, actually extends

completely under here.
page 130 r Still another muscle of the shoulder, and this is

really one of the most important muscles of the
shoulder, is the deltoid muscle, as you can see here. From
the front. This is from the back view (indicating). This
muscle helps us to, what we say, abduct the arm. Actually it
rl:\.isesthe arm from the side of the body. This is completely
lost.
This deltoid nerve muscle is a very large muscle, as you

can see, coming down here, coming down here (indicating).
This muscle is supplied by the axillary nerve. "\Vhichin turn
comes from the 5th and 6th cervical nerves. Comes from the
brachial plexus, right through here.
In other words, this axillary nerve comes from the 5th,

which is right here, and the 6th cervical nerves, you see.
Which further pinpoints damage to the brachial plexus

right in this area, because as you see the previous muscles
of the shoulder girdle also come from the 5th and 6th cervical
nerves. So this very important muscle of the shoulder also
arises from the 5th and 6th cervical card, which means that
there is a very serious damage in this area which interferes
with the communication between the brain and the muscles
of the shoulder and the deltoid muscle.
Now we will go to some of the muscles of the chest. Now,

the pectoralis major 'is a very large muscle as
page 131 r you can see rig-ht here. It covers the entire chest.
, I docnot see it an 'the back here (indicating- on
chart)-. , Actually it is an 'anterior:muscle .. Best described
as starting from here along the' entire rib" border of the
chest and inserts in the upper part of the arm.
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Now, this muscle is a muscle that abducts the arm. That
means brings the arm in like this (indicating). And with a
paralysis of that muscle the patient is unable to touch the
opposite shoulder, and he is not able to do that.
And also he is not able to climb a ladder, because that is a

muscle that is llsed in climbing a ladder, and in doing the
type of work, shall we say (demonstrating).
Now, this pectoralis muscle serves the nerve supply, and

again we come back to the brachial plexus, you see (dem-
Dnstrating). And it gets its nerve supply from the 6th
cervical, 7th and 8th cervicaL
In other words, 6th, 7th and 8th. Now, you see, with the

other muscles we were just invalving the 5th and 6th cervica!
nerves of the plexus. Nowwe have added the 7th nerve of the
cervical plexus, which means there are thr,ee roots. This
(demonstrating) is really made up of the central raots of the
6th, 7th and 8th cervical, and 1st throracic.
Now, we will go to another large muscle, latissimus dorsi,

which is a back muscle, as you can se,ehere.
This muscle carnes underneath the armpit and

page 132 r inserts into the arm. This muscle has the function
'Of pulling the arm backward and inward.

In ather wards, sart 'Of in the mati an that we use in swim-
ming, when yau bring yaur arm back and inward. That is the
functian of this one. N'Owit is supplied also by the 6th
cervical, which is right here, 7th and 8th cervicaL Of course,
he is not able ta use that muscle, so therefare it means that
the damage is extensive in the brachial plexus.
This bay daes something very peculiar, and yau see this

many times where there is a complete lass 'Of functian in a
group 'Of muscles, say in the shoulder girdle and arm. He
manages ta get his arm up in a peculiar way 'Of using this
muscle' here, you see, which has a functian of raising the
shaulder, but he is sa develaped that he thraws it up this way.
He throws out the left chest and he is getting defarmity of the
left chest, and I will show yau that.
He is alsa g-etting a curvature 'Of the spine ta the left.

In ather words, he is trying ta bring that arm up sa he
thraws everything out, and he is using muscles that really
shauld nat be used in the function or mavement 'Ofthe arm.
I will demonstrate that when we bring him in.
N'Ow,you see there is a complete atraphy 'Of all muscles

'Of the shaulder, which is right here, rig-ht here
page 133 r (indicating), and the deltoid andpectaralis majar,

and therefore it means ,that there has been dam-



106 Supreme Caurt 'Of Appeals 'Of Virginia

Dr. Jacob J. Hladys.

age and destructian ta the 5th, 6th and 7th cervical nerves.
Now, we are getting inta anather section of the' extremity

which is the arm, and he has a complete paralysis 'Ofall the
musCles 'Of the arm, and as you can see right here is the
biceps muscle. I am sure you all know that: That is this
muscle right here. . .
Let me see if we have any more here (looking). Yes, and

the brachial, or the brachialis anticers, yau see, here are the
larger muscles, outside muscles (indicating). 'Veremave this
muscle here and beneath that muscle are these 'Othermuscles.
There is atrophy of this muscle, biceps 'muscle.
Q. Which~ .
A. Biceps muscle. There is an atrophy 'Of the left biceps

muscle.
Q. What do you mean by atrophy~
A. By atrophy I mean the muscle has lost its function and

its use. The muscle has wasted away because there are no
more communications going from the brain to the muscle,
yau see, because the pathway has been interrupted here in the
brachial plexus, so that whenever there is an interruption be-

tween the nerve and the muscle we always have
page 134 ~ what we say is atrophy, but what it really means

is a wasting away of the muscle.
In 'Otherwords, the muscle dies and just gets smaller and

smaller and smaller, because every muscle to continue to
function and to continue to live has to have a nerve supply
to the muscle.
And, as :t say, there is a complete atraphy of the muscles

of the arm, which ar,e the biceps muscles, the brachialis aJlti-
cers right here-speak 'Ofit as the brachialis muscles. And
coraco-brachialis, which is right here (indicating).
These three muscles are the main flexers of the arm and

far,earm. In ather words, these muscles help us to do this, you
see, help us to do this function (indicating).
Now, these three muscles are supplied by the musculo-

cutaneous nerve. I don't believe you can see it on here.
It is sometimes spoken of as the externus. This nerve here
(indicating) arises from the 5th and 6th ~ervical nerves.
So you are beginning to see how gradually with all, as you go
over these various muscles, more and more we are able to
pinpoint the damage to the plexus, you see, by the loss 'of use
'Of muscles.
Now, there is also to the back of the arm atrophy of the

triceps inuscle. Yon see, this is the back right here. Now,
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this is the ,extensor muscle of the forearm. In
page 135 r other words, this is the muscle that when the arm

is like this let us say'and he tries to bring it down,
we call that the large extensor of the back.
Now,we can also further show that there is damage in this

biceps muscle by testing the reflex, and it is absent. In other
words, there is a reaction when you tap the tendon, there is a
movement of the forearm, and that is absent.
And when we tap the triceps tendon back here, that forces

the arm backwards. That is absent.
Again, offering further proof of the seriousness of the

damage to the brachial plexus.
Continuing on down the arm: TVehave the radial nerve.

That is sometimes spoken of as the musculospiral nerve.
Yes, here it is right here (demonstrating). Right here.
This is the musculospiral or radial nerve. This is one of the

biggest nerves that come from the brachial plexus. This
musculospiral nerve is formed by all of the posterior branches
of the 5th, 6th, 7th and 8th and 1st throracic spinal nerves.
And we have a complete paralysis of this musculospiral
nerve, 'which is right here, which as you can see arises from
practically every branch of the brachial plexus. And the
brachial plexus is made up of the 5th anterior branches of

the 5th, 6th, 7th and 8th cervical, and 1st
page 136 r throracic, so you see how extensive the damage is

through here.
Now, w,ewill follow this musculospiral nerve through the

arm. This musculospiral nerve is the nerve that is responsi-
ble for all the extension movements.
By e'xtensionmovements I mean the ability to put the arm

backwards like this. In other words, once the arm is in a
position like this, then the arm is brought back by the extensor
muscles. These are all on the back -portion of the forearm of
the wrist, of the hand, and of the fingers. .
Now, paralysis of this muscle could-paralysis of this

musculospiral nerv,e produces a typical picture we call wrist
drop, which this boy has. It is the position in which he is
not able to bend his wrist up like that. He is not able to bend
his fing-ersup like that.' He is not able to bend his thumb.
So that we see that he has a complete paralysis of his

musculospiral nerve because he has lost the ability to extend
the muscles of the forearm, the wrist and the hand. And, as
I said before, it produces a very definite picture, wrist drop,
which I will demonstrate on this board. .
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Getting down into the arm, so you can see just briefly
summarizing, that all of the large muscles of the shoulder
girdle, shoulder, the chest and the arm, are completely

paralyzed. I mean, you can see how much terri.,
page 137 r tory all these muscles cover.'

This boy has no use of thes,e muscles, and
will never expect to use these muscles 'Ofhis arm again. ,
Now, we are coming into the forearm and into the hand.

Now, as I said before, this boy could not extend the wrist.
In other words, he could not bend the wrist upward. It
hangs just like that, and that indicates that muscle called the
extensor carpi radialis longus and brevis are atrophied.
In other words, he has lost his function. He is not able to
extend his wrist, in other words, he is not able to bend it
up.
Now I will see if I can find these muscles here (referring

to chart). The extensor carpi radialis longus-and you can
see it right here. This muscle comes down along the outer
side 'Ofthe arm, actually, and this muscle is inserted into the
2nd meticarpal phalangial, in ather words comes down here
and it is inserted right here (indicating).
And this is the muscle that bends the wrist up. He is

not able to do that.
Now, there is also a loss of the ability to extend the fingers

'Of the hand. In other words, he is not able to stretch his
hand aut like this. Fingers ar,e curved like this. He doesn't
have that ability to extend his fingers or raise his fingers up.

There is a paralysis of all those muscles.
page 138 r Now, the actual muscles themselves are the

extensor digitorum comunis digiti quinti proprius.
Let me see if I can see that. (Looking on chart) Here it is,
you see. We will be using this chart mostly because most of
the muscles that are supplied by the musculospiral nerve
comes down the back of the forearm and hand.
In other words, the paralysis is an extension of the forearm,

the wrist and fingers of the hand, and here is this muscle
I was just talking- about, the extensar comunis digitorum,
comes down here, as you can see divides and gives a tendon
to each one of these fingoers. This is a very important muscle
of. the hand, because this muscle divides in the wrist into
four, and it is inserted into it, as yau can see right here, the
second and third phalanges. Phalangoes, this being' the
middle of your knuckle. So it is inserted in there, and has a
v,ery important function of extending the fingers, which is
lost.
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This is also paralyzed, paralysis of the extensor digiti
quinti proprius. This extends the first phalange of the little
finger. Let's see if I can see it here (referring to chart).

No, I do not see this muscle up here. But this muscle
comes down, it is the muscle that comes down to the little

finger. I do not see it here (referring and pause).
page 139 r Q. Doctor, I do not believe I would go quite

that much into detail.
A. I could list the musdes that are damaged. I believe

that would be the simplest thing. There is the extensor
indices proprius. This goes to the index finger. I just saw
that a minute ago (referring to chart).

Q. Just teU us briefly.
A. This finger extends the-this nerve extends the index

finger. It does this, you see, raises this finger up.
Q. That muscle is damaged ~
A. That muscle is completely atrophied. Then also the

extensor pollicus longus.
Q. What is tliaH
A. This extensor pollicus longus extends the thumb. I

believe that should be here. In other 'words, it does this
(indicating) .

Q. I see.
A. Extends the thumb. That muscle is paralyzed, too.
Now, as I said, all these muscles I have described to you

in this ~roup are muscles that extend the fingers. In other
words, they raise' the fingers and stretch the fingers. That
function is completely lost.

And just, in repetition, I will say that the chief
'page 140 r function of the musculospiral nerve, which you

have seen here, right here (indicating), the main
functions are to extend or stretch the arm. The 'elbow, the
forearm. It raises-you can see it right here. The wrist and
the fingers. And this boy has a complete paralysis of this
nerve.

In addition to the paralysis of the muscles of the girdle,
shoulder and arm.

Q.' A.rethere any muscles left that are of an~r real valUe
that are not damaged, if there are tell us ahoutthat.

A.. Well. there are a f.ew muscles in the flexer group. In
other words, as you see we are looking at the posterior view
of the body, and the extensors are on the posterior portions
of the arm. So that getting around to the front portion of
of t.he body the flexers to the fingers are preserved but weak.

Tn otlle1' words, he is able to flex all of Jlis ilng-ers, flex



muscles.
Q. Wha.t is the cause of the left arm now getting smaller

and the extremities 'Of that arm getting sma.ller in compari-
son to the right 'One~
A. The cause is that these groups of nerves known as the

brachia] plexus have been damaged and no more are function-
. ing to supply communication and nerve impulses to the
.musCles. If the muscle loses its nerve supply it dies,' it
wastes a,vay. Gets smaller. There is no hope of ever chang-
ing that condition, because this is a perfectly disabling thing,
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his thumb, he is able to oppos'e the thumb to the little finger.
He is able to spread his fingers apart.
However, it is all done in a very peculiar position in the

wrist drop. So whatever function he has it is done, he has
it in an abnormal position, flO that for actual purposes there
is really the function that he has in these muscles in this posi-

. tion over here of no useful purpose, because we
page 141 r have to have an interplay of the muscles on the

posterior side of the forearm against the muscles
on the anterior surface of the forearm.
Now, I would like just briefly to say that as further evi-

dence of damage to the brachial plexus, which has caused the
paralysis of the left shoulder, left shoulder girdle, arm, and
the damage 'Of the musculospiral nerve, I measured that
boy's arm.
Now, the left armpit, right up here, was six inches. The

right armpit 9 3/4 inches. Below the left armpit right here
was 5 inches. Below the right armpit 8 inches. The middle
of the left arm 5 1/2 inches. The middle of the right arm 8
inches. Above the left elbow5 1/2 inches, ahd above the right
elbow8 inches.
Below the left elbow 5 1/2 inches, right here, and below the

right elb'Ow8 1/2 inches.
Middle of the left forearm is 4 3/4 inches, and the middle

of the right forearm is 7 inches. That is almost 2 1/4 inches
difference here in the forearm.
The left wrist is 4 1/4 inches, and the right wrist is 5 1/2

inches. .
The left palm is 6 inches, and the right palm is 7 1/2

inches. I measured one of the fingers, the left middle finger
right here, was r 7/8 inches, and the right middle finger was
2 1/8 inches. Measured the left little finger, that was 1 3/8

. inches, and the right little finger was 1 6/8 inches.
page 142 r . From these measurements we can see there is

a very marked atrophy or wasting of all these



Clinton S.Jones v. Aluminum Window and Door Corp. 111

Dr. Jacob J. Hladys.

because it is impossible to do anything to reconstruct any of
the brachial plexus up her'e.
Therefore, the entire extremity gets smaller and smaller

and smaller and smaller and actually in this boy's case when
you see him the right arm hangs about three inches below
the left arm.
Q. What will that condition be say in 8 or 10 years from

now1
A. Well-
Q. Will it get smaller1
A. I am afraid that it will actually continue to get smaller

and smaller until there will be no muscles left at all. In this
extremity: There will be nothing but connective

page 143 ~ tissue.
- Q. WhaU

A. Connective tissue with the-
Q. What sort of arm will that leave him with 1
A. That will leave a useless arm, and will have a tendency

to set up a painful condition, becaus,e as you know scar
tissue is very painful, and might even have a tendency to form
contracture. Actually by that I mean where the arm will be
in some position where it will be inconv,enient and may even
require amputation in the future. '
That is the real serious situation about these brachial

plexus injuries, because without nerve supply to the :muscles
we have a condition in which scar tissue or corrective tissue
replenishes muscular tissue.
Q. What can you tell us about a-
A. If you take a knife and cut through there it would cut

off the nerve supply. Now, this injury caused damage and in
all probability I feel caused an evulsion, you see, of these.
Q. What do you mean by evulsion ~
A. An evulsion-

Mr. Sands, Jr.: Now, if Your Honor please, I haven't
rasied any objection thus far because I understood that this

doctor would qualify as a psychiatrist, and I
page 144 ~ don't think that field has been covered. I submit

that iil 45 minutes, however, he has covered the
ground but not the- territory that Dr. Butterworth has
covered excellently in five minutes this morning, and the same
territory that Dr. Troland, the' ne'urosurg-eon, has covered
very aptlv' in about 10 pages of his deposition.
I submit that this is going over this same' matter for the
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third time and in the fashion he is going over it I don't think
it is proper testimony.
I think anything 'Of a psychiatric nature that has to be

covered should be done to the point.
The Court: Objection to the last question is sustained.

Q. Doctor, I would lik'e for you to bring the boy in and use
the boy, to illustrate what yau are talking about. Can you
do' that at this stage1

Mr. Sands, Jr.: If Your Honor please, before that is
done I would like to interpose this thought, that if this doctor

is going over the same testimony as was given by
page 145 r Dr. Butterw'Orth this morning as, to the muscles
, and muscular activity itself, I am going to object
to that as having been gone over, and this would be just an
attempt to review and rehash that part of it. If there is any
part, that has not been covered, then I think it is perfectly
proper, sir.
Mr. Allen: If Your Honor please, where is there any rule

in law anywhere in the books on evidence or the cases
on evidence that we are confined to anyone 'Or two wit-
nesses 1
Now, we know in reputation testimony the Court sometimes

limits, it, but you cannot say we cannot put an one expert or
two experts or three, who actually examined the patient and
can tell all about his injuries.
This is the last doctor we have that we are going to put

on the stand, and I do not think that there is any rule that
'I know 'Of by which we can ,be limited in testimony from
a Qualified person on the subject directly at issue.
If he does testify and corroborates Dr. Butterworth, what

of it 1 Just because he testified to it, and just
page 146 r because Dr. Troland has testified to it, are you to

rule he cannot testify to it 1
The Court: What does the witness propose to do with the

plaintiff'
Mr. Allen: Well, he is going ta demonstrate exactly what

he is. talking- about.
The Court: He has already done that.
Mr. Allen: No. he hasn't.had the plaintiff in here.
The Court: The objection is sustained, and the reason

for. that is, in the first place, this doctor has been very
, tharough in his oral evidence and has demonstrated himself
what the boy cannot do and what he ean do~ aJld his oral
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evidence has been very full about what the disabilities of
the boy are with respect to the various nerve injuries and.
muscle atrophy that the boy suffers.
In the second place, we hav!e already had the boy once

before this jury, and I do not now propose to have him before
the jury again to go over the same matter. The

page 147 ~ objection is sustained.
Mr. Allen: We save the point, Your Honor.

I suppose I should state the grounds. I just said we
saved the point. I should state the grounds, I suppose ..
Don't know that you want them now.
The Court : You may do that after the jury retires.
Mr. Allen: All right, sir.

Note: Mr. Allen's objection and !exceptions, dictated into
the record in the absence of the jury, is as follows:

In the absence of the jury.

Mr. Allen: \iVe object and except to the ruling of the
Court in refusing to allow Dr. Hladys to use the plaintiff in
demonstrating to the jury the truth of the testimony which he
gave by the use of the medical charts. He showed the jury
on the charts the brachial plexus, the group 'Of nerves making
up the brachial plexus in the lower half of the neck coming
out 'Of the openings in the spinal column from the spinal

cord, and he showed them how these nerves in-
page 148 ~ tercommunicate in the base of the neck and the

region of the shoulder, and how they travel to the
arm and carry instructions to impulses ta muscles of the
arm from the brain to control muscular activity, and that
when the nerves are damaged the muscular activity is lost
giving- rise to a paralysis of the muscles.
Had he been permitted to use the boy to demonstrate what

he was talking about, he would have shown how and wherein
the paralysis he was talking about occurred, and how and
wherein it affected the boy in the use of his arm and the other
muscles which he testified to in using the medical charts
of the muscles and of the medical chart of the brachial
plexus.
The demonstration would have shown that the nerves and

muscles and motions of. the arm and hand were actually
affected exactly as he said in his testimony from the charts
that they wauld be affected.
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The fact that Dr. Butterworth had testified to
page 149 r some extent on the same subject didn't render

the testimony of Dr. Hladys inadmissible.
Dr. Butterworth testified that he made no study of the

plaintiff from a neuropsychiatric standpoint, and he was
therefore not as qualified to testify on the subject as was
Dr. Hladys.
Dr. Butterworth is an orthopedic surgeon. Dr. Hladys is

a neuropsychiatrist. In addition to dealing with matters
of an orthopedic nature he deals specifically with nerves
and the psychiatric damage to the individual as a result of
damage to the nerves.
,Ve submit that it was ,error to deprive the plaintiff of the

testimony of Dr. Hladys upon a demonstration by the use
of the plaintiff himself of the truth of what Dr. Hladys had
testified to from the medical charts.
The fact that the testimony of Dr. Hladys was to some

extent cumulative in r,eference to that of Dr. Butterworth did
not render it inadmissible. VV' e are not dealing

page 150 r with rebuttal testimony, but testimony in chief,
and we had the right to introduce any number

of witness,es dealing directly with the issue involved.
It may be that I did not state as fully as I should have my

grounds of oojection and exception to the Court's ruling in
refusing to permit Mr. Roger Jones to testify in reference
to the experiment which he conducted. ' However, it is stipu-
lated between counsel for both parties that if the record shows
that the exception and objection is not sufficient we may be
permitted to ins,ert it at a' later time while the jury is out.

Note by the Reporter: This was actually dictated in Cham-
bers on the 2ud day of the trial, but by agreement it is here
inserted in the transcript so that it will be available for
easy reference.

Q. Pass on to the psychiatric feature of the
page 151 r case now.

A. Well, 'of course' from a psychiatric and
, mental standpoint, in interviewing this boy on two occasions
this disability has left him feeling very depressed, nervous
and tense, and anxious.
,He, stated that his' main ambition was always to be an air-

plane pilot, and of course that will be ,out of the question.
He is primarily concerned because he loves to play at sports,
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baseball especially, and basketball, climbing trees, and he
is not able to do this.
He keeps hoping that maybe his arm will function, the

functions in his arm will return and he might be able to do
this.
. He complained of. feeling nervous at night. "I cannot
sleep. I have ta sit up and walk around. I stay up for about
an hour. I worry about my arm. I am afraid I will never
use it again."
.With this there was a great deal of crying and tearfulness.
Here are his wards: "I used to like all sports. I played
baseball, basketball, climbed tree.s, built huts, and swing on
ropes, I can't do any of them. I can't play any sports.
I can't play like I used to. I can't us,e my left arm, and I
am afraid I'll never. use it again. At schaol some of the
boys tease me and say I'll never be able to use my arm to

play baseball again. It makes me fe,elso bad that
page 152 }-I cry."

He cried several times during the interview,
especially when anything about the left arm was mentioned.
He stated since the accident he has become a nail biter.
During the interview his voice was very tremulous, faint

and distant. He was nervous and apprehensive, very restless.
Couldn't be still, constantly moving his hands and cr.ossing
his legs. He was very sensitive about his left arm, and at-
tempted to hide it and cover up.
-I noticed as I came in here he' had his hand all covered.up
by his coat sleeve. When he sits he will hang it by his side
so it is not really seen.
He has fe,elings of hopelessness and feelings 'Ofinferiority,

and he has a lot of insecurity about the future and about the
inability to use his arm.
He frequently stated that he wished his left arm would get

better so he could use it as he did prior to the accident.
Q. Let me ask you a quest~on right here. In your studies

of the case could you tell us whether or not he was developing
any inferiority complex on account of this thing1
A. Yes, sir. These things that I described about the change

in his voice and speech, and being apprehensive and being
shy and hiding his arm and covernig it up all indicate a

serious' inferiority complex.
page 153}- Q. Did the particular time of life, say 12 years

of age, have anything to da with it 1
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. Mr. Sands, Jr.: Objection to the question as being lead~
mg.
The Court: But I believe it is proper.

A. Well, this boy is in a stage of puberty, which is really
one of the most important periods of our lives. This is the
time that we begin to become very masculine. In other words,
we begin to become aggressive, and we be00me proud of 'Our
bodies and our physiques. And you know everybody goes in
.for sports and baseball, basketball and football, and that is
all you can hear fr.om boys his age, and they also begin to
dev,elopsexual drive.
Now, with this paralysis of the arm this will incapacitate

him in many many cases. He is not going to feel he is on an
equal with other boys his age. He certainly cannot compete
with them, and actually in a way this crippled arm will have
a tendency to make him want to stay by himself, and to stay
away from others and really in a way coming at this period
of time it is almost as serious as if, shall we say, his testicles
and sexual organs were removed.
In other words, emotional damage at this period of his

life is so gr.eat that I just don't feel that he will ever recover
from the shock of this injury.

page 154 r Q.What is your opinion, if you have any, as to
whether he will probably require psychiatric

treatment in the future ~
A. Well, I feel that he will require a gr.eat deal of psy-

chiatric treatment in the future, because he will be con-
stantly aware of his increasing lack of use and of the left arm,
and then in all probability he will develop more and more of
an inferiority complex, and it is almost mandatory that he
receive psychiatric treatment.
Of course, we have the problem of when. this boy getEl

.older how will he feel about dating girls and being interested
in girls. Will he be able to overcome this severe conflict he
has about his arm ~ Will he date girls 'Ornot ~ .
I have a feeling that he will not ha,v.ethe normal interest

in girls. that he should have. .
Now, we did some psychologial tests on this boy, and on

the 11th of March these tests revealed that he worked very
slowly, he took twice as long to draw nine figures as does
the average person. He was compulsive.

Q. 'What~
A. Compulsive, and, in other words, had to make the
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figures just right. They were ta be perfect. They had to be.
They could not have any deformity in the figures.
In other words, he has a defarmity, but he is going to see

that whatever he is drawing is going to be whole,
page 155 r shall we say, and he was a perfectionist.

Tests showed he was v,ery anxious and depressed
at this time. Some of the responses he made to the ink-
blots were that there were twa bugs eating dead meat. There
certainly was a very morbid type of interpretation, and
suggests an underlying feeling he has been deprived and
threatened by events 'Occurring around him.
And another response, a man wiping his eyes as if he was

crying. Again pointing up to the depr,ession.
In conclusion, there was anxiety, apathy, depression, emo-

tional constriction. You know the wards, sort of keeping his
feelings to himself and not developing any 'Outward feelings,
.warm feelings toward others, and feelings of hopelessness.
N'Ow,as a further sign 'Of nervousness in addition to the

movements and so forth, both of his hands were very moist,
indicating that there was a great deal of tension.
Shall I read my conclusion~
Q. No, you can tell us briefly what y'Our conclusions are

from your ,examination from a psychiatric standpoint.
A. Well, from the psychiatric standpoint I feel that the

prognosis certainly is very bad, because certainly a year
after his injury he should have gatten 'Overhis nervous.ness,

but all of the symptoms ar,e still present.
page 156 r And I feel that as long as the arm remains

useless he will continue to be nervous and de-
pressed for the remainder of his life.
Of course, the problem that we have is that this boy will

develop and is devel'Oping and has a deep-seated feeling of
insecurity in what he is doing, going ta do to support himself
and earn a living. It is certainly a serious problem.
It will certainly undermine and tend to produce a most

disturbing inferiority complex. '.
Q. Does the bo,y;from your examination, appear to be try-

ing to do the best he can~
A. Oh, yes. The thing about Bubber is really he tries to

pretend that everything is all right. I mean, that is the
initial picture that he tries to give you, but in talking to him
you soon find out, you begin to seetliat it is sort of a 'Polly-
anna idea, all of us in combat we always felt that we were sa
we would never be killed, it would always be the neXt man.
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Sort of, shall we say, that what you never. worry about is
actually what the real trouble is.
Q. I believe you stated a moment ago that in trying to make

his arm function he used muscles that otherwise he wouldn't
use. What will be the affect of using those muscles ~
A. Oh yes. I am sorry I forgot to mention that point.

You see, he is using muscles for these uses that
page 157 ~ are not intended. In other words, the trese-

Mr. Sands, Jr.: If Your Honor please, if he is gaing back
over the muscles again I am going to object to that.
The Court: Objection sustained. .
Mr. Allen: We certainly want to get that in the record,

Your Hanor.
The Court: I believe he testified what the effect of the

use of the ather muscles would be.
Mr. Allen: If he didn't; I wouldn't want to go back over

it if it already had been covered. On the other hand I don't
want the question raised it wasn't in ,evidence.
The Court: Then if there is any doubt about it let him

testify to it. But don't go into the history. State what the
effect would be on the matter you have not cover,ed.
Mr. Allen: I can direct the questian right to the. point.

A. What he is doing is he is throwing his spinal column
to the left He is also stretching the left side of his chest.
As a result .of that he is also tilting his pelvis. In other

words, he is using his hip, and he is using his
page 158 ~ chest, the lateral portion of the chest and spinal

column so that it is twisting the spinal column,
and this certainly is going to get worse and will cause an
actual deformity, because he is trying to compensat~ for the
lack of the use of the musCles in the arm.

Mr. Allen: That is all.

CROSS EXAMINATION.

By Mr. Sands, Jr.:
Q. Doctor, I take it that the sum and substance of your

testimony from a psychiatric standpoint is that the boy has
sustained great emotional damage as a result of this ac.cident,
is that correct, sir ~
A. That is correct.
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Q. I will ask you, Doctor, have you ever seen the boy
before the accidenU
A. No, I never did.
Q. When was the first time you saw him~
A.Well, the first time was the 5th of March, and then-
Q. 1958~ .
A. 1958, that is correct.
Q. ViThenis the second time ~
A. Monday of this week

Q. Two times, in preparation far this trial ~
page 159 r A. That is correct.

Q. But you had never seen him before ~
A. I had never seen him before.
Q. I have only two questions to ask you, Doctor: Do

you think that under those circumstances and with that
observation that you, as a psychiatrist, .would be better
qualified to pass on the question of. his emotional damage,
or Dr. Buttenvorth who has treated him over the period of a
year, has seen him under stress and strain and pain and ob-
serv,ed his actions and his characteristics during that period .
of time; and if I told you that Dr. Butterworth said that aside
from a feeling of protection 'of this arm that there is no
emotional damage in his opinion resulting at all, do you think
you wouid be better qualified from your observations than the
attending physician ~

I

Mr. Allen: I .obiect to any answer to that question, if
Your Honor please. . .
The Court Objection sustained.

Q. My second question is : Would you consider yourself
with your opportunities of examination, or the boy's mother
who has 'observed him all of his life before and ev,ery day
since the accident, is better qualified as to whether there has
been any change in his personality~
A. Well-

Mr. Allen: Objection to that question, if Your
page 160 r Honor please. .

The Court: Wellnaw, we have a very peculiar
situation, Mr. Sands. The mother did not qualify as a
psychiatrist, and you have used the phrase "change 'of ,per-
sonality." .
Mr: Sands, Jr.: I might have the reporter read back the

question asked the mother. .
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The Court: The phrase "change in personality," I don't
know whether you are using that phrase technically or from
a layman's standpoint.

Mr. Sands, Jr.: I mean in lay terminology entirely. I
mean I think the mother was asked, if I recall correctly-I
am sure the jury recalls-I think she was asked whether or
not the boy had had any change in his makeup, or however
she expressed it, and she gat the idea acrass very well and
she said that she had not 'Observedany.

The Court: I don't want t'Oreview her testimony at this
time, but I think yau are trying ta campar,e a

page 161 r psychiatrist's point of view with the lay point of
view an the practical harse sense answer, and I

dan't know whether there is any way 'Ofasking the question.
Mr. Sands, Jr.: I didn't mean ta da that. I am not trying

to compare his 'Opinionwith hers. I am trying to campare
his observatians 'On which he bases his apinian. The fact
that the boy was highly nervaus and crying and-

The Court: Yau may ask:him that questian. You may ask
him the questian whether he has had the better opportunity
ta farm his prafessional opinian than a layman would have
to form anapinian.

,
Q. I will ask yau that. questian: You are basing. yaur

opinian and giving the jury your 'Observatiansbased upan the
twa times that yau saw this bay, is that correct ~

A. Yes. I wauld like ta say that in practice of psychiatry
before we ever see the patient we always interview members
'Of the family so that actually the family will be able to ac-
quaint us with the past.

In other wards, it is very 'Obviousthat-
Q. I dan't want ta interrupt yau, but my questian is:

That yau base your opinion upon the abservatians
page 162 r that you made in yaur intervie,v with this yaung

man, is that carrect?
A. I base them alsa an the interview with his parents.
Q. Did you base them partially on the interview with the

bay and the reactians that yau observed from the bay~
A. I based them an the interview with the parents and two

, interviews with the boy, and-the interview with the boy was
approximately 3 1/2 hours the first time or longer, and about
an haul' and a half or twa hours the secand time, which I
feel is mare than adequate to be able to express a professianal
.psvchiatric 'Opinion. .

Q. I am asking yau whether yau think yaur opporttmities
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for observation were better than those of his mother who has
observed him before and after this accident up to the present
time.

The Court: To express what ~

Q. To express the boy's reactions, whether his reactions
of nervousness, his physical and outward reactions-
A. I think lam in a better position to understand the boy.

page 164 ~

•

• •

•

• •

•

•

Mr. Allen: May it please Your Honor, it was agreed on
y;esterday I believe that I might introduce the mortality
tables showing the expectancy of the plaintiff, and I have here
mortality tables put out by the United States Department
af Health, Education and Welfare, Public Health Service,
National Officeaf Vital Statistics. .
Mr. Sands, Jr.: We have no abjection. As a matter of

fact, he can state and we can stipulate the language from that
chart.
Mr. Allen: Showing the expectancy of a white boy be-

tween 12 and 13 years of age is 56.42. That is 56 years and
42/100ths of a year. We might just as. well say 56 years.

Mr. Sands, Jr.: That is right.
page 165 ~ Mr. Allen: And between 13 and 14 years it is

55.46.
The Court: It is sa admitted.
Mr. Allen: I now wish to call Mr. Ralph Snyder.

RALPH" H. SNYDER,
a witness introduced in behalf of the plaintiff, first being
duly sworn, testified as follows:

DIRECT EXAMlN ATION.

By Mr. Allen:
Q. Mr. Snvder, will yau tell us your name, please~
A. Ralph H. Snyder.
Q. Where do you live ~
A. Oklahoma City.
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Q. What is your profession ~
A. I am a safety engineer and an accident analyst.
Q. How long have you been engaged in this type of work?
A. I hav,e been in basic safety engineering far the past

26 years, and I have been doing accident analysis work
mostly during that time.

However, I would say that the import of it has
page 166 r been the last 10 'Or15 years, about 15 years of it

have been analytical work alone.
Q. Would yau giv,e us a little history of your work in

that field say for the past 10 or 15 years ¥
A. Well, I started out in this field, safety engineering with

Bores and Race in Wichita, and with the Sturman and
Travelair Aircraft Corporation. Sturman is now Boeing,
and the other is Beechcraft.
I worked there for 5 1/2 years, then I spent three years as

a photographer on the "WichitaBeacon, a newspaper.
Then I came to Oklahoma City and I spent 9 1/2 years as

Assistant Safety Consultant for the' Federal Works Admi-
nistration.
About that time war started up, then I took the position

as Safety Director for the Tinker Airforce Base, which is
one of the large bases in the country. They had 20,000work-
ers during the war.
After the war then I was safety director far the City Bus

Company there for approximately 3 1/2 years. For the
past 11 years I have been in business for myself.
Q. Have you a business known as the Driver Testing and

Training Service ¥ '
A. Well, yes. I actually have thr,ee businesses, if I may

name them. My main business and source of
page 167 ~ income is what is known as Driver Testing and

Training Service.
In that business I have a laboratary established for the

testing and training of professional drivers, truck drivers.
In which we service practically all the fleets.in the Oklahoma
area who send their drivers into my laboratory to find out
whether or not those drivers are trained and capable and
stable to drive trucks, whether or not they are accident prone.
That is one business. '
Now, two or three years ago I perfected and 'marketed a

device known as Accident Analysis Calculator. This is a
device used by attorneys and police officers, or anyone who
has to do with accidents and skid mark dista;nces and sa forth,
visibility distances. It is a device that we are selling nation-
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ally. And in order to put this out under another name we
established the name of Safety Service Company.
I have a third business which is known as an Accident

Analysis Laboratory.
Due to my years, many years of experience in that accident

field, attorneys and police departments send me difficult acci-
dent cases. Perhaps it is better compared like criminologists
who analyze crimes. My business is to analyze accident cases
from the physical evidence.
Q. What does that physical evidence consist of, your seeing

the scene or seeing photographs or what ~
page 168 r A. Well, it is very apparent that I of course

would be out of contact at the scene when the
vehicles are there, although in my past experience I have
investigated thousands of accidents at the scene. In this
business of my accident analysis laboratory, the attorneys
send me photographs and diagrams and usually the police
report of the .,accidents, and from those physical facts of the
accident is what I reconstruct the accident from.
Q. Are you a member of any professional organization or

society on these subjects ~
A. Yes, sir. I am a member 'of the American Society of

Safety Engineers. I belong to the National Safety Council,
and all the local safety organizations.
I am an honorary member of the Oklahoma Highway

patrol. I also belong to the National Highway Research
Board, and I am an associate member of that.
Q. Have you 'written any articles on these subjects ~
A. Yes. I have "written numerous articles on traffic safetv

and driving'. I have w.ritten two books, one is known as th~
No How of Professional Driving, which we marketed nation-
ally.
Another is known as Here You Drive. I am in the process

now of writing a third text on Accident Analysis Through
Physical Evidence.

page 169 r Q. Have you in the past been called upon to
speak at conventions, meetings, bar associations

and so forth on the subject of accident analysis ~
A. Yes, I speak over the country several times a year at

various bar conventions and meetings and such as that.
Safety organizations and meetings.
Q. Have you had occasion in the past on many or a few

occasions to investigate traffic accidents ~

Mr. Sands, Jr.: I object to that as being leading. Every
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questian he has asked this witness I think is leading. He has
been telling him the histary rather than the witness telling us
the histary.' .
The Caurt: See if yau can, Mr. Allen, state yaur questians

in a less leading farm.
Mr. Allen: I will try to. avaid that. I am just trying to. get

alang.

Q. What has been yaur experience in the investigatian af
accidents at the scene, ar fram photagraphs af vehicles in-
valved 1
A. Well, as I previausly stated all during my experience

I in safety wark it has been my jab, and I have investigated,
. thausands af accidents at the scene, and af caurse in my

accident analysis labaratary I have had literally hundreds
af cases came acrass my desk far analysis in which

page 170 r I have nat seen the vehicles ar the scene.
Q. What experience have yau had if any in

making persanal tests an braking and stapping distances af
"autamabiles and trucks and so. farth 1

A. ),Vell,I have bad cansiderable, because in the past years
we have worked very closely with the highway patral and the
city palice and ather safety arganizatians in taking variaus
types af vehicles and testing brakes in cannectian with estab-
lishing braking distance charts, and finding aut the differ,ence
in the types af surfaces of the raad and the different weights
af vehicles.
AlSo.types af vehicles and even the rubber used an tires.

We have dane extensive tests an that.
Q. What experience have yau had. if any in determining

fram phatagraphs af the vehicles involved the angle at which
~ !pey came tagether 1 .
V..A. Well, the angle af impact and such as that is a part af

accident analysis wark.'
Q. Are yau ever calleo upon to. testify in Caurt an these

subjects 1 .
A. Yes. That is ane af my big-I have testified I guess in

15 states and practically in all types af caurts, hundreds af
caurts all aver the cauntry.

Q. Suppase yau have a standard fee far 'that
page 171 r service 1
. A. Yes, sir. I have a standard per diem fee..

I get paid so. much a day.
Q. Wauld you mind telling us what it is 1
A. No.. I get $100.00 a day plus expenses.
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Q. Mr. Snyder, what is meant by the angle of impact, which
I referred to a moment ago.
A. The angle of imgact bet,weeg...twovehicles is the angle

in which one vehicle wIIi strike another.
Q. "'ViIIyou please explain to the Court and the jury how

you determined that, the angle of impact, when one vehiCle
strikes another ~
A. Yes. In all instances where one vehicle strikes another

we have the bending of metals. Now, in many instances
there are soft metals and some instances there are hard
metals. The angle in which those metals are bent indicate the
direction of the force.
These are all based of course on the established laws of

physics, and an analytical work in this type of thing would
consist of-we determine first of course as to where the
fir'st contact was, the first touch im act takes
RIa an me a s that are bent. Then from at
factor we can t en accura eye ermine as to the posjti,wls
qLth tw vehicles at the time of the " ..act, or when the
blow was made, by e~g e an the dirgg,ticnl i:nJiliicb 1tJe

metals are15ent.
page 172 ~ ~"'Q~r:-S"'nyder, I now hand you Plaintiff Ex-

hibit No.4, Plaintiff Exhibit No.2, and Plaintiff
Exhibit NO.3 and will ask you if you have had occasion to
examine these exhibits and if so when ~
A. Yes, sir. I have examined them, these photographs.
Q. When did you examine them ~
A. These were sent to me in the early part of March of this

year.
. Q. Did you examine them there in your laboratory or after
you came here ~
A. No, I examined them in my laboratory.
Q. Did you make a study of the analysis to determine the

angle at which the automobile struck the bicycle in this
case~
A. I did.
Q. ~a,n.,.Y,out~,ll.u~at that. angle w{-ts~
At 0. es, SIr.

Mr. Sands, Jr.: One moment. If you are going to answer
that question I wish to note an objection. I have heard of
these crystal ball gentlemen for a long time, but this has been
my first experience, I must say, in contacting one. But I take it

that he is going to attempt now to tell or to testify
page 173 ~ as. to the actual manner in which these vehicles

came together.
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I submit to the Court that that is exactly the purpose for
which this jury has been impaneled, and for which this Court
is sitting. It is for the jury to determine as to how the
impact took place. That is a part of their deliberations.
Certainly under our system that is the way that these

facts are arrived at and not at having the photographs and
other ,evidence poured into some channel a thousand miles
away and to come up with that type of an answer.
This witness can describe the damage that he knows about.

I have no objection to that. But as far as stating the manner
in which the impact took place, I submit that that is im-
proper. '
Mr. Allen: He is not going to testify as to the manner.

All he is going to testify is from his analysis the angle at
whicb they came together. .
The Court: He may only be allowed to testify from his

study of the pictures and other matters and things
page '174 r he studied, his professional opinion as to the

~gle at wh~.£ht~ .£>,7'o~ehicles~c.w.gtl_-l.ogether.
He cannot state categorIcally tllattlie car and bicycle came
together at a certain angle as if that were the whole dogmatic
truth of the matter.
He may as an expert state his opinion on it from the result

of the studies that he made.
Mr. Allen: That is all we want him to do.

o The Court: That ,"vas not the question put 0 to the wit-
ness.
Mr. Allen: I intended to do that. I will change it, then.

Q. ~--'romyour studies of these photographs in your labora-
tory, have you an opinion as to the angle that these vehicles,
that is the Ford car, came in contact with the bicycle~

o A. I have an opinion, yes. 0

The Court: The next question that you put to the witness,
I will ask the witness to not answer it until Mr. Sands has
had an opportunity to state his objection, if any.

Q. Will you give that opinion and your reasons ~ Will you
give that opinion ~ Wait, a minute, don't answer

page 175 r the question yet.

00 Mr. Sands, Jr.: I object to that opinion for the reasons
as'T have stated.. I think the witness may be allowed to
describe the physical facts as he has seen them 0 from the
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pictures. I think he can describe the way that they are
dented. I do not think that he can determine or draw a
conclusion from that as to the manner, because that is within
the scope of the jury's determination.
The Court: I have ruled before that he in his capacity

as an expert may state his opinion with r,egard to that.
Mr. Sands, Jr.: I except for the reasons stated.
The Court: Answer the question.

A. In my opinion-may I answer, Your Honor~

The Court : Yes.

Q. Refer to the back of each pictur,e as to the number of the
exhibit.
A. Yes, Your Honor. Referring to Plaintiff Exhibit No.

3 of this photograph here, if you will notice, that the-

_ Mr. Allen: May it pl~ase YQur Honor, might ~. A
page 176 r he get a little closer to the jury? ~"

The Court: I think he can describe it from .•.
where he is. Can you gentlemen of the jury see the picture f
all right? f
Note: The jury answered in the affirmative. '

. A.'lITdbetdirte.anddritWh~bP/Is.pIQfeSInf.tre?dentiTnhtwodilreetfi~ns, t
mwar an owar e lCyce s e S1 e. e ang e 0 1m- I""

pact i~ not directly straight in, but it is angled out also to the1
left. -ii'. .
Now then, on Plaintiff Exhibit No. 4 the amount of bend

which is the right side view of the bicycle and wheel, the
right side view shows perhaps more clearly the amount of
indentation into the wheel, and the bending of the spokes.
Plaintiff Exhibit NO.2 the amount 'of, or angle of the wheel

being bent outward toward the left is clearly shown. The
photograph was taken from a direct straight behind view.
By placing my pencil approximately where the straight point
is, this straight side here, that would show the amount of
curve to the bicycle wheel toward the bicyde's left"hand side.
Thus the angle of impact between. the two vehicles would be
that if we would suppose that this little roll of tape here is the
bicycle wheel, and this of course is a car (indicating), that the
bicycle would be struck at approximately this angle. That
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the car is inclined toward the bicycle's left side.
page 177 r That the angle or blow came from the back to the

bicycle's left side, such as I am demonstrating
here.

By the Court:
Q. You say it came to the bicycle's left side. Do you mean

that, that the automobile came to the bicycle's left side~
A. Well, Your Honor, perhaps I didn't make myself clear

on that. Supposing that this is the rear wheel of the bicycle,
and the front wheel is up here (indicating to the Court).
And the same view that we had on Plaintiff's Exhibit No.
2, 3 and No.4, and referring especially to Plaintiff's Exhibit
NO.4 of this picture here bf the bicycle, and assuming that
this is the wheel here in this position (demonstrating with
photograph and small roll), the automobile in question would
have to have been going in the direction of the bicycle's left
side, or would have struck it from the bicycle 's right side.
The angle of impact would have gone through in this .line
such as I am demonstrating here., '

By Mr. Allen: (Continued)
Q. Did you find any scratches or indentations or anything

on the left side, of the bicycle?
A. No, sir.
Q. Indicating that anything approached it at alLwhile the

bicycle was turning left?

Mr. Sands, Jr.: Objection.
page 178 r The Court: Mr. Allen, the bicycle I believe was'

14 months old.
Mr. Allen: Pictures were taken immediately after. That

is all right, I will strike that question. I will ask it differ-
ently.

,J .'.'

'Q. Did you examine the left side of the bicycle as shown
by the pictures?
A. I did.
Q. "V'hat were your finding-s in that respect?
A. My findings in examining the photographs on the left

r
side of the bicycle indicate that there is no sign' of impact
anywhere on the fl:ame, pedals, rear fenders, front wheel or
fenders of the bicycle, that they are free from any deep
scratches or a.ny bends or such as that tha.t would indicate
impact.

/
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Q. Now, Mr. Snyder, are there established night visibility
distance charts which show the distance a driver of an auta-
mobile can see at night various objects such as pedestrians,
including persons on bicycles in the dark, with medium dark
clothes 'Orlight clothing1
A. Yes, sir, there are. When I made up my accident

analysis calculator, and in order to establish correct visibility
headlamps given distance at night, we made not only tests in
connection with the city police department-

page 179 r .Mr. Sands, Jr.: If Your Honor please, I 'Ob-
ject to the tests made with the Oklahoma City

.Police Department. Our State of Virginia provides the dis-
tance that headlamps must show, or be able to pick up an ob-
ject both on high beam and on low beam, and I submit that
that is a statutory duty in this state and it speaks for itself.
The Court : Well, it is under certain conditions. The

only question in this case is whether this witness is going to
be able to testify with regard to the type of conditions that
existed in this case.
Mr. Allen: That is the"object.

Mr. Sands, Jr.: Then probably the objection was pre-
mature .

A. In order to be more accurate, I received the established
results of tests made by General Electric Company, the manu-
facturers 'Ofthe headlamps. Manufacturers 'Ofsealbeam head-
lamps for that Ford car, and they are also in close coordina-
tion with the tests that I have personally made. .
The figures and distances I used on my calculatar are

those established by the General Electric Company in Nela
Park.

Q. The evidence in this case shows that an the
page 180 r night of the accident that the weather was rainy, ~.,

with a. heavy mist somewhat limiting visibility.
Based on your average visibility distance for clear and dark
night, and tests made by you, do you have an 'Opinionregard-
ing the minimum visibility distances which one would expect
to see at night, on a night such as I have described to you 1.

Mr. Sands,' Jr.: Now, if Your Honor please, I object
to that question. Assuming he could g:ive the result of the
test as to a dark night with clear visibility, I do not 'think
that the witness would be qualified to give a test in. feet

•. ~' ..
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without having specifically before him the visibility on this
particular night.
I think that that is a matter for the other witnesses to tes-

tify on, and they have testified on that.
I do not think that this witness could say, for he would not

know how' heavy or how dense a fog existed on this night ..
The jury is to determine that from all the evidence. I do not
know how heavy a heavy mist is. In some mist you could
probably see 50 feet, some others probably only 25, and the

witnesses themselves who were there that night
page 181 ( have to testify to how far they could see under
. those conditions, not this witness sitting in Okla-

h?ma City and who was told later on it was a foggy night;
SIr.

Mr. Alien:' ,Ve have no reference to this particular occa~
sion. We are asking him for the average minimum distances
under certain conditions stated in the question.
The Court : I want to ask him this.

By the Court:
Q. Have you conducted tests to establish distances that one

can, see under certain adverse weather conditions ?
. A. We have, Your Honor. I have, Your Honor,' y,es~
SIr .
. Q. ,Vith regard to raining, fog and mist, .light fog, as

between those particular types of adverse conditions is there
much variation between the visibility in which one could. see
a bicycle with a' reflector on the back of. it, and burning a
light? .
A. Your Honor, there is this, it is all of course based on

averages. The density for example of fogs will of course
vary, and a person could not determine, unless one would
know the visibility factor and how dense the fog was. In the
average rain and mist in which we encounter in most areas-

I am not talking about cloudbursts or deluges, but
page 182 ( the average rain or mist, we have made tests
under those conditions, and where there might be perhaps a
slight ground fog in addition to that, those things are
variables, and my testiinony is such that all I can do is to give
an estimate as to the approximate distance visibility would
vary under 'conditions' that I have just described of the
average rain and mist and the night, with people with dark
clothing, pedestrians.
That is the most adverse type of clothing to be seen on a
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highway, and that is where most of. the tests are made.
So we have the absolute minimum-

Mr. Sands, Jr.: If Your Honor please, if you will permit
me to interpose my objection, then I will not delay. this any
more. But my objection is specifically this: That the Court
knows and ,every member of this jury knows that fogs and
mists differ just as night and day. Your Honor has seen a
fog in which you could see very little, you would hesitate to
drive more than 10 miles an hour. You have seen a very light
fog. You have seen a heavy ground fog, and you haves.een
'onethat left a space off of the ground. We have seen mist
conditions that vary greatly, and my objection is based upon

this fact: That I tliink that the visibility con-
page 183 r trolling this case must be predicated upon the

weather conditions on this particular night, and
the visibility on this particular night as testified to. by.."\vit-
, liesses who were present at the time and saw the type of fog,
or the type of mist; that this gentleman couldn~t possiblY
. take an average of all of the country of :;t ....misty or foggy
'night. and give testiinony as to how f:;tr 'one mayse(l under
those average conditions that would have an)'probative value
whatsoever in this case.
That is my obj~ction, sir, and 1s1a11 not interru.;pt'any

longer other than to make' appropriate excepti9uif H. pe-
.comes necessary.
. The Court: We will take a re'cess at this. time, and .during
'the recess I will ask the Court Reporter to check the defend-
ant's testimony as to what the weather conditions were on the
night in questiOll, when he wa;s exall)ined as an ad:;erse wit-
ness)y the plai.ntiff .. We will take a five-minute recess.
, Mr. Sands, Jr.: . Befote. that is done, I think if the GOl1rt
wants that that we have it right here .. I believe that has been
typed up already.

page 184 r .' Note: Transcript of the evidence requested is
. now handed to the Court for inspection.

The Court: I have read this transcript, and .I will now
ask the witness this question:

By the Court:
Q. Have you made any tests prior to knowing anything

about this case, prepared any tables or charts made' from
tests that would indicate visibility under conditions where a



132 Supreme Court of Appeals of Virginia

Ralph H. Snyder.

,person would,say to you that the night was misty and foggy
and visibility' was cut appraximately 50 per cent ~
A. I have, Yaur Honor. In addition counsel advised me

that- .
Q. No, not that.
,A. I have.

The Court : Well now, gentlemen of the jury, I want to
listen to the answer of the witness in yaur absence. I will ask
the jury to step out at this time.

Note: Jury now retires from the Courtroom, and the wit-
ness is examined as follows:

Juryout.

page 185 ~ Mr. Allen: Fram what were yau reading~
The Court: From the defendant's testimony

on page 3, line 6. Also page 9, line 1. In the absence of the
jury, sa that we can just see what this general line of answer
is, just go ahead and testify what your testimony was going
ta be in answer to this line of questioning.

A. My answer would have been that the established visi-
bility distance on a clear dark night with the lower beam
of the vehicle on 'Of the new type headlight, same model as
the 1956 Ford, that the visibility, average visibility distance
of an individual in dark clothing is a minimum distance of 210
feet.
That in accordance with the testimony that has been pre-

sented, and the tests that I have made on an approximate
50 per cent visibility cut down or diminished visibility at
50 per cent, my testimony wauld be that I would have to cut
this distance of 210 feet to where the visibility would be
approximately 105 feet.
That was alsa taking into consideration that the defendant

testified that he was traveling at a speed of 45 miles per
hour, which indicates that for him to have been traveling at

- ,that speed the vi'sibility far him would have been
page 186 ~ such that would have enabled a man to have

traveled that speed-that has to be taken into
consideration, that one- '

Q. What does the speed have to do with visibilit3r~
A. Because we have found, Your Honor, that' at higher

speeds a person traveling-in other words at 60 miles per
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hour a car is going 90 feet a second, and that has a bearing.
in visibility distance, that for each ten miles an hour speed
over 50 miles an hour we should subtract 20 feet from the
visibility distance, and for each-and we add each 20 feet
for each 10 miles an hour under 50 miles an hour.
Q. Why does the speed at which one is moving through

the atmosphere have anything to do with how far ahead one
inay see at any particular place that he is.
A. It has to do with the perception. In other words, it

takes time for a person to see and absorb. And at each
instant at which w;e are observing our visibility perception
changes, and it takes time for us-for example, when in re-
action time where we -have an emergency appear before us,
we have a situation of not only being able to see what the
emergency is but to recognize what it is, and thatis what is
known as perception, and the faster one is going the quicker
the vehicle is closing in upon the known hazard and the time
of change.

That is the same way with the ribbon of road
page 187 r going ahead of us when we are driving ~own the

highway at night.
Q. I am not talking about time in which a person can

stop.
A. No, sir, I am talking about perception, ability to -see.

Tests have shown that the faster we are going that our
visibility distance is cut down.
Q. Well now, what would your answer be with regard to

how far the person could see an object ahead of him under
these conditions traveling 45 miles an houd
A. My answer would be, Your Honor, that the perception

distance would have been cut down 50 per cent, therefore by
cutting down the known perception distance-I mean the
known visibility distance on a clear dark nig4t of 210 feet,
that we would approximate this visibility distance as being
105 feet.

The Court: While the jury is out, let me ask counsel this:
What other technical questions are going to be asked of this
witness ~
Mr. Allen: I want to ask him one mo:r:eon another subject

while the jury is out.
The Court: I just wanted to know, while the

page 188 r jury was but, what we were headed for. I think
that this witness may be permitted to answer the

question that he has just answered. In other words, it
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seems to.me that if his, tests have qualified him, and framhJs~
experience, he can shaw what the visibility distance at 45
miles an haul' wauld be an a clear night, thathe can testify
what half af that wauld be under the evidence that~as
already been intraduced by the defendant.
I will permit him to. answer that questian. ,
Mr. Sands, Jr.: If Yaur Honar please, I wauld like to.

abject to. that an the graund that I think if visibility is ,200
feet ana clear night and that visibility is cut to. 50 per ~ent
that even a child, and I imagine the jury as well, cauld,
:estimate that that wauld be ane-half af that figure, and I do.
nat think that that is a matter fo.r expert apinian.
The Caurt: Well, that wauld just be surplusage then as

to. the first part af it. I will let him testify as to. what the
VIsibility is under narmal clear co.nditians, and if half af it _
is half af it, he can state that half.

Mr. Sands, Jr.: Exceptian,' Yaur Hanar, fo.r
pge 189 r the r,easans stated.

Mr. Allen: That is all I want to. ask him an
this subject. Yaur Hanar put the questians to. him there,
and I might vary them same. Wbuld it be praper to. let the
reparter read the questians asked and the answers given to.
the jury~
The Caurt: No.,I think they had better be restated.
Mr. Allen: All right, sir, I wauld prefer that.
The Caurt: If yau prefer me to. do. sa, I will ask him the

questian .
. Mr. Allen: Yes, sir, it wauld be better.
The Caurt: It wauld be either ane 0.1' twa questians.
Mr. Sands, Jr.: If Yaur Hanar please, I do. nat want to

quibble about this, but I think yau shauld have .either the
reparter read thequestians back, 0.1' Mr. Allen to. ask it.
I think the questians earning fram the Caurt might have an
inference nat intended.

The Caurt: All right, then. I will dictate a
page 190 r questian and then Mr. Allen can ask it in the
, presence af the jury.
Mr. Allen: All right, sir.
The Caurt: Mr. Allen, yau may ask a questian alang this

line first: State the visibility that a persan driving 45 miles
an haul' an a clear night wauld have. '
Mr. Allen: Yes..
.The Caurt: Then after he has answered that. questian,'
which I understand fram his previo.us testimany will be
samething abaut 210 feet, then yau may ask him the questian:.
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What would the visibility be under similar conditions if it
was cut approximately 50 per cent.
Mr. Maurice: Don't you think you ought to bring in

about the dark clothing~ There is a difference between
dark clothes and light clothes.'
, . The Court: He may state in his answer what the object
he is talking about would be, yes. I think those two questions
will be all right.

Mr. Allen: Judge, I am going on into another
page 191 r subject, I don't think there will be any objection

to it. But I might as well state now what it 'is
and see.

By Mr. Allen:
Q. Mr. Snyder, the defendant has testified that at the time

of the accident he was going at a speed of approximately
45 miles an hour, and that after striking the bicycle he was
able to bring his vehicle to a stop within a distance ,of be-
tween 25 to 30 fe'et. ~
In accordance with the established and accepted braking

distances and charts and tests which you have made, do you
have an opinion as to whether or not it 'would have been
possible for the defendant to have stopped his vehicle under
the circumstances of this case, wet road, in the distance he
claims traveling at approximately 45 miles an houd
A. My testimony would be that I can, and on dry surface

the braking distance would be 100 feet at 45 miles per hour.
Therefore, he would not have been able to stop even on a
wet surface which would have increased that distance ap-
proximately 25 per cent .

. Mr. Sands, Jr.: ",Vehave no objection to that.
.The Court : Very well, bring in the jury.

Note: The jury now returns to the Courtroom.

Jury in.

By Mr. Allen:
Q. Mr. Snyder, in your experiences have you made an}i

tests, visibility tests on a road similar to the one we have: here
on a dark, clear night, with a car like the one described
here traveling at the rate of 45 miles per hour1
A. I have.
Q. What did they show1
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A. On a clear, dark .night the average visibility distance
for a person in dark clothes is 210 feet .
.Now, that is the lower beam of the headlamp,and the

later model of headlamps after 1955, and my understanding
is this was a 1956 Ford. So it would be 210 feet.

Q. Now, take the case where the night is dark, rainy,
misty and visibility cut say approximately 50 per cent.
How far would the man be able to see traveling at that

same rate of speed ~ .
A. Well, that would be just 50 per cent or half of this

distance.
Q. Which would .be what ~

page 193 r A. 105 feet, approximately.
Q. ,Vhat do your tests show with reference to

whether the rate of speed at which a man is traveling has
anything to do with the distance he can see~
A. Well, it has.

The Court: I do not believe that I allowed that.
Mr. Allen: All right, sir. I won't ask that question.

Q. Now I will ask you: I believe you testified, Mr.
Snyder, with reference to your experience in connection with
speeds and stopping distances and the like.
A. I have made tests on that, y,es, sir.
Q'. You haven't testified to that here, today, bave you ~
.A. Only in my qualification I stated that we have made

extensive tests in braking distances.
Q. That applies, as I understand it, to visibility, too~
A. Yes, sir.
Q. The defendant bas testified in this case that at the

time of the accident he was going at' a speed of approxi-
mately 45 miles per hour, and that after striking the bicycle
he was able to bring his vehicle to a stop within the distance

of between 25 to 30 feet.
page 194 r In accordance with the established and accepted

braking- distances charts, and your experiences
and tests, do you have an opinion as to whether or not it
would have been possible for the defendant to hav(l stopped
his vehicle in the distance he claims, traveling at approxi-
matelv 45 miles' an hour ~
A. Yes, sir, I have an opinion.
Q. What is that opinion ~
A. The established braking distances on dry pavement
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such as I saw out there at the scene at 45 miles an hour is
100 feet.

Now, I mean by that after the brakes are applied. Now,
that surface when wet would approximate 25 per cent longer
braking distance.

'Therefore, the minimum braking distance at 45 miles an
hour with the surface 'Ofthe highway wet and at night would
be approximately 125 feet after the brak,es are applied.
That doesn't add in the reaction time factor.

Q. If you add the reaction time, what would the amount
be1,.

A. The reaction time at 45 miles an hour, or three-fourths
of a second, is 49 feet. So it would approximate 174 feet 'Of
braking distance, including the reaction time.

page 195 ~, CROSS EXAMINATION.

By Mr. Sands, Jr.:
Q. How many feet per second does a vehicle go at' 45

miles an hour 1
A. At 45 miles an hour the vehicle is g'Oing 66 feet a

second.
Q. I believe you stated that you spend quite a bit of

your time in court testfiying?
A. Yes, sir.
Q. On matters of this sort. How many times have you ap-

peared in the last year, would you say, in court?
A. You mean since January? '
Q. Yes. ,
A. Oh, I would average I imagine since January, since the

big rush is an, abaut 'Oncea week.
Q. And y'Ourper diem is $100.00 per day. 'V'hat are your

expenses up here, sir?
A. My airplane fare I think was around $285.00 or $-200.00

samewhere in there. I am nat certain 'Ofthat. My hatel bill
a.nd meals may run, oh, altagether about $25.00.
, 'Q. I have 'Oneather questian ta ask yau.

Mr. Sands, Jr.: 1wonder if Your Hanor would permit
me to approach the table ta draw a little sketch 1 May I do
that, sir? '

The C'Ourt: Yes.

page 196 ~ Q. Let me clarify my awn thinking', ta be sure
I understand yaur testimany. Did I understand
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you to say that from your best expert opmlOn that the im-,
Pilct came from right to left on the bicycle, striking the bicycle
on the right-hand side and forcing it to the left?
A.. That is right, yes, sir.
Q. The evidence in this case is that this accident happened

on Highway No. 60 running approximately east and west;
the evidence is that both the vehicle and the bicycle in this
case were heading in generally an easterly direction toward
Richmond at the time; the evidence in this case undisputedly
up until the present time is that the bicycle marks which wer,e
perfectly visible and apparent on the shoulder approximately
a foot off of the hard surface went in an absolute straight
direction up to the time that they ended, and up to the time'
of the impact.
I aril going to draw on here a little box under those cir-

cumstances which would represent the bicycle, based on the
testimony that I have narrated to you, and I will ask you to
take the pencil and draw a picture of the little box of the
automobile that would be in relation to that bicycle based
on"your coriclusion as to the direction of impact.
A. I can draw the automobile at the angle: of impact. As

to placing them on the highway, I would not be able to do
. that. '

page 197 r Q. I am not asking you to do any placing. I
have placed the bicycle in accordance with the

hypothetical question which I have asked based on the testi-
mony today.' ,
. I am asking you now if that is the position of the bicycle
as you see it there, what would have been the position of the
automobile 1 '
A. All right ..

Note: Witness at this point drawing square to indicate the
position6f the automobile on the diagram.

A. (Continuing) I am placing it there to show the angle.
Therefore, the position of the automobile would be the square
of that angle.
Q. "Would you draw a little box on that?
A. Yes; I did (indicating-). That is roughly;
Q. Will you put an "A" in the automobile box 1
A. Yes, sir. (So doing-)
Q. And a "B" for the bicycle?
A. Yes. (So doing)
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,Mr. Sands, Jr.: I have no further questions. I would like
to file that as Defendant Exhibit A.

Note: This diagram above used in illustration is now
marked and filed as Defendant Exhibit A.

Witness stood aside.

page 198 r Mr. Allen: That is our case, Your Honor.

Note: At this point Court and counsel retire to Chambers,
as follows:

In Chambers.

Mr. Sands, Jr. :.Your Honor, at the conclusion of the
testimony of the plaintiff counsel for the defendants move
the Court to strike the evidence of the plaintiff on the grounds
that the plaintiff under his own evidence is guilty of con-
tributory negligence as a matter of law barring recovery.
In making' this motion I .fully realize the usual. rule that

would be applicable to this that he is 12 years old and there-
fore a presumption would arise ordinarily as to freedom
of negligence on his part. However, in this case not only has
it been shown that the boy is an average or better student,
but spcifically as to this specific act he himself has testified
that he knew at the time that it was dangerous for him
to ride his bicycle on the highway, the hard~surfaced portion
of the highway, and that he was not so doing j and his mother

has specifically testified that she warned him
page 199 r specifically against riding on the hard surface,

both on this occasion and on other occasions.
Under those circumstances the danger would hav.e been fully
known to him;
Ordinarily whether he wason the hard surface or not, I

further realize, would be a jury issue, but in this case We
physical facts are such that it would be impossible for the
jury to draw the conclusion that the boy was other than on
the hard surface at the time that the accident took place.
The Court: The motion is overruled, the Court being

of opinion that both questions, namely that of his capaCity
for negligence, and the fact of alleged contributory negligence,
is a jury question.
Mr. Sands, Jr.: Exception, Your Honor, for the reasons

stated.
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Note: Court and counsel now retire to the Courtroom,
and are now before the jury .

. Jury in.

page 200 ~ DR. VIRGIL ROBERT MAY, JR.,
a witness introduced in behalf of the defendants,

first being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Sands, Jr.:
Q. Dr. May, will you state your full name, age and specialty,

sir~ .
A. My name is Virgil Robert May, Jr. I am a practicing

physician in the City of Richmond. My sp~cialty is 01'-
thop3ledic surgery.
Q. I believe that is the same field Dr. Butterworth is in ~
A. Yes.
Q. -With whom are you associated in the practice?
A. lam associated with Dr. William Deyerle.
Q. Do you know whether Dr. Dey,erle has examined this

boy~
A. Yes. Dr. Deyerle has examined Clinton Jones.
, Q. Can you tell the jury whether Dr. Deyerle will be her,e
today, and if not why not ~ '
A. He will not be here today. He had to go to an ortho-

paedic meeting on the West Coast.
Q. He has gone to that meeting andis attending

'page 20'1 ~ ~t now~
A. That is right.

Q. Will you state, sir, your training in this particular
branch or specialty, and your background ~
A. I am a graduate of Hampton-Sydney College, Medical

Colleg-eof Virg-inia, 1943. Following- that I took my intern-
ship in Pennsylvania, following which I took training, began
my specialization training in orthopaedic surgery. Continued
on at Pennsylvania two years more, then I went into. the

I service. Was in Manila two years at the Tenth General
Hospital, and later at. the Fourth General Hospital as l;ln
orthopaedic'surgeon.. '.
Following my return from the service I -went to North-

.western University at Chicag-o for two additional years iIi
orthopaedic work. Since that time, since 1950, I have been
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,practicing in Richmond. I am a member of the Medical
,'CoHege of Virginia Faculty as associate in orthopaedic
surgery.

I am on numerous staffs of the various hospitals in Rich-
mond, namely the McGuire Veterans Hospital, Grace Hospi-
tal, St. Elizabeth's Hospital and the new Richmond Memorial
Hospital.

The Court: The doctor is qualified to practice.

Q. Will you state, pleas,e sir, whether or not at my request
you 'have examined Clinton Jones and if so on

page 202 r what date did you perform your examination'
, , A. I examined Clinton Jones on the 18th of

March. He came to my officewith his mother, and at that time
I ,examined him.

I understand from the history which I obtained from his
mother that he was injured in an automobile accident when he
was riding his bicycle on or about the 5th of February, 1957,
and at that time he was admitted to the J ohnston-Willis Hos-
pital and was under the care of Dr. Troland and also Dr.
R. D. Butterworth.

He had at the time x-rays taken of his shoulder, and these
were negative for any fractures or dislocations, but he did
have a paralyzed left arm, 'extending from his shoulder down
to his hand.

At first his condition I understand was worse, and it has im-
proved over the past year, with the passage of time, frankly,
and the treatment that he ,has received.

At the time that I saw him he had a partially paralyzed
arm. In other words, it wasn't total by any means. There
were certain muscle groups that were useless, but there were
more muscle groups in my opinion that wer,e of some benefit.

He came into my office wearing a brace. The left arm
was thinner than the right arm. In other words, from not

using it or not being able to use it the muscles had
page 203 r begun to atrophy. He could raise his muscles up

like this by holding his shoulder up in this type of
manner. He could not raise his left arm from his shoulder.
In other words, he could not abduct it, raise it to the' side.

He could flex the elbow. This was weak, however. Could
flex the elbow. Gravity would extend the elbow. He could
not hold his wrist in flexion. He could not straighten his
fingers out, including the thumb. He could not ~traighten
any of them or extend the fingers. He could flex the fingers,



,;142 Supreme Court of Appeals of Virginia

Dr. Virgil Robert May, Jr.

ihe could flex the fingers when his wrist was down. He could
.flex the fingers, and the muscles in his forearm. The flexion'
of the fingers and wrist I felt were gooq.

Q. Dr. May, at this point and looking at him as of today,
.I take it from the nerve injuries you have described he camiot
raise the arm out this way (indicating) ~

A. That is right.
Q. He cannot raise his wrist or mak'e any movement up or

back although he can grip~
A. Yes, and he can flex his wrist.
Q. As of today what would you estimate his percentage

.of disability to be in his present condition, assuming nothing
•were done and he didn't get any better ~ .
, A. 'V- ell, I feel this way, I feel that the boy had a brachial
.plexus injury, and he has shown improvement. It is true

it has been a little over a year, but I feel he is
•page 204 ~ going to improve even more.. ,Vhen I saw him it

was my opinion he had 70 per cent, approximately
70 per cent. I cannot get it accurate judging on an active
boy, but 70 per cent loss of use of the left arm. .

Q. Dr. May, I wonder if you will tell us, sir, and let's
take these phases of it up one at a time: .

,,'Withreference to his ability to raise this arm, and to get
'the arm around and maneuver it in this' way, what if any
r'ehabilitation surgical procedures would YOU' feel would
benefit the boy in that respect, before going any further.~

A. I think undoubtedly this boy is too soon at the present
time, sir, to perform surgical procedures. It is too early in
order to, say, transplant muscles or tendons, or to do func-
tion operations, to put his joints at a better position.

I feel that it is too soon for that after his injury. I fe'el
it ought to be approximately two years, we will say, 18 months
to two years, before' that is done, because 'we don't know
how much he is going to improve.

Q. Would you demonstrate to the jury first as to the
shoulder, or what operation you 'would recommend if any in
the shoulder area?

A. If he stays as he is-but he has shown improvement,
according to my understanding. The operations

page 205 ~ are several, and I believe undoubtedly that he
will be rehabilitated by surg-ical procedures. In

other words, I do not f.eel that the boy himself at his young
age, or his parents, will allow him tb continue as he ,is now,
provided he doesn't improve.
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In other words, he will have surgical procedures per-
formed, because r feel they will be of a definite benefit.
The first procedure r would consider would be a shoulder

fusion. Now, a shoulder fusion is d.one not uncommonly.
Done primarily in polio cases who have had paralysis of their
shoulder muscles, or their upper arm muscles, so that they
cannot abduct their arm to the side.
Now, say he can do this (indicating), well, we fuse the

shoulder and by that r mean the humerus bone or the long
bone in the upper arm to the wing bone or the scapula,
because he can do this, and we fuse this bone to the scapula
bone, and we fuse it in such a position to the side to a certain
extent, because the muscle will give. The good muscle will
give. They will stretch, mind you. But when he goes to
raise his arm to say this extent (indicating), now r do not
say he will be able to put his hand over his head, no, but it
will give him a better useable arm, in 'Other words, to abduct
his arm.
Q.. Doctor, did he have any form of brace on at the time he

came to you? . .
page 206 t A. Yes.

Q. What would the effect of the operati'on you
have just described have upon the necessity for that brace 1
A.. Well, r' feel this way, that probably other surgical

procedures would have to be done to really eliminate., this
brace.. But this brace can be ,eliminated, r believe, r believe
that it certainly can be eliminated .
.. Q. SO that the operations that :)TOU have just indicated to
the shoulder, or that one if it was performed, would give a
useable motion as iou say, and have indicated 1 ,
A. That would stillleav'e the hand. It would still leave the

hand in flexion, and it would still leave him with the inability
to dorsiflect or extend his fingers. .-
Q. ,iVhat would be your recommendation in that connec-

tion? .
A. My recommendations would be he have procedures-

mind you, this is done insta~es. You don't operate an the
shotilderand on the hand all the s,ame time. It is done in
stages. , And as you progress along you evaluate him to ~ee
whatthe next procedure is going to be.

r feel that the next procedure probably would be to
work on the transplantation of tendons in' the wrist, or in
his fingers, because he can .flex. In other words, he can flex
his fingers.
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We have sev'eral tendons in the hand. I won't
page 207 r go into them in detail, but No. 1would be-I

shall not go into real detail, because I do not
think it is important. But take the good flexing tendons of
the hand and bring them around and attach them into the
,extensors of the fingers. That will allow the fingers to ex.,.
tend. But when it allows the fingers to extend and also to
raise up the wrist, that wauld be right much for a. muscle
to do. In other words, it would be too much to do. So we
also would have a fusion 'Ofthe wrist to consider, by putting
the wrist at what we call a neutral position. He is like this
now, he is like that now (indicating). But if we put the wrist
up at a neutral position it would give him a better hand in
which to use.
If we transplanted his tendons we would attempt ta extend

the thumb, extend the fingers in this manner. The tendons
which he has in these fingers here are, I would say good at the
present time. Flexion tendons are good. So we would do
the procedure for him to extend the fingers. We would do
another procedure for him to fuse his wrist in a neutral
position.

Q. Ga ahead, sir.
A. And they will be done in stages. There is another

procedure-actually he has motion. He has biceps motion,
or this (indicating), but that is weak. I would consider that
as a last thing, in other words working on the elbow. De-

pending upon, as I say, after each 'Operation it
pag-e 208 }-has to be reevaluated and carefully done.
If another procedure would be done, just looking at the

over-all picture, it would probably be in the elbow where
same of the flexors can be transferred up to the humerus
bone. Some of the flexors can be transferred up here to
make it a little higher, to give a little better movement, a
better fulcrum to pull against.
Q. What will that last transplantation that you mentioned

do? .
A. That would help give him stronger flexion of his elbow.

He has it naw, but it wauld give him stranger. Surprising-
enaugh. I da nat think anybady really knaws all the whys
and wherefares. but yau can transfer tendans campletely.
Yau ean take a flexar tendan and put it aver an the darsal 'Or
tap side 'Ofthe wriRt. and because he is yaung and all, and
nature is a wanderful bealer, yau can ask him ta extend his
fing-ers. they extend the flexars. In ather words, in the
brain samething 'Occurs, I da not knaw what it is, but it
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allows them to train themselves so say for instance you are
going to flex your fingers and you say well extend your
hand, you say flex a tendon that would ordinarily flex the
fingers, and they will do it, these transplantations will come
into play.
Q. Dr. May, I understand that you would not recommend

those operative procedures for possibly another
page 209 r year ~

A. I would say 8 months more, or two years.
In other words, the physicians who follow him now know how
he has progressed, and if he got to a long static position then
I would certainly consider doing it. I wouldn't wait too long.
'He has good motion in his joints, and he has no deformity
of the joints. He can move his joints, or you can move his
joints very well. Now, if you wait too long they will hav,e
a tendency to stiffen up, and when that occurs then you
have an additional problem.
Q. These operations that you have mentioned, are they

anything very rare, or is it just a common occurrence ~
A. No, these operations are done, they are not uncommon.

Particularly in polio children. Also in cases of this kind.
Q. Would that or would that not be an operation that a

qualified orthopaedist could perform ~
A. I think a qualified orthopaedist could do it. Any quali-

fied orthopaedist could do that, and it certainly could be
done. '
.Q. If those operations were done, what affect would they
have upon the necessity of the continuation of that brace~
-A. Well, as I say, after each one is done and evaluation is
made, and I would certainly use a cast after each procedure

to hold the tendons and also the bones in position.
page 210 r Then I would discard it, after the east was re-

, moved and so on. Maybe wear the brace for a
while, but eventually get away from the brace. The brace
could be discarded.
Q. If those operations were performed and the results

obtained that you have indicated would be expected, what
would be your estimate of the disability that would then
exist~ . "
A. I feel t,hat the boy's disability could be improved, and

it would reduce his disability approximately 20 to 25 per
cent. '
Q~ SO that if those operations were performed what would

you think that his total disability of that arm would be~
A. I feel without any question he will have total disability
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toa certain percentage, and I would say approximately, if the
procedure and everything went well as we would certainly ex-
pect them to do, would probably reduce him to probably 50
per cent permanent disability.

CROSS EXAMINATION.

By Mr. Allen:
Q. Dr. May, you had never seen this boy as I understand it

until you ,examined him I believe on March 18 or 19~
A. March 18 I had not.

page 211 r 'Q~ And you examined him as you stated at the
, instance of Mr. Sands here for the purposes of

giving your opinion here today on the extent of the dis~
ability~ .
A~ Yes, sir.
Q. On the witness stand as a witness ~
A. Yes, sir.
Q. You did not examine him for purposes of treating him'
A. I did not, sir.
Q.' And you did not diagnose the case, either, did you ~
A. I think, no, I didn't diagnose the case, but I think that

was done originally when he was first hurt.
Q. You undertook to state certain muscles that were good.

I take it that you are familiar with all of the nerves and the
muscles that serve this left arm and hand and fingers ~
A. I would like tb state this: I am not a neurologist.

However, we do this work, tendon transplants and so forth.
Surgical nerve innovations of the musculature I feel I am
qualified. I would question myself before I said that I am
qualified from an anatomical standpoint to say where each
little branch of each nerve leads or serves, because there are
many, many, and I have not read up on these recently.

. Q. Generally speaking, would you diagnose the
page 212 r boy's injury as damage to the brachial plexus,

which is a group of nerves of the lower half of the
neck which come out of the opening in the spinal column
from the spinal cord ~
A. I would diagnose him as brachial plexus injury, I

would. '
Q. I want to get some information from you by way of

your opinibn as to what the extent of this boy's recovery
is and will be. If you diagnosed it as a brachial plexus injury,
consisting-of a g-roup of nerves that come out from the lower
half of the neck, oilt of the openings in the spinal column
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from the spinal cord, would you say that they were in any way
severed or torn from the- '
'A. You want to know whether the nerves were torn say in
the cord itself ~ '
Q. No, from the original location, whether separated from

it in any way'?
A. Yes, I feel the nerves have definitely been torn.
Q. Torn from the cord ~ . ,

, A. He can do certain things that I observed, and I ques-
tion actually whether they were torn at the cord itself. I .
question that. He has shown improvement, according to the
history that I obtained. A nerve that is in the cord itself
as it comes right directly at the cord, does not rejuvenate.
This boy has shown some rejuvenation, and I would say that

that was a nerve injury rather than a cord injury.
page 213 ~ Q. Well, let me ask you this: The nerves go

into the cord ~
A. Yes, sir.
Q. What I am trying to find out is whether they were torn

lose from the cord, orfhether there was what you call an
evulsion~ .
A. Yes, it was an evulsion.
Q. What is an evulsion ~
A. That is the tearing or pulling away.
. Q. Pulling away from the cord ~
A. Pulling open. Not from the cord.
Q. From where~
A. I think the nerve itself, or the plexus itself.
Q. The plexus is a group of nerves ~
A. Yes, sir.
Q. What is it ~
A. I think the nerves themselves, in the plexus.
Q. Are pulled away from-
.A. Pulling away from themselves.
Q. From themselves ~
A. Yes, sir .
. Q. Do you know whether or not they wer'e torn from it or
pulled from the cord ~ \
A. I do not absolutely know whether they were, but I be-

. lieve that they were not actually pulled from the
page 214~ cord itself, because he has shown some regenera-

tion.
If they were pulled from the cord itself, then they do not

regenerate. '
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. Q. Let's see which" of them have shown some regenera7
tion. .
A. Mind you, if I am to continue on, sir, even if a nerve

is torn in itself, torn in itself, it regenerates. But it may
not regenerate all the way down the arm. It may just form
a glob there of what we call a neuroma.' He wouldn't get
regeneration of the muscles. "'
Q. N'Ow,let's name some of the important muscles and. see

what has happened to that, in your 'Opinion. Tak'e the deltoid
muscle.
A. Well, I think he has a paralysis of the deltoid. The.

inaxilliary nerve, of course, that is part of the brachial plexus.
They are branches.
Q. Will that nerve regenerate 1
A. It did nat.
Q. And will not 1
A. I don't feel so.
Q. Now, here is another one with a great long name,

caracobrachialis.
. A. Oh, caracobrachialis. That is one of the short muscles
in the arm. I think names like that are somewhat confus~

mg.
page 215 r . Q. They confuse me. '

A. They confuse me, to a certain extent, to tell
you the truth. Caracobrachialis, that has not regenerated.

Q. Has not1
A. No, sir. That helps with the flexion of the elbow;
Q. How about the biceps muscle 1
A. Biceps has in my opinion regenerated partially.
Q. "Wbat per cent 1
A. I would say, well, just 'Offhand about 35 per cent.
Q. How about the triceps muscle 1
A. That has not regenerated.
Q. How about the supinator muscle of the forearm 1
A. That has not regenerated.
Q. How about the brachioradialis muscle ~
A. The brachioradialis has not regenerated: If I recall

correctly it has not.
Q. How about the anconeus muscle 1
A. I do not kIiow that one.
Q. That is a long ,one. You ref'erred to it just now, part

of it. Abductor 1 .
A. Yes.
Q. Abductor pollicis.
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A. The abductor pollicis. is all' right. r.J:'hat
page 216 r means moving the thumb, too, moving the thumb.

Q. But that doesn't refer to the arm?
A.No.
Q. How about the extensorindicis?

.• A. That is the extensorindicis, extensor of the index finger.
That is what that means. That is not present.
Q. Can you name any other muscles. .I will not go through

the whole list, but any of the others that are not paralyzed?
A. That is right. There is no need to go through the whole

list of them like that, because, as you say it is more con-
fusing, I think. They are confusing to me, even,' frankly.
But let's hold the arm out like this, you see. This being the
ventral side, this being the dorsal side. The ventral muscles,
that has power. The ventral muscles. If you hold the
arm like that, the ventral ones, these being the dorsal ones,
he has lost the dorsal muscles of his 'arm.
He has some power in the ventral muscles. Some of them

are better than others.
The biceps muscles are partially paralyz'ed. It is weak.

;He has no deltoid, which causes you to do this. He has no
supraspinatus which causes you to do this. In other words,
the deltoid muscle does this, the supraspinatus this, he could
do this, he can do this (indicating), which is the serratus

ant'erior group, and that is also supplied by the
'page 217 r brachial plexus.
. . . In other words, major muscle groups is what
we work with. We don't work actually down and get into
each individual little muscle and trace it out and each indi-
vidual little nerve and go to the end of it. ,lYe don't do
that. It is not necessary to do that.
Q. The first one I mentioned was one of the major muscles,

was it not? .
A. Deltoid ? Yes, sir.
Q. Those few I mentioned following that?
. A. They are major. .
Q. You classify' them as major muscles?
A. Yes, sir, I think so. I think one or two of them are in

there, we will say they are minor muscles. Another thing
I would like to add, too, is the sensory changes in this boy's
arm. He has some sensory changes, some numbness. He has
good fi~g'er~ipfeeling. That is very good. He is very fortu-
nate to have that. ' . :.
Q. You said something about his ability 'to flex his fingers.
A. Dh huh.
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Q: Even though he could flex his fingers, his hand is still
drooped~ .

A. Yes, sir, that is right. And if he raises his hand up he
can flex them better. Gives you better fulcrum.

page 218 r Q. You talked about the transplanting of the
tendons from the inner side of the hand over to

the back part of the hand ~
. A. Yes, sir.

Q.For the purpos-e of giving him-
A. A better hand.
Q'. A better hand ~
A. Yes, sir.
Q. Better flexing of fingers ~
A. Yes, sir.
Q. But still his hand would drop'
A. That transplantation of tendons itself would tend to

still drop, but another procedure would I believ:e, one I
had in mind, would have to be done to correct that.

Q. These procedures that you talk about are in stages'
A. Yes, sir.
Q. And you would not undertake any of them unless the

muscle in the hands were strong enough to indicate it'
A. You do not undertake tendon transplants unless you

feel that the muscles are strong enough to be transplanted.
Q. Do you feel at this time the muscles are strong enough~
A. I feel some of them are at this particular time. I would

say I would wait because I wanted to see if he'
page 219 r would turn a little better. However, I do feel,

frankly, if he presented himself. as I saw him at
a later date, say six' months from now, and had the same
then as he has now, I would certainly consider some trans-
plaritation, yes, sir.

I think some of them are strong enough, yes, sir.
Q. There are right many of ifs about that~
A. How do you mean'
Q. You would have to wait, and after you wait it could only

be done if there wer.e a certain strength in the muscles'
A. I think there are now. I feel that if he did not -improve

-ariy more that I would certainly do tendon transplants on
him.
- Q. For the hand'
'A. Yes,sii:'. '
Q. That would be only for the benefit of the hand'
A. That is right. '. - .
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Q. That would only enable him to flex or move his fingers
a little better ~
A~ That would help him, yes, to flex his fingers, yes, SIr.

Primarily, yes.
Q. Now, you talked about fusing the shoulder.
A. Yes, sir.

Q. ,iVhenwe speak of fusing we generally speak
page 220 r of fusing bones. What are you fusing~

A. You fuse bones. You are correct. in that.
The humerus to the scapula, as far as the shoulder is con-
cerned.
Q. How is that going to help restore the damage or repair

the damage to the brachial plexus ~
A. It will not do that, sir.
Q. It would just give him a little better use of that

shoulder~
A. It would give him. a better functioning shoulder or

arm.
Q. The fusing means you are freezing the part into one

position ~
A. Yes, sir.
Q. To stay there ~
A. Yes, sir.
Q. You cannot give us any definite opmlOn at this time

whether those operations in the several stages would be
performed, and if performed you cannot give us any definite
opinion as to the success. of them ~
A. lean only tell you of our experience. I wouldn't do an

operation if I didn't think it would help, you know. . .
.Q. I know you wouldn 't.
A. I cannot guarantee that, no.

. Q. I just want your best opinion. In the ;first
page 221 r place, you wolildn't do the second one if the first

one didn't turn out all right, would you ~
A. No, I would not. Supposing now we did a shoulder

fusion, suppose it didn't take, then I would go .back and at-
tempt to fuse it ag;:tin.
Q. Yousaid you would do these operations in stages ~
A. Yes, sir. . .
Q. ,iVouldn't do them all at one time1
A. Yes, sir. ... . '. .
Q. If you dq the first Qne and it were not a successful one,

would you undertake the next one ~
A~ t would reev-aluate 'it and probably I. would wait .. I

would want to get the first one corrected first. If it did not
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turn out I would go after it again, you see, because it can be
done again.

Q. Even though it is fairly successful, what does experience
show as to the good ultimately that results from those things'
A. It shows that this boy will be able to use his arm better

than 'he does not.
Q. You mean redu0e the percentage of disability~
A. I feel. it would reduce the percentage of disability.
Q, Around how much, 20 per cent ~

A. 20 to 25 per cent. Of course, I am sure as
page 222 r to the exact per cent I cannot say.

Q. Assuming that all these operations are de-
sirable in view of the circumstances and reevaluation and
examinations and all that, how long a period of time would
they cover~
A. They would cover a considerable period of time. They

would take approximately two years. Two years. The
shoulder fusion, for instance, a fusion operation on any bone
when you try to get one bone to freeze to another, takes.
six months, wewill say on the average.
Q. And would any pain and discomfort and hospitalization

be involved ~
A. Hospitalization would be involved, certainly. Hewould

have pain of course and some discomfort, yes.
Q. And still wind up with approximately as you said 50

per cent disability in the arm ~
A. Approximately.

Witness stood aside.

pag,e 223 r O. F. R. BRUCE, JR.,
a witness introduced in behalf of the defendants,

first .being duly sworn, testified. as follows:

DIRECT EXAMINATION.

By Mr. Sands, Jr.:
Q. Mr. Bruce, state your name, age, residence and occupa-

tion, please sir.. '.
A. O. F. R. Bruce,.Jr., 49 years old, 4804 West Grace

Street, Richmond.
I am Chief of Research Statistics and Information with the

Virginia Unemployment Compensation Commission.
- Q..~Howlong have :you been Chief of the Division of Re-
search Statistics and Information ~
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A. Since January, 1956. .
Q. Prior to becoming Chief of that division, what other

related positions with unemployment compensation com-
missions have you held 1
.. A. I was Employment Interviewer starting in 1941 for a
year and a half. Then I came to Richmond and was Clearance
Supervisor, which means helping people get jobs when they
are in Richmond for openings in New York, for instance, or

the reverse, for about four months. Then I was a
pag,e 224 r Labor Market Analyst for a year and a half.

Then in 1944, October, I was appointed super-
visor of employment of the physically handicapped, and I
retained that job until January 1956, when I took my present
position.
During the time that I was supervisor of employment for

the physically handicapped, I was also made supervisor of
employment counselling because of the .relationship between
the two activities, and also supervisor of testing .
. Q. Have you at any recent time been engaged in activities
related to employment of the physically handicapped other
than those to which you have just referred 1
A. Yes.
Q. Tell us about. that 1
A. From 1940, sometime in 1940 the State Committee was

formed to further our efforts in helping people with dis-
abilities obtain jobs, and I "vas elected chairman of that.
Then in Governor Tuck's second year I believe a formal

committee, Governor's Committee on employment of physi-
cally handicapped, was formed, and I was appointed chairman
of that and remained chairman of that through Battle's ad-
ministration and until January, 1956, when I changed jobs
and thought that I should resign.
I am a professional member of the National Rehabilitation

Association also.
page 225 r Q. Mr. Bruce, from your experience as vou have

related, can you tell us how many job classifica-
tions a,re recog-nized in Virginia 1
A.The total number in the Dictionary of Occupational

Titles, which is a publication put. out by the Bureau of Em-
ploytpent Security and contains 22,000, a little over 22,000
specific, defined jobs. .
There are actually 40,000 in there, when you boil it down

YOU will find some of them are alternate titles. There are
22,000 jobs. All of those are recognized in Virginia. But I
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wouldn't say that we had all of the occupations in Virginia,
for. sure.
Q. Of that number approximately how many require ap~

prenticeships 7 .
A. There are approximately 10'0 basic trades covered by

apprenticeships. Now many of those have more than one or
some sort of specialty. For instance, in metal working I
think ther'e are 8, in photo engraving 3 or 4. Some of them
have one, two and up to eight, or perhaps ten.
Probably out of 22,000' occupations between four and five

hundred apprenticeships occupy, which would be equivalent
to one or more of the 22,000.
Q. In those jobs requiring apprenticeships, are there any

which you know of which would be open to persons who
suffered the loss of the use of an arm 7

page 226 r A. Only two that I know of offhand, commer-
cial artist and draftsman.

Q. Assuming a case in which we have a 13-year-old boy
who has lost upwards of 50 per cent, or 50' per cent of the us~
of his left arm, who is otherwise a normal physical specimen
for his age, and who has attained grades in school averaging
about the middle of his class, and appears to be bright and
alert mentally. .
What if anything have you to say as to the probabilities

of such a boy being able to embark upon a professional
career 7
A: That to some extent is a supposition. I know from my

experience in our work with the high schools, while I hav,e
been supervisor of counseling, we developed the general
aptitude test which we use in conjunction with the schools,
and test over 50 per cent of the graduating students.
So in their junior year, and some in the senior year that is

done to determine a.ptitude. Students who are in the middle
part of their class or above usually apply, and I say usually
certainly 90 per cent of them will show aptitudes for college
subjects. Such as engineering, medicine, law, school teach-
ing and many other of the professions., Providing this boy
continues on in a normal basis and has an opportunity to ob-
tain an education, I see no reason why he should not be able

to go into college and obtain a professional stahd-
page 227 ~ ing.

. In that same 'categ-ory, there are scholarships
open. This new bill, eight hundred million dollars or what-
ever it is that the Federal Government is going to give a"ra3';
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is going to make it easier for a boy to get to college. So that
a person with a disability, through proper efforts of the
Governor's Committee or vocational guidance or through
some of the branches of Unemployment Compensation Com-
mission would be enabled probably to obtain financial help in
obtaining an education.
I would like to say something about the job structure.

I believe you just mentioned professions. The reason I feel
it so strongly is becaus-ethe prime function of the Governor's
Committee and on employment of the handicapped is to sell
the public on the fact that a person with a disability isn't
necessarily useless,. that they can do jobs.
The prime reason why mor.e people with disabilities don't

have jobs is because employers will not accept that fact.
Neither the President's Committee nor the Governor's Com-
mittee actually do placement per se, but there are govern-
mental organizations, such as with the veterans, the state
employment services, vocational rehabilitation services which

actually do the placement of people ,vith dis-
page 228 r abilities, and we know that if we properly evaluate

the physical aspects of a job and relate them to
the physical capabilities of the individual, and their equal,
physical demands do not exceed the physical capabilities re-
maining to the individual, that he can successfully perform
on the job and have just as good a chance as anybody else.
In other words, if he isn't lazy or any of the other factors
which would throw anybody off the job. But all things being
equal he will do as good or better a job, and they have prov,en
that.
Now, out of the 22,000 jobs that are defined over 50 per

cent of them are in prof.essions, and in service, in trades
which not of themselves require many of them don't require
physical capacities apparently remaining to this individuaL
He would be limited. He would be limited from many
manual jobs. He would be limited from the majority o'f
apprentice able occupations. There is no doubt in my mind as
far as that is concerned. .
But to say that a boy wouldn't have a chance of getting a

job and 'earning perhaps more money or less money-but
anyway a g-oodchance of earning a livelihood because he has a
bad arm, is not true. .
I have helped place and seen placed people in wheelc'hairs

who cannot get out of their wheelchair, and they are making
good enough. They are making enough money to support
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themselves without any subsistence.
'page 229 r So that it is a relative matter. When you ask

what my thinking in relation to a success is, it is
a relativ,e matter just as it is with any other 12-year or
'13-year-old boy, with not a thing wrong with him. Such
things as incentive, aptitude, desire and aggressiveness, all
those things play an important part. When you ask that you
will have to forget those things and purely do it on the
physical., '
, As far as the physical is concerned, I see no reason why he
shouldh't be able to achieve a position in life where he could
suppo~e himself, and decently. '

CROSS EXAMINATION.

By Mr. Allen:
Q. Mr. Bruce, I understand you correctly t6 say that you

had difficulty selling 'employers on the idea that a handi-
capped boy like this can render good service and he ought
to employ him ~ ' " ",

A. Yes, sir. '
Q. When you do sell them on the idea of employing them,

they don't get as good wages as a boy with two good arms
and hands, do ,they~ '

A. Insofar as I know in the majority of cases, yes, sir.
If they perform the functions of the job they get paid the
same salary." " '

Q. If the functions of the job require the us,e of
page 230 r two hands- ,

A. 'W'e wouldn't try to place them on that job.
That is why I said' he would be limited as to his job op-
portunities.

Q. That is right. He would he limited ~
A. There is no doubt in the world about that. ,
Q. And generally his rate of pay would be considerably

less, wouldn't it ~ '
A. No, sir, not necessarily. If he was a draftsman I do not

see why he couldn't he just as good a draftsman and earn
just as much money, or if he were a salesman, why he 'couldn't
be' just as good a salesman and earn just as much money as
a man with two arms. '
,,'Now, we would never try to get him placed as a machinist
or' in some of the jobs' where it is obvious that you need
at least to learn the trade involving the use of such dexterity
and with hoth arms and hands. It is' a matter, as I said
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before, of evaluating the physical potentials of the job, and
the physical capabilities of the individual.
The worst thing that we could ever do would be to try to

sell a handicapped person to an employer and ,then send him
somebody who was not physically able to do the job, because
then you just break down everything you have sold him
on.
Q. You referred to dniftsmanship ~

A. Yes, sir.
page 231 ~ Q. If a boy hasn't got any use of his left arm

or hand, or he is limited to a great extent in the
use of if, doesn't that affect his efficiencyas a draftsman ~
A. It might or it might not, depending upon his' adapt-

ability. ,
Q. Because he couldn't hold a ruler and do things like that

as well as a man who had both hands ~
A. I have seen one-armed draftsmen.
Q. But-
A. I do not knowhow he would do it.
Q. You cannot say he will do a,s well as if he had both

arms?
A. I cannot say y,esand I cannot say no because it depends

upon the individual I am not trying to equivocate.
Q. The ones you have seen.
A. He was doing just as good a job and getting just as much

pay in a group of other men 'whowere doing the same job,
as far as I could determine.
. Q. You said something about a hundred basic trades
covered by apprenticeships. '¥hat did you mean by thaU
A. Oh, electrical work, plumbing, carpentry.
Q. Did you mean that he would have to serve an apprentice-

ship before he could get in one of those trades ~
A. The type of trade where you ordinarily have an ap-

prenticeship, and a man goes in and serves a
page 232 ~ formal apprenticeship, under some arrangement
" of that type, whether it happened to come under
the Division of Apprenticeship in the Department of Labor
and Industry, or whether it is just an arrangement between
the individual and the employer, or through a union or wh!lt-
ever it might be.
Q. I am talking about the apprenticeship of the trades, a

man serves an apprenticeship preliminarily to going in and
getting a job in a trade,' say like a sheet metal worker. ,He
would have to serve an apprenticeship, would he not ~ "
A. That is the thing I am talking about.
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. ,Q. _OI;iginally would this boy be taken in on an apprentice-
ship basis to prepare himself as a sheet metal worker~ _
.•A. I do not think so.
Q. Was that one of the hundred basic trades that you are

talking abouU
,A. 1do not remember specifically whether it is or not. I
think' a sheet metal worker is an apprentice able occupa-
tion.

Q. In this hundred basic trades you are talking about
covered, by appr'enticeships, would. he be taken in in any
one to serve an apprenticeship as preparation for receiving
a. job in the trade ~

A: -The only two that I can think of are the two
page 233 r ~hat I mentioned, commercial artist and draft-

mg. ,
Now, there might be others, I cannot say. But those two

are two that I can think of. At least, I would see no reason _
why he shouldn't be accepted.

Q. I suppose you have been here with us in times of un-
. employment ~

A. Yes.
Q. Hav,e you not~
A. Yes, sir. _
Q. Where there was great unemployment. I believe they

say now that there is some five million men or more out of
employm-ent. In these unemployment periods wouldn't the
boy, one like this, have difficulty getting a job ~
A. If he didn't have one he would, yes. However, we

have maintained over a period of several years a percentage
-equal to the percentage of placements of the total group.
- In other words, if we have a thousand ,applicants applying
for jobs, and we place half of them, and we have a hundred
handicapped people applying for jobs, we will still place about
half of them. So that the ratio is about the same. Now, it
requires more effort.
. Q. Do you know anything about the aptitude of this boy~
"A. No, sir, other than what Mr. Sands said when he asked

the question. In the middle of his class and so
page 234r forth.

Q. Of course then you haven't given him '.any
aptitude test or anything of that kind ~
A. I have never seen the boy. .

: " -Q. You do not know whether he has aptitude for the pro~
fession that you mentioned, or trade?
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.,A ..No. That is ~hy. I said it was difficuit to answer the
question because I do not know anything about his aptitudes,
or his intelligence, other than what was in the question.

Witness stood aside.

W; E. BRISTOL,
Virginia State Trooper, a witness introduced in behalf of the
defendants, first being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Sands, Jr.:
Q. Mr. Bristol, whatis your full name7
A. William E. Bristol.
Q. Will you state whether or not in pursuance of your

duties you were called to investigate an accident in February
of last y,ear .in which Mr. Fellers was involved

page 235 ~ with a boy by the name of Clinton Jones 7
A. Yes, sir; I was.

Q. Do you know about how long after the accident you
arrived on the scene 7
A. Approximately 10 to 15 minutes.
Q. Will you state to the jury the weather conditions pre-

vailing at the time that you arrived upon the scene 7
A. It was misting raining at that time: It had been raining

off and on most of the evening and it was misty and raining-
light drizzle. .
Q. What would you say about the visibility7
.A. Visibility was poor.
Q.. What would you say with reference to the surface

of the highway at the time 7 Did I understand you to say
it was raining7 .
A. It was a light misty rain. It wasn't heavy down-

pour.
Q. What was the condition of the highwaY7
A. Wet.
Q. vVhen you arrived at the scene will you tell us what

you found7. . - .
A. I found there. had been an accident involving a 1956

Ford station wagon operated by Mr. Fellers had struck the
rear or struck a bicycle which had been ridden by Clinton

Jones.
page 236 ~ The accident. happened approximately three

miles west of Richmond and just east of the state
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Route 683, Buford Road, in the vicinity of Sunset Drivein
Theatre, in the eastbound lane.
Mr. Feller's vehicle was parked on the right side of the

road heading east with the left rear partly sticking out
in the driving lane of the highway. ,

Q. Could you describe to the jury the condition of the
shoulder of the road at or about the point of impact?
A. The shoulder itself is dirt. There is a built-up portion

of the shoulder of asphalt approximately eight to ten inches
~ wide; and then the dirt shoulder w ich was mudd .

Q. It was mu y a e lme?
A. Yes, sir.
Q. Did you see any tracks in that shoulder?

•. A. Yes, sir. I observed bicycle tracks on the shoulder
" in the mud.

Q. Could you tell the jury going from west to east now,
toward Richmond, what .course those tracks took?
A. The bicycle tracks were partly obliterated. I couldn't

trace them all the way down the road. But they were there,
I could see the tracks on the shoulder of the road going
approximately in a straight line in the mud, and then they

~' made a slight curve toward the left side, and that
page 237 ~ I0!ie last I could.~,0,e,,;?.r:..aelell.La~ytracks. .-

Q1liat was on whIChend of tIie marks?
A. astern e d.

J£ -. Q. The rna ~ve'? . .
VV' A..llil ••a.sligh."t..cur.y;e.to3Yar,d.thelllghway, and that LS.the.-.

last I could distinguish. . ---
'""'Q~m you look on the shoulder for any tire marks of any
automobile, or any tire marks?
A. I didn't see any in the immediate vicinity of those

b.- tracks; no, sir.
Q. No automobile marks1'
A. No; sir;
Q. Did you find any marks on the hard surface that you

lo-, connected with this accident?
A. Not at that time. I went hack a day or two ditYs

later-I do not recall the exact date-to the scene, and I did
observe' marks in the highway, light scratch mark in the

,J

highway in the same vicinity, approximately a foot to the
left of the shoulder of the hard surface.
,Q. On the hard surface? '
A. Yes, sir.
Q. Approximately a foot on the hard surface?
A. Yes, sir.
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Q. Where wer,e those in relation to where the bicycle tracks
ended1 .

page 238' r A. They were in the same approximate vicinity
. of those tracks. I could not pinpoint those tracks

.Jli-tbis time at.Jlll.
. Q. And the nature of those marks you said wer.e whaU
A. Appeared to be some kind, of s~~=~ ~arks like sOme-

thing had been dragged across the Bud;; Of the Wa:a:.
Q. Did you nOtice to the nght of wher.e you saw'these

tracks or to the right of where the accident happened the
condition of the shoulder where it ended 1 In other words,
was ther,e any ditch or depression or anything of that sort 1
A. Well, ,there is a ditch over in there, yes, sir; slight

ditch.
, Q. Did you notice the state of that at that time, whether it '
was normal or under repair or what the condition was'
A. Ibeliey.e they were laying a pipe line at that tirpe

through there, if I remember correctly.
Mr. Sands, Jr.: That is all.

, CROSS EXAMINATION.
By Mr. Allen:
Q. M;r.Bristol, what time did you get to the scene of the

accident that night 1
A. Approximately seven 0 'clock, sir.

pag,e239 r Q. Who was there when you got there'
A. Mr. Fellers was there, and several other

people. I do :riotknow or recall who was there at this time.
'Q. Did you see' the father of the boy ther.e1
A. I do not recall it, sir. .
Q. Did you undertake to locate the point of the contact

between these vehiClesthat nig-hH

~

' A. Y.es, sir. But due to all the confusion and the rain it
I,' was hard t? determ~e\ the exact point of the contact. There
•were no skId marks. _

Q. No skid marks of the car1
A. No, sir.
Q. And. that nig-ht you saw no marks or scratches of any

kind up on the edge of the hard surface '!
A. I coula see no scratches, no, sir.
Q. Did you look around that night at all for that pur-

pose1
A. Yes, sir.
Q. Did you see the Fellers car there tha.t night and if so

where was it? '
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.A. Yes, sir. The Fellers car was, as I said before, o.ff o.n
the sho.ulder o.f the ro.ad on the right side heading east.
Q. Do yo.ukno.wwhether he go.t stuck o.ver there in the ditch

o.r no.t~
page 240 r A. Yes, sir. That car did get stuck. We had a

vehicle I believe it was fro.m F'red Llo.yd's service
statio.n, Esso., to pull that v'ehicle o.ut. .
Q. ,V"ithreference to. the visibility that night, did yo.uno.tice.

abo.ut ho.wfar anybo.dy co.uldsee that night with the standard
auto.mo.bileheadlights ~ ,
A. I do. no.t think I co.uld state an exact distance o.n that,

Mr. Allen.
Q. Yo.udro.ve there ~ ,'
A. Yes, sir. But I co.uldn't state o.r give yo.u the distance

in -feet as to. the visibility.
Q. Co.uldyo.u give us an o.pinio.nupon ho.wfar a man eQuId

see running o.n lo.w beam lights, as the weather was that
nighU
A. No., sir; I do. no.t believe"I eQuId,.Mr. Allen. Not an

ho.nest o.pinio.n,no., sir~ . ..
"Q.Ho.w lo.ng have yo.ubeen driving an auto.mo.bile, Mr.

Bristo.l ~
A. Fo.r a number o.fyears no.w.
Q.' Yo.u drive at night ago.oddeaI?
A. Yes, sir. At night, yes, and I try to. drive as weather

co.nditio.nspermit. ".
Q. Yo.u drive in all so.rts 'Ofweather~
.A. Yes, sir. "

. Q. Andyo.ri neverhav,e no.ticed ho.w far yo.u
page 241 r eQuId see ;o.n yo.ur lo.wbeam lights driving under

weather co.nditio.nsas they existed that nighU
A. No., sir. Visibility was cut co.nsiderably.
Q. How much~ ' "
A: Well, ",veather co.nditio.ns will" cut the visibility-pro.b~

ably cut yo.ur visibility in half, depending upo.n the different
weather co.nditio.ns. Different weather co.nditio.nscan have a
lat to. do.with the visibility.
Q. Do.yo.u think that night it cut it abo.ut in half1
A. "lcwQilld say appro.ximately. yes, sir~

Mr. Allen: That is all.
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. RE-DIRECTEXAMINATION.

By MI: Sands, Jr.:'
Q: .Did~you examine the bicycle for any Tear lights ~
A. Yes, sir.

"Q. Or r,efiectors~ . . .
A. I did, sir. I examined it for a reflector, and -there

was none on the fender. It is the only place I looked f9:i:a
reflector on that bicycle was on the rear fender of it.' !

Q. Was there one~ .
A. There was none on the bicycle.

Q. Did you make a search of thearea~ """'"
page 242 ( A. Y,es, sir, I did ... I never could find one. I

was informed there was one on there, but I never
could locate one on there.

By-ihe :Court : ., .' , . ,. '. i., •

Q. When you got there was the hoy still ther,ei or had the
amqulance talum him away~ ". ',.
:A. I. do' not recall, Judge. It seems toine th€j :hpy wa~
gone ViiheriI arl;ived. lam riot certairi 'aboutthat."':,,";,
Q. Do you recall his mother being there ~
A. No, sir. Only recall the only reoollection I have, of

either of his parents was at the' hospitaJ.' I :'w'eiit:down
after I left the scene.

RE-,CR:OSS,EXAMINATION.

By Mr. Allen:'"
Q. You said you e;x:aminedthe biyycle... Let me show you

these photographs' of the bicycle and see if you can find any
light on that.
A. All right, sir; ,.... " . '..; .....,
Q. I hand Y01,1 Plaintiff Exhibit 3. S~e ifyoufincl a'nJ'

evidence of any lighfon there ~
A. Yes, sir, I do, on the left rear wheel on the fork.

There is evidence of a light having been there, sir. .
Q. You didn't see it that night~

. A. No, sir, I did not. As I said, the only thing-
page 243 ( I looked for' at all was a reflector. I didn't look

for a light on the rear of the bicycle.
Q. Now, I notice somet;hing on the fender of that bicycle

near the end of the back fender. Do you see anything there
indicating any reflector of any kind ~ .

, . .
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A. I can see what appears to be a screw in the center.
That is the only thing.
Q. Do you recognize that picture which I showed you as a

,picture of the bicycle?
A. Yes, sir.

Mr. Allen : That is all.

Witness stood aside.

ROGER L. JONES,
being recalled, testified further 'as follows:

DIRECT EXAMINATION .

.By Mr. Sands, Jr.: ,
. Q. Mr. Jones, do you know what color Clothing your s-on
had on the night of the accident? .

T"he Court: If you are doubtful about. th'at;
page 244} don't answer it. Maybe Mrs. Jones would know

better.

A.. 1 am :notpositive, YourlIonor.

Witness stood 'aside.

MRS. MADELENE:R. JONES,
being recalled, testified further as follows:

DIRECT EXAMINATION.

By Mr. Sands, 'Jr.:
Q. Mrs. Jones, just 'one question. Can you tell us what

color clothing Clinton had on the night of thisaccidenU
A. VV'ell, he had on a kind of a jacket like you have on,

except it had a quilted effect.
Q. About this color or about like this, just about the coloI'

I have on?
A. Just about the color you have on.

By the Court: ,
Q; What color would you call that? .
A. Doggone if I know. Between a blue and greyish blue,
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I reckan. And he had an a: pair 'Of bluejean pants, mare
blue than it was greenish.

page 245 r By Mr. Sands, Jr.: (Cantinued)
Q. Wauld yau say they weredark-calared

clathes' ,
A. I wauld say they were.

Mr. Sands, Jr.: That is all.

CROSS EXAMINATION.

By Mr. Allen:
Q.Did he have an a hat?
A. Yes.
, Q. What kind 'Of hat' .
A. He had an the kind 'Of hat that has the thing araund

\vhere yau turn it dawn and pull it over yaur ears. '
Q. Was it bright calared 'Or dark calared hat?
. A. Bright.

Witness staad aside.

page 246 r MARVIN A. FELLERS,
a defendant, having beenTecalled, testified further

as' fallaws :

DIRECT EXAMINATION:

By Mr. Sands, Jr.:
Q. Mr. Fellers, yau testified an yesterday and gave same

'Of the facts. Will yau give yaur full name and yaur age ~
A. Marvin A. Fellers, 41.
Q. Where is yaur hame'
.A.Raute 9, Bax 158, Richmand.
Q. Married,
A. Yes, sir.
Q. I believe yau stated that yau ar'e president 'Of the

. Aluminum Windaw & Daar Carparatian'
A. Yes, sir.
Q. Wha 'Organized the carparatian'
A. I did.
Q. Abaut haw lang aga'
A. August 1952.
Q. Haw many. 'Of yau awn the stack?
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. A. land. one other man. , '
. Q~ You all are in the business of-I guess the' name indi,-

cates the business ~
pag,e 247 ~ A. That is right. '\Vemake aluminumwindo"\Vs

, and 'awnings.
Q. On the night of this accident I think you went in-l ,am '

going over probably some of this a little };>it,but I will try ,not
to. Will you describe the weather conditions the night of this
accident ~ " . , ',',. ,

A. It was fOtlY' mis~"and it wasn't raining too hard just
at the timr ,of e.accident. '

Q. What would you say as to visibility~
A. It was very poor. It was at least fifty per cent less

than normal.
Q. I believe that you stated before you were driving on low

beam at the time ~
: A.Yes, sir.

Q. What can you say as to traffic approaching you if any on

I
the highway~

, ,',',

' A. At that particular time of evening it was quite' a few
cars on that particular evening going west. And just after
the accident it was quite a lot of traffic that came along going
east.

Q. Just before you reached the boy wher,e this accident
( ~appened, can you tell us about what speed you were driv-

. l1lg~ .

•A'J A. 'Well, I estimated 45. It is P?ssible that I was doing less
w \ than that. But that IS the average speed that I

page 248 ~ drive to and from home on that road, and in
normal times I never get over that.

Q. What is the limit on that road ~
A.55,
Q. At that point ~
A. Yes, sir.
Q. Could you tell us how many lanes are in the eastbound'1 section ~A. Two. Driving and passing lane.

'Q. Where were you driving~
A. I was in the double lane, which is the right-hand

lane.
Q. Could you tell us about bow far you 'were from the

J shoulder~
A. I would say from two to three feet.
Q. I believe you stat'ed that your lightsv/ere at the time

on low beam ~
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. A. Yes, sir.
Q. At the time that you first saw the bicycle or the rider, (

about how far were they from you, and what was the move-
ent of the bicycle af that time ~#~ A. When I first glimpsed it it was on a slight angle coming

into the highway, and it was. very close to me. I would
estimate from 20 to 30 feet. And I didn't have time to do
;. an3;thing-jn other, words, I hit it.
page 249 r/ Q. Did you attempt to apply your brakes~

A. Of course. I attempted to applY.,ElY'br,ake•.s,
because I stopped a very shorr-cti'Slance from wher~ the
bicycle was lying to where ~;U; was:Stojiued. tt 1f
Q. vVher,ewas the bicycle lying after the accl eli' •..•.
A. On thesbould.eJ: Hoi tb£Lroad.
Q. How close would you say Eo the hard surface ~
A. Well, the way it was mangled up, it was I would say

taking up possibly the biggest part of the four-foot shoulder.
It was close to the edge of the hard' surface part of the
road, the bicycle was. .
Q. Right after the accident what did you do as soon as

you got out~
A. As soon as I got out I heard the kid crying. I went

back to the car to get. my flashlight, but couldn't find it
because it was so dark I couldn't see where he was. Arid
.then a car came along and I tried to flag him down, and
he didn't stop. So I walked back up the road near this pole
and he was getting up out of' the ditch. So I went over
in the mud and brought him up into the highway.
About that time a truck came along and I was holding

him in an upright position, and I flagged the truck and it
stopped. Went over to the service station. I asked him to
call the Manchester Rescue Squad and the State Police to the

scene.
page 250 r I was still holding- the kid when two men came

down-don't know who they were, I presume from
the service station.
It was then it began to rain more heavily, and then I opened

the back doors on my station wagon and laid the kid. on the
back seat.. . .
Q. Then the condition of the shoulder and the ditch im-

mediately adjacent to the shoulder was what~ .'
A. I mired up in mud about half way to my knees when I

went over in the ditch to get him out, because they h~d just
recently put in a storm drain or water main, I do not know
which. . .
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I~ Did your car at any time prior to this accident leave.,r the~hard surface~

{NI A. Not until after the accident. My right front wheel went
off about a foot or two feet off of the hard surface when I
stopped. . .
Q. At the time you stopped?
A.Yes, sir.
Q. Prior to the time of the accident, were you at any

time?
A. No, because it had been raining for several weeks and it

would have miredilp.
Q. Where is the automobile that was in this

page 251 r accident ~
A. I have it parked out front.

Q. Have there been any changes made in it sInce the
accident?
A. No.
Q.To the front 'end, 1mean.
A. No.
Q. Was there that night that you noticed, or the next day,

any evidence on the front of your car that would indicate the
point of impact on your car ~
A, Yes, sir_ The insurance adjuster and mnel! lPQkedat

it the following day, the following morning. We found one
l~ttle round dent••Jyh.ery holt. or; .sOJ,Iletaing..Jll,ade.j~~one
lIttle round mdentatIon m the bumper. Th,a,i_was the only
part of tl;w.....QartMt:"'%as.touched.

Q.:f:IQ'; far was that froni' the corner of the bumper~
A. Actually from the extreme edge of the bumper it was

7 inches.
Q. Have you made any tests to determine how far the edge

of your bumper extends past your wheeH
A. Yes, sir, I did this morning.
Q. Will you tell the jury the way in which you made the

test~ .
A. I drove my car wheel up to the edge of the hard surface,

the extreme edge.
Q. Where did you make the test ~

page 252 r A. At the scene of the accident as close as I
could estimate as to 'where it happened.

Q. All right, sir.
A. I took a plumb bob and dropped it down by the edge of

the bumper and.a rule and measured over to the tire and it
was five.inches. .
Then I took the plumb bob from this little indentation anU---
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dropped it down to the surface and that was two inches
from the edge of the surface, making it 7 inches from the
extr'eme edge of the bumper. .
Q, In other words, then, according to your measurements

and calculations made in this way, the very-outside of your
bumper was five inches fro e ed 'e of the hard surface T
A. That is ng , SIr..
Q. Is that correcU
A. That is right.
Q. And the point at which you have indic ted you found

this little dent was 7 inches from the point ok the shoulder
where your bu!!!per would have extended when~our wheels
were .on the ,edge of the hard surface T
A. That is right. .

. Q. 80' that if your wheels were right on the edge of the
hard surface then your outside bumper would have been
extending how far on the shoulder T
A. Five inches.

page 253 r Note: At this point during the trial a short
recess is had, and a conference in Chambers,

VIZ:

In Chambers.

The Court: . I noticed that the witness under direct ex~i-
nation probably inadvertently referred to hjs insurance agent,
and I simply want to take extreme caution to caution counsel
for the plaintiff in their cross examination in connection with.
this mark if they do cross examine him about ,any mark not
to ask any question that would prompt this man to make the
same statement .
.During this recess I am going to ask that counsel for the
defendant get the witness and advis'e him on cross examina-
tion he is warned not to mention anything about any. refer-
ence to any insurance agent. I will ask you to do that now.
Mr. Allen : We will certainly not mention it, and we wiU

avoid. it, Judge. ..

Note: Counsel now confer with the witness"
page 254 ~ following which the hearing is resumed before the

jury, as follows:

Before the jury.
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CROSS EXAMINATION.

By Mr. Allen:
Q. Mr. Fellers, I believe I understood you to say on yester-

day that your visibility was cut down about half by reasOn
of, the weather conditions that night?
A. Yes, sir.
Q. And you still drove at approximately forty-five miles

an houd '
A,,At a maximum of 45; yes, sir. ,
Q. You said on yesterday approximately 45, and in answer

to your interrogatories you said approximately 45. Do you
want to change it?
A. No, 45.

< Q. That is your best judgment that you were driving ap-
proxima tely 45 miles an hour?
A. Yes, sir.
Q'. Is that right?
A. Yes, sir.
Q. You never did, see this boy , on the hard surface, did

you?
A. Sir, he wason the hard surface when I saw

page 255 ~ him.
Q. On the hard surface when you saw him 1

A. On an angle coming up into the highway.
Q. Well; now, I want to ask you ~ Do you remember being

asked in some 'questions which you were requested to sign
under oath the question: "State the direction in which each
, of the vehicles was traveling when the operator first saw the
bicycle." That is the direction that you were traveling
and the direction the bicycle was' traveling when you, first
saw the bicycle.
A. Eastward.
Q. Do you recall being asked that question in the interroga-

tories 1
A. Yes, sir.
Q. And didn't you give this answer: ' "Both vehicles travel-

ing in g-enerally east'erly direction" 1
A. That is right.

"Q. And you did not say anything about the man turning
left in' front of you? "
A. I didn't say he tn,rned left. I said he was on a slight

angle coming into the highway. That would mean that he
would be going in an eastwardly direction.

Q. Yon didn't, when you were asked under oath to answer
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Marvin A. Fellers.

A. That is why I put it eastwardly instead of
page, 256 r east.

Q. All you said was general easterly direc-

about the directions, you didn't say anything about the
angle~

tion ~
A. Yes, sir.
Q. That is all you said ~

• . A. Yes, that is why I put it that way.
,'Q.So then the boy was in your view on the hard s-qrface
for approximately 20 to 30 feet ~
A. That is correct.
Q. ,And you kept straight going; you didn't turn your auto-

mobile in either direction ~ .
A. I had approximately a second to do anything;

The Court: The question was, did you turn in either
direction.

A. (Continued) That I can't say. I actually can't say what
I did in that short length of time.
Q. You have already testified that you, if you had seen him

in time, you would have turned to the left and avoided hiID'~
A. I would have.
Q. SOthe natural impulse was to try to turn to the -Ieft~
A. That would have been.

,Q. You do not know 'whether you' did turn a little to the
left or not~
A. I do not know.

page 257 r Mr. Allen: That is all.

Witness stood aside.

Mr. Sands, Jr.: That is our case with one exception, sir.
We have the automobile outside. Weare not going to ask
for a view. If the jury cares to see it it is there. lam sure
Mr. Allen has no objection to that.
Mr. Allen: No objection to them seeing it if they want

to.
Mr. Sands, Jr.: With that, that is .our case, sir.
The Court: Will there be a lengthy rebuttal?
Mr. Allen: Very short, if Your Honor please. But you do

adjourn at one 0 'clock for lunch~
The Court: I just wondered about the jury, is the reason
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I was asking that. There is no use for them to be sitting
around while we are getting the instructions in, order.

Mr. Allen: If you will give us just a minute
page 258 ~ we can determine whether we have any rebuttal

or not.
The Court: I think that would be helpful to the jury.

Note: Following a short conference, Mr. Allen states as
follows:

Mr. Allen: We have no rebuttal 'except, if Your Honor
please, I would like to ask permission to read the one question
and answer from.the interrogatories that I asked him about.
The Court: Go ahead.
Mr; Sands, Jr.: No obj'ection. I thought counsel had

already asked the witness about that. .
The Court: I thought you had asked him, but go ahead.
Mr. Sands, Jr.: No objection.
Mr. Allen: I think it ought to be in.
The Court: Go ahead and read the question and answer

if you wish.
Gentlemen of the jury, prior to the day of the trial of the

case certain questions were asked. We have a procedure
in Virginia whereby either side may ask the other side cer-
tain questions, certain proper questions, and if there is any

question about the impropriety of the question
page 259 ~ they get the Court to rule on it. With reference

. to the question in this case there is no such con-
troversy. The. plaintiff asked several questions of the de-.
fendant, and the defendant answered them, and Mr.. Allen
wants to read you one of those questions that was propounded
and read you the answer which the defendant made toit.
Mr. Allen: I might state that they were answered under

oath.
The question is No.. 8. "State the direction in which each

of the vehicles was traveling when the operator first saw the
bicycle." The answeI.'is: .,' Both vehicles traveling in general
easterly direction."
The Court: Is that the case?
. Mr. Allen : Yes, sir .

• • • • •
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page 261 .~ Monday, March 24, 1958.
9 :30 0 'clock A. M.

, Third day of the trial.

In Chambers.

The Court: I wish to say to counsel that I will give in-
structions which permit the case to go to the jury on the
following issues in addition to the routine ones:

One. That the plaintiff can recover whether struck on the
shoulder or on the hard surface.
. Two. That the capacity of the plaintiff is one of fact for the
Jury.
Three. Upon the doctrine of sudden emergency, and if

the plaintiff requests it upon the allied doctrine of last clear
chance.
Four. Upon the common law duty of the defendant to have

proper light ahead, if the plaintiff requests it, but not upon
the Virginia .statute on headlights.
Five. Upon the duty of the infant plaintiff to obey statutes

if he has the capacity,

a. with respect to moving from the shoulder
page 262 ~ to. the hard surface.

. b. with respect to bicycle lights ~nd reflectors.

The principal cases relied on by the Court are Neal v.
8pence't, 181 Va., 868. .
Piccolo v. Woodford, 184 Va., 432.
Although I have not used the language of the instructions

.therein, because it appears that the Supreme Court of Ap-
peals may have l,lad some misgivings about the language of
the instructions therein when it said:

"The instructions granted by the Court were not tlie sub-
ject of any exceptions. Upon the elementary principles we
accept them as the law of the cas'e."

,
McGowan, v. Ta,yrnon, 144, Va., 358.
Gough v. Shanner, 197 Va., 572. On infant's capacity to

violate statutorv duties.
Laubach v. if o'w'ell, 194 Va., 670, on the duty on coming-

from the shoulder onto the hard surface by a bicycle is the
movement .overned bv Section 46-183 of the co~ f..w

'.' ., r- """~. : 11



174 ' Supreme Court of Appeals of Virginia

Mr. Sands, Jr.: At this point, sir, might the defendant
renew its motion. which was made at the conclu-

page 263 r sion of the evidence of the plaintiff that the evi-
dence of the plaintiff be stricken on the grounds

that the planitiff was guilty of contributory negligence as a
matter of law.
This motion is made with the full realization of the limita-

tion upon an infant to be guilty of contributory negligence, but
we contend that in this case the physical facts establish with~
out any question and that there is no evidence of probative
value to challenge it, that the bicycle swerved onto the hard
surface immediately prior to the impact.
This being established by the uncontradicted testimony

that the tracks of the bicycle on the shoulder went up almost
to the point of impact, and then disappeared, and this
coupled with the absence of .automobile tire tracks on the
shoulder conclusively establishes the impossibility of a
collision on the shoulder to force the Court to this conclusion.
The Court: The motion is o¥erruh~d.

. ..Mr. Sands, Jr. : We 'except for the reasons stated;
Mr. Allen: We wish to make some general

page 264 r objections before stating our objections to the
. specific instructions.

We object to allY instruction being given on behalf of the
defendant on the subject of the liability of the ,defendant
upon the ground that the defendant's o,vn evidence shows
that he was guilty of negligence, and we object to any in-
struction being given submitting to the jury the issue of 'the

, plaintiff's contributory negligence,. because there is ,no evi-
dence in the record to show that this boy was more advanced
or more mature and mOl;e intelligent than any other boy
his age, and in order to convict him of contributory negligence
evidence would have to be produced by the defendant from
which the jury could infer this boy was more intelligent,
better developed, more mature and more experienced than
the av'erage boy of his age.

Objections and exceptions to Instructions.

Mr. Allen: We object and except to the action of the
Court in refusing to give Plaintiff's Instruction

page 265 r NO.8 on the ground that under Code Section 46-
277, and 46-279, and the cases of Barry v. T1ller,

171 Va., 381, and Nicholson v. Strou,t, a Virginia case later
decided by the United States Court of Appeals for the Fourth
Circuit, and the facts in this case, the instruction should have
been given because it was the duty of the defendant to operate
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upon the highway with high beam lights, it being on a dual
highway and meeting nobody on that side of the highway, and
passing no automobile, and no automobile to his left, and with-
out waiving our objection to the action of the Curt in refusing
to give our Instruction No. 8 we ask the Court to give its
Instruction No.3, which is not as favorable to us as we think
we are 'entitled to under the law, but is the best we. can
get.

We object to the action of the Court and note our exception
in the Court's giving Instruction No. 2 because it uses the
words" sole proximate cause'." Should the jury find that the
boy is not capable of contributory negligence, and find that

the actions of the boy, which otherwise would be
page 266 r called contributory negligence, and the negligence

of the defendant. concurred to bring abop.t the
accident they could not find for the plaintiff under this in-
struction .

.The defendant's negligence does not have to be the sole
proximate cause of the injury if the plaintiff so negligent
was found not capable of committing contributory negligence .

.The Court: May the Court. insert the thought here that
had occurred tome in the preparation of these instructions:
'My cbnception of the use of the phrase "sole proximate
cause" means legal cause, and therefore the other instructions
of the Oourt adequately protect the plaintiff. .

Mr. Allen: As to Instruction No.3, the plaintiff however
objects and excepts to the use of the word "sole" in that
instruction for the same reason given to the previous in-
struction to the use of the word "sole" in the previous
instruction. .

As to Instruction No.4, the word "sole" is again used in
Instruction No. 4, and we object and except to the use of that

word for the same r'easons given for the use of
page 267 r the word in Instructions 2 and 3.

The plaintiff by counsel objects and excepts to
the action of the Cou!'t in refusing to grant Plaintiff's
Instruction No. 11, upon the ground that it is applicable to
the evidence in this case and contains a correct statement
of the law.

This instruction was given as Instruction No. 10 in Piccolo
v. Woodford, 184 Va. 432. It is just as applicable to this case
as it was to that, and the plaintiff objects and excepts to the
action of the Court in refusing to grant it. The Court having
indicated upon refusing this instruction that it will grant In-
struction No. 5 in lieu thereof if requested so to do, counsel
for the plaintiff requests the Court to give Instruction No. 5
without waiving plaintiff's objections and exceptions to the
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action of the Court in refusing to give Instruction No. 11.
o The Court: I will give Instruction No. 5 either in the \-
language that I have pr.epared it in, or in any similar language V
that does not change the tenor of it, if the plaintiff has any

suggested changes.
page 268 t Mr. Allen: In view of the principles of law

which the Court has announced that it was guided
by in redrafting the instructions, we do not believe we can
make any suggestion to improve the instructions as far as the
plaintiff's side is concerned without running counter to those
principles, but we do object to the use of the word "sole"
in this instruction for the same reasons that we have ob-
jected to the use of the word" sole" in previous instructions,
and we do not think the question of emergency should be
presented to the jury by this or any other instruction due
to the fact that the defendant's own evidence shows that he
was guilty of negligence in operating the car at 45 miles an
hour according to his usual method of operating the car along
that highway, notwithstanding the fact that his visibility was
admittedly cut down one-half, and that he did not blow his
horn and that he was negligent as a matter of law in not
seeing the child on the bicycle sooner than he did.
The Court: May I interrupt you to say that the Court may

hav'e likewise been prompted to use the word
page 269 t "sole" in these instructions by the use of that

word by the plaintiff in his tendered Instruction
No. 7 taken from the Piccolo case, and his tendered Instruc-
tion No.8 taken from the Barry v. Tyler case. Also the Court
desires to make it clear that under the instruction which the
Court has given counsel for the plaintiff is permitted fully
to argue as one of the possible things that the defendant
may have done in the emergency was to sound his horn, or
any of the other acts that the plaintiff may think were proper
for the defendant to have done.
Mr. Allen: We think under the circumstances the use of

the word "sole" being used so many times that the Court
should instruct the jury what it means by the use of that
word "sole" so that the jury may be told that even thoug-h
conduct of the plaintiff was such as to constitute contributorv
neg-ligence ordinarily yet if the jury finds that he did not
have capacity to commit contributory negligence then the con-
duct of the defendant in a legal sense would be the sole proxi-
mate cause of the accident.

The Court: The Court believes the last p.om-
page 270 ~ ment of counsel for the plaintiff is (',overeo in

the Court's Instruction No.8, the last line, where
the Court says "unless the defendant proves such capacity
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you cannot deny the plaintiff recovery on the grounds of
alleged contributory negligence."
Mr. Allen: Counsel for the plaintiff objects and 'excepts

to the action of the Court in giving Instruction NO.7 referring
to violation of statutes, and referring to adults and infants
between 14 and 21 as tending to confuse a jury.
Counsel for the plaintiff objects and 'excepts to Instruction

NO.9 upon the ground that it refers to an adult in connection
with the plaintiff and might mislead the jury.
Qounsel for the plaintiff objects and excepts to the giving

of Instruction No. 13 upon the ground that there is no
evidence to support it. On the contrary the evidence of the
defendant himself shows that he was guilty of negligence as
a matter of law.

Plaintiff by counsel objects and excepts to the
page 271 r action of the Court in refusing to grant Instruc-

. tion No. 15 requested by the plaintiff. There is
evidence brought out I think by counsel for the defendant
about the plaintiff's mother sending the boy to the store on the
bicycle on a rainy, bad night, and we think the instruction
should tell the jury that that evidence has nothing to do with
the issue involved in this case.
Moreover, there is no test in any of the instructions as

to how the jury is going to determine whether the boy is
capable of being guilty of contributory negligence, and. we
think that test is correctly stated in Instruction No. 15, that
if the boy is nothing more than an average boy, and acts
like an average boy, then as a matter of law he was not
guilty of contributory negligence.
Counsel for the plaintiff objects and excepts to the action

of the Court in giving Instruction No. 14 upon the ground
that it doesn't submit the case to the jury on the preponder-
ance of the evidence rule, and also leaves out circumstantial

evidence, and actually it is subject to objection
page 272 ~ also upon the ground ~hat there is no basis in the

evidence for giving any such instruction in view
of the defendant's testimony making him liable as a matter
of law.
These sympathy and speculation instructions have been

several times criticized by the Supreme Court, and we think
they should not be given. Every verdict to some extent
is bound to be based on conjecture because it cannot be
arrived at by a definite scientific knowledge, and when you tell
a jury the verdict cannot be based upon conjecture it is
going too far.
The sympathy part of the instruction I believe was ~riti-

cized in a case in 195 Va., 340, 78 S. E. 2nd, 699. We believe
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it is time for the Courts to stop giving an instruction in that
language. , ' .
Plaintiff by counsel objects and excepts to the action of the

Court in giving Instruction No. 15 upon the ground that it
doesn't distinguish between a child and an adult.

Couns'el for the plaintiff objects and excepts
page 273 ~ to the action of the Court in .giving Instruction

No. 16 upon the ground that there is no basis in
the evidence for giving an instruction to the effect that the
jury if it believed from the evidence that the defendant Fellers
was operating his vehicle immediately prior to the accident
. in a careful and prudent manner, and that the plaintiff
swerved suddenly onto the highway and F'ellers was thereby
confronted with a certain emergency, in the first place the
defendant by his own testimony was negligent as a matter of
law, and could not have been operating his vehicle care-
fully.
In the second place, there is no evidence in the record

that the plaintiff swerved suddenly on the highway. The
defendant testified that when he saw him he was at a slight
angle, and as far as any emergency is concerned, if one was
created, it. was self-imposed. That is brought Upon the de-
fendant by his own failure to keep a proper lookout and to
k'eep his car under proper control. ,
£laintiff excepts further to the giving of Instruction No.

17 upon substantially the same grounds that were urged
against Instruction No. 16. The defendant failed

page 274 ~ as a matter of law to exercise ordinary care upon
his own 'evidence. He failed to keep a proper

lookout upon his own evidence, and if he had been .keeping
such a lookout the bicycle and the boy upon it would have been
in plain view, according to his o"vn testimony, which would
have enabled him to slow up or swerve and miss him. There
is no basis in the evidence for giving any instruction such as
No. 17. .
Plaintiff by counsel objects and excepts to the Court's

action in granting No. 18 upon the ground that there is no
evidence to support it, and the statutes referring to it do not
apply so long as the child remained where he had a right
to be. Furthermore, there is no evidence in the record to
rebut the presumption that the boy was not capable of com-
mitting contributory negligence.
Plaintiff by counsel objects and excepts to the granting

of Instruction No. 19 upon the ground that there is no evi-
dence to support any instruction that the bicycle was not
equ~pped with both front and rear lights as the law requires,
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and a reflector. The defendant himself only
,page 275 ~ testified that he didn't see the lights, which was

mere negative evidence and could not overcome
the testimony of the plaintiff himself and the plaintiff's father
on the subject of the lights.
Plaintiff by counsel objects and excepts to the granting of

Instruction No. 20 upon the ground that there is no basis in
the evidence for submitting to the jury the question of the
plaintiff's capacity to commit contributory negligence, and
there is no evidence to show that he was guilty of contributory
negligence if he was capable.

Here begins objections and exceptions by the defendant.

Mr. Sands, Jr.: Counsel for the defendant objects and
except to the action of the Court in granting any instructions
offered. by the plaintiff upon the grounds that there is no

evidence to support them in this case.
page 276 ~ Specifically, counsel for the defendant objects

and excepts to the action of the Court in granting
Instruction No.1, particularly as to that portion of In-.--'
struction No. 1 embodied in the last two and a half lines "or
on the right edge of the hard surface," upon the ground that
the plaintiff's entire case is predicated upon the theory that
-he was struck on the shoulder. Both plaintiff and his wit-
nesses having any knowledge of the physical facts have
testified that he was struck upon the shoulder, and that there-
fore to permit the plaintiff to recover upon the theory that
-the accident occurred upon the hard surface would be allowing
him to predicate a recovery upon a state of facts wholly
inconsistent with his own evidence. Under the doctrine of
Massey v. Finnstone, and. subsequent cases affirming the
principle therefore set out, the plaintiff could not be allowed-
to recover upon such inconsistent theory.
That same objection and exception will go to the action

of the Court in its refusal to grant Instruction No. 1 offered
by the defendant, and exception therefore will not be taken

at the time that particular instruction comes up.
page 277 ~ I will put it in at this time, on the same grounds.

We have no 'objection to Instruction NO.2 other
than the gen:eral objection that there is no evidence in this
case to support it.
Counsel for the defendant objects and excepts to the action

of the Court in granting Instruction NO.,3upon the basis that
the defendant's duties as to the maintenance of light and as
to the operation of his vehicle with reference to lights is
defined specifically by Virginia Statute,. that under this
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statute it was the duty upon the defendant to operate his
vehicle upon low beam when meeting any other vehicles,
and the undisputed evidence in this case is that immediately
prior to the accident complained of that there were several
vehicles approaching the defendant from the opposite di-
rection and which he was therefore meeting, in contemplation
of the language of the statute.
Dnder these circumstances there being a statutory duty

imposed this instruction which is predicated upon a common
law duty in the absence of statute should have no applica-

tion.
page 278 r Defendant by counsel objects and excepts to the

action of the Court in granting Instruction No. 4
offered by the plaintiff upon the ground that this instruction
while it would be proper in daylight and might be proper
under normal conditions at night is certainly improper under
the evidence in this case, for while there might have been a

t duty ~i&t-unde.r tl!e evid~nce in this case it 1YQllld
~een a tiysical impQssihDltjL.•fQr any mOlOFiS"tto h,ave
dettirmllled t e age of a rider under the £hen citC'tfflli;tances
prevailing, and the most that any operator .of a vehicle could
have done would have been to have determined that there was

V" a bicycle and a rider thereon. It would be a physical im-
possibility for any driver under the conditions that existed
a( this time when a bicycle could have come into view to have

~rrived at any determination as to the age of this rider.
L.. --- Counsel for the defendant. objects a'Qdexcepts to the action /
V of the Court in granting Instruction N'O.5. This is the last

clear chance.inst~uction.1f1ere is no evidenc~ Qfany charll.cter .
III thIS cas usht the rantlll ear.

J I page 279 r c ance instructionL uon t e cont.ut~-
~ dis mted eVIdence is such as to vi '.. ~ of
~ the requirements or con I Ions prece en to the granting of
• the last clear chance instruction. The unquestioned evidence
..~ in this case is. that the bicycle was upon the shoulder until
~ - immediately prior to the impact.
\ There is no evidence to the contrary, and the physical
'" facts establish this beyond a per adventure. This being true

regardless of defendant's negligence in other respects there
was certainly no opportunity for him to have observed a
condition of peril for there was no condition of peril
existing under the physical facts in this case until the bicycle
,eft the straight course, as borne out by the tire marks, and
swerved onto the hig-hway, and this by the evidence was im-
mediately prior to the accident.
Counsel for the defendant objects and excepts to the grant-

ing of Instruction No. 6 upon the ground that this instruc-
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tion ignores the unquestioned evidence in this case that the
bicycle swerved suddenly onto the highway. The same argu-

ment concerning this feature of the exception is
page~ r applicable as to the preceding i?-struction.

Counsel for the defendant obJects and excepts
to the action of the Court in granting Instruction No.7, upon
the ground that under the evidence in this case the plaintiff
should have been held guilty of contributory negligence as a
~er~w, and certainly in view of his mother's testi-
mony-as well as his as to the known danger of being 'Onthe
hard surface of this particular highway, that there would be
no room for a finding that because of his age he' did not know
or' didn't appreciate the danger when by his own testimony
and that of his mother it had been specifically called to his
attention.
Counsel for the defendant objects and excepts to the action

of the Court in granting Instruction No. 8 upon the same
ground assigned to the granting of Instruction NO.7.
Counsel for the defendant objects and excepts to the action

of the Court in granting Instruction No. 9 upon
page 281 r the ground that while it correctly states theprin-

ciples of law there is no evidence in this case to
support it.
We have no objection to No. 10.
,Ve have no objection to No. 11.
vVehave no objection to No. 12.
All 'Ofthese of course subject to the general objection and

exception that there is no evidence to support them.
Counsel for the defendant objects and excepts t'Othe action

of the Court in refusing Instruction No. 1 and has already
stated his grounds therefor.
Counsel for the defendant objects and excepts to the refusal

of the Court to give Instruction, Alternate Instruction with-
out waiving its objection and exception to the failure of the
Court to give Instruction No.1, objects and excepts to. the

failure of the Court to give Instruction No. 1
page 282 r Alternate as offered upon the ground that it cor::'

rectly stated the principle of law involved.
Counsel for the defendant objects and excepts to the refusal

of the Court t'Ogrant Instruction No. 7 as offered upon the
ground that it correctly stated the law applicable.
Counsel for the defendant objects and excepts to the action

of the Court in refusing- to grant Instruction N'O.8 as offered
upon the g-round that it correctly stated' the law applicable.
Counsel for the defendant objects and excepts to the action

of the Court in refusing Instruction No. 10 as offered, upon
the grounds that it corr.ectly states the law applicable;
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that one of the prime issues in thts case is going to be a ques-'
tion of appreciation of danger by the infant, ap.d upon this
point it would be violative that he not only had received
warning and instructions from his mother concerning this

particular danger, but that he had full apprecia-
page 283 ~ tion thereof.

, Counsel for the defendant objects and excepts
to the action of the Court in refusing to grant Instruction No.
9 as off'ered by the defendant upon' the grounds that it cor-
rectly states the applicable principle of law involved, and for
this reason should have been given as offered.
The instruction as offered stated that the jury should con-

sider this instruction in the light of other instructions, and
such other instructions specifically have defined the .limita-
tions and the conditions under which an infant can be found
guilty of contributory negligence.

Further objections and exceptions stated by counsel for the
plaintiff.

Mr. Allen: Counsel for the plaintiff objects and excepts,
to the giving of Instruction No. 21 upon the ground that there
is no basis in the evidence for giving any instruction based on

contributory negligence of the plaintiff, and
page 284 ~ further upon the ground that the instruction if

given should include immediately after the lang-
uage" capable" of committing contributory negligence, and
further believed that he in fact was guilty of committing con-
tributory negligence, then such contributory negligence of the
plaintiff and the negligence of the defendant concurred to
bring about the accident would require a verdict for the
defendant The instruction is objectionable for another
reason, that the evidence shows as a matter of law that' the
defendant was guilty of negligence, and there is not sufficient
evidence in the record to rebut the presumption that the
plaintiff was not capable of committing contributory negli-
gence;or if capable that he was in fact guilty of contributory
negligence.

. .
Here ends objections and exceptions to the instructions.

Note :At this point Court and counsel return to the Court-
room, and are before the jury at 11:17 a. m., viz:

page 285 ~ ' Jury in.

The Court: Gentlemen of the jury, in every law' case there'
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are two cardinal elements, one is called fact, the other: we
call the law.' .
, The facts you have heard, consisting of the evidence of the
witnesses and the various exhibits that have been introduced.
Concerning those facts under our system of jurisprudence
you gentlemen of the jury are the sole judges of what they
prove.
Concerning the law it is the Court's responsibility. to

draft statements of the law governing the particular type of
case being tried, put those instructions in writing and read
them to you and give them to you to guide you in determining
what verdict you shall reach after you have determined what
the facts are in the case and apply this law according to the
proven facts.
The instructions of the Court ar,e 21 in number, and I am

now going to read them to you. You will have the privilege
of taking them to your jury room. Counsel will no doubt
comment on most of them during the course of the argument,

but in order that you may more clearly appreciate
page 286 r the argument of counsel, I will ask you to give

your attention to this reading of them by the
Court at this time: .

Note: At this point the written instructions are read to the
jury by the Court, following which the opening argument is
first made by Mr. Maurice, following which the Court ad-
journs the jury for lunch, without objection, with the follow-
ing instruction: .

The Court: Gentlemen of the jury, it is awkward that we
have a recess for lunch in the middle of an argument. I will
just have to ask you to bear with us and retain the argument
that Mr. Maurice has just given you, and after lunch you
will pick it up as though you heard it all at one sitting.
So we will recess now for lunch. Let's try to be hack at

1 :45. That will give you 45 minutes. You are excused until
1:45. During the luncheon recess you gentlemen of the jury
will be very careful not to talk with anybody or let anybody'
talk with you about this case. You of course will not talk
among yourselves about it in view of the facts we are in the
~iddle of argument.' Be ba,ckat 1 :45, gentlemeJ1...

page 287 r Note: Recess is now had for lunch; the tiIr\e..of
return being at 1 :15 instead of 1 :45, as an.erro.r

was made in statinlS the time"to the jury. .

Thereupon counsel for the defendants both argue to the
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jury; following which the closing argument is made to the jury
by Mr. Allen.
All arguments being completed at 3 :02 p. m., the Court

states as follows:

The Court: Gentlemen of the jury, you will retire to your
jury room, take with you the motion for judgment filed in be-
half of the plaintiff in this case, the grounds of defense filed
on behalf of the defendants, in this case, the exhibits intro-
duced during the course of the evidence, the instructions of the
Court, and write your verdict on this blank yellow sheet of
paper.
I will say to you gentlemen of the jury if during any of the

course of your deliberations in the jury room you desire
to take a recess, during such recess you will not debate the
case and you will not debate it at all unless all seven of you
are together at the same time.

Note: Jury retire to the jury room at four
page 288 r minutes after three p. m.

Note: At 4 :10 p. m. the jury announces itself ready, and
is brought into the Courtroom as follows:

The Clerk: Have you geritlemen rea'ched a verdicU
A Juror: 'iVehave. .
The Clerk: May I have the verdict, please, sir ~

Note: Verdict is handed to the Clerk.

The Clerk : We the jury on the issue joined find for the
plaintiff and assess his damages at $125,000.00,$125,000.00.
E. R. Young, Foreman. March 24, 1958.
Gentlemen of the jury, is this your verdict ~
A Juror: Yes, sir.

Note: The jury is now excused,

.Jury out.

Mr. Sands, Jr.: May it please the Court, coun-
page 289 r sel for the defendant moves the Court to set
. . aside the verdict of the jury-
The Court:. Do' you want to take some time in preparing

the exact language that you wish- to make your motion in,
and make it on a day convenient to opposing counsel and the
Court, if you will permit my interrupting you ~ ..
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Mr. Sands, Jr.: The grounds that we have I thi¥are
relatively simple. ,-

The Cour/t: ,Then go ,ahead, if you }~ar~.,to. .
Mr. Sands, /Jr.: We move the Court to set aSIde the

verdict of the (jury as being contrary toO the law and the evi-
dence, and upon the ground of misdirection of the jury by the
Court. We clove that the verdict be set aside upon the
further ground that it is excessive, and that a new trial be
awarded upon aU issues.

,The Court: The Caurt will continue the motion.
Mr. Allen: May it please Your Honor, I think we move

that these gentlemen be required toO file in writing specifically
the grounds upon which they ask the verdict may be set
aside. -

, The general grounds as he has made them are
page 290 r sufficient ordinarily, but when we come to meet

the issue we want to know the specific grounds
they are going to rely upon, and I think we are entitled to a
written statement of their grounds filed in the Clerk's Office
and within the rules.

The Court: First of all let me say I will continue the
motion. The next step is the preparation .of a transcript, and
allowing counsel sufficient time to state with more particular-
ity after they have had the transcript in their -possession
'and filed with the Court, with some degree of particularity so
that when plaintiffs begin to study their opposition to the
motion they will know exactly where to begin.

I understand from Mr. Ed'wards that the transcript will be
ready in about two weeks. Would counsel be able to file some
amplification of their motion within two weeks after that?

Mr. Sands, Jr.: Yes, sir.
The Court: If you can, so I will order that you do that,

and then I take it you will be in position for counsel to
prepare their briefs, and opposition briefs, and we will set a
date later on for argument .

• • • • •
A Copy-Teste:

H. G. TURNER, Clerk.
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