


IN THE

Supreme Court of Appeals of. Virginia
AT RICHMOND.

Record No. 4970

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wed-
nesday the 26th. day of November, 1958. .

ANTHONY F. DISTE:F'ANO,

against

Plaintiff hl Error,

COMMONWEALTH OF VIRGINIA, Defendant in Error.

From the Circuit Court of \Vise County

Upon the petition of Anthony F. Distefano a writ of error
and supers'edeas is awarded him to a judgment rendered
by the Circuit Court of \Vise County on the5tb day of June,
1958, in a prosecution by tbe Commonwealth against the
said petitioner for a misdemeanor; upon the petitioner, or
some one for him, entering into bond with sufficient surety
before the clerk of the said circuit court in the penalty of
two thousand dollars, with condition as the law directs; but
said supersedeas, however, is not to operate to discharge the
petitioner from custody, if in custody, or to release his bond
if out on bail.
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page 2 r Commonwealth of Virginia,
County of ~V.ise,to-wit:

To all or any of the Police Officers of the County of "Wise:~ ~

WHEREAS, Lillian Distefano has on the 20th day Feb.,
1958, filed a petition, verified by oath-affirmation-before
me, H. M. Bandy Judge of the Juvenile and Domestic Rela-
tions Court, of said City, or County, alleging that on the
. . . . . . .. day of , 19 , at said CityjCounty
Anthony Distefano did unlawfully and without just cause,
desert and wilfully neglect and refuse and fail to provide
for the support and maintenance of his wife and his 1 male
child under the ages of seventeen years, his 1
female child under the "ages of seventeen years,
and his ."....... child who crippled and
otherwise incapacitated for earning a living-such wife and
child being then and there in necessitous clrcu'm-
stances.

THESE ARE, THEREFORE, In the name of the Com-
monwealth of Virginia, to comnland you forthwith to ap-
prehend and bring before me, the body of the said Anthonv
Distefano to answer the complaint, and to be further dealt
with according to law.
And, moreover, upon the arrest of the said Anthony Dis-

tefano by virtue of this warrant, I command you, in the name
of the Commonwealth of Virginia, to summon Lillian Dis-
tefano, 1525 Valley Drive, Bristol, Tenn. to appear at the
Juvenile and Domestic Relations Court, as witnesses to tes-
tify in behalf of the Commonwealth ag-ainst the said Anthony
Distefano on the 28 day of Feb., 1958, at 11:00 P. M. that is
to say, on the next day foIlowing the day of arrest. And
have then there this warrant, with your return thereon.

Given under my hand and seal, this 26 day of February,
1958.

H. M. BANDY (Seal)
Judg.e, Juvenile and Domestic
Relations Court.
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(on back)

Commonwealth,

v.

Anthony Distefano.

V,TARRANT.

Executing by arresting the within-named .
And summoning the within-named witnesses .

This 3 day of March, 1958.

J. W. WILLIAMS, JR., D. S.

• • (."• • •
INSTRUCTION A.

, ,TheOourt illstructs tpe jury that, ~f you ,believe fro!ll
theevide~ce beyond a, reasonable doubt that the d.efenqant
is the father Qf th,e.c'!ii1dren in question, and if yo~ further
believ;e from the evidence beyond a reasona1;>le doubt that he
has voJl1ntarily adm~tti:ldpaternity in writing under oath,
then he is liable for the support, maintenance and education
of said children as if the children ,vere born in lawful wed-
~~ ' , .

The Court further instructs the jury that if you believe
from the evidence beyond a reasonable doubt that the defend-
ant ackHowl~dg~d paternity of the children on his income
tax returns, then the Court tells the jury that an income
tax return filed under the penalties of perjury is equivalent
to an oath and meets the' requirements set forth in the first
paragraph of this instniCtion.

Given;

pa,ge 6 r , .. .., )

. INSTRUCTION B.

G. M., Judge.

The Court ipstruets the jury that if you believe from the
evidence in this case beyond a reasonable doubt that the
defendant, without just cause, deserted or wilfully nedeeted. .,
refused, or faIled to provide for the support and main-
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tenance .of his children YQUshall find him guilty as charged
in the warrant, and fix his punishment by a fine nQt exceeding
Five Hundred DQllars and sentence the said defendant tQ the
State CQnvict RQad FQrce for a period of nQt less than ninety
days nQr mQre than twelve months, .or bQth; .or in lieu .of the
fine being impQsed, you may require the said defendant to
suffer 'a fQrfeiture of an amount nQt exceeding One ThQusand
DQllars.

Given ..

G. M., Judge.

page 7 r INSTRUCTION C.

The CQurt instructs the jury that they are the exclusive
judges .of the credibility of the witnesses, and the weight to be
given their testimQny, but that they have nQ right tQ arbi-
trarily disregard the testimQny .of any witness, but in deter-
mining the credibility .of witnesses, and the weight tQ be
given their testimQny, the jury make take into consideratiQn
the interest .of the witness in the thing abQut which he tes-
tifies, his means .of knQwledge, bias, and prejudice in regard
tQ the thing abQut which he testifies and his demeanQr \vhile
testifying. And, when the jury have cQnsidered the testi-
mQny .of witnesses accQrding tQ these witnesses, they shQuld
give the testimQny .of each witness all the weight tQ .which
~is testimony is entitled, if any. '

Giv~n.

G.M., Judge.

page 8 r INSTRUCTION D-l.

The CQurt instructs the jury that as ,a matter .of law
in cQnsidering the case, the jury must not entertain such
dQubts as are merely chimerical .or cQnjectural. A dQubt,
tQ justify an acquittal, must be a reasQnabledoubt, and it
must arise from a candid and impartial investigatiQnQf all
the evidence in the case, and unless it is such a dQubt that
were the same kind .of a dQ:ubt interpQsed in the graver trans-
actiQns .of life, it WQuld cause a reasQnable and prudent man
tQ hesitate a;nd pause, it is insufficient tQ authQrize a verdict
.of nQt guilty. If, after cQnsidering all the evidence YQn can
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say that you have an abiding conviction of the truth of the
charge, you are satisfied' beyond a reason~ble'doubt.

Given.

G. M:, Judge.

page 9 r INSTRUCTION D-l.

The Court instructs the jury that the law presumes the
accused to be innocent until he is proven guilty beyond a
reasonable doubt, and if there is upon the minds of the jury
any reasonable doubt of the guilt of the accused, the law
makes it their duty to acquit him; and you are further in-

I structed that mere suspicion or probability of his guilt, how-
ever strong, is not sufficient to convict, nor is it sufficient if
the greater weight or preponderance of the evidence supports
the charge in the indictment, but to warrant his conviction
his guilt must be proved so clearly that there is no reasonable
theory consistent with the evidence upon which he can be
innocent.

Given.

G.,M., Judge.

page 10 r INSTRUCTION D~2A.

The jury is further told that for a paper to be under oath
it must be sworn to before a Notarv Public or other officer
authorized by la,v to administer oaths.

Given.

G. -M., Judge.

INSTRUCTION D-3A.

The. Court instructs the jury that this is a criminal pro-
ceeding in "WhichPl'. Distefano might be subject to pay a fine
?r to be,imprisoned las set forth in Instructiqn H, should the
Jury belIeve that the Commonwealth has proved beyond all
reasonable doubt that Dr. Distefano acknowledged these
children to be his by a paper voluntarily signed under oath.
In the event the jury found the defendant guilty, then the
jury could direct a forfeiture not exceeding $1,000.00 from
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Dr. Distefano which would be for the benefit of the children,
yet the benefit of the chii'dren is not at issue here; the ques-
tion is whether the Commonwealth has proved its case against
Dr. Distefano by a ivriting under oath. '

Given.

page 11 ~
, ,

INSTRUCTION D-4A.

G. M., Judge.

, The COllrt instructs ihe jury that in this case the law pre-
sumes that the two children involved are the children of
Atle~St:ahrey and his wife, Lillian, Baber Stanley, but this
presumption may be r'ebutted by clear and convincing proof.

Given.

INSTRUCTION D-7.

The Court instructs the jury that although you nmy be-
lieve from the evidence in this case thaf Dr. Distefano is

' '''. '. , . "

actually the rather of the two children involved, yet you can-
not find him guilty in thi~ case unless you further believe
that the Commonwealth has proved beyond all r'easonable
doubt .tha,t Dr., pistefano has heretofore by writing,volunta-
rily signed by lriI!l under oath as de;6n'edin 'other instructions
acknowledged these children to be hIs.

Given.

G. M., Judge.

page 12 ~ INSTRUCTION D-8.

The Court instructs the jury that the failure, of the accused
fO,testify'- cte,l;ltes no,pr:esllmption again'st ,him; a,lid in con-
si,derjng ,his.gu~i(orr jllno'Ci'lncehi's;fai~ure to testify is not a
'circurnstahde which the jury is 'entitled to consider.

Given.
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INSTRUCTION D-2.
, . ~ . ;

The jury is further told that for a paper to be under oa;th
it must 'he' sworh to before a' Notary Public or other officer
authorized by raw fo adininister oaths, Clerk of a qOl1rt""o,f
record or Comm,issioner in C:Bancery: " " -, - I .

Refused.

G. M., Judge.

INSTRUCTION D-3.

The Court instructs the jury that this is a criIl:\inal P:r9-
ceeding in which Dr. Distefano might h({ subje'ct to pay' afihe
or to be imprisoned as set forth in other instructions, should
the jury believe that the Commonwealth has proved' bey:ond
all reason~blE:\dQubt that Dr. Distefano acknowledged these
children to be his by a paper voluntarily signed under oath.
While the jury may, should they believe the Commonwealth
has proved its case beyond all reasonable doubt as set forth
above, direct a forfeiture not exceeding $1,000.00 froJ;Il :Pro
Distefano which would be for the benefit of the children,
yet the benefit of the children is not at issue here but solely
the question of whether the Commonwealth has proved its
case aft'ainst Dr. Distefano by the writing unqer. oath a"s set
forth above. .. " .,

Refused.

G. M., Judge.

page 14 ( INSTRUCTION D-4.,- , ",

The Court instructs the jU~7 t~~t in this case the law says
that the two children invohred are the children of Atler
Stanley and his wife; Lillian Baber Stanley.

Refused.

G. M., Judge.

~NSTRVCTION D-5.

The Court tells the jury that here there is only one way
by which the Commonwealth can :findDr. Distefano guilty and
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that is for the Commonwealth to prove beyond all reasonable
doubt that Dr. Distefano by a writing voluntarily made under
oath, acknowledged these children or either of them to be his.
The jury is further told that in this connection the writing it-
self. is always the best evidence.

Refused.

G. M., Judge.

page 15 r INSTRUCTION D-6.

The Court instructs the jury that an income tax return is
not a writing under oath.

Refused.

G. M., Judge .

page 19 r
•

•

• • • •

Received and filed May 27, 1958.

LEE A. NAULEY, Deputy Clerk.

MOTION.

The defendant, Anthony F. Distefano, by counsel, now
moves the court to set aside the verdict of the jury returned
on May 23, 1958 and dismiss the charge against him and
assigns as his grounds the following:

T.
The verdict is contrary to the law.

II.

The verdict is contranT to the evidence.

III.

The verdict is contrary to the law and the evidence.
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IV.

The court erred in' not striking the evidence of the Com-
monwealth at the conclusion of the Commonwealth's evi-
d€mce.

V.
The court erred in not striking the evidence at the' con-

clusion .of all the evidence in the case.

VI.

The court erred in admitting evidence by the Common-
,vealth's witness Lillian Stanley, alias Lillian Distefano that
the defendant had claimed two children which was the sub-
ject matter of this suit on his income tax return for certain
years when the income tax returns were the best evidence.

page 20 ~ VII.

The court erred in givi~g Instructions A, Band C for the
'Commonwealth over the objections of the defendant.

VIII.

The court erred in refusing Instructions D2, D3, D4. D4a,
D5 and D6 for the defendant.

IX.

. The court erred in admitting evidence for the Common-
wealth and refusing to admit evidence for the defendant
which is shown in the record.

ANTHONY F. DISTEFANO
By Counsel.

• • • • •
page 21 ~ COUHT OHDER ENTERED, THURSDAY,

JUNE 5TH 1958 CRIMINAL ORDER
BOOK NO. 22 PAGE 339.

This day came again the Commonwealth by its attorney,
and the defendant, Antllony Distefano appeared in person
and was represented by his counsel, Leslie M. MulliIls, The
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court, at the conclusion of the trial in this case on May 23,
1958, (Criminal Order Book No. 22 page 315) took under
consideration defendant's motion to set aside the verdict
of the jury in this ,case; and' allowed defendant until t~is
date to prepare and file his written grounds of said' 'motIon
and argue said motion. The defendant by counsel having
filed his written grounds of said motion, and said motion
being orally argue by Leslie M. 'Mullins, Counsel for Defend-
ant and by Kenneth P. Asbury, Commonwealth's Attorney
for plaintiff. After hearing argun'leIits of Gounsel,' ,and
giving mature consideration,' the ccnitt doth overrule said
motion to set aside the verdict, Jhe effect of which is to con-
firm the verdict ,of the jury, tb which action of the court in
overruling said motion, the defendant by counselexcepte,d.
It is therefore consider'eel by the c'ourt that the Co~mon-

wealth at the relatIon of I~il1ianDistefano recove'r of the~aid
Anthony Distefano, the c1efendant, for'~he benent of his h"6
(2) children, Anthony F. Distefano 'III, age six years, and
Francis Distefano age Nine years, a Forfeiture in the amount
of $1,000.00 (ONE THOUSA:NP DOLLARS), payable to
Lillian Distefano mother of s'a'id children for their sole us'e
and benefit to be used for the support, maintenance, care and
education of said children' afore'said. . I ," I

It is further considered by the court that if default be made
in the payment of said forfeit\y,e as aforesaid, that the said
defendant, Anthony Distefino be, and he is hereby sentenced

to confinement on the State Convict Road Force
page 22 ( of this State for the period of Twelve Mon'ths,

there to be kept, treated knd confined 'In the man-
ner and form prescribed by la,'W. It is further ordered that
during such confinement on the'State Convict Road Force the
State Highway Commissioner shall pay the sum of $15.00 per
week for each of said two childrEm, viz; Anthony Distefino
III, age six years, and Fi'ancis Distefino age nine years, 01' a
total of $30.00 per week during such confinement,' oiIt of fimos
appropriated for construct,ion and maintenance of Hig-hwavs
as provided by Sec. 20-63 of the Code of Virginia for 1950
as Amended; with the right of the defendant in lieu of the
said sentence on the State Convict Road Force to execute a
bond for payment of said Forfeiture to be aimroved by the
Court, and upon such terms of payment as .the court may
direct. '
It is further consid~red by the court that the Common-

wealth recover of the said defendant, Anthonv Distefano
the sum of $500.00 for fine and its costs in this behalf ex-pmd~. . " . .
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If default be made in the payment of said fine and costs,
and the same be not paid at or before the expiration of the
said sentence on the State Convict Road Force, that he be,
and is hereby sentenced to additional confinement on the
State Convict Road Force for the time prescribed by law in
such cases made and provided for Non payment of said fine
and costs.
Thereupon, defendant by counsel asked for and is granted

sixty days suspension of the execution of said sentence to
give time to prepare the record and present to the Supreme
Court of Appeals of Virginia with a petition in this case ask-
ing for a \'Trit of Error. And Defendant is allowed to re-
main at liberty on his bond in this case during said suspen-
sion or if a writ of error is granted until the case is deter-
mined in the Supreme Court.

/s/ GEORGE MORTON, Judge.

page 23 r
• • • •

Received and filed July 23, 1958.

LEE A.. NAULEY, Deputy Clerk.

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To the Clerk of the Circuit Court of Wise County, Virginia:

Counsel for Anthony Distefano, the defendant in the above
styled case in the Circuit Court of\iVise County, Virginia,
hereby gives notice of appeal from the order entered in the
case on June 5, 1958, and sets forth the f.ollowing assign-
ments of error.

T.
The court erred in not setting aside the verdict becallse it

was contrary to the law.

II.

The court erred" in ~ot setting aside the verdict because it:
was contrary to the evidence"
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III.

The court erred in not setting aside the verdict because
it was contrary to the law and the evidence.

IV.

The court erred in not striking the evidence of the Com-
monwealth at the conclusion of the Commonwealth's evidence.

V.
The court erred in not striking the evidence at the C011-

elusion .of all the evidence in the case.

page 24 r VI.

The court ,erred in admitting evidence by the Common-
wealth's witness Lillian Stanley, alias Lillian Distefano that
the defendant had claimed two children which was the sub-,
ject matter of this suit on his income tax return for certain
years when the income tax returns were the best evidence.

VII.

The court erred in giving Instructions A, Band C for the
Commonwealth over the objection of the de£endaJlt.,

i

VIII.

The court erred in refusing Instructions D2, D3, D4a, D5
and D6 for the defendant.

ANTHONY F. DISTEFANO
By Counsel.

GREEAR, BOWEN, MULLINS & 'iVINSTON
Attorneys at Law
Norton, Virginia

By LESLIE M. MULLINS
Counsel' for Defendant .

page 4 r
• •

•

•

•

•

•

'.
••
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LILLIAN DISTEFANO,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Asbury:
Q. What is your name ~
A. Lillian Distefano.
Q. How long have you used the name Lillian Distefano ~
A. For 91h to 10 years.
Q.Prior to meeting Dr. Distefano were you married ~
A. Before I met him ~
Q. Yes.
A. Yes.
Q. To whom were you married ~
A. Atler Stanley.
Q. \¥hen did you and Atler Stanley last live togethed
A. I last saw him in 1947.
Q. That is the last time you lived together is 1947~
A. Yes, sir.

Q. Do you recall the month ~
page 5 r A. No, sir, I don't.

Q. \Vas it the early part or the latter part of
194H
A. I think it was in the early part of 1947.
Q. When did you first meet Dr. Anthony S. Distefano, the

defendant~
A. It ""vasin 1947, I think, I met him; he was my doctor.
Q. Where was he practicing medicine at that time~
A.Trammel, Virg-inia.
Q. One question, Mr. Greear made one mistake in his open-

ing statement; were you born in Wise County~
A. No, I was born in Tennessee.
Q. \¥hereabouts~
A. Tennessee, King-sport.
Q. Where do your parents live at the present time ~
A. York, Pennsylvania.
Q. What is your father's name?
A. Silas Baber.
Q. Where was Dr. Distefano practicing when you first met

him?
A. In Trammel, Virginia.
Q. Is he a medical doctor?
A. Yes, sir. . .
Q. What other line of medical work does he imrsue, if any?
A. He is an oculist, eyeglass doctor; he makes eyeglasses.
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Lillian Distefano.

Q. Where was he originally from ~
page 6 ~ A. Boston, Massachusetts.

. Q. Where do his people live ~
A. Cambridge, Masachusetts.
Q'. What did you go to see him for the first time you met

him ~
A. The first time I called him I had a miscarriage the first

time I called him.
Q. Where were you at at that time ~
A. McClure, Virginia.
Q. Did you start dating Dr. Distefano then ~
A. No, not then. .
Q'. After that did you starH
A.After that I started dating him.
Q. How long after that did you start dating him ~
A. I .would say maybe three months, maybe two or three

months. I don't remember exactly. .
Q. Did you all start living together then as man and wife ~

If so, where~ .
A. No, sir, the first time we lived together ""vasat Jolmson

City, 800 Fairvie.w Avenue.
Q. When did you start living together over there ~
A. 1949.
Q. Before the baby was born ~

A. Yes, sir.
page 7 r Q. Before you had the apartment over there, had

you and Dr. Distefano started having sexual rela-
tions ~
A. Oh, yes.
Q. 'W'here were you living at that time ~
A. ,V'e didn't have an apartment or house at the time; I

was staying with some girl friends of mine in Bristol. .
Q. Now, were you living together at the time the baby was

born~
A. Yes, sir .

.Mr. Mullins: ,Ve object to the question as leading and
suggestive.

A. Yes, sir, before.

Mr. Mullins: I think the last six questions have been lead-
in,!:!:and suggestive, but I am objecting.
Mr. Asbury : You would object even if they weren't.
Mr. Mullins: I object to improper statements or counsel.
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Lillian Distefano.

. The Court: You shouldn't ask leading questions.
Mr. Asbury: All right.

Q. Now will you tell the jury in whose name the apartment
was listed in Johnson City.
A. Dr. and Mrs. Distefano.
Q. How often did he come to the apartment there 7
A. He was practicing in St ..Paul, Virginia at the time. He

came home about three to four nights a week.
Q. That is 800 Fairview Drive 7

A. Fairview Avenue.
page 8 ~ Q. ,iVhen ,vas the first child born 7

A. February 14, 1949.
Q. ,Vho is the father of that child 7
A. Anthony Distefano.
Q. ,iVhat is her name 7
A. Frances Distefano. She has his middle name.
Q. Whose suggestion was that 7
A. He did.
Q. During the period prior to the time she was born, who

paid the expenses 7
A. Well, I went to the hospital at Dante and spent the night

there that night and he took me to Dr. Gordon's office that
morning. Dr. Gordon told him to take me fotIle hospital so
he did and I stayed in the, hospital until after the baby was
born, then came to his officein St. Paul later.
Q. ,iVas it your suggestion that the baby be named Frances

or his 7
A. No, it was his suggestion.
Q. Was the birth certificate filled out 7
A. He gave them the information; I didn't.
Q. Have you seen the birth certificate 7
A. Yes, I had her birth certificate when I entered her in

school, and later he took the birth certificate and he has them
both.

Q. ,\Tho is listed as the father on the birth cer-
page 9 ~ tificates 7

A. Anthony F. Distefano.
Q. Is that the defendant in this case 7
A. Yes, sir.
Q. Did you ten anyone to put his name on there?
A. No, I didn't.
Q. Who paid the hospital bill?
A. Dr. Distefano.
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Lillia1~ Distefano.

Q. How long after the birth of Frances Distefano did YOll
remain in Johnson City ~
A. I guess about three months after that. Three or four

months, something like that.
Q. Where did you move to then from there ~
A. From there I went to my mother's house. She was liv-

ing in Lebanon, Virginia at the time, so he took me from
there over to my mother's house. I stayed there awhile and"
later we moved to an apartment in Bristol, Virginia.

Q. How was the apartment in Bristol, Virginia, listed ~
A. He paid the bill there, but I didn't live under his name

there.
Q. What name did you use then ~
A. Baber.
Q. Did you later come to St. Paul to live ~
A. Yes, sir.
Q. When did you come to St. Paul to live with him ~

A. In 1951. We got the apartment in 1950 or
page 10 r 1951 it was. We were livini!' in Bristol at the time

and when I was, preg-nant with my son, two weeks
before my son was born I went to Mother's house because I,
was very sick and I stayed there and then we went to Ashe-
ville, North Carolina a week and while over there my son was
born in the hospital over there in Asheville.

Q. 'iVho made arrangements at the hospital in Asheville ~
A. Dr. Distefano.
Q. What hospital was that ~
A. St. Joseph's.
Q. What date was your son born ~
A. March 3, 1951.
Q. Who paid the hospital bills there ~
A. Dr. Distefano.
Q. Under what name were you entered ~
A. Mrs. Distefano.
Q. At whose sug-g-estionwere you entered under that name ~
A. I was very sick when they took me to the hospital. He

entered me in the hospital. I didn't have nothing to do with
that.
Q. The baby that was born March 3, 1951, what was his

name~
A. Anthony Francis Distefano III.
Q. At whose suggestion was he named Anthony Francis

Distefano III~
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Lillian Distefano.

A. His by all means, his son.
page 11 r Q. ,V"as he very proud of the birth ofa son ~

A. Y'es, he was.
Q. Did he show that to any of the doctors~ If so, how~
A. Oh, yes.

Mr. Greear: ,V"e object unless she saw it.

Q. Do you know of him passing out cigars~.
A. He gave doctors cigars in ,the hospital.

Mr. Greear: ,V"here was that~

A. Asheville, North Carolina.
Q. Were the children baptized ~
A. Yes, they were, in the Catholic Church.
Q. Is that the faith of your, husband or was at that time ~
A. Yes, sir, it was.
Q. In what church were the children baptized ~
A. St. Mary's, Cambridg(j, Massachusetts.
Q. Was Dr. Distefano present at the time~
A. No, he wasn't present; he was in St. Paul.
Q. ,V"hosuggested that 1
A. He asked his mother by telephone to get the children

baptized up there in the church before I brought them back
home, so his mother made arrangements up there and his sis-
ter and his brother are my two children's godfather and god-
mother.
Q. ,Vhat are the names of the godfather and godmother

who stood up there ~ /
A. The godfather was Joseph Distefano, Dr.

page 12 ~ Distefano's brother, and Rita Kempsitywas the
godmother.

Q. That was in his home church 7
A. Yes.

Mr. Greear: You .said he lived in Boston 7

A. Boston is just across the river from Cambridge. He
was born in Boston, Massachusetts, but his mother lived in
Cambridge later.
Q. Who suggested that particular church 7
A. His mother, because he used to go to church there. The

doctor used to go to church there.
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LilliaJI~ Distefano.

You can't corroborate-
Yes, you can.
I object. You can't corroborate it.

Q. How long did you remain in the apartment in St. P~ul?
A. I have been gone from St. Paul over a year now, smce

January 26th was a year this Jmluary that I have been gone.
Q. You lived there with him as man and wife from 1950

until January 195H
A. Yes, sir.
Q. During that period of time I will ask you to state "\vhe-

ther ot not Anthony Distefano acknowledged these children
as his own and tell some of the things to the jury how he ack-
nowledged them as his own children.

Mr. Greear: "T e object to this. It would be immaterial.
There are only two ways you could have acknowledgement
that would amount to acknowledgment in this case.
Mr. Asbury: I 1010,W, but these things are used to corrob-

orate other things.
Mr. Greear:

. page 13 r Mr. Asbury:
Mr. Greear:

The statute :fixesit.
The Court: I would like to see counsel in chambers to cor-

rect that.

IN CHAMBERS:

Mr. Greear: Court please, this is a proceeding in which
the Commonwealth is attempting to make a man support what
the Commonwealth claims are his illegitimate children. It is
a matter that has always been very strict in this Common-
'wealth. And up until just a few years ago there was never
any provision for the support of illegitimate children by a
father, and in 1952 the Legislature passed this act which is
Section 20-61.1: "Whenever proceeding he'reafter under
this chapter concerning children whose parents are not mar-
ried a man admits before the court he is the father of the chil-
dren or the Court :findsthat the man has voluntarily admitted
paternity in writing under oath, the Court may enter jud,g'ment
for the support, maintenance and education of such child as if
such child were born in lawful wedlock." So he is confined
to two things, that the man must admit it in open court hefore
the court, but he denies and has alwavs denied it, so he is ont
on that: and second, t.hat it.must he bv writing under oath. Of
course if 'he has got a writing under oath, that would he all
right, but anything else is immaterial.
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Lillian Distefano.

Mr. Asbury: It is always material what tbe
page 14 r surrounding circumstances are. She says he is the

father of the children, and all these circumstances
to sbow he is the fatber leads up to all this other.
The Court: ,¥bat is the nature of this suit, support for the

children ~
Mr. Greear:
Mr. Asburv:

the children . .,
Mr. Greear: Criminal proser:ution for not supporting the

bastard children.
Mr. Asbury: 'We baven't put on our evidence yet to sustain _

that law. It is a matter of evidence.
The Court: It just looks like there are two ways-I' ,iVhen-

ever proceeding hereafter under this cbapter concerning chil-
dren of parents not married a man admits before the Court he
is the father of the children or the Court finds that the man
has voluntarily admitted paternity in writing under oath the
Court may enter judgment for support, maintenance andedu-
ca.tion of such cbild as if such child were born in lawful wed-
lock." It looks like there are just two ways you can get sup-
port ..
Mr. Asbury: I don't deny that. I haven't finished my evi~

dence. I bave a right to go into all that to show it in support
of my contentions.
Mr. Greear: 'What is your contention ~

Mr. Asbury: I will present my case; you pre-
page 15 ( sent yours. .

Mr. Greear: I know, but what is your conten-
tion. If you are g;oinQ"on the proposition he admitted it in
court, the writil1Q"itself is the best evidence.
Mr. Asbury: 'We bave a rig-ht to Dresent our evidence.

You want to come in and just dismiss it.
Mr. Greear: You have to stav witbin tbat statute.
Mr. Asbury: No, I can p;owithin the case law.
Mr. Greear: There is no case law.
Mr. Asbury: Just read the R.oanoke case of McCarth~Tor

some sueh Irish name.
The (;onrt: This shows iust two wavs.
Mr. Asburv: Of course,' but that w~uld come up on the

'motion to strike.
Mr. Greear: I don't see any Use going- tlJrough a lot of

rigmarole. - -
Mr. Asbury: ,Ve have a right to present our caSe.
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Mr. Greear: I am objecting to going away from the sta-
tute.
The Court: Any question you ask of course might be, after

you introduce certain other things, admissible but unless the
other matters that are stated in this should warrant it, some
of it would be inadmissible; I don't think you can go ahead
and ask questions that would solicit an illegal answer.
Mr. Greear: His question, Judge, is to go ahead and tell

any other way by which he acknowledged the children, hut
that does not make any difference how much he did to ack-
nowledge the children, whether he told ten thousand people
. they were his. If he didn't do it by the statute, we oon't

have a case.
page 16 ( Mr. Asbury: Mr. Greear wants to dismiss our

case without us presenting; our evidence.
The Court: I want you to present it under the statute.
Mr. Greear: You are not asking anything in that statute.

You know you're not. "
The Court: I am inclined to think you are not making

yourself clear on it.
Mr. Asbury: I will phrase the question a different way.
Mr. Greear: If you have got a signed sworn statement, let

us have it, then you will be in court; if you are going to say
he ackno~71edgedthem in court, let's have it.
Mr. Asbury: I have a right to present my case in court;

Mr. Greear can't come back here and set himself up as the
Judge.
Mr. Greear: I am just going' by the law.
The Court: The' only question I see is ",iVhenever pro-

ceeding under this chapter concerning- a child whose parents
are not married, a man admits before the court he is the father
of the child or the court finds the man has voluntarily ad-
mitted paternity in writing under oath, tIle court may" then
enter a judg'ment for the support, maintenance and education
of the child." That just shows two ways; there may be
other ways too; I don't kno,v. But all this said i,s two ways.
Mr. Asbury: All this comes up on motion to strike.
The Court: The court has to see some object is SOU~t1Jtto

be gained. In other words, when asking an ordinarily imma-
terial question, there oug-ht to be something in that question

or in the preceding question that woul0 f:how t11at
page 17 ( the purpoqe for it was to have admitteo evidence

. that would be material.
Mr. Asbury: Does the Court rule this immaterial to eRtah-
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lish the paternity of the child and show he is the father of a
child to ask if he recognized that child as his ~
Mr. Greear: Certainly it is immaterial.
Mr. Asbury: I'-Vecan not only sustain this ,under th'is

statute, but under the decision of that case. I will have it up
here when you make your motion to strike. We can proceed
under a contract theory.
Mr. Greear: There is no contract theory in a criminal

case.
Mr. Asbury: The courts held that non-support is not a

criminal case, that it is a quasi-criminal case. The Common-
wealth Attorney appears in these cases not as Commonwealth
Attorney but as a friend of the court. The Attorney General
so ruled. This is not a criminal case. It is a quasi-criminal
case. You never kept up with the non-support law.
Mr. Greear: It says he can be sentenced to jail.
Mr. Asbury: That is only a means of support.
Mr. Mullins: If you look at Section 20-61 it makes it

clearly a criminal case. "Any husband who without just
cause deserts or wilfully neglects or refuses or fails to pro-
vide for the support and maintenance of his wife, and any
parent who deserts or wilfully neglects or refuses or fails to
provide for the support and maintenance of his or her child
under the age of seventeen years or child of whatever age

who is crippled or otherwise incapacitated for
page 18 r earning a living, the wife, child or children being

then and there in necessitous circumstances, shall
be guilty of a misdemeanor and upon conviction shall be
punished by a fine of not exceeding $500 or confinement in
jail not exceeding six months or in the case of a husband or
father be sentenced to the state convict road force at bard
labor for a period of not less than ninety days nor more than
twelve months or both or in lieu of the fine or confinement
being imposed, he or she may be required to suffer a forfeit-
ure of an amount not exceeding the sume of $1,000.00 and the
fine or forfeiture mav be directed by the court to be paid in
whole or in part to the wife or to the guardian, curator and
custodian or trustee of the minor child or children or to some
discreet person ?r ~esponsible organization designated by
the Court to recelVe It." .
Mr. Asbury: This iRan appeal from juvenile court.
Mr. Greear: The thing is that ~~u have got to come under

that statute and if vou don't YOU are not in court.
Mr. Asbury: I am going to show you another way.
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Court and Counsel returned to courtroom before the jury:

Direct examination of Lillian Distefano resumed:

By Mr. Asbury:
Q. Now, did Dr. Distefano buy the children any presents ~
A. Yes, he bought the children watches and bought them

bikes. .

Mr. Greear: We object; it is immaterial what he bought
them. I have bought children lots of things my-

page 19 ( self, but they weren't my children because I bought
them presents.

The Court: Overrule the objection; but I am not certain
that is material, but there are instances where it might be
material. For the present I am going to overrule the ob-
jection.
Mr. Greear: We save exceptions.

A. He bought many things like dolls and all kinds of toys
for the little boy and girl.

Q. At Christmas time did he buy them presents ~
A. Oh, y.es.
Q. Now during tbat period t~at you lived in St. Paul, what

name did you use ~
A. Mrs. Distefano.
Q.. Who paid the bills during; all that period ~
A. Dr. Distefano.
Q. Did you have a checking account ~
A.'iV e had a joint checking' account in Clintwood, Virginia.
Q. Did he have a business at Clinhvood ~
A. He had an eye glass office there.
Q. ,~Thodid vou have a jOjllt checking' account with ~
A. Dr. Distefano.
O. In what name was it1
A. In Doctor or Mrs. Distefano or Li1lian Distefano is how

I could sign checks.
Q. ,Vhere did vou take your vacations at,

page 20 ( A. In Myrtle Beach. South Carolina. an(l Bos-
ton, Massachusetts. There is a beach near his

mother's house called Riviera Beac]l.
Q. "Then you would go places in St. Paul, in wJlat manner

did he introduce you~
A. As his wife, Mrs. Distefano.
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Q. When your little girl became school age, where did she
go to school at ~
A. She first ,entered school in Hanover, Pennsylvania, III

St. Joseph's SchooL
Q. Is that a publi.c school or a Catholic school~
A. Catholic schooL .
Q. Do you know why she didn't go to St. Paul school~
A. Because he didn't ,"vant to put her in public school, and

my mother at the time lived in Hanover and she could stay
at her house.
, Q. Who paid these 1
A. The doctor.
Q. Dr. Distefano 1
A. Yes, sir.
Q. Did they require you to file a birth certificate 1
A. Yes, sir. .
Q. Did you have an automobile of your own1
A. Yes, sir, I first had a 1952 Ford, then I had a 1954 Olds-

mobile.
page 21 r Q. What kind of automobile was it?

A. 1954 Oldsmobile Star Fire Convertible.
Q'. Did you have charge accounts 1
A. Yes, at many places. I had charge accounts at J. Fred

Johnson's-
Q. What kind of store is J. Fred Johnson's?
A. It is a big department store and has everything for

ladies, men, boys and girls.
Q. ,iVhere else did you have charge accounts?
A. Nettie Lee' Shop in Kingsport ill1d Bristol, Joe Ann

Shop, Vandervorts in Kingsport, Dobyns-Taylor, Deen's in
St. Paul, ,iVillis Department Store in St. PauL
Q. Did Dr. Distefano, with whom you were living, did he

file an income tax return 1
A. He filed an income tax return on federal income. He

put my two children. Frances Distefano, and Anthony Diste-
fano on Federal and he had three other children he put on
there; that was children bv his first wife. He put his first
wife's name on Federal and my n~me on state.

Mr. Greear: ,iV e object; the returns are the best evidence.

Q. Do you have a copy of those returns 1
A. No, hut I could get them very easily.
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Mr. Greear": We ohject unless she produces them. .
Mr. Ashury: If she saw the returns she can testify ahout

them.

A. I saw them myself.

under oath.
Mr. Greear:' They are not filed under oath. Bring it in

and show it to me. Show me it is.
Mr. Ashury: I am going to introduce them.
Mr. Gr,eear: Let's see it now.
Mr. Ashury: I will show you the oath in a minute.
Mr. Greear: All right, let's hurry and get it.
Mr. Ashury: We asked the question if she saw it and he

claimed them. That is very material.
Mr. Gr,eear: The Internal Revenue came along and took it

all out hecause he had tried to claim the exemptions, hut it
was all taken out.
The Court: That can he shown.
Mr. Greear: He has to show the returns, show it is under

oath.
Mr. Ashury: He has the returns. That is a matter of de-

fense.
Mr. Greear: ,Ve don't have any returns at all.
Mr. Ashury: If she saw the returns, she can ten what

was on them certainly.
-The Court: Let her answer.
Mr. Greear: ,Ve except.

page 22 r- Mr. Greear:
Mr. Ashury:

,Ve ohject because it is immaterial.
You file yo~r income tax return

Q. Did you see the returns?
A. Yes, sir. I was in the office,I helped him get the figures

together when he was fixing out his income tax return.
Q. Did he list Ant]]ony, your son, and Frances,

page 23 r your daughter, on his income tax return?
A. Yes, sir.

Mr..Mullins: ,Ve ohject unless it specifies which return.
Mr. Ashury: I lam asking ahout the state return.
Mr. Mullins: I would like to make an ohjection without

heing interrupted. I understood her to say awhile ago the
doctor did not list any children or her on the Federal return
hut did on the state return.
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A. You misunderstood me.

Mr. Mullins: The record will show.
Mr. Asbury: I asked about the Federal; she said he

didn't list her on the Federal but listed the two children. \Ve
believe if Mr. Mullins will listen he will get this .
.Mr. Mullins: I object to improper remarks of counsel.
The Court: I think you are making rema'rks instead of

objecting to any questions and letting the Court rule. This
thing of counsel quarreling with each other won't help me in
deciding. Go ahead.
Mr. Mullins: \Ve except.

Q. Go ahead.
A. On the state income tax my name and all five children

are on the state; my son Anthony, and Frances Distefano
and his three children by his first wife are on the state with
my name.

The Court: Talk a little louder so we all can
page 24 ~ hear you.

Q. \Vhen he listed Anthony Distefano, Jr., there on the
state return where it refers to relationship, what did he put1
A. "A son."
Q. Across from "Frances Distefano" what did he put

across from her name ~
A. His daughter.

:]\1[1'. Greear: \~Te object unless she produces tbe returns.
Mr. Asbury: He has the returns.
Mr. Greear: Produce them; we can't proceed on some-

thing that might be ten years ago.
Mr. Asbury: \Ve can't produce them if he has got them.
Mr. Greear: If you can't produce them I don't care 'who

11asgot them, thev are not evidence. .
Mr. Asbury: If she helped prepare the returns and saw

what was on them, that is the best evidence.
The Court: If sbe said she helped prepare them slle can

state then.
Mr. Greear: Those returns are the best evidence and filed

in Richmond and available to the Commonwealth. If the
Commonwealth hasn't got them, thev are available.
Mr. Asbury: They are not available.
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Mr. Greear: I did have them; they had them in the field
auditing them; they were auditing his returns at the time is
the reason I couldn't get them.
Mr. Asburv: Either he could!'l't get them or they didn't

w~nt them.
page 25 r Mr. Asburv: You have a copy.

Mr. Greea'~.: It is up to you; the burden of
proof is on the' Commonwealth in this case.
Mr. Asbury: This witness can answer as to these returns,

as I understood the rule of the Court.
The Court: She can answer as to the returns if she saw

them when he made them out and saw them at the time they
,,'ere mailed or delivered.

A. I mailed them.

Mr. Mullins: 'iVe 'except to the Court's ruling in that
respect.
Mr. Greear: Vi! 0. still contenc1-

A. I saw the returns and many times I mailed the returns
myself.

Mr. Greear: Nobody said whether it was the return for
1947 or 1952 or what.
Mr. Asbury: "To. can't ask the question. '\Te will find out

if you will let us. You interrupt every time.
Mr. Greear: The return is bound to be the best evidence.
Mr. Asbury: If the returns are available they are the best

evidence. They can bring the ret.m'ns in if she is not telling
the truth.
Mr. Greear: The Commonwealth has the ret.urns and the

Commonwealth is prosecuting. _
The Court.: Go ahead and let her answer. I can't tell

whether it would be proper or not.
page 26 r Mr. Mullins: ,V"0. 'except.

Q. Did you help prepare the returns ~
A. Yes, sir, I helped with the figures.

Mr. Mullins: 'We want to object unless she tells what
veal', something more speci:fk I fee.l like the Question is mis-
leading; it is not proper and it is prejudicial to t.he defend-
ant ..
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Mr. Asbury: I have never been able to get to the point
where I can ask what year. They interrupt before I get to
the next question. If they will give me time, I will bring it
~oot .
The Court: Go ahead ..

Q. Did you help prepare the returns for the years you
lived with him ~

Mr. Mullins: I still don't know what he is talking about

A. Yes, I did.

Mr. Mullins: What year~
Mr. Asbury: I am going to ask.
Mr. Greear: Why don't you ask did she help prepare the

returns for 1949~,,, .
. Mr. Asburv: Mr. Greear doesn't want facts to come out.
We ask the 'Court to calm him down until we present our
case.
The Court: Go ahead.
Mr. Gree.ar: We except.

Q. What years did you help him in the preparation of his
returns~ .
A. From 1949.

page 27 ~Mr. Greear: He asked what years. Can you
name them1.

Mr. Asbury: This is my 'witness, I think, Mr Greear.
Mr. Greear: She was.

A. From 1949 to 1956 tbrough those years from 1949 to
1956.

Mr. Greear: You mean to include every year, 1949, 1950,
1951, 1952, 1953, 195~ 1955, 19561 .
Mr. Asbury: Let me ask her.
The Court: I think, Mr. Greear, you oug'ht to let him o'et

through 'without asking everything about that.in one Ol~~S-
tiOJ1;when he gets through you can cross-examine. Go ahead
and examine her. .

Q. Tell what years you have helped prepare the Federal'.
and State income taxes.
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A. 1949, 1950, 1951, 1952, 1953, 1954, 1955, 1956.
Q. Will you tell what years you know of your own knowl-

edge that he claimed Anthony Distefano, Jr. as a dependent?
A. 1951, 1952, 1953, 1954, 1955, 1956.
Q. \iVhat years. did he claim Frances Distefano as a de-

pendent1 '
A. 1949, 1950, 1951, 1952, 1953, 1954, 1955, 1956.
Q. Did he claim you as a dependent on his Federal income

tax return during any of that period 1

Mr. Mullins: We want the record to show that we are
objecting to each and everyone of these questions

page 28 r and the Court is overruling our objections and
that we ~re excepting to the Court's ruling on the

basis that testimony about these records is not adniissible
because the records themselves are the best evidence. I just
.wanted to .get .that in the record.

The Court: Have the record show that.

Q. What years did he claim you as an exemption on Fed-
eral and State income tax returns 1 .
A. I was never claimed on Federal, only one time he claimed

me on Federal income tax and the Internal Rvenue men came
to see him about it. Anyway he told them he made a mistake
by putting my name on there. I think that was in 1951 or
1952, and then from 1949 I think on the State between 1949
and 1950 is on the state income tax.
Q. Did you have a maid 1
A. Yes, sir.
Q. \iVhat was her name?
A. Martha BurrelL
Q. How long did she work for you 1
A. I don't remember exactly how many. Y:ears she worked .
. Q. Did th~ children stay at his mother's any1
A. Yes, my son was about a year old and they stayed with

Dr. Distefano's mother .and father for nine months. .

The Court: How much longer will it take you. to get
through? .' .
Mr. Asburv': SOInelittle time.

"TheCourt: I will adiourn for lunch. Ladies and
page 29 r Gentlemen of the jury, don't discuss this case with

anyone or permit anyone to talk about it to you
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or in your presence about it and return to Court at 1 :00.
Court is recessed until 1 :00.

AT 1:00:

Q. Did you ever visit his people ~
A. Yes, sir, many times.
Q. How often.
A. About three to four times a year.
Q. Did your husband or did Dr. Distefano order you to

quit staying there in St. Paul with him~
A. Yes, sir.
Q. Tell the jury what words he used and why, if you know.
A. First we were, separated. I was in Pennsylvania at my

mother 'shouse, and we were separated becaus'e I told him
that I was going to leave because my daughter was getting
older and I wanted to get married. She was asking me about"
a marriage certificate. So I left and told him if he ever de-
cided to divorce his wife I would marry him. He got a di-
vorce from his first wife. He had an attorney in Bristol and
called me in Pennsylvania and told me that he had divorced
his first wife and I told him I would have to see the divorce
papers. He came to Pennsylvania and showed me the divorce
papers. I came back home with him. He told me if I would

come in February we would get married. In Feb-
page 30 r ruary his divorce was final then. I -was home for

two weeks. He asked me to write a letter to my
attorney in Pennsylvania. We had a case in court up there
over my 1954 Oldsmobile convertible and they said it was
still going on in Pennsylvania then, so I was home two weeks.
I wrote a letter to my attorney and told him to cancel the case
up there, that I was home alr~ady. Instead of mailing the
letter I tore it up and nut it in the wastebasket at the -post
office. In a week, he said, , ,Your letter has had time to reach
Pennsylvania, so the case has been canceled. You can get
out. , The only reason I wanted you to come back was to can-
cel the court, case in Pennsylvania."
Q. Do you recall what date that was he told you to get ouH
A. When, I came home I was home three months, and for

2:1h months he was telling me to leav,e. He would tell me 'to
leave, ,but he would also padlock the door on the outside with
two locks so I couldn't get out while he was gone. He said
the only way I could leave was with the clothes I had on my
back and the children. When he would leave, and he left al-
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most every ,night, he would put a padlock on the door and
lock it fromJthe outside so I couldn't get out .
.Q. When did you leave?
A. Jamiary 26th.
Q. What year? ;
A. I guess that was 1956 because I have been gone a year

the 26th of this January past.
page 31 r Q. On April 16, 1956, did he give you a letter

about supporting the children ~
A. Yes, sir, he did.
Q. Under what circumstances did he give you that letted
A. He wrote it out and called it a contract. "Te were argu-

ing. He said, "Take this letter, my dear, and keep it be-
cause some day you are going to need it."
Q. I will ask you to examine this letter here and state if

that is the letter which he wrote.
A. Yes, sir, that is the letter.

(Mr. Asbury shows letter to Mr. Greear).

Mr. Asbury: I desire that this letter be introduced as'
Commonwealth's Exhibit A and 1will read it to the jury; it
is on printed stationery. (Read Exhibit A to the jury) Is
that the letter he gave to you ~

A. Yes, sir.
Q. Has he eyer paid you anything under that letter~
A. Not one penny. '
Q. Sin'ce the previous trial has he ever contributed anything

to the, support of the children'~ . .
A. No, sir, he hasri't. .
Q. Did you go back to your father's home in Pennsylvania

after you left here?
.A. Yes, sir.'

. Q. Did your father receive a letter from Dr.
page 32 r Distefano?

A. Yes, sir.
Q. I will ask you to examine this letter and envelope it was

mailed in and ask you if you recognize that as Dr. Distefano's
handwriting?
A. Yes, sir, it definitel}Tis.

(Mr. Asbury sho'ws letter to Mr. Greear).
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Mr. Asbury: I desire to introduce this letter as Common-
wealth's Exhibit B -and will read it to the jury. First I will
ask you, this is written to Silas L. Baber, that is your fathed

A, My father, yes.

(Mr. Asbury read Exhibit B to the jury).

Q. Did your father receive that letter hom him?
A. Yes, sir.
Q. That is in his hand"vriting?
A. Yes, sir.
Q. After he got a divorce from his wife, did he ever marry

you?
Q. How much since you and your son and daughter left,

how much has he contributed, if anything, to your' support,
to the children's support?
A. Not one penny.
Q. I will ask you to describe how the children have been

living since you all have been gone. '
A. In the past year that my two children have been in

. school, that I have been away, they hav,e been in
page 33 r five different schools, Every place I go I can't

even pay the rent, so we have to move from one
place to another. I went to stay with my father for awhile
and I stayed with my sister awhile. I was living- in Bristol
alone and couldn't pay the rent and buy food and clothes for
the children to go to school. Right now we are living- in
King'sport. We are two weeks behind in the rent and my
children are out of school the 30th of May. I told the princi-
pal I couldn't afford to send the children to school, I don't
hitve lunch money, my daughter has no clothes and my son
has no clothes.
Q. When he ordered you to leave, did he let you take any-

thing with you?
A. My daug-hter IJad two dresses when I left. She was in a

private school in Asheville. He went over and picked up all
her clothes. He wouldn't let me have any dresses or clothes
or anything like that. He has ~hem. .
Q. Have you had suffiCientfunds to buy food for the chil-

dren 1

Mr. Greear : We object.
The Court: Overruled.
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Mr. Greear: The question is whose children are they.
Mr. Asbury: There is a question whether or not he is sup-

porting them.
Mr. Greear: No, the question is whose children they are.

The Court: I overrule the objection at this
page 34 ~ time. .

Mr. Greear: We except.

Q. Have the children had sufficient food during the time
since he ordered you to leave 1
A. No, they hav,en't because I couldn't afford to buy suffi-

cient food.
Q. Did you work awhile 1
A. Yes, sir.
Q. Where did you work 1
A. Bristol Memorial Hospital.
Q. Have you been out of work now for some time 1
A. Yes, I have.
Q. Have you tried to get work 1
A. I have tried every place.

Mr. Asbury: I believe you may ask.
Mr. Greear: Give us just a minute, please, sir.

CROSS EXAMINATION.

By Mr. Mullins:
Q. You were married to Atler Stanley you say 1
A. Yes, sir.
Q. When were you divorced from AtlerStanley1
A. I never got divorce papers myself.
Q. I believe your husband sued you for divorce, IS that

righU
A. Yes, sir.
Q. Where did you and Atler Stanley last live together as

husband and wife 1
page 35 ~ A. McClure, Virginia.

Q. I beli'eve that is over in Dickenson County1
A. Yes, sir. . ". .
Q. Who was your next door neighbor at McClure 1
A. I don't know; I didn't live there that long.
Q. How long did you live there then 1.
A. About I would say nine months. .
Q .. That nine months you didn't know any of your neigh-

bors1
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A. I never visited next door.
Q. Do you kno"""their names?
A. No, sir, I d()n't.
Q. How big a place is McClure?
A. It is very small.
Q. I believe that after that divorce you just assumed the

name "Distefano," in other words, your real name is Stan-
ley?
A. No, sir, it isn 't.
Q. 'What is your real name?
"A. For ten years I have gone by "Distefano" because Dr.
Distefano asked me to.
Q. Has he ever asked you not to use his name?
. A. No, he has not.
Q. If he should ask you not to use his name, would you

still use it? .
A. Yes, I would. I would have to because of my

page 36 r children.
Q. You never were Lillian Distefano, you don't

pretend you were ever married to Dr. Distefano, do you?
A. No, sir, I was never married to him.
Q. Did you work in his office any?'
A. I helped him in his office, yes. The house !lnd office

connects, so I would help him in the officewhen I wasn't busy
in the house.
Q. When did you first go to' St. Paul1
A. It was in 1950 or 1951.
Q. You don't recall whfm1
A. I was between that time, 1950 and 1951. "I can't say for

sure exactly.
Q. "'VeIl now, in other words, you went there to be Dr.

Distefano's mistress, that's what it boils down to?
A. No, we were living other places before we went to St.

Paul. We had an apartment in Johnson City and we lived
at Bristol, I stayed with my mother awhil.e.
Q. Were you Dr. Distefano's mistress in St. Paul and those

other places 1
A. I don't know if you call it mistress or not, but r lived

with him as his wife.
Q. Without benefit of clergy?
No Answer. '

Q. I believe you are" the subject matter of Dr.
page 37 r Distefano's real wife who divorced him because of

your conduct there with him,"didn't she 1
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A. No, sir.
Q. You moved in 'with the doctor, helped spend what money

he made, that was your big motive 1
A. No, sir.
Q. You were going with several other men at that time1

,.Veren't you 1
A. No, sir, I wasn 't.
Q. Did you go with several other people while yon were

living as Mrs. Distefano as you call it?
A. No, sir, I didn't.
Q. Did you go with a fellow named Clarence Marshall? .
A. Not whell I was with him. I was separated. I went

dancing with Charles Marshall three times.
Q. ,Vhat year 'were you v"ith Marshall1
A. I think it was 1956.
Q. What about a fellow named Slusser1
A. Sergeant Slusser, I did date him.
Q. When1
A. 1956.
Q. When did you first start out with him.1
A. In 1956 when I was separated.
Q. Ther,e have been various periods when you left Dr.

Distefano and took off. with somebody else.
page 38 ~ A. No, I haven't because the first year. I was

gone, my daughter was in school in Pennsylvania
and I would go up on week 'ends to see my daughter and may-
be I would stay three or four weeks and be back home but it
was because my daughter. was in school up there.

Q. You left Dr. Distefano in J anuaTY 1957 I believe; was
that what you testified?
A. I have been gone a year this past. January.
Q. That would be January 1957, wouldn't it, that you left

over there1
A. Yes, sir.
Q. You don't deny and didn't deny-this is your hand-

writing, isn't it1 (Showing letter to witness).
A. It could be my handwriting.
Q. It is your handwriting, isn't iH You finally reluctantly

admitted it in the other court.
A. It could have been, yes.
Q. Is it or is it not? '
A. I don't know, it could be.
Q. You know whether it is ~vourhandwriting, don't yon?
A. I think that is my handwriting, yes ..
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Mr. Mullins: Your Honor, I would like to read this'to the
Jury.

Q. I believe all these others are in your writing.
A. This is all one letter. It has been broken down.
Q. That is a letter you wrote Sergeant Slusser, is it not ~

page 39 ( Mr. Asbm;y: I object to it. I don't especially
care: It is very interesting, but it is immaterial

as far as that is concerned.
Mr. Mullins: It is just about as material as a lot of other

things Mr. Asbury has put in here.
Mr. Greear: She says this was 1956.
Mr. Asbury: It was after the children were born,
Mr. Greear: It just hows where there is smoke there IS

:fire. ' ,
Mr. Asbury: We still maintain it is immat'erial as far as

. this case is concerned. We suggest that you let the Court
read them before you read it and pass on the materiality: I
went to read them before they are introduced.
Mr. Mullins: They were written while she was allegedly

living with Dr. Distefano.
Mr. Asbury: But after the children were born. Mr.

Greear said the only question is whether or not they were his
children. These were written after the children 'were born.
Mr. Greear: She also testified, Mr. Asbury, that she didn't

live with anybody else while she was with Dr. Distefano. The
letters reveal what she was doing.

A. I was separated at the time I wrote the letter.

Mr. Greear : You got separated every week or so, didn't
vou~ .
" The Court: I can't listen to her and read the letters at
the same time. I believe one of them has been admitted.

Mr. Mullins: Yes, sir.
page 40 ( The Court: I don't see much difference in

tlJem. I think they should go in.
, Mr. Asbury: Is it the Court's ruling that these are ma-
terial, which 'were written five or six years after the children
were born ~
Mr. Greear: Ii shows the. pattern of conduct. It shows

whose children they :might be.'
Mr. Mullins: This letter is dater July 3, 1956. She says
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she left Dr. Distefano in January 1957 or some months after
she wrote this letter.
The Court :\iVho is it written by~
Mr. Mullins: By the prosecuting witness to a sergeant in

the Army. "July 3, 1956, Tuesday night. My only darling:
As' I'm sitting here very lonesome for you tonight I just had
to write you a. couple of lines to say how much I really love
you. Honey, when I came back last night and you were gone
did I every feel lonesome and lost. Darling- I just wish you
knew how much I really care for you. Darling I don't know
how I can stand it until you get back. Honey I never want
you to leave me again ever. Al darling- I'm really in love
with you. And I hope you understand that by novv. Honev
I want you to love me as much as I love you. Darling Joe is
here now and I think he makes me miss you even more. Know-
ing he is here and you are so far away and you can't be.
Darling I have so many things to tell you when you get back.
I sure wish you were here tonight. Darling- when I came
back last night I needed you so very bad. So many things

happened last night and yesterday I thought I had
page 41 r to talk to you. Darling I hope you love me as

much as I love you because you have my whole
heart with you all tIme. Believe me darling.

Aug. 3, 1956, Friday night

My dearest & only Darling: I just got back from calling you.
lts now 10 :30 and you wasn't around. I called 433 and also
the NCO Club. ,That dam old bitch locked the door when I
went out and I had to ring her door bell to get back in. Honey
she is a daIlJ dirty, I can't think of a name nasty enough to
call her. Darling I'm very lonely for you tonight and I love
you more than you will ever know. AI, darling I hope you
believe me because my life would not be complete without
you. Darling I'm in love. Darling I hope some day we are
tog-ether and no one can keep us apart. I love you honey
more than you will ever know. Darling I just can't under-
stand whats wrong', we just can't seem to have any luck. But.
I'll keep hopeing that some day we will have luck and we will
to darling. Darling I am very very sorry for what has hap-
pened. I guess I'm all your trouble. But I'm in love with
you and who can help loving some one. I'll love you until I
die, no matter what happens. And darling if you are trans-
ferred I'll go with you some how. Darling you may be mak-
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ing a fool out of me. But if you are some day I'll find it out.
AI if you aren't in love with me I wish you would tell me
now before we go on any more. Darling I don't want to get
hurt by you because you can really. hurt me more than you

relize. You can r.eally tear my heart out. Al I hope
page 42 r you write me a card or letter while you are gone

then I'll know where you really went to. Al I hope
some day you find what you are looking for and then maybe
you will be ready to settle down and love just one person as I
love you. Well, honey I'll finish your letter now. Last night I
was tired and sleepy so I didn't finish it. AI, honey daddy
was over this morning and he will be back tonight so I'm
taking Frances and little Tony back, over to Hanover for
awhile. I'll explain why when I see you. AI, so much has
happened since you left. Honey I sure wish you had stayed
here. So much to talk about when I see you. Honey I sure
hope how soon all this mess is over so we can be happy to-
gether if that's what you want. Is it~ Darling I don't even
remember being so lonesome for any one as I am for you since
you have been gone. I wonder if you feel the same way. Al
hailey I wonder if you will ever make me sorry I fell in love
with you. Well I hope not. You could make me sorry you
know by me finding out you have gone out on me since I've
known you. Darling I hope you understand this letter be-
cause honey that's how I feel. Sweetheart do you love me or
not. If you don't I wish you would tell me now when I love
you more than wbrds can say. Remember honey you are the
onl3T one I care for or ever will. Love and kisses alw~l.ys.
Darling I looked at your bedroom shoes tonight and I just
had to cry, so you see darling how much I love you. Darling
I just wish you had my thoughts for only one minute then
you would know I'm crazy about you. Darling- vou 8re the

only man I have ever loved or ever will. If I C8n't
page 43 r have you then it will be no one. Darling when vou

are away from me, half of my self is gone to. Be-
cause honey you are part of me. Darling you are my whole
lif.e. Al darling no matter what happens just remember I'll
alwavs love you and I'll always be true to vou. So honey vou
don't have to worry about me going out with some one. Be-
cause I love vou to much. you are the onlv one I want. Darling
about me being married honey I am not so please believe me.
Honey you will find out soon I'm telling you the truth. Dar-
ling I am free, in fact, I've been free all my life and just
didn't know it. Darling we will be married some day and I
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just know we will the way we love each other. No two people
can stay apart the way we are in love. Darling I didn't have
any paper so I had to write it on your other letter so you
have to letters in one now. Oh honey I could write aU night
but I hav,e no more paper. So good night honey I love you.
Lil. (on back, part of another letter) . Just remember I love
you always- darling., Nothing or no one can ever stop me
from loving you. Darling you are my whole heart., I love
you and I miss you so much. Good night honey. Honey I've
had so much trouble for the past few days. I hardly know
what to do. Darling it seems like you have been gone for
months. I wonder if you have had time to miss me any ~
Darling how many times have you gone out since you have
been away~ My self I have been no place. I came back Mon-
day night and I haven't been out since. AI, I just wish I

, really knew your feelings for me. Honey I wish I
page 44 ~,knew if you are ready to settle down or if you are'
, still playing the field. "'iiV'ell, darling I'll stop fop.
now. I guess you will be tired reading this mess any way.
But darling just remember I love you now and always. Love
to my one and only darling. I miss you so much today
honey. I love you with all my heart."

Mr. Asbury: V,Te renew our objection. I think that is im-
material. The children were born long before these letters
were ever '\vritten. She is not asking sup-port for herself.
The Court: I didn't get the import of what you said.
Mr. Asbury: This witness is not asking for any support.

She is asking for support for her two children. Anything
she may have done three or foui- years after the children
were born or five or six years, I believe closer to seven, would
be immaterial in so far as that is concerned since she is not
seeking support. It doesn't matter what she has done.
Mr. Greear: All the letters refer to it.
Mr. Asbury: These letters weren't written until five or

six years after the children were born.
Mr. Mullins: It shows her pattern of canduet. We want

to show the other people involved.
Mr. Asbury: Mr. Greear knows the rules of evidence, if

Mr. Mullins can't take care of it.
The Court: I don't want you all' to talk at once. lean't

understand what he is trying to say.
page 45 ~ Mr. Asbury: Only one at a time can argue a

point of law. If Mr. Mullins can't take care of it
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himself he ought to sit down. These. 1>ettersare immaterial.
This witness is not asking f.or support for herself and she is
only asking support for the two children of Dr. Distefano.
These letters were written five or six years after the birth of
the children and have no bearing on whether or not he is the
father. We move to exclude them.
The Court: I overrule the motion. I think since they

have been brought up, they might be material.
Mr. Asbury: W;e except.
Mr. Mullins: Your Honor, we desire to have all the letters

introduced and marked by the reporter. (Letters marked
Def. Ex. A). .

Q. T believe when you came back the last time to live with
Dr. Distefano after this trip to Pennsylvania, the reason he
asked you to leave was because you gave him g;onorrhea the
last time you came back? . .
A. No, sir, I never did have anything in my life.
Q. You deny that?
A. Yes, I do.
Q. You indicated that you have a pretty hard time. I be-

lieve you came over to the trial last time in a cream colored
Cadillac?
A. No, and I can prove how I came. No, sir, I didn't come

in a car at all. I took the bus Over.
Q. You didn't come over then driving a cream colored

Cadillac?
page 46 r A. I do deny it.

. Q. When you were here last week 'TOU had a
blackeye,didn 't you? ' "

Mr. Asbury: t obiect to that. That is immaterial. ..,Vhat-
ever happened after the children were born is not materIal.
She .is not asking for support.
Mr. Mullins: She is telling-about what a hard time she

has. . .
The -Court: Ldon't think you can go over everything that

has happened and when it happened. ..
Mr. Mullins: She had a black eve last week. .
The Court: Overrule the obiection.
M~.. Asbury: ,Ve except. It. has no pertinence to this

Cllse.

Q. I believe }70U ran upse,reral thousanddollars worth of
bills before you left?
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A ,Thad charge acoountsIhany places-which he opened for
me.
Q. How':many thousand dollars did you spend before ,you

-left? '. " ,', .
A. t don't knowhow much I spent. 1bought things and he

bought many things for me himself.
Q. How many dresses did you buy when you left the last

time? .' " , .
A. When I left last time ~ I am paying my bill at Sterling

House in Bristol. He hasn't paid, one dime to $terling
House.

page 47 } Q. How much was the bill?
A.$815.00. "

Q.When'you lived with Dr. Distefano you would go over
and spend $1,000.00 at a clip? '
A. No, sir.
Q. How long did it take you to spend up that $800.00?
A. I am paying for this bill myself. '.
Q. 1asked you how long it took you to run that bill up. I

didn't ask you if you were paying the bill. It didn'ttake you
very long to run it up, did it?' '

No Answer.

Mr; Mullins: ' I believe that's all.

RE-DIRECT EXAMINATION.

.A:-No. . ", ,
page 48 ~ Q. When did you first meet Serg.eant Slusser,

the one you said you dated? .. ',
A. In 1956 when I was separated at the'time. ' "

By Mr. Asbury:
Q. How long had you lived with Dr. Distefano prior to the

time his wife divorced him f . "
A:How long 'had' T been living with him before she di~

vorced him?
Q. y,es. -
A. She divorced him in I think it was 1956 she divorced

him. , _,
Q. Do you know how Dr. Dist~£ario-got"hold bfthese let-

ters? ' -. - '
A. These letters (indicating exhibit)?-
Q. Yes~
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_ Q. At the ,time you met him, how. old were the children; ap-
proximately 7
A..My daughter was seven and my sOnwas five.
Q. Mr. Mullins said you came over here in a Cadillac.

Have you got your bus tickets there 7
A. Yes, sir, I have. (Gets ticket stubs from ;po.cketbook).

These are :from the other trip. Yes, I have got those.
Q. This is from Three States Bus Company?
. A. Yes .
.Q. Do you need these any more?
A. No.

Mr. Asbury: I would like to introduce them.
Mr. Greear: We would like to see ,them. (Inspects' tick-

ets):

(Tickets marked Comm. Exh. C).

Q. He mentioned about you.having charge accouiltS ..• You
had those 'during the entire tilne you lived with him" didn't
you?
A. Yes, sir.

Mr. Asbury: I believe that is all. Are you through'
Mr. Mullins: We might want to ask her about these' bus

tickets when we have an opportunity to examine them. No
questions. .

Witness stood aside .
. ' .

page 49 ~ H. L. DAILEY, _ .
. . after being duly ;sworn, testified as follows:.

DIRECT EXAMINATION.

By Mr. Asbury:
Q.. What is your name'
A. H. L. Dailey. -
Q. Where do you work?
A. St. Paul.
Q. I believe you are employed by the Town of St. Paul'

.. , ..A. :Yes, sir ..
- Q. In what capacity?
A. Chief Police.
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Q.. How, long have you been Chief over there ~
A. I come there in September 1, 1951.
Q. When you came there to work .vas Anthony Distefano-

.did he have an officein St. Paul at that time~
A. Yes, sir. '
Q. Did he have a wife or a person he held out to be his wife

there with him ~
A. Yes, sir.
Q. I will ask you to look at the lady sitting next to me,

Mrs. Lillian Distefano. Is that the lady he lived therewith
as man and wife ~
A. Yes, sir.
Q. What apartment did they have ~ '
A. ,When I first come there they had an office, I believe it is

over the drug store.
page 50 r Q. Where is the apartment at ~

A. That is Turner's Apartment over the old
Studebaker Garage where now the new hardware is.

Q. How long did she stay there, Chief Dailey, if you know~
.. A. ,Vell, I don't know. It seems to me like it has been
maybe the last part of 1956 or part of 1957 0T somewhere
along there, 1956 or 1957.
Q. Did they have any children at the apartment~
A. Yes, sir;
Q. Do.you know whose children they were ~

Mr. Greear: I object unless he knows.

A. Theirs, I thought.
Q. Did he hold them out to the public as his children 1

Mr. Mullins:' That question is objected to as leading and
suggestive and immaterial. .

1\11'. Greear : We move to strike out his answer "Theirs,
I thought." ,Vhat the witness thinks is not evidence. That
is not ,evidence. ,Ve move to strike it out and object to the
other question because there is only h\lO . ,yays under, the
statute you can prove paternity an,d this question does not
contribute to either ,one of those.' .
, The Court: Sustaip. the objection. . '
'Mr. Asbury: \iVhether or not he told them 0)' not; I can
show whether he recognized them as his. .
The Com~t: If he told they were his, you, can bdng it out
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or anybody else that is supposed to know any-
page 51 r thing about it; that is, if they know something.

Mr. Greear: We except to the Court's ruling"

Q. Did you ever go to his apartmenU
A. Y.es, sir.
Q. Did he introduce the children to you 7
A. He introduced them as his children.
Q. Do you recall what he said on that occasion 7
A. Well, not right offhand.
Q. Did he ever introduce Mrs. Lillian Distefano to you~
A. Yes, sir.
Q. How did he introduce her ~
A. As his wife.
Q. Did you ever have any reason to believe they weren't

married and these weren't 'his children ~
A. No, sir.
Q. Did she have a car~
A. Yes, sir.
Q. What kind of car did she have, Mr. Dailey~
A. Oldmobile Convertible.
Q. 98 Olds~
A. I believe that's right, a 98.
Q. Did Doctor Distefano and Mrs. Distefano have colored

help there~
A. Yes, sir.

Q. Did you ev,er see the doctor riding around
page 52 r with the children 7

A. Yes, sir.
Q. Do the child:r:enfavor him ~

,iVe object.
That is always admissible.
That is his opinion. They might favor you

Mr. Greear:
Mr. Asbury:
Mr. Greear:. . .In my OpInIOn.
Mr. Asbury: Bring them in here

bring them in and let the jury see.
and let's see. I will

Q. Did he provide her a maid ~

Mr. Greear: We object, immaterial
The Court: Let him answer.
Mr. Greear: ,iVe except.
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A. Gladys Dickenson worked there a right smart while and
then I believ,e it got down to where they had a woman one
day a week maybe.
Q. Did you ever see Dr. Distefano correct his children ~
A. Yes, sir.

Mr. Mullins: We obj,ect to that as immaterial.
Mr. Greear: We object because it states it is his children

and Mr. Asbury is testifying.
Mr. Asbury: I asked a minute ago if there 'were children

at the apartment and they objected to that because I didn't
show it was his children. .

page 53r Mr. Greear: God knows who they belong to.

Q. The two children that were there with Mrs. Lillian
Distefano, did you ever see him correct them ~
A. Yes, sir.

Mr. Asbury: I believe you may ask.
Mr. Mullins: Your Honor, we move to strike the evidence

of this witness as being immaterial.
Mr. Asbury: The Court already ruled on the questions as

asked. You objected to each and every question and the
Court has already ruled on part of it.
The Court: What is your motion ~
Mr. Mullins: We move to strike the evidence of Mr.

Dailey as being immaterial.
The Court: Motion overruled.
Mr. Mullins: We except.

CROSS EXAMINATION.

By Mr. Greear:
Q. I believ,e you said you were employed there as Chief

Police?
A. Yes, sir.
Q. If this woman was not married to Dr. Distefano and

just living there with him, you wouldn't expect him to tell
about it, would you?
A. No, sir.
Q. I believe she was' away from St. Paul a good deal, she

would be gone a week or two weeki or a month at
page 54 r a time and then be back ~

A. Yes, sir, about I don't know just what year,'
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but it has been som~ time, she was away quite a bit that
year, maybe three or four months, next year maybe more.
Q. You didn't know where she was or what she was doing?
A. No, sir.
Q. They had a 98 Olds she would drive around the country

in that, drive to Bristol away from St. Paul and you ,vouldn't
know where she had been?
A. Yes, she had a convertible.
Q. She was fr'ee and roamed wherever she wanted to go?
A. Yes, sir.

RE-DIRECT EXAMINATION.

By Mr. Asbury:
Q. Did you ever see her running. around with other men

hauling them?
A. No.
Q. Did you ever see her with any other men other than Dr.

Distefano?
A. No, sir.

• • • ..
page 55 ~ MARTHA BURRELL,

after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Asbury:
Q. What'is your name?
A. Martha Burrell.
Q:' Where do you live, Mrs. Burre1l7
A.Dante, Virginia.
Q. Do you know the man sitting over there in the middle?
A. Certainly, I work for him now.
Q. How long have you worked for him?
A. I started working in 1955.
Q. Did you work for him when Mrs. Distefano was at the

house?
A. Yes, sir. .
Q. Were you in the home there any when he would come

and see the children?
A. Every time I went there he was already there because

his officewas at the' house.
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. Q. What did the children call him ~
A. They called him "Father" or "Daddy."
Q. Is that the two little children that were in here awhile

ago~
A. Yes, sir.
Q. I will ask you to state whether or not he seemed to be

fond of them.
page 56 r A. He did to me.

Q. Did he ever buy them things ~
A. They had all kind of toys and things and they were

bought and brought in. I didn't see him pay for them but
they were brought in, all kinds of toys. .

Q. You work for him now~
A. Yes, sir, I work for him now.
Q. Who is this lady here (indicating Lillian Distefano)
A. She is supposed to have been Mrs. Distefano is all I

know.
Q. Did you think that ,vas Mrs. Distefano at the time you

worked there ~
A. As far as I know, she was, yes, sir.
Q. What did he call her ~
A. He called her "Lois."

OROSS EXAMINATION.

By Mr. Greear:
Q. As far as you observed, Mrs. Burrell, Dr. Distefano was

a kind and considerate man to the people that were there in
his house~
A. Yes, sir.
Q. That is all you could say about him ~
A. Yes, sir.
Q. You don't know what relations they had or whether

they were married or whose children they were ~
A. No, I don't know about the children. All I

page 57 r know is what I found out since this trial has been
going on.

RE-DIREOT EXAMINATION.

By Mr. Asbury:
Q. They always. called him "Daddy~"
A. Yes, sir.
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Mr. Greear: We object.
The Court: Overruled.
Mr. Greear : We except.

Q. \iVhen they called him that, did he deny it?

Mr. Greear:' \iVe object to that, immaterial, leading and
suggestive.
Mr. Asbury: If they called him "Daddy" and he didn't

deny it-
Mr. Greear: The statute fixes the way to prove it.

RE-CROSS EXAMINATION.

By Mr. Greear:
Q. Did this woman stay there all the time ~
A. No, sir.
Q. Did you know where she was gone when she was gone ~
A. As far as I knowed she was supposed to be going to

Pennsylvania as far as I lmowed.
Q. How long did she stay away at a time, Martha ~
A. I worked there all the time and Mrs. Distefano didn't

stay at home too much of the time the whole time I was work-
ing there right straight. She would go out and come in.

RE-DIRECT EXAMINATION.

By Mr. Asbury:
Q. She would help him in the office some~
A. Yes, certainly, the officewas right there in the home.

Q. He didn't have a nurse and she was helping
page 68 ~ him out?

A. She would be in the office. I reckOJi you
would call that helping him out. .

Witness stood aside.

J. W.WiLLIAMS,
after being duly sworn, t~stified as follows:

DIRECT EXAMINATION.

By Mr. Asbury:
Q. What is your name ~
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J. W. Williams.

. A. J. W. Williams.
Q. Are you a deputy sheriff for Wise County~
A. Yes.
Q.. Stationed at St. Paul1
A. Yes, sir.
Q. Mr. 'Williams, do.you know Dr. Distefano, the defendant

in this ca.se1 .
A.Ido.
Q. How long have you known him 1
A. I have known him, the Doc, about when he was practicing

medicine in Trammel in 1947 or 1946.
Q. When did he come to St. Paul ~
A. I don't remember, exactly, when Doc did come to St.

Paul.
Q. Do you remember him living there with Mr~. Lillian

Distefano, the lady sitting beside me~
A. Yes, sir.

page 69 r. Q. How long did they live there together 1
A.. I don't know; it must have been several

years. I don't know the exact number; it was several years.
Q. Has it been s~nceabout 195d~

Mr. Mullins: We object; that is leading and suggestive.
Mr. Asbury: I have a right to refresh his memory.
Mr. Mullins: Mr. Asbury ought to be sworn if he is going

to testify.

A. I don't know what year, but several years.
Q. Did he hold her out as his wife to the general public 1

Mr. Mullins: We object; that is immaterial.
The Court: Let him answer.
Mr. Mullins: 'iVe except.

A. Yes, sir.
Q. The two children that were here with her this morning,

did you see them 1
A. I did., .
Q. Do you know whose children~did you ever see those

children with Dr. Distefano 1
A.lhave. : .'
Q. Did he ever tell you whose children they were l'
A. No, he never did come; out and 'tell me, they were nis

children. .;. . .



Anthony F. Distefano v. Commonwealth of Virginia 49

1!1argi:e Kania.

Q. Was it generally considered in and around St. Paul that
they were his children ~

page 70 r Mr. Mullins: ,Ve object; that would be purely
hearsay.

The Court: Sustain the objection.

Q. Did the children stay at the ~partment there with him ~
A. Yes, sir.
Q. Do you ever know of him introducing them as hischil-

dren ~
A. I don't know of any specific time that he ever did intro-

duce them as his children in front of me.
Q'. Do you remember an occasion there when Dr. Distefano

-did you play Santa Claus for the kids one year or was it Mr.
Dailey~
A. I did.
Q. Where 'were they at at that time ~
A. They were at Chief Dailey's home.
Q. ,Vho made arrangements for you to play Santa Claus 1

Mr. Mullins: ,Ve object; that is immaterial.
The Court: Let him answer.
Mr. Mullins: vVe except.

A. I believe if I remember correctly Mrs. Distefano and
Chief Dailey did. .
Q. Did he introduce Mrs. Distefano on that occasion ~
A. No, I don't think he introduced anybody ..

• • • • . .
page 71 r MARGIE' KANIA,

after being duly sworn,' testified as' follows:

.DIRECT EXAl\HN ATION.

By Mr. Asbury:
Q. What is your name~
A. Margie Kania. . ,' .
Q. Are you any relation to Lillian Distefano, if so; what?
A. Sh.e is my sister. " '
Q. Did you stay with her any prior to the birth of either

one of the children ~ .
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Margie KGlnia.

A. Yes, sir, I did. I lived with her in Bristol when she had
Frances Distefano, the daughter. She ,vas pregnant at the
time with his son when I lived vvith her. I lived with her al-
most a year.

Q. Prior to the birth of the child, how often did Anthony
Distefano, the defendant, come to the apartment?
A. Practically every night.
Q. Did you know at that time they were not married?
A. No, sir.
Q. \Vhen did yon find out they were not married?
A. Only recently, because he always referred to her as his

wife.
Q. He always referr~d to her as his wife?
A. Yes, sir. '
Q. Did you see the birth certificate of the children?

A. I saw the birth certificates of both of them.
page 72 J Q. \Vho is listed as the father?

A. Dr. Distefano.

CR.OSS EXAMINATION.

By Mr. Greear:
Q. Your name is Margie Kania? 'Will you spell that?
A. K A N I A.
Q. \Vhere do you live?
A. Philadelphia.
Q. How long have you been living in Philadelphia?
A. Almost a year.
Q. Almost a year?
A. That's right.
Q. \Vhen did you come down here? .
A. I have been here now, well, I have been here off and on

'd~ring' the year but I have been down here for three weeks.
Q. \Vere you formerly Mrs.' Paul M. Marker?
A. That's right.
Q. Have you had any other husbands?
. A. No, sir, only the husband I am married to now.
Q. \Vhen were you divorced from Marker?

Mr. Asbury: Your Honor please, I can't see it is material,
whether she has been divorced or not.
The Court: Let her answer.

A. February 1957.
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M (krgie Kania.

Q. Now you say you lived in Bristol with your sister before
her child was born ~ '

page 73 r A. Before the son was born.
Q. I thought you said before Frances. .

A. I was living with her when Frances was born already.
Q. That was in Bristol ~
A. Yes, sir.
Q. 'Vas that on McNeil StreeU
A. James Street.
Q. Did you know when she and AUer Stanley, her husband,

lived on McNeil Street in Bristol ~
A. I didn't know whether they lived on McNeil Street.
Q. Did you know when they lived in Bristol ~
A. I knew she lived in Bristol.
Q. Did you knovvshe lived with AUer Stanley in Bristol ~
A. I knew she lived with AUer Stanley.
Q. They separated in Bristol in May 1949, didn't they ~
A. In 1949, that's when Frances was born.
Q. Frances was born at the time they separated, she was

born in February and tlley separated in May, that is correct,
isn't in
A. I think she was separated from Stanley before that.
Q. You think they separated, you said they separated in

1949.
A. I said in 1949 is when Frances was born. I

page 74 ~ didn't say they separated in 1949. .
Q. When did they separate ~

A. I don't know but I think it was in 1947 or something like
that.
Q. You think they ,,7ereliving in Bristol in 1947 ~
A. I don't know.
Q. She didn't live in Bristol in 1947, you know that, don't

you~

Mr. Asbury: She said she didn't know.

Q. You know your sister didn't live in Bristol in 1947 ~
A. I don 'tknow. . .
Q. She went in 1948 and lived with a bunch of women~
A. I said I didn't kIiow.' . '" . .
, Q. Do you know whether she lived thBre with -Stanlev or
whether she lived ina rooming house ~ "', .
A. I think it was 1947 when she sepllratedfrpm Stanlev. I

lived with her shortly after Frances was born. ,', "
. . - ,'," '.
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Frances Distefatno.

Q. You don't know that it was 1947 when they separated,
do you~
A. I believe it was, yes. . '
Q. You do. know that she lived in Bristol with Atler Stan-

ley~
A. I don't know what year.
Q. You do know they lived in Bristol ~

A. I am not sure. ,
page 75 r. Q. You are not sure they ever lived in Bristol ~

A. No.
Q. You are not sure they lived in Bristol. You are telling

us that now~
A. I didn't live vvith her when she lived with Atler Stanley

in Bristol so I don't know.

Mr. Greear: You can stand aside ..

'RE-DIRECT EXAMINATION.

By Mr. Asbury:
Q. Did you ever see Atler Stanley~
A. Yes, sir, I have seen him.
Q. Is he fair complexioned or dark ~
A. I would say he is about medium.
Q. Tall or a small person ~
A. Very tall.
Q. What color hair does he have ~
A. I think his hair was light.

,Vitness stood aside.

FRANCES DISTEFANO,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Asbury:
Q. Frances, come up here a 'minute. How old are you ~
A. Nine.
Q. Do you know the difference between right and wrong~ .
A. Yes, sir. . . .
Q. Do you know the difference between telling a story and

telling the truth ~
page 76 r A. Yes, sir.

Q. Do you know that man over there, the one in
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FranQes Distefano.

the middle in the blue suit? (Indicating defendant).
A. Yes, sir.
Q. Who is thaU
A. My father. .
Q. Did you ever live at his home with him?
A. Yes, sir.
Q. How long did you live with him?
A. Ever since I was six or seven.
Q. Did he ever buy you any presents or anything?
A. Yes, sir.
Q. Did you love your Daddy?
A. Yes, sir.
Q. How long has it been since you have been living with

your Daddy?
A. About a year.
Q. Has he ever been to see you since then?
A. No, sir. .
Q. Has he ever brought you any presents in the past year

or anything?
A. No, sir.
Q. When you lived there at home did your Daddy seem to

love you too ~
A. I guess he did.
Q. Did you ever hug his neck and tell him goodnight ~

A. Yes, sir.
page 77 r Q. Did you go to' school awhile?

A. Yes, sir. .
Q. Where did you go to school aU
A. Asheville, North Carolina.
Q. What kind of school, church school or public school~
A. I believe it was church school because you slept there

and went to church.
Q. Did you ever go to church with your Daddy and Mother ~
A. Yes, sir.
Q. What church did you all go to?
A. When I was in the first grade I went to the church that

'was beside the school.
Q. Have you ever been to church with Daddy and Mother ~
A. Yes, sir.
Q. What church did you go to thEm?
A. I can't remember the name.
Q. Has your Dadd)Tever helped you or sent you anything

in the past year ~ . .
A. No, sir.
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Frances Distefano.

Q. Before him and your mother separated, did your Daddy
take you out in the car ~

Mr. Greear: Objected to as leading and suggestive.

A. Yes, sir.

page 78 r Mr. Asbury: This is just a child.
Mr. Greear: I don't care whether it is just a

child or not. If you want her to testify, let her testify.
The Court: Don't ask leading questions. I sustain the

objection.
Mr. Asbury: All right, sir. That is all I have.

CROSS EXAMINATION.

By Mr. Greear:
Q. Frances, I believe you all lived over III Bristol until

recently~
A. Yes, sir.
Q. You had a real nice home there, kindly of a ranch type

house, one story house ~
A. Yes, sir.
Q. And men came. there pretty often, didn't they ~
A. No, sir.
Q. You didn't have men coming there ~.
A. No.
Q. Did any men come there ~
A. No, sir.
Q. No man at all ~
A. No.
Q. Do you know why cars are parked there at night ~
A. 'Vell, some people live there.
Q. Did you all have a car parked under your carport every

night?. .
A. No, sir. . .

Q. What time did they put you to bed ~
page 79r A. On school nights at 8 :00. .

8 :00; I see. How much do you weigh 1
A. Last time I weighed 65.
Q. You are a pretty good sized girl. Thaf's all.
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Frances DistefGlYto.

RE-DIRECT EXAMINAT~ON.

By Mr. Asbury:
Q. Your father has been sending people over there to scare

your mother, do you know anything about that~
A. Bobby came up one night.
Q. Do you know of him sending some people there to scare

her~
A. Well, that Bobby, and I can't remember any others .

• • • • •
Mr. Asbury: Bring Tony in. (Anthony Distefano, Jr.

was brought in) Tony, you come around and sit in that
chair. What is your name ~

A. Tony.
Q. Do you know the difference between right and wrong,

Tony~
A. No.

Q. Do you know where your Daddy is ~
page 80 r A. Right over there (indicating defendant) .

• • • • •

Mr. Asbury: The Commonwealth rests.
Mr. Greear: We desire to see the Court in chambers.

IN CHAMBERS:

Mr. Greear: The defendant moves to strike the evidence
of the Commonwealth. There are only two 'ways a man can
be made to support illegitimate children and that is when he
admits in court that they are his or where they prove it by a
voluntary statement signed by him under oath. The Com-
monwealth hasn't complied with either one of those provis-
ions, therefore, has no case.
Mr. Asbury: Your Honor, please, in reply, the Code says

if a man voluntarily admits paternitv in writing and under
oath. Tbe evidence in tbiR case is tbat he filed state and fed-
eral income tax returns for years and as you know and we
all know, those are filed under. the penalties of perjury,
which is the same as an oath. It imports a verity and we be-
lieve that alone, those income tax returns alone, when she
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testified she helped him fill olit the returns and put them in
the post office, are filed under penalty of perjury. He listed
his son, Anthony S. Distefano, Jr. The purpose of making
that oath is so that there wouldn't be any misunderstanding.
He went further in addition to the income tax returns to
corroborate and support that, which he signed under penal-

ties of perjury-he wrote her a letter and s'aid,
page 81 r ' ,You will need this some day." He said in the

letter, "I will pay you $200.00 a month for the
support of these children." That corroborates that. The
birth certificates corroborate that. The fact that she lived
there corroborates that, We think all these things together
make a compliance of the law to make that a verity and we
believe that this is just simply a question for the jury on how
much money this man should pay for support of the children
if they consider him the father.
Mr. Greear: In answer to Mr. Asbury, he says that they

had the income tax returns made under penalties of perjury.
There are no income tax returns here, either state or federal,
and hasn't been during the period of testimony in this case
made under oath." The statute says there must be acknowl-
edgment voluntarily made under oath, and there is no such.
The state returns of Virginia are not made under any penalty
of perjury, and the federal returns by statute cannot be
made under oath. The federal statute says they cannot be.
The Director of Internal Revenue can change as to other,
things but he can't change as to income tax returns and make
it be made under oath.
The Court: I don't think he can, as far as the State.
Mr. Asbury: I will read what you sign: "I declare

under the penalties of perjury that this return has been ex-
amined by me and to the best of my knowledge and belief is a
true, correct and complete return." And the State reads:

, "I declare under penalties provided by law that
page 82 r this return, including any accompanying schedules

and statements, has been examined by me and to
the best of my knowledge and belief is a true, correct, and
complete return." , ,
Mr. Greear: It isn't made under oath ot under 'any pen-

alty.
Mr. Asbury: They are under penalties of perjury.
'Mr. Greear: No, they're not. The penalty of perjury-
but they are not under oath. The statute, says he must ac-
knowledge them under oath, and in addition to that, there is
no income tax return here filed. We have no evidence of that
kind. .
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Mr. Asbury: You have them, but we can't get them ..
Mr. Greear : No, we dan't have them. ..
Mr. Asbury:. There is no difference between filing. some-

thing under oath and filing it under penalties of perjury.
The Court: There certainly is. Why does the Federal

Statute make a difference 7 It is filed under penalties of
perjury. The penalty for perjury is three years, the penalty
for filing an improper return is three years in the penitenti-
ary. That's all. You have to prove this by a voluntary
signed statement. . .
Mr. Greear: He hasn't done that and he has no case.' He

has to prove it according to that statute; That's all there is
to it. You have to prove it by a voluntary statement under
oath or the man has to admit it in court.
The Court: (Reading Section 61.1) Whenever proceed-

ing hereafter under this chapter cancerning children of par-
ents not married, a man admits before the Court he is the

father of the children or the Court finds that the
page 83 r man has voluntarily admitted paternity in writing

under oath, the Court may enter judgment for
support, maintenance and education of such child as if snell
child were born in lawful wedlock."
Mr. Greear.: It just gives him two ways to stay in court.

He hasn't proved anything' to come within either one .of them .
. Mr. Asbury: We think we have, Your Honar. We have
proved that for a periad .of five years .or more he filed his in-
came tax returns and listed Anthany S. Distefano III as a
son, exemption $1,000.00, and Frances Distefana, a daughter,
exemption $1,000.00 and he signed that "I declare under pen-
alties of perjury that this return has heen examined by me
and to the best .of my knowledge a~d belief is a true, carrect,
and complete return." That is a acknowledging them.
Mr. Gr,eear: That isn't under oath. .
Mr. Asbury: We have showed he acknowledged these

children in the tax returns, which is just the same as a Notary
acknowledgment. The purpose of the statute is to get same-
thing that can't be false. Then he comes alang and gives her
a letter and that letter says that they ar.e his children in
effect and he agrees to pay $200.00 a month.
Mr. Greear: No, it says "her children."
Mr. Asbury: Then the officers testified they' lived to-

~ili~ .
The Court : There is lots of evidence along that line. I

am not absolutely certain, and the trial if' takin!!
pag,e 84 r a good dealof .time. If we can get through it and

get an end to It, of course, I can consider that in
a motion to set aside the verdict.
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Mrs. Jessaline Sc6tt~

Mr. Greear: They just have two ways to prove it and the
Commonwealth hasn't proved it ,either way, by voluntary
acknowledgment in writing under oath or admission in court.
And if they haven't done either one, that is the end of it.
Mr. Mullins: The F'ederal Statute 6065 says it shall not

apply to returns and declarations with respect to' income
taxes made by individuals. In other 'words, they put it spe-
cifically it cannot apply. You can't make an individual in-
come tax return under oath.
Mr. Asbury: These returns state "I declare under the

penalties of perjury, etc."
Mr, Greear: It isn't under oath, Kenneth.
The Court: I am not certain about it~ I want to know

more about it. '
Mr. Greear: Our motion is, and you can pass on it one

way or the other, we move to strike the evidence b~cause the
statute gives two ways to prove a case that he can go to the
jury on and he hasn't proved it by either one of them.
, . l\fr. Asbury: V\Tefeel we have, Your Honor.
The Court: I would rather adjourn and come back in the

morning .
. . Mr. Greear: ,iVe have a witness we have had a lot of trou-
bi~ getting.
The Court: Put her on.

Mr. Greear: I can't do that if you adjourn.
page 85 ~ The Court: It is too importallt a quest.ion for

me to pass on either wav, t.o not look at it thor-
oughly and at least convince myself that I am right.. I believe
I win let you proceed"with it 'and if you have got your in-
structions drawn you can give me a copy of them and I will
take them home with me.
Mr. Greear: You overrule the motion then?
The Court : Yes, I ov,errule the motion.
Mr. Greear: ,iVe except to the ruling of the Court.

BEFORE THE JURY:

The Court: Gentlemen, you may proceed if you have any
further ,evidence. . .

MRS. JESSALINE SCOTT,
after being duly sworn, testified as fo11o,,'s:
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Mrs. Jessaline Scott.

DIRECT EXAMINATION.

By Mr. Greear: .
Q. What is your name f
A. Mrs. Jessaline Scott.
Q. ",Vhere_'do you live f
A. North Carolina, Asheville.
,Q.Where did you live before you moved down there f
A. I lived at Bristol.
Q. Hovvlong did you live in Bristol f
A. I lived there practically all my life up until three years

ago.
Q. Do you know the' prosecuting witness here, Lillian

Baber Stanleyf
page 86 r A. Yes, sir.

Q. When did you first meet her f
A. I met her in 1948.
Q. 1948f
A. Yes.
Q. ",Vherewere you living at that time f
A. I was living at 414 Moore Street, Bristol, Virginia.
Q. "'Vas that a rooming housef
A. Yes, sir, it was.
Q. Did Lillian Baber Stanley come there to room f
A. Yes, she did.
Q. How long did you and she live there in the same house f
A. Well, I lived ther,e a good while after she left.
Q: Were you married or single at that time f
A. I was single.
Q. What were you doing tlien f
A. I was working.
Q. Where were you working f
A. General Shelby Hotel in the dining room.
Q. You were a waitress in General Shelby Hotel dining

roomf'
A. Yes.

Q. ",~Tas Lillian Stanley working at anything at
page 87 r that time f .

A. She said she was taking a beautv course.
Q. What was her conduct there at that time with reference

to late hours f
A. Well, she come in, it wasn't earl" hours, too ead.v.
Q. Was that a pretty regular thing?
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Mrs; Jessaline Scott.

A. Of course, I didn't hear her come in all the time but I
did hear her come in some.,
Q.. ,iVas that after you had gone to:bed that you would hear

her? '
A. Yes.
Q. When did you move away from that house?
, A. I moved away inth('j spring, I believe it was in March.
Q. March of.1948 or 19491
A. 1949.
Q. Did you stay there for a year 1
A. Around a year.
Q. Was she there at that time when you left?
A. No, she was already gone.
Q. She left before you did 1
A. Yes.
Q. \iVher,edid she live the next time you knew of her?
A. The next time I knew of her she was living on McNiel

Street.
page 88r' Q. Is that on the Tennessee or Virginia side1

. A. That is Virginia.
Q.' Was her husband, Atler Stanley, there?
A. I visited her home and he wasn't there the day I was

th('jre.
Q. Did she have his picture there?
A. Yes.
Q. Did she show it to you?
A. On the way out I s-eenan enlarged picture setting on a

table. I picked it up and looked at it and asked if it was her
husband, Atler, and she said, "Yes."

Q. At that time when you were there, did she have a child?
A. Y'es.
Q. Is that this little girl, Frances?
A. Yes, it is.
Q. How did you happen to go there on that occasion?
A. She called me and asked me if I could come over for a

little while, that her ~nd her husband had had a fight. .
Q. \iVhat condition was she in when you got there?
A. Well, she was of course walking around, but she had

some scars. .
. Q. What about her. eyes?
A. Well, they were black.
Q. Her eyes were black?

A. ~es.
page 89 r Q. She called you to come over, 'she and her

husband had had a fight?
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Mrs. Jessaline Scott.

A;: Yes. '
Q. Since that time have you seen her from time to tirrie~
A. I would se,e her .off. and .on. She would. ,be gone and

stay six months, then she would come back.
Q. You would just see her now and then ~
A. Yes.
Q. Did you know of her starting to live with Dr. Distefano ,
A. No, not up until around three years ago.
Q. Three' years ago is .the :first you knew she was living

with him' .
A. Yes.
Q. While you were living in Bristol did you ever know of

. Dr. Distefano coming around her any at all ~
A. No; T didn't. . .
Q. Where were they ,vhen you found out they were living

together~
A. S1; Paul.
Q. Were you at their house ~
A. We were ther,e a couple of times while she was there.
Q. Since you moved to Asheville, has she been to your

house there'
page 90 r A. Yes.

Q. I will ask you if she made telephone calIs
from your house at Asheville.

Mr. Asbury: When was this'

Q. What did you say'
A. Yes, she made a couple, to Pennsylvania.

Mr. Asbury: We would like to know if that was SInce
they separated, it would be immaterial
Mr. Greear: We think it shows the pattern of conduct of

this woman. '. . .
The Court: I don't think anything that happened since

th(' permanent separation .has any bearing' .. '
Mr. Greear: This is before the separation; she "ias there

with Dr. Distefano.

Q. Dr. Distefano, was he also at your house in AshevilJe?
A. Yes, sir.

The Court: Go ahead.
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Q. Who was she calling in Pennsylvania from your house
in Asheville f
A. I don't know.
Q. Did she talk to them very long?
A. Yes, she talked a good while.
Q. What was the bill f .
A. I don't exa;ctly remember, but I believe one of them 'was

around $11.00 or $12.00.
page 91 r Q. One telephone call was $11.00 or $12.001

A. Yes.
Q. Did Dr. Distefano know anything about her making

that call and having that long conversation f
A. No, he didn 't.
Q. He wasn't there in the house when that was done?
A. No.
Q. Did you hear any of the conversation?
A. I just didn't pay any attention to the conversation.
Q. You didn't pay any attention?
A. No, I had television on, so I didn't pay any attention.
Q. You didn't 'try to listen in on her?
A.No.
Q. While she was there in Bristol back in 1949 I believe,

did she call you at any time about her husband had stolen
her baby?
A. Yes, she did. One night around 1 :00 she asked could

we borrow my brother's ear, her and her husband were havinp:
trouble and he had stolen the littleg'irl throug'h the windmy
and she said she knew where the little girl was, that he had
taken her to his mother's, so I told her mv brother was ill
Winchester, 'I would call to where he work~d and see if the
car was there. I called V\Tinchester and asked mv brother if

. it would be all right if we used the "car and he
page 92 r said, "Yes." I went ,vith her. V\Te~ame in Vir-

, ginia some place to Atler Stanley's mother's house
and got the little gir1.
Q. She went to Atler Stanley's mother's house and got

this baby girl? .
A. Yes.
Q. What time of night was it she called you?
A. Around 1 :00.
Q. What time was it you came to Atler Stanley's mother's

IJome and got the baby?
A. I think he was supposed to have left around 5 :00 com-

ing back to Bristol with a load of-]uniber and we weregoinp:
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to give him time to get gone before we went iTl to get the
baby. .
Q. Do you know whether that was in c Dickenson County

you went to ~ .
A. I don't know what county it was; it was in Virginia ..
Q. You just didn't know where.it was, you just went where

she told you ~
A. Yes, it was a house sitting on the left hand side in Vir-

ginia somewhere. It was in Virginia.
Q. Did you :findthe baby there 1
A. Yes.
Q. Did you take it back with you ~
A. Yes, sir.

Q. To refresh your memory, was that in Nora,
page 93 r Virginia, where you came~

A. That sounds like the place.
Q. Nora, Virginia. Now, what was the little girl's name

at that time~
A. ,7Vell, I knew her as Patricia Ann.
Q. Patricia Ann Stanley~
A. That's right.
Q. Later when you found she was living with Dr. Diste-

fano, had she changed the child's name ~
A. Yes, she told me she had changed her name. and decided

to call her Frances.
Q. Did. this woman, Lillian Baber Stanley, ever te1l you

who the father of this child was ~

Mr. Asbury: We object to what somebody told her. It
would be hearsay.
Mr. Greear: I am asking about-
The Court: Let her answer.
Mr. Asbury: Are you asking ,vhat this girl told or what

the family told ~
Mr. Greear: This girl.

Q. Has she told you who the father was ~
A. She told me the child was Atler Stanley's baby.

page 94 r Mr.. Greear: You may cross examine.

CROSS EXAMINATION ..

By Mr. Asbury:
Q. You say she told you it was Atler Stanlev's baby?

" .'
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A. That's right. "
Q. Do you know why she had Dr. Distefano's name put on

the birth certificate ~
A. I wouldn't dare to answer that because I wouldn't

know.
Q. According to you, she hadn't met Dr. Distefano at the

time the baby was born, had she ~
A."'\Vell, at the time the baby was born I nev,er heard his

name mentioned.
Q. Do you know why with her being married she would go

to the hospital and put "Anthony Distefano" on the birth
certifica te ~
A. I don't know anything about that.
Q. You w,ere not summoned to appear here, 'were you?
A. Yes, I was summoned.
Q. Who summoned you ~
A. Mr. Greear.
Q. Did the Sheriff ever come down to North Carolina and

summon you?
, A. They summoned me in the parking lot when I was leav-
ing the other day.

Q. You volunteered to come up last term of Court ~
A. Yes, I come because Dr. Distefano asked me

page 95 r to.
, Q. You are right fond of him too, aren't you ~

A. Right fond of hilll ~
Q. Yes.
A. I think he is a wonderful, nice person.
Q. You come up here yourself, this is the third trip you

have mad.e, isn't iU
A. This makes the second trip.
Q. You have spent, two or three days each time, haven't

you~
A. You mean in this court room ~
Q. You stayed two days last time?
A. No, I didn 't.
Q. How many days?
A. I come one night and went back next day.
Q. Then you volunteer,ed and spent your own money to

come on two occasions just to appear for him?
A. I can't sa}' I spent any money to get here.
Q. How did you get here ~.
A. Well, I got, here but I didn't-
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Mr. Greear: Tell him how you came.

A. Dr. Distefano and his wife come after me.
Q. She was living there in 1948 at Bristol at 414 Moore

Street, and that is a rooming house for girls 1
A. Yes.

page 96 (
Q. It's a nice place, isn't it?
A. Well, I always thought it was a nice place.'
Q. She wasn't living with her husband at that

timeT
A. No, she wasn't.
Q. Do you know whether she was dating Dr. Distefano or

notT
A. No, I don't.
Q. She was not working and didn't have any means of in-

come, did she T
A. She said to me that she ,vas taking a beauty course.
Q. Do you know whether she was or not 1 .
A. No, I don't know. She said she was.
Q. She moved in March 1949 you said.
A. I left in 1949 but she was gone before I left ..
Q. As a matter of fact she moved to Johnson City before

you left and started living over there in Dr. Distefano's
apartmenU .
A. I don't know about that.
Q. You don't know then whether or not she went on o,rer

to live with him the early part of 1949, do you?
A. In 1949 I visited her home on McNiel Street and she

had the little girl. .' .
Q. She had already been to Johnson City and had an apart-

ment and moved back to Bristol and had the babv 'in the
meltntime 1 .'
A. I don't know about that; I didn't know about that.

Q. You said she had the little girH
page 97 ( A. She had the little girl. I visited her own

home on McNiel Street. .
Q. What month did you visit McNiel Street T
A. I don't know, the little girl looked to me like 'she was

around four months old. . ..' .
Q. Now when you visited her oil McNiel Street, did she

have a home of her ownT . .
A. They had a house.
Q. She was .just living in a room there, wasn't she?
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-

A. No, she had a whole house vvith atl the furniture you
could possibly get in it.
Q. Do you know whether Dr. Distefano paid for that or

noU
A. I never heard Dr. Distefano-all I knew she was mar-

ried to Atler Stanley and had the little girl. .
Q. They came to see you in North Carolina a number of

times when vou moved down there ~
A. I think" they were there about two or three times.
Q. He 'put the little girl in a private Catholic school?
A. Yes.
Q. Didn't want her to Ir0 in these bad public schools?
A. He put her in a Catholic school. '
Q. Did they stay at vour home when they visited ~

A. Yes, I believe they spellt one night and come
page 98 ~ during the day and live at night.

Q. Did you think they were married when they
came to your hous,e~ .'
A. Lillian said they weren't married.
Q. That was all right with you though ~
A. I knew her a lot longer than I knew Dr. Distefano.
Q. Were they pretending to be husband and wif,e~ Did he

pretend that was his wife ~
A. She wasn't introduced to me as Mrs. Distefano.
Q. I know, but they were pr,etending to be husband and

wife~ '
A. Yes.
Q. He was extremely proud of his kids, v~ry fond of his

children, isn't that true ~ '
A. He seemed to be.
Q. And he called them his kids, didn't he ~ Isn't that right

now~
A. He called them Frances and Tony. I never did hear

him say they was his kids.
Q. He made everybody believe they were his children,

didn't he~
A. I don't know about everybody.

,Q. That is what he pretended to you all, didn't he~
A. Well, he didn't talk much about it. "';
Q.,What did the little 'children call hinif

A. They called him Daddy.
page 99 ~ Q. Both of them called him Daddy~ .

A. Yes. "', ' - .'
Q. He pretended all that time they were his~hildren, didn't

he, isn't that correcH
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A. They called him Daddy. He didn't say anything when
they called him Daddy.
Q. He was real proud. of those children, very affectionate

to'wards them ~
A. \iVhen they 'were around he seemed to.
Q. Didn't you know he enrolled her as his daug1Jter at

Catholic school~
A. I imagine he did. I wasn't at the school. I didn't visit

the school.
Q. Don't you remember talking about having to have a

birth certificate in his name to get her enrolled ~
A. I don't know anything about the birth certificates.
Q. You don't want to recall anything except what is in his

favor, do you ~ '
A. I am only telling the truth and that is all.
Q. When you all come over here looking for the baby you

.•••.,claim ,vas A~ler Stanley:'s, when was that~
. A. It was III 1949.

Q. \iVhat month is 1949~
A. I don't know what month it was; it was shortly after I

visited her home.
Q. Was that January or February~'

page 100 r A. I don't remember the month.
Q. Was it the early part of the year or latter ~

A. It was in the early. part.
Q. You don't remember which month ~
A. No, 1don 't.
Q. "'Thy is it you can't remember the month you come over

here, y,et you remember the exact month she lived on McNiel
. Street ~

A. All I know-

Mr. Greear: We object; that is contradictory, she never
said what month she lived on McNiel Street.
Mr. Asbury: I wrote it down in mv notes.
Mr. Greear: -She never mentioned it

A. I don't know how long they was living there; she told
me when I seen her on the street they had been gone and had
moved back to Bristol. They were living on McNiel Street
in Bristol, the Virginia side.
Q. What month was thaH
A. 1949.
Q. Whatmonth~
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Mrs. Jessaline Scott .

. A. I don't know what month. I didn't-
Q. What month did she move out of the rooming house ~
A. I don't know.
Q. You said awhile ago March 1949.

Mr. Greear: She' said she did .

. A. I moved out in 1949.
page 1'01 ~ Q. You don't remember what month you come

looking for the baby ~
A. No, but the baby was much bigger than it was before

that.
Q. Was it the first of the year ~
A. I would think it was in the fall when we came over to

get the baby from his mother's home in 1949.
Q. ,\That time did you leave over at BristoU
A. She called, it was around 1 :0'0,and we left shortly after

ili~ .
Q. Was it night or day~
A. It was at night.
Q. You left Bristol at 1:00 A. M.?
A. Yes.
Q. What time did you get over to his mother's then?
A. W,e stopped and had a_cup of coffee. She was going

to wait until after he was gone before she went in to get the
baby.

Q. Where did you stop to get a cup of coffe? '
A. Stopped at some restaurant.
Q. How long did it take you to driv,e from Bristol to where

you stopped at the restaurant?
A. I don't know; she was driving.
Q. Do you know whether it was one hour or two hours it

took you to drive or three or four?
A. I think we left I would say, she called at

page 102 ~ 'one, and by the time we got in the car and every-
thing it was. 2 :'0'0, and we got over there about a

quarter to six and fooled around until it was six, and I be-
lieve it was nine or ten 0 'clock before we got back to Bristol.

Q. You swear under oath that she told you that was Atler
Stanley's baby~ Did you know he filed divorce proceedings
. and swore in that divorce procee<)ing they had not had any
. children? .

A. No, she. never did discuss her divorC!e. She told me
they had a divorce but never did mention that. .
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Q. That was prior to the time the baby was born she told
you they were divorced 1 '

A. No, they were living on McNiel Street.
Q. Did you ever see him 1
A. I was only there one time and I saw his picture.
Q. Because you saw his picture you say they were living

there 1
A. The reason why I went, she called me and told me her

and her husband ];lad a fight.
Q. You never did see her husband there 1
A. I was only there one time. She said he was worKing

but when I went through the living room an enlarged picture
was setting on the table. I picked the picture up. I said, "Is
this your husband, Atler Stanley 1" She said, "Yes."

, Q. He is a 'great big tall blond headed fellow 1
page 103 r A. In the picture of course he was sitting down.

I wouldn't sav if he is tall or not.
Q. He is blond headed; light complected fellow, isn't that

righU Just describe the man you saw. , "
A. He had a big long nose.
Q. Was he blond or dark 1 .
A. He wasn't black headed.
Q.Brown or medium1
A. I would say in the picture he looked about medium.
Q. How big' was the picture 1
A. Something about that big (indicating).
Q. He was standing up or sitting down 1
A. Sitting down. ' '
Q. Was anybody with him 1
A; No, just him.
Q. You visited them at the apartment in St. Paul too 1
A. Yes.
Q. Under what name or guise 'were' they living at that

time 1 '
A. I didn't ask them if they were living under what name.
Q. Did you go out with them any1 ' ,
A. Yes, occasionallv.' '

. Q. Do you remember an occasion when you ,vent on a
Christmas partv together at Radford with Mr.

page 104 r and Mrs. Distefano 1 ' '
A. Beg your pardoh, it wasn it Christmas,' it

was a New Year's Party., . ' .
Q. You were ~visitingfrie~ds of yo:urs then 1
A. Yes. " ..". .
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Mrs. Jessaline Bcott.

Q. When you took them to your friends' home, you all in-
troduced them as Dr. and Mrs. Anthony Distefano ~ '
A. Yes, we did, but we knew better.
Q. After he had a couple of drinks, do you remember him

talking about the two little children down in St. Paul, An-
thonv Distefano III and Frances ~
A."No, he wasn't talking about them in St. Paul because

they were with us.
Q. Hovvdid he introduce them ~
A. Frances and Tony.
Q. Did he say, "These are my children ~', .
A. I didn't hear him say, "These are my children."
. Q. ,Vhat did he say when he introduced them?
A. "This is Frances and Tony."
Q. He never did say they were his children, you never did

hear him say that ~ .
A. He said, "This is Frances and Tony."
Q. One of them is named after him ~
A. I understand one of them is.
Q. It was born while they were living in St. Paul together?

A. I didn't know she was over there up until
page 105 r, about three years ago.

Q. You say the doctor want to Asheville and
brought you up here ~
A. Yes.
Q. ,¥hat is yonl' interest III this case ~ \VIiy are you so

interested in Dr. Distefano~
A. Well-
Q. You said you were her friend to start with.
A. The thing is he knows I knew Lillian when she was

married to Atler Stanley.
Q. Did anybody pay your expenses for coming up here ~
A. No, I wouldn't accept any. .
Q. You m~einterested in the outcome to see that Dr. Diste-

fano wins~
A. Since I am on the case I just want to get it over with.

It doesn't make anv-
Q. He married another one of your friends after he quit

living-with Lillian, didn't he?
A. Yes.
Q. ,Vhat is her name now?
A. Patricia Ann Distefano.
Q. Do you know whether they are married or not or is he

just having another fling~ .
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A. They said they was married.
page 106 r Q. You don't know though, do you ~

A. I didn't check back and all that.
Q. It means a lot to you to see your best girl friend's hus-

band win his case, doesn't iU
A. Well-

RE-DIRECT EXAMINATION:

By Mr. Greear:
Q. Do you have any interest in this other than just the

facts and the truth ~

Mr. Asbury: I object to that as leading. She sho'wed .by
her own demeanor she was interested.

Q. I asked her if she had any interest in this other than
just the facts and truth.
A. That is all I want to tell is the truth.
Q. Is that all you have told ~
A. That's it.
Q. Have you told all you know of this woman's conduct ~
A. I have told some of it.
Q. I believe the doctor's wife came down and got you and

brought you up here ~
A. Yes.
Q. Did she take you back the other time to Asheville 1
A. Yes.
Q. Brought you up last night ~
A. Yes.

Q. Do you expect them to take you back home ~
page 107 r A. Yes.

Q. Do you have a husband ~
A. Yes, I do.
Q. \iVhat does your husband do 1
A. Purchasing Agent for American Thread Company.

HE-CROSS EXAMINATION.

By Mr. Asbury:
Q. Does he have any children by your girl friend ~
A. Yes. -
Q. How many~
A. A little boy.
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Barbara Bartee.

Q: What is his name?
A. Joseph Anthony Distefano IV.
Q. Is it named after him?
A. The Anthony part is.

• • • • •
MRS. BARBARA BARTEE,

after being duly sworn, testified as follows:

DIRECT EXAMINATION.

BvMr. Greear:
"Q. You are Mrs. Barbara Bartee?
A. Yes, sir.
Q. Where do you live?

, A. Dante: between St. Paul and Dante.
page 108 r Q. Near the village of Hamlin?

A. Yes.
Q. How long have you lived .there?
A. We have just lived there about almost a year. Before

that we lived in St. Paul.
Q. 'iVho is your husband 1
A. John Bartee.,
Q. What does he do?
A. He is brakeman on the Clinchfield Railroad.
Q. Do you know Dr. Distefano here?
A. Yes, sir.
Q'. Do you know Mildred Steffey?
A. Yes, sir. that is my sister-in-law, my husband's sister.'
Q. Where does she live?
A. She lives fartheT on up the road, I guess you would

still call it Hamlin or Dante.
Q. A few years ago was your sister-in-law expecting a

child?
A. Yes, sir.
Q. Do vou remember what year that child was born?
A. 1952.' .

Mr. Asbury: I object to whether or not her sister-in-law
was expecting a baby; it has nothing to do with this case.
Mr. Greear: Just wait a minute. '

page 109 r Q.What doctor was called?
A. Dr. Distefano.
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Q. Were you at the house the night when your sister-in-
law's pains started and c~lled Dr. Distefano~
A. Yes, sir.
Q. Did he come?
A. Yes, sir.
Q. Did anyone come with him ~
A. Lois.
Q. This woman (indicating prosecuting witness)?
A. Yes.
Q. You call her Lois?
A. Yes.
Q. Is that the name you knew her by~
A. Yes, sir.
Q. ,iVhat time of night did they come there~
A. It was late. I guess it must have been maybe I don't

kno,,, for sure, maybe 11 :00 or 12 :00.
Q. 11:00 or 12 :OO?
A. I think so.
Q. "Vas the baby born that night ~
A. No, sir, it was false labor.
Q. ~What did Dr. Distefano do after he got thereat the

house?
A. He examined Mildred and then he sat in the

page 110 r living- room and I think he fell asleep. He stayed
all night, I do know that.

Q. What did he sleep in, in a chair or couch~
A. I think it was in a chair.
Q. Slept in a chair in the living room?
A. Yes.
Q. What was Lois doing?
A. She was sitting with me in the kitchen.
Q. Did your sister-in-law get up during the night and come

in there too?
A. Y,es, after her pains quit, she did.
Q. What were you doing in the kitchen?
A. Just talking.
Q. During that conversation did Lois make a statement to

you with reference to the parentage of her little girl?
A. No, we were talking about our children and Lois .said

Pat was hard to fit. I just thought she had a little girl named
Pat ...
Q. Did she say anything about having been married be-

fore?
A. No, sir, not that night.
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Q. Did she at any time tell you that ~
A. The first time I ever me.t her.
Q. Where did she tell you that ~

A. In Dr. Distefano's office.
page 111 ~ Q. What did she say there ~

A. She said she was a divorcee.
Q. Did she say anything about her child ~
A. She said she had a little girl.
Q. By who~
A. She didn't say by who. .
Q. She just said she was a divorcee and had "alittle" girl ~
A. Yes.
Q. Do you remember her mentioning that night the same

thing~
A. No, she just said her little girl, Pat, was hard to fit in

clothes, and that is all I can remember, all I can remember
her saying.

Q. To refresh your memory, do you remember she stated-

Mr. Asbury: Vi!e object to that, it would be leading the
witness.
Mr. Greear: I asked to refresh her mel-nory.
The Court: Don't ask leading questions.
Mr. Greear: All right. Go ahead, you may cross-examine.

CROSS EXAMINATION.

B}T Mr. Asbury:
Q. You knew her as Mrs. Anthony Distefano ~
A. I just knew her as Lois. _
Q. ,iVhenshe came there did you think she was the doctor's

wife~ -
page 112.~ A. Yes.

Q. That is what she was known as is Mrs. Diste-
fano around town~'
A. Yes, I thought she was.
Q. Everybody thought they 'were married and these were

their two children ~
A. Yes.
Q. She told you she had been married before and that she

""vasa divorcee ~
A. Yes, sir.
Q. Haven't they been trying to get you to tell she has b<?en

running around with men 7 Hasn't" the doctor been trying to
get you to tell that ~
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Alec Barrowman.

A. Oh, no ....
Q. She told you the little gi:d was hard to fit with clothes,

and there wasn't anything wrong with t,hat?
A. No.
Q. Just normal conversation?
A. Yes.

Witness stood aside.

ALEC BARROWMAN,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Greear:
Q. You are Alec Barrowman?

A. Yes, sir.
page 113 r Q. ,Vhere do you live?

A. Banner.
Q. How long have you lived at Banner?
A. AU my life, fifty-three years.
Q. Do you know Lillian Baber?
A. Yes, sir.
Q. Did you know her father?
A. Yes.

.Q..What is his niune ?
A. Lee Baber.
Q. Did he have the name Silas too?
A. Silas Lee. . .' - ,
Q. What is her mother's name?
A. Liza Baber; she was a Compton.
Q. Is she any relation to you?
A..Yes, about second cousin.. Her father and me are first

cousms.
Q. You are a first cousin to Silas Lee Baber?'
A. That's right.
Q. ,Vhere was this womailborn?
A. Born there at Banner.
Q. Who waited on her mother at the time of birth?
A. Her grandmother', Nettie Baber:' "
Q. How long did she live at Banner?

A. They lived there off and on and moved awav.
page 114 r I don't r~member what .year the~~inoved mv3'y

from there. . .
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Hiawatha ,silcox.

Q. She was a pretty good sized girl when they lefU;,
A. She 'was 'small wherithey left; ;
Q. Have they come back and Jived there any time since

,then f ' .
A. Yes;," '. l'

Q. Did, they come back and liv.e awhile .and move. away
again f
A. Yes;'"

.Q. What does Silas Lee Baberdof . , .
A. At that time he was mostly farming, the best I remem- '

ber.
.,

GROSS EXAMINATION. '

. ",A. No.

By Mr. Asbury:" '.
Q. When did you ,first;meet Dr, Distefano f
A. That was in 1956 I 'believe, somewhere. along there.
Q. You hadn't seen his wife, Lillian, for a long time prior

to thatf :
A. No, it had been a right smart bit. . .
Q. Didn't he start asking who you were and he called her in

and said, "Y ou didn't know I married your niece ¥" How
did he word that ¥
A. His uncle or something like that. Uncle is:what I be-

lieve it was. .' .',
Q. Anyway, he brQughther, in' and told you he was married

to her, isn't that right?
:page;11.5}. ....A.Y es. . " .

Q. 'Did he tell you he:had, two children by her 1

Witness stood aside.
;:; ',:'", .': ,

, HIAWATHA SILCOX;"
after being dnly;s,,:orn, ,testified as.follows :

DIR:l!JCT EXAMINATION.

By M~. Greea~: >' , ",

Q. Your name is Hiawatha Silcox T
A. Yes, sir. ,,'
Q. Where do you live'
A. St. Paul. '. "'i,:
Q. D6 you know Dr. Distefano¥
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Hiawatha Silcox.

A. Yes, I do: ' ' ';,
Q. Do you know Lillian ,Baber Stanley over therer
A. Yes, Lknow her.: ' ',' "', ", .. ' " ,
Q. Sometime ago, a few years ago did you make a trip with

Dr. Distefano up in Pennsylvania when he went, up there
trying to get Lillian to come back and live with hini ~ '
A. Y1es. ..
Q. Did you know where she was supposed to be ~"
A. No, I didn't know. She was supposed to beat her peo-

'pIe's.' ' "
Q. What town do her people live in ~
A. I believ,e Carlyle or Hanover one.
Q. Did you find her in the town where her people were ~

A. Found her in Carlyle.
page 116 ~ Q. Livin~ with her people ~

"A. No; she "Tas in'an apartmeilthouse:
Q.Wasshe there when you got the:re' ' '
A. N~o. . )-
Q. What time did you arrive ~
A. 11 :30 or 12 :00. ' ' ,
Q. She wasn't there? ;
A. No.
Q. What did you do then ~
A. Waited there until she come.
Q. What time did she get in ~
A. She got in around 2:00, I say 2::00.' ' ,
Q. Who brought her in? .. ," '
A. She got out of a car. I couldn't say 'who brought her in .
. 'Q; Did the car pulloff~" ' ", " ".' I

A. Yes. '1'" .

Q. Did she come back with you?
A. No. she never. ,,'..
Q. Did you all ~o in the apartment?
A. No, she wouldri'tIet usiil~ ."::,:;; <,

Q. What was the condition of her face at that time? .

Mr. Asbury: ,We object to that unless he shows the time.
unless he shows thev were living together at the time: it
would be immaterial ~fter they separated.'" '

~ .~.. . :; _-'::',"', i " _, .' .

page 117 ~ Q. What year was that in ~ ., .
A. 1956. ' "

Q. What was the condition of her face?
":,. ... ~. ,,.~ .

;, ;
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B iawatha Silcox.

Mr. Asbury: Ask what month so we will know.

Q. Do you know what month 1
A. I didil't keep no monthly records. It wasn't nothing to

me to keep records.
Q. Was it hot weather, cold weather or medium 1
A. It was kindly warm. It wasn't winter time.
Q~ At that time what was the condition of her face?

Mr. Asbury: We object; that would be immaterial. What
has that got to do with whether or not he is supposed to sup-
port his children?
Mr. Greear: It shows the pattern of her conduct and shows

whether or not anybody could t~nwhose children they are.
The Court: Let him answer.

A. She had bruises on her face.
Q. Did she make a statement about where the bruises came

h~? '

Mr. Asbury: ,iV e object to that; that certainly would be
immaterial.
Mr. Greear: I am asking what she said about it.
Mr. Asbury: That would have nothing tb do with the case

after they separated. It would have nothing tb do with
whether or not he was 'under a duty to support his children.

The Court: Sustain the objection; I don't see
page 118 r itwould have any bearing;

Mr. Greear: ,iV e except.

CROSS EXAMINATION.

By Mr. Asbury:
Q. You wer'e the doctor's chauffeur?
A. No.
Q. Didn't you work for him a long time as chauffeur?
A. No.
Q. Never employed by him?
A. No.
Q. Did you drive the car for him long?
A. No, one time T drove it just going to Pennsysvania and

back, just helped drive. ..
Q. Didn't he have you as a chauffeur R\vhile?
A. No, sir.
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Mildred Steffey.

Q. They were separated and had been for a month or so' at
the time you went up there 1
A. I couldn't say whether they wer,e'or not ..
Q. Was the doctor worried about his children when he.

went up there1
A. He didn't mention it.
Q. Did Mr. Mullins come around the steps just before you

testified and talk to you 1
A. No.
Q.Did he talk to other witnesses out there 1
A. I didn't see him ifhe did .

page 124 r
•

•

.•.

•

• •

•

.•.

•

MRS. MILDRED STEFFEY,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Greear:
Q. You are Mrs. Mildred Steffey 1
A. Yes, sir.
Q: Where do you live 1
A. Dante, Virginia.
Q. Are you related to Mrs. Barbara Bartee 1
A. She is my sister-in-law.

Mr. Asbury: '"\iVe would like to ask a preliminary question.
Did you sit in the courtroom yesterday 1

A. No, sir.

Mr. Greear Resuming Direct Examination:

Q. Do you know Dr. Distefano 1
A. Yes, sir.
Q.Did you know Lillian Baber Stanley1
A. I knew her as Lois.
Q. Where did you meet her 1
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Mildred Steffey.'

A. First time I s'aw her was in Dr. Distefario's office;
Q. What was she doing there at that time 1

A. Well, 'she acted more like the officenurse.
page 125 r Q. You were_a patient of Dr. Distefano's?

A. Yes, sir.
Q. Did you have a child born in 19521
A. Yes, sir.
Q. What month was your child born 1
A. October 9th.
Q. October 9, 19521
A. Yes, sk
Q. Prior to the time of the birth of your child, I will ask

you whether you called Dr. Distefano to your home.
A. Yes, sir, I called him in September, the first, along about

the first of September~
Q. ,iVere you expecting the child then 1
A. Yes, sir.
Q. Did hecome1
A. Yes, sir.
Q. Did anyone come with him 1
A. Yes, sir, Lois.
Q. This woman that has been herein the courtroom 1
A. Yes.
Q. ,iVhat time was it when they came to your home?
A. Around 11:00; maybe 11 little after 11 :00, or 12 :00, I

couldn't say for sure.
Q. Did your pains continue that night or wear off1

A. No, sir, they stopped.
page 126 r Q. Where \vas the doctor at the time the pains

stopped 1 .
A. He was in the living room asleep.
Q. What did you do after that?
A. I went in the kitchen.
Q. ,iVhowas in the kitchen?
A. Barbara. my sister-in-law, and Lois.
Q. What did you do then 1
A. Sat down. talked and drank coffee and gossipped.
Q. At that time did Lois make a statement to you with

reference to her daughter?
A. Yes, sir.
Q. ,iVhat statement did she make to you about her daul!,'hter1
A. She was talking about the little girl Pat; I didn't know

she had one. I said, "I didri't know you had a little girl."
She said, "I have a little girl by my first husband."
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Mildred Bteffey.

Q. She said she had a little girl' by her first husband~'
A. Yes, sir. .

Mr. Greear: ',1 believe you may cross-examine.

CROSS 'EXAMINATION.

By Mr. Asbury:
Q. You say Barbara Bartee was present at that timer
A. She was in the kitchen, yes. '
Q. She was sitting right there too?

A: She sat there part of the time.
page 127 r Q. All she heard was, that Mrs. Distefano said

she had a little girL
A. I can't help it what she heard. I know what she told me.
Q. Were you summoned or volmiteered?
A. Summoned.
Q. Who summoned you?
A. Mr. Breeding.
Q. Rovv did Dr. Distefano find out about the information

you all knew she had said that?
A. When Lois left Dr. Distefano that is all he talked about,

he was so crazy about her, that's all he ever talked about.
When he talked about it I asked whe're the little girl was she
had by her first husband. '
Q. Did he tell you that was his? What about the little boy?
A. I don't know anything about the little boy.
Q. Do you know her first husband?
A. No.
Q. Is he a big, tall. sorta blond, sandy haired man?
A. I never did see him.
Q. You knew her as Lois?
A. Yes.
Q. You also kne'w her as Mrs. Distefano?

A. No.
page 128 r Q. You never did know her as Mrs. Distefano?

A. No.
Q. Wasn't that what everybody thought?
A. No.
Q. What did thev think?
A. They thought she was his mistress; that's what I

thought.
, Q. All the officers and everybody thought that.
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M,ildred Steffey.

A. I don't know:what they all thought, but that's what I
thought.
Q. Are you still under Dr. Distefano's care 7
A. Yes.
Q. What is he treating you for at the present time 7
A. "Yell, I had a pelvic examination the last time I was

down there.
Q. Do you have prescriptions filled by him regularly 7 .
A. I have had. It has been a right smart while since I had

a prescription filled.
Q. ,Vhat kind of medicine does he give you 7
A. I don't knO\v.

MI'. Greear: We object to that; in other words, I feellik,e
if a patient is being treated by a doctor, Mr. Asbury has no
right to go in and ask what he is treating the patient for. In
other words, a number of things, you have the relationship of
doctor and patient, and I feel that is not Mr. Asbury's affair'

and he is .highly improper in asking about it. It
page 129 ( is immaterial in this case.

Mr. Asbury: I asked it for the purpose of de-
termining the prejudice and bias of the witness. I think that
is proper.
Mr..Greear: I think that is a poor way of showing it.
The Court: It .would be impossible for the Court to pass

on that unless he knows what the question and answer would
be. Ordinarily what a physician tells a person regarding
their health and so on and treatment, would not be permitted
and is .objectionable and you can't subject a doctor or eve]l a
patient to inform you about things like that.
Mr. Greear: I feel like it should not be in this trial.
The Court: ,Ve can go in chambers.
Mr. Asbury: I will just withdraw it. then.

Q. Your sister testified, Mrs. Bartee, that-.
A. She is not my sister.
Q. Your sister-in-law testified she knew her as Mrs. Diste-

fano. vVbywould shekno",~something differenU
A. You said ""hat did I tbink I didn't think she was Mrs.

Distefano. I thoug-ht she was his mistress. He didn't intro-
duce her to me as Mrs. Distefano.

Q. Everybody referred to her as Mrs. Distefano, didn't
tbey7 .
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Mildred Steffey.

A. No, sir.
Q. Nobody ever referred to her as Mrs. Distefano?

A. I guess some people did, but most people I
page 130 ( knew called her Lois. I didn't know whether her

name was Stanley or Baber, didn't kno,,, what her
name was.
Q. She lived in the apartment ""vithhim?
A. She was there off and on; I would see her.
Q. How many years did she live there?
A. I don't know.
Q. After your sister-in-law testified yesterday, Mr. Mullins

went all the way around the stairs and talked to you, didn't
he?
Mr. Mullins: I object to that. I want the Court to instruct

the jury and Mr. Asbury that it is not only the right of law-
yers to consult with witnesses, but the duty to do so. '
Mr. Asbury: You had no right to go around and talk to

her.
Mr. Mullins: I want to make my motion. Mr. Asbury

. consults every witness he has .. It is not only my right, but my
duty to c'onsult with the witnesses.
The Court: . That is true, but he can ask.
Mr. Mullins: I don't care what he asks.
Mr. Asbury: He has no right to tell what somebody else

testified.
Mr. Mullins: I object unless he can back his statements

up.
Mr. Asbury: Do you deny you slipped around the court-

. room and told her?
Mr. Mullins: I do deny it; it isn't true, and I don't like

the insinuations, and I deny I "slipped." I walk,ed out of
here. I wei,gh200 pounds; there was nothing sneaking. That

is highly improper and prejudicial to the de-
page 131 ( fendant and I move for a mistrial.

Mr. Asbury: I withdraw it. All right, that's
all. '
,iVitness: Ar,e you finished with me?
Mr. Asbury: Yes, ma'am.

,~Titness stood aside.



A. I do.

84 Supreme Court of Appeals of Virginia

LEE STANLEY,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Greear:
Q. Your name is Lee Stanley W
A. I am.
Q. You are Deputy Clerk for the Circuit Court of ,Vise

County, Virginia W
A. I am. ,
Q. As such do you have charge of the records of this CourtW
A. I do;
Q. I show you a file marked Atler StOlnley, complGlinant, v.

Lillian Baber Stanley, defendant, and ask you if that is one
of the official records of this court.
A. It is.

Mr; Greear: We desire to introduce this record, the official
record. , ,
Mr. Asbury: Let's see if it is all in there. I 'don't care if

it's all there. (Inspects record). We have no objections, sir. ,
We want the entire record to, go in. '
Mr. Greear: ,\7 e introduce the entire record As Defend-

ant's Ex; B.

page 132'~ Q. Will you introduce that as an exhibit with
your testimony?

Mr. Greear : That is all; you can cross-examine.
The Court: What is the purpose of this?
Mr. Greear : This is the divorce case between AUer Stan-

ley and Lillian Baber Stanley. Mr. Asbury will probably
want to read some parts of it. I ani not going to read all of
it, except call the Court's attention to one or two thing'S in it.
The bill alleges they married the 15th of December, 1944, and
that continually from the date of said marriage, and in May
1949 your complainant and the said Lillian Baber StaJ)ley
lived together as husband and wife in Dickenson County, Vir-
ginia, and in Bristol, Virginia. This was served on her De-
cember 10, 1951, Wis.e County, by delivering a true copy to
her, Lillian Babl;)r Stanley, alias Lillian Barker in person by
Harold Fleming, Deputy Sheriff. The depositions, several
witnesses testified and there was no defense made to the case.
This suit was served in December 1951, that is when the suit
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Lee Sta1~ley.

was instituted, and the divorce decree granted on February
25, 1952. Bobby Stanley testified in the case as follows:

"Q. Please state your name, age, residence and occupation.
"A. Bobby Stanley, age 20, Nora, Virginia, in the United

States Air Force.
"Q. Are you the son of Oakley Stanley, Sheriff

page 133 r of Dickenson County~
"A. Yes.

"Q. Where were you living at the time Atler Stanley and
his wife separated ~
"A. Nora, Virginia.
"Q. Do you know about when they separated the last time ~
"A. The spring of 1949.
"Q. Is Atler Stanley, the complainant in this suit, an actual

bona fide resident of Dickenson County. and has he resided
and been domiciled in the State of Virginia for more than
one year preceding the commencement of this suit ~
" A. Yes, sir."

Mr. Greear: And he was recalled:

"Q. Did you stay with your uncle, Atler Stanley, quite
often ~
"A. Yes, sir.
"Q. \7V ere you ever present with them "Then she left home ~
" A. Yes, sir.
"Q. On more than one occasion 7"A Y' '. es, SU.
"Q. \7Vhenshe would leave did she gIve any reason why

she was leaving ~ . .
"A. No, sir.

page 134 r "Q. How long would she be ,gone on her trips?
"A. Sometimes just overnight. Sometimes

two or three days, sometimes a lno'nth and sometimes more.
"Q.Where did she usually say she was going when she .

would leave ~"

Mr. Asbury: That part of it would be immaterial.
. Mr. Greear: You' had no objedions. .
Mr. Asbury: That is immaterial as far as' this case is

concerned.
Mr. Greear: It is part of the official recor;d.
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Lee Stanley.

Mr. Asbury: It has to be material to the issues in this
case. I will let it go in only as to material issues of the case.
The Court: You can question its materiality, but that will

be a question for the jury.
Mr. Greear: "Q. Where did she usually say she ."\vasgo-

ing ,vhen she would leave ~
"A. She didn't say. Sometimes she :would say she was

going to her mother's. Sometimes to a friend's house or just
out. .

"Q. Did Atler Stanley do anything wrong that you saw
that would. give h'er a reason or excuse to leave on these
trips ~ .
"A. No, sir.
"Q. How many times could you say from your own knowl-

edge that you have known of Lillian Baber Stanley leaving
home on these trips ~
"A. I could safely say five or six times." And further

this deponent saith not. Signed Bobby Stanley.

page 135 r CROSS EXAMINATION.

By Mr. Asbury:
Q. Mr. Stanley, I believe the bill is signed by Atler Stan-

ley~
A. Signed by Atler Stanley by his attorney.
Q. And in his bill iIi Paragraph 4 I believe it states there

were no children born of this marriage, is that correcU
A. That is correct.
Q. Then on P'age 3 three Rena Stanley Kestner was asked

on the first page of her deposition "Do you remember about
when Atler Stanley and his wife separated" and her answer
was "I wouldn't know exactly. I would say in the neighbor-
hood of two years. " And these were taken in December 1951.
Now on Page 3 of her deposition, that is Mrs. Rena Stanley
Kestner, she was asked if anY children had been born of this
marriage and she said, "No, sir, not that I know of."
A. That is correct.
Q. And" Is he a resident of Dickenson County and resided

and been domiciled in Dickenson County for more than one
year preceding the commencement of this suit" and it said
"Yes, sir~"
A. That's right.

Mr. Asbury: I haven't had a chance to read these deposi-
tions carefully, Your Honor.
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Gladys Dickenson.

Mr. Greear: ,TVe stipulate he had no children and no child
was mentioned.

page 136 ~ Mr. Asbury: All right, you stipulate he says
he has no children then.

Mr. Greear: That's all, thank you, Mr. Stanley.

Witness stood aside.

Mr. Greear: In connection with that divorce suit, Mr.
Asbury, we would like to stipulate Atler Stanley now lives
in Alexandria, Virginia, and Bobby Stanley in Oklahoma.

GLADYS DICKENSON,
after being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Greear:
Q. Your name is Gladys Dickenson 1
A. Yes, sir.
Q. W!lere do you live 1
A. St. Paul.
Q. How old are you 1
A. Forty-six. '
Q. How long. have you lived in St. Paul1
A. Eight years. .
Q. Do you know Dr. Distefano 1
A. Yes, I do.
Q. Do you know Lillian Stanley, alias Lillian Barker over

there at the other table 1 '
A. I have known her practically ever since she has been up

there. I haven't known much about her the'last couple of
years or so. '

Q. Did you formerly work £01' Dr. Distefano~
page 137 ~ A. Yes, I did. I was working there when she

just came there and took up. ' ,.
Q. What did you do1
A. I was cleaning his officeand straightening up and mop-

ping floors. '
Q. Where was his office1
A. Over the drug store il1 St. Paul.
Q. Where did he sleep 1
1\. I suppose he was sleeping out about Norton at that

time. I never asked him. I wasn't interested.
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Gladys 'Dickenson.

Q. He didn 'thave a bedroom there at that time ~
A. No.
Q. How many rooms did he have in his office~
. A. He just had his officeand waiting room and a little hall-
way.

Q. Were you there every day ~
A. I was there three or four days a week.
Q. You say you were there 'when this woman came and

took up~
A. Yes, I was.
Q. Tell the circumstances, what happened there.
A. I went to work that morning in his office. I always give

him time to have the office opened up. There wasn't anyone
there but him when I went. Shortly after I ,vent, this woman

came in. (indicating Lillian Distefano) and walked
page 138 r on into the office.I supposed she was a patient. She

stayed and stayed, so I kept waiting for her to
come out so I could get in there, and other patients kept com-
ing in and wait. Some would ask who he had in there and how
long they had been in there. I stayed until in the evening.
She was still there. I discovered they were having harsh
words between each other. I heard him order the woman to
get out, how she was hurting business and the patients leav-
ing him. When she didn't come out I waited until a quarter
to 5 :00. She was still there; they was still having words. He
was ordering her to get out of the place of business. I opened
the door and said, "I am going home, Dr. Distefano." I just
closed the door and said, "I'll see you tomorrow." I don't
remember whether I went back next day or waited another
day. When I went back she wasn't there the first day I went
back. In a few days I went back and she was there. She
skipped a few days. She come back again and stayed from
then on; she was there every day he was in town.

Q. ,!Ifere any children with her at that time ~
A. No, she had been there probably three or four months

and a man and woman come one day, she said was her father
Hndmother: they had two little kids with them, Frances and
Tony. That is the first I seen of the children at that time
was when the man and woman came.

Q. How big, was the boy. at the time the~Tbrought them
there~

page 139 ~ A. He was walking,' toddling 'around the floor,
maybe a year or more; the girl was some bigger.

Q. Did Mrs. Stanley say whose children they were ~ .
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Gladiys Dickenson.

A. Nothing only she said they were hers.
Q. How long did you continue to work there, Gladys ~
A. I went to work there in September 1950. I worked on;

I either quit in the early part of 1954 or 1955, I don't remem-
ber .which.
Q. What were the circumstances under which you quit ~
A. I had a sister working in town at the same time, and she

come in one night and said, ,,You know what I heard in St.
Paul today~" I said, "No, you are liable to hear anything
up there" something like that. She said, "A woman told me
in St. Paul that this woman Dr. Distefano has up here had
another man over in Bristol."

Mr. Asbury: ,iVe object to that; it wouldn't be admissible.
The Court: You can't tell what you heard.

A. I just got afraid to go back any more, afraid if she was
doing that, there might be men come in there.

Mr. Asbury: We object.
The Court: Sustain the objection.

A. That's why I quit.

Mr. Asbury: You heard what the Judge told you.

A. That is the r,eason I quit; I just quit on that account.

Mr; Asbury: Listen to the Judge; Mr. Greear is not the
Judge.

page 140 ~ Witness:. T hear the Judge.
Mr. Greear: You may cross-examine.

CROSS EXAMINATION.

By Mr. Asbury:
Q. When was this when the woman first come in ~
A. It must have been in the latter part of 1951, the best 'of

my remembrance.
Q. When she first come she didn't have the children with

her~
A. No, she didn't have the children with her.
Q. Do you know why the doctor stayed in Johnson City or

Bristol prior to that? . . .
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Gladys Dickenson.

A. No, he was staying in Norton somewhere along that
time. We had shortly left Bull Run and he used to come
through there, if we met him he would stop coming through
going to St. Paul.
Q. Are you still employed by Dr. Distefano ~
A. No, I am not.
Q. Is he still your doctor ~
A. Yes, he is still our family doctor.
Q. And what year did you say she come there~
A. I think it Was the latter part of 1951. I wouldn't make

a definite statement, but the best of my remembrance it was.
Q. Could you pin that down a little more ~ ,71,7as it around

August or September ~
A. I think it could have been later in the year

page 141 r than that but I wouldn't swear definitely because
I didn't know I would hav'e to swear to it later.

I didn't keep a record.
Q. If the boy was born in March 1951 it ,,,ouldn't have been

any eighteen months old the latter part of the year.
A. I said I wouldn't swear definitely it was 1951.
Q. How long were you suppos-ed to stay there of a day in

1951~ How long were you supposed to work ~
A. Just until I g:otmy work done.
Q. How long did it usual1v take you to get your work done?
A. Some days if he didn't have too many patients in and

out so I could ,go in the office and have free access, I would
finish around 12 :00. I didn't barge in on any patient he had
in there.

Q. He kept her in there all day~
A. I can't say he kept her. It didn't look like he was keep-

ing her when he was trying to get her out. ..
Q. Did they argue ~
A. They were having harsh words.
Q. Did she accuse him of being' the father of her children ~
A. No, I never heard her say he was the father of her chil-

dren.
Q Didn't they call him Daddy ~

A. I don't know as I ever particularly paid any
page 142 r attention to them calling him Daddy.

Q. You never heard the children refer to that
man (indicating defendant) as Daddy~
A. No, we each one had our places and tended to it.
Q. Did you ever see him withihe children~
A. Yes, they were in the quarters.
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Lillian Distejamo.

Q.The quarters was next to the office~
A. Yes, but they 'were scr~ened off. When I come in the

waiting room to clean I went on and did it. He didn't allow
these kids to chat too much.
Q. She came and worked for him and to all appearances was

Mrs. Distefano ~
A. I couldn't say. She never did tell me she was Mrs.

Distefano.
Q. They all referred to her as Mrs. Distefano ~
A. Some few did, some Baber, some Barker.
Q. ,iVhat did you call her~
A. Lois.
Q. After the first day you never did hear the doctor try to

put her out any more~
A. Yes, I did various times, I heard him order her to get

out and stay out. I made remarks at home that if anybody
talked to me like that I would get out and stay out. He did
order her out.

Q. These times he would order her out, was that
page 143 ( before or after he bought her a 98 convertible Olds-

. mobile~ .
A. I don't know he bought her a 98 Oldsmobile.
Q. Did you ever see her driving that convertible ~
A. Y,es, they "drive" cars around.
Q. Did he buy her fancy clothes ~
A. I couldn't say. .
Q. And all the time. ordering her onU
A. I couldn't say about that. I didn't ,golook in her grips.
Q. She always wore pretty clothes ~ The kids had pretty

clothes and he boug-ht them the best of everything?
A. ~es, they had a comfortable living there.
Q'. And all the time he was ordering her to get out ~
A. Yes. sure. ' ..
Q. She stayed with him, didn't she?
A. Yes, she stayed.
Q. She had a pretty good thing~
A. Yes, it looked like she had it niade if things had went

right.

Witness stood aside.

Mr. Greear: The defense rests.

LILLIAN DISTEFANO,
recalled.
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Lillia;n Distefano.

By Mr. Asbury: .
Q. It has been stated here by Mrs., Scott that you got her up

one day at one o'clock in the morning and went to Nora or
somewhere to get your baby. Is that righH

page 144 r A. No, sir, that isn't true.
Q. Did you ever make a trip over here with

her?
A. I never made a trip over here with her.
Q. Did you ever live with Atler Stanley in Bristol' .
A. No, I lived with ,two girls on McNiel Street; we bad a

house.
Q. 'Vho were those two girls you lived with'
A. Jnne Arnold and Nell Arnold.
Q. Where are they now?
A. I think one is in New Orleans and I don't know where

the other girl is at now. She is away but I don't know where;
Q. Mrs. Mildred Steffey testified you said the little girl

wa.sby your first husband, and Barbara. Bartee said that you
had been married before and was a divorcee. 'Vhat did vou
tell them on that occasion , .'
A. I never told anyone my child belonged to anyone except

Dr. Distefano.
Q. Have you ever claimed it was Atler Stanley's child'
A. No, sir, I haven 't.
Q. Did you intervene in this divorce suit and ask him to

support the children'
A. No.
Q. Have you ever sued him for support'
A. No.

Q. Why ha'7en't you?
page 145 r A. Because I had no children by him.

Q. This little girl is Dr. Distefano's daughter'
A. Yes, sir, she is his daughter.

Mr. Asbury: I believe you may ask.

CROSS EXAMINATION.

By Mr. Mullins: .
Q. Now I believe that you did talk to Atler Stanley on one

occasion or two, I believe Atler's mother lived on Open Fork.
A. I wouldn't lmovvwhere she lives.
Q. What is her name?
A. I think her first name is Ollie; Ollie Stanley.
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Lillian Distefano.

Q. To refresh your memory, on one or two occasions you
told Atler that child ""vashis, the first one, and you were go-
ing to make him support her.'
A. No, I never did tell him that.
Q. Do you recall the night that you left, and Atler went up

and got Oakley, his brother, to spend the night and you came
and crawled in the window at 3 :00 in the morning~
A. No, I don't remember that, that isn't true.
Q. You kept the oldest child over at Mrs. Stanley's, your

mother-in-law, for a considerable period of time ~
. A. I never had my child in Stanley's house.
Q. You never did, the oldest girl ~
A. No, sir, I didn't. ,

Q. The time you came to get that child, don't
page 146 r you recall you got boiling mad and was crying

and your mother-in-law told you, "I..1illian,let me
have' the child back" and soothed it and said, "I don't want
it to leave here crying~"
A. The child was never in her house.
Q. You are telling us under oath that your oldest child

was never in that bouse and never kept by Mrs. Stanley any
length of time ~
A. Yes, sir, I am.
Q. Do you deny under oath that you came with this woman

from Bristol over to your mother-in-law1
A. I never came to her house.
Q. And got your baby~
A. My baby was never in her house.
Q. You never did go there and get it ~
A. No, sir. '.
Q. You are telling under oath that never happened1
A. Yes, sir;
Q. And that the situation where she ,vas trying to keep von

there for a little while and soothed the crying baby before
you took it, you say that never occurred1
A. I tell you, Mr. Mullins, my child was never in Stanley'!,

house. .

,iVitness stood aside.

Mr. Asburv: The CommonwealtlJ rests.
"Mr. Greear: We want to see the Court 111

page 147 r cbambers.
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IN CHAMBERS:

Mr. Mullins: May it please the Court, the defendant by
counsel again moves the Court to strike the evidence in this
case. It is a settled law in certain southern states, including
Virginia, that the common law principles apply and those
principles very clearly set forth in the case of Brown v.
Brown, 183 Va. 353, where the Court in considering a case sim-
ilar to the case at bar held that at common law a bastard was
considered as kin to no one and ,vas considered as kin to no
one and was therefore incapable of being. the heir of any per-
son; and the Court went on further to say at common law
the father is under no obligation to support or contribute to
the support of his illegitimate child even though paternity is
admitted. And in that case the Court discussed the doctrine
of the common law and the doctrine of common law as applica-
ble to the State of Virginia, and I can't quote from that case
at length, but I desire to quote briefly-in other .words, in
this case we feel "ve have shown that this child was born
while the mother was in lawful wedlock with one Atler Stan-
ley. In fact, the divorce decree between Atler Stanley and
Lillian Baber Stanley, the prosecuting witness in this case,
shows that the divorce was entered in 1952. All these chil-
dren were conceived and bor.n prior to that time. There is a
presumption that these children are the children of Atler
Stanley. Even assuming that Dr. Distefano has held these
children out as his own, which we denv, but even assume it

to be true, that still is not sufficient under the
page 148 ~ laws of Virginia to make him liable under the

non-support statute. At common law the patern-
ative father is under no obligation to support or contrib11te
to the support of illegitimate children, and the Court further
says there is no obligation made between a reputed father and
an admitted father. According'ly the courts of the states
which have adopted the common law have held in almost every
case in .which the question has been raised that without legis-
lation the father of illegitimate children cannot be required
to provide for their support. And further quoting the case,
"by statute the common law continues to full force in Vir-
ginia except when altered by the General Assembly of Vir-
ginia." Any statute, and particularly a criminal statute that
alters or modifies the common law is to be strictly construed.
Therefore, in this case we do not know under what basis the
Commonwealth is proceeding', but we do call Your Honor's
attention that the only modification made by the General As-
sembly of Virginia to the common law is a statutory section,
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namely 20-61.1, and it is the only modification of the common
law that modified it slightly in 1952. "Concerning a child of
parents not married, if a man admits before the Court he is
the father of the child or the Court finds that the man has
voluntarily admitted paternity in writing under oath, the
Court may then enter and enforce judgment for the support,
maintenance and education of said child as if such child were
born in lawful wedlock." This proceeding is brought under
Chapter 5, Title 20, and the evidence is devoid of the require-

ments to modify the common law, namely, there
page 149 ( is no evidence that the defendant, Anthony Diste-

fano, has admitted before the Court he is the
father of the child. Secondly, there is no evidence that the
defendant has voluntarily admitted paternity in writing
under oath. And it would be and should be the duty of this
Court to strike the -evidence, considering the common law as
set forth in Brown v. Brown as modified by the section of the
Code. The Commonwealth introduced a paper 'wherein the
defendant stated he would pay $200.00 per month for the
support of "her" children addressed to "whomit may con-
cern. It also is not under oath, so it doesn't come within the
statutory requirements. ,iV e understand from the statement of
the attorney for the Commonwealth when \ve made a prior mo-
tion to strike in this case, that he was relying upon certain
statements made by the prosecuting ,vitness that she had
seen the income tax returns and she further stated she knew
the government had disallowed certain things in those re-
turns.
Mr. Asbury: No, don't misquote me.
Mr. Mullins: That is her evidence; we can find it. As-

suming that is true, which we deny, we say the income tax re-
turns are available to tbe attornev for the Commonwealth if
he relied on that, but it was not Introduced, and the tax re-
turn itself is the best evidence, but even assuming for the
point of argument that he did list these parties on his income
tax returns, the Code of Virginia specifically says that in-
come tax returns aTe not to be nnder oath, and we cite to

Your Honor Section 58-26 or 27 of tbe Code of
page 150 ( Virginia; and no income tax returns or forms

have been introduced by the Commonwealth to
show they are under oath for the years involved, and they
are just made and if they are not accurate it is a misdemeanor
and the statute says it sball not be under oath. ,~Te then go
to the Federal law and the Internal, Revenue Code provides
in Section 6065 as follows under the heading; "Verincation of
Returns. (a) Penalties of perjury-Except as otherwise
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provided by the Secretary or his delegate, any return, declar-
ation, statement, or other document required to be made
under any provisions of the Internal Revenue laws or regu-
lations shall contain or be verified by a written declaration
that is made under the penalties of perjury. (b) Oath-The
Secretary or his delegate may by regulations require that
any return, statement, or other document required to be made
under any provision of the Internal Revenue laws or regula-
tions shall be verified bv an oath. This subsection shall not
apply to returns and de~larations with respect to income tax
returns made by individuals." Therefore, the law of sub-
section (b) clearly indicates that an income tax return is not
made under oath and the la"wspecifically provides that the
Secretary of the Treasury cannot require income tax declara-
tions and returns to be made under oath. Therefore, consid-
ering that this statute is a criminal statute it is in degrada-
tion and contrary to the common law, the provision of the
Virginia Code, namely 20-61.1. Section 20.61.1 must be
strictly construed and under such strict construction and

under the law it would be the Court's solemn dutv
page 151 r at this time to strike the evidence. .

Mr. Asburv: Your Honor, please, to begin
with Mr. Mullins stated that there is a presumption the first
child belonged to Atler Stanley. But in the record which has
been introduced here, he :filedin his bill "no children horn of
this marriage" and he presented evidence in that proceeding
that there were no children born of that marria~'e. This
court previously adjudicated that case and entered an order
stating that there were no children born of this marriage, so
that presumption has been rejected and it has been adiudi-
cated by this court that no children were born of her marri-
age to Atler Stanley. It is true at common lavvyou couldn't,
and it is true at the time the Bro"wn case was decided vou
couldn't make a father support his illegitimate children, "but
the Legislature in 1952 entered an amendment to the non-
support statute that provided that when a man admits before
the Court he is the father of a child and admitted his patern-
ity in writing under oath the Court may enforce judgment as
if the child were born in lawful wedlock. ,Now Mr. Mullins
said we have to have strict construction of that, but the note
says the procedure is the same for this as a divorce proceed-
ing and the Commonwealth Attorney is not even required to
appear in desertion and non-support cases. The Attorney
General suggests they appear as a duty to the public, but as
far as being obligated to appear, I am not because it is a
quasi-criminal case, and this is an appeal from the Juvenile
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Domestic Court of vVise County, Virginia. It has been re-
peatedly held that the Juvenile and Domestic Court sits as a

court of equity. Certainly in this case these chil-
page 152 r dren are entitled to support under the law and in

equity. I call your Honor's attention to the
McClaugherty case. In effect the Court held in that case
that the father of illegitimate children was estopped to deny
the parentage. The purpose of requiring the oath was so
there would be no mistake, in other words, by a verity. I be-
lieve the Legislature intended to provide support for bastard
children where there was no question about it, and certainly
there is no question in this case. First, all the evidence we
ha"veoffered is equivalent to an oath, including the aomission
in writing that he would support these children. And she
helped prepare the tax returns and put them in the post office
and he listed them on his tax returns. This evidence is un-
contradicted. He put "name of child, Frances Distefano,
daughter, $1,000.00 exemption; Anthony Distefano, son, $1,-
000.00 exemption." For the state return, it was filed under
the penalties of perjury, which penalty is imprisonment not
exceeding one year and a fine not exceedillg $1,000.00. That
is equivalent to an oath. The Federal returns listed each
child for six or seven years. He took $600.00 exemption for
each one of those, and the certificate he puts on that is "I
declare under the penalties of perjury that this return. in-
cluding any accompanying schedules and statements, has
been examined by me to the best of my knowledge and belief
is a true, correct and complete return." ",Vhenvou make a
statement under the penalties of perjury, that is equivalent
to an oath.
Mr. Mullins: That is not the law.

Mr. Asbury: This is an appeal from .Juvenile
page 153 r and Domestic Relations Court of "'Vise County,

and under such an aPDeal this Court sits as the
'law of equity. Equity demands this man support these chil-
dren.
Mr. Greear: One other word, the Oongress of the United

States sDecifically provides. that thev cannot make an inr1i-
vidual tax return under oath, and none of them are made
under oath. And the statutes of Virginia sav he must ::1(>-

knowledge the rhildren hy writing under oRth voluntarily
made, so there is no such, and we think certainlv the evi-
dence should be stricken. The Oommonwealth is l~Otable to
prove its case.
The Oourt: The Way I feel about this, this isentirelv new

to me and I don't know whether it has ever been raised b'efo1'e,
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that is brought up here. And there is a good deal of law that
might be apparently, just looking at it offhand, contrary, but
it is an important case. There is a good deal of conflict in
the evidence. In other words, it seems to me there is a good
deal of feeling in the case on different angles and I am in~
clind to believe that you should proceed, that the Court
should pass on it. Then of course either side would be al-
lo'wed an appeal; that is, they can a.pply for appeal. Of
course if that is turned down, that would be the end of it, but
I believe it is too important a case and means so much to the
small fry, as the saying goes, the little children, who have no
way to protect themselves. I think it is the kind of a case
that ought to be thrashed out by the parties. No matter
which way it goes it will certainly be decisive, at least it seems
like it would. Of course, it might not be either. I overrule

the motion to strike the evidence.
page 154 ~ Mr. Greear: To the action of the Court in

overruling the motion to strike the evidence, the
defendant by counsel duly and properly excepts.

INSTRUCTION A "WASOFFERED TO THE COURT BY
THE COMMONWEALTH.

Mr. Mullins: ,Defendant by counsel objects to the glvmg
of Instruction A for the following reasons: first, the instruc-
tion has two paragraphs and we will discuss those two para-
graphs separately. The first paragraph of the instruction is
contrary to the law and contrary to the evidence, and there is
no evidence in this case to support the giving of Instruction
A. With reference to the second paragraph, the second para-
graph of the instruction is not a correct statement of the law
and is contrary to the evidence in this case. Specificallv the
second paragraph is contrary to the law as set forth ill Sec-
tion 58-27 of the Code of Virginia insofar as it applies to
state income tax returns.

(At this point the jury was excused for lunch, to return <it
1 :00).

Moreover, the instruction is contrary to the law as set
forth in the Internal Revenue Code of 1954, Sectfon 6065 and
the similar section of law applicable to F'ederal income tax
returns prior to the enactment of the 1954 Internal R,evenue
Code. Furthermore, the income tax returns themselves are
the best evidence. No conies or any specimens have been
filed in this cause or introduced by the Commonwealth. The
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income tax returns if relied upon by the Commonwealth as
its criteria in this case could only be the best evidence, and

those returns could be subpoenaed from the State
page 155 ( Department of Taxation by the attorney for the

Commonwealth, which was not done~ Those re-
turns were the best evidence particularly in this case, and
there is no evidence that any of those returns were made
under oath, inasmuch as the returns themselves were not
filed, exhibited or testified about in completeness. And the
giving of the instruction with reference to that would only
let the jury speculate as to what was in the returns and the
language of the returns and would be prejudicial to the de-
fendant. ,Ve say the instruction offered is contrary to the law,
contrary to the facts and contrary to the evidence and is an
improper sta.tement of the law. '
Mr. Asbury: This is the same question that was involved

a minute ago and Your Honor overruled the motion to strike
the evidence, and this is the law. Of course, the best evidence
is the evidence available to the Commonwealth, and in this
, case the only evidence available was the fact that she had
helped him fill out the returns a.nd worked them up for him
and took them to the post office and the Court overruled the
motion, and in overruling their motion this is 'what the Court
]leld in effect the law 'was. It doesn't say that has to be siQ,'ned;
it says the man has to voluntarily admit paternity under oath.
This is just a statement of the law as the Court def'ic1edit
a minute ago in overruling the motion to strike. The tax
returns are fil.ed under penalties of perjury, and the Court

in overruling their motion to strike s,aid in effect
page 156 ~ that this is the law.

Mr. Mullins: In repl~v thereto we chal1cwl'e
the Commonwealth to produce any authority to support their
contention. "7e have produced the authoritv, namely, the best
authority you can have, the statute of the Federal and State
Government.
Mr. Greear: The Commonwealth has been unable to show

any statement in any la,v book that because an act is done
lmder penalties of perjury that it is under oath.
Mr. Asbury: I ,,~illread from the tax returns: "I declare

under the penalties of perjury that this return, including anv
accompanving schequles and statements, has been' examined
by me and to the best of my knowledge and belief is a true,
correct and complete return."
Mr. Mullins: He is reading from the 1957 returns.
Mr. Asbury: I can get the 1956.
The Court: I tell you gentlemen, I am not certain that
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that instruction will stand up, but if it is submitted to the
jury I want to get enough in the instructions so that if the
Supreme Court should reverse it or if they should overrule it,
they will give some indication as to what the law is, and the
law could be the .way it has been mapped out here. A man
could decide either way without having much effect'so far as
his conscience is concerned, but what I want to do-we have
got the evidence in and it is an important case. It is im-
portant to each one of the people that are involved. It is
important to the man and the woman and it is important to
those children and important to the neighborhood. I think

it ought to RO to the jury, and if it were just an
page 157 ~ ordinary matter I milTht have sustained the mo-

tion to strike the evidence, but I believe this is
the kind of a case where these kids are interested; he is a
prominent doctor; it interests this woman and a whole bunch
of others, that it ought to be decided. Therefore I am going
to give this first one. I may give the others as we RO along
and then of course I will give appropriate instructions for
the defendant, except I want one written stating the way the
v,erdict should be for the defendant.
Mr. Greear: To which action of the Court in giving In-

struction A, the defendant by counsel duly and properly
excepts.

INSTRUCTION B WAS OFFERED TO THE COURT BY
THE COMMON,iVEALTH.

Mr. Mullins: Please the Court, the defendant by counsel
objects to Instruction "B" because the instruction is not a
correct statement of the law applicable to this case and the
instruction is contrary to the law and contrary to the evi-
dence. There is uncontradicted evidence in this case that the
prosecutin,g witness is a woman of loose morals; and the un-
contradicted evidence is that these children were born dur-
ing the time she was lawfully married to one Atler Stanley
and the children are presumed to be his children; and the
presumption can be overcome only by very strong and con-
vincing evidence, and if that presumption is overcome then
it would show these children were born under the most favor-
able theory to the Commonwealth under the circumstances to
make them illegitimate. The Court in the case of Brown v.

Brown which I previously cit'ed to Your Honor
page 158 ~ stated the common law says that the father is

under no duty to support his bastard children. And
under the evidence in this case, the evidence in this case most
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favorable to the Commonwealth, these children at most could
be only illegitimate or bastard children and there is no duty
on the father to support them. And the statute says that if
the father admits in open court that he is the father of the bas-
tard children or illegitimate children or that he voluntarily
enters into a writing under oath that he is the father of the
children, then in that case only could he be held liable for their
support. This Instruction" B "excludes all those elements
and we feel it is not for those reasons a correct statement of
the law applicable to this case and should be refused, and to
give it would be prejudicial to the defendant.
Mr. Asbury: Your Honor, please, this instruction came

from Section 20-61 of the Code of Virginia. Of course it is
true they had to find under Instruction "A "-all these in-
structions go together, and "A" defines under Section 20-61
when he could be made to support them. Then under 20-61
his penalty if they believe he did or think it, under Instruc-
tion "A," it says he shall be punished hy a fine not exceeding
$500.00 and sentence the said defendant to the State Convict
Road Force for a period of not less than ninety daYRnor
more than twelve months, or both; or in lieu of the fine be-
ing imposed, you may require the said defendant to suffer a

forfeiture of an amount not exceeding One Thou-
page 159 r sand Dollars. That is exactly right out of the

Code of Virginia.
Dr. Mullins: In reply to that, that section clearly states

that applies onlv when there is no question as to who the
father of the children is and born in lawfnl wedlock and has'
no application to this case, whieh is a different situation.
Mr. Asbury: I would like to tRke the last sentence off that.

(Last sentence mrtrked off the orig'inRIinstruction as given).
Mr. Greear: ,Ve have the same objection to the instruc-

tion with the last sentence taken off as we had with it before.
The Court: I am not certain about it by anv means, but I

want to g'ive it so it 'will come to an enn, and T W~lJ1tto put
enou,2'hin here that they could find for the ulaintiff, with the
idea that if that is none, of comse, the motion could be made
to set aside the verdict, and if I (lon't do it vou can appeal. I
want to get all the elements in so every point can be covered
on both sides. It is a new thinrr to me Rnd I see whRt the
statute is, and my mind isn't as clear on it as I would like it
to be, but I think I have heard abont all the law applicable:
it has been quoted, and I think I undprstand what it is. but
just what the law in Virginia would be afterwards I don't
know. I will give Instruction "B."
Mr. Greear: To which action of the Court in giving 1n-
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.,struction '" B," the defendant by counsel duly and properly
excepted.

page 160} lNSTRUCTION" C" WAS OF'FERED TO THE
COURT BY THE COMMONvVEALTH.

Mr. Mullins: The defendant by counsel 'while admitting
that ordinarily this 'would be a correct statement of the law,
it is not applicable to this case~ 'lVe f,eel the question to be
decided in this case is entirely a legal question and nothing
for the jury to decide, and under the la,v and evidence in this
case it would be the duty of the Court to strike the evidence.
Mr. Greear: And further it is not a proper statement of

the law with reference to the credibility of witnesses.
The Court: I am going to give Instruction" C."
Mr. Greear: To which action of the Court in giving In-

struction "C" the defendant by counsel duly and properly
excepted.

INSTRUCTION "D" WAS OFFERED TO THE COUHT
BY THE COMMONWEALTH.

:!\fl'. Greear: Defendant by counsel objects to Instruction
"D." It is not a proper statement of the law. It is an in-
struction taken from a 'lVest Virginia case and not approved
in Virginia and is argumentative. ,
Mr. Asbury: I will 'withdraw it and offer Instruction "D-

'1. "
Mr. Greear: The defendant by counsel objects to Instruc-

tion D-1 in that it is improper in those words. 'lVe believe it
is a correct statement of the law with reference to reasonable
doubt, but we object on the gTound that the Commonwealth
is not entitled to any instructions in this case because it has
failed to prove a case under the statute in Virginia an(l J1RF:11 't

introduced any writing under oath by which this
page 161 r defendant acknowledged these children were his.

The Court: I will give Instruction "D-l."
Mr. Greear: To which action of the Court in giving In-

struction "D-1" the defendant by counsel dul~Tand properly
excepts.

INSTRUCTIONS D-1, D-2 and D-3 WERE OFFERED TO
THE COURT BY COUNSEL FOR THE DEFENDANT.

Mr. Asbury: I have no objection to Instruction D-l.
The Court: Instruction D-l is given.
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Mr. Asbury: The Commonwealth objects to Instructions
D-2 and D-3 on the grounds they are contrary to Instruction
" A" which has already be,en given and tries to place on the
jury the duty of determining the law in the case. Instruc-
tion "A" tells them that income tax returns are filed under
penalties of perjury and are equivalent to an oath. The
Court already rul'ed on this particular point in the motion to
strike and arguments on Instruction" A." I believe Instruc-
tions D-2 and D-3 should be refused. That is certainly not
the law.
Mr. Greear: There is no question about D-2 being the

law, is there ~
Mr. Asbury: If you would amend it to show that a paper

filed under penalty of.perjury is an oath.
Mr. Greear: This is the law and ought to be given-"no-

tary public or other officer such as a Clerk of a court of rec-
ord," they are some of the officers.
_ Mr. Asbury : That instructs a verdict for the
page 162 r defendant; both of those are erroneous.

Mr. Mullins: ,Ve argued that on Instruction
"A."
Mr. Greear : This is tbe definition of "oath." That is

what" oath" means in law.
Mr. Asbury: It might be all rig'ht if you got the last line

and a half off.
Mr. Greear: I have no objection to doing that. I thought

it would be clear to the jury if we put that in.
Mr. Mullins: In other words, if you didn't tell tIle iurv

who some of the officers authorized to administer oaths were,
the jury wouldn't know.
The Court: It looks to me like all that" such as" ou'Sht

to be out.
Mr. Greear': I have no objection to taking it off. All I

was trying to do was to make it clear to tIle jury and I was
trving to point olit some of the officers. It doesn't say that
is all of them, but" such as."
Mr. Asbury: That would entirely do away with Instruc-

tion "A." It would hav'e to be qualified to show that the
latter part of "A"-
Mr. Mullins: That is all the more reason why" A" should

be refused. We feel the Court should reconsider Instruction
" A" and refus'e it. .
Mr. Asbury: We have been throug-h all that before.

The Court: I believe if yon are g'oing to men-
page 163 r tion it if there are any other officers they SIlould118

included.
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Mr. Greear: I will offer it by striking off "such as a
Clerk, 'etc. "
Mr. Asbury:' He has written D-2 and D-3 together; both

have to be passed on together. You referred to D-3 "as set
forth above" and "No.2." D-3 might be correct if you
added" as set forth in Instruction A." That eliminates our
theory of the case. It eliminates the theory that these income
tax returns are given under the penalties of perjury, which
is equivalent to an oath, 'which the Court passed on two or
three times. If you will amend that at the end and put" or
as a writing under oath or as set forth in Instruction A."
Mr. Greear: No, we 'would be amending the statute of the

state. We are following the statute laws.
Mr. Asbury: The Court passed on this once, in the motion

and on argument of InstruCtion A. Now you ar.e trying to
get him to pass on the argument.
Mr. Greear: We are following the statute and our in-

structions follovvthe statute. '
Mr. Asbury: You argued that law on the motion to strike

and the Court overruled you and you argued it again, and
now you want to give an instruction against the rules of the
court.
Mr. Greear: I want the instruction in line with the statute

of the state.
Mr. Mullins: It is the duty of the Court to give instruc-

tions according to the statute. That is all we are relying
on.

page 164 ~ Mr. Asbury: '~Te think it is clearly erroneous
and should be refused.

The Court: I refuse Instruction D-2.
Mr. Greear: Defendant by counsel excepts to the action

of the Court in refusing to give Instruction D,-2and we will
offer Instruction D2A.

INSTRUCTION D-2A VVAS GIVEN BY THE COURT
WITHOUT OBJECTION.

(Referring to Instruction D-3): Mr. Asbury: The Court
already ruled twice that that is not a correct instruction. Vve
think that ought to be refused.
Mr. Mullins: Does the Court want to s'eethe statute again ~
Mr. Greear: This is not a question for the benefit of the

children. This is a criminal case, and that is what this in-
struction tells them. You have got an instruction that can
caus'e him to make forfeiture up to $1,000.00. The benefit of
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the children is not the issue. The question is, is he guilty of
the criminal charge ~.
,Mr. Mullins: Section 20-61.1; here is the statute that is

bas'ed on. That can be the only basis of any verdict in this
case against the defendant.
Mr. Asbury: If you amend it "as set forth in Instruction

A" as the Court construed the statute. It is up to the Court
to construe the statute, not the jury. The Court has decided
on two occasions, when he overruled your motion and when he

passed on the other instructions. I think it should
page 165 r be amended at the end by adding" as set forth in

Instruction A."
Mr. Mullins: \iVe say Instruction "A" is erroneous and

should have been refused.
Mr. Asbury: \iVearg-ued that all morning.
Mr. Greear: Kenneth won't bring in any law on it. Bring

me the law; that's all I ask, any kind, from any book. There
is no such. He is trying to get you to change the statute.
You can't change the statute; you know you ar'e .wrong and
you think you can run a "sandy."
Mr. Asbury: You are the ones trying to do it. He ruled

on it twice.
Mr. Mullins: We \vant to stay with the statute, that's all.

\iVe feel Mr. Asbury is unfair to the COl.uthying to get him-
Mr. Asbury: That's not fair.
Mr. Greear: You know what you're doing.
The Court: (Reading D-3) It doesn't make it clear to

me.
Mr. Asbury: The instruction is argumentative too.
Mr. Greear: That's the law.
Mr. Asbury: That is argument; that's not the Jaw .
. Mr. Greear: The question is, did he acknowledge these
children to be his by a paper under oath.
The Court: You put stuff in here that doesn't. register

exactly with me.
Mr. Asbury: We think it ought to he refused. .
Mr. Greear: vVe.think it ought to be given. It is up to

the Judge.
page 166 r The Court: I am going to refuse it. See if

you can't get it down where it will be a little
more clearly understood.
Mr. Greear: To which action of the Court in refusing to

give instruction D-3, the defendant by counsel duly and prop-
erly excepts. .
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INSTRUCTION D-4 ,¥AS" OFFERED TO THE COURT
BY THE DEFENDANT.

Mr. Asbury: That is the issue for the jury. They 1;\re
trying to get the Court to tell-that is a question for the jury
to decide whether or whose children they are. The Court al-
ready adjudicated that in the divorce case. They are trying
to get the Court to reverse itself in the divorce case. That is
a question for the jury whose children they are. That is cer-
tainly an erroneous instruction.
Mr. Gr'eear: There was no issue in the divorce case with

reference to the children. This ,vasn't raised, and the law
says when a man and woman are ma;rried and living together
and she has children, they are his children. They are not
always his actually, but the law says they are. They are
legitimate and they are his children. Both of these children
were born during wedlock.
Mr. Asbury: For the Court to instruct that they are an-

other man's children would have the Court passing on the
evidence and directing a verdict.
Mr. Greear: vVe are telling what the law is, and that is

the law.
Mr. Asbury: That is not the law.
Mr. Greear: Show us where the law is.
Mr. Asbury: The Court adjudicated this 111the divorce

case.
page 167 r :Mr. Greear: The child was born before they

separated according to the divorce decree.
Mr. Asbury: The divorce decree said" no children."
Mr. Greear: The divorce decree said they lived together

in Bristol until 1949.
Mr. Asbury: That is a question for the jury as to whose

children they are.
Mr. Mullins: ,¥e have a right to tell the jury what the

law is.
Mr. Greear: If .the jury doesn't know what the law is,

they can't decide the case correctly.
Mr. Mullins: The law says that; they were born in wed-

lock; they belong to their father and 11)other.
The Court: The only way D-4could be given as I see it is:

"The Court instructs the jury that the law says that the
two children involved are prima facie, the children of Atler
Stanley and his wife, Lillian Baber Stanley, but may be
changed by proper evidence" or something along that line or
"this presumption may be rebutted. by evidence" or some-
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thing to that effect. There is a natural presumption there
since Atlel~Stanley and Lillian Baber Shmley were married,
actually married and not divorced, the natural presumption
would be that these children are his, but t:p.aetis a relpittable
presumptiqli.' ' . .

Mr. Greear: I was under the impression it was a con-
clusive presumption. Mr. Mullins thinks it is a strong pre-
si:linptiqn that cim' be rebutted by Clear and ci::rhvi~cing

pfoot .. '. .
page 168 r The Court: Of co-qrse the jury would have to

believe it, whatever it is. I will refuse D-4.
Mr. Greea{:; To which action of the Court in refusing In-

struction D:4, the defelidant 'by counsel duly and Properly
excepts. . ,. . ' ..

INSTRUCTION D-5 WAS OFFERED TO THE COURT
BY T~E DEFENDANT.

Mr. Asbury: That would be th~ same objection, the same
thing in a different language, the same' as 3, 'which was re-
fused, 'but in different language, an'd the Court ruled if we
don't have the tax retur~s, if she acknowleqged t~em her
own self she could testify about them, and certainly the last
sen1ence of ifis not good:' ',' .. I.

The Court: I don't think so either, but-
Mr. Asbury: ItMnk if you take the last sentence off and

put at the elld of that" or as set forth in Instruction A" then I
think it would be right. '
Mr. 'Mullins: In reply, the defendant takes the position

that the common law is set forth' in the case of Brown v.
Brown previously pre~ented to Your Honor, which makes it
no duty upon a father to support hi!? ill~gitimate children.
Even if he admits 'that child' is his, unless he goes further
than that, he has got to comply ,vith the requisites of the
statute, namely, Section 20-61.1 by ackno~~71edg'ingin open
court, whih is not involved in this case. There hUB been no
acknowledgment, in fact, the man denies it. ~eco'ndly. if h~
admitted voluntarily in writing under oath that he 'is the
parent. No\v the statute was" desi~pled"to be strictly con-

, shued, the 'reason being that where you have a
page 169 r woman of loose morals and expensive tastes- '

. The' Court: I get all that. ' "
Mr. Asbury: He is just tryi~g to cortfuse the issues.
Mr. Mullins: There is a great danger that a won1:111of su('11

loose morals would claim this man was the f~ther of her chil-
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dren and pick out a man she felt she would get the most money
out of. ,
The Court: You have a right to argue that. ,
Mr. Mullins: I just wanted to put this in the reco~'d. The

General Assembly felt that in order to place the burden of sup-
port of an illegitimate child which is born to a woman of
questionable character, that is a matter that should not be
lightly taken, and generally the testimony of persons of that
type is very closely scanned, and in order to avoid such cases
as that one, the General Assembly provided it had to he in
writing and under oath, which would be a very solemn act,
and the writing itself is the best evidence. To permit a
woman to come in and say, "Well, he done this, but I don't
have it in writing" is exactly what the statute enacted by the
General Assembly was designed to prevent. ,V'e feel as we
previously stated, there isn't any proof at all of any writing
under oath.
, The Court: (Reviewing Instruction A for the Common-
wealth). There isn't any question but what that instruction
is opposed to the way the defendant gave his instruction.
Mr. Greear: ,V'eare following the statute and he is not

following anything.
page 170 r Mr. Asbury: Your Honor already ruled on

that and it is the law in this case. There is a lot
involved here for these little children.
The Court: I tell you what you do. Take those we have

already worked on down there to vour office and also take
those we have given for the defendant and look at the rest
of them. I don't think you need to make any changes in those,
but draw these others so they will not be diametrically op-
posed to each other.
Mr. Greear: Do vou refuse Instruction D-5~
The Court: I thiJ;k the main part of D-5is all rig'ht.
Mr. Asburv: If they add" as set forth in Instruction A,"

then it would be correct.
Mr. Greear: That is not the statute though. It is con-

trary to the statute.
The Court: (Reviewing Instruction A foT' the Common-
wealth and Instruction D~4 for the defendant). I don't
rerall any evidence other than the fact that she was married
to Stanley.
;Mr. Greear: ,V'hat do you think about D-5~ ,~TethiJJk it

should be given; it is the law; it is in line with the statute.
Mr. Asburv: It is UD to the Court to decide what the

statute is. He can't give an instruction one wav on one
hand and another way ~n the other. .'



,.
Anthony F. Distefano v. Commonwealth of Virginia 109

Mr. Gre'ear: He already has.
Mr. Asbury: No, he hasn't.

Mr. Greear: Let's either refuse it or give' it.
page 171 r All we want to do is get rid of this case.

Mr. Asbury: I think it should be refused.
Mr. Greear: I think it should be given and we have given

the Court the statute right there. What do you ,vant to do
with D-51
Mr. Asbury: I think 5 should be refused.
The Court: I think D-5 should be changed a little.
Mr. Greear: ",iVhatchange should be made, sir.
The Court: Does that have to be in writing?
Mr. Greear: That's what the statute says.
The Court: I was under the impression that there was

some evidence that he acknowledged them to h~ his, but not
under oath.
Mr. Asbury: Yes, sir. there is a paper her,e; it isn't under

oath; and the income tax retu]~ns are equivalent to an oath.
'D-5 in our opinion is wrong.
Mi. Greear: I want you to mark it "given" or "refused."
The Court: I am going to.
Mr. Greear: Let's do it, whichever you want to do.
The Court: I am going to mark it "refused" but I may

change it a little bit and give it.
Mr. Greear: To which action of the Court in refusing In-

struction D-5, the defendant by counsel duly and properly
excepted.

Instruction D-6 was offered to the Court by the Defendant.

Mr. Asbury: D-6 is objected to; that will be telling them to
disregard this other one.

The Court: I refuse Instruction D-6.
page 172 r Mr. Greear: To whicb action of the Court in

refusing D-6, tbe defendant by counsel duly and
properly excepted.

Instruction D-4A was offered to tbe court and was given
witb no objection by the commonwealth.

Instruction D.7 was offered to the court by the defendant.

Mr. Asbury: This instruction should have" as denned in
Instruction" A." I will let that go in, Judge .
. Mr. Greear: Thank you.
The Court: I will give D-7.
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Instruction D-2A was offered to the court and given 'with no
objection by the commonwealth. ' " '

Instruction D,-3Awas offered to the court by the defendant.
~ . . I .

Mr. Asbury: That is the instruction just refused, all he
did was add a few ""vordsto it, but he' still left' the defective
part in it. If he would put "as set forth in InstI:uetion A"
then it would be a correct instruction. The Court refused
this and he added one or two '''ords at the top but it didn't
correct the part that' W\lS defectIve. '.

. '. .

Mr. Greear read the instnlCtion to the court.

Mr. 4sbury: It argues the points of the 9ase. He has a
right to argue, but riot iri 'the' instruction .. ' It's tbe same
instruction.
Mr: Greear: There is no argument there, sir.
Mr. Asbur)T: Yes, sir, there' is. It is opposed diametl'~-

call}Tto Instruction "A."
page 173 ( Mr. Asbury: It comments on Instruction "B."

He will argu'e a:qd say if we didn"t have a pap,el'
under oat4, y~m ought t9 dismiss it. "
Mr. Greear: Certainly.' You will argue, "I have got in-

come tax returns and the Court says tha£ is equivalenJ to a
paper urider oath." .," ,,'
Mr. Mullins: \7if e have showed the Court the law and we

challenge the Commonwealth to show their authority. ,.
. Mr. Greear : We have challenged them sin~e this m~rning'
to produce any statement ,'of law to' back up Instruction
" A," and Y9U can't produce anything to back it up. We
thiIik our instruction' should be given and he thinks' it
shouldn't: we want you to mark it one way or the othe'r.
Mr. Asbury: He 'offered three instructions'like that, and

the Court told him to amend tlJem. ' ' , .
Mr. Greear: This doesn't mention income tax returns.
Mr. Asbury: If you want to put it on the end ther,e~
Mr. Greear: I am not goin~ to put anything on it.
Mr. Mullins: 'The Court is to pass on the- instructions.

We have got the law here to back ol1rs up. ' ,
Mr. Greear: It's just a plain statement of the law.
The Court: Thls is putting it squarely up' whether he

signed a paper under oath.
'Mr. Asbury: Yes', sir, it leav~s out if he signed one under

penalties of perjury, that that is equivalent to that. You
can't have one instruction telling one 'thing and anotlJer tell-
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ing another. That instruction leaves it lllcom-
page 174 r plete. ,

. Mr. Greear: It d6esn,'t say anything against
the iI\come tax 'arg~linent ,~t all. Thl~ tells the jury, yve a~e
not trying the case as t6 what is good for the children; 'we are
trying a criminal case. .' ',. .' ,
The Court: It might be misleadiI\g if that, is the purpo~e.
Mr. Mullins: That is the law. The criminal statute, that

is,the only way you could instruct the jury~ DoesYour ,Honor
want us to read the statute again or do you want to read
it?
Mr. Asbury: We have heen through it te~ thousand times.
Mr. Mullins: I.don't think you understand.
Mr. Asbury: You don't uTI"derstandit .
.Mr. Greear: "\iVe are not a bit uneasy: about this clIent.
The Court: I will give Instruction I)-3A:

Instruction D-8 was offered tb the court by the defendant
and was given without objection.

The Court: Do you want to g+ve it to the jury without
argument 1. '.
Mr. Asbury: Yes, sir.
Mr. Greear: Yes, sir.

In Courtroom before the Jury:

The Court: Gentlemen of the jury, the case is being sub-
mitted to you without argument by counsel. The Court will
give you the following instructions which together consti-
tute the law applicable to this case and by which you shall be
governed in arriving at your verdict from the evidence.
(The Court read the instructions) You may retire to your
room and decide the cas.e.

page 175 r (The jury retired to consider the case at 3 :27,
taking the instructions and exhibits). At 4 :00

the jury reached a decision.

The Court: Gentlemen, have you reached a verdict 1
Juror: Do we have a right to sentence him to the- road

force and if he pays the forfeiture bond for the children to
withdraw the sentence and fine~
The Court: I better take that up with the attorneys.
Mr. Asbury: They can sentence him so many months on

the convict road force and say "or in lieu thereof he shall
suffler forfeiture of $1,00Q.00."
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(The jury retired and returned with the fol~owing verdict:

"We the jury believe the defendant to be the father of the
two childr,en in' question and find him guilty of non-support
of said children and order him to forfeit $1,000.00 bond for
the sole support of children in lieu of jail sentence of twelve
months or State Convict Road Force and fine of $500.00.
W. I. Holding, Foreman.'" .. ,

Mr. Asbury: "\iVewould like to amend that ""\iV,efind him
guilty" and there at the bottom that "said jail sentence of
twelve months or state convict road force and fine of $500.00
in lieu of forfeit."
The Court: If you want to take it up on appeal, of cours-e

you can. '
Mr. Greear : We will want to make a motion to set aside

the verdict and take it up on motion day .

• • • • •

A Copy-Teste:
, '

. H. G. TURNER, Clerk.



INDEX TO RECORD

Page
,iVrit of Error and S1l,persedeas Awarded. . . . . . . . . . . . .. 1
Record 2
,IVarrant 7
Instructions . 3, 98
Motion to Set Aside Verdict of Jury, etc. 8.
Judgment-June 5, 1958 9
Notice of Appeal and Assignments of Error 1 11
"Vitnesses:

Lillian Distefano 13, 91
H. L. Dailey 41
Martha Burrell 45
J. VV.,Villiams 47
Margie Kania 49
Frances Distefano 52
Mrs. .Jessaline Scott 58
Mrs. Barbara Bartee ...............•............ 72
Alec Barrowman 75
Hiawatha Silcox 76
Mildred Steffey .....•.......... :................. 79
Lee Stanley 84
Gladys Dickenson 87

Proceedings 18, 55, 94
Verdict of the Jury 112






	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022
	00000023
	00000024
	00000025
	00000026
	00000027
	00000028
	00000029
	00000030
	00000031
	00000032
	00000033
	00000034
	00000035
	00000036
	00000037
	00000038
	00000039
	00000040
	00000041
	00000042
	00000043
	00000044
	00000045
	00000046
	00000047
	00000048
	00000049
	00000050
	00000051
	00000052
	00000053
	00000054
	00000055
	00000056
	00000057
	00000058
	00000059
	00000060
	00000061
	00000062
	00000063
	00000064
	00000065
	00000066
	00000067
	00000068
	00000069
	00000070
	00000071
	00000072
	00000073
	00000074
	00000075
	00000076
	00000077
	00000078
	00000079
	00000080
	00000081
	00000082
	00000083
	00000084
	00000085
	00000086
	00000087
	00000088
	00000089
	00000090
	00000091
	00000092
	00000093
	00000094
	00000095
	00000096
	00000097
	00000098
	00000099
	00000100
	00000101
	00000102
	00000103
	00000104
	00000105
	00000106
	00000107
	00000108
	00000109
	00000110
	00000111
	00000112
	00000113
	00000114
	00000115
	00000116
	2015-01-29 (3).pdf
	00000001
	00000002

	2015-01-29 (6).pdf
	00000001

	2015-01-29 (5).pdf
	00000001
	00000002


