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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4966

VIRGINIA:

In the Supr,eme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on F'riday
the 28th day of November, 1958.

,,
\

SWIFT AND COMPANY,

against

JEAN C. WELLS,

Plaintiff in Error,

Defendant in Error.

From the Hustings Court9f the City of Richmond, Part II

Upon the petition of Swift and Oompany, an Illinois cor-
poration, a writ of error and supersedeas is awarded it to a
judgment rendered by the Hustings Court of the City of
Richmond, Part II, on the 25th day of July, 1958, in a. certain
motion for judgment then therein depending wherein Jean C.
Wells was plaintiff and the petitioner was defendant;

And it appearing from the certificate of the clerk of the
said court that a suspending and supersedeas bond in, the
penalty of seven thousand dollars, conditioned according to
law has heretofore been given in accordance with the pro-
visions of sections 8-465 and 8-477 of the Code, no additional
bond is required.
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Filed by order Dec~1nber13th 1957.

Teste:

CRAS R. PURDY, Clerk
By IRA R. PURDY, D. C.

O. B. 38, page 392.

SECOND AMENDED MOTION FOR JUDGMENT.

The plaintiff moves the Court for judgment against the
defendant for the sum of TWENTYTROUSAND DOLLARS
($20,000.00) as he'reinafter set forth:

COUNT I.

11. That on the 22d day of September, 1956, there was
purchased by the husband of the plaintiff, as her agent, fro:rn
Lemuel T. Roberson, trading as R'oberson Super Market, a
Swift. Premium shoulder ham for us,e and consumption by
the plaintiff and her family.
2. That the defendant,. S'wift & Company, warranted as a

matter of law that the said ham was wholesome and fit for
human consumption; that the plaintiff relied upon such
warranty; that by reason of the failure of the defendant
to comply with its warranty, the plaintiff was severely in-
,jured and sustained substantial damages as hereinafter' set
forth.
. 3. That on September 23, 1956, the plaintiff prepared said
ham for cooking and placed it in. the oven in her home to
bake according to instructions on the wrappe'r, and after
said ham had been cooked, as aforesaid, the plaintiff ate
some of the ham on September 23 and 24, 1956, and within a
short period thereafter the plaintiff suffered s,evere stomach
cramps and became violently ill, and she suffered with vomit-

ing and with elevated temperature,' disturbed
page 33 ~ vision, rapid pulse and severe pain in stomach and

abdomen; and on September 25, 1956, the plain-
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tiff was taken to the Medical College 'of Virginia Hospital
for treatment and she remained there for about a week.
4. That the ing,estion of the meat from the Swift Premium

shoulder ham by the plaintiff was the cause of her gastro-
enteritis and of the illness, pain and suffering, as aforesaid.
5. That the plaintiff was injured by the unwholesomeness

and unfitness of the Swift Premium shoulder ham, which
was purchased for immediate consumption, as aforesaid, and
. as a re.sult thereof the plaintiff was required to incur medical,
doctors' and hospital bills, and the plaintiff was reqUIred to
incur other expenses.
6. That the defendant for a long time prior to the afore-

said 22nd day of September, 1956, advertised extensively
all of i.ts products in the area where the plaintiff lives
through the media of newspapers, magazines, radio and
television ..

page 34 ~
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COUNT III.
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1. That on the 22d day of September, 1956, there was
purchased by the husband of the plaintiff, as her agent,
from Lemuel T. Roberson, trading as RobeTson Super
Market, a Swift Premium shoulder ham for use and con-
sumption by the plaintiff and her family.
2. That the said Swift Premium shoulder ham was con-

taminated, diseased, unwholesome, delete'rious and otherwise
unfit for human food, and the defendant v.iolated the laws and

statutes of the Commonw,ealth of Virginia, and
page 35 ~ particularly Article 3 of Chapter 15 of Title 3 of

the Code of Virginia of 1950, as amended, and
Section 3-303 of the CodE).of. Virginia of 1950, as amended.
3. That as a result of the aforesaid violation by the de-

fendant of the aforesaid laws and statutes of the Common-
wealth of Virginia, and particula:rly Article 3 4f Chapter 15
of Title 3 of the Code of Virginia of 1950, as amended, and
Section 3-303 of the Code of Virginia of 1950, as amended,
the plaintiff became violently ill within a short period of
time after ,eating some of the aforesaid Swift Premium
shoulder ham, and she suffered with vomiting and with ele-
vated temperature, disturbed vision, rapid' pulse and severe
pain in stomach and abdomen; and on September 25, 1956,
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o the plaintiff was taken to the Medical College of Virginia
Hospital for treatment and she remained there for about a
week.
4. That the ingestion of the meat from the Swift Premium

shoulder ham by the plaintiff was the cause of her gastro-
enteritis and of the' illness, pain and suffering, as afore-
said.
5. That the plaintiff was injured by the contaminated,

diseased, unwholesome, deleterious. and otherwise unfit ham,
as aforesaid, and as a result thereof the plaintiff was required
to incur medical, doctors' and hospital bills, and the plaintiff
was required to incur other expenses~

WHEREFORE, plaintiff demands judgment against Swift
& Company for the sum of TWENTY THOUSAND DOL-
LARS ($20,000.00) for damages 'resulting to the plaintiff,
as aforesaid, and costs.

JEAN C. WELLS
By Counsel.

• • • • •
page 42 ~ INSTRUCTION NO. 1.

The Court instructs the jury that when the defendant de-
livered the Swift Premium Shoulder to Roberson Super
Market for sale to the public the defendant 'warranted to
the plaintiff that the Shoulder was then wholesome and fit
for human consumption, and the Court further instructs the
jury that if you believe from a preponderance of the evi-
dence that when the Shoulder was delivered to Roberson
Super Market it was not wholesome and fit for human con-
sumption then the defendant failed. to comply with its war-
ranty, and if you believe that any such failure was the
sale proximate cause of any illness sustained by the plain-
tiff on September 23 and 24, 1956, and thereafter, then you
must find your verdict for the plaintiff.

M. R. D.

page 43 ~ , INSTRUCTION NO.2.

The Court instructs the jury that where a person is in-
jured due solely to the fault of one of several persons,
independent suits inay be instituted against each of such
persons but only one recovery may be had, and the issue
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for determination ,in each suit is-was the defendant in that
suit solely the cause of the plaintiff's injuries.

M. R. D.

• • • • •

page 45 r INSTRUCTION NO.4.

The Court instructs the jury if you believe from the evi-
dence that the plaintiff's failure to follow the instructions
printed on the wrapper of.the meat in question resulted in its
being unfit for human consumption, then she cannot recover
in this action.
If, howev,er, you believe from the evidence that the plain-

tiff's manner of storage, preparation and cooking of the meat
would accomplish the same safety results as would have re-
sultedffom following the instructions specified on, the wrap-
per, or if you believe from the evidence that following the
said instructions would not have prevented her illness, then
her failure to follow the instructions will not bar her recovery
if you believe 'from the ,evidence alld the other instructions
of the Court that she is 'entitled to recover.

M. R. D.

pag 57 r
•

•

•

•

•

•

ORDER.

•

•

•

•

This case came again this day to be heard upon the de-
,fendant's Motion To Set Aside 'the Ve'rdict of the Jury
rendered herein on December 20, 1957, the said Motion here-
tofore having been argued by counsel and taken under advise-
ment by the Court;
And the Court now being of opinion, for reasons set forth

in a written opinion of the Court, hereby filed as a part of the
record herein, that the Motion should be overruled j
Therefore, the Court. doth adjudge and order that the de-

fendant's Motion To Set Aside The Verdict of the Jury be,
and the same is hereby, overruled jand in accordance with the
verdict of the jury it is ordered that the plaintiff, Jean C.
Wells, do recover of the defendant, Swift & Company, an
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Illinois Corporation, the sum of Four Thousand Dollars
($4,000.00)with interest thereon at the rate of 6510 per annum
from December 20, 1957, until paid, and her costs by her in
her behalf expended incident to this proOceeding; to all of
which foregoing action, the defendant, by counsel, objects
and excepts. .
And the. Court not being informed at this time whether

an appeal by the defendant is indicated herein, the Court
doth suspend execution upon the foregoing judgulent
rendered against the defendant herein for a period of one
hundred and twenty (120) days from the date of this order,
July 25, 1958, and if a petition for a Writ of Error from
and supersede'a-s toOthe aforesaid judgment is presented to

the Supreme Court of Appeals of Virginia or
page 58 r one of the justices thereof within the said 120

days then the operation of the aforesaid judgment
is suspended thereafter until the said Court 'or justice there-
of shall have acted upon the said petition; all of the fore-
going suspension of execution of judgment upon the condition
that the said defendant, or someone for it, within 42 days
from the date of this 'Order shall enter into bond in the penalty
of $7,000.00with surety to be approved by the Clerk of this
Court conditioned and payable qS the law applicable hereto
directs.

Enter 7/25/58.

M. R. D.

page 59 ~
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•
Filed by order July 25th 1958.

Teste:

CRAS. R., PURDY, Clerk
By IVA R. PURDY, D. C.

O. B. 39 page 211.

OPINION.

Doubles, J. This' is an action by the plaintiff against the
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defendant to recover for damages sustained by the plaintiff
as a result of eating a meat product (a picnic shoulder)
packed by the defendant. The jury returned a verdict of
$4,000.00 for the plaintiff, which the defendant has moved
to set aside.
The plaintiff's Motion for Judgment was in three counts:

(1) Implied \Varranty, (2) Negligence; (3) Violation or
Virginia Pure Food La\vs. The Court struck the plaintiff's
evidence as to the latter two counts and pe'rmitted the case
to go to the jury solely upon the First Count. It is this
action of the Court that is assigned as error by the defendant.

THE FACTS.

The ,evidence establishes that the defendant, a national
meat packing house, conducts national advertizing of its
various products on a large scale-through the media of
television, radio, magazines, newspapers and by direct mail.
The particular product involved in this litigation (a picnic
shoulder) had not been the subject of adv,ertizing for several
years prior to the occurence involved herein. It appea:rs that
the advertizing budget of the company is allocated among
the 200 or more products of the company as the judgment
of the advertizing department dictates and that in advertizing
one product the company hope that people "will buy a lot of
other Swift products, too." (R., p. 322) The plaintiff had

seen Swift Company advertizing on numerous oc-
page 60 r casions, lik,ed the television programs, knew that

Swift products were good, and continued to buy
them. (R., pp. 96-100)
On Saturday, September 22, 1956, the husband of the plain-

tiff went to Roberson's Super-Market around Noon and did
the family marketing. On the list prepared by his wife
was" a picnic ham' '-so he bought a Swifts Picnic Shoulder
smoked ham. The item was in the regrigerated meat case
of the grocer in its original cellophane wrapper. He took
the product home, a five-minute trip, and it was put in a
General Electric refrigerator immediately. There it stayed
until after church on Sunday; it was then cooked thoroughly,
cooled, a slice eaten by the plaintiff, followed later in the
day by illness of the plaintiff. The following day the plain-
tiff and all other members of the family who ate portions of
the product became ill; the plaintiff being hospitalized for
six days. This illness was caused by the presence in the
product of staphylococcus enterotoxin.
Enterotoxin (a toxin poisonous to the intestinal tract)

is an excretion resulting from the multiplication of staphy-
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loccus organisms. This organism isa common one to the
skin, mucous membrane and nasal facings of man, and is
found on the skin of some animals. The organism does not
multiply under refrigeration and is killed by cooking tem-
peratures. Under room temperatur,es it will multiply and
give off the poisonous enterotoxin-and if the meat product
is later cooked, the staphyloccus organism will be killed, but
the enterotoxin previously formed will r,emain unaffected
and will poison the human 'who eats the cooked meat.
The theory of the plaintiff, which was believed by the

jury, is that this enterotoxin was created in the meat product
while it was in custody of the defendant and before it was
delivered to Roberson's Super-Market. The evidence on

behalf of the defendant established that it was not
page 61 r negligent, and as stated before; the Court struck

the evidence as to Count 2 and so instructed the
Jury.

THE ISSUE.

May the consumer of a wrapped meat product sue the
manufacturer thereof, who is not the immediate vendor, on
the theory of breach of implied warra,nty of wholesomeness,
when there is no privity of contract between them 1

VIRGINIA CASES.

In Col011ll~av. Rosedale Dairy Co., 166 Va. 314, (1936),
the father of the plaintiff purchased from the defendant
milk processed and sold by. the defendant The plaintiff
became ill due to drinking the milk which "vas contaminated
with Malta fever germs. The Court held that the defendant
had breached an implied warranty of wholesomeness, but
that the plaintiff was not of a class who could sue thereon.
The theory of the decision was that an implied warranty
was a contract, and that those not in privity could not sue
for its breach. '
It may be noted in passing that. the Court specifically

limited its holding to the case at bar, saying:

"\Vhat is said to be limited to the facts in this case. We
have not undertaken to pass upon the liability of * * * manu-
facturers who in final form and original packages send their
product abroad to the gene-ral public. That was the case in
Norfolk Coca-Cola Bottling Work v. Krawsse, (1934) 162
Va. 107, 173 S. E. 497: It was a tort action and liability



Swift and Company v. Jean C.Wells 9

on contract was left open. It is still open. The rule which
applies to it mayor may not apply to retailers in domestic
trade." 166 Va. 314 at 321, 322.

In the Colonna Case the action was by a consumer, not in
privity, against the retailer. In making the above reserva-
tion as to actions against a food manufacturer, the Court
may have had in mind the possibility of holding such a
manufacturer liable to a consumer even in contract on some
one of the fictional theories of privity of contract used by
courts of other jurisdictions "\vho,feeling bound by a rule

that actions on implied warranties were ex CO1'/,-

page 62 r tract~~, have resorted to all sorts of fictions to
establish privity of contract between a manu-

facturer and consumer.
In Kroger G1'ocery <C/; Ea,king Co. v. Dunn, 181 Va. 390

(1943) the Court, in holding that the immediate vendee of a
ham purchased from the defendant vendor could recover for
a breach of implied warranty of wholesomeness, nevertheless
reaffirmed its statements made in the Colonna Case with \
respect to those who were not in privity of contract with the
defendant. .
Thus in both the Colonna Case and the Kroger Case, the

defendant was the retail vendor and not the manufacturer.
In duPont Co. v. Universal MOt~lding Products Corp., 191

Va. 525 (1950) the Court had before it a question as to
whether a count for breach of implied warranty of fitness
of paint materials could be joined with counts alleging fraud
and negligence. The Court, holding that there was no mis-
joinder, took occasion to repudiate what had been said in the
Colonna Case about implied warranty arising out of con-
tract, and went on to review earlier Virginia cases to
establish the fact that actions for breach of implied warranty
sounded historically in tort, and may be joined with other
counts ex delicto. The action was by the immediate vendee
against his vendor, therefore one cannot say it holds that
a remote sub-vendee or nltimate user or consumer may sue
the original manufacturer. However, there can be no qus-
tion but that it holds actions on implied warranties to be
ex delicto or ex contractu at the plaintiff's election. There-
fore it is bound to establish the rule that when sued on ex
delicto, no privity of contract is necessary.
In view of ,,,hat was said in the duPont Case, one is a little

disturbed to see a remark made in the later case of H. M.
Gleason .& Co. v. lnternati,onal Ha,rvester Co., 197 Va. 255
(1955) in which the purchaser of a "fifth wheel" used in
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attaching trailers to trucks sued both the retailer
page 63 r and the wholesaler for breach of implied wa~ranty

of fitness thereof when it failed to 'Nork properly
causing the equipment to overturn. The trial court struck
the evidence as to the wholesaler, and there was a recovery
against the retailer. The Supr,eme' Court, in affirming the
judgment, said: '

"It is manifest from all the circumstances that * * * (the
plaintiff) relied upon * * * (the retailer) to furnish a fifth
wheel suitable for the purposes intended, and an implied
warranty to that effect resulted."

Thus far there is no difficulty, and the Court could have
stopped there on the express,ed comment that the purchaser
relied upon the retailer, which can be taken to mean that he
did not rely upon any duty of the wholesaler. But the Court
went further and saip.:

"So far as * "" "" (the wholesaler) is concerned, want of
privity of contract 'with"" * * (the plaintiff) is a complete
defense to the charge that it was guilty of the breach of an
implied warranty."

, Here we find the Court slipping back into the language
used in the Colonna Case which only five years before had
been repudiated in in the duPont Case.
The situation thus presented is this. In 1950, after the

decision in the duPont Case, the reasoning in the Colonna and
other food cases had been repudiated, and no privity of con-
tract was necessary. As to commodities other than food (e. g.
paint) the same would be true, viz. a suit ex delicto could be
maintained for breach of implied warranty-and if ex delicto,
certainly no privity of contract could be required. Then
comes the 1955 remark gratuitously volunteered in the
Gleason Cas"C,that in the sale of machinery, privity of con-
tract is required if the purchaser sues a wholes'aler-and it
may be presumed that the Court would have included the
manufacturer as well, although this is not necessarily true.
In the dilemma created by the foregoing, the Court is of

opinion that in Virginia the question in cases involving com-
modities other than food is in a state of confu-

page 64 r sion ;-that in food cases the question of liability
of the manufactur,er upon implied 'warranty is still

an open one: '
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OTHER JURISDICTIONS.

11

When one looks to the cases from other jurisdictions one
may find authority for any proposition he wishes to assert.
Most of the older cases contain remarks similar to those
found in the Colonna Case; on the other hand the distinct
trend of the recent cases is to the contrary.
It must be recognized that with respect to implying war-

ranties in the sale of foodstuffs, the law since the ,earliest
times has made a distinction between foods and other articles
of commerce. As far back as 1266 A. D. it was provided in
England "It is ordained that none shall sell corrupt vic-
tuals." (51 Hen. III, stat. 6). The ,early English decisions
held repeatedly that an action on the case lies against the
seller of corrupt food whether the same was warranted
to be good or not. See a note in 72 Eng. Reprint 254; Roswel
v. Vaughan, 97 Eng. Reprint 196.
The foregoing principle, so well known to the common law,

was adopted by the early decisions .in America. The reason-
ing of the early decisions and adher.ed to in later cases
shows clearly that in the sale of foodstuffs there is a type
of implied warra.nty peculiar to that commodity and quite
distinct from that implied in other sales. It was not based
upon reliance by the buyer on the seller's representations,
nor upon the seller's skill,-but was based squarely upon the
public policy of protecting public health. And when it is
said that .a right of action springs from such an implied
warranty, the wa:rranty is not the more modern warranty
springing from contract-but is from the duty ,existing ex
de,licto imposed by law to protect public health.
The erroneous remarks in many of the cases, including the

Colonna Case in Virginia, to the effect that an action for
breach of implied warranty is an action ex con-

page 65 r trac,tu and there must be privity of contract be-
tween the plaintiff and defendant, is attributable

to the failure of such courts to appreciate the genesis of the
whole doctrine of implied warranty. As observed earlier
herein, the Virginia Supreme Court of Appeals had cor-
rected this error and had repudiated the erroneous remarks
made earlier in the Colonna Case. See duPont deNemours
and Co. v. Universal Moulded Products Corporation, 191
Va. 525 1950), where, after tracing the history of the doc-
trine, the Court said:

"Expressions in the (Colonna Cas,e and the Kroger Case)
relied upon by the defendant to sustain its contention that
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the're was a misjoinder of courts, are purely dicta and con.
trary to previous Virginia decisions."

A well-reasoned case directly in point is that of Decker v.
Capps, (Texas) 164 S. W. (2d) 828, 142 A. L. R. 1479.
There the defendant company manufactured and sold certain
sausage advertized as being suitable for human consumption
under the trade name "Cervalet," which sausage was
wrapped in a cellophane package. The sausage in question
was sold by the defendant to a retail grocer, who in turn sold
it thr,ee days later to Mr. Capps. Members of M'r. Capps'
family ate it and were poisoned thereby, one child dying
and others becoming seriously ilL Suits were instituted by
Mrs. Capps (wife of the purchaser) for injuries sustained
by her and on behalf of the childr,en. The jury found that the
defendant manufacturer was free from negligence, but that
through unavoidable accident the meat became contaminated
during the p'rocessing ther,eof. A judgment in favor of the
plaintiffs was affirmed. Pertinent portions of the opinion,
some of which has been used heretofore herein, are as fol-
lows:

"* * * vVe think the manufacturer is liable in such a case
under an implied warranty imposed by ope'ration of law as a
matter of public policy. We recognize that the authorities
are by no means uniform, but we believe the better reasoning
supports the rule which holds thElmanufacturer liable. Lia-

bility in such case is not based on negligence, nor
page 66 r on the usual implied contractual warranty, but

on the broad principle of the public policy to pro-
tect human health and life. It is a well-known fact that
articles of food are manufactured and pliwed in the channels
of commerce, with intention that they shall pass from hand
to hand until they are finally used by some remote consumer.
* * * It seems to be the rule that where food products sold for
human consumption are unfit for that pU'rpose, there is
such an utter failure of the purpose' for which the food is
sold, and the consequences of eating unsound food so dis-
astrous to human health and life, that the law imposes a
warranty of purity in favor of the ultimate consumer as a
matter of public policy."

The Court then cites many, cases pro and con upon the
question, and continues:
, 'There is a growing tendency, however, to, discard the

requirement of privity and to hold the n1anufacturer liable
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directly to the ultimate consumer. (Citing an array of
cases)
"Many of the Courts which have allowed a recovery where

there was no direct contractual relationship between plaintiff
and defendant have done so by indulging in fictions, such
as pr,esumed negligence, fraud, assignment of cause of action
from dealer to consumer, third party beneficiary contract,
and agency of the buyer for the consumer. * * * Such
authorities but evidence the efforts made by the Courts to
place absolute liabiHty on the manufacturer and vendor of
products to the consumer for damages caused by impurities.
therein. Such fictions are indulged in merely because it is
thought necessary to do so in order to get away from the rule
which requires privity of contract where recovery is sought
on an implied warranty growing out of a contract. We be-
lieve the better and sounder 'rule places liability solidly on the
ground of a warranty not in contract, but imposed by law
as a matter of public. policy.

"* * * A party who processes a product and gives it
the appearance of being suitable for human consumption, and
places it in the channels of commerce, expects someone to
consume the -food in 'reliance on its appearance that it is fit
for human consumption. But a modern manufacturer or
vendor does even more than this under modern practices.
He not only processes the food and dresses it up so as to make
it appear appetizing, but he uses the newspape'rs, magazines,
billboards and the radio to build up the psychology to buy
and consume his products. The invitation extended by him
is not only to the housewife to buy. and serve his products,
but to the members of the family and guests to eat it. In
fact, the manufacturer's interest in the product is not ter-
minated when he has sold it to the wholesaler. He must get
it off the wholesaler's shelves before the wholesaler will buy
a new supply."

page 67 r CONCLUSION.

In so far as the manufacturer of a food product put onto
the market in a sealed container or wrapper is concerned,
the Court subscribes to much of what was said in the Texas
Case above quoted. There may be 'room for distinguishing
such a product from one not sold in such a sealed container
where deleterious substances could readily contaminate the
product after it leaves the hands of the manufacturer. Also
in cases of machinery which might readily be damaged while
, in possession of a deale'r after' it leaves the hands of the
manufacturer. But where contamination of a food product
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sets in while the product is in the hands of the manufacturer,
and he seals this contamination in and puts the product into
the streams of commerce, public policy demands that a
warranty be implied on his part to the wOTldthat the product.
is what he impliedly represents, viz, that it is fit for human
consumption; and this even though the misrepresentation be
an innocent one. In this respect it is not unlike the rule in
Virginia that scienter is not necessary to f'raud, and that the
ex delicto action of deceit may be brought upon a misrepre-
sentation of fact even though it be an innocent one.
For the reasons heretofore stated the Court is of opinion

that the Motion to set aside the verdict must be overruled.

July 24th, 1958.

page 68 r
• • • • •

Filed in Clerk's OfficeSeptember 4th .1958.

Teste:

CRAS .. R. PURDY, Clerk
By IVA .R. PURDY, D. C.

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.

To Charles R. Purdy, Esquire
Clerk, Hustings Court of the
City of Richmond, Part II

Richmond, Virginia

Defendant Swift & Company hereby notes an appeal from
judgment entered on July 25, 1958, upon verdict of the jury
on behalf of the plaintiff and against the defendant in the
sum of $4,000,with interest from December 20, 1957, and de-
fendant hereby signifies its intention of filing petition for
writ of error and supeTsedeas with the Clerk of the Supreme
Court of Appeals of Virginia or with one of the Justices of
that Court within the time prescribed by law.
Defendant assigns the following errors:

1. Failu'r,e of the trial court to sustain defendant's de-
murrers to the motions for judgment.
. 2. Failure of the trial court to strike the evidence relating
to Count I of plaintiff's second amended motion for judg-
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ment on the ground that there was no privity of

page 69 r contract between plaintiff as a consumer of a
Swift Premium Picnic Shoulder and defendant as

the processor of the shoulder.
3. The granting by the tria1 court of Instructions Nos. 1, 2,

3, 4, 5, 6, 7, 8 and 9, and refusal of the trial court to grant
Instruction F, all on the ground that there was no privity of
contract between plaintiff and defendant, and therefore there
was no issue of fact for submission to the jury.

4. Refusal of the trial court to set aside the verdict of the
jury and enter up final judgment for the defendant on the
ground that the v,e'rdictis contrary to the law and the evi-
dence.

SWIFT & COMPANY
By ARCHIBALD G. ROBERTSON

LEWIS THOMAS BOOKER

page 70 r
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Filed in Clerk's Office'September 12th 1958.

Teste:

eHAS. R. PURDY, Clerk
By IVA R. PURDY, D. C.

ASSIGNMENT OF CROSS-ERROR BY PLAINTIFF.

To: Charles R. Purdy, Esquire
Clerk, Hustings Court of the

City of Richmond, Part II
Richmond, Virginia

The plaintiff assigns as cross-error the following:

1. The error of the trial court in sustaining the defend-
ant's motion to strike the evidence relating to Count III
of the plaintiff's second amended motion for judgmen.t,

(a) For the reason that under the facts of this case the
plaintiff has a right of action against the defendant under the
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Frank H. Wells.

laws and statutes of the Commonwealth of Virginia and
particularly Section 3-303 of the Code of Virginia of 1950, as
amended, and the Virginia Food Act, Section 3-306 et seq.
of the Code of Virginia of 1950, as amended.
(b) For the reason that there was evidence to go before the

jury to support the allegations of Count III of the plaintiff's
second amended motion for judgment upon which the jury
could have found that there was a violation of the statutory
duties imposed by the laws and statutes of the Common-
wealth of Virginia and particularly Section 3-303 of the Code

of Virginia of 1950, as amended, and the Virginia
page 71 ~ Food Act, Section 3-306 et seq. of the Code of

Virginia of 1950, as amended.
(c) For the reason that the verdict of the jury for the

plaintiff under Count I of the second amended motion for
judgment conclusively establishes the fact that there was a
violation of the statutory duties imposed by the laws and
statutes of the Commonwealth of Virginia and particularly
Section 3-303 of the Code of Virginia .of 1950, as amended,
and the Virginia Food Act, Section 3-306 et seq. of the Code
of Vi'rginia of 1950, as amended, and, under the evidence,
the jury would have had to find such a violation.

JEAN C..WELLS
By EMANUEL EMROCH

CHARLES P. ROSNEE

• • • •
FRANK H. ""\TELLS,

was called as a witness on behalf of the Plaintiff and, being
first duly sworn, was examined and testified as follows:... • •
Q. Do you recall purchasing any food products from the

Roberson Super Market in September, 1956~
A. Yes, sir.
Q. Before you went to that market, was any paper handed

you by your wife ~
A. Yes, sir.

page 3 ~ Q. ,Vhat was the nature of that paped
A. The grocery list.

Q. What was on that list, do you recall ~
A. 'Vell, the usual things, I imagine. I don't recall all of
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it. I know it was a shoulder-a ham marked down on it a.nd
the meat and all for the week.
Q. Do you recall some of the other items you purchased

that were on the list~
A. I think it was some mayonnaise, bread, canned food,

stuff like that.
Q. Now, who asked,you to go to the-or how did you hap-

pen to go to the Roberson's Super Market to purchase this
shoulder and other products ~
A. My wife. My wife asked me.
Q. Who gave you the money with which to purchase the

,products~
A. My wife.
Q. Now, about what time of day did you go to, Roberson's

Super Market ~
A. Sometime before 12 0 'clock. I couldn't tell exactly.
Q. And ho"v far is Roberson's Super Market from your

home, Mr. \¥ells ~
A. I imagine it's two city blocks.
Q. Did you purchase a shoulder ham at Roberson's Super

Market~ ' ,
page 4 r' A. Yes, sir.

Q. Do you remember the date ~
A. The 22nd.
Q. Of what mon.th,~"...~,.,.---_
A. September.
Q.\Vhat yead N'. ","
A. 'Fifty-six. #/'L ••..

Q. What type of shoulder did you purchase, what-
A. Swift Premium.

page 6 r

•

•

•

•

•

•

•

•

•

•
Q. After you purchased the Swift shoulder from Rober-

son's Super Market and left the Roberson's Super Market,
where did you go~
A. Home.
Q. How lon~ did it take you to get home~
A. ,Under five minutes.
Q. And what was done with the shoulder after it reached

YQurhome~
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A. Put in the box.
Q. And what was done with the shoulder after it reached

your home~
A. Put in the box.
Q. What type of box~
A. General Electric refrigerator.
Q. What model was it, do you know~
A. 'Fifty-six, I think. I think it was new at the time.
Q. You say you think it was a new refrigerator~
A. Yes.
Q. Who placed it in the box1
A. My wife.
Q. When it was placed in the box do you know whether the

wrapper was still on the ham-on the shoulder 1
page 7 r A. I am 'pretty sure it was.

Q. Now, do you recall when you next saw the
sho"ulder1
A. Well, probably saw it in the box before then,' but that

was Saturday, and my wife took it out of the box after we
come home from church Sunday to fLx it.
Q. 'Vho went to church ~ .
A. My wife and two boys and myself.
Q. And what are their names ~
A. Bruce Carson 'Vells and Dean William Wells.
Q. How old is Bruce ~
A. He is four now.
Q. How old is the other boy~
A. Two and a half, I think.
Q.How old was Bruce in September,'1956~
A. About three.
Q. Were you in the home on Sunday after your wife came

home from church, that would be September 23rd, 19561
A. Yes, sir.
Q. After the ham was cooked did you eat any of it on Sun-

day, September 23rd 1
A. No, sir. ,
Q. Did you eat any of the ham on Monday, September

24th?
A. Yes, sir.
Q. Where were you when you ate that ham ~

A. I was in a house out on the 'Vest End work-
page 8 ring, took it on my lunch.

Q. You were working in a house on 'Vest End ~
A. Yes, sir.
Q. Setting tile ~

I • -
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A. Yes, sir.
Q. And what else did you eat for lunch 1
A. Bologna sandwich and a ham sandwich and a lunch

cake, Pepsi-Cola.

Mr. Robertson: A whaU
The Witness: Lunch cake.

By Mr. Emroch:
Q. Did you work all that afternoon ¥
A. No, sir. .
Q. Why not¥ r

A. I got sick along about two 0 'clock and had to be brought
home.
Q. What was the nature of your sickness ¥
A. Vomiting.
Q. And you went home at two o'clock¥
A. Yes, sir.
Q. And how long did your sickness continue ¥
A. About five, I think.
Q. About five 0 'clock.
A. About five 0 'clock.

Q. Well, between the time you got home at two
page 9 ~ 0 'clock and five 0 'clock was any of the ham eaten by

anyone else in the house as far as you know1
A. Yes, sir, my wife ate some hambisquits off of the ham

about four 0 'clock.
Q. All right, now, what happened 1 What was the condi-

tion of your wife that night ¥
A. Well, she got sick about six and started vomiting and

then a little later she started with the diarrhea .

page 10 ~

•

..
•

..
•

•

•

..
•

•
Q. While Dr. Lehmann was at the home, did anyone else

get sick in your family 1 . .
A. Yes, sir, my oldest boy.
Q. What is his name 1
A. Bruce.
Q. What was the na:ture of his sickness 1
A. Vomiting and little diarrhea.
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Q. And did Dr. Lehmann give a prescription to your wife?
A. Yes, sir.

page.11 ~
•

•

•

•

•

•

•

•

•

•
Q. Do you know what happened to your wife after she took

the medicine?
A. She still vomited, she couldn't keep it down.
Q. Was your wife taken to the hospitaH
A. The next day.
Q. About what time?
A. About twelve, somewhere around there.
Q. How did she get there?
A. I took her over.

Q. In your automobile?
page 12 ~ A. Yes, sir.

Q. Did you go into the hospital with her?
A. Yes, sir.
Q. Now, the next day, do you recall what day of the week

it was that she entered into the hospital ~
A. Tuesday.
Q. And the day of the month?
A. Twenty-fifth, I think.
Q. Of September?
A. That's right.
Q. Now, what was her condition and her appearance when

you took her to the hospital on Tuesday, September 25th?
A. Well, I was told she had dehydrated all of the moisture

out of her body and she was then drawing the moisture out of
her blood and she was in real bad condition. Her eyes were
sunk back in her head, and you wouldn't even know who she
was. In fact,-Dr. Lehmann-

• • .. • •
Q. What I want you to tell, Mr. W'ells, is what you saw and

what you observed.
A. Her eyes were sunk back in her head, and you wouldn't

even recognize her if you had seen her before, probably, she
was sick.

page 13 r Q. And do you know approximately how long
she stayed in the hospital? _.
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\ .

A. Seven days, I think.
Q. Did you visit the hospital during that time~
A. Yes, sir.
'Q. Mr. Wells, do you know whether anyone else ate any of
that ham after your wife went to the hospital ~
A. Yes, sir, my step-father.
Q. \Vhat is his name ~
A. Cloudy Truslow.
Q. Where does Mr. T.ruslow live~
A. At that time he was living in a trailer court right next

door to us.

page 15 r
•

•

•

•

•

•

•

•

•

•

Q. Now, do you know where the ham-did you stay at home
while your wife was in the hospital for that week~

page 16 } A. Not all the time, no, sir, I was visiting her,
but I stayed at the house at night.

Q. Did you stay at the house at night ~
A. Yes, sir. .
Q. Do you know where the ham stayed during that week~
A. Wednesday-it was either Wednesday or Thursday I

wrapped the ham up and put it in the freezer, out of the box,
took it out of the refrigerator and put it in the freez~r.
Q. Is the freezer a part of the refrigerator~
A. Yes, sir.
Q. NO"V, how long did it stay in the freezed
A. Till the following Saturday. '
Q.\iVhat day was that-date was thaU
A. That was September the 29th.
Q. And what happened to it on that day, September 29th ~
A. I took it to-actually, I went up for groceries at Rober-

son's Food Market, and I told them about the ham.

Mr. Robertson: Wait a minute, don't tell what he told
them, tell what they did:
The Court: What he told.
Mr. Robertson: I thought he was embarking on what he

told them. He can tell what he did.
The Court: Why can't he tell what he told therri'~
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Mr. Robertson: I reckon you are right, Your Honor. I
withdraw that.

page 17} The Court: Ithought so.
The Witness: I told him about my wife being in

the hospital and she was sick and we thought it was the ham.

By Mr. Emroch:
Q. What did he do?
A. And I was advised to go back home and get the ham and

bring it to the store.
Q. Who advised you to do that?
A. Roberson.
Q. All right, what did you do after that? Did you do that?
A. Yes, sir, I did that, brought it back up, and he split it

down through the middle with a saw, and we couldn't find
anything wrong with the ham.
Q. Did it smell ~nright?
A. It smelled all right, it tasted all right and everything.
Q. Did it look all right?
A. Yes, sir.

page 18 ~

•

' ..

•

•

•

•

•

•

•

•
The Witness: It was put in the walk-in box back of the

meat counter.

By Mr. Emroch:
Q. Did you see him do that?
A. Yes, sir, I saw him wrap both halves of the ham up and

put it in the box.

page 48 ~

•

•

•

•

•

•

•

•

•

•
Q. Who else ate the rabbit on Sunday or Monday-on Sun-

day with you?
A. Mr. Truslow, my two children and myself.
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Q. Do you know whether Mr. Truslow was sick on Sunday
nighU
A. No, sir, he wasn't.
Q. Do you know whether your two children were sick on

Susday night~
A. No, sir, they weren't.
Q. Were you sick on Sunday night ~
A. No, sir.
Q.The only one that was sick on Sunday night was your

wife, is that correct ~
A. That's 'right, Sunday evening.
Q. Now, did anyone else eat the shoulder on Sunday be-

sides your wife ~
A. No, sir.

Q. Now, what was the youngest boy's name1
page 49 r A. Dean.

Q. D-e-a-n~
A. That's right.
Q. Did he get sick at all?
A. No, sir.
Q. Did he eat some of the rabbit on Sunday~
A. Yes, sir.

• • • • •
page 50 r DR. RICHARD LEHMANN,

was called as a witness on behalf of the Plaintiff
and, being first duly sworn, was examined and testified as
follows:

page 51 ~

•

•

•

•

•

•

•

.,

•

•
Q. When you arrived at the home, in what condition did

you find Mrs. Wells ~
A. She was vomiting, complained about headache, cramps

in the stomach, diarrhea and her vision wasn't all right. She
couldn't see all right.
Q. Did you check her pulse ~
A. Yeah; it was rapid.
Q. Did you check her temperature ~
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A. Her temperat~re was slightly elevated. She was very
sick in the evening. I gave her a prescription and have her a

shot, a shot with demarol and penicillin and gave
page 52 r her a prescription with paregoric and sulfa, cr,e-

moxin.

• • • • •
page 53 r ,A. The little boy was sick, too, and I gave him a

shot, too, and husband complained also about feel-
ing sick.

Q. And what was the nature of the little boy's illness?
A. The same.
Q. "\Vhatdid he have?
A. Vomiting and diarrhea. It was the same.
Q. What type of illness did the husband complain to you

about, Mr. Wells?
A. I don't know exactly, but it was-they told me they

have eaten something and after this they felt sick.
Q. Now, on that occasion did you diagnose the nature of

the illness?
A. Food poisoning, yes.
Q. You diagnosed it as food poisoning?
A. Yes.

page 56 r
•

•

..
•

•

•

•

•

•

•
JEAN C. WELLS,

was called as a witness on her own behalf and, being first
duly sworn, was examined and testified as follows:

• • • • •

page 58 r
• • • • •

Q. Did he have a shoulder ham 1
A. Yes, he had Swift shoulder.
Q. Was it wrapped
A. Yes, wrapped good.
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Q. You have seen the Plaintiff's. Exhibit NO.1 which is
marked here. Do you identify that as being the wrapper in
which the shoulder was wrapped ~
A. Yes, sir, it is.
Q. Who placed the shoulder in the r,efrigerator ~
A. I did.
Q. And about what time of the day was it that you placed

it in the refrigerator ~
A. Between ten and noon. As soon as he gets home I al-

ways take my meat out or anything goes in the refrigerator
then.
Q. Was it wrapped when you placed it in the refrigeratod
A. Yes.
Q. "Vas the wrapper intacU
A. Yes, sir.
Q. On the meat ~
A. Yes, sir.
Q. And it was placed in the refrigetator~

Mr. Robertson: Don't lead her.

page 59 ~By Mr. Emroch:
Q. ,Vas it wrapped when it. was placed in the

refrigerator ~
A. Yes, sir.
Q. What type of refrigerator was it ~
A. 1956 General Electric.
Q. Do you know what the temperature of that refrigerator

was on that date~
A. Thirty-five.
Q. Do you have a freezer with the refrigerator~
A. Yes, sir.
Q. Where is the freezer located ~
A. The freezer is right over top the box. It's all one.big

door opens, and the freezer is a separate door inside the box.
Q. There is the.main door to the refrigerator ~
A. Yes.
Q. And the freezer is inside that main dood
A. Yes, sir.
Q. Does the freezer have a separate door on it ~
A. Separate, yes, sir.
Q. And how long did the ham and the shoulder stay in the

refrigerator ~
A. From Saturday as soon as he got home from the grocery

store until I took it out after Church Sunday.
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Q'. About what time was that on Sunday?
page 60 ~ A. Well, 12 :30.

. Q. Now, tell the jury and Court what you did
with the shoulder after you took it out of the refrigerator.
A. Well, I took it out and I took the wrapper off 0f it, and

I put it in a GuaTdian Service cookware pan and soaked it
until I changed the children's clothes and mine, and then I
washed it off and put it in the pressure cooker. And I went
by the directions of the pressure cooker and cooked it for 35
minutes under 15 pounds of pressure. And then I took it out
and took the skin off the top and put cloves a.nd brown sugar
on it and put it in the oven inside the roaster and glazed it
for about 30 more minutes. Then I took it out and set it on
the stove-top of the stove to cool to eat for dinner. I wanted
it to be cool enough, because I can't eat wild meat.

Q. ~iVhatwas that statement?
A. I said I don't like to eat wild meat, and I wanted it

cooled in time for dinner.
Q. Did you eat any rabbit?
A. No, sir. ,
Q. Mrs. Wells, I ask you to identify what this pan and

glass container is that I am holding in my hand.
A. That is Guardian Service cookware.
Q. Is that the pan in which you soaked the ham?
A. Soaked it, and then after it was cooked in the pressure

cooker I washed the pan and set it in that pan in
page 61 ~ the open to glaze it, the same pan.

Q. Now, what did you do with this pan before
you put the ham in it, or the shoulder in it? .
A. I washed it before I put it in.
Q. What is this pan that I am holding in my hand now?
A. It's a Presto pressure cooker.
Q. Presto pressure cooker. Is this the pressure cooker in

which you cooked the ham ~
A. Yes, sir.
Q. Mrs. Wells, I hand you a book called, "Recipe Book,

New Presto Cooker," which I am now holding in my hands,
and I ask you whether you went by any directions contained
in this book when you cooked your ham.
A. Yes, sir.
Q. Now, will you tell us which directions you went by in

that recipe book? .
A. This, "Picnic Ham or Plain Cut (for Boiling)."
Q. Will you read those directions as contained in the press-

ure cooker book to the jury ~
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A. For four pounds of ham use three cups of water in
cooker with rack. Wash and soak picnic ham-it says for
two hours. That is for one that was not a reputable brand
that is too salty.
Mr. Robertson: I didn't hear what she said.

The Witness: "Pour water in cooker. Place.
page 62 r ham on rack, fat side up. Close cover secur.ely.

Place indicator on vent pipe and cook 30 minutes
after stem has reached COOK position." That's 15 pounds of
pressure. "Let stem return to DOWN position. Remove skin
from ham. Cloves and brown sugar may he added for flavor if
desired. ' , .
I cooked it 35 minutes, and after I cooked it in there it was

done completely, but I put in the oven to glaze it, and I
cooked it in there at 375 degrees for another 30 minutes.

By Mr. Emroch:
Q. And what ~ontainer did you put it in in the oven~
A. My Guardian Service cookware. .
Q. This container that I am touching at this time'
A. Yes, sir.
Q. The one that you had used to soak the ham before you

put it in the pressure cooker' .
A. Yes, sir.
Q. How long have you been married, Mrs. Wells'
A. Six and a half years.
Q. How long have you been cooking'
A. Well, I cooked three or four years before I got married,

because Mama worked, and I had to cook the meals at home.
There were six of us at home.
Q. How old are you'
A. I am 25.

Q. SOyou have been cooking about 9 or 10 years,
page 63 ~ is that correct'
. A. Yes, sir.

Mr. Emroch: I ask tllat we mark the book as Plaintiff's
Exhibit NO.3.
The Court: All right, the book may be indicated as Plain-

tic's Exhibit NO.3. .

(The document above referred to was received in evidence
as Plaintiff's Exhibit No.3.) ..
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By Mr. Emroch:
Q. Now, Mrs. vVells,may I ask you, please, when you got

the recipe book that has been introduced in evidence~
A. With my cooker, inside the cooker when it was bought.
Q. Now, on the Plaintiff's Exhibit No.1, which is the wrap-

per, contains this language: "Roasting-Cooking Direc-
tions. Roasting: Place skin side up on rack in open pan.
Use no water. Roast in preheated slow oven (375 degrees
Fahrenheit) according to cooking schedule; If a meat ther-
mometer is used, roast at 170 degrees internal temperature.
Cooking schedule: ,¥eight, 4-6 pounds, total cooking tillie,
llh-3 hours."
Now, will you tell us, please, from your experience as a

cook, is there any difference, insofar as the thoroughness of
the cooking is concel~nedof the meat, between roasting a 4
pounds 5 ounce Swift Premium pork shoulder picnic in a

preheated oven, 375 degrees Fahrenheit, accord~
page. 64 ring to the cooking schedule' I have just reild you

off this wrapper, and cooking the same pork
shoulder picnic in the pressure cooker, 15 pounds pressure,
for 30 to 35 minutes ~

The Court: Don't answer it, just a mInute.
Mr. Robertson: I object to that, Your Honor. That is

one of the issues to be decided in this case by the jury ..
The Court: Now, Mr. Emroch, I -realize that you asked

her as to thoroughness, but thatrriay be ambiguous,' foo. I
think a housewife can testify as to something regarding the
comparison of cooking one way with regard to another. Ob-
viously, she can't testify to the scientific results with regard
to toxins and bacteria and what not that are involved, and I
just am a little bothered about the use of the word" thorough-
ness. " If you mean the difference between rare, medium
rare, well done, why, I. think a housewife can testify to that.
But beyond that I don't think she can.
Mr. Emroch: I mean cooked, if Your Honor please, so it

will be ready for consumption.
The Court: No-
Mr. Emroch:' Not getting to the scientific matter that we

are going to follow through later on with scientific and expert
evidence, merely for the purpose of whether the meat was
done. '
Mr. Robertson: I think, Your Honor, she has got a right'
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to say, "I cooked it the way, I thought was all
page 65 r right. It was, all right the way I wanted to eat

it," but she has got no right to say whether 'that
Presto thing is the same as this other one, because she can't
possibly know that.
Mr. Emro'ch : She says she has been cooking for ten years.

I should probably ask her this question, if Your Honor please,
whether she ,has roasted a shoulder in a preheated oven 375
degrees Fahrenheit for the period of time or approximately
the period of time fixed in this wrapper of one and a half to
,three hours for ham or shoulder four to six pounds in weight.
Mr. Robertson: That is not the question.
The Court: I know it, but I think he asked her that.
Mr. Emroch: 'Whether she has ever done it.
The Court: 'Whether she has ever done it.
Mr. Robertson: I think what we are interested in"is what

they did on this occasion.
The Court: But the question is whether you have on any

previous occasion ever cooked a ham according to the direc-
tions on this particular wrapper.
The ,Vitness : Yes, sir, I always did until I got the pressure

cooker about two years ago.
The Court: All right, now, Mr. Emroch, ask your ques-

tion.

By Mr. Emroch :
Q. Your experience in cooking-

Mr. Robertson: Now, don't lead her.

page 66 r By Mr. Emroch:
Q. From your experience in cooking Swift

Premium shoulder according to the directions in a preheated
oven up to two years ago when you got your pressure cooker,
can you tell the jury how the cooking of the shoulder up to :two
years ago in a preheated oven, 375 degrees Fahrenheit, com-
pares with the. cooking in a pressure cooker at 15 pounds
pressure for 30 to 35minutes?
A. It's about-

Mr. Robertson: I object.
The Court: That's all right. He's, turned her loose now

as to how it compares. Now she can answer' that as a lay-
woman.
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The Witness : 'Well, in my opinion it's just as done, but I
think it's more so in a pressure cooker. It's completely done
either way. ,
The Court: When you say "completely done" now, what .

do you mean~
The 'iVitness: .I mean it's cooked thoroughly all the way

through, it's well done.. .
The Court: How many times have you cooked a ham in

the pressure cooker and basted it in the oven afterward prior
to this instance ~
The Witness: I don't know, off and. on for two years.

Every time we had the shoulder after I started using the
pressure cooker.

page 67 r The Court: All right.

By Mr: Emroch:
Q. Now, what was the temperature of the oven before you

put the ham in on this particular occasion to baste ~
A.U sually 375 to 400 degrees. I usually preheat it.

The Court: I didn't understand that. What?
The Witness 375 to 400, I usually have it.
The Court: Weare not interested in what you usually

have it. We want to know what you did on this particular
occasion.
The Witness: I will say 375.

By Mr. Emroch:
Q. Three hundred seventy-five degrees. And it remained

there for how long ~
A. About 30 minutes.
Q. Now, how long did you let it cool off after you had put

it in the oven~
A. Approximately 45 minutes, until the rest of the dinner

was finished.
Q. All right, and then what did you do with the shoulder~
A. I sliced enough to eat for dinner.
Q. How much did you slice, do you remember ~
A. I ate one slice.
Q. And what else did you eat with your Sunday afternoon

dinned .
page 68 r A. I. had some fresh string beans and tossed

salad, and we had iced tea, hot rolls, creamed po-
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Q. What did you do with the shoulder after you took one
slice off of it and ate iU
A. I went ahead and put it in the refrigerator. No one

else wanted any for dinner.
Q. And what was it put on in the refrigeratod
A. On the top shelf, my meat shelf.
Q. Did you put it in any contained
A. Dish; regular plate.
Q. 'What is that~
A. Regular plate, dinner plate.
Q. Was it wrapped when you put it in the refrigerator?
A. No, sir, not then.
Q. Did you suffer any illness that Sunday?
A. I had cramps in the stomach.
Q. About what time of the day?
A. I reckon it was about four or five 0 'clock. After every-

body finished and the table was cleaned up and everything
else, I got cramps in the stomach.'
Q. And what did you do~ Did you call a doctor?
A. No.
Q. Did you take any medicine ~
A. I took a laxative later on. I figured maybe I just had

upset stoma.ch. I felt nauseated. I never thought
page 69r it was anything I ate.

Q. And after you took the laxative, what was
your condition ~
A. I "\-ventto the bathroom and I felt all right. We went

on to Mama's Sunday night.

The Court: Mr. Emroch asked you how mUQhyou ate?
The Witness: I said one slice?
The Court: That's right.
Mr. Emroch: Yes, I asked her.

By Mr. Emroch:
Q. Was the ham cold or warm when you ate that one slice?
A. Oh, it was warm.
Q. It was still warm ~
A. Yes, sir.
Q. Now, did you slice any oJ that ham the next day?
A. That morning before my husband went to work I sliced

some.
Q.. How much of it did you slice for your husband~
A. I sliced enough for his lunch.
Q. Do you know how many slices~
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A. Two or three slices, and I guess I put one slice,two
slices on the bread; all depends on how thick I sliced it.
Q. And you fixed his lunch?
A. Yes, sir.

Q. And what else did you give him?
page 70 r A. I gave, him Bologna and lettuce and tomato

. and the lunch cake and usually a piece of fruit.
Q. All right, what time of day did you see your husband

again on that day?
A. About three.
Q. How did you happen to see hiin about three 0 'clock that

afternoon?
A. He come home real sick and just as weak as he could be.
Q. Did anyone eat any of the ham that day besides your

husband?
A. ,VeIl, about four-he wasn't going to be eating supper,

so we ate early, and I ate it for supper.
Q. What did you eat? How much of it did you eat?
A. I ate four biscuits with ham on it. That's all besides

something to drink. '
Q. Now, when you sliced the ham for your husband's lunch

that day early in the morning, what did you do with the ham
after you had sliced it?
A. I put it back in the refrigerator.
Q. When did you take it back out of the refrigerator that

day?
A. ,Vhen I sliced it to eat it.
Q. ,Vhat size biscuits did you eat?

A. Those Ballard biscuits that you buy in a little
page 71 r carton. You have to cook them,

Q. Do you have to cook those biscuits?
A. Um-hum.
Q. And how much meat did you put on each biscuit, ap-

proximately?
A. Oh, I imagine a piece about that big around (indicat-

ing), little bit bigger than the biscuit.
Q. ,Vere your children at the table while you were eating

the biscuits?
A. They were sitting there, and I had fixed them something

to eat, and I was still running back and forth to my husband,
was just checking on him and see if there was anything that
he needed.

Q. Where was he?
A."He was in the bed at that time.
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Q. All right, did anyone else eat any of the ham that after-
noon?
A. My little boy, the oldest one, took a piece off that I had

left when I went in the bedroom.
Q. After you ate those four biscuits with ham on it, did

you feel any illness 1
A. I felt fine for a cOllpleof hours,. and then I felt nause-

ated, and then all of a sudden I got just deathly sick, and I
happened to be in the kitchen and had to throw up in the sink.

Then I tried to get to the-I felt a little better in
page 72 ~ a few minutes, and I started to wash the dishes,

and I got deathly sick again, and I just did make
it out the back door. And I stayed out there until I had to go
. to the bathroom, and I went upstairs, and I threw up on the
steps, and the lady upstairs had to clean that up, and from
then on I stayed in the bathroom .. I sat on the toilet and
threw up in the bathtub. And my husband called my Mama.
She stayed there and helped me until I reckon it was around
eight 0 'clock they took me downstairs and called the doctor.
And I laid in the bed, and they put two buckets by my bed. I
couldn't control it at all, and I threw up in the bed, 1had the
diarrhea in the bed, I couldn't ev,enget my head off the bed,
and I was having chills and pains in my head, my stomach
was cramping, and I just couldn't stop it, and the doctor gave
me something to stop it. I couldn't even keep the medicine
do\vn, and he give it to me every two hours all night, and it
would just come right back up. I never slept, and it just con-
tinued.
Then. around 12 or one 0 'clock Tuesday they called the

doctor and put me in the hospitaL

page 73 ~

•

•

•

•

•

•

•

•

•

•

A. Then when I got ih the hospital I still couldn't control
it. They put a bedpan under the sheet with me in the bed,
and I still couldn't even sometimes get on the bedpan. And
after I did get up and ;"valkaround, I'd go to the bathroom,
I'd throw up every time I had to use the bathroom. And
when they did feed me, they first fed me through my veins,
and they let me pitt crushed ice in my mouth, and when I did
get So I could eat, I just had awful ci'~mps, looked like it
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wouldn't-the whole time it was digesting my stomach would
just crampon me and I'd feel nauseated every time I tried to
eat. And when I was at home I had thrown up everything in
my system. I was thro'wing up blood in the bathtub and pass-
ing blood. . .

Q. Was that before you were taken to the hospital ~
A. Urn-hum, that was in the first night before the doctor

got there I was throwing up blood.
Q. How long did your condition remain like that in the

hospital ~
A. Well, I stopped throwing up that night at the hospital

after they fed me through my veins and got something in my
stomach. And I was so dry I felt like cotton in my mouth,
and they let me put that ice on my tongue, and I still had the
diarrhea the whole time I was there, and I had to use a cup,
and they took it to the lab ev,ery time.

Q. And how long were you in the hospital ~
A. It was six days I was in the hospitaL

page 74 r Q. And how long did they give yon this ice treat-
ment on your tong"ue~

A. All day that day, I think the next day. Things were so
hazy and bleary they just-things would come and go at
times, and I was just so thirsty I kept on asking for it, and
they wouldn't let me have anything to eat, not even broth,
for a couple of days. .'

Q. How long did you remain in that hazy and bleary con-
dition ~
A. I don't know, several days.
Q. ,Vas any other type medicine given you while you were

in the hospitaH
A. They kept on giving me shots, and I don't think I took

any medicine at all through the mouth, not when I first went
in. I know I got shots, but they didn't give me nothing but
the ice until it wore off.

Q. Where were the shots given to you ~
A. Mostly in my arm.
Q. And did you have any pain during that period 'of time ~
A. Yes, I had cramps in the stomach, and I had awful pains

in my head~They give me some medicine to ease my head-
ache. The whole back of my head right back here (indicat-
ing) just felt like it was going to pop off.

Q, And how long did the pains continue, Mrs. W€lls~
A. V\T ell; the pains in my. stomach would stop

page 75 r until they started feeding me, and when they give
me something to eat, then I'd get, the cramps and
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I'd feel nauseated, but the ones in my head, I still off and on
had headaches when I come home.
Q. And we'rethere any nurses in and out of your roam dur-

ing that period of time ~
A. Oh, yes, sir.
Q. What were they doing~
A. -Offand on all the time.
Q. What wer,e they doing for you1
A. Well, they was taking the specimens and trying to give

me the bedpan. They were putting the fluid in the arm, they
was giving me the shots, they was feeding me ice.., • • • •

page 88 ~

• • • • •

Q. Yau have got another suit for $20,000.00against Rob-
erson's Super Market ~

The Court: Do you know the answer to that question 1
The V\Titness: I think we have.

page 89 ~

•
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•
Mr. Emroch: That case is pending in this court and has

not been brought, and suit must be brought, if it is to be
brought at all, against Roberson's Super Market individu-
ally and Swift and Company individually and not jointly.
And this case is being tried here today against Swift and
Company, and that case is against Roberson's Super Market,
because, as I say, under the law w.ehave to sue them sepa-
rately and not together.
The Court: I will add to that, gentlemen 'Ofthe jury, the

plaintiff can only recover against one person for one incident,
and if anybody is liable in this, the plaintiff can only r,ecover
ag-aiIist that person once and could not recover against the
other 'person, and it may be that she can't recover against
either one.

• , '. • • •
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page 95 ~

" ' " ., • •
The Court: I am going to overrule the obj,ection. I am

going to let the witness answer questions as to 'what she has
seen and read.
Mr. Robertson: The defendant excepts to the ruling of

the Court for allth~ reasons stated in argument, and to
avoid interruption and delay, will not interpose 'Objections
and exception to each succeeding question and answer, but
wishes the record- to show that the defendant objects and ex-
cepts to this entire line of testimony fr'Omthis and all other
witnesses.
The Court: The Court understands that.

(Whereupon, the Court and counsel returned to
page 96 ~ the courtroom, where the following proceedings

were had:)

DIRECT EXAMINATION. (Continued)

By Mr. Emroch:
Q. Mrs. Wells, I believe I asked Y'OUbefore we adj'Ourned

for lunch whether you had a television set.
A. Yes, sir.
Q. How long have you owned a television set ~
A. Five years. ,;
Q. Do you watch television ~
A. Yes, sir.
Q. 4nd prior to September the 22nd, 1956, did you observe

anyptograms on television where there were any advertise-
ments of Swift products ~ '
A., I know of'two of them.

. '

Mr. Robertson: Get her to state the time, please. -
'The Witness: I know of two programs that I watch that
advertise Swift.

By Mr. Emroch:
. Q. 'iVill Y'OUplease state the name of those. programs ~
A. One was the Tennessee Ernie Ford program that comes

on during the day,' his 'daytime show.
Q. What time of the day did that program come on~
A. I think itwas arqund one. He is not on this year.
Q. And what was the name 'Ofthe other program ~
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,A. The Horace Hite's Band Wagon. It was a tal,ent show
that travelled across the country. That was in 1953 0 and

'54. 0

page 97 r Q. \iVhen did you see the Tennessee Ernie Ford
program on television 1

A. That was in '56 I saw his program.
Q. And can you just tell us generally the nature of the ad-

vertis'ement of the Swift products that you saw on the Ten-
nessee Ernie Ford program 1
A. Two of the singers on the program, Doris Drew and

Molly Baker would hold up the Swift products and say that
when they got off from work if they didn't have time to fix
supper, they'd use the-fix some Swift steaks or Swift pat-
ties, something of that sort.
And the Horace Hite's program, when they advertised it

they had models that come out and had a little rhyme with
Swift and with Horace Hite's last name.
Q. Were you at home around one 0 'clock in the daytime to

watch the Tennessee Ernie Ford program 1 .
A. Yes, sir.
Q. And doyou know how often it came on during the week?
A. E,very day except-well, five days a week; not on week-

ends.
Q. Now, do you read magazines?
A. Yes, sir.
Q. Will y'ou name some of the magazines that you read in

1956 pri9r to, Septemher. 1956~ '.
A. Well, it was the Redbook, the Cosmopolitan,

page 98 r Good Housekeeping, Life and Look.
, Q. Do you recall seeing any Swift advertise-
ments in any of those magazines ~
A. Yes, I remember seeing Swift advertisements in the

magazines.
Q. I hand you an issue of Life Magazine dated April 9,

1956, and I have opened the magazine to page 39, and it is a
page containing an advertisement of Swift products, and ask
you whether you recall seeing that advertisement or any ad-
vertisement similar to that of Swift products.
A. I have seen this advertisement. I have seen other ad-

vertisements of Swift. ' ,

Mr. Emroch : We would like to' introduce in evidence that
issue of Life marked as Plaintiff's Exbibit NO.5.
o The ,Court: ' So ordered.'
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(The document above referred to was received in evidence
as Plaintiff's Exhibit No.5.)

By Mr. Emroch:
Q. I now hand you-

Mr. Emroch : Well, if Your H'Onor please, this is, I be-
liev,e, the same ad but in a different issue of Life Magazine,
and we would like to introduce this issue dated June 4, 1956,
of Life Magazine and make that Plaintiff's Exhibit No.6.
The Court: Ask the witness the question.

By Mr. Emroch:
page 99 r Q. Do y'Ouidentify that advertisement of Swift

products in Lif,eMagazine?
A. Yes, sir.

The Court: Did you read it?
The \iVitness: Yes, sir, I usually look at it at home.

(The document above referred to was received in evidence
as Plaintiff's Exhibit No.6.)

By Mr. Emroch:
Q. Don't answer this question until I have asked it. \\That,

if any, influence did the reading of these advertisements and
seeing of these advertisements on ,television have on you inso-
far as purchasing Swift products.

Mr. Robertson: I think that is covered by my continuing
objecti'On,Your Honor, and exception.
. The Court: Answer, please.
The \iVitness: Well, I saw it On television frequently, and

I liked the program that I watched it 'On-I mean, they would
get the point over to you, and I read it in several magazines,
and I had used it before, and I knew it was a good product.
The Court: I didn't hear. You used w,hat?
The 'Witness: I had used Swift products bef'Oreand rec-

ognized the ad and enjoying the television program that they
sponsor.

pa~e 100 r
buy them.

By Mr. Emroch:
Q. And as a result 'Ofthatwhat did you do?
A. I continued buying Swift products, and I'd
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page 101 ~

•
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•

•

'Mr. Emroch: If Your Honor please, I believe that we
ought to have the stipulation in the record of counsel as to
the report of the Virginia State Department of H'ealth, Bu-
reau of Laboratories, and with the Court's permission I will
dictate the stipulation that: It is stipulated between counsel
for the plaintiff and counsel for the defendant that the re-
port dated October 25th, 1956, of the Virginia State Depart-
ment of Health, Bureau of Laboratories, Lab No. 27318 shall
be introduced in evidence as' Plaintiff's Exhibit NO.7.

(The document above r,eferred to was received in evidence
as Plaintiff's Exhibit No.7.)

Mr. Emroch: May I read this now~ Name: Mrs. Jean
'""1 ells. Report on sample of ham for bacteriological examina-
tion. Results: Organisms isolated: Proteus, Bacillus sub-
tilis; and Hemolytic staphylococcus aureus. Signed: Dr.
Max D. State Department of Health, Virginia .

.. .. • • •

L. T. ROBERSON,
was called as a witness on behalf of the Plaintiff and, being
first duly sworn, was examined and testified as follows:.. • .. .. •

page 103 ~ Q. Do you remember approximately the date
that you purchased this particular shoulder1

A. No, sir, not exactly.
Q. Was it in the same month of 1956 that you sold it~
A. Well, yes, sir, I would think so. We usually bought

them by the week and tried to sell them by the week. '
Q. V..,Tas the shoulder deliver,ed to your store by Swift's

truck, or did you go to the Swift Company and pick up the
shoulder 1
A. All our meat from Swift was delivered.
Q. To your store ~
A. Yes, sir.
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Q. And when this shoulder arrived in- your store, was it
wrapped or unwrapped 1
A. Well, all'the shoulders that we bought from Swift and

Company were wrapped in cellophane.
Q. And when you received this particular wrapped shoul-

der from Swift and Company, what did you do with it 1
A. We kept all of our meats-kept the dry cured meats on

refrig.eration in a case.
Q. ,Vhat kind 'Ofa case 1
A. Well, one we bad down there is a Hill, single duty.
Q. ,Vhat size 1
A. It's about 12 foot long.

Q. At wbat temperature did you keep tbe case
page 104 r 'while the meats were in it1

A. All the equipment we had, including the
case, was fixed to run from around 35 to around 40.

Q. Do y'Ourecall selling Mr. ,VeIls this particular shoulder
involved in this case?
A. I couldn't be positive whether I waited on him or not.

You see, we had several of us in the store there that were
getting up orders or waiting on customers, and I wouldn't be
positive about that.

The Court: That is not answering this question, though.
Is this a market where everybody goes through and picks 'Out
the things and pays f'Orthem through a checker when they g'O
out, or what is the way it is done 1
The ,Vitness: Everything in our store, Your Honor, is

self-s'ervice, 'with the exception of our meats. That was not
self"service. That is the type that we had to do the cutting,
or most of it. We did have some packaged self-service meat
in a self-service case.
The Court: How about the case that this product was

sold from 1
The Witness: This product that he is speaking of was in

a case that ",vehad to wait on the customer. It was not a self-
serVIce case.

By Mr. Emroch:
Q. 1835 to 40 degrees tempercature recognized

pag.e 105 r by the grocery trade as being the proper tempera~
ture to keep these meats 1 .

A. Any piece of equip:ment that a groceryman usually has,
if it's not a type that freezes a product, is kept just above a
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freezing point. Anything that they can g,et just above that
is what they usually work for.
Q. Do you recall the salesman of Swift and Company from

whom you purchased this particular shoulder ~
A. Well, Mr. Collins with Swift and Company was the

salesman that was calling on us at that time and still is with
that company.
Q. Now, from the time you received that shoulder until

the time that Mr. Wells purchased it was it kept in this show-
case ~
A. Absolutely.
Q. ",Vhat is that ~
A. Yes, sir.
Q. And did I understand you to say the temperature was

kept between 35 and 40 the whole time it was in there ~
A. That's the normal temperature on the box.
Q. And you can testify to that fact, that it was kept at that

temperature during that time~
A. Yes, sir.
Q. Now, do you recall Mr. "'VeIlsbringing the part of the

shoulder back to your store ~
page 106 r A. Yes, sir.

Q. When he brought it back to your store, what
did you do with the shoulder right at that time while he was
there~
A. I took it and walked over to where we have an electric

meat saw and cut the shoulder half in two, the part that was
left.
Q. Why did you do that ~
A. I wanted to examine the inside of the bone, the marrow

part of the meat when he brought it back.
Q. And after you did that, what did you do with,the shoul-

der~
A. Put it in the deep freeze.
Q. Did you wrap it up~

, A. It was-he brought it back in brown paper, as well as I
can recollect, and I think we just stuck it right back in that
paper and put it right in the deep freeze. .
Q. And do you recall how long it stayed in the deep freeze~
A. To the best of my recollection it was around two' or

three days. I am not positive on that, but it was in the deep
freeze from the time that he walked in the store with it until
just- ,
Q. Now, what happened after it left your deep 'freeze ~
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The Court: Let me ask you this: What temperature 18
the deep freeze kept on1

page 107 r The ",Vitness: That's from zero below.

By Mr. Emroch:
Q. What happened to it after you took it out 6f the deep

freeze 1
A. We took it over to the State Health Department Im-

mediately from the deep freeze to have it analyzed.
Q. And did you receive a copy of the report 1
A. Yes, sir.
Q. As to ""bat they found in the meaU
A. Yes, sir.
Q. Did the' sboulder stay wrapped in the cellophane during

tbe entir,e time it was in your store 1
A. Yes, sir.
Q. And was the wrapper intact as far as you know1
A. The wrapper was intact, and. so far as I know', it was

intact when it left the store. .
Q. Can you fix, Mr. Roberson, the period of time that the

shoulder was in your store from the time you r,eceived it
from Swift and Company and tbe time that you sold it to Mr.
Wells 1
A. Not exactly, sir. We usually bought picnics practically

every week. How long tbat particular picnic had been in
the store I couldn't tell you.
Q. Can you approximate the time 1

The Court: Can you give us the maximum
page 108 r time 1

The Witness: Not over two weeks,.I wouldn't
say.

• • • • •
Now, when you cut it in two, I believe you said that it was

all right as far as you could tell 1
A. As far as I could tell it was, yes, sir.
Q. Did it look all right 1
A. Yes, sir.
Q. Did it taste all right?
A. I didn't taste it.
Q. Did it smell all right1
A. Yes, sir.



Swift and Company v. Jean C.Wells

Miles E. Hench.

Q. Did the marrow part in the bone look all right as far
as you-

page 109 (. A. Well, so far a,s the nose could tell, yes.
Q. When. it came back to you were there any

cloves on it ~
A. I didn't see any. _
Q. Was there any brown sugar on it ~
A. I didn't see any brown sugar, either.
Q. I believe Mrs. Wells has got a suit against you for $20,-

000.00p.ending in this court at this time, has she not ~
A. Yes, sir.

page 110 (
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MILES E. HENCH,
was called as a witness on behalf of the Plaintiff and, being
:first duly sworn, was 'examined and tesH:fiedas follows:

page n2 (

•

•

•

•

•

•

•

•

•

Q. Dr. Hench, assume that on September 22nd, 1956, at
about 10:00.0 'clock, a. m., a Swift Premium smoked shoulder
wrapped in an intact cellophane wrapper was purchased by
Mr. Wells for his wife and was taken home by him and placed
by Mrs. Wells in her refrigerator, about 15 minutes elapsed
from the time that the smoked shoulder was taken out of the
display case in the store to the time that Mrs. Wells put the

shoulder in her refrigerator, the smok,edshoulder
page 113 ( had been in the store approximately two weeks,

no more than two weeks, in other words, no more
than two weeks had ,elapsed from the time it was delivered to
the store to the time it was sold to the ,VeIls and it had been
r~frigerl1ted between a temperature range of 35 and 40 de-
grees-
A. Fahrenheit ~
Q. -while in the store. Fahrenheit. Mrs. ,Vells put the

shoulder in her refrigerator. The temperature in. her re-
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frigerator is 35 degrees. The shoulder remained in her 're-
frigerator-

Mr, Robertson: Assuming all of these. Don't state them
as a fact.
Mr. Emroch: He started off with the word" assuming."

By Mr. Rosner:
Q. Yes, assuming all these facts; the shoulder remained

in her refrigerator until about 12 :30 or 1 :00 p. m., the follow-
ing day when it ,vas taken out, soaked for 10 or 15 minutes in
plain water and placed in a pressure cooker with three cups
of ordinary tap water; it was cooked in the pressure cooker
for 35 minutes under 15 pounds pressure; after 35 minutes,
Mrs. Wells let the steam go out by itself-
Are you writing down everything I say1

A. No, not everything, just taking what I feel is
page 114 r pertinent.

Q. -and after the steam went out she put cloves
and brown sugar on the smoked shoulder and baked it in a pre-
heated oven for another 30 minutes at a temperature of 375 de-
grees; the smoked shoulder was taken out of the oven and al-
lowed to cool for about 45minutes; it was taken out by-
A. Excuse me, would you please tell me what you have

stated following the time it was taken from the pressure
cooker and placed in a preheated ov,en1 Was that a continu-
ous process 1 She put brown sugar and cloves-

Mr. Robertson: .lam going to ask that he put" assuming"
all the time.
The Court: That is underst~od all the way through.

Q.~she put brown sugar and.eloves on the smoked shoul-
der an<;lbaked it in a preheated .oyen for another 30 minutes
at a temperature of 375 degrees; ..the smoked shoulder was
taken out of the oven and allowed to cool for about 45 min-
utes ;it was taken out of the oven by sticking a fork into the
shoulder; when the shoulder cooled off enough to eat, which
was 45 minutes, Mrs. ,lV ells ate a slice of the shoulder along
with creamed potatoes, a tossed salad and iced tea, and there
was Mrs. Filbert's dressing on the tossed salad, and some hot
rolls; Mr. ,lV,ells,two children and Mr. Wells' stepfather
didn't eat any of that shoulder at that time and they ate
rabbit instead, ~long with the other things that Mrs. Wells
ate, e'xcept the. shoulder; Mrs.:Wells put the shoulder back
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in the refrigerator after the meal; approxim~tely
page 115 r two hours after that meal Mrs. Wells had cramps

in the stomach and nausea; she took a laxative
and after going to the bathroom felt better; the following
day in the morning she took the shoulder out of the refrigera-
tor and fixed a sandwich for her husband to take to work with
him for lunch from the shoulder, and she also fixed him a
Bologna sandwich, both with lettuce and tomato; she put
the shoulder back in the refrigerator; Mr. Wells ate his lunch,
which also included a lunch cake that had some cream in it
at around 12:00 o'clock, Noon, that day and in about two
hours became nauseous, had abdominal cramps, vomited and
had diarrhea and had to come home from work; about four
o'clock that afternoon Mrs. ,li,T ells took the shoulder out of
the refrigerator again, fixed herself four sandwiches of shoul-
der and biscuits and put the shoulder back in the refrigera-
'tor; she ate all of the four sandwiches except a part of one
sandwich that her three-year-old son Bruce snuck 9ff -the
table and ate; about two hours later Mrs. Wells became vio-
-lently ill; she had severe abdominal cramps, diarrhea, nausea
and vomiting, she had slightly elevated temperature, dis-
turbed vision and rapid pulse; Dr. Lehmann was called by
Mr. Wells, and he found her in this condition when he arrived
at their home at approximately 8 :00p. m., on Monday night-
that'8 when Dr. Lehmann got there; while Dr. Lehmann, was
there he also observ,ed that the three-year-old son Bruce, who

had snitched a piece of his mother's sandwich,
page 116 r was vomiting; Mrs. Vvells did not improve over-

night and she was admitted to the MCV hospital
on Tuesday, September '21st at about 1 :00 p. m.; she had
continuous abdominal cramps, naus,ea, diarrhea, vomiting
and severe head pains; she was released from the hospital on
October 1, 1956; on the night of the day she went to the hos-
pital her husband's stepfather ate some of the-

The Court: I believe you better skip just that fellow.
Mr. Rosner : I thought that part of the evidence had been

introduced into the evidence by Mr. Robertson, and that is
why I included it in there.
Mr. Emroch: When was he sick, during vvhat period of

time 7 Tuesday night and Wednesday, in the living room of
the Wells home. .
The Court: Include it if you want to.
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By Mr. Rosner:
Q. -on the night of the day that she went to the hospital

her husband's stepfather made a sandwich out of the shoul-
der, and he, too, had cramps, diarrhea and was sick:-
A. Excuse me, was that illness immediately-

Mr. Emroch: Judge, I don't know if that came out in the-
The Court: Go ahead. You are the one that wants to do

it. Now, I warned you about it.
I am afraid he cannot answer that question.

page 117 r The Witness: I see. .
The Court: Counsel cannot answer questions.

By Mr. Rosner:
Q. -in all instances the shoulder tasted good, smelled

good and looked good; it was placed in the refrigerator and
kept there until Saturday, September 29th, when what was
left of it was taken back to Roberson's Super Market, at which
time it was cut in two by an electric meat saw being held. by
Mr. Roberson in both of his. hands; Mr. Roberson smelled
the ham, saw nothing wrong with it and could smell nothing
wrong vvith it; Mr. Roberson immediately put it into a deep
freeze which was zero or below, where it remained until it .
was delivered to the State Health Department laboratory;
the State Health Department Laboratory, from' the specimen
that had been sent to them, isolated the following organisms
from the shoulder: prote.us bacillus subtilis and hemolytic
staphylococcus aureus. . .
Now, Doctor, assuming those facts, do you hav,e an opinion'

with a reasonable degree of medical certainty as to what
caused the illness and symptoms suffered by Mrs. Wells?

Mr. Robertson: I object to that question, Your Honor,
upon the ground that it is an inaccurate and incomplete as-
sumption of the material facts in this case that are now in
evidence from the plaintiff's viewpoint. The ones that I can
remember offhand, he did not tell, I think, about the sausage

in there and the sausage that she ate or that the
page 118 r tossed salad-I believe they did say the toss,ed

salad. .
The Court: Didn't mention the ingredIents.
Mr. Robertson: Didn't .mention about eating- the chili,

didn't mention the fact that they broug-ht it back to Rober-
son's Super Market at room temperature, didn't mention
that at a number of different stages of this cooking process
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and eating process that a foOrkwas stuck into the center of
the meat up to the hilt, didn't mention aboOutthe mayonnaise,
didn't mention the fact that when she first got sick she was in
such desperate condition that she was so weakened that she
had to be supported down the steps by her husband, which I
think woOuldgo -to the credibility of some of these facts. He
. didn't mention about the rabbit in the refrigerator with the
ham, he didn't mention the fact that the way it was cut by
the meat cutter. But those are the objecions that I remember
that I recalled as they went along.

By Mr. Rosner:
Q. I will ask now to put in the assumption of the ingredi-

ents 'Ofthe tossed sa]ad that was eaten, I believe, at the meal
-whatev,er meal it was-first meal----:-

Mr. Emt'Och: Sunday afternoon.
The Court: I believe she dia testify what the ingredients

of the tossed salad were, and counsel can agree about it.
Mr. Robertson: I think ther,e ought to be an-

page 119 r other element in there, that she continued to di-
arrhea and vomit for a week.

The Court: Go ahead, ask the question with that in it,
please.

By Mr. Rosner:
Q. I will rephrase the question by including the following,

Doctor: On the meal that was eaten on Sunday September
23rd during which Mrs. Wells ate the shoulder and the rest
of the people ate rabbit, the tossed salad I mentioned con-
sisted of the following ingredients: I think I already men-
tioned Mrs. Filbert's mayonnaise; along with that is lettuce
and tomato, celery, green pepper, radishes, tablesp'Oon of
vinegar, salt and pepper-

Mr. Roberts'On: You left out the cucumber, too.
Mr. Emroch: Tomato and cucumber and onion.
Mr. Robertson: And what kind of dressing1
Mr. Rosner: Mrs. Filbert'8 mayonnaise.
The Court: Nov", I think that that isa fair statement 'Of

what the plaintiff's direct evidence was. Mr. Robertson, any
of these items you mentioned Jhat you think proper you may
inject in your cross-examination, so I will overrule your ob-
jection at this stage.

• • • • •
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page 121 ~

• • • .0 •

Q. I repeat, Dr. Hench, assuming those facts, do you have
an opinion with a reasonable degree of medical certainty as
to what caused the illness and symptoms suffered by Mrs.
Wells1
A. Yes, I have.
Q. And what is your opinion, Doctod
A. The pattern of events and s,equence of illness and the

findings suggest to me a gastroenteritis, a stomach and in-
testinal upset due to staphylococcus enterotoxin. 0

Q. And do you have an opinion as based upon the same
facts in my prior question as to where the staphylococcus en-
terotoxin was and what food article that I listed was iU Do
you have an opinion as to that 1
A. Yes, I have.
Q. And what is your opinion, sid
A. From the description given the only common ingredi-

ent to the three people described as being ill is the ham.
Q. You are speaking of the Swift Premium

page 122 r smoked shoulder, is that correct 1
A. Yes, sir.

Q. And can you at this point, state for the enlightenment of
the Court and the jury just what this staphylococcus is and
this enterotoxin is so we will all know exactly what, in your
opinion, caused these symptoms 1
A. Yes, sir. One of the organisms derived by the state

laboratory from the specimen was a Hemolytic staphylococ-
cus aureus. The g,enus name staphylococcus indicates that
this is a spherical organism which occurs in clusters, and the
species designation indicates that it is a particular type of
staphylococcus which produces a golden fi~ment. It is de-
scribed as Hemolytic. This mealls that it has the ability to
produce enzymes which produce red blood cells. Organisms
of this type are capable, in addition to the enzymes produc-
ing red blood cells, of destroying other toxins. One of the
toxins is called the enterotoxin, which simplY 0 indicates a
substance which is poisonous to the intestinal tract. The
enterotoxin is a substance produced by the organism as it
grows. The growth of the organism and its natural process
produce this toxin. The toxin is produced within the organ-
ism, escapes from the organism and, of course, disperses"in
whatey,er environment the organism finds itself in.
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This organism is a common one to the skin,
page 123 r mucous membranes and nasal facings of man. It

is also found on the skin of some animals. Is
that sufficient, sid '

The Court: It will be up to counsel. .

By Mr. Rosner:
Q. Now, assuming the same facts that I originally related

to you in my long question, would it be fair to say that the
meat. that in your opinion carried this staphylococcus germ
was contaminated ~

Mr. Robertson : One minute. I object.
The Court: \~That was that ,,:'ord ~
Mr. Rosner: Contaminated.
The Court: This phrase has not been used in this lawsuit

before. I don't know what you mean by it.

By Mr. Rosner:
'Q. Did ~t have enough of those germs in it to produce the

toxin that you stated in your opinion caused the symptoms ~

The Court: Let the doctor see the report that was intro-
duced here. .
Mr. Robertson: If Your Honor please, I object to that

question upon all the grounds I urged against the long ques-
tion and upon the further ground that I think that I am cor-
rect that that report does not show the quantity of these ani-
mals, as to the number of those animals.
The Witness: There is no quantity shown.

Mr. Robertson: There is, or is not?
pa,o,'e 124 r The 'Witness: . There is not. This IS not a

quantitative record.
Mr. Robedson: So as I understand it, in my ignorance,

thel'e have got to be millionsbf them to do this thing. If
there are just a few, don't cut 116 ice.
M 1'. Rosner: Your Honor, I will strike that question with-

out the Court havinQ," to rule on it and phrase' another ques-
tion to get the same Tesult.

B'v Mr. Rosner:
Q. Based upon all of the facts that I stated to you in my

original question, in your opinion were there sufficient staph
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to produce the toxin which you stated in your opinion caused
the symptoms 1

Mr. Robertson: I obj,ect.
The Court: Let me ask the question. Have you not al-

ready answered that question in your previous answer 1
. Mr. Robertson: May I make my objection 1 He has al-
ready said he didn't know ho,,, many wer,e there. So how can
he form an opinion? .
The Witness: I haven't stated anything quantitatively,

sir, and I haven't been given any information on the quantity.
The Court: Did I understand you to express an opinion

as to what caused this woman's illness?
The \iVitness: Yes, sir, the toxins.

The Court: And from what substance?
page 125 r The \iVitness: From the staphylococcus .

• • • • •

Let me ask you generally, now, Doctor, do you have an
opinion as to whether the staph was in this meat from the
time indicated forward. I was going to ask you yes OT no on

that, because the second question would be to
page 126 r what degree of certainty if your answer is yes. I

want to find out what degree degree of certainty
there is going back that far. I ask you that.
Mr. Robertson: Before you answer, the defendant excepts

to the ruling; of the Court for all the reasons heretofore
stated. I'd iike to just put a blanket in, Your Honor, but
each one is just a little bit different, so I have to keep on
doing it. .
The \iVitness: Sir, before I deliver an opinion now, may I

have a time sequence from the time that' the ham was r,e-
moved from the oven until it was returned to the refrigera-
tor; that would be on September 23rd, at which time Mrs.
vVells ate one slice, her first slice.
The Court: All right, will counsel vouch the testimony on

the length of time taken from the oven and set on the top of
the stove and allowed to cool and the slice taken and what
time it was put back in the refrigerator?
Mr. Rosner : .Judge, I don't remember an exact time. "1do

remember from the evidence it was 45 minutes on the stove
cooling it off. Then it was eaten and after the meal was put
back into the refrigera.tor.
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The Court:. You are going to have to assume something
for the doctor's purposes here and the purpose of questions.
Mr. Rosner: Assuming that there was talking at the meal,

an hour, I think, is a very liberal assumption.
pag,e, 127 ~ The Court: All right. . I don't remember ex-

actly what the record stated. If it doesn't state
it, why, it's going to be too bad for the plaintiff.
The Witness: May I answer it~
The Court: Yes.
The Witness: Yes, sir, I do have an opinion.
'The Court: What degree of certainly is in your mind,

Doctod
The Witness: I have reasonable certainty about it, sir.
The Court: All right, you may answer it.
The Witness: In my opinion the toxin was contained in

the ham before the time of cooking.
,The Court: Now, the question will he: From the facts

given you with regard to the assumption as to the purchase
of it and where it had been prior to purchase, do you have
any further opinion as to how much time prior to cooking?
Mr. Robertson: My continuing exception, Your Honor.
The Court : Yes.
The Witness: vVhat does that mean 1
The Court: How much prior 1
The Witness: No, sir, I mean, may I speak, or':-
The Court: Yes, sir.
The Witness: I am given data here that the ham was

stored at 35 to 40 degrees Fahrenheit for 14-
The Court: Not to exce,ed 14 days.

page 128 r The Witness: Yes, sir. I simply wrote down,
"approximately 14 days' stO'rage 35 to 40 de-

grees." Then I have a period of time, 24 hours at 35 degre,es,
at which time it was removed, a,nd over a cooking period it was
heated. In experiments the staphylococcus does not produce
toxin, as a matter of fact does not grow-the toxin is a prod-
uct of growth, and the staph does not grow well at 35 to 40
degrees Fahrenheit, which would be approximately fiv,e de-
grees Centigrade, which is the temperature condition of the
original experiments. The experiments of Dr. Dack would
indicate that at that temperature a period in excess of four
weeks would be required to produce toxin, sometime longer
than four weeks. In similar experiments, in increased temp-
erature up to in Fahrenheit 98.6 degrees, it took increasingly
shorter periods of time to produce the toxin. At room temp-
erature, as an example, it will require approximately three
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days to produce enterotoxin sufficient to cause vomiting when
tested in a suitable animal. At 98.6 degrees it takes approxi-
mately thr,ee hours of time toOproduce sufficient toxin.
All of these experiments were carried out in laboratory

media; that is, a nutrient medium conducive to the growth
of staphylococcus and satisfactory foOl'the growth of such
organisms. Therefore, under less satisfactory conditions it
does not seem to me that there is enough time at the proper

temperature to produce ente'rotoxin during this
page 129 t period of time about which I have notes here.'.

By Mr. Rosner:
Q. Now, you are referring to the period of time beginning

with the time immediately prior to the time it entered the
store, is that correct?
k Yes, sir, I include the period 'Ofstorage.
Q'. Two weeks before it was bought? .
A. And I include the storage of 14 days at 35 to 40 degrees

in that 'opinion.

The Court : Now, let me get it straight. Do I understand
that your 'Opinion is that the organism that ultimately began
growing to produce the toxin was in the meat more than 14
days prior to the time the ,Vells purchased it?
The Witness: ,VeIl, sir, I'd like to correct that just a bit.

I see no time sequence in here sufficient to allow a staph to
produce enterotoxin in quantities or that would make any-
body ill during this time that the question covered. I there-
fore, on th~ negative basis, assume that that toxin must have
been in there before this time. .
The Court: ThEft's ,,,,hat I understand. I just wanted to

be Clear.' .' . ..
The Withe'sf,: Not the organism, the toxin itself.
TheCoud:' The toxin itself?
The Witness: Yes, sir. ' .

A Juror: What would be the effect of cooking
page 130 t, on that, the high temperature of cooking? Would

that have any effect one way or the other on the
action of that bacillus 1
The Witness: Yes, sir, it would destroy the organism it-

self, but here we have the peculiar instance in which this
product of the organism will stand up but the organism itself
will not'. It takes about one and a half to three minutes to
kill tli.eorganism itself at boiling temperatures, ordinary
'boiling temperatures. The toxin has been shown to be effect-
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ive after processing them in the instrument known as the
autoclave at 121 degrees Centigrade, which would be 250 de-
grees Fahrenheit, for 20 minutes. Now, that's considerable
temperature.

A Juror: Then the toxin alone only could have be,en left
in the meaU

The ,iVitness: . Yes-I have no data as to the internal
temperature of this meat. Yes, sir, there are .circumstances
under which the organism could be destroyed and the toxin
left intact, yes, sir. .

By Mr. Rosner:
Q. Doctor, assuming that the internal temperature of the

meat was 170 degrees-assuming that the internal tempera:
ture 'Ofthe meat had been raised to 170 degrees, would you-

The Court: For what length of time ~
Mr. Emroch: There are no lengths of time on the instruc-

tions on the wrapper, Your Honor .
.~ > The Court : All right, go ahead.

page 131 r By Mr. Rosner:
Q. Assuming that the temperature at the .cen-

ter of the meat had been raised to 170 degrees as stuck into
the shoulder, would that temperature kill all of the staph
present in the meat if any were present ~

MI~.Robertson: Wait a minute. ,lYe object to that, Your
H'Onor, because there is no evidence in this case to support
that. This lady said very categorically that is exactly what
she didn't do. She made no effort to follow these directions.
Therefor;e that is not in this case, and there is no evidence in
the case as to what the temperature of the meat was in the
center 'Ofthe product.

The Court: If she. followed the dir,ections purposely or
accidentally, it's evidence. And this is a good way to say
whether she followed it accidentally.

Mr. Robertson: Objects to the ruling ofrthACourt for the
reasons stated. ...

By Mr: Rosner:
Q. Answer the 'question, Doctor.
A: Excuse me just one moment. I am trying to convert

the temperature to a more familiar temperature toOme. 170
degrees Fahrenheit would be 76 degrees Centigrade, which. is
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24 degrees below the boiling point of water. It would take
30 minutes t'O au hour to kill staphylococcus at that tempera-
ture.

Q. And S'Oif a smoked shoulder were heated
page 132 r until the center reached a temperature of 170 de-

grees Fahrenheit and then taken out of the oven,
in your opinion would say staph in the center of that meat be
totally- destroyed ~

Mr. Robertson: I 'Objectfor the same reasons, Your Honor.
The Court: Go ahead.
Mr. Robertson: Exception.
The Witness: One could not guarantee that staphylococci

were destroyed by that heating, no, sir.

By Mr. Rosner:
. Q. Can meat look good, taste good and smell good and still
be poisonous ~ .j'

A. Yes, sir, it certainly can. This is one of the characteris-
tics of staphylococcus-coritaniinated- foods of this sort and
'Other sorts.

Q. Doctor, what is Proteus Y
A. Proteus is a species designation of a group of organ-

isms, of a genus of an organism, if you will excuse me, not a
species, that have the characteristic of staining pr'Operties of
Gram-negative organisms. They are capable of living fre,e
in nature. We frequently encounter them in medical speci-
mens from areas of the body that are not expected to be ster-
ile.

page 133 ~.

..
•

•

•

•

•

..
•

•

•

The ,Vitness: Proteus is the genus designation for' a
.genus of bacteria.

The C'Ourt: Bacteria 1
The ,Vitness: Yes, sir. They are bacilli. They are rod-

shaped organisms that have metabolic characteristics that
distinguish them from other 'Organisms. They are recog-nized

as a genus of organisms. They are capable of
page 134 ~ free living- .in. natur,e. They have no especial

medical significani:ie, that is to say, in that they
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have a specific disease that they cause.
Mr. Robertson: You mean I can have them all over my

body and they won't hurt me'
The Witness: Probably have, sir, and so have I, sir. This

has nothing to do with you, but one has them on his body, as
well as the staphyl000cci, see.
Mr. Robertson: And we are still going along normal'
The Witness: Oh, yes, sir, entirely normal. Very abnor-

mal if you didn't have them.
A Juror: This is the genus that you ar,etalking about,

not the germ in question ~
The Witness: This is the genus Proteus, and there is no

species designation in this (indicating Plaintiff's. Exhibit
No.7), which simply means that they made the generic defi-
nition based on the bio-chemical reaction, probably because
of aureus production, a particular enzyme that characterizes
this organism.

page 135 ~

•

•

•

•

•

•

•

•

•

•
The Court: Let me.interrupt and ask a question of coun-

sel for the plaintiff: if they think there is evidence to sup-
port the negligence count in the motion for judgment.
Mr. Emroch: No, sir, there isn't any evidence to support

Count 2, which is the negligence count of the motion for
judgment.
The Court: You concede we will have to strike the evi-

dence as to that counH
Mr. Emroch: Or counsel could withdraw that count, with

permission.
The Court: . Yes. I'will just strike it; that's the easiest

way.

page 138 ~

•

•

•

•

•

•

•

•

•

•
With respect to Count 3, which is based on the defendant's

alleged violation of Pure Food Laws of Virginia, the Court
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doth sustain the defendant's motion for the reason that the
wrapper on the ham involved here contains the approval of
the State Inspector and under such circumstances it is doubt-
ful, whether even the State its,elf, in a criminal proceeding,
could proBecute under the section, much less a private indi-
vidual for whom the benefit of this section might be alleged
to hav,e been passed; and second, that it is doubtful whether
, the section is applicable in a case by a consumer against a
manufacturer where there has been an intermediate sale .

p'ag~ 139 r
• •

•

•

•

•

".
•

•

Mr. Emr'Och : Counsel for the plaintiff objects and ,excepts
to the ruling of the Court in striking the evidence as to Count
3 of plaintiff's second amended motion for judgment for the
reasons that this 'plaintiff does have a right 'Of action against
the defendant in this cas,e based on the provision of the pure
food statutes as alleged in said Count 3, and for the further
reason that this plaintiff has a cause 'Ofaction against the de-
fendant in this case even though the State of Virginia may
have authorized the defendant to put a sticker on the outside
wrapper of this particular shoulder, because, as of this time,
there is no evidence that any examination was made of this

particular shoulder for the purpose 'of determin-
page 140r ing whether it contained staphylococcus aureus

germs and for the further reason that a State
sticker on this particular shoulder would not, in any event,
eliminate the right and cause of acti'On which the plaintiff has
'against the manufacturer of the shoulder, namely Swift and
Company, the defendant in this case. And, as the Plaintiff's
ExhIbit No.1 shows, the state stamp or approval is printed
along with the cellophane wrapper in which the shoulder v,ras
contained and does not appear to be a separate state ap-
proval certificate.

• • • • •
page 144 ~ SIDNEY A. STROUD,

was caned as a witness on behalf of the defendant
ang, being first duly sworn, was examined and testified as
follows:
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page 146 ~.

• • • • •

Q~And what is your present title of position with the com-
pany1 .
A. General Foreman over cured pork. .
Q. Mr. Stroud, we have read the deposition here of the Gov-

ernment Inspector, the FederaJ Government Inspector there
at Squth St. Joseph, outlined in the Swift processes, describing
what is done with a carcass until it is divided into final parts
and delivered, as I understand it, to the Pickling Depart-
ment. Is that your department?
A. That's right.
Q. Well, now, in to what cuts is the carcass divided when

it reaches your department?

Mr. Emroch: If Your Honor please, the same
page 147 ~ objection to this testimony unless there is some

connection made with the testimony in the evi-
dence this witness is going to give with this particular shoul-
der involved in this case.
The Court: I understand that counsel for the defendant

is vouching that connection will be admitted.
Mr. Robertson: I am going to tell the chronological story

of this whole ham from the time it leav,es Swift.
The Court: All right.

By Mr. Robertson:
Q. Now, into what cuts is a carcass divided when it comes

to ~;ourdepartment?
A. The primal cuts that we refer to is the ham, picnics and

the bellies.
Q. Now, when those cuts reach your department, what is

the first thing that is done with it?
A. The picnics and the hams are injected with a solution

which we refer to as pickle, which has a mixture of curing in-
gredients, and we put it in this ham, a certain percent of it
per pound of the meat and then from there, after this pickle
has been injected in the meat, we t:r::ansferit to a vat and
cover it with another pickle of like nature.'
Q. How long a time passes from tht:ltime the'OUetreaches
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your department until it goes into the first pickling or the
first pickling solution it is put into?

A. Well, it will be a matter of the time the cut is
page 148r made. It will be within an hour or two.

Q. Is that first curing solution injected into the
meat before it goes into any vat?
A. Yes, sir, that is sterile pickle that we inject into the

meat first before it goes into the vat.
Q. And how is that done?
A. The pickle is-the solution that we make for curing

materials are all-the product is boiled and is brought up to
.sterilization point to kill all bacteria and then it is preheated
before it goes into the meat.

Q. How do you handle the meat when you are going to in-
ject this curing solution into it? .
A. The pickle is brought dovvn to the place where the op-

eration is done through a pipe and you have a needle which
you inject into the vascular system and then it is injected
into the ham through the vascular system.
Q.. ,Vhere i;::the ham placed while that injection is being

done? .
A. It is laying on a stainless ste,el scale platform.

Q. And how long does the injection of this curing solu-
tion .ordinarily take? .
A. You mean to put it in there?
Q. Yes, sir.
A. Oh, just a matter of seconds.
.Q. And then after that is done, what is done

pag,e 149 r with the meat? . .
. A. It is then transferred to the vats where it is
covered with another pickle. .
Q. And'how long does it stay in the vat?
A. Ordinarily six to fourteen days.
Q. And the purpose of that is what?
A. That's just to distribute the cure and to finish the cur-

ing process.
Q. And, then, when it has been in there-you say that's how

,many days?
A. Six to fourteen.
Q. Six to fourteen?
A. Yes, sir.
Q. Why is there that much variation in the time?
A. Well, you can have a minimum age that the product

would be cured and, then, you have a maximum age that you
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can leave it in if you didn't have something else to do with
it.
Q. Then, when it is taken out of the pickling vat what is

done with it 7
A. Then, you can either-what we generally do, we either

Siendthe stuff to our own local smoke house, or else we will
ship it out to some branch house or sales units or maybe some
other plant.
Q. Well, now, suppose you have what has been referred to

. in this case as Swift and Company picnic
page 150 r shoulder ham that you were going to ship to

Richmond, the Swift plant in Richmond, how
would that be handled from the time you took it out of the
pickling vat until it left the South St. Joseph plant7
A. It would be removed from the vats and then loaded

directly into a refrigerated car.
Q'. What is the method of loading7
A. Generally load the product into a metal truck, either

.a stainless steel metal truck or, maybe, a galvanized truck
and it is trucked to the dock location and, then, handled into
the car, placed in the car.
Q. Is there any regulation of the temperature in the

plant where the meat is being handled from the time it
rel:whes your department until it goes out of your depart-
ment7
A. The temperatur,e all along the line has to be controlled

arid regulated. In the cooler, before we get them, we have a
regulated temperature there to get the meat down to thirty~
six degree cutting temperature and, then, when it gets into the
cellars we have a controlled temperature of thirty-six to
thirty-eight which we maintain at all times. And the reason
we maintain that, that is the correct temperature that we
can get our best curing conditions.
Q. Now, ""hen you put it into these stainless steel metal

conveyers and into the car, what kind of a car is it in which
it would be shipped from South St. Joseph to Richmond7

A. It would be a refrigerated rail car. .
page 151 r Q. Is that car f.ederally inspected 7

A. Yes, sir;':
Q. In what way and for what purpose 7
A. The car, befor,e we can load it, has to be inspected by

the Government Inspector to see if it is clean and in proper
condition to load.
Q. I believe that in this case the Swift picnic shoulder ham

was not skinned. It was skinned there after it was received
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by the consumer. 'Vvould a picnic ham of that kind, not
skinned, be stamped with a F'ederal Government approval1
A. Not skinned ~
Q. Yes, sir. .
A. We don't ship picnic hams with the skin removed.

Howev,er,we do ship a product that has got the skin removed
and then it is shipped under government seal then.
Q. I know, but I am talking about an unskinned-a picnic

ham that had not been skinned. Would the Governmentln-
spector stamp each one of those hams or not 1 .
• . A. Yes,' sir. That carri,es the mark of inspection and
passed on each one of them.
, Q. Now, then, is that picnic ham which has not been
skinned permitted to go out of the South St .. Joseph plant
without that government inspection of approval ~
A. I beg pa:rdon. ,

Q. I mean, does each, one' of the picnic ham
page 152 r shoulders that has not been skinned have to have

the Federal Government Inspector approval: on
it, before it can leave the plant~ ' '.
A. Yes, sir.

, . Q. Who sees that that is done~
A. That is one of the duties of the inspector' over that

department, the Government Inspector.
Q. Is that also one of your duties ~

. A. That's right.
Q. Now, then, when it gets into the refrigerated car, what

'is the temperature of the car~ .
A. Thirty-five degrees.

Mr. Emroch: Unless this witness checked the tempera-
ture, he cannot answer that question.
Mr. Robertson: Yes, sir, he can. He is talking about

.'a procedure that is normal
The Court: As I understand it, he is going to later tie this

'evidence in with this ham.
Mr. Emroch:' In this particular car which this ham

was in ~
Mr. Robertson: I am g-oing to put it in. If you don't

like it, strike it all out. I know how to connect a piece of
evidence. You just don 'twant it in the chronological order.
You don't want the jury to have the whole story.
The Court: All right, go ahead, Mr. Robertson;



61. Swift and Company v.Jean C. Wells

Sidney A .. Stroud.

By Mr. Robertson:
pag,e 153r Q.Then, what is the range of the temperature

of the car in which the picnic ham is placed for
shipment from South St. Joseph to Richmond~ ....

A. vVell, your product going in is coming out of a tem~
perature of thirty-six to thirty-eight, so your meat tempera-
ture will be practically the same, and in the process of load-
ing, why, your cold mea:twill ,even up the temperature of
your car.

The Court: The question is-:'-what is the tempera ture
of the cad

The Witness: Sta'rted out at thirty-five.

By Mr. Robertson:
Q. And how high will it get after you put the meat in it,

if you know~
A. Sir~
Q. How high would it get after you put the meat in it,

if you know~
A. It will run up to around forty.
Q. Now, after the picnic shoulder hams are placed in the

car, refrigerated car for shipment to Richmond, what is the
process of shutting the car up ~

A. The doors are locked and are sealed with a seal that
belongs to the Swift and Company.

Q. And is that car subject to be opened, then, until it
reaches its destination ~

A. No, sir.
page 154 r Q.Have you examined the r,ecords of your de-

pa:rtment to see the number of pounds of picriic
shoulder hams which were produced from hogs killed at the
South St. Joseph, Missouri, plant on August the 6th, 19561

A. Yes, sir.
Q. Can you tell what those numbers are and what were

done with them?
A. I made a memorandum from our stock records.
Q. You can refer to that to refresh your memory.

Mr. Emroch: Is this witness in charge of those stock
records and did he make those records~

Mr. Robertson: Made under his supervision.
The Court: Explain what the records are and who keeps

them and how you got the memorandum in your possession:
The Witness: The records are kept by a competent stock
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derk that has been on this job for around thirty years,
and it is his duty to keep these records of every vat of meat,
appr,oximately what becomes of it and the disposition.

By Mr. Robertson:
Q. Is he in your department?
A. Yes, sir.
Q. Is he subject to your orders and supervision 1
A. Yes, SrI'.
Q. And are you finally responsible for those records as

the head of that department 1
page 155 r A. Yes, sir.

Q. All right, sir, you may go ahead and refer
to your memorandum and records.
A. Our stock records show we shipped to the Richmond

Sales Unit in SRLKP 5970-
Q. What does SRLKP mean 1
A. ' That's the Swift refrigerator car.
Q. Yes, sir.
A. -a thousand pounds of picnics. This thousand pounds

of picnics was produced from hogs killed August the 6th,
1956, cut, put to cure by pickle injection on August the 7th,
1956. T~en it was left in the curing vats until August the
20th, 1956. They wer,e removed from the curing vats and
placed into a temperature of twenty-six to twenty-eight de-
grees. They were then removed on the twenty-third from
this 26 to 28-degree temperature room and loaded into a
refrigerated car 5970-

Mr. Rosner: If Your Honor please, if this witness is
testifying from records, I' think the records are the best
evidence.
The Court : Go ahead.
The Witness: -was loaded into a refrigerated car to ship

to Richmond, Virginia. Now, the balance of the lot of 583
pounds of picnics was from hogs cut August the 14th, 1956,

and put into the cure and left in cure until 8/23
page 156 r at which time they were pulled from the pickle

and loaded directly into a refrig,erated car No.
5970 a~d shipped to Richmond.

page 157 ~

•

•

•

•

,.

•

•

•

•

•
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The Court: Now, he can make any explanation he wants.
The Witness: Our regulations, after the car bas been

iced, it has to come to us with a temperatur,e of thirty-five
before loading.

By Mr. Emroch:
.Q.- That's your regulation 1
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A. Yes, sir.
Q. "But you don't know what the particular temperature

of this car was because you didn't make the test yourself,
personally 1
A. I did not.

Q. And you don't know whether this particular
page 159 r caT, insofar as your personal knowledge is con-

. , cerned, had a seal on it when it left St. Joseph,.
Missouri-personal knowledge 1
A. Personal, no.
Q. You did not see to it yourself?
A. No, sir.
Q. Now, how long is this pipe that this pickle juice comes

through from its original source, before it reaches the
picnics 1 .
""A.. Oh; it is, I would say, fifty feet.
Q. Where is the pickle stored, where it originates from,

now1
A. It's on the floor above and it f,eeds down this line by

gravity. That's where we get our pressure:
Q. And it's up there in large vats or containers up on

the floor "above1
A. Yes, sir.
Q. And how many people work in that room1
A. Four.
Q. And how many people work in the room where the

pickling process takes place 1
A. There will be twenty to twenty-five.

".----../

page 160 I~

•

•

•

•

•

•

•

•

•

•

Q. They didn't go into that process 1 Now, these trucks
that you spoke about for conveying the picnics to the rail-
road cars, are they open 0'1' closed trucks 1
A. They are open-top trucks.
Q. And the meat is placed in those open-top trucks with

just the skin on them 1
A. That's right .
.Q. And nothing to cover them on top 1
A. Right.
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Q. And what is the distance from the St. Joseph plant in
miles to the railroad station ~

The Court: vVell, let's ask him from the plant to the
refrigerator car.

By Mr. Emroch:
Q. All right, where this refrigerated car was ~
A., From the place where it goes into the car, I mean, from

the curing location to the car is approximately a hundred
and fifty feet.
Q. You have a railroad siding?
A. Yes, sir.
, Q. Along side your plant?

A. Yes, sir.
page 161 r Q. Is that hundred and fifty feet in the open?

A. No, sir, not wholly. Probably fifty feet of
it would be from the curing building across the dock into
the refrigerated car.

page 163 r
•

•

•

.'

•

•

•

•

•

•

Q. Mr. Stroud, I believe your testimony was that through-
'out the time that these picnic hams' are being processed in
y'on'r department they are always under the supervision and
control of the Fede'ral inspector?
A. That's rig-ht.
Q. Does he inspect the refrigerated car into which they

are placed before they are put in there?
A. Yes, sir.
,Q. Is the refrig-eration of it subject to rejection by him
if it is not O. K.? ,
A. Not the refrigeration, but he does reject it for clean-

liness.
Q. If there is anything wrong with the car or the l'efriger-

ation of it, is a record made of it in your department ~
A. The car has to he O. K. 'ed out from the

page 164 r car shops and the refrigerating department be-
fore 'ever it will be set at our dock for loading<

Q. If it \vas at your dock and was not cool enough, would
it be rejected? '
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A. Yes, sir.
Q. Would any record be made of that ~
A. It would he sent back to the ice dock to be further iced

or else held ov.er until the temperature was equalized in the
car.
Q. Is there any record in your department to show there

was anything wrong with the, refrigeration of this car ~
A. No. sir.
Q. All of the employees in your department are subj.ect

to supervision for cleanliness and sanitation by the Federal
inspeetiQn at all times when they are at work in your de-
partment~
A. That's right.
Q. You roeferred to a cellar. This is a matter of informa-

tion. Is the cellar like it is down below the ground in my
home, or would it be on the ground leveH
A. No, it could be on any floor level. The term of cellar

is used because of the maintained equal temperature of
around-of thirty-six to thirty-eight .

page 165 r
•

•

•

•

.,
•

•

• •

Q. Just one minute. You weren't out on the loading plat-
form when this particular' car referred to in that bill of
lading which has been introduced in evidence was inspected,
were you ~ ,
A. Beg pardon ~
Q. You were not there when this was inspected, if it was

inspected ~
A. No, sir.
Q. SO, you cannot speak of your own personal knowledge

about any inspection made of that particular car?
A. No, sir .

. Mr. Emroch: That's all .

page 166 r

.,

•

•

• •

•

•

.'
•
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R. F. THOME
was called as a witness on behalf of the Defendant and, being
first duly sworn, was examined and testified as follows:

page 167 r

•

•

•

•

•

, .
•

•

•

•
Q. And what is your pres,ent position with the company1
A. Supe'rintendent.
Q. Of the Richmond plant 1
A. That's right.
Q. And as Superintendent of the Richmond plant do you

have general supervision and direction 'Ofthe plant 1-'
A~ Of all operations and processing. .
Q. Mr. Thome, I show you. a fbrin here which is ;entitled,

"Sweet Pickling Smoke Oven and Ham Cooking Record,"
and ask you if that shows the r~deiptof a freight ca:r from
South St. Joseph, Missouri, at the' Richmond plant. '
A. That's correct.

Mr. Robertson: Offer that. in evidence and ask that it he
marked Defendant's Exhibit D.

(The document above referred to was received in evidence'
as Defendant'sExhibit D.)

By Mr. Robertson:
page 168 r Q. ,iVhat cat was it 1

A. SRLX 5970.
Q. Is that the same car which was shown 'Ona bill of lading

that was introduced as Defendant's Exhibit C1
A. That is correct.
Q.And does this receipt show when that car was receiv~d

In .Richmond 1 '
A. Yes, sir, it does.
Q. What date was it1
A. August the 28th, 1956.
Q. Do'es it show when it left South St. Joseph, Missouri1
A. Yes, sir.
Q. When did it leav~ there1 .
A. August the twenty~

The Court: What does the record show1
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By Mr. Robertson:
Q. Yes, what does the record show as to when it left

there?
A. August the 23rd, 1956. '
Q. Now, I am going to ask you to step over here where the

jury can see what I point out he're. What dci those figures
down there at the bottom of the left side of that sheet of
paper indicate?

A. First is a car. number, next is a seal number' that is
affixed to the door at the plant. The next shows

page 169 r it comes from South St. Joseph; date shipped,
August 23rd, '56; date received; August the 28th,

,'56; unloaded August the 28th, '56, and empty ordered out
August the 28th, '56. '

Q. Now, take that column up there that's marked "Prod-
uct" at the top, and what are those notations on there?
What is. the lexplanation of that 1

A. The first one is "Premium hams."
Q. I mean, what is this "42"1
A. That is a price that the foreman puts on there as a later .

record.
Q. All right, go ahead.
A. And the next item is "Premium picnics."
Q. And what does that figure ther,e indicate, "25" 1
A. ,That was the invoiced price.
Q. Now, I am going to ask you just to proceed across that

page toward the right mid just indicate what each column
shows according to the records.

A. The first column shows the averages.
Q. State the column.
A. Average size, and-you want to go straight do"rn1
Q. Yes.
A. Hams were 19 to 21. The picnics were 4 to 5. The next

column is "Pieces." That showed 40 pieces, and this next
item showed 300 pieces. The' next one was "Gross weight,"

which ,vas the weight of the product put into
page 170 r metal trucks. That was 1290 pounds. And the

next column is 10c-
Q. Wait a minute. ,Vhere do you get this figure down

here?
A. That is tare.
Q. I am talking about here (indicating) .. Come on down

here; that figure, t.he top of which is entitled-
A. "Gross w.eight.s1" ,
Q. Yes, I want t.oknow-come on t.hrough t.here.
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A. The tare, 462 deducted, making it 828.
Q. What do you mean by "tare 1"
A. The tare is the weight of the equipment in which the

,praduct was weighed.
. Q. All Tight. .
,A. The next one is 2,048 less the tare af463,rriaking 1585.
Q. All right, sir, come to the next. Theysay~ "Net weight."
A. Net weight. Well, that's the same as this, 828 on hams

and 1585 an the picnics.
Q. Then come down to the printed part there in the center

of the sheet and the initial at the bottom. What is that, ac-
carding to the record 1
, A. That is amaunt of ice, and car an arrival was 6/8,'
meaning the bunke'rs were six-eights full.

The Court: Meaning' whaU .
The Witness: The ice bunkers at the end of

page 171 r the car were six-eighths full 'Ofice.
The Court: Six-eighths fu1l1

The Witness: That's the way they term it. Temperature
of the car an arrival, 44 degrees, and the receiving cleTk's
initials and my own initials.

By Mr. Robertson:
Q. What do your initials indicate 1
A. Indicates that I supervised the unloading and that I

O.K. 'ed the proper procedure of the product.
Q. What do the figures on the extreme right of the page

indicate 1
A.That indicates pieces, 300, and weight, 1583, which was

the amount shown on the invoice.
Q. And how many picnic hams-shoulders were in that

car?
A. Three hundred.'
Q. And what was the balance of the stuff in the car?
A. On this pa:rticular sheet was sweet pickle hams, and the

balance of the car was various packinghouse praducts.
Q. -Mr. Thome, are the processes and procedures at the

Richmond plant of Swift and Company subject to the Virginia
Pure Food Laws and inspection by the Virginia pure food
authorities 1
A. Health Depa:rtment.

Q. And the Department of Health?
page 172 r A. That's right.

Q. Now, when that car was received at the
Richmond plant, who would br,eak the seal on the car?
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A. The receiving clerk. .
Q. All under your supervision 7
A. Yes, sir. '.
Q. And then what wOl,lldbe the first thing done with the.

meat in the ca:r after you broke the seal and opened the cad
A, After breaking the seal a thermometer would be placed

in the car and the door closed. .
Q. Would that be to take the temperature of the cad
A. That's right.
Q. Would a record be made of that 7
.A. Yes, sir, as shown.
Q. All 'right, then, after you took the temperature of the

car when you opened it, what was the next thing that was
done to the stuff that was in that car 7
A. We would start an orderly method of unloading the car.
Q. You spoke of trucks here. Do you mean automobile

trucks, or do you mean hand trucks that can be wheeled by
man 7
A. They are stainless steel vats, or you might say vats on

wheels, which are pushed to the car, and the meat is put in
these stainless steel vats and then pushed across a scales.

Q. Well, about how big are those-you speak
page 173 r of a vat. A vat, to me, indicates something with

a liquid in it. Is there any liquid in those vats'
A. No. It's a container.
Q. Can one man handl,e them 7
A. One man can push them, yes, sir.
Q. Does oneman normally do that 7
A.- Well, one man or two who are working on it.
Q. All right, then, when he loads some of the product into

the vat in the car, then where does he tak,e it in this con-
veyor7
A. I didn't quite get that.
Q. Suppose I am a colored man there with one of these

containers, and I fill it up with Swift picnic hams and I get
behind ifand I am going to take itto where it belongs. 'Where
do I take iU
A. Take it through the ,door to the scale, which is adjacent

to the door, probably 15 feet.
Q. All right, then, I am the Colored boy. Do I weigh it, or

is there somebody else the'r,eto weigh it'
A. No, the receiving clerk or myself.
Q. All right, then, after it's been weighed, what do they do

wilhil' .
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A. Straight to the elevator door, which is close again, and
put on the elevator.

Q. Still in the container?
,page 174 ~ A. That's right.

Q. Where does the elevator take you 1
A. Goes to the basement.

,: Q. And into what sort of a room?
A. Into a cooler room.
Q.And what is the temperature of that room? Normally?
A. Normally, 32 to 36.
Q. Now, how long does it normally stay in the cooler room

in your plant 1
A. \iVhy, one to three days, probably, depending on how

much we have gotten in.
Q. You mean as to whether you need it for your business

or not1
A. No, sir, in cases like this it would be one to three days

because of the quantity.
Q. Stays in the cooler room. All right, now, where does it

go from the cooler room 1
A. Into a wash rOom-as termed, a wash room.
Q. Is that adjoining the cooler room 1
A. That is adjoining the cooler, yes.
Q. What do they do in the wash room 1
A. There they are taken from the vats and washed and

hung in a stockinette on a trolley.
Q. Hung in a stocking-what?

A. Like cheesecloth.
pag,e 175 ~ Q. Hung in a bag1

A. Bag" yes, shape ofa bag.
Q. And where is that put1
A. That is hung on a trolley-it's termed" trolley." It's

three bars or forms which hang on a trolley, the trolley riding
on a track, and these are hung on that equipment.

The Court: Is it a conveyor1
The Witness: Y~,S,(il type of a-conveyor.

By Mr. RobeTtson:
Q. All right, now, you have taken it out of the car and

weighed it, put it in the cooler room and left it there for, as
you say, several days. Then what do we do with iU When
you take it out of the cooler room, what do you do with iU
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The Court: You have got it on the conveyor, now?

By Mr. Robertson:
Q. All right, you have got it on the conveyor in these things

-,-in the bag~ . . .
A. Yes, sir. .
Q. All right, you have got it in the bag. '''There do we take

iU
A. Then transport it along that track to various smoke

houses.
Q. Is a smoke house a thing out in the back yard likreI used

to have at home, or is it a compartment of your plant ~
A. It's definitely part of our plant.

page 176 r Q. All right, when it gets in the smoke house,
what do you dq "'ith it?

A. Well, we start the heat and the smoke to process it.
Q. Do you k,eep a record of the temperature in the smoke

house?
A. Yes, sir.
Q. And how long does it stay in the're ~ ,
A. This particular type of item ,,,,illbe from 20 to 24 hours.
Q. And then what is the normal temperature in the smoke

house~
A. That starts with a temperatuy,e of around 120 and is

gradually 'raised, hour by hour, until it gets up to around 154
~1ro ,

Q. And it's subject' to that heat for how long~ How long
does it stay in the smoke~ .
A. Twenty to .twenty-four hours.
Q. All right. Then when you finish smoking it, what do

you do with it ~
,A. When it 'sfinished smoking we 'remove it from the
smoke house and let the heat come out of it.
Q. And where is it put while that heat is coming out?
A. In what we term a hanging room, hanging and wrap-

ping room.
Q. Is it still on that conveyor all the time? .
A. Still on the conveyor, yes, hanging by the stockinette.

Q. And how long does it stay in the cooling
page 177 r room after it comes out of the smoking room be-

fore you beg-in to work on it some more 1.
A. Well, around five hours, or if it happens to be a week-

end, then it would be put into a cooler. . ,
Q. What would be the temperatur,e of the room where it

hangs to cool off after it comes out of the smoke house?
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A. That would only be what is termed a normal room temp-
erature.
Q. After it has stayed there, I think you said four or five

hours, what do you do with it then 1
A. Wrapped.
Q. What is the process 1 I am a Colored boy, and you tell

me there is a ham hanging up there now. I am an employee
of that plant. There is a ham hanging there. You say, "Take
it on off and run it on through." What do I do with it 1
A. Why, an employee cuts the stockinette, lays it on the

table, and usually a girl will pul it into a wrapper and tie up
the wrapper and go across a scale and seal it and date-put
the weight on it, and then it's put into a truck.
Q. Now, is the state sanitary inspector from the State

Health Department in and out of the plant while that is being
done1 '
A. Oh, yes.

Q. Does that picnic ham bear the state inspec-
page 178 r tor's approval befo're it leaves the planU

A. Yes, sir.
Q. When does he inspect it, and when does he put that thing

on there, or how is it put on there1
A. He first inspects it as it comes out of the smoke house

to check the heat of it, the temperature on the inside of the
product.
Q. Is the state inspector present when the seal is broken

and the ca:r opened, or a representative of the State Health
Department there 1
A. In the car 1
Q. Yes.'
A. No.
Q. V\Thenis he 1 .' .
A. He is present, around, but not necessarily standing at

the door. It's under inspection.
Q. All right, but he is around the scene and mayor may not

be present then 1
A. Always.
Q. All right, now, I want to know the circumstances under

which the seal that has been inspected and approved by the
State Health Department of Virginia. When is that put on
there, on the wrapped. '.
. A. That is imprinted- on the wrapper at the time they are
. . wrapped. . ' '.
pag,e 179 r Q. And who from the Health Department says

it's all right to wrap it in there with that "passed
inspection" on it 1
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A. The inspector. He is inspecting them before we are
permitted to wrap them, before we are permitted to bring
them from the smoke house.

Q., Now, after you have put it in the hanging room to cool
off and then have inspected it again and wrapped it up, then
does it go back to a cooling room to await for final disposi-
tion?
A. It's finished processing to the extent it's wrapped. It

is then put into a cooler. '
Q. And it stays there until it's ready to go out?
A. That's right.
Q. To be sold?
A. That's right.
Q. Now, you said you kept some records of these various

temperatures. T think you said you took a reading of the
temperature of the car 'whenthe car is opened, is that correct f
A. That's correct.
Q. And then do you keep a subsequent record of differ,ent

temperatures, when they were taken, and what they were?
A. There is a record kept through the entire processing.
Q. Mr. Thome, the evidence in this case, I believe, up to

now is that one or mo're of the shoulder hams which was in
the lot that ,,;as received at the Richmond plant

page 180 ~ about which you have testified was sold to the
Roberson Super Market on, I believe, Septemher

the 5th. Are deliveries from the Richmond plant made in
refrigerated trucks?

Mr. Emroch: If Your Honor please, we ask that the first
part of that statement by Mr. Robertson be excluded, because
that has not been established yet.
Mr. Robertson: All right, strike it out.
The Court: Yes.

By Mr. Robertson:
Q. Are deliveries from your Richmond plant to Roberson's

Super Market or other purchases of picnic hams made in re-
frigerated trucks?
A. Yes.
Q. Mr. Thome, I hand you a book.marked, "Tempe'rature

Book," and ask you to turn to a page which has a clip on it, .
marked, "Daily recording," and ask you if that is a daily
recording of the shipment that was re0eived at the Richmond
Swift plant acco'rding to this Swift receipt report which has
been introduced in evidence as Defendant's Exhibit D.
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A. That's the daily reading of the temperatures of the
cooler-various coolers in our plant .
. Q. From the date including the date of this Exhibit D
fo'rward~
A. That's right, everything.
. Q. Now, I am going to ask you to stand over
page 181 r here where the jury can see you, like you did

before.

The Court: Mr. Robertson, what does the Exhibit D show
is the date of the receipt~ "Whatdoes it show the date of the
receipt of this car was ~
The Witness: August the 28th.
The Court: August 28th~ All right.

By Mr. Robertson:
Q. Now, Mr. Thome, I turn to the page of the temperature

book which has a clip on it. Here is a daily recording, and I
ask you where on this page the recordings are shown, begin-
ning on August the 28th.
A. The dates are straight across here, and August the 28th

is Tuesday.
Q. Now, I am going to ask you to start over at the extreme

left column of the page and come through it with me and ex-
plain it. I noticed there in the extreme left column to the left
of the figure 8-27, there is no notation.
A. That's right.
Q. Now, I notice there the date 8-27. What does that indi-

cate'
A. August the 27th.
Q. 8-28'
A. That's August 'the 28th, August the 29th, August 30th,

August 31st. That's a complete week.
Q. Then come down below the next open space. That's 91

A. September 1st, September 3rd, September
page 182 r 4th, September the 5th. '

Q. All right, now, going back up here to the
column which in the second column has the 28th. What do
those initials way over there on the extreme right indicate 1
A. That's "S P" for" sweet pickle." That means the

engineer's notation "sweet pickle room."
Q. All right, now, come on across and indicate what those

columns show.
A. On the first day it's 28 degrees in the A. M. and 28 in

the P. M.
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.Q. I notice up here at the top-
A. -A.M. and P. M.
. Q. SO does that mean. thoS'erecordings were taken twice a
day~
A. That's right.
Q. All right, what we're they~
A. Twenty-eight degrees and .28 degrees.
Q. On what da;y~
A. That's the 27th of August.
Q. All right, now, come to the 28th.
A. Thirty degrees and 29 degrees. Next 30 degrees and 29

degrees, 29 degrees.
Q. Give the date each time.

A. August the 30th, 29 degrees and 30 degrees.
page 183 ~ August the 31st,. 32 degrees and 30 degrees.

Q. All right, now, why is there no initial or
anything up there opposite that column there that has nothing
in it? .
A. Because that only shows the dates.
Q. All right. Now come down to this next column here.

What does this next column show~ Is that a different prod-
uct, or what is it ~
A. Each line is a different cooler in our building.
Q. You mean a different cooler room ~
A. That's right.
Q. All right, now, you said up here the one you just read

was a sweet pickle cooler room, correct ~
A. That was his referience, yes.
Q. All right, now, what is the next sweet pickle cooler

room~
A. This next one is 'IS M."
Q. I dO,n't want anything but the sweet pickle shoulder

hams. Which is it ~
A. That would be in this second one, "S M."
Q. "S M" indicating what?
A. That's what we term the cooler, call it.
Q. I mean, what does " S M" stand for~
A. Salt meat.
Q. All. i'ight, now, come along and give those readings for

this different cooler room. Give the. date and the tempera-
ture reading. . '

page 184 ~ A. :August 27, 37 and 39; August the 28th, 38
and 42; August the 29th, 37 and 40; August the

30th,:38 and 40; arid August the 31st, 39 and 41.
Q. All right, now, where are the next cooler rooms that haa
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any of this smoked hams in it Of this lot that, we are talking
about~
A. Couldn't be put in one cooler.
Q. Well, which is that ~That's what 1am asking ..
A. That is the one that 1- '
Q. Is it .involved in any more of those cooler rooms down

"there (indicating in book) ~ What is this one~
A. That is the second floor cooler chamber.
Q. The one that you mentioned~ The picnic smoked hams

, are the ones involved, came in at the time of that receipt rec-
ord~ ,
A. At that shipment, yes.
Q. I want to follow through the temperatures on that lot

"of stuff all, the way through, if you have got it. What we
just read off is from the day it came in until it went into
process in the smoke.
Q. ,All right, it went into process when ~
A. On the 30th.
Q. And I understand that is shown in another book-in a

little-this book here ~
A. That's correct.

page 185 r Q. All right, I don't want to talk about that
,till we finish this one. Now, what I am trying to

do is to get you to read the temperature readings on that lot
of picnic hams that came in here on the 28th up until-in-'
eluding the 5th of September, anywhere along in here that it
is shown.
A. All right.
Q. ,TVell, here.
A. Do you want me to repeat ~
Q. No, I don't want you to repeat. You read onec6lumn

and you read another column. Now, is there any additional
column you should read ~
, A.. After processing, yes, sir, it is put into this cooler here.
Q. All right, giv,ewhat-you mean, what cooler room~
A. That's second floor coil chamber.
Q. What is the initial ~
A. "2 C."
Q. What does that mean ~
A. Second floor coil chamber.
Q. All right; that's what I am trying to get at. All right,

now, come on across on second coil chamber and give' the,
date each time and the temperature reading for the morning
and for the evening across that coil. ,
A. Twenty-seventh, 37 and 40. August the 28th, 37 and
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39. August the 29th, 38 and 40. August the 30th, .
page 186 r 39 and 40. August the 31st, 39 and 42.

Q. Now, are there any more of them involved in
any of those other cooler rooms there 1
A. No.
Q; Now we come down-I notice here that for 9-3, which

would be September the 3rd, it's marked "Holiday" and a
blank for some reason. I assume that was Labor Day.
A.Labor Day.
Q. All right, so there were no readings on Labor Day, but

they went in there and read them the morning and evening
after Labor Day1 . ..' . .
A. Yes.
Q. Where is the one for the cooler room that this picnic

ham that we are talking about-

Mr. Emroch: Now, if Your Honor please, that is not
proper, because it hasn't been established that this particular
ham was in any cooler yet.
The Court: vYewill wait and see.
Mr. Emroch: He is talking about the shipment.
'Mr. Robertson: I said the whole shipment went in here,

and if the whole shipment went in there, the ham in question
would certainly be in there. .'
Mr. Emroch: It hasn't been established yet, and it doesn't

make sense. .
Mr. Robertson: I think it has been.

page 187 r The Court: The objection makes sense, but
it's overruled. '

By Mr. Robertson:
Q. Now we have come here, and take this after Labor Day

and show the cooler room, or whatever room we have in there
where the temperatures are taken. Give me the indIcation
of it. '
A. Second floor coil chamber.
Q. Initials 1
A; 2-C.
Q. All right, now, come on across.
A. On September the 4th, 37 arid 39.

. Q. Before you get there, does that mean that when the man
went in there that morning after the holiday, took the read-
ings, they were those temperatures 1
A. That's right. .
Q. All right, go ahead.
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. A. Here, September 4th, 37 and 39; September 5th, 37 and
40.
Q. All right, that's as far as I want to go. That takes you

through September the 5th 1
A. That's right.
Q. Right. All right, come back and have a seat.

Mr. Robertson: Now, if Your Honor please, I offer in
evidence this one page of this book about which the witness

has testified and ask that I be allowed hereafter
page 188 r to substitute a photostat for it.

The Court: So admitted.

(The document above refened to was received in evidence
as Defendant's Exhibit E.)

By Mr. Robertson:
Q. Now, Mr. Thome, I hand you another book marked on

the outside in pencil, "Swift & Company," and I turn to a
page which is separated by a clip, and up at the top it seems
to be dated 8-30-56,oven-what 1
, A. OvenN0.3.
Q. Floor1
A. Two. Second floor, two.
Q. And then I can't read this in here. What does that say1
A. "Premium"-that's the product-"Premium smoked

picnic. "
Q. What is this over in this column1
A. That's the number of trolleys.
Q. Everything you 'read, read me clear across what it says.
A. "Premium smoked picnics, 4 to 6, 9 trolleys."
Q. 'iVhat does, "4 to 6" mean 1
A. That means the average weight of the product.
Q. Does it mean 4 to 6 pounds, or does it mean 4 pounds

6 ounces1
page 189 r A. Four tq 6-carries them ina two-pound av-

erage, 4 to 6, from 6 to 8, and 8 to 10.
Q. The weight, then, would average from 4 to 6 pounds 1
A. That's right.
Q. And it says here, "No. of trolleys, 91"
A. That means that they went onto 9 trolleys, 9 of the

conveyors.
Q. Nine separate conveyors, or one conveyor numbered

"91"
'A. Nine separate conveyors.
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Q. On an average, how many of these hams would each
conveyor hold when they hang down on there the way you
have described ~
A. Well, they change some. Ther,e usually is a:round 36.
Q. All right, sir. Now, I notice the column here of tempera-

tures and recordings down there and ask you what those temp-
eratures are-temperatures of whaU
A. That's the temperatures of the smoke houses in which

the picnic shoulders were smoked.
Q. Does it show the date ~
A. Shows the date, August the 30th.
Q. And does it show how long they were left in there~
A. Yes, sir, it shows every hour that they were in there.
Q. All right, now, were those temperatures taken every

hour while those picnic hams were in there ~
page 190 r A. That's right.

Q. I am going to ask you to step over here and
show the jury about that. The date is what~
A. August the 30th.
Q. .What year ~
A. 1956. Oven NO.3 and floor, sMond.
Q. What does this mean ~
A. Premium smoked picnics, 4 to 6, 9 trolleys.
Q. Now temperatures, and I come over here to the A. M.

and come on down there and ask you, those temperatures arie
for what date~
A. For August 30th, starting at 3:00 P. M.
Q. How do you know it starts at the P. M. instead of up

there at the top ~
A. Because that's when the man put it in and put the time

down.
Q. I say, what shows there ~
A. Printed ." P. M." 3 :00 P. M. and 124.
Q. \iVhat shows that the picnic hams went into that par-

ticula:r place in the P. M. instead of in the A. M.~
A. \iV ell, because it's marked "Start," and it's continu~

ous. If it started in the A. M., it would be a break there.
Q. SOthat this part that is up here at the top is a continua-

tion from the preceding page ~
A. From dovvn here (indicating). Went in,

page 191 r started at 3 :00 P. M. and goes through and then
starts in the A. M.

Q. Oh, I beg your pardon. It was my mistake. I was
starting at. the wrong place. Now, what does this thing here
mean~
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A. That means when they are ready-
Q. The number 138.
A. 138 and 140.
Q. What do those figures mean ~ .
A. Internal t,empe'ratures.
Q. You mean inside of the ham ~
A. That's right.
Q. How do you get that~, .
A. By a needle thermometer that penetrates the product.
Q. How long are they ~ .
A. Sir to eight inches.
Q. All right, now let's come here to where it starts. You

took the temperatures first at what time ~
A. Three P. M.
Q. And what did it show~
A. That it was 124 degrees.
Q. What is that word written there~
A. "Start."
Q. SO that is when it started, after it got in there ~
A. That's right. .'

Q. After three 0 'clock, P. M., and each one of
page 192 r those filSuresmeans an hour, down to midnighH

A. That's right.' .
Q. All right, three 0 'dock it was wbaU
A. 124.'
Q.' Four;oiclock~
A.128.
Q. Five 0 'clock~
A.130.
Q. Six 0 'clock~
A.132.
Q. Seven o'clock?
:A. 134.
Q. Eight o'clock?
A.. 136.
Q. Nine o'clock ~
A.138.
;Q. Ten o'clock~
'A. 140.
Q. Eleven 0 'clock~
A.142.
Q. Twelve o'clock~
A.l44.
Q. One 0 'clock, A. M.~
A.146.
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Q. Two o'clo,ck1
A.148.
Q. Three 0 'clock, A. M.1

A.150.
Q.Fouro'clock, A. M.1
A.150.
Q. Five 0 'clock, A. M.1
A.152.
Q: Six 0 'clock, A. M.1
'A. 154.
Q. 8even 0 'clock, A. M.1
A.156.
Q;.Eight o'clock, A. M.1
A.154. _
Q. 'Nine 0 'clock, A. M.1
A.154.
Q. Ten o'clock, A. M.1
A.154.
Q. Eleven o'clock, A. M.1
A. 152, looks like. It's a bad figure.
Q. Twelve o'clock, Noon1
A.154. _
Q. Then come back over here to this 138~
A. i38 and 140.
Q. 138 indicates what'

A.That in testing the hams with the inspector
page 194 r that they went between 138 and 140 degrees. '

Q. In other words, that that was an average 1
A. No, that was the low and the high.
Q. And was the inspector there when those ,tests were

made 1
A. That 's~absolutely. Can't take them out without.
Q. Can't take them out without the test being approved by

the Virginia State Health Department 1 ' '
A. That's right.
Q. And they were taken out of the smoke at that time 1
A. That means the temperature when they were taken out.
Q. ~¥el1, the temperature-it shows 12 o'clock, Noon, and

it's marked out. Does that mean they were taken out at 12'
o'clock, Noon1
A. That's right.
Q. All right, what is that initial down there 1 , -
A. That's time the smudge-that's the actual smoke-:-went

on 'and the time that it came off. They don 'tkeep smoke the
full time.
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Q. And that is one of the records of your office,made .and
kept subJect to your supervision 7 .

A. That's right.

Mr. Robertson: I offer that book sheet in evidence and
ask that it be marked Defendant's Exhibit F and ask that we
be permitted to substitute a photostat for it.

page 195 r (The document .above Deferred to was received
in evidence as Defendant's Exhibit F.)

The Court: Now, Mr. Robertson, that ,took us up through
noon of what day7 .

Mr. Robertson: Took us through the entire day of Sep-
tember 5th. I am going to show that this ham was sold-

The Witness: It went in August the 30th at 3 :00 p~ M.
and came out August the 31st in the A. M., at-

The Court: . At noon 7
The Witness: At noon.
The Court: August the 31st. All right .

page 198 r
• •

•

•

•

•

•

•

•

Q. Now, I noticed in your temperature ,book you didn't
have anytempe'ratur,e for September 1, 2 or 3, or. you didn't
read any off for those three days. Now, the 3rd was on Mon-
day, which was Labor Day, a holiday. There were no read-
ings taken on that day 7 .

A. That's right.
Q. What about Sunday, September 2nd?
A. I don't know.

Mr. Robertson: You can look at the book.
The Witness: (Looking at Exhibit E) They do not show

:~mefor the .1st and 2nd. '

.page 199 r By Mr..Emroch :. '. .. .'
. Q. Do not show any for Saturday, the first or
Sunday the second or Monday the third? .
. .A. No, sir.

• • • • •
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Q. Now, you spoke of smudge or smoke coming on these
picuics, Mr. Thome. Where does that smudge or smoke oTigi-
nate'
A. In a piece of equipment which burns sawdust to blow

smoke through the houses. .
Q. And where is that sawdust located ~
A. In the equipment on the outside of the smoke houses in

the basement.
Q. The sawdust is located in the equipment

page 200 r which is on the outside in another building, in the
basement of another building on the outside of

the smoke house' '
A. ,No, the smoke houses are made of brick, and the ;smoke

houses are behind a brick wall, and this 'l1nit is in the outside
or in the basement where this piece of equipment by pipes
blows the smoke into the smoke house.

Q. In other .words, you burn the sawdust in the basement
of this outside building, and then that smoke from the burning
sawdust comes through these pipes'
A. That's right.
Q. And is blown onto the picnic'
A. Blown into the smoke houses.
Q. Blown into the smoke houses by a fan'
A. That's right.
Q. And where is the fan located'
A. Inside the equipment.
Q. Not in the smoke ho.uses1
A. No. . .
Q. In other words, the fans push the smoke up through the

pipes into the smoke houses'
A. That's conect.

page 203 r
•

•

•

•

•

•

•

•

•

•

Q. As far as you know, all of these cellophane wrappers
on these picnics were intact after they were wrapped'
A. Positively, or they wouldn't go in stock unless they

were.
Q. Positively intact?
A. You say "intact." You mean that they are tied com-

pletely?
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Q. Tied completely and no openings, that is what I mean.
A. That is, correct., ,.
,Q, Otherwise they would not go in shipment-wouldn"t go

in delivery ~ '
A. No, sir.

page 205 r
•

.'

. .
•

•

•

• •

J. R. COLLINS,
was called as a witness on behalf 'Ofthe Defendant and, being
first duly sworn, was examined and testified as follows,:

page 206 r
•

•

•

•

•

•

•

'.
•

•
Q. Mr. Collins, I hand you what appears to be a Swift and

Qompany invaice dated 9-5-56, to which is attached what ap-
pears to be a Swift and Company receipt dated 9-5-56, and
ask you if that invoice represents a sale yau made to A. L.
Robersan.
A. Yes, sIr, it does.
Q. On what date~ '. ,
A. I, made' contact on Tuesday, 'which was the 4th. We

date our bIlling the day of delivery.
"Q.What was the date of delive-ry?
,A. September the 5th.
Q. 'Vhat yead
A. 'Fifty-six.
Q. And what was it that you sold?
A. 'VeIl,the billing was 12 pounds of bacon, 6 pounds of

butter and 4 smoked picnics. The bacon was short, the butter
and picnics were delivered. '

page 209 r
•

•

•

•

•

•

' .
•

•

•
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Q. Now, have a seat, please. That sale is dated September
5th, 1956 Is that the last sale of picnic ham shoulders that
you made to Roberson prior to September 23rd, 19561
A Checking back 'Onhis tickets, that's correct .

• • • •

DR. M. E. HIBBARD,
was called as a witness on behalf of the Defendant and, being
first duly sworn, was examined and testified as follows:

page 212 ~

•

Ii'

'. •

.'
•

.,
•

•

Q. Doctor, there has been' introduced in evideIic~ in this
case as Plaintiff's Exllibit 7" a report from the Virginia
State Department of Health, Bureau of Laboratories, dated
Oct'Ober 25th, 1956, Laboratory, No. 27318; name is Jean
Wells. I hand you that report and, a$k you if you know
the circumstances under which the work represented in that
report was done and what the 'report showed1

A. Yes, sir, I do. ,
page 213 r Q. Do you remember how any roequest f'Or that

report came into the Department 1
A. I am a bit foggy as to exactly how the whole thing

came about, but to the best of my recollection, my first
lieutenant in charge 'Of meat inspection, let us say, Dr.
Stafford, came to me and wanted to know-apparently he
had been approached by either Mr. or Mrs. Wells, I don't
know which, and he wanted to know if our laboratory w'Ould
examine a piece of shoulder-smoked shoulder, it was-for
the presence of pathogenic bacteria, because, Mrs. Wells had
been made sick, or had been diagnosed as having had food
poisoning, and she thought that it involved this particular
piece of meat. , '
And so I told him to go ahead and have the shoulder sent

in to our laboratories. Subsequently it was, and I believe
the proprietor or the proprietor's wife of the supermarket
that sold this ham or this shoulder to them, I believe that
they brought t~e meat in to the labora.tory, and then, of
course, our people took it from ther'e and went allead and
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did the routine bacteriological examination which, of course,
resulted in this particular report.

page 215 ~

•

•

•

•

•

•

•

•

.'
•

Q. Now, what is "Proteus" ~ And if I pronounce them
wrong, will you correct me, becau8'e I never have studied
bacterias.
A. Well, all three of these organisms, of course, are found

in the everyday environment. Proteus is one of those orga-
nisms that may be isolated from various bowel discharges
and the saJiva surfaces of the body, whatever you might have
in front of you. It's just one of these common environ-
mental organisms you find everywhere around you.
Q. 'That is something that just floats a:round~
A. You are very likely to find it anyplace.
Q. If I blow my nose, is that-
A. That is.
Q. If I hawk and spit, has that got it ~
A. Might very well. ,
Q. Does that necessarily cause sickness ~
A. No, as far as I am-
Q. Does it normally cause sickness ~
A. As far as I am aware it does not produce disease.
Q. At all~
A. No.
Q'. Under any circumstance~
A. Not as far as I know.
Q. Then the next one that they mention here is Bacillus

subtilis. \iVhat kind of a thing is that ~
page 216 ~ A. Again, it's just one of these general or-

ganisms that you find in the everyday environ-
ment that is ,everyplace and everywhere. '
Q. Does that cause illness ~
A. Not to my knowledge.
Q. Ever, under no circumstances ~
A. Not to my knowledge.
Q. Now, the next one sounds a little more formidable:

Hemolytic staphylococcus aureus. What is thaH
A. \iVell, again, this is-of course, " Hemolytic". means

nothing more than it has an ability to produce an agent
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\\\hich destroys red blood cells, or it is said to be Hemolytic;
and it is a variety, let's say, of a large family of organisms
known as staphylococci, which are, again, very usual in
nature. You find them every place; you can have them on
your hands right now. " Aureus" breaks it down further
and refers to the color of the particular 'Organisms as grown
and cultured. The organism itself does not produce disease
to my knowledge, in the sense of a general bodily disease.
It certainly may cause inflamation of sares and is found
very frequently in sores, sore throats and boils, etc.
Q. Doctor, take those three things that this test report

shows, "Proteus, Bacillus subtilis and Hemolytic staphy-
lococcus aureus," and would you expect any of thos,e bacteria

to survive a normal cooking temperature?
page 217 r A. No, sir.

Q. Why?
A. Because they are subject to being destroyed by heat,

of course. For instance,. 'Ordinary pasteurization of milk
of 142degrees for 30 minutes will destroy all these organisms.
It's a matter of time and temperature.

Q. VV' ould anyone of those bacteria cause food poisoning
if eaten?
A. One of them is very often suspected as being one of

the culprits in staphylococcic food poisons. It, itself, how-
ever, does not produce disease, but the toxin it gives off as it
grows is what produces disease.

Q. But. you say you 'would have expected that to be
destroyed in the normal cooking process ~

Mr. Emroch: He didn't say that.
The Court: He didn't say quite that. Let him cleaT it

up:

By Mr. Robertson:
Q. Wbat did you say, Doctor~ .
A. Providing the organism was subjected to temperatures

which would thoraughly cook, for instance, a piece of
shoulder, they would be destrayed.
Q. Did any statement from M'rs. Wells come to y'Ou that

this ham shoulder involved in this case had been thoroughly
cooked?

A. Yes.
page 218 r Q. In what form did it come to you?

A. She wrote me a letter, and also, once after
I received this report back-in fact, I wrote her an inter-
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pretation of the thing, and we were, of course, very interested
in finding :out the source of her trouble, etc., and I included
in this letter some. questions, and I believe that was among
those questions, too, which I again asked her, if she
thoroughly cooked this particular piece 9f meat, and again-
lam a bit hazy on this; but I am quite sure I recall definitely
-I did establish, at least to my satisfaction, that she told me
that she had thoroughly cooked this piece. of meat. That
was, of course, to rule out the possibility that these orga-
nisms could have been present during the process of cooking
and the like, see.
Q. Does it require large numbers of staphylococci to be

present before any poison is formed 1 .
A. One could produce toxin; certainly. However, it would

take a rather large number of them producing toxin to make
someone sick from the whole thing.
Q. Do you know whether or not large numbers w.ere found

in the specimen that was examined upon which this repO'rt is
based~
A. Large numbers were not found.
Q. I think you have already answered this: Do all staphy-

lococci cause food poison 1
pag,e 219 ~ A. No, sir.

Q. ,,\Thynot~
A. Because they do not produce a toxin which when di-

gested, produces the symptoms that are ordinarily spoken
of as food poisoning.
Q. In this specimen that is reported upon here, did you

determine whether or not in your:opinion the staphylococci
that were found in that specimen could produce food poison-
ing1
. A. Let me answer this way: that the only proof of the
pudding in a situation like this as to whether a toxin is
present that would make someone sick would be for someone
to volunteer and consume some of the same material and
would then become sick, you would suppose that some of
the toxin was present. However, in the absence of a certain
number of volunteers, we ordinarily don't go that far, so we
can usually assume when a given organism with certain
characteristics is present that there is a very good chance
that the toxin maybe present .
., Now, in. the case of this particular organism that we
have there, this Hemolytic staphylococcus aU'reus,.it quite
frequently is involved in producing ,toxins. However,
whether the toxin was there O'rnot we don't know.
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Q. See if I understand you correctly, that the staphylo~
cocci themselves are not what does the damage, that they give

off a poison which is in sufficient quantity, what
page 220 r they give off produces the trouble, is that right?

A. That is correct.
Q. And if you kill the staph, then they don't make any new

poisons'
A. That's correct.
Q. And when they become killed, whether or not the poison

already created would cause illness is determined on how
much there was of the poison?
A. I didn't fol,low you entirely. You better repeat.
Q. Well, suppose that you thoroughly cooked the ham

shoulder and you kill all of the staphylococci." You got all
of them killed now, and that stops the production of any
new poison. - -
A. That's right.
Q. Would any preexisting poison caused by that cause the

illness, or would that have been destroyed?
A. The staphylococcus toxins are generally rather stable,

and they probably would not be destroyed, although they
might be attenuated considerably.
Q~ In your opinion, Dould you ten whether or not there

were enough of those staphylococci in this ham shoulder be-
fore the cooking to have produced a poison?
A.Well, along that line, now, on direct smears----=ofcourse,

direct smear, again, is a technique whereby you would put
the bacteria on a slide and stain it so you could

page 221 r see it by the microscope and, of course, both dead
and living bacteria -wouldequally take the stain,

you would not be able to ten whether they were dead or alive.
But on direct smear they ,,,ere unable to see any direct
staphylococci at alL Of course, in the culture which this is a
report of, they would be cultivated there much the same as
you would raise radishes.

Mr. Rosner: He has testified that he has been told this,
and- that is obviously hea:rsay.
The Court: Is that true, that someone else did this work?
The Witness: That's right. _ -
The Court: Well, now,it was done under your supervision

in a ,,~aythat you know about it, or is it-what the assistants
told you? -
The Witness: Oh, no, this was done at our request, of

course, and then a -report was submitted to us.
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'. The Court: .Who did it?
The Witness": Two of the technicians in the laboratory.'
The Court: Are they still in the lab?
The Witness: Yes, sir.
Mr. Robertson: I think I can get at it another way, Your

Honor. I have got another question.
The Court : They are the ones that actually handled the;

smear test, and I think we ought to have their accurate ob-
servation here.

page 222 r Mr. Robertson: We had the head of the de-
partment here under stipulation.

The Court: Anybody qualified can discuss the report,
but you are asking him something else now.

By Mr. Robertson:
Q. Now, Doctor, I will ask you this. Is it oris it not true

that in order for poison to be in this ham shoulder, it would
have been necessary that large numbers of staphylococci
capable of fO'fming the poison be in the ham shoulder?
. A. That's correct. "
Q. And if large numbers had been in that ham shotrlder;

would you expect to observe the dead forms of the staphylo-
cocci microscopi~al1y1
A. Yes. ..
Q. Does the report indicate that the product was examined

by microscope? '
A. The repo'rt does not, no. "

page 225 r
•

•

•

•

•

•

•

•

•

Q. If a person eats a piece of meat and gets sick within
two hours after eating.it and staphylococcus aureus are iso-
lated, you would think that there ,:vas some relationship
wouldn't you, and implication-

page 226 r
•

•
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• •

•

•

•

•
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The ,;Vitness: You are speaking just of any staphylococcus
aureus, or are you speaking of Hemolytic.

By Mr. Emroch: ,
Q. Hemolytic staphylococcus aureus~.
A. Now, let me recall, it again. You asked me if I knew

someone who ate some meat and became ill with symptomsof gastroenteritis one, two to four hours; something-
Q. Two hours.
A. ,-and we examined and we found them, would we sus-

pect that the two, are related,~
Q. Y,es.•
A. We would.
Q. And if it happened to four people, your suspIcion

would be quadrupled, wouldn't it ~
A. Right, vvouldbe mOTesuspicious.
Q. And if people in the same family who did not eat it

, didn't get sick, your suspicion" would. be even
page 227 ~multiplied more, would it not ~ ,,',',. ,.

A. It would tend to bear out the situation; I
would think, yes.

• • • • •

Q. Doctor, I failed to ask you these ,.questions., Do you
have anything to do with the state inspection of the Swift
and Company plant here in Richmond that' puts out meat
products in the Richmond ar,ea~ _
A. Let me say this, that I have general supervision of the

state meat inspection service and, of course, we
page 228 r do have an inspector in the Swift and Company's

plant here in Richmond.
Q. And is that undeT your general supervision ~
A. General supervision, yes. '

page 231 ~

• •

•

•

•

•

•

•

•

Q. Doctor, suppose a refrig-erated car from the Swift
plant in South St. Joseph, Missouri, arrives in Richmond
under a Swift seal, the. ear being closed, and is deliv,e'red
at the siding of the Swift plant in Richmond, what are the
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normal procedures for unloading that car and handling the
product from the time they open the car until it is put. on the
RichmondmarkeUNow, if you want me to break that up
and go bit by bit, I ,can do it, but what I'd like to do is
just take it up in chronological sequence and tell the normal
story of what would happen to whatever is in that car. I will
make it specific: picnic shoulder ham.
A. Of .course, it makes little difference what the' product

was, really, whether it be ham or picnic ham or what it be.
The specification -of the way it should be handled, of course,
is laid down in the regulations of the goV'ernment service.
Naw, then, generally I will review what the regulations do

for the thing. The inspector is to be required to, of course,
see to it that all this carload of meat, whatever

page 232 r it is, that comes in here' from Swift and Com-
pany or wherever it is, comes fr-om an approved

source. An appraved source in the sense that I am speaking
means that it's been inspected by either another state health
department inspected plant where the meat was originally
killed 'Orby a federally inspected plant, and if he cauld see
on the wholesale cuts of the meat, in this case it would be a
shoulder, the seal 'Orthe stamp of either the state health de-
pa:rtment-or of the F'ederal Government, then he would as-
sume that, of course, the stamp being valid, that the meat
does come from an approved source. He then w'Ouldallow
the plant ta take it in and begin to process it. And, of course,
then this inspector in this case, as being a processing house
with no killing, he, 'Of course, would follow the product
through and check temperatures, see to it that the handling
methods, the sanitation, the equipment, etc., is in accordance
with the regulations until the product has gone completely
through its processing. It comes out the ather end all
done up in its package with the state stamp on it, which,
of course, is evidence that the product does confarm to all
of these regulati'Ons. Maybe I am being too general now.
Q.If you are not, Mr. Emroch will make you more specific.

Mr. Emroch: I will try.

By Mr. Robertson:
Q. Now, Doctor, I show you a portion -of the

page 233 r c!':lllophane wrapper which was around .the
shoulder ham involved in this case and can your

attention to this stamp an there and ask you what that
says.
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. A. Of course, this stamp says, "Inspected and passed by
the Virginia State Department of Health- Establishment"-
whatever the number is, on this one "25, "-which indicates
that the product contained within this wrapper has gone
through an inspected plant and at the time that it was
wrapped and passed on, it did meat all the specifications,
etc., of the State Health Department Inspection Service.
Q. I understand it that that inspection stamp is put on

that wrapper before the wrapper is put around the ham.
What precautions are there to see that the particular ham
around which that particula:r wrapper goes has met the Vir-
ginia requirements ~
A. Well, of course, in the first place, before~you can

understand, I think, that they can't print these things up
just as. the ham comes off of the line, so we have to allow
them to build stock. When they get ready to have some
of these things printed up~maybe I am not answering you
the way you want me to, but-
Q. All I want is the facts.
A. The thing is submitted, they make proof on these things,

see. We know now that this plant is under our inspection,
has met all the standards, and for us to start

page 234 ~ the inspection the operator of the plant says,
"Here is the wrapper, etc., that we want to put

on." They want approval for everything that is on the
wrapper. For instance, all the ingredients or whatever it
happens to be on the label has to be approved of, too, so
they can't tell us there is sawdust in there when there is
really dried milk, something like that, see. _The stamp has
the size and the shape of the stamp, and the number, etc.,
has to be all approved before they are allowed to be printed
up. Then we know how many of them they print up and,
of course, at all times that this plant is. in operation it has
to be under the full supervision of one of our inspectors,
and I suppose it's conceivable that someone might come and
run off with one of those and stick around it illegally, but
hardly anything is a hundred per cent, but generally it is
reasonably true that anything that has that around it has
undergone all of the regulations that we have passed .

. . The Court :1s :an inspector present when that wrapper
is-'-'-doeshe say,~'That piece of meat is O. K;, puta wrapper
on it"? .. - . .-
:.' The Witness: No. It would be absolutely impossible
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to have a man standing right there on ev,ery one of these
ope'rations. The plant is under his supervision.

By Mr. Robertson:
.Q. See if I summarize it correctsy or incorrectly: But

the plant processes being under constant inspec-
pag,e 235 r tion by the state representative, if he finds every-

thing to be in order, he permits these stamped
wrappers to be put on the product, unless he finds something
wrong with the normal procedure ~
A. Correct.
Q. Is that right ~
A. The idea is that this is a routine affair. It is being

done daily and hourly and all the time the same way, it
doesn't change, and we have an inspector there who is there
a sufficient amount of time to assure himself that there are no
deviations. If there is any deviation or something does
happen, immediately the plant will be stopped, shut down,
see, until the thing is corrected.

Mr. Robertson: I have no other questions.

RE-CROSS EXAMINATION.

, By Mr. Emroch.:
Q. Dr. Hibbard, are you familiar with the symptoms of

gastroenteritis caused by the staphlylococcus aureus-Hemo-
lytic staphylococcus aureus 1
A. Why, I am familiar with gastroenteritis, and it makes

very little difference what causes it, I suppose, it would be
more or less the same thing.
Q. You are familiar with the symptoms ~
A. Yes.
Q. Those symptoms are what 1

A. Clinical symptoms, I suppose you are speake
page 236 ring of 1 .

Q. Yes.
A. Well, it would. be vomiting,. nausea, diarrhea, dehydra-

tion.
Q.' And occurs 'within two to four hours after ingesting th~

meat or some of the food1
A. Somewhere in that general time liinit. Depends upon

the dose of toxin ..
Q.A certain' amount of prostration accompanies " tlle

diarrhea~
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A. True;
Q. That is true?
A. True.
Q. "Prostration" meaning that the individual is helpless

to a great extent? -
A. Correct. .

The Court:' How long, Doctor-let me ask this question
first. Where does this germ come from ~
The Witness: The germ~
The Court: Or from what sources might it get into a piece

of meaU
The Witness: Most frequently the source of the germ

and. the food product that has become poisonous frqm this
particular type of organism probably would comemaybe from
someone-someone might have one in his throat, and he is

_ working ori the thing or preparing it, or he is
page 237 r handling some utensil that they might stick into

it, and he might cough or get it on the palms of
his hands and subsequently handle a utensil, a knife, for in-
stance, stick a knife in the -ham and carry that into the ham
with a knife, and it wou1c~be. in the place where it likes
to grow and begin to grow. ' It might come from a sore finger
or a boil, something like that.
The Court: Is it an organism that originally the human

body carries around~ '.' , ,
'The Witness: '(Nodding affirmativ,ely.) It's all over, it's

here, it's on my hands, it's on everyone's in everyday envi-
ronment, see. .,
The CoU'rt: I mean, is it originally associated with a

human being~
The Witness: Not necessarily.
The Court: Not necessarily ~ Well, now, does it live III

open atmosphere?, .
The Witness: That's right.
The Court: Floats around in the air?
The Witness: All over. It's one of these organisms

that not all strains of it produce the toxin. I think someone
said 20 per cent will produce toxin. 'Why they become toxin-
formers and others don't we don't know.
The Court: The one invol¥ed in this lab report creates

toxin ~ .
The W"itness: It may very well. It's a very

page' 238 r suspicious one. ' ,
The Court: ,V'ell, now, would it be orginally
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,in the live carcass in the tissues, or would it have gotten
in ther,e during the handling of the meat ~
The Witness: Considering the animal from which a piece

,'Of me-at comes is healthy, the inner tissues shauld be septic;
in ather wards, shouldn't have any 'Organisms in there at
all.
, The Court: N'Ow,sometime between that time and the
time that you-if that piece 'Of meat gets these germs inta it,
under what conditians will they begin ta multiply and give
'Offthis taxin ~ What tempeTature ~
The Witness: Why, gaad, warm raam temperatures. They

like abaut that temperature. Warm air raam temperatures.
Anything belaw, I suppase, 120 degrees, 110 degrees, right in
through ther,e, they begin ta like the situatian very well.
The Caurt: And belaw that is nat ~
The Witness: Below 40 degrees., If yau want ta hald

the thing, keep them belaw 40 degrees.
The Caurt: Belaw 40 degr,ees keeps them from multiply-

ing and giving 'Offthe taxin ~
The Witness: (Nodding affirmatively.) AU the faad

handling shauld be abave 150 and belaw 40.
The Caurt: If at same those germs became present in a

piece 'Of meat and began ta multiply and created
page 239 r a taxinand thereafter the meat was tharaughly

caoked sa as ta' kill the germs, thereafter what
happens ta the taxin that was 'Originally created~
The Witness: The taxins may be there, y~s. If yau caak it

,langenaugh at high enaugh temperature, yau might destroy
the tax in after a prolanged periad 'Of time, but 'Ordinary
caaking, generally speaking, wauld nat destroy staphylacaccus
taxin. Hawever,' yau shauld be able ta demanstrate the
dead 'Organisms an a smear.
The Caurt: The taxin hasn't a smell~
The ,V"itness: N'a, this is tasteless, adarless.
The Caurt: The taxin, taa ~
The Witness : Yes. '"it
The Court: N'Ow,after a piece 'Ofmeat has been caaked,

da these germs live in a live thing, 'Orcauld they get inta a
piece 'Ofmeat that has been caaked, samething that has been
'eaten and has been satisfactary ~ .
The Witness: Quite right. Quite frequently yanfind in

faad paisaning cases invalving ham-I am speaking 'Ofather
situatians than this one that is being tried here-that mast
:generally the' thing gets in ther,e after the praduct has been
coaked. In ather wards, sameane is handling meat-I re-
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member a church supper about 2'0'0people were made ill
from eating bak'ed ham. The ham had been baked and kept

in a steam table which maintained it at just a
page 240 r nice, warm temperature, about what it likes to

grow, and a couple or three of the women sub-
sequently were found to have had sor,es on their hands, and
it was held there for about faur hours before they served
supper, and, boy, we just had the hospital full.
The Court: I see.
The 'Witness: They got in there because the wamen had

been handling it.after it had been cooked.
, The Court: How long would it take after the germ or
quantity 'Of germs were injected into a piece 'Of meat for
them to give off taxin of sufficient quantity that would cause
a person to become' sick~
The Witness: Very rapid in some cases, depending on

how large a number of 'Organisms got into the thing and how
goad a medium it was for its growth, and this case that I
had, it was 2'00 people and in less than four hours there'
was sufficient amount in there.

page 245 r
•
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Q. All right, now, sticking a needle or a thermameter into
a piece 'Ofmeat would be the same thing as sticking a knife
from which these staphylococcus could be injected into the
meat~
A. Right.

page 246 r
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Q. And if she cooked it the way she said she cooked it,
could she have been poisoned by anything that was in that
ham before she cooked it 1

A. Do I understand you correctly now: if she cooked it
the way she said she cooked it-in other words, she told me
she thoroughly cooked it.

Q. Yes.
" A., Therefore, any organisms that were in there at the

time she thoroughly cooked it would have been killed. There-
fore, the organisms that we recovered would have been
destroyed had they been there at that time, if she thoroughly
cooked it. i "

page 248 r
•

•

•
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ESTHER FIGLEY,

was called as a witness on behalf of the Defendant and,
being first duly sworn, was examined and te~tified as follows:

"page 249 r
• • • • •

Q. Miss Figley, were you employed in' the laboratories
of the State of Virginia ,in October of 19561

page 250} A. I can't hear what you say.
Q. I beg your pardon. ,Vere you ,employed

where you are now employed in October of 1956?
A. Y'ou me'an for the Public Health? "
Q. Yes. "
A. No, September" first, 19-1et'8 see. No, I have been

with them two years this past September.
Q. SO that iIi October of 1956, of last year, you were

with them? "
A. Yes. :
Q. I hand you a copy of a report "WhiChhas heen intro-

duced here as Plaintiff's Exhibit 7, a repott in the name of
Mrs. Jean Wells, and will ask you if you are famiiiar with
that report on a sample of ham. ." " " ""

A. Yes.
Q. Did you personally do any work on this ham sample?



100 Supreme Court 'OfAppeals of Virginia

Esther Figley.

A. I abserv~d it for being set up far bactewialagical
examinations, and then after it was set up I caIPpleted the
repart.

Q. Yau did wark an it yaurself1
A; That's right.
Q. Did yau make a culture 'Of this-af a partian 'Of this

ham 1
A. The ather lady did, yes, and I watched her do it.
Q. Are yau familiar with the results from yaur abserva-

tian 'Ofher making the test 1
page 251 ~ A. Am I familiar with the-

Q. With what was faund in the culture 1
A. Well, I da sO many .that-yes, I recagnize that re-

port.
Q. That repart shaws that Hemalytic staphylacaccus

aureus was present in the praduct. Yaur ,examinatian. 'Ofthe
culture wauld 'Orwauld nat shaw that facU
A. Let me see this repart just a minute. Yaur questian

isn't very clear. What I want ta knaw-repeat that again.
Q. I agr,ee with you. Let me put it this way: The culture

made fram this ham, did it .reveal this staphylacaqcus 1
A. The results are here: "Organisms isalated," as

warded means that they must have been faund an the cul-
ture.

Q. Naw, when yau make a culture 'Of this natur,e daes
that tell yau anything abaut the number 'Ofthe bacteria that
are lacated 'Orfaund in the product 1
A. Na, it just shaws. that they are present. .That's all

we are loaking far is the presence 'Of the 'Organisms there.
Q. N'Ow,was. a further test made by examining. under the

micrascape 1
A. There was a direct examinatian that we do and 'Observe

by standard methads that ar,e put aut by Public Health
Service far all rautine wark, regardless whether it's ham
'Orany ather type 'Offaad sample. "VVehave a certain pra-

cedure that we fallaw, mid we do direct micra-
page 252 ~ scapic ,examinatians an all specimens, and I alp

sU're this was dane an this, taa, althaugh it isn't
stated here, but that is 'Our rautine pracedure that we adapt
far examinatian ''Of specimens, regardless 'Ofwhat it is.

Q. Did yau participate in that wark1
A. What is thaU .
Q. Did yau laak at this under the micrascape1
A. Yes.
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Q. Did you find under the microscope in a sample of the
ham any of this staphylococcus bacteria?
A. If it wasn't written here, it must not have been found.

Mr. Emroch: ,We object to that answer unless this witness
can remember exactly what she did.
Mr. Robertson: That goes to the weight, not' to the

admissibility.
Mr. Emroch: All right.

By Mr. Frazier:
Q. I repeat the question,: In making the examination or

sample of this product under the microscope, did you see any
staphylococcus bacteria?
A. No microorganisms seen.

page 253 ~
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LORRAINER. BERGER,
was called as a witness on behalf of the Defendant and,
being first duly sworn, was examined and ,testified as follows:

• • • • •
Q. Are you in the employ of Swift & Company?
A. Yes, I am.
Q'. In what capacity?
A. I am a home economist in the research laboratori'es.

Q. And how long have you been with Swift
page 254 ,~and Company?

A. I have been 'with Swift a little over 9
years.

pa.ge 257 ~

•

•
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.'
Q. Miss Berger, at the request of Swift and Company,

in order that you may testify in this case, have you com-
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parati:vely recently made cooking tests of Swift's Premium
picnic shoulder ham 7
A. Yes, sir, I have.
Q. How many tests did you make 7
A. I made one test at this December date.
Q. And what was the date that you made that test 7
A. I believe it was on a Friday; I believe it was December

13th.
Q. And did you prepare a chart showing the progress. of

that test7 .
A. Yes, sir, I did.
'Q. Have you that chart with you 7
A. Y,es, I do.
Q. \iVill you produce it, please 7

Mr. Emroch: May I ask at this time, does she have the
ham or the shoulder with her that she cooked7
The' Court: Yes, you can ask, her that.
The Witness: No, sir, I do not.
Mr. Robertson: I can tell you she hasn't.

By Mr. Robertson:
Q. Miss Berger, is this document that you have

page 258 r produced a summation of the cooking test you
made 7

A. Yes, sir, it is.
Q. I am going to ask you to explain it in detail in a moment,

but there ::wea few preliminary questions. What was it that
you tested 7 '
A. The meat product that I tested was a Swift Premium

smoked picnic. It weighed 4 pounds 9 ounces.
Q. \iVhendid you test it 7

Mr. Emroch: If Your, Honor' please, this is a 4-pound,
5-ounce.
The Court: Immaterial, four ounces difference.

By Mr. Robertson:
Q. When did you test it 7
A. On Friday, December lt3h. That's the date I have.

Yes.
Q. And just briefly, before we get right down to the chart,

what generally was the nature of the cooking test that you
made 7
, A. You mean, what procedure I followed7
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Q. Yes.
A. I removed the smoked Premium picnic from the re-

frigerator and with a thermometer I checked the internal
temperature of the picnic. It was 35 degrees Fahrenheit.
Then I washed the picnic in water from the tap and put it in
.' . a heavy, cast aluminum kettle to soak for 15

page 259 r minutes. At the end of this time I took it out of
. the water and drained the water off, put the

picnic in a 6-quart Presto pressure cooker.. Then I added
3 cups of water to this cooker and put into the ham what w,e
call thermocouples, which are very sensitive wires like ther-
mometers, but they are far more sensitive than a thermo-
meter, and they are connected with the machine that made
this recording.

Then I put the lid on this Presto cooker and turned up
the beat' on tbe gas range until tbe pressure was up to 15
pounds. Then this picnic was cooked for 35 minutes at 15
pounds pressure. At tbe end of that time I pulled it off the
heat and let it drop down to normal pressure so that I could
open the lid. Tbis took about 12 minutes additional. Then
I transferred the picnic to the same kettle in which it had
been soaked and poured the liquid from the pressure cooker
into tbis kettle, put the roaster and tbe picnic into an oven,
a gas oven wbich had been preheated to 375 degrees Fahren-
heit. '

It 'remained in this ov,enfor 30 minutes. Then I removed
the Toaster and the picnic from the oven and set it 'on top of
the range at room temperature. It remained here for a
period of an hour.

Q. Then what did you do after thaU
A. That was the duration of the cooking test.
Q. And what was tbe purpose of the test ~

A. The purpose of the test Was to determine
page 260 r what "temperatures were reached throughout the

cooking-the final temperature reached at the
end of the cooking process and also the time at which the
picnic was at different tempeTatures.

Q. Did that apply to the inside of the picnic, in the middle
of it, or just at the outside of it ~

A. That applied to' sev,eral different spots in tbe picnic.
Two of these thermocouples that I mentioned, these very
sensitive thermometer-like things, were in the oenter of the
largest muscle of the meat, and' that is the paTt that we
have found from expeTience gets done last; that is, it is
always at the lowest temperature. Two of the thermocouples
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were in outside portions of the meat-that is, not 'Outside,
but near,er the surface. One 'Of the thermocouples, when we
had the picnic in the pressure cooker, we had 'One ther-
mocouple just stuck into the fat under the skin, and then. we
later used the same 'Oneto r,ecord oven temperature, because
the fat was already up very high when we put the meat int'O
the oven. So we have a record thraughout the time of the
temperature 'Of the meat at different spats and the roam
temperature and of the oven temperature on this chart.
Q. N'Ow, does that chart recard the variaus steps and

phases 'Of the coaking test you have made so that you can
explain it on the chart ~
A. Yes, sir.

Q. I am going to ask you to step over there
page 261 r where the jury can see it and explain it.

A. Shall I hald it up like this, then ~
Q. I want the jury to be able t'Osee it.
A. First of all, I will explain this dark line that gaes

up all the ,vay through at the side. This machine that I
mentioned has 16 wires coming aut of it. Well, we couldn't
possibly put all of those wires into the meat, because it's
just to'Omany; we don't need that many for a small piece of
meat. So the ones that we aren't using, the wires that we
aren't using we put into a slush of ice which we know is at
32 degrees Fahrenheit. This is a way to check the accuracy
of the machine.
It recards all the way-you see, right here, this way across

the chart is temperature, 0, 50, 100, 150, on up to 600
deg-rees Fahrenheit fram zera. Dawn this way, or up,
I should say, we record time. Each 'Ofthese three blocks will
make a unit of five minutes. This chart is on twa cylinders,
and the cvlinders revolv,e automatically when the machine is
in operatian, sa whenever three 'Of these blocks ga by, five
minutes has passed. There is a little printing wheel on this
machine that prints the numbers that correspond with these
various wires, and that is how we get 'Our record.
Now, these are recording 32 degrees. The 'Ones that we

used in the meat, N'Os.. 1 and 7, were in the center muscle
of the meat. They started aut here-it's difficult

page 262 r to read, because it's printing around 35 degrees,
and that's sa close ta the 32 yau can see it run-

ning right inta this line. As it cooks it begins to go. up a
little higher. ,
Now, numbers 10 and 4. were m'Ore in the outsifle 'Of the
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meat. As they record they get warmer. This portion of
the meat gets warm a little faster, so it's up higher.
Now, at 1 :13 p. m., we started recording. It was a few.

minutes later, it was at 1 :20 that the pressure was at 15
pounds, so at this point we started recording the actual
.cooking. From here to here is a period of 35 minutes, as
indicated by these blocks. At that time, then, I wrote down
here, it is 1 :20 here, it is 1 :55. Thirty-five minutes has
elapsed. This is the time in the pressure cooker.
Then 24 blocks of time is about the 12 minutes that it

took for the pressur.e to drop down to normal. Now, in '"this
block of time there is a break, because here we' take the
meat out of the pressure cooker and put it into the pan that
goes into the oven.
Also at this point, I am sorry, I forgot to say before at this

point when I took it out of the pressure cooker I cut off
the skin, and I made a glaze 'of brown sugar and cloves
on the picnic and put it into the pan.
Then here we start our oven cooking period at 2 :18 to

2 :48, a 30-minute period in the oven. Now we see the tem-
perature continuing to go up in the same pattern

page 263 ~ that it followed before. No. 1 and No. 7 were
lower in temperature than No. 4 and No. 10.

Now, over here in the oven we have this No. 13 recording
oven temperature, and there is a little fluctuation, because
the heat cycles on and off. It's hitting between 350 and 400,
375 ov,en temperature.
Now, at 2 :48 the 30-minute oven period is ended. I re-

moved the roaster and the picnic and put it on top of the
range. This is the houg (indicating on chart) from here
to here is the hour-long period on top of the range where the
picnic was allowed to set.

The Court: Now, what are all of' these things that run
over this way that you haven't talked about ~
The Witness : You mean these numbers ~
The Court: Starting down here.
The \iVitness: Well, this is just an indication all along

that is printed on the chart. This is just part of the chart
printing of the temperature from zero to 600 to make it
easier to read. At any point you can say this one was 50, 60,
70, 80, whatever the degrees.

By Mr. Robertson:
'Q. What is this that is written III pen and ink?
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A. Those are my comments 'Of what I did at a specific
time. Here I say, "Begin 30-minute oven cooking period."
Here I say, "End 30-minute ov,encooking period." "Begin

60' minutes standing period."
page 264 r Q. \Vhat is this down here 7

A. Wen, I will start at the bottom, maybe that
will be simpler. Here I say, "All 16 thermocouples in ice
slush. " They are all there before we started. Then,
"Sta'rt heat under -pressure cooker." Then," 15 pounds
pressure reached. Begin 35-minute cooking period," and
up here, "End 35-minute cooking period at 15 pounds
pressure." Arid here, "Pressure dropped sufficiently to re-
move lid of cooker." Then," Begin 3D-minute o.ven cooking
period. During ll-minute interval picnic skin was removed
and picnic was glazed. Thermocouple 13 records oven tem-
perature." "End 30-minutes oven cooking. period. Begin
60-minute standing period. Last thermometer reaches 143
degrees Fahrenheit," and here I have just written, "10-
red" and "4--blue" to make the reading easier. The ther-
mocouples print in different colors. "End 60-minute stand-
ing period."

Q. vVill you read the legend there so if we want t'O ask
any questions about it-
A. All right.
Q. You might take your seat and read that, please.
A. "December 13th, 1957. J.ean C. Wells versus S'wift

and Company. A Swift Premium smoked picnic weighing
4 pounds 9 ounces was cooked, skin side up, on a -rack in a
6-quart Presto pressure cooker for 35 minutes at 15 pounds
pressure. The skin was then removed, and the picnic was

glazed with brown sugar and cloves. The picnic
page 265 r and the liquid from the pressure cooker "vere

placed in an 'Oval cast aluminum roaster. The
roaster and contents were placed in a preheated oven pre-
heated to 375 degrees Fahrenheit. After 30 minutes the
picnic was removed from the oven to the top of the stove,
where it was allowed to stand one hour. Thermocouples at-
tached to a recording potentiometer were recorded at certain
locations at different depths throughout the picnic." Then
it lists where they were inserted. "Thermocouple 1 inserted
to a depth of one and three-quarters inches in the center
portion of the larger muscle toward the shank end.Ther-
mocouple 7, same as No.1, except 1 1/2 inches 'Over toward
the butt end. Thermocouple No. 4 inserted to a depth of
1 1/4 inches at the side of the large muscle. Thermocouple



Swift and Company v. Jean C.Wells 107 .

Lorraine~R. Berger.

No. 10 inserted to a depth of 1 1/2 inches into the center
of the smaller muscle on the other side of the bone. Ther-
mocouple 13,.Presto cooker' '-that is, I am just indicating
,howI used it in two different ways. When the meat was in the
Presto cooker, Thermocouple 13 was inserted in the fat
directly under the skin. "In the oven this thermocouple was
ins,erted in the oven to 'record oven temperature," and then
my signature, Lorraine R. Berger.
Q. And that was made on what date 1
A. December 13th.
Q. 19561
A. 1957.

Mr. Robertson :1 mean 1957.' I offer that
page 266 ~ chart in evidence, Your Honor, and ask that it be

ma:rked Defendant's Exhibit H.
Mr. Emroch : We object, if Your Honor please, to the

introduction of the chart.
The Court: Objection is overruled.
Mr. Emroch: Exception noted.
The Court: Let me say in allowing the exhibit into intro-

duction in evidence as well as the testimony, if counsel de-
sive to make any cross examination to show wherein this
is any different from the evidence Mrs. Wells has given on
the stand in this case, they ml1y do so, and I will later rule
whether the evidence of this witness may stay in ,evidence.
Whether the discrepancies are proven by any subsequent evi-
dence is immaterial.

By Mr. Robertson:
Q. Miss Be'Tger,was the purpose of the test to which you

have referred to determine the temperatures of the shoulder
ham at differ,ent times under. different circumstances as
indicated on the chart 1
A. Yes, sir.
Q. Now, on a diff~'rent occasion did you make a cooking

test in conformitTwith the 'cooking directions on this cello-
phane wrapper which has been introduced here as Defend-
ant's Exhibit N0.11

A. That is right, I did such a test. And I think,
page 267 ~ as I remember the times-I haven't seen this

label, of course. Six pounds~what is that, two
and a half to three hours1 Yes. Yes, I did.
Q. When did you make that test 1
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A. I don't remember the exact date. It was several
months ago.

Q. And do you know the results of that test?
A. I'd have to refresh my memory with the chart. I don't

have the chart with me.
Q. You do not have the chart with you? Can you, from

memory, make any comments on that test?

Mr. Frazier: Se,e if this is it.

By Mr. Robertson:
Q. Miss Berger, I hand you a chart and ask you if that is

a chart you prepared as the result of the cooking test you
made in conformity with the directions contained on the
wrapper which has been iptroduced in evidence as PlaintifFs
Exhibit 1.
A. Yes, sir, this is my-I see the date is April 15, 1957,

and it has my signature.
Q. What was the date of the test?
A. April 15th, 1957.
Q. And what did you test?
A. Swift Premium pork shoulder picnic, cook before eat',

ing, weighting 4 pounds 5 ounces. It was placed
page 268 ~ skin side up on a rack in a shallow pan. Electric

oven was preheated 30 minutes. Thermocouples
were inserted in the picnic, and the picnic was placed in a
325-degree-Fahr,enheit oven for three hours. This is similar
to the directions that we have on the package.

Q. And is the interpretation 'of that chart the same as the
interpretation of the other chart you introduced?
A. Yes, it is. The same heavy black line with the unused

thermocouples in an ice bath. Then the other lines going up
gradually are the the'rmocouples inserted at different posi-
tions in the meat. Then this zig-zag line here is the oven
temperature of the oven that we used for the test, and
itfiuctuates, cycles between 300 and 350 degr,ees Fahrenheit,
so that the median temperature is 325. It is the same type
of test.

Q. Then if you' can understand the other chart, then can
you take this one-if I can understand the other one, can I
understand this one?
A. Yes, sir.

Mr. Robertson: I offer this in evidence.
Mr. Emroch : We object, if Your Honor please.
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Mr. Robertson: And marked Defendant's E.xhibit I.
Mr. Emroch: I understood the witness to read that it

was cook,ed in an electric oven. Is that right ~
The Witness : Yes, sir.

page 269 r Mr. Emroch: This one was cooked in an
electric oven and the other one was cooked in

a gas oven~
The Witness: Yes, sir.
Mr. Emroch: And preheated for different lengths of

time, and the evidence as far as Mrs. Wells' testimony was it
was cooked in a gas oven.
The Court: This is an exhibit that corresponds to what

would happen if the directions on the package were followed,
and so I don't see where it makes any difference what kind
of an oven it we're cooked in, do you ~
Mr. Emroch: I think so, because Mrs. Wells has testified

she followed the directions on the wrapper up until two years
ago in a gas oven.
Mr. Robertson: I think that goes to the weight the jury

chooses to give to it, Your Honor.
The Court: Let me ask this witness: If this had been

cooked in a gas oven, from your experience in making these
tests, would this chart be substantially different ~ .
. The Witness; No, sir, not if the oven temperatures that
you are comparing are the same. If you have a gas oven
and an electric oven, both of them at the same .internal tem-
perature, the results should be the same.. The type of heat
shouldn't make any difference.
The Court: The gas or electricity doesn't come in contact

with the product being cooked, does it~
page 270 r The Witness : No, sir.

The Court: Is it th~ heat generated by that
utility that dOBSthe wbrk~
The Witness : Yes, sir.
The Court: Objection overruled.
Mr. Emroch: Exception noted.
The Court: It may be marked as Defendant's ExhibitT.
(The document above referred to was received in evidence

as Defendant's Exhibit 1.)

By MT.Robertson:
.Q. Will you look at the chart of the first test you have

reported there and see what the internal temperature of the
meat was as r;ecorded there ~
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A. You mean this chart (indicating Defendant's Exhibit
H)1
Q. When you concluded the test, what was the internal

temperature of the meat ~ . .
A. At the conclusion .of the test-the lowest-you want the

lowest internal temperature ~ .

The Caurt: You better ask her at some specific time, Mr.
Robertson, because I don't know what you mean.

By Mr. Robertson:
Q. When did. you take the last temperature reading of

the interior part of the meat ~
A. At the end of the hour standing period the

pag,e 271 r temperature then was 142 degrees Fahrenheit,
at the conclusion of the test.

The Court: This is after it has cooled off at room
temperature ~ ~
The Witness: Yes, sir, after it has been standing an top

of the range. . ,

By Mr. Robertson: . . .
. Q. Do you show the temperature when'you took it out of'
the oven~ ' .
A. Yes, sir, I can give you the temperature any time.
Q. All right, what was the temperature when you took ,it

out of the 'Oven,the int.ernal temperature ~ .

The Court: These four-what do yau call them ~
The 'Witness: Thermocouples. They are just wires.
At the end of the 3D-minuteoven cooking period, the lowest

internal temperature was 128 degres .Fahrenheit. Then
during the standing period it continues to rise.

By Mr. Robertson:
Q. And what was the highest ~
A. The highest temperature was reached during the stand-

ing period; that was 143 degrees Fahrenheit, and it remained
so for a period of about 34 minutes.

The Court: What was that rang,e of temperature, now,
the lowest to the highest?

The' Witness : Well, the ham bega~. when it-
page 272 r The Court: No, I don't mean that. The l'Owest

therm'Ocouple.
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By Mr. Robertson:
Q. When you took it out.
A. When I took it out 'of the oven the lowest temperature

was 128 degrees Fahrenheit. Then as it stood the tempera~
ture continued to rise and reached 143 degrees Fahrenheit
'and remained at this temperature for 34 minutes and began to
drop., .
Q. Which thermocouple was thaH Where was thaU
A. No. 1 and No. 7 are the ones on this charl.

The Court: I am talking about at what part of the
meat.
The Witness: In the 'center of the largest muscle in the

meat. There is one large muscle on one side of the bone
and a smaller one on the other side. This was in the largest
muscle.

By Mr. Robertson:
Q. How fa:r down in the meat would that be~
A. It should be in the center. I took it metal skewer and

stuck it through the meat from top to bottom and then
measured the skewer. I am trying to remember what it was.
Three and a half inches or thereabouts. Then I took the
measurement of half of that skewer and put the wire in to
that depth so that it would be right in the center of the

meat .
. page 273 ~ Q. Now, take that other test that you made

according to the instructions on the wrapper and
show what those heats were when you took it, out of the
oven.
A. See, as I remember, this was-yes, "removed from

oven, end of cooking period," the lOwest temperature was 161
or -2 degrees Fahrenheit.
Q. And were those things put in the meat the same way

there that -they were in the way you have described to His
Honod
A. Yes, sir. I will check the bottom. Yes, they were.

In this instance I had thermocouples 1 and 5, instead of 1
and 7, in the center, but that doesn't matter, as long as they
are numbered.

Mr. Robertson: Witness with you.
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CROSS EXAMINATION.

By Mr. Emroch:
Q. Miss Berger, you didn't bring either one of these hams

with you that you cooked7
A. No, sir. The one in April, of course, I presume is long

since disposed of. I didn.'t bring the one with me that I
cooked in December.

Q. Well, who disposed of the one that you cooked in
April 7 ..
A. It, is our custom to give the products which we have

cooked and which we have left over from tests to the cafeteria
so that it can be used, rather than just throwing

page 274 r it away.
Q. Do you know whether it was given to the

cafeteria 7
A. I don't recall whether the one last April was. The one

this December, when I left I asked them to please do this.
I assume they have. I don't know.

Q. Gave it to the cafeteria 7
A. Yes.
Q. And that's your Swift Company cafeteria 7
A. Yes, sir.
Q. For distribution to the persons who come to the cafe-

teria7
A. Yes, sir.
Q. And they eat it7
A. Yes, sir.
Q. And as fa:r as you know, it has been eaten?
A. I don't know.
Q. But it was given by you to the cafeteria for that pur-

pose7
A. Yes, sir.

Mr. Emroch: No further questions .

• • • • •

DR. J. H. SILLIKER,
was called as a witness on behalf of the Defendant and, being
first duly sworn, was examined and testified as follows:

page 275 r
• • • • •
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Q. Are you III the full-time employ of Swift and Com-
pany1
A. Yes, sir.
Q. Where are you located 1
A. Chicago, Illinois ..

page 278 r
•

•

•

•

•

•

•

•

•

Q. Are you familiar with the role of hacteria III food
processing 1
A. Yes, sir, that's my job.
Q. If a liv'e hog-I am speaking of an animal-iIifested

with sufficient staphylococci to result in presence of toxin,
would a carcass, after slaughter, show presence of the
hacteria 1
A. If the live hog had enough staphylococci present in

it to have toxin present in it, it wouldn't he a live hot any-
more, it would die. However, if the animal had a staphylo-
coccus infection with large numbers of staphylococci in the
body, the meet inspection veterinarians would detect this at
the time of post-mortem inspection.
Q. Have you heaTd the entire evidence and testimony in

this case 1 Have you been in the courtroom the entire
time 1 '
A. Yes, sir. .
Q. Well, if the staphylococci were in the hog in the way

you have described, would that be obvious to a U. S. Food
Inspector .if he did his joh properly1

A. You n~ean if the staphylococci were present
page 279 r in the hog in sufficient numbers to have toxin

pres-eut in the hog1 .
Q. Yes, sir.
A. Yes, sir, it would take the form of an infIamation in some

part of the body which would cause the inspector to reject
the animal. I will say that there has never been a case on
I'>ecordof toxin in a living animal.
Q. Does staphylococcus bacterial when ingested by human

beings cause food poisoning1
A. No, sir, the staphylococcus organisms. do not produce

food poisoning if they, themselves, aTe ingested.
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Q. What, if anything, then, associated with staphylo-
coccus bacteria, could cause food poisoning~
A. There are a certain limited number of strains 'Or indi-

vidual types of these staphylococci which are capable, when
they grow rapidly in large numbers, 'Of praducing a toxin,
and this toxin, when it is ingesteq, causes a disease known
as food poisoning with certain characteristic symptoms.
Q. Well, now, you say you have heard the evidence here

and being connected with Swift and Company in the way y'Ou
stated, how is the product handled by Swift and Company -to
eliminate the possibility of toxin or poison formation if it
is S'Ohandled ~
A. Well, the landling of the product, you mean, from the

time the animal is slaughtered ~
Q. Yes, sir.

page 280.~ A. When the animal is slaughtered, of course,
all the operations are under Government inspec-

tion and the animal is bled after it has been kmed, and
after the animal is bled, the internal organs of the animal
are removed. The tissues 'Ofthe animal are washed, and we
now hav1ea carcass of the animal with the internal organs
removed from the cooler and this chilled carcass is now-the
entire carcass is at a temperature belaw which the staphylo-
cocci grow, and the carcass is then cut up into the primal
chunks of meat.
Now, this is important, because at this time any areas

of the carcass that would have any contamination on them at
all reach a temperature below which the organisms will not
grow, the staphylococci or other food poisoning organisms.
The inside tissues of the animal are sterile at this time,
or essentially sterile. Then after this chill ~eriod, the next
day, u~ually, but it may be twa days, the chilled carcass is
removed from the cooler and this chilled carcass is now-the
entire carcass is at a temperature below which the staphy-
lococci grow, and the carcass is then cut up into the primal
chunks of meat.
This operation is carried aut very rapidly, and the primal

chunks 'Of meat may then be sold as fresh pork. or they
may be frozen, an operation which is done immediately, 'Or

they may be pumped with pickling salutions ta
page 281 ~ make a ~ured-meat product.

N'Ow,it has been shown that during- this curing
periad 'Of same 6 ta 14 days during which the praduct is below
36 degrees, is in the rang,e 'Of 36 ta 38 degrees Fahrenheit,
that staphylocacci, even if they are an the product. will nat
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grow. There is published information to this effect.that
they do not grow during this curing period.
Now, following the curing period the cured meat may

be shipped to another unit, such as in this case, or it may
be put into a smoke house and smoked at the unit where it
was cured, If it is shipped to anothe'r unit, it is shipped
under r,eirigeration; it is shipped under conditions where
any contaminants that might be on there in small numbers
do not multiply because of refrigeration. Then it goes into
a smoke house, and under controlled conditions the tempera-
ture of that product is raised fram the 36-to-38degrees up to,
in this type 'Ofham, 137 degrees F'ahrenheit minimum, fol-
lowing which the ham is allowed t'Ocool and then is put into
a cooler until it is disposed of as a wrapped ham.
Now, in this smoke house this ham passes through an in-

cubation zone for the growth 'Of staphylococci. In other
words, it pass,es through th~t zone somewhere between 50 and
115 degrees Fahrenheit where, if other things were proper,
there would be a short time where they might grow, but there,

hav,e been studies made which have shown that
page 282 r even if the pickle with which the ham is pumped

is contaminated with' staphylococci intentionally,
that during neither the curing period nor the smoking period
is one able to demonstrate any growth of thes'e staphylococci.
And ham, even though it had been innoculated with staphy-
lococci, comes out of the sm'Okehouse free of these' organisms,
. and then, of course, it is chiUed down to a temperature which
again will not allow any growth 'Of the staph.
Q. Doctor, at what temperature are staphylococci killed

in ham~
A. A ham which is put into the sm'Okehouse and reaches

an internal temperature of 137 degrees Fahr,enheit will
contain no staphylococci. .
Q. Now, you have heard the testimony in this case that the

ham involved in this case reached an internal temperature
of 138 to 140 degrees during smoking. Would this tempera-
ture kill any staphylacocci in the ham shoulder~
A. Yes, it would, and there is published information to

back up that statement.
Q. You have heard Miss Berger's testimony that a shoulder

weighing 4 pounds 5 ounces was cooked by her in her labora-
tory according to the instructions on .the label and another
time according to the method described by Mrs. We11s-

Mr. Rosner: Not S'O,Your Honor.
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Mr. Robertson: No, that's wr'Ong. I forgot that.

page 283 ~ By Mr Robertson: ..
Q. And then at another time in a different way

than the first test, the one not related to the instructions on
the wrapper. In the' first test where she introduced the first
chart, an internal temperature of-I have forg'Otten, would
you look on the chart there and see what was,-can you look
there on that chart?
A. Yes, it reached 143 degrees for 38 minutes.
Q. Would that kill the staphylococci if there were any

there?
A. That would kill the staphylococci if there were any

in there. As it happens, the milk code and ordinance rec-
ommended by the United States Public Health Service calls
for pasteurization of milk, for instance, for a period of 30
minutes at 143 degrees. This pasteurization is geared or
set up to kill the tubercular bacillus, which is an extr,emely
heat-resistant o'rganism as compared to the staphylococci,
so a period of 38 minutes at 143 degrees is beyond pasteuri-
zation temperature and time, and any staphylococci that
would have heen present-might have been present in there
-would have been eliminated by this cooking schedule, and it
would be dead in the ham at the end of the cooking period.

Q. Would that same generalization apply to the other
cooking test that she made in conformity with the instructions

on the wrapper?
page 284 ~ A. In the other test the product reached 162

degrees at the time it was br'Ought out of the
oven. In the milk code and ordinance to which I ref,erred,
there is an alte'rnative to 143 degrees for 30 minutes. If
you wish, you can heat the product to 160 degrees for 15
seconds, and most certainly the organisms would have been
killed in this product also.

Q. Doctor, based upon the evidence in this case as you
have heard it, in your opinion was the shoulder ham which
was involved in this case-did it have either staphylococci Dr
the toxin resulting from it in it in a manner that caused the
illness of which this lady has complained?
A. In my opinion it did not, because if it had had to~in

in there, there would have been hundreds of millions 'Of
viable-that is, living-staphyloc'Occi present, or it would
have had hundreds of millions of dead staphylococci obs'erv-
able under the microscope. Since it had neither, I can only
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conclude that it could not have co;ntainedtoxin at the time
. it was consumed.

page 286 .~

•

•

•

•

•

•

•

•

•

•

Q'. Around 3 or 4 weeks went by under temperatures. 'of
somewhere around 35, 40 degrees, insofar as the evidence
went. Now, you also heard that there we're three days in
which this shoulder was in the Richmond plant where there
are no' temperature records, is that correct ~

A. That's' coneet.
Q. And there are no temperature records as to the five

days during which this shoulder was in transit and un-
wrapped, is that correct~

page 287 ~ A. That's correct.

• • • •

Q. Is five days a sufficient incubation period for staphylo-
coccus in a shoulder ~ .

A. At what temperature, sir ~
Q. At favorable temperature.
A. What do you call favorable temperature~
Q. Room temperature.

A. Yes, at room temperature.
page 288 ~ Q. At August temperature~

A. If the product had been at room tempera-
ture~

'Q. Right. And this was during August and September.
A. That's righi.
Q. And there is no evidence in this case as to what the.in-

side' temperature of that car which wa.s refrigerated by
ice, which melts, is there ~ .... , .... -.

A. No, if the ice didn't melt, you'd have no refrigeration;
of cours'e. \Ve are glad it does..' " ' .

Q. Now, in answer to my question, was five days a sufficient
period for staphylococcus to incubate and produce symptom~
producing toxin ~Is that a sufficient period at August and
September temperature ~

A. You are assuming now. that it was at the temperature
I ~,: ' : -. •
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'Outsideof the car, or are you assuming temperature inside
the carT

Q. Assuming-

Mr. Robertson: Wait a minute, let the witness finish.
The Witness: I can't answer your question unless you

tell me what the temperature is you are talking about.

By Mr. Rosner:
Q. If the temperature got above 50 degrees in the car,

would the staph not start multiplying and producing toxin T
A. For how long'

page 289 ~ Q. If the temperature was above 50 degrees far
5 days?

A. They most certainly could multiply and produce t'Oxin
if they were present. .
. Q. And for four days?
A. For four days or for thre,e days.
Q..And for three days? And the higher the temperature

goes, the shorter the incubatian period becomes, is that cor-
rect? "'
A. The higher the temperature, the shorter the incubati'On

period? I don 'tunderstand. what you mean.
Q. The. higher the temperature, the less time it would

take for the toxin to be produced in sufficient quantities ta
affect a person? .
A. That's true.

page 292 ~

•

•

•

•

•

•

•

•

•

•
Q. Yes, sir. Naw, is there any odor 'Or taste or change

in appearance in a piece of meat, or let's r,efer specifically
to a smoked shoulder that has become poisonous due to staph
toxin?
A. There is none.
Q. You can't taste it,'you can't smell it,. and you can't

see it? .
A. That's right. .Youcan see the organisms in it.
Q. Well, you all don't go around-.

The Court: You are talking about with the naked eye'
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A. No.
Q. Only when the wrapper is o:ff1
A. That's correct .

By Mr. Rosner:
Q. Naked eye.
, A. No, to the naked eye.
Q. This cellophane wrapper that is put on the shoulder,

" thatcwould prevent germs from going into it, wouldn't it,
staph germs 1
A. The staph organisms will not go through that cello-

phane. If there are breaks through the seal or something
like that, then they ar,e not going through the cellophane.

Q. But an intact wrapper 1
page 293.~ A. That's right.

Q. No staph germ could get to that meat ¥

• • • • •

page 294 ~

• • • • •
Q. Do you think that three or four hours IS a sufficient

time for toxin to be produced in a ham 1
A. You mean a thr,ee or four-hour incubation period 1
Q. Yes, say at a temperature ranging from about 60

degrees to about 100 or 105 degrees, favorable temperature.
' A. Well, three or four hours at 60 degrees probably
wouldn't do it, but if you get up to a little higher tempera-
ture with a high enough inoculum with enough staph on the
product at that moment, depending on the product, again, it
could form toxin. '
Q. It could 1 That's all.

• .' • .' •
page 296 ~

• • • • •
Q. Doctor, could you sum up your testimony, would it he a

fair summation of your testimony to say that every symptom
of staph poisoning was present with the exception of what
you are saying about the dead germs 1 ' "
,A. I would say that with respect to the illness which I
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heard described in the testimony that Mrs.W ells' symptoms
could have been staph food poisoning, could have been an
infection of some sort not involving staphylococci, because
there are other types 'Of food poisoning besides staphylo-
coccus food poisoning. I would say that there are certain
peculiar aspects about it,' in that the duration of her illness
was rather long; the duration of her symptoms, being over a
week, were much longer than one usually finds in staph food
poisoning. A patient may feel ill for that long, but usually
doesn't show diarrhea and nausea and vomiting for that
length of time. I would say that it is rather odd that the
first time she ate the food that she felt as well as she did
the next day, well enough to eat a good breakfast and a good
lunch .the next day. However, this doesn't rule out the

possibility it was food poisoning. I don't say
page 297 r she wasn't suffering from food poisoning, I don't

know. She could have been suffering from some-
thing else.

page 298 r
•

•

•

•

•

•

•
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•

•
DR. M. E. HIBBARD,

was recalled as a witness on behalf of the Defendant and,
being previously duly sworn, was examined and testified
further as follows:

page 306 r
•

•

•

.,
•

•

•

•

•

•
Q. And you were also mistaken earlier this afternoon

about your testimony about the examination being made in
the Health Department of the state about putting this stain
on a glass~ .
A. I don't follow you.
Q. And finding staphylococci on the stained glass~

. A. As I recall my testimony, I was going to say that they
made smears and didn't find any staph. I don't know.
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121-A

• • • • •
Q. V{ere you the manager of the Richmond plant 'OfSwift

and Company in August and September and October in 1956?
A. Yes, sir. _
Q. During that time did Swift and Company do any ad-

vertising through the Richmond plant at all, anywhere, of
Swift and Company Pr,emium picnic shoulder or ham?
A. NQ, sir. No, sir.
Q. NQne whatsoever?
A. No, sir.
Q. The testimony in this case is that the Richmond Swift

and Company plant sold a lot of Premium picnic shoulder
hams to Roberson's Super Market 'On September 5th, 1956,
which I believe was the follQwing Monday, Labor Day, of that
week. Do you know whether or not any shoulder-when the
last shoulder h~ms had been sold to Roberson's Super Market -
.prior tQ that date?
A. No, sir, I dQn't know the last day.
Q. Do you know how long thos,e shoulder hams that were

sold on September the 5th, 1956, had been in the Richmond
plant?
A. We had a shipment to come in August the 28th, and

they were prQcessed and deliver,ed the following week to Mr.
Roberson.

page 309 r Q. Did they have any otller$ at the plant that
that shipment came in on August the 28th?

. A. No, sir. That was prior to the holiday we'ek-end, as you
mentioned, and picnics at that time of the year are seasonable,
and we had sold 'Out,and we needed to process that particular
lot that came in in order to mak,e delivery 'On it.

--.

• • • •

The !estimony on this insert, page 121-A follows the m-
troductlOn of ,the witness, Jn~ins James McCraney, near the
bQttom of page 121 of the prmted record.
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Julius James McCraney.

Q. I thought you said this afternoon that they did find
some, in answer to the Court's .question.

A. I am sorry if I misspoke it.

The Court: Clear it up at this time.
The Witness: They didn't find on a smear any staph at

all.

By Mr. Emroch:
Q. SO if you said they did find some earlier, you were

mistaken~
A. Right; if I said that, I misspoke. The organisms

we found, of course, we grew them on culture, grew them in
culture medium, something like if you have got a few seeds
here from radishes, you sow them in "good, rich soil.

A Juror: You mean, you put staphylococci in there that
had not been in there before ~

The Witness: No, no, we took a sample of the
page 307 r ham, or the laboratory did, see, that was brought

to us, and we took that ham and we mashed it
all up in a sterile mortar, see, and you mix that in with a
nutrient medium that will grow the bacteria. So that maybe
you only had one there; it would be rather difficult to locate
that one all by himself, it's like a needle in a haystack. We
took that one in a medium that will make him multiply, so
pretty soon he's got lots of brothers and sisters, so we. can
see them, and we knew it all came from that one which came
from the ham.

Mr. Emroch: That's all.

• • • • •

JULIUS, JAMES McCRANEY,
was called as a witness on behalf of the Defendant and, being
first duly sworn, was examined and testified as follows:

page 310 r

• •

..
•

•

•

•

•

•

o. Now, there have been introduced inevidenoe ('opieR
l}f Life Magazine for April 9, 1956 and June 4, 1956, and I
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will ask you, sir, whether that isn't an ad of Swift and Com-
pany that I am holding now, Plaintiff's Exhibit .No. 6'
A. That is, but I don't see any picnics on it ..
Q. I didn't ask you that, sir. It is an ad of Swift and

Company'
A. It is an ad, yes.
Q'. And 'OfSwift and Company'
A. It is an ad 'OfSwift and Company;
Q. All right, I will ask you to tell me whether Plaintiff's

Exhibit No.5, which I am holding in my hand, is an ad of
Swift and Company.
A. Not of picnics.
Q. I didn't ask you that, sir.
A. W,ell, it's an ad of Swift, yes.
Q.. You watch television, sirT
A. Yes, sir.

Mr. Robertson: If Your Honor please, I want it u~der-
stood that this entire line of cross examination is subject to

the same exception that I made before. I don't
page 311 ~ want to keep on objecting. .

The Court: That is understood.
Mr. Emroch: Well, I'd like to be heard on that.
The Court: I have already overruled it. The Court's

ruling is the same.
Mr. Emroch: Mr. Robertson has opened it up to a certain

extent.

By Mr. Emroch:
Q. Are you familiar with the Te.nnessee Ernie Ford pro~

gram'
A. Yes, sir.
Q. Swift and Company advertised its products over that

television program in 1956, did it not'
. A.' Urn-hum.. .
Q. The answer is yes'
A. Yes.
Q. You are familiar with the Disneyland program'
A. No, I am not.
Q. Never watch that?
A. No.
Q. Are you familiar with the ads that I just showed you

in Life Mag-azine which refers to the fact that these parti-
cular p'i"oducts or one or two of tHem, lJarticularly the hot
dogs or lhefranks 'are 'sold exClusively in Disneyla.nd' Did
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you catch that as yau opened up Life Magazine?
page 312 ~ A. No, I did not. .

Q. Are you familiar with the arrangement
which your company has with Disneyland?
A. No, sir.
Q. Did you ever watch the Horace Hite pragram over tele-

vision 1
A. Yes.
Q. Did Swift and Company advertise over Harace Hite's

program1
A. That's right. .
Q. Prior to September 1956?
A. That's right.
Q; What other television programs and radio programs

does Swift and Company adv,ertise---'-orused for advertising
prior to September 1956?
A. 'w"ell, they used Don McNeill on radio, not TV.
Q. That is the Breakfast Club, isn't it?
A. That's right.
Q. And' that comes on from 9 :00 a. m., to 10:00 a. m., in

the mornings over network ABC?
A. That's right.
Q. All right, sir, what others?
A. I don't know 'Of any others. .
Q. What other magazines besides Lif,e Magazine have'

Swift and Company' used, or did .they use for
page 313 ~ advertising prior to September 1956?

A. Well, they have used the Ladies Home J OUT-
nal, 'Vomen's Home Companion. That's abaut all I can
recall. -

page 317 ~

•

•

•

•

•

•

•

•

•

•
JAMES W. CRADDOCK,

was called as a witness ali behalf of the Defendant and, bei~g.
first 'duly sworn, was examined and testified as follows:

page 318 ~..

•

•

•

•

•

•

•

•

•
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Q. Are you connected with Swift and Company in any
capacity?
A. Yes, sir; I am a member of the Advertising Depart-

ment.
Q. How long have you been with Swift and Company?
A. About 12 years.

page 320 ~

•

•

• •

•

•

•

•

•

Q. One of the best media of advertising today
page 321 ~ is television, isn't it?

A. Well, there are good-tel,evision has a lot
of impact, yes.
Q. Television has terriffic impact, because' it goes right

into the living room of the home, doesn't it?
A. Yes, sir, but newspapers are r,ead in the living room

of the home, too.
Q. And magazines?
A. Yes, sir.
Q. National magazines, such as Life, Magazine, .'Look,

Women's Home Companion? ,,' ':
A. Yes, sir.
Q. They have a teniffic impact, also, particularly on

women?
, A. Yes, sir.
Q. And the r,eason you put these advertisements in the

magazine and over the radio and over television is to sell
your products, isn't that correct?
A. Yes, sir.
Q. And the reason you advertise some of the products is

because you'd like for those to be the products that bring
the customer into the store, but you also would like for them
to buy all Swift products, would you not?
A. I'd say so, yes, sir. ,
, " Q. You are not saying that you don't want the

page 322 ~ public to buy shoulder picnics by the fact you
don't advertise?

A. No, sir; we hope that if we ,advertise Premium frank-
forts, for example, that they will buy a lot of other Swift
products, too. "

Q. Sure, buy the bacon and buy the sausage?
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James W. Craddock.

page 319 r
• • • • •

The testimony 01: this insert, page 124-A, was omitted from
page 124 of the pr.mted record. It should apear between the
two rows of asterIsks near the top of page 124.

Q. In your position with Swift and Company, what do you
have to do with advertising by the company on the nat10nal
level'

A. ,VeIl, lam what they call a group head in the depart-
ment, and various products are under my jurisdiction, in-
cluding smoked meat items and dairy and poultry products
and beef, ham, and veal. '

Q. Is it within your personal knowledge whether or not
Swift' and Company has done any advertising whatsoever
of its Premium picnic shoulder hams, say, during the period
of five y,ears including and preceding the year 1956'

A. The last smoked picnic advertising, sir, was the summer
of '53, four and a half years ago, almost five.

Q.. Why did they quit advertising'
A. ,VeIl, the budget didn't warrant it. The various product

departments come to us and ask us to advertise and give us
the amount of money to do it, and the picnic people just-

Q. -got left out,
A. -haven't had the money to do it.
Q. How old a company is Swift and Company'
A. Swift is 102 years .old.
Q. What would you say its gross volume of business has

averaged for the last tivo or three years, including
page 320 r 1956' '

A. The dollar sales v.olume has been approxi-
mately two and a half billion dollars. Now, tonnage I am not
familiar with, pounds.

Q. How does that rank in size with other companies in the
United States which process the same products'

A. ,i\Tell,Swift is the largest meat-packing compa'ny in' the
country.'

l
r
I

I

,-----------=--=--'1--. !
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James W. Craddock.

A. Yes, sir .
.Q. Well, how many meat products does, Swift make 7
A. Oh, gosh, if you get down to the cuts-

The Court: Justestimate them.

By Mr. Emroch:
Q. Estimate 2007
A. I would say a couple of hundred.
Q. Couple of hundred. And you also do mail adve'rtising7
A. By mail7 '
Q. Direct mail to the homes 7
A. Direct mail to the homes 7
Q. Yes.
A. Yes, sir, we do, meats for babies, I know, has a dir,ect

mail campaign to doctors, for example, and to new mothers.
Q. But do you find that the cost of television advertising

is more productive of sales 7
A. That is a hard one to answer. I mean, some ads are

productiv,e, some are not. You know, what makes a good
ad.
Q. And in your advertisements you represent that the

Swift products are wholesome and fit for human
page 323 r consumption, do you know7

A. We put our hest foot forward, yes, sir.
Q. Are you familiar with the Disneyland program 7
A. Yes, sir, somewhat.
Q. 'W'hen did Swift and Company start adv,ertising over

Disneyland 7
A. I couldn't ten you; '56, I would say, but that's just a

guess. ,
Q. And that's a program that comes on on Wednesday

nights at 7 :30 p. m.7
A. Yes, sir. '
Q. Would that be the same time in Chicago that it is in

Richmond 7
A. Chicago would be 6 :30.
Q. Chicago at 6 :30 and Richmond 7 :30, p. m., over ABC

national television network 7
. A. Yes, sir. ,
Q. And are you familiar with the fact that some of Swift's

products are sold exclusively in Disneyland in Calif.orniaf
A. Vaguely. That isn't my sphere, but I do know we

have a restaurant there, I believe, that sells Swift products.
Q. And Swift is a well known national and international

brand, isn't it 1
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Dr. Miles E. Hench.

A. Y,es"sir, we sell-we have a branch in Lon•.
page 324 ~ don, branch in South America, branch in Canada.

Q. It's a well known national brand 1
A. Yes, sir.
Q. And you advertise under the name of Swift 1
A. Yes, sir.

page 333}

•

•

•
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•

•

.'
•

•

•
DR. MILES E. HENCH,

was recalled as a witness on behalf of the Plaintiff and, being
previously d~ly sworn, was examined and testified further as
follows:

page 338 ~

•

•

..

•

•

•

•

•

•

•
Q. Now, Dr. Hench, assuming that a smear was made in this

case by the State Health Department. and no Hemolytic
staphylococcuc germs seen as a -result of that microscopic
examination of that smear, would that in any way change
your opinion given on Wednesday that the Hemolytic staphy-
lococcus aureau germs were in the meat before it left the
possession of Swift and Company 1

Mr. Robertson: If Your Honor please, that is not what
the doctor testified to. He testified that on the' facts as
stated in that hypothetical question before our side of the
story came into the thing that they could have been present
when it left Swift and Company under the facts as they were
then as assumed in the hypotheticalquesHon, over our ob-
jection. I submit that this question is an improper ques-
tion. .
The Court: I am not sure, that is the exact phras.eology

the doctor used, and I think you ought to strike out from your
question the last phase of it and ask him if it

page 339 ~ would change his opinion. , '
: Mr. Emroch: All right, I will amend the ques-
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tion by striking out the last part of the question and say,
"Does that change your opinion given in this cas,e on Wed-
nesday?"
. Mr.. Robertson: Wait a minute, if Your Honor please. I
think before they ask the witness that, in fairness to himself,
he ought to know what the subsequent testimony is in this
case.
The Court: That's up to you to ask him.

By Mr. Emroch:
Q. Will you now please answer the question, if you re-

member it?
A. The question' concerns the fact that few or no orga-

nisms were seen on a smear?

Mr. Robertson: No, not a few; no.

By Mr. Emroch: .
Q. No organisms.
A. No organisms wer,e seen on specimen taken from the

source?
Q. That's correct. .
A. And does that change my opinion?
Q. That's correct.
A. No, sir, it dO,esnot.
Q. Why not?
A. Well, a smear, a slide is made by taking a small portion

of the material, spreading it in a thin film over
page 340 r the surface of a slide. A positive finding of some

organisms there is certainly conclusive evidence ;
not finding them simply indicates that that portion ,from
which you took thii? particular material that you put on the
slide contains no organism. It does not tell you anything
about any other portion of that specimen.

• • • •

Q. It's been testified here in evidence that the Swift
Premium shoulder came out of some room in the Richmond
plant at a temperature from 30- to 35-degrees and entered a
smoke house at 3 :00 p. m. on August the 30th, 1956-would
you like to have a piece of paped
A. If you please, if this is going- to be-
Q. I ,will start off again.-that it. came out of some room

in the Richmond plant at a temperature of 30- to 35-degrees-
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and entered the sJ;l1okehouse on August the 30th, 1956, about
3:00 p. m., o'r at 3 :00 p. m. with a starting temperature in
the smoke house of 124 degrees and remained in the smoke
house until the following day at noon with a terminal tempe-
rature in that room of 154 degr,ees, having reached, however"

during that time at 7 :00 a. m. that morning ,a
page 341 ~ maximum temperature of 156 degrees and when

'the shoulder left the smoke house it had an in-
ternal temperature of 138 to 140 degrees and was taken
from the smoke house and placed in a room with room tempe-
rature where it remained for five hours, unwrapped, and then
put in the cooler room wher,e it was wrapped in cellophane
wrapper.
Now, Dr. Hench, based on that evidence, will you tell the

Court and jury, please, sir, whether during that particular
period from 3 :00 p. m. on August 30th until 5 :00 p. m. on
August 31st, during which time it ,>,'asin a smoke house and
in the room with room temperature, there was any period, in
your opinion,that Hemolytic staphylococcus aureus germs,
if they were present before they went in the smoke house,
could have grown and could. have given off enterotoxin 1

Mr. Robertson: I think I know his answer.
Mr. Emroch: I'm glad that you do, but I'd rather he

give it.
Mr. Robertson: I bet you I do.
The Witness: Yes, sir, it could have.

By Mr. Emroch:
Q. Now, will you tell the Court and jury, please, sir, how

you arrive at that decision and opinion 1
A. The staphylococci grow and produce toxin during that

growth period in small quantities from 50 degrees Fallren-
heit to somewhere around 115 degrees Fahrenheit. They

produce it reasonably well between the tempera-
page 342 ~ tures of 70 degrees and 107 degrees Fahrenheit

and these figures are translated from Centigrade
to Fahrenheit. This ham started out, or this meat started
out at 30 degrees, and it reached 140 degrees. In the period
of time that is given to me for it to go from the cold to the
warmer temperature, if there ,vas an uniform heating- pat-
tern, as would be indicated, then this means that this 110
degree rise in temperature to the ham's maximum tempera-
ture took place at a rate of five degrees per hour.
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We have, betwe,en the excellent toxin-producing tempera-
tures of 70 and 107, rather then the outside ones, a spread of
37 degrees. At five degrees per hour, then, this ham wauld
have remained within that suitable safe growing range for a
period of 5 divided by 37, or approximately seven hours. At
body temperature, which is 98.6 F'ahrenheit, it has been
demonstrated that these organisms can produce sufficient
toxin to give"symptoms when f,ed to allow a human being, in
three hours. This is, then, enough -time to produce toxin
which would produce symptoms.
Further, the maximum temperature reached here is 140

degrees. There is no information available as to-how long it
stayed at 140 degrees. One hundred forty degrees is equiva-
lent to 60 degrees Centigrade. At 60 degre,es Centigrade it
takes something more than 30 minutes to sterilize a prepara-
tion of staphylococci to kill them off. Then, if the maximum
temperature r,eached by the ham was not held for a long

enough time, this cooling process back down to
page 343 r room temperature for five hours would give an

additional opportunity for any remaining staphy-
lococci to continue their growth and, as they grow, to produce
the toxin. Sa then you would have two opportunities, on the
way up and on the way down in temperature.
Q. Now, if it then was wrapped with cellophane and re-

duced to a temperature ,of anywhere from 30 to 35 degrees,
what would happen to the Hemolytic staphylococcus aureus
germs in there, if any were in there, and what wauld happen
to the ,enterotoxin that was given .off by the germs during
that heating and deheating period?
A. Nothing would happen toothe toxin at all, and surviving"

organisms in the preparation would be preserved. They could
be preserved that way for months.
Q. If a piece of meat, such as w,e have in this case, is

cooked in a pressure cooker and reaches a maximum internal
temperature of 147 degrees, what, if anything, woouldhappen
to the enterotoxin that may have been contained in the meat.
Excuse me, Doctor, I think I want toOchange that from 147.
I think the evidence is 143 degrees Fahrenheit, if that makes
any difference.
A. I just figured it out for 147. I will figur,e it out fo'r 143,

too. " ,

The Court: I understand that, here we want to know what
would happen to the toxin, if any.
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page 344 r By Mr. Emroch:
Q. What would happen to the toxin if any was

in the meat~
A: No, sir, 143 degrees-

Mr. Robertson: I think I'll -object to that on the ground
that it is undisputed heT,ethat the toxin would remain here .
. .The Court: That's what I understand all the evidence to
be.

• • • • •
A Copy-Teste:

H. G. TURNER, Clerk.

...{~:."
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