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Supreme Court of Appeals of ~V’irgin'ia_

AT RICHMOND.

" Record No. 4963

VIRGINTA :

In the Supreme Court of Appeals held at the Supremeé
Court of Appeals Building in the City of Richmond on Friday
the 28th day of November, 1958,

HARLEYSVILLE MUTUAL INSURANCE COMPANY,
Plaintiff in Eirot,

against

ETHEL 0. DOLLINS, Defendant in Firor.
From the Corpqration Court of the. City of Charlottesville

Upon the petition of Harleysville Mutual Insurance Com-
pany a writ of error and supersedeas is awarded it fo a
- judgment rendered by the Corporation Court of the City of
Charlottesville on the 23rd day of June, 1958, in a certain
motion for judgment then therein depending wherein Ethel
0. Dollins was plaintiff and the petitioner was defendant;

'And it appearing from the certificate of the clerk of the
said court that a suspending and supersedeas bond in the
penalty of two thousand dollars, conditioned according to
law has heretofore beén given in accordance with the provi-
sions of sections 8-465 and 8-477 of the Code, no additional
bond is required. :
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ADDITIONAL GROUNDS OF DEFENSE.

‘,C,.ovmés_‘ now the defendant herein, by counsel, and for addi-
tional grounds of, defense in this cause, says:’

- (1) That the husband of Ethel O. Dollins was one of the
‘‘insureds’’ under the insurance policy in question, and that
he had actual notice of the cancellation of the policy before
the accident of August 29, 1957 ;.

(2) ‘That William Curtis Dollins, son of the plaintiff here-
in, was the actual owner of the automobile involved in this
cause, and the real beneficiary under the insurance policy
" herein involved, and that said William Curtis Dollins had
actual notice of the cancellation of the contract of insurance
herein involved before the accident of August 29, 1957.

Now having answered and reserving to itself the right to
assert such other defenses as may become necessary and
proper, this defendant prays to be hence dismissed.

. Respectfully, 4
‘ HARLEYSVILLE MUTUAL
INSURANCE COMPANY
By Counsel.
Filed June 19th 1958, B
C. E. MORAN; Clerk.

* s .. . B
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MOTION TO DISMISS ADDITIONAL GROUNDS OF
DEFENSE. :

Now comes the plalntlff by counsel, and moves the Court
to dismiss the defendant’ s Addltlonal Grounds of Defense
for the followm«r reasons: »

(1) The plalntlff s Motmn for Judgment was filed on
April 3, 1958, and the defendant responded thereto on June
18, 1958, and that the defendant’s Additional Grounds of
Defense were not timely filed and the Court.in its diseretion
should not grant the defendant leave to- amend his-original
Grouds of Defense.

(2) That the matters raised in the Add1t10nal Grounds
of Defense are not germane to the issues of the case, since
neither the plalntlff s husband or son was the insured either
under thé provisions of the insurance policy in question or

under the apphcable statutes, and that therefore notlce to -

them, if any, is irrelevant to the case bef01e the Court
Respectfully submltted

. DTHEL O DOLLINS
By Counsel ’

Filed June 23rd 1958. )
C. E. MORAN, Clerk.
VVILL‘ARD I. WALKER, p. q.

* * * * .

‘page 11}

'y . - - .

ORDER—MONDAY, JUNE 23rd, 1958.

On this the 23rd day of June, 1958, came the plaintiff in-the
above styled action, in person and by her attorneys, and like-
wise came the “defendant corporation, Harleysville Mutual
Insurance Company, by its attorney.

. Thereupon Mrs. Eleanor M. Christian, a competent and
qualified court reporter, was duly sworn to take down and
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transeribe the proceedings in this case faithfully and accu-
rately to the best of her ability, as provided by law.

Thereupon counsel for said defendant moved the Court
for leave to file its Additional Grounds of Defense, which
motion is granted and the same is aceordingly filed; to. which
action and ruling of the Court the-plaintiff, by counsel, ex-
cepts and moves the Court to dismiss said Additional Grounds
of defense upon the grounds set forth in writing and this day
filed with the clerk of this court. -

And the Court, having fully heard argument of counsel
upon said motion, doth overrule the same as to ground Num-
ber One which alleges that such Additional Grounds were
not timely filed, but doth eliminate therefrom said motion
‘to dismiss, but doth allow to be properly filed ground Num-
ber Two which alleges that the matters raised therein are
not germane to the issue in this case, since neither the plain-
tiff’s husband nor son was the insured either under the pro-
visions of the insurance policy in question or under the
applicable statutes, and that therefore notice to them, if any,
is irrelevant to this case; to which action and ruling of the
Court counsel for both plaintiff and defendant except on
behalf of their respective clients.

Counsel for said plaintiff thereupon moved the Court to

strike said defendant’s Additional Grounds of De-
page 12 } fense as set forth in paragraph Number 2 upon

the grounds set forth in her original motion to
dismiss the same.

And the Court, having fully heard argument of counsel
upon said motion and having maturely considered of the
"same, doth sustain said motion and doth eliminate said Ad-
ditional Grounds of Defense from consideration by the jury;
to which action and ruling of the Court the defendant, by
counsel, excepts.

And all proper and necessary pleadings herein having
been heretofore duly filed and issue joined, there came the
following jury of seven, the same being a portion of the panel
of veniremen summoned for the trial of civil causes during
the current term, namely: John Rimel, Horace G. VVmstead
John T. Ayers, John E. Bevilaqua, M. Erskine Wheat, Wm-
ston L. Armentrout and James Earl Barnett who, bemo first
duly sworn, were selected, tried and sworn accordmw to
law. ' '

Thereupon at the conclusion of the introduction of all the
evidence in this case, counsel for said defendant moved the
Court to strike the plaintiff’s evidence upon the ground that
the Charlottesville Motors was at the time the policy of
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insurance in question was issued and up to and including the
day the accident occurred the agent of the said plaintiff and
as such had due notice of the cancellation of said policy and
acquiesed in said cancellation at least three weeks prior to
the accident, which notice was duly communicated to said
plaintiff by mailing to her at her home address a plain
postal card advising her of such cancellation, which notice
was given to her by her son who received the card soon there-
after and before the accident occurred. '

But the Court, being of opinion that said motion is not well
taken, doth overrule the same and doth decline to strike the
plaintiff’s evidence ; to which action and ruling of the Court the
defendant, by counsel, excepts. ‘

Whereupon counsel for said plaintiff moved the Court to
strike the defendant’s evidence upon the ground that the same

wholly fails to establish agency on the part of the

page 13 } Charlottesville Motors and that any notice of the

~ cancellation of the policy in question given by it

was not in accordance with the statute providing the manner

in which such notice must be given and further moved the

Court to.enter a summary judgment in favor of the plaintiff

for the amount claimed in her motion for judgment which

counsel for both parties have agreed by stipulation is the
correct amount of damages sustained by said plaintiff.

And the Court, having heard arguments of counsel upon
said motion of plaintiff to strike the defendant’s evidence and
that summary judgment be entered in her favor and having
maturely considered of the same, being of opinion that the
statute in such cases made and provided, namely, Section
38.1-381.1 of the Code of Virginia, has not been complied
with as is required thereby, doth sustain said motion and,
there being no evidence on behalf of said defendant to refute
said plaintiff’s evidence, the jury was accordingly discharged
and the Court doth therefore accordingly order that a sum-
mary judgment be entered on behalf of said plaintiff against
said defendant. To which action and ruling of the Court
the defendant, by counsel, -excepts, upon the grounds (1)
that the evidence conclusively showed that Charlottesville
Motors was the authorized agent of the plaintiff and ac-
quiesced in the poliey cancellation before the accident, and
(2) that the jury should consider whether the plaintiff her-
self had actual and timely notice of cancellation and aec-
quiesced therein. .

It is therefore adjudged and ordered that the said Ethel
0. Dollins recover and have judgment against the said Har-
leysville Mutual Insurance Company for the sum of One
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Thousand Four Hundred and Fifty Dollars ($1,450.00), the
amount of damages claimed by said plaintiff in her said
Motion for Judgment, with interest thereon from this the ,
23rd day of June, 1958, together with her ‘costs about her
action herein expended and incurred. '

page 15 }

. ‘. - 3 .
NOTICE OF APPEAL‘ AND ASSIGNMENT OF ERRORS.

To the Clerk of the Corporation Court of the City of Char-
lottesville: - ' ’ :

‘You are heréby notified that Harleysville Mutual Insurance
Company intends-to appeal the decision of-the Court in the
above styled cause rendered on June 23, 1958, giving judg-
ment - for $1,450.00 in favor of ‘Ethel O. Dollins against
Harleysville Mutual Insurance Company, and this defendant
assigns error on the part of the Court as follows: .

(1) The Court erred in sustaining the plaintiff’s motion
to dismiss the defendant’s ADDITIONAL GROUNDS OF
DEFENSE, which was filed on the day of trial, and with-
holding same from the jury,, B

(2) The Court erred in overruling the defendant’s motion
to strike the plaintiff’s evidence, and : .

(3) The Court erred in sustaining the plaintiff’s motion
to strike the defendant’s evidence, and in granting summary
judgment for the plaintiff. :

- - Respectfully - submitted,

HARLEYSVILLE MUTUAL
INSURANCE COMPANY

, . By Counsel. - '
Filed August 7th 1958, - - |
“ C. E. MORAN, Clerk. .

* * ! ® * L]



Harleysvﬂle Mutual Insurance Co V. Ethel 0. Dollms 7
» _ Ethel 0. Dollms |
pagé 24 ¢

MRS. ETHEL 0. DOLLINS,
the first witness for the plaintiff, being first duly sworn, was. -
exammed and testified as follows

. Q. Will you state’ your name and address,
page 25 t please? :
A. My name is Ethel Dolhns and I hve at Kes- :

wick, Virginia, Albemarle County. -

Q. Did you, on or about April 12, 1957 purchase. from
Charlottesville Motors a 1956 Ford Falrlane V1ctor1a"l .

A. 1 did.

Q. Who signed the contract for the purchase of the auto-
mobile, Mrs. Dollins? _ ‘ .

A. T did. .

Q. Now, we don’t want to mislead anyone or confuse the
Jury. Who was the car purchased for actually?.

A. The car was purchased for my son for the use of the
Whole family. -
But you yourself s1gned the contract? .

. I signed the contract.
Can you drive a car?
. Yes, I can.
Did you ever drive thls car?
No, I didn’t.
What was done -about 1nsurance°l
The agent that sold us the car said that Charlottes-
ville Motors would secure the insurance for the first year,
not liability, but collision. And after the first year it would
_be up to us to secure the insurance, at which time they
charged us $88.00 for insurance. - That was on the contract
Q. Was that in the blll”?
page 26 1 A. That was in the bill of sale, $88.00.
Q. You financed the car, didn’t you? I mean,
you didn’t pay for it in cash?

A. No, $700.00 down and, I think, $52.86 or $52.96—I don’t
1emember

- Q. Who signed the note”l

A. T did.

O

> PO B0



8 . . Supreme Court of Appeals of Virginia,
Ethel 0. Dollins.

Q. Now, after you bought the car—who did you say drove
" the automobile?

A. First, Sam Johnson, a boy that lived near us, drove it
and then Bill.

- Q. That is Bill, your son?.

A. Yes. My nephew drove it some.

Q. There was an accident involving -this automobile on .
August 29, 1957, was there not?

A, That s rlght _

Q. Who was driving the automobile at that time?

A. Bill was driving, my son, William Curtis ‘Dollins.

Q. Did you know, or have any reason to believe, from the -
date you purchased that automobile until the day or after the
day of the accident that there was no insurance, colhsmn in-
surance, on the vehicle?

A. No, I did not. I knew that there was no habﬂlty insur-
ance, but 1 did not know that there was no collision insurance.

Q. Had you received any cards or—
page 27 }  A. I had received no notice whatsoever of any
. cancelation of insurance.

- Q. When did you first discover that thereé was no insurance?

A. The morning after the accident.

Q. Has any premium been refunded to you, Mrs. Dollins?

A. No.

Q. You stated earlier that in thé contract price there was in-
cluded $88.00, I beheve for collision insurance? ‘

A. Yes. :

Q. To this date has any of that amount been refunded to
you?

A. No.

Q. Do you know, Mrs. Dollins, whether or not the monthly
payments you had to make under this conditional sales con-
tract included a portion of the insurance premium that was
charged you?

A. No, I do not know.

Q. Is thls a copy of the contract that you signed?

A. Yes. And this is the statement on there, “No hab1ht§ »”

Q. Insurance?. :

- A. Insurance.

page 28 b Mr. Barrick: I don’t believe, Mr. Belt, that the
premium for the insurance was included in the
total contract price and, therefore, the monthly - payments



Harleysville Mutual Insurance Co. v. Ethel O. Dollins 9
Ethel O. Dollins:

that were made did include prmata portion of the insurance
premium,

Q. Let me ask you this, Mrs. Dollins; whether or not you
had any notice, actual, constructive,-by word of mouth, by
written communication, or by any other means that you did
not have any collision insurance on that vehlcle untll after
the accident occurred?

A. T did not, because if I had the car would have been put
up until insurance was obtained. I would not have allowed
anyone to drive it until insurance was obtained, not only for
my protection, but for the protection of Charlottesville Motors.

The Court: Are you introducing that paper, Mr. Barrick?

Mr. Barrick: ~No, sir, I am not. I just wanted to refresh
Mrs. Dollins’ memory -as to whether or not the insurance
premium was included in the total contract prme

Your witness, Mr. Belt, '

CROSS EXAMINATION.

By Mr. Belt:
Q. Mrs. Dollins, I understand that you and your son went
to the Charlottesville Motors to make this pur-

page 29 } chase together?

A. Yes.

Q. Had he gone before you and then had to brmg you there
to sign?

A. Yes.

Q. And you say you signed the contract?

A. Yes. (

Q. He did too, didn’t he?

A. Yes.

Q. There is here, I believe, a certificate which says, ‘I
certify I am twenty-one years of age or over and that the car ;
I am trading you is free from all encumbrances whatsoever.
William Curtis Dollins.”’

Mr. Walker: Your Honor, I objéct to that. She is not
charged with any act of her son, if he did or did not certify
to that. I think it is obvious. te the Jury that the plalntlff is
over twenty-one years of age.

Mr. Belt: She admits they acted together, SII' .

- The Court: I don’t see that it is relevant, Mr. Belt Would
you enlighten the Court as to its relevancy“l .
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Mr. Belt: I just want to show that it was an act by both
of them, referring to the automobile.

The Court: All right, Sir, but I don’t know
about the relevancy of that statement on the part of the son.
Rephrase your question, Mr. Belt.

Q. At the time this agreement was signed was your son,
William Curtis Dollins, over twenty-one ‘years of age?

Mr. Walker: 1 object, Your Honor; I see no relevancy. I
object to that question. I don’t see any relevancy except an
attempt to cloud the issue or bring in some besmirchment
against this plaintiff’ because her son may or may not have
made a false statement on an affidavit. v

Mr. Belt: I think I can show, Your Honor, that the actual
owner of the automobile was William C. Dollins, and that his
mother simply signed as a technicality.

The Court: I think it has been brought out in the testi-
mony that he went in ﬁrst and that she had to come in to get
it signed.

I don’t see the real purpose in showing this, Mr Belt I
don’t think there is any relevancy.

Mr. Belt: Is there a reason why 1t can’t come
page 31 } in? .
: The Court: Well, I'll let it come in for that
purpose, but not .

Mr. Belt: I think this, Your Honor, that this Jury has to
decide whether prior to the accident she actually did receive
notice.

The Court ‘T don’t think that question is relevant, how-
ever, I will let the question get in.

Q. How old was your son at that time, Mrs. Dollins?

A. Seventeen.

Q. Seventeen?

A. Yes.

Q. This indicates. that there was a cash payment of $700.00,

is that correct? .

‘ That’s "correct.

And your son made ‘it?

Yes, he made it. |

Have you paid any’ of the pavments on’ the automobﬂe?
Only: one. ' . Coe
And that was when? - L L f-
.-T think that was the September pavment we let him
have the money to pay. 1t Do o

>@>@>@P
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Ethel 0. Dollins.

Q. That was after the accident?
A. Yes. . ’
page 32} Q. Up until that time he had made all the pay-
" ments that were made? '
A. Yes. : ’ , . '
Q. And you say you let him have the money to pay them?
A. Yes. ‘
Q. So, he actually paid but you loaned him the money ?
A. We gave it to him. - We paid it, we just gave it to him.
Q. And since the accident he has been making payments on
the note that you owe up there, isn’t that correct? o
A. Correct. o B
Q. You haven’t?
A. No. _
Q. So you didn’t at-the time of the accident or since have
any money invested in the automobile at all, did you?
A. Only the $52.00 one month. : '
Q. But at the time of the accident you didn’t, did you?
A. No. S : ~ ' :
Q. Now, the proceeds of the insurance if the car were
wrecked were to go to whori? ' : ’
"A. To me. The car was technically mine until
page 33 } Bill was twenty-one-years old. : o
' Q. And you would have paid off this note?
. I would have to. o : . o
Did he live with you?
He sure did.
At Keswick?.
. Yes. :
Prior to the accident?"
. Yes. ,
- When did he miove to town?
After the accident. o
-Your husband lived down there with you, too?
. Uh, huh. ~ -0 e T T
. Mrs. Dollins, you said that when you bought this car the
agent-told you that he was charging you $88.00 for insurance
premiums? Ts that what the $88.00 was for?
~A. They told me that they would get the insirance and it
would be a premium of $88.00. That had to bé paid that .day;
they would secure it for one year, and that at the end of that
year which would be April of this year, it would be up to us
to secure insurance. ST T
Q. You didn’t actually pay the $88.00 that day, did you?

CrOFOFOPOPOR
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A. Sure did. '
- .Q. According to y0u1 counsel and this statement
page 34 - it was included in the purchase price?

A. Tt wasn’t supposed to be. They were sup-
posed to have taken the $88 00—The $700.00 down pavyment
~ was to include $88.00 for insurance.

Q. And you rvelied on them to do Just exactly what they
said they would do?
A. I trusted them to get the insurance.
Q. And you didn’t tell them any insurance company you
wanted it in?
A. They didn’t ask me and I didn’t tell them.
Q. And they were getting it, you stated, for your beneﬁt
in case the automobile were damaged?
A. Yes.
Q. And you relied on Charlottesville Motors to take care
of this matter for you?
A. T sure did.
Q. And to keep the automoblle insured for a vear?
A. For one year.
Q. Your husband’s name is Charles T. Dolhns?
A. That’s right.
Q. Do you know anything about \0u1 husband and your
son coming. in to Charlottesville Motors during the early part
of August 1957, to make arrangements. for paxment of this
note or security on the note?

A. The two of them have never been in there
:page 35 } together.

A. Never been in Charlottesvﬂle Motors place
together?

A. Not together, no.

Q. Well, did you know. about them com1n0' in separately
for that purpose“l :

A. T knew that my hushand was supposed to go up there.
Now, I don’t know whether it was August, Julv or when v

. -Q. . It was beforethe adcident?

A. Yeés. To get liability insurance with the same company
that we had the collision with because I personally sent him
- up there. I wasn’t-able to go myself and I wanted hab111tv
msurance, and I sent him up there to get it.

Q. Did he say anything to you about having fo seeure thls
_note on the automobile by deed of trust on the propertx or
some othe1 method@ : , .
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A. Nothing has ever been said to elther of us about gettmg
a deed of trust on the property.
Q. Well, you can’t testify about what has been said to him,
but I want to know what he said to you. Did he tell you—
A. Nothing to me.
Q. —that he was going up there for the purpose of secur-
ing this note?
A. No. o o
Q. He was going up there simply to get liability
page 36 } insurance?
A. He went up to gét liability msurance
Why didn’t you send your son?
My son is a minor.
I know, but he can purchase msurance, can’t he?
No. . .
He can’t?
No. '
In your name?
. No, not a minor I don’t think.
What? ’ , '
. Not a minor I wouldn’t think.
Your son was living at home then?
. Yes. .
He didn’t tell you anything about receiving a card from
Charlottesville Motors in re(rard to cancelation of 1nsuranoe‘l
A. He did not. ’
Q. You all had no dxscussmn about that Whatsoever?
"~ A. No, sir.
Q. How long was he living there—When did he move to
town do you remember?
A. He moved the 29th of August.
Q. The day of the accident? '
A. The day after—the dav of the accident, yes.
page 37 Q. He had just moved 1nto town ~when the acci-
dent happened?
A. Yes. He moved in to live with my daughter )
Q. And your husband:had been living with you, of course,
at Keswick, and he continued to do so?
-A. That’s right. Cro
Q. Mrs. Dollins, did your husband or your son or you. do
anything about getting collision insurance on this automo-
bile, or was the whole thing left up to Charlottesville Motors? .
A.. Charlottesville Motors promised to get the insurance
and carry it.for one year. .

OPOPOPOPOPOFO
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Q. You understood that they were going to get it from some
insurance company? . . '

A. I didn’t even know it was canceled. I didn’t know I
even had any insurance except for what I paid for. I knew I
paid for it.

Q. You didn’t get any notice of insurance?

A. Never got a policy or a card or anything from any in-
surance company stating that there was insurance.

Q. Did you get any notice from Charlottesville Motors that
insurance was effective? :

A. No, I never got-any notice. :

Q. Well, since you would. have been so careful had you

known it was canceled and not drive the car, did
page 38 } you take any care not to let your son drive before
you found out that they had gotten insurance?

A. T just took it for granted they had insurance.

Q. You relied completely on Charlottesville Motors?

A Charlottesville Motors, uh, huh. ' :

Q. And you did know that they weren’t going to carry the
insurance themselves, that they were going to get it written
by some insurance company, did you not? : '

A. No, I didn’t know what the technicalities were.

Q. Well, why did you send your husband up there to get-
liability. insurance. with the same company vou had collision
with if you didn’t know that? : : R

A. To get liability with the same company, -

Q. That’s what I say. You did know that Charlottesville
Motors was going to get some insurance company to issue a
policy on the-automobile? o ’ -

A. Oh, T knew that, yes, that they had to have an insurance
company. They couldn’t just sell insurance théirself.

Q. And you never heard anything more from them?

A. No. Do . : T ’ ‘

Q. You left it up to-them for the first vear to take care it?

A. For the first year. IR o :

. Q.- For collision coverage?- -
page 39} A, For collision coverage.
Q. They were representing yon?

A. That’s right. -~ .. - S

Mr. Belt: Thatisall. -
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Ethel O. Dollz’ns _
RE- DIREOT EXAMINATION

By Mr. Barmck ' T

Q. Mrs. Dollins, Mr. Belt on one occasion referled to “hls- ;
note’’ meaning Bill, your son’s. Didn’t: you testlfy that you
signed the note to finance the automobile? .
. Yes. ' -
Did Bill sign it
. Yes.
Bill signed the note?
. Uh, huh. Just the bill of sale :
I am talking about—wasn’t there another paper”z
. I think it was just one. I am not sure.

. You also said that you made a payment in September
57, 1 believe? v

A Yes. '

Q. Did you continue to pay for th1s automoblle after the
accident?

A. My son did. I thmk he. pald on up until Januars and
then he got behind. :

Q. Let’s go through it again. You mever—
pa.ge 40 ¢t  Mr. Belt: T object to that, Your Honor.
The Court: I don’t think you should go through

Noroporopy

that again. -
Mr. Barrick: I -don’t mean to, Your Homor.- T am Just
trying to establish one or two pomts that perhaps would ap—
ply to the case.. .
Q. Who had the ultlmate respons1b1hty for paymg for that- '
car, Mrs. Dollins?

A. T did. My son was supposed to-pay for 1t but 1f he -

failed to pay for it then it would have been up- to me.

Q. Did you say that you never recelved any 1nsurance
policy?

A. No insurance pohcy That’s Why I couldn’t understand
when they said they picked the policy up. They d1dn ’t plck it
up from me because I never had one.-

RE- CROSS EXAMINATIO\T

By Mr. Belt: -

Q. Mrs. Dollins, I understood you to tell Mr Barrlck that
“you made some pavments after the car was wrecked and
made one in September. I thought you told me that you gave
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‘the money to your son for the September payment. You
said it, isn’t that correct? . -

A. That s what I mean when I said I made the payment. I

" gave him the money. I did not go myself.
p‘age' 41} Q. You never made any payments? .
A. I never personally went in to Charlottesville
Motors after the day of the purchase of the car until now.

Q. You never made any payments yourself . e1ther before
or after the accident?

A. No. :

Q. Was there any discussion between you and Charlottes-
ville' Motors as to whether they.would keep the policy, or
whether they would send it on to you?

A. No.

Q. They were just supposed to represent you through that
first year and keep the insurance on it?

" Mr. Walker: - Your Honor, I object. 1 don’t see anythmg :
in the re-diréet that would give rise to re-cross éxamination
of the nature of these last questions. :

Mr. Belt: What? :

The Court: He is objecting to the improper re-cross
examination. I think that a statement was made on the re-
direct about keeping the policy and S0 forth I thlnk that
was a proper question.

Mr. Belt: No further questions.

page 42}

o Gr BENTON PATTERSON
‘a witness called by and on behalf of the defendant belntr first
duly sworn, was examined and testified as follows

DIRECT EXAMINATION.

By Mr. Belt: -
" Q. You are Mr: G. Benton Patterson?
A. That is correct..
Q. And in April, 1957, I believe. you ran: the

page 43 } Benton Patterson Insurance Service?
A. Yes.
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. Q. And represented, among other companies, the Harlesys
ville Mutual Insurance Company"l

A. That’s correct.

Q. Did you place a collision i insurance policy in force about
the 12th of April, 1957 on an automobile with the title in the
name of Ethel O. Dollins?

A. Idid. That’s correct.

Q. At whose request did you place this 1nsurance°?

A. The call came from the Charlottesville Motors, which is
usual in case—for an automobile dealer sometimes to place
~ the insurance, collision insurance.

Q. Did you have any contact with Mrs. Ethel 0. Dollins?

A. A. Not that I could ever recollect. I don’t beheve I
ever had with this insurance. :

Q. Would you turn around and look at the lady in the aisle
here and see if you know her? ,

A. I don’t believe I know Mrs. Dollins. , '

Q. Did you ever have any contact with anyone with regard
to insuring the Dollins’ automobile' except Charlottesville

" Motors?

A. Repeat that again—I am sorry.

_ Q. Did you ever have any contact with Mrs
page 44 ! Dollins or any of her family or anyone else except
Charlottesville Motors— .

A. No, I don’t believe so.

Q. __Wait just a second.—with regard to-the collision in-
surance on the Dollins’ automobile?

A. No, I don’t believe so. Charlottesville. Motors is all.

Q. Tell the Court and the Jury, Mr. Patterson what hap-
pened when vou notified your company that you had placed a
collision policy on this automobile.

A. When T first placed the insurance policy in Ethel O.
Dollins’ name the insurance company requested cancelation.
That was the first policy we put in force on April 12, 1957.

Q. That was with Harleysville Mutual Insurance Company?

A. That was Harleysville Mutual Insurance Company.

Q. When they requested cancelation d1d you notify anyone
that it had been canceled?

A. Yes, we went, as is our usual Drocedm e, to the Char-
lottesvﬂle Motors to pick up the policv, or to at-least. notify
them that it was going to be canceled. since thev had called
us to place the insurance we knew of their interest. ©=

. Q. Did you notify Charlottesville Motors that their policy
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v had been canceled and plck it up?
page 45t  A. Yes, and the company also sent notlce and it
was plcked up and canceled. :

They sent notice to whom?

Written in to Ethel O. Dollins. .
.They sent notice to Fithel O. Dolhns"l

Yes.

You are looking at .your ﬁle, I beheve?

That’s correect. . . :

When was that. notlce sent?

Aprll—MaV 13th.

To what address?

It was sent to Charlottesvﬂle Motors—one w as sent to
Charlottesvﬂle Motors and the other copy to Ethel O.-Dollins.

Q. What address did they send the notice to Ethel 0. Dol-
lins ?

A. According to this, Mr. Belt, we have the name of the in-
sured and the policy number, Wthh 1s a copy, and of course
i1t doesn’t-have her address here on this. .

~ Q. You don’t know then to-what address they sent it?

A. No, I can only assume. '

Q. Had your company ever been advised of any other ad-
dress of Ethel O. Dollins than Keswick, 'VlrginlaDz

A. None that I know of, no.

. : Q. So they Wouldn’t have, ans7 other address to
page 46 | which to send it?.
A. No, sir.

Q Now, Mr. Patterson when sou adv1sed Charlottesville
"~ Motors that vou had to eancel out the policy of Harlevsvﬂle
what did they ask you to do?.

A. Well, we have at times, which is ‘customary, when we
try sometimes to place with another. company, whieh we did.
They asked us to try to place it, or hold on to-the insurance.
Did vou try to do that?

T did.

With what company?

. American Fire and Casualty.

What happened to that policy?

. Well, they. canceled it, too. :

Did vou so notify Charlottesvﬂ]e Motors? :
Yes, we went through the same procedure as we did on
the first poliey.’

Q Did you pick up the pohev

>@e@e@e@>@

>@>@>@e©
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A. Picked up the policy and returned it to the insurance
company. - : . ' _ .
Q. Did they make any request to you at that time to try to
place the insurance somewhere else? . ' :
A. Yes, along about that time I was moving and moved
into my new office, and I can’t recall—it seems to me it was a
year ago—we either talked on the telephone or it
page 47 } was conversation at the time when T was up there,
~ Just to try to place it in another company. * Of
course, at that time I had forgotten that we have previously
had it in Harleysville in the:beginning and that that had been
canceled. = o '
Q. So, did you replace it with Harleysville?
A. Yes, I did. ' :
Is that the policy being sued on here? _ '
. That’s right. That is the policy that is in question.
What date was that policy put in force? '
. That policy was put in force on July 15, 1957.
- And T believe you stated that was at the request of
Charlottesville Motors? : R
A. Well, T would say that because when I say request, they
wanted to try to hold on to the coverage and I in turn tried
to. ‘ o
Q. They didn’t specify what company but they did ask you
to place the insurance coverage? ) o '
A. No, they didn’t request any particular company, no.
They don’t usually do that. C o
- Q. But they did ask you to place the coverage?
A. Tf we could continue or place it somewhere.
Q. Now, Mr. Patterson, what happened when the company
was notified that they had again been subjected to this
_ business? S
page 48} A. They wrote us a letter and said that would
call our attention to the fact that the policy had
once been in Harleysville and they called the policy back for
spoilization, in other words, it was being spoiled or voided.
Q. What did you do then? : o
A. Well, we again picked up the policy and clipped-it to
the notices that the company had given us and attached it to
the letter and sent it back to the company. ‘

OrOPO

Bv The Court: - " : ' _
Q. What was the approximate date when they wrote that

\
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they had previously 1nsured this automobile and wanted to
cancel this one? .
‘A. I am going to have to try to say that, as well as my
memory is—that was a year ago. That was approximately,
as far as I can recall—I should have kept the letter they sent
me but, in turn, being a spoiled policy, I clipped it to the notice
they sent and sent that back, so I didn’t have the exact date,
you know, for my own records, but I would say sometime be-
tween July 15th when it was put in force and very soon after
that thiey wrote us a letter saying it was spoiled, which was
the 1st of August or thereabouts. I couldn’t say exactly.

Mf.'Belt.: I think I can clear that up for the Court.

By Mr. Belt: (Continuing)
Q. Mr. Patterson, dld you receive the original
page 49 } of this which is a photostatlc copy?
A. Yes, that’s correct, that’s the copy of the let-
ter Whlch I received from the insurance company.
Q. And is that the letter which instructed you to cancel the
policy and to pick it up as soon as possible?
A. That’s correct.
Q. What is the date on it, please?
A. July 26th.
Q. What year?
A. 1957,

Mr, Belt: I don’t care to put this in evidence, but if the
. Court would like to see it— .

. Q. Now, when you got this letter did you advise Charlottes-
ville Motors that the Dollins’ policy was being canceled again?

A. Yes, and in canceling this policy I knew that the policy
with American Fire and Casualty had been canceled and I
didn’t attempt to place it anywhere else and I told them that
there wouldn’t be any coverage.

Q. What I am asking you is about this particular policy
that you wrote on July 15th. When the company wrote you
on the 26th to spoil it did you notify Charlottesville Motors
that the Dollins’ insurance policy was being canceled?

A. Yes, we notified them that there was going to be no cov-

erage, that the Harleysville Casualty was going
page 50 } to pick up the poliey. .
Q. Did you pick up the policy?
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“A. The policy was plcked up.

Q. Who had it?

A. That one was -also at the Charlottesvﬂle Motors Com-
pany. .

Q. Did they relinquish it to you Wlthout obJectmg or what?

A. As well as I recall—Oh, yes, they gave it to me without
any objection. I can’t recall whether they put it in the mail
or I picked it up because sometimes I pick up policies and
sometimes the companies just mail them to me. I couldn’t
recall how it was done, but it was picked up. . |

Q. Mr. Patterson, d1d Harleysville Mutual Insuranee Com-
pany ever receive any premium, any part of a premium, or
any payment for either one of these policies? .

A. As well as I can remember, we had never, of course,
collected a preminm for the first pohcy which was canceled—

Q. Did or did not collect on the policies?

A. T am going back—because actually what it is, that first
check that Charlottesville Motors had was the same money
for premium which we still hadn’t returned because then we
placed with American Fire. We still held on to the premium
trying to place it. : ‘

page 51 } By The Court:. .
Q. You did collect the premlum orlglnally 7.

A. That’s correct, that’s right. And it wasn’t returned
and then they paid us another premium’ for the American
Fire—the same premium was held, which is usually customary.
And then after the American Fire and. Casualty Company
policy was canceled we in turn sent the check back to Char-
lotestville Motors.

By Mr. Belt: (Continuing)

Q. I believe we are a little bit confused. Who paid you the
premium originally?

A. Charlottesville Motors.

Q. On the first policy of Harleysvﬂle Mutual Insurance
Company?

A. That’s correct.. , 7

Q. Was that ever sent to Harleysville Mutual Insurance
Company?

A. No, because that policy, as I recall, was canceled flat.

Q. Your agency then canceled the first Har leysville Pohev"

A. Yes.

Q. When they canceled the second policy with Harleysville
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Mutual Insurance Company what did you do with the premium
you then had in hand to apply to insurance?

page 52} A. Then I sent it back to Charlottesville Motors

S . Company. _ ' o '

Q. You sent it back to Charlottesville Motors?

A. Yeés, sure. ‘ _ ,

Q. Did your agency get any benefit out of either one of the
policies that you wrote for Harleysville Mutual Insurance
Company? = o

A. Not for Harleysville Mutual, no. . ,

Q. Did Harleysville Mutual themselves ever get any benefit
whatsoever out of it? ‘ l :

A. T would assume not, because we still had the premium

which was written for American Fire. o -
© Q- Youdidn’t send them any money on either of the poli-

cies? :

A. No. : ' _ . _

Q. And you just got your money from Charlottesville -
Motors and you returned the premium to Charlottesville
Motors?

A. That’s correct. -

Q. When you notified Charlottesville Motors that this last
policy was canceled and got it back in your possession or
picked it up, can you give us the date of that, the approximate
date? :

A. Of the Harleysville policy? _ ,

-~ Q. No, the date when you notified Charlottesville Motors
_ _ that the Harleysville policy on the Dollins’ car had
page 53 } been canceled? ‘ .

A. Well, from memory I’ll try to say it must
have been approximately after this letter from the company,
because they request cancelation or, in this case they said
spoiled policy—of course, I am liable to the company—I
would have to figure it out— ’

- Q. Well, just approximate,

A. T couldn’t say exactly what day it was. -

Q. Can you tell us approximately what day it was you noti-
fied them? - _ .

A. I'would say it was between the date we wrote it and ap-
proximately the first part of August. N
- Q. Would you be able to say with certainty or not that it
was before the 29th of August? _ ,

A. Yes, I am quite sure it was before the 29th of Angust.

Q. Can you say whether it was hefore the 15th of August?
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A. I recall the ﬁrst part of August, but it is dlfﬁcult to.ac-
“tually say.

Q. Do your records show when the’ pohcy Was ‘received by
the insurance company, Harleysville Mutual, after you Te-
turned it to them? :

A. 1 believe it was August 13th. That is ertten here in
pencil on the daily. o :

page 54} Mr. Walker: What was the question, Your
Honor, for which that answer was given? -
Mr. Belt: The question was, do his records show when the
Harleysville Mutual received the policy. when he picked it up
and sent it back to them.
Mr. Walker: - The answer was August 13th?
Mr. Belt: August 13th. A

A. Tt is'here in peneﬂ in my secretary’s Wr1t1n August
13th. - .
" Q. 571

A. 57.

Mr. Belt: Your witness, Mr. Walker.

' CROSS EXAMINATION.
By Mr. Walker:. '

Q. Mr. Patterson, you have been engaged in the insurance
business here in Charlottesville for how long?'

A. Since 1946, January. :

Q. I think your agency has another name now from what
it did at this time, does it not?

A. That’s correct. 4

Q. It is Patterson-Hjorth Company now.

A. Yes.

Q. Mr. Patterson, you are familiar with the in-
page 55 } surance business from the standpomt of a hcensed
agent, license of 1nqurance"2 ‘

A. Yes. :

Q. When does a policy of insurance become effective as far
as coverage is concerned, when you write it or when the
company approves it?

A. Tt becomes effectlve when we wrlte it, that is, an aoent
of the company. . .

Q. And 1t remains in effect until V\hat per iod, sir?
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A. Well, until the insured cancels or untll the 1nsurance
company cancels the policy.

Q. I take it ‘that being familiar with the insurance business
that you mean cancelation as provided by law, is that correct?
A. Well, I assume I have to say that is correct yes, sir.

Q. Now, Mr. Patterson, you testified, of course, that there
were three separate insurance pohcles put in force by you
and on all three the companies did not want to take the r1sk
and took steps to cancel the policies. Now, I take it, that on
none of these three did you ever personally contact Mrs.
Ethel O. Dollins?

A Not that I can recall, to be honest, that I can' remember.

Q. In other words, you - stated earlier that you
page 56 } had had no personal contact w1th her, isn’t that
correct?

A. That is correct, as far as I can remember. '

Q. Now, on each of these occasion, however, I believe you
did contact Charlottesville Motors?

A. Yes, my relations were with the Charlottesville Motors.

Q. Now, do you know whether this was done in writing on
each occasion, or by person, or by telephone, or in what man-
ner?

A. Do you mean on thc first cancelation, or on all three?

Q. On the first cancelation, how was that contact made?

A. Well now, I usually do this, and I assume that this—I
usually always try to call the motor companies and tell them
that the policy will probably be canceled, or is in the process
of being canceled, and they can either plan to replace, you
know—This one was the first one and it was canceled by notice
to the Charlottesville Motors, acecording to this copy, and also
a copy to the insured, canceled flat.

Q. That was sent bV the cmpans 9

A. That’s correct.

Q. What action did you take at that tlme—anv nartlcular
action? Did you yourself contact Charlottesville Motors?

A Yes, I was-in contact with them as far as

page 57 } this policy is concerned. I either went up there

or telephoned them., I either used to- go up and

deliver the policy, or .sometime pick up the pohcles—whmh
we have done on other occasions..

Q. Now, in this connection, the papers in your file which
you have used to refer to to refresh Vour memory, that i s not
.qomethlno that you wrote? :

A. No.
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Q. It is a copy of something that was written to you—is it
an original of a letter wrltten to you or & copy of a letter
written to you?

A. These are all copies of letters ertten by the insurance
company. :

Q. And does your file 1ndlcate that the insurance company
d1d write a letter to Ethel O. Dollins, as well as to Charlottes-
ville Motors-on this- first policy?

A. On this first pohcy ' S

Q. Did you receive copies on the second pohcy?

A. The. second policy I picked up and we have a’ copy of
* that letter whereby they requested me to pick up the policy.
They would rather do that than try to cancel, sometimes. So,
I picked up the second policy and we have that copy of our
letter where we returned the copy. Of course, the Charlottes-

ville. Motors is aware of that policy, Whlch is the
page 58 } American Fire and Casualty.

Q. But there is no copy of any letter addressed
to Mrs. Ethel O. Dollins, either written by you or by the com-
pany, is there, in relation to the second policy of Harleys-
ville Mutual?

A. No, there is not—not that I have here in the file.

Q. As far as your records are concérried then the only di-
rect contact that Harleysville Mutual Insurance Company
had with Charlottesville Motors pertaining to the first con-
tract? On the second contract you went there yourself and
the company didn’t write a letter?

A. That is correct. I just picked up the pohcy rather than
have a cancelation on it.

Q. And on the American F1re and Casualty Company
policy you also contacted Charlottesville Motors either in
writing, or in person, or by telephone?

A. T am sorry, I thought that’s what you were talking
about—the second policy. I am referrmg to the Ameucan
Fire and Cascalty.

Q. I am talkmg about the second- pohcy of Harleysvﬂle
Mutual.

A. T beg your pardon.

Q. You also picked up that policy yourself, did you not“l

A. The Harleysvﬂle Mutual Pohcy°2 The sec-
page 59 }-ond one? '

Q. Yes. '

A. That was plcked up at the request of the Harley svﬂle
Insurance Company.
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Q. But do you-have any copies in your file similar to those
copies you originally referred. to indicating that they had
sent notice to Mrs. Dollins or to Charlottesville Motors ?

A. No, the only thing that I have, which I regret that I did
not keep—I clipped the original but the copy— -

Q. Well, we have seen that. That is all right. But as far
as the second Harleysville Mutual policy is concerned, you
have no knowledge that any direct communication was had
between the company and either Charlottesville Motors or
the insured? - = o

A. No, due to the fact that they deemed legally by that that
the policy was spoiled and void. o

Q: That was their opinion on the law, I presume?

A. That’s right. : '

Q. Now, Mr. Patterson, the point that I wanted to make
clear to you is, that on each of these three policies, whether
it be Harleysville or American Fire, at some time or other in
the proceedings you did contact Charlottesville Motors?

A. Yes, I had been contacting Charlottesville Motors ever

- since it started—I mean, when they originally
page 60 | placed the insurance.
. “ Q. Now, you stated on direct examination that
your records would indicate that the second Harleysville
policy was probably returned to the insurance company some-
where around the 13th"of August, is that correct?

A! That would have to be the only way that I can recollect,
due to the fact that there is penciled writing here and due to
the fact that the company had deemed the policy void and we
clipped the policy to the original letter and sent it back; and
then we always try to write on the—for our records in a case
like that—the date that it was sent in. ‘

Q. Well then, I take it it would be accurate to state that
the contact that you had with.Charlottesville: Motors as to’
that second Harleysville policy,.that is, informing them of
the cancelation, must have occurred between July 15th and
August 13th? : o S
- A. T would assume that is correct, because it was sent back
on August 13th. S L

Q. It is not unlikely, I take it, Mr. Patterson, that that
contact could have happened—I am not saying-it did—but
that contact could have happened with Charlottesville Motors'
on the 12th of August, or the 11th, or it could have happened
earlier than that, of course? R R
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- A. I can’t say, to be honest, because I can’t re-
page 61 } member back one year, you know.
- Q. Tt is possible, isn’t it? '

A. Tt is possible, yes. : "

Q. It is-highly improbable, of course, that it occurred after
the 13th of August? -

A. Not according to our records. v S

Q. Do your records indicate, Mr. Patterson, as to the first
Harleysville policy, the one placed in foree on April 12th, that
you received a letter from the insurance company around the -
2nd of May— o

A: Uh, huh. ' . - '

Q. —to to the effect that they would not able to accept this
risk? : ' R

A. Yes. - : : o

Q. And also there is a copy in your files of a letter you
sent to the company on the 9th of May, whereby you returned .
the policy? T :

A. That’s correct. :

Q. Now, where did you obtain this policy to return it, from
the Charlottesville Motors? ' _ ‘

A. Yes, from Charlottesville Motors. There was a’ lien
on the policy, the original policy. ‘ v

Q. But then it wasn’t until May 13th that you had the .
letter written by the insurance company—you have copies

indicating that they wrote notices on May 13th

page 62 | addressed to Charlottesville Motors and to Ethel ‘
: O. Dollins? ' ' S
A.. May 13th, right.

.~ . .. THELMA DEARBORN, : '
a witness called by and on behalf of the défendant, after first
being duly sworn, was examined and testified as follows: -
- DIRECT EXAMINATION.,

By Mr. Belt:

Q. Will you state-your name?

A. Thelma. Dearborn. o

Q. Do you work for Charlottesville Mofors? -

A Yes,Ido. =~ =~ .. . ..

Q. What is your position?

A. Office manager.
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Q. How long have you had the position of office manager
with Charlottesville Motors, Mrs. Dearborn?

A. Approximately three years. _

Q. You were working there then in April of 19577

A. Yes, sir. '

Q. Still working there? ,

A. Yes, sir.
page 63 - Q. Do you know Wllham Curtls Dolhns?
‘ A. Yes. .

Q. Do you know his father?

A. T have seen him on occasions.

Q. Do you know Ethel O. Dolhns?

A. No.

Q. Mrs. Dearborn, did you have any part in the sale of the
automobile by Charlottesvﬂle Motors to Mrs. Ethel O. Dol-
lins and William C. Dollins on the 12th of Aprll 1907”? '

A. You said, did I have any part?

Q. Yes, did you know anything about it? 4

A. No, sir, nothmrr but billing. I do not close the deals
myself.

Q. Do you know anything about Charlottesvﬂle Motors
getting Benton Patterson Insurance Agency to put collision
coverage on the Dolhns’ automoblle?

A. Yes. :

Q. They did do that?

A. Yes. -

Q. Charlottesville: Motms?

A. Yes. C

Q. And do you know anvthing about the ccmcelatww of the
first policy, the second policy, and so forth?

A. T don’t recall dates now. I just know that some policies

- were canceled.
page 64 } Q. Do you know anything about the policy that
was written -in Harleysville Mutual Insurance
Company on the 15th of " July?

A. Nothing other than we received the pohcs

Q. You received the policy? -

A. Yes.

Q. Can .you tell the J ury any‘rhlng about the cancelatwn of
that particular policy?

A. A lady from Benton Patterson’s oﬁice ‘called Charlottes-
ville Motors saying. that the-policy was being canceled; and
then I wrote a postcard to Mrs. Ethel O. Dollins’ as lien -
holder, to protect the insured, Mrs. Dollins, and also to pro-
tect us as lien holder, asking her to come in as we had been
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notified that the policy was bemg canceled and to come in and
make arrangements. :

Q. Was that card mailed to Mrs. Dolhns?
A. Yes.
Q. To Mrs. Ethel O. Dolhns”l
A. Yes.
Q. To what address, Mrs. Dearborn?
A. Box 133, Keswick.
Q. And on what date?
A. 8/1/51.
Q. You sent that card yourself?
- A. Yes, sir. '
page 65} Q. On August 1st, 19577
A. Yes, sir. -~

Q. Mrs. Dearborn, had Benton Patterson p1cked up the
policy at that time?

A. No.

Q. When did he p1ck it up? C

A. T do not remember. I know it was a -couple or a few
days in between there. I don’t remember the date.

Q. Do you know when the accident happened?

A. No, sir.

Q. Would you say that he picked up the pohcy prior to the
29th of August, 19577

A. T just can’t say about dates I don’t remember_ inei-
dents too long. '

Q. But Charlottesville Motors had been notified of the
cancelation of the policy and that is the reason you wrote
that card to Mrs. Dollins, isn’t that correct?

A. Yes. We were called; saying that the policy was belng
canceled, and I wrote the card.

Q. Did Mrs. Dollins come in in answer to that card and to
see what had to be done about it? '

A. No, sir. - -

Q. Did Wllham ‘Curtis Dolhns ¢come in in answer to the
card? :

A Yes ’
.pageiﬁﬁ L Q. Did his father come w1th h1m9 .

A. Not the first time. ‘The boy came in first and
talked to us, Mr. Gllmer and myself and then we asked
him— -

Q: Just a mmute When he . was' talkmg to you at that
tlme——thls was before the accldent? R

TA. Yes ' : . '
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Q. Did he state that he had seen the eard that was. sent
to his mother?

A. Yes, and he had comein to see, about the insurance, to
. see'what he could do about it.

Q. Did he- say where he saw the card?

A. No. ' v

Q. Did he say Whether his mother- had seen it?

A. No.

Q. It had, however, been delivered, according to him?
A. Yes. -

Q. How about the father? Did he say anything about him

having seen 1t?

A. No

Q. The first time the boy came in he didn’t have his father
.with him?

A. No.

Q What did you advise him at that time?

- A. To bring his father with him ‘and to make
.pawe 67 b some ar1anoement about the i insurance policy. And
v they were supposed to come in at-a later date.

Q. Did he, in response to that information, bring his fa‘her
with him later"l ,
- A: Yes. '

Q. Was: that befme the accldent”l

- A Yes. '

Q. Were any. arrangements made by the father and son? v

A. No, he came in and he asked to speak to Mr. Gilmer
on a Saturday mornln<T and Mr. Gllmer ‘was out of town,

Mr. VValkel “ Your Honor, much as I would like to co-
oper ate and let this witness tell all she knows, the law against
hearsay evidence ‘is certainly involved here and I don’t he-
lieve that the discussions of Mr. Dollins and Bill Dollins
with Mr. Gilmer or other representatives of the Charlottes-
ville Motor Company ought to come ‘in-through this witness.
I think that violates the hearsay rule. :

Mr. Belt: Your Honor, I think it is entitely relevant fo1
- two: reasons: first, Mrs.. Dollins stated definitely that her
~son and husband had never been i Charlottesville Motors
together. This, of ‘course, is in contradlctloh of that state-‘
- ment. .
page 68 } Also, we are necessarﬂv relvmg on. . circum-
, ‘stantial evidence that she received the card;which

was sent to her: and if members of ‘her household saw: 1t
and in response to it came in to do something’ about it, it is
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perfectly logical and perfectly proper for this Jury to con-
sider that fact and determine whether or not she actually did
have notice of this insurance being canceled.

The Court: Mr. Belt, as to her, testimony about the father
and the son coming in, I think that is-perfectly admissible,
and I overrule Mr. Walker’s objection on that point. -

As to the statements made by the father or son, that is cer-
tainly hearsay evidence, and unless counsel can point out some
exceptions to the hearsay rule—

Mr. Belt: Your Honor, I understand exactly what you
mean but we, as you know, have the burden of showing that
the actual notlce was dehvered to the residence of Mrs.
Dollins. Now, if the son was living there with her and if he
saw the card, naturally it was delivered to her residence be-

cause it was addressed there, so he places the card
page 69 | at her residence.

And T think it quite proper for the.J UIV to con-
sider whether or not she had actual notice, rather than coming
in and denying it now, sir. Anything that we can do to place
that card within her household I thlnk 1s perfectly sufficient
evidence.

The Court: I don’t think we can violate the. hearsay rule,
regardless of what your burden is, unless you can pomt out
some exceptions, Mr. Belt. It seems to me that that is a
statement of this witness as to what the Dollins boy said,
and it would be hearsay evidence unless you can point out an
exception, and T don’t see any exception. e

Mr. Belt: All right, sir. -

The Court: I will sustain Mr., Walker’s obJectlon to that
part. of the testimony.

Mr. Belt:. I note an exceptlon to the Court’ S ruhng

Q. I believe that is all, Mrs. Dearborn.
CROSS E,XAMINATION.

By Mr, Barrick: : |
Q. Mrs. Dearborn, are Vou familiar vmth the fact
page 70 | that there were two other insurance poheles writ-
- ten on this automobile?

""A. T knew there were some written, but I don ’t know the
number. .

Q. "'Were you or your ofﬁce 0T your. company ever notlﬁed
that other insurance policies- had been: canceled?:..

A. We are always called and .just told that a- “policy ‘has
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been canceled and that they are writing it with another com-
pany. " I don’t follow that through. -

Q. Do you know if Mr. Patterson called your office’ with
respect to any insurance policies on the Dollins’ automoblle
prior to the last Harleysville :policy? :

A. Yes, I know that some had been canceled

Q. He notified your office that the insurance policy, prior
to the one that Mr. Belt was asking you about had been
canceled by the company? ' .

A. Yes.

Q. What was your procedure with respect to those previous
policies? .

A. None, because they tell us—he told us then or the girl
that called told us that they were taking care of 1t by writing
with another company, so I didn’t do anything.

Q. You stated, I believe, in response to Mr. Belt’s question
that you sent a card to Mrs. Dollins?

- A. That’s right.
page 71.} Q. Was it a 2¢ pOStcard‘?
- A. Yes.

Q. What kind of record do you have that you sent that,
Mrs. Dearborn?

A. A notation in my handwriting on the note sheet, note
payment sheet.

Q. Were you present, Mrs. Dearborn,—you stated that Bill
Dollins and his father came in to the shop? :

A. Yes, sir.

Q. Were you present at that time?

A. Yes, sir. 1 helped them.

Q. That is all.

RE-DIRECT EXAMINATION.

By Mr. Belt:

Q. Mrs. Dearborn, I don’t beheve that you all ever had
more than one policy at a time on this particular car, d1d
you?

A. No.

Q. And when one was canceled Mr. Patterson would pick it
up and later get another one? .

A. That’s right. :

Q. And after the one that you are talklng about was can-
celed -there were no more? .
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~A. That’s right. -
page 72} Q. No more written?
A. That’s right.

MRS ETHEL 0. DOLLINS
having been previously sworn, called as a rebuttal Wltness,
was exammed and. testified .as follows o

DIRECT EXAMINATION

By Mr. Walker: . .

Q. Mrs. Dollins, I beheve that you stated on sour direct
examination when you were on the stand before, that prior
to the accident you never received any notice of any kind
from anybody-about not having any collision insurance.on
your aufomobile?

A. I did not, absolutely not. I did not recelve any letter
from anybody or any postal card.

Q. Now, I also understand from your direect- testlmonv—
as a matter of fact, cross examination by Mr Belt that you
did learn after the acmdent— : .

Mr Belt If Your Honor please, we have been
page 73 } over-this once or twice—

: Mr. Walker:. I am trying to Iay the gr oundwork
for a question, Your Honor. I will show the Court that it is
material. And I.am not going ask any more after thls ques—
tion, Your Honor.

The Court: I think Mr. Belt’s objection is well taken at
this point, Mr. Walker, but on your vouching the record that
it is leading up to a proper question I w1ll—

Mr. Belt: The groundwork has been laid, Yom Honor.
The same thing has been testified to.

Mr. Walker: Well, T won’t lay any more grounds Mr
Belt.

By Mr. Walker (Contmumg) ‘

Q. Mrs. Dollins, how did you -come - ‘about to learn for the,
first time that there had been an attempt by the insurance
company to cancel your insurance?

A. The first time that I knew that the insurance company
was attempting to cancel was the morning after the accident
I told Bill to notify the insurance company; and T went to see
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a lawyer to find out, to get him to find out what company had
our insurance. ‘
Q. And how did you learn that there was some ‘
page 74.} question about—
A. He called up Charlottesvﬂle Motors—the
lawyer called up Charlottesville Motors and they called back

and said the policy had been canceled, and that was the first
that I knew.

Q. That was the first that you— ‘

A. And then Bill told me that a postal card was 1ece1ved
while I was in the hospital, while I was a hospital patient,
but he . did not show it to me. I never saw it. Never saw
any notification of cancelation whatsoever, and I was under
the impression that I was fully insured for colhswn unt11
the morning after the accident. :

Q. Thank you, Mrs. Dollins.

A. Could I say something more? The Court doesn’t ob-
jeet? : - '

By the Court:

Q I couldn’t hear you. '

A. T say, could T make one statement?

Q. All rlght go ahead.

A. T noticed that the witness from. Charlottesvﬂle Motors
said that my hushand came in on a Saturday:morning. My
husband has not been off on Saturday morning since he has
been at his present job for three years. It was a Saturday
afternoon that I sent him to get liability insurance and he

said that the girl was off and there was only one
page 75 } man in thele, and—

M

Mr. Belt: Your Honor, I ob;]ect to that as hearsay.

By the Court:

Q. Mrs. Dollins, you must not quote what your husband_
told you.

A. T just mean it was a Saturday afternoon that he went—

Q. That is all right, but you cannot tell what he told Vou o

about the girl not belng there and so forth.
Mr. Walker: Your witness, Mr. Belt. -
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CROSS EXAMINATION.

By Mr. Belt: S : .

Q. Mrs. Dollins, where did your husband work during the
last three years?. o - ‘
. He works for L. R. Massie.
Where?
. Keswick.
Were you on the job with him?
No. . , ~ R
You just assume that he was working? : o
. He left every morning at 7:00 and was brought back a
12:00 on Saturdays. : S ' .

' "~ Q. In the meanwhile you don’t know where he
page 76 } was? — '
A. No. : ‘

Q. So you don’t know that he didn’t go there on Saturday
morning, but I think that is irrelevant. -

Tell me this. On the morning after the accident when you
heard about it, the first thing that Bill told yvou when you
mentioned insurance was that it had been canceled, ‘wasn’t
it? : ' -'

A. Yes, Bill did.

Q. So he knew it before the accident?

A. He probably did, yes. L : o :

Q. And he told you that you had received a card at your
home theén, saying that the insurance had been canceled, from -
Charlottesville Motors? , ~ : S
A. He got the card, but I did not receive it, I.did not see

POPOPOR

it. .
Q. It was addressed to you, wasn’t it?
A. Tt was addressed to me I imagine. ~ All the mail we
get from Charlottesville Motors—
Q. What did your son do with it? :
A. He put it in the car pocket, I think—I don’t know

what he did with it. But all the mail that comes to us from -

Charlottesville Motors is addressed to W. C. and Ethel Dol-
lins—all of the bills and all of the mail that has ever been
there from Charlottesville Motors is addressed to W. C. and
. Ethel Dollins.
page 77t Q. W. C. is your son?
A. That’s right.

Q. Did he tell you how long before the accident happened

that he saw that card?
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~A. He told me that he got that,card the 1st of J uly, some-
time during the first of July.
Q: Before the policy was written?

Mr. Walker: T object to that Your Honor. ‘That is a very
misleading question to the w1tness Mr. Belt knows that
there were two policies of insurance in force here It is a
very misleading question.

Mr. Belt: We are talking about the pohcy we are bemcr
sued on, and that policy was written on July 15th,

The Court: I overrule the objection. I think it is a
proper question. Mr. Walker, you may have an oppmtumty

to ask some other questions.

By Mr Belt: ( Contmumg) '

Q. This policy wasn’t written the first. of July, Mrs. Dol-
lins. - Do you remember when he told you the cdrd came?

A. If the card had of come between the 23rd of July and
the 4th of August I would have received it myself, beecause

I go to the mail box and get the mail." T was
page 78 } home from the 23rd of July until the 4th of Au-
gust.

Q. The 4th of August?

A. Yes.

Q. Did you go to the hospital then?

A. I wasin the hospital from the first day of June’ until the
23rd of July, and my son said that card definitely came while
I was in the hospital. And he dldn’t tell me about it be-
cause I was in the hospital. -

Q. It was some tlme ‘before the a001dent that sou came
home?

~A. Yes, it was before the acmdent

Q. That is all. Thank you, Mrs. Dollms

Mr. Walker: No questlons.
B ' * L] . % LI
page 105 }

* * ® * - *

Mr. Walker, can we stipulate that a copy of the policy
be put in the record? Certainly, you will need it to sustain
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your contention on eancelation. I think it would be much
clearer to the Court of Appeals. ‘

Mr. Walker: T think it probably ought to go in the record.
I wouldn’t have stipulated it going in for the Jury because I

don’t know that they eounld have seen through it,
page 106 } but I believe from the standpoint of the record
that it ought to be a part of the record.

Mr. Belt: 'Will the Comt agree to that?

The Court: Yes, the Comt will be happy to agree to that
upon stipulation of counsel, that the policy is a part of the
record. .

Mr. Belt: Counsel for the defendant offers in evidence
for the record a sample, or speciman, policy of Harleysville
Mutual Insurance Company, which it is agreed is identical
with the policy issued to Mrs. Kthel O. Dollins on July 15,
1957, with the exception that her name, address, and the
general coverage is not herein included, nor the date.

. * * S *

The Court: I think, Gentlemen, if vou have the original
policy available—I think you have a rather incomplete thing
here because this Item I of the Declarations—

Mr. Walker:" We don’t have that, Your Honor. T think

it ought to go in, also, but I don’t know who has it.
page 107 }  Mr. Belt: We can get the original policy if you

think it would be well to ‘do so, and substitute
it for the specimen poliey in the record. Does that meet
with the Court’s approval?

The Court: Is that all right with you, Mr. Walker?

Mr. Walker: T think we could save a whole lot of trouble
there by simply putting that in, stipulated as we have, that
it is the same as the original; and then stipulate further for
the record at this time that Ethel O. Dollins was the insured
named in Item I of the Declarations. No other question about
the Declarations has been raised except as to who was the
named insured. The copy that they had showed that.

The Court: I don’t know whether it was stipulated, but
certainly the representation of both counsel to the Court
was that she was the only person who was named in Item
T of the Declarations,

Mr. Walker: T think that would make the record complete
without going to all that trouble.

The Court: T have initialed it as Defendant’s
page 108 } Exhibit No. 1.

Mr. Belt: We are assuming, Your Honor,
that the sheet that Mr. Patterson called the Daily was the
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Declaration. That I did not notice particularly whether it
was so designated in the Declarations, but certainly hers was
the ‘only name that I saw that appeared on the policy there.

~ The Court: In consideration of the original question the
Court understood that both counsel stated that the onlv per-
son named in Item I of the Declarations accompanying the
original policy' was Mrs. Ethel O. Dollins.

Mr. Belt: That was the only name I saw, but as I said,
T didn’t look to see if that was specifically deswnated as De-
- clarations. T don’t know that We are calling it by its rlght
name,

The Court: Tt is up to you Gentlemen, but I don’t know
that there is any reason to .actually put that in, but that was
~ certainly the basis on which the Court consider ed that prelimi-
nary question; and I think that both counsel said that that
was the only name in there.

The only thing that the Court can make clear

page 109 } for the record again is that in consideration of -

. the preliminary question it was with the under-

- standing reached by the Court—that is, he understood from

the representation of both counsel for both sides that that was
the only name in Item'I of the Declarations.

* » L ] & ®.
A Copy—Teste:
| H. G. TURNER, Clerk.-
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RULE 5:12—BRIEFS

. §1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-
tain:

- (a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the guestions involved in the appeal.

(c) A clear and concise statement of the facts, with references to the pages of the

rinted record when there is any possibility that the other side may question the statement.
hen the facts are in dispute the brief shall so state.

(d) With respect to cach assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

ic) The signature of at least one attorney practicing in this Court, and his address.

2. Form and Contents of Appellee’s Brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.

(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.

(c) A statement of the facts which are necessary to correct or amplify (he statement in
appellant’s brief in so far as it is dcemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

(d) Argument in support of the position of appellee.

- The brief shall be signed by at least one attorney practicing in this Court, giving his
address.

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee’s brief.

§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.

(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk’s office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk’s office within thirty-five days after the date printed copies of the record. or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk’s office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office.

(b) Within fourteen days after the brief of the appellee is filed in the clerk’s office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appel-
lznt shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant’s brief.

(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
grol:ridcg, however, that all briefs must be filed not later than the day before such case is to

e heard,

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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