


IN,THE.,
) 'l l"l

Sup.rem,e Court of Appeals of Virginia
AT RICHMOND.

Record No. 4953

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 9th day of October, 1958.

ARBERN REALTY COMPANY, INC., Plaintiff in Error,

against

MARGARET AREY SWICEGOOD, ET AL., Defendants in
Error .

.From the Corporation Court of Danville

Upon the petition of ArbernR.ealty Company, Inc., a writ
of error is awarded it to a judginent rendered by the Corpora-
tionCourt of Danville on the. 17th day of March, 1958, ina
certain pl'oceeding then therein depending wherein Margaret
Arey Swicegood and another were plaiptiffs and the petitioner
was defendant; upon,the petitio11er,or some one for it, enter-
ing- into bond with sufficient security before the clerk' of the
said .Corporation Court in the penaJtyof three hundred dol-
lars, with condition as the law directs.



2 Supreme Court of Appeals of Virginia

RECORD
• •

Filed in the Clerk's Office the 5th day of September, 1957.

Teste:

MARGARET EDMUNDS, D. C.

PETITION FOR DEC~ARATORY JUDGMENT.

To the Honorable A. M. Aiken, Judge of the Corporation
Court of Danville, Virginia:

Your petitioners, Margaret Arey Swicegood and Loraine
Arey Clarke, by counsel, respectfully represent, as follows:

1. That they are the owners of the property located on and
near Main Street, in Danville, Virginia, 'which ,vas formerly
occupied by the Virginia Theat:r:e, said property consisting of
a lot 80 feet by 107.5 feet in the rear of Main Street, and
connected to Main Street by an entranceway froilting 15 feet
on the southern side of Main Street and running back there-
from between parallel lin,es 80 feet, and which said property
was devised to them by their mother, Rose F'ink Arey, by the
terms and provisions of her last will and testament, dated
.July 3, 1936, which was duly probated in the Clerk's Office
of this Court on October 22, 1937, and recorded therein in
"WillBook" F," at page 333, to which said ,,,ill reference is
here expressly made; and
2. That said defendant, the Arbern Realty Company, Inc.,

is the owner of the property on and near Main
page 2 r Street, in Danville, Virginia, which adjoins the

property 'of your petitioners on the north and which
adjoins said entranceway on the east and west sides and above
said entranceway, said property having been acquired by
said defendant by two deeds, one dated March 14, 1955, from
C. Stuart ,iVheatley and John VV.Carter, Special Commis-
sioners, of record in the aforesaid Clerk's Officein Deed Book
295; page 410. and the other dated March 30. 1951. from
The First National Bank of Danville, Danville, Virginia, and
W. J. Dance, Executors and Trustees nnder the will of ,iV'.,iV'.
vVilliamson, deceased, of record in the aforesaid Clerk's Office
in Deed Book 249, page 363, to which said deeds reference
is here expressly made; and
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3. That the said property of your said ptitioners and the
said property of said defendant were together originally
owned by S. H. Holland, now. deceased, he having been the
common predecessor in title of said plaintiffs and of said
defendant; and
4. That the property of :vour petitioners was ori~inally se-

cured from the late S. H. Holland by the Danville Academy of
Music by deed dated Au~ust 2, 1886, which is of record in the
aforesaid Clerk's Office in Deed Book X- page 74, a certified
copy thereof being attaclled hereto marked "Plaintiffs' Ex-
hibit 'A"', and asked to be read as a part hereof; and
5. That in said deed the said Danville Academy of Music

was conveved 15 feet frontin~ on the southern side of Main
Rtreet and runnin~ back between parallel lines 80 feet, such
15 feet" to be used by the said party of the second nart as an
entranceway only in said' Academy of Music Buildin~,' " it
having- been agreed between said parties to said deed that tbe
said gnll1tor, S. H. Holland, reserve the right of huilding
over said ] 5-foot entranceway, so that said ori.!:!'inal owner
retained title to all property adjoinim!' said entnll1C'ewav on

each side with the right to build over said entrance-
page 3 r ,vav: and

6. That by contract (lated .Tnne 16, 1920, recorded
in Deed Book HO, page 493, the late E. C. Arev (predecessor
in title of your petitIoners) and the late 'iV. 'V. 'Villiamson
and G. G. Temple (predecessors in title of said defendant)
marIe an agTeement roncerning' said 15-foot entranceway which
saidcontl'act included among other things an agreerilent on
the part of 'V. W'. 'Villiamson and G. C. Temple "that said
entranre from l\fain Street thrQug'h t11ehuilding of the said
'ViIliamson and Temple to the 'Majestic Theatre shall remain
as at present constituted, as to length.hreath awl hei!:!,'ht,awl
thnt said opening' recentlv cnt in said party wall and said
steps a s herein hefore described shall remain as thev now are
cut andplacer1 for the use of the said Arey, the lessees Iwd
patrons of said theatre. whirh said entrance, steps, landing-
and the respective length, width, height and elevation thereof
are as anpear upon a plat attached hereto, and to he recorded
herewith, made bv A. G. Pritchett, .Tune 19, 1920, to which
reference is made for full and C'omplete specifications of said
entranrc, stairway, etc.," a certified copy of said contract
heing- attached hereto marked" Plaintiff's Exhibit' B' ", and
asked to be read as a part hereof: and
7. That ever since August 2, 1886, the owners of said prop-

erty of your petitioners have exercised full and complete do-
minion over said entranceway, having done so as against the



4 Supreme Court of Appeals of Virginia

claims of any and all persons, under a claim of right, which
said use has been open, hostile and notorious; and
8. That the land constituting said entranceway of 15 feet by

80 feet has been assessed for taxation as ,against your peti-
tioners and their predecessors in title for more than 20' years,
your petitioners and the predecessors having always paid the
City of Danville such real estate taxes as has been or are now

being assessed against said property; and
page 4{ 9. That in the use of said entranceway your said

petitioners have undertaken to fully comply with
the terms and provisions of said contract of June 16, 1920,
recorded as aforesaid in Deed Book 110', page 493, having let
the same remain as it was constituted in 1920 as to its length,
breadth and height, but your petitioners and their prede-
cessors in title have made full and free use of said entrance-
way not only for ingress' and egress to and from their said
property lying to the rear but of said entranceway itself, hav-
ing built doors across said entranceway for the purpose of
protecting said property in the rear of said entranceway;
and
10. That there is presently built across said entranceway

a front and doors of a permanent. nature IOGatedsome few
feet from the southern side of Main Street, which said front
and doors have been in use for many, many years; and
11. That said property of your petitioners is now vacant

but a local printing concern has offered to rent said property,
including said entranceway, on a long term basis, provided it
could have free and unhampered use and enjoyment of said
entranceway lying between the southern side of Main Street
and said property in the rear; and
12. That said defendant has objected to the making of a

lease between your petitioners and said local printing com-
pany and has taken the position that your petitioners do not
have the right to permit its new and contemplated lessees to
use said entranceway for ingress and egress to and from said
huilding of your petitioners located in the rear; and
13. That an actual controversy exists between your pe-

titioners and said defendant involving the interpretation of
said deed of August 2, 1886, and said contract of

page 5 {June 16, 1920, and whatever rights your petitioners
. may have in and to said entranceway by way of

adverse possession.

WHEREFORE. your petitioners pray that this Court
may interpret said deed and contract and determine what
rights, if any, the parties hereto may have with reference to
said entranceway and to enter an Order clarifying all such
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rights .of said parties and especially toOenter an Order
granting your said petitioners the full, free and unhampered
use of said entranceway so that they may properly use and
enjoy all of their said property without interference or
harrassment of any kind from said defendant.

MARGARET AREY SWICEGOOD
LORAINE AREY CLARKE
. By Counsel.

page 14 F
•

•

•

•

•

•
DECREE.

•

•

•

This proceeding for declaratory judgment came on this
day to. be heard on petition of Margaret Arey Swicegood
and Loraine AreyClarke, with exhibits filed therewith, the
answer of Arbern Realty Company, Inc., evidence taken ore
te'niUS by agreement of parties by counsel, and exhibits filed
therewith, and was argued by counsel. .
It appearing from said petition and said answer, and the

evidence taken, that an actual controversy exists between
petitioners and defendant as to their respective rights and
interests in and to a parcel of land fronting 15 feet on the
easterly side of Main. Street in the City of Danville, and
extending back therefrom between parallel lines 80 feet, to
the theater building and lot (8Ox107.5')of petitioners in the
rear, that the purpose of this proceeding is to seek the
Court's interpretation of pertinent deeds and contracts so
as to determine the rights of the parties with respect to said
parcel; and the Court having determined said rig-hts as

stated in its opinion letter dated March 8, 1958,
page 15 r which shall be filed as a part hereof, it is AD-

,JUDGED, OR.DERED and DECREED that pe-
titioners' predecessors in title to said theatre building took
a fee simple title to said 15x80' parcel of land fronting on
said Main Street, subject to the right reserved and exercised
by the predecessors in title of defendant, present owner of
storehous'es f;ronting on said Main Street and adjoining said
parcel on each side thereof, to build over said parcel not less
than 15 feet above ground level; that said fee simple title
to said parcel was devised to petitioners; that neitherpe-
titioners nor their predecessors in title have waived their
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said rights in said par~el, nor are they estopped to assert
said rights; that the said Margaret Arey Swicegood and the
said Loraine Arey ClaTke now stand seised and possessed of
a fee simple title to said 15xBO' parcel of land, with full and
unrestricted right of enjoyment and power of disposition
thereof, alone, or in connection with their said property in
the rear, said parcel of land being fully shown on map filed
as Plaintiffs' Exhibit G, subject only to rights of the de-
fendant to build over said parcel as hereinafter provided,
to which action of the Court the defendant by counsel ex-
cepts.
It is further ADJUDGED, ORDERED and DECREED

that the defendant has a perpetual right to construct and
maintain its building over said 15xBO' parcel of land which'
shall be finished with a pitch of not less than 15 feet, to
which action of the Court petitioners by counsel except.
It appearing that a part of the wall between said parcel of

land (15xBO') and defendants storehouse No. 539 on the east
is built on' said parcel, that a part of the WillIbetween said
parcel and defendant's storehouse No. 545 on the west is
built on said parcel of petitioners, leaving a width of 14;25
feet between said walls, across said paTcel, as sho\\'n on

Plaintiffs' Exhibit G, and that said walls weTe
page 16 r constructed b~7a predecessor in title of defend-

ant, it is further ADJUDGED, ORDERED and
DECREED .that said two walls are the property of defend-
ant, but petitioners shall have the right to tie in to said wall
for the purpose of using their property, provided, however,
that if said walls are destroyed or demolished said defend-
ant in rebuilding said walls shall' conform said walls to the
lines of its lots as shown on said Plaintiffs' Exhibit G.
A question having been raised as to the rights of the pe-

titioners to use their theatre building adjoining and lying- to
the Tear of said 15xBO' parcel of land for purposes other
than a theatre, it is further ADJUDGED, ORDgRED and
DECREED that said petitioners, Margaret Arey Swicegood
and Loraine Arey Clarke, are now seised and possessed of a
fee simple title to said theatre bllilding and lot (BOx107.5'),
with full right of enjoyment and disposition for any lawful
use, to which action of the Court defendant by counsel ex~
cepts.
Defendant by counsel is allowed to file herewith written

grounds of exceptions taken to this decree, .which are made a
part hereof.

(on back)
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Enter 3/17/'58.

A. M.A .

page 17 ~,

•

•

•

•

•

•

•

•

•

•

Filed in Clerk's Office, Corporation Court, Danville; Vir-
ginia March 25th 1958~

Attest:

MARGARET EDMUNDS, Deputy Clerk.

EXCEPTIONS.

,iVHEREAS, the Court .has entered a decree in the above
captioned matter 'with leave granted to the, defendant to
stipulate its exceptions in a separate document, to be made
a part of said decree,

NO,iV, THEREFORE, the defendant excepts to the action
of the Court in said final decree as follows:

1. The Court held that the plai11tiffs 'Ownedthe fee simple
interest in the real estate embraced in the theatre entrance-
way and the land beneath the same, to which the defendant '
excepts on the following grounds:

. "

(a) That the record title to said entranceway and the sur-
rounding circumstances did not justify a c{)nstruction of' the
deed from S. H. Holland to the Danville Academy of Music,
recorded in Deed Book "X" at page 74 in this Court, or any
other instrument of record, as conveying to the plaintiffs or
their predecessors in title a fee simple interest in the en-
tranceway or the land beneath it, or any interest beyond that
of an easement over and through the property of the de-
fendant for the sole purpose of an 'entranceway only to the
building used as a theatre; and,
(b) That even if said deed from S. H. Holland to the Dan-

ville Academy 'OfMusic 'Orany other instrument in the chain
of title could be construed as having conveyed to

page 18 ~ the plaintiffs or their predecessors in title a fee
simple in the theatre entranceway or in the land
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beneath it, that such fee simple title is burdened with a
restriction or equitable servitJ}de which restricts the use
of the land to an entranceway only to the plaintiffs' prop-
erty; and, '

('C) That while it is understood that counsel for the plain-
tiffs have abandoned their claim of adverse possession of
said property, if the Court's decree was predicated anad-
verse possession there is insufficient evidence to support the
requisite elements of adverse use and possssion. ,
2. That the Court, in permitting the plaintiffs to introduce

evidence tending to show changes in condition, permitted
the plaintiffs to go Qeyond their pleading in presenting 'evi:.
dence which should not have been permitted or, in any event,
that the Court should have permitted the defendant a reason-
able opportunity to present evidence in rebuttal.

page 19 ~

• _. • • •
Filed in Clerk's Office, Corporation Court, DaJ;lville, Vir-

ginia May 2nd 1958.

Attest:

MARGARET EDMUNDS, Deputy Clerk.

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.

Notice is hereby given that Arbern Realty Co., Inc. intends
to appeal the above captioned case and will apply' for a
. writ of error or appeal to the Supreme Court of Appeals of
Virginia, assigning as errors of the trial court the follow-
ing:'

ASSIGNMENTS OF:ERROR.

1. It is contended that the trial court erred in finding that
the plaintiffs owned the fee simple interest in the real estate
embraced in the theatre entranceway and the land beneath
the same, which entranceway is the subject matter of this
suit, upon the following grounds:

(a) That the record title to said entranceway and the
surrounding circumstances do not justify a construction of
the deed from S. H. Holland t~ the Danville Academy of
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Music, recorded in Deed Book "X" at page 74 in the Clerk's
Officeof the Corporation Court of Danville, Virginia, or any
other instrument of record as conveying to the plaintiffR or
their predecessors in title a fee simple interest in the en-
tranceway or the land beneath it 'Orany interest beyond that
of an easement over and through the property of the defend-
ant for the sole purpose of an entranceway only to the
building used as a theatre; and,
(b) That even if said deed from S. H. Holland to the

Danville Academy of Music, recorded in Deed 'Book "X"
at page 74 in' said Clerk's Office,or any other in.

page 20 ( strument in the chain of title could be construed as
having conveyed' to the plaintiffs' or their pre~

decessors in title a fee simple in the theatre entranceway
or in the land beneath it, that such fee simple title, is bur-
dened with a restriction or equitable servitude contained in
said deed from Holland to the Danville Academy 'OfMusic
and reimpased and from time ta time cauntenanced in ather
instruments of tecard by the predecessars 'Ofthe plaintiffs,
which restriction 'Orequitable servitude restricts the use 'Of
the land ta an entranceway 'Onlyta the plaintiffs' praperty;
and,
(c) That while it is understood that caunsel far the plain-

tiffs have abandoned plaintiffs' claim ta a fee simple title
in said entranceway and the land beneath the same by ad-
verse possession 'Ofsuch property, if it was the trial court's
intention ta predicate its findings an adverse passession,
then there is insufficient evidence ta support the requisite
elements 'Ofadverse use and possessian,
2. It is cantended that the trial caurt erred in permitting

the plaintiff!:?ta intraduce evidence tending ta shaw changes
in conditian, in that such evidence saught ta prave facts
which were not set aut in the pleading 'Ofthe plaintiffs and
that, in any event, the trial caurt shauld have permitted the
defendant a reasanable appartunity ta present evidence in
rebuttal ta that of the plaintiffs which went beyand their
pleading.

ARBERN REALTY' CO., INC.
By Caunsel.

page 23 r

•

•

•

•

•

•

•

•

•

•
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CROSS ASSIGNMENT OF ER'ROR.

Defendant having filed Notice of Appeal and Assignment
of Error in this case, plaintiffs hereby assign the following
cross error:

ASSIGNMENT OF CROSS ERROR.

The Court erred iiI rejecting as evidence in this case two
letters of Marx' R.ealty and Improv:ement Co., Inc. to Mar-
garet A. Swicegood, one dated June 29, 1951, the other
dated August 22, 1957, said letters being offered by plain-'
tiffs and' identified as Plaintiffs' Exhibit H and Plaintiffs'
Exhibit I, respectively, and refused and initaled by the Trial
Judge on February 21, 1958.

MARGARET AREY S,iVICEGOOD
LORAINE AREY CLARKE
By Counsel.

Counsel

MEADE, TALBOTT AND TATEBy EDWIN B. MEADE .
516 Ma~onic Building'
Danville, Virginia. .

Filed in "Clerk's Office, Corporation Court, Danville, Vir-
ginia May 3rd 1958.

Attest:,

MARGARET EDMUNDS, Deputy Clerk.

page 4 r

.. '

.. ,

•

•

•

•

•

•

•

•
Stipulation:

"It is stipulated and agreed between the parties by coun-
sel that evidence in this proceeding shall be taken ore t'en1/,s
before the Court and that petitioners' photographs shall be
filed and endorsed by the Court as Exhibit C, Exhibit D,
Exhibit E, and Exhibit F.
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John Martin.

"It is further stipulated 'and agreed that S. H'. Holland,
S. 1. Roberts, John B. Wood, A: B. Carrington, Mary B.
Schloss, E. C. Arey, Rose Fink Arey, Carrie Douthat Harri-
son, ,lV. ,lV.'Williamson and George G. Temple are now
dead; that an Academy 'OfMusic was built on the lot de-
scribed in "Fourth" clause of deed of August 2, 1886,
filed as "Exhibit A" in accordance with specifications set
forth in Exhibit deEjd,was later destroyed by fire about 1906,'
and that thereafter an opera house was rebuilt on said lot,
and that this same rebuilt building stands today as is shown
in "Exhibit C" and "Exhibit D."

Mr. John Carter conditionally agreed to the above stipula-
tion on the ground should the progress of the case in his
opinion justify introduction of evidence to contradict or
nullify the stipulation his right was reserved. .
Map by H. S. Peirce, dated Nov. 10', 1954, showing "Sur-

vey of property for MTS.G. G. Temple Est. and others" was
admitted to record as Plaintiff's Exhibit "G."

• • • • •

page 5 r JOHN MARTIN,
called as a witness on behalf of the plaintiffs and

having been first duly sworn, testified as f'OIl'Ows:

DIRECT EXAMINATION.

By Mr. Meade:
Q. You are Mr. John Martin'
A. Yes, sir.
Q. I believe you are employed by the City 'OfDanville'
A. Yes, I am.
Q. In what capacity'
A. City Building Inspector.
Q. Mr. Martin, y'Ouare familiar with the property 'on Main

Street between the old Opera H'Ouse alley and the property
occupied by Rhodes Furniture C'Ompany and running back
towards the edge of the parking lot operated by the' Munici-
pal Parking Company over here?
A. Yes, sir.
Q. I hand you a picture of the building in the rear,'-which

is known as the Ope-ra House building, and ask you is that:
thehi,lilding; are you familiar with that building'
A. Yes, sir.
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John Martin.

Q. I hand you another picture which shows a different
view. Is that the same property~
. A. Yes, sir.
Q. I hand you another picture which has the front view

taken across the street on the north side of Main Street,
taken of the brick building, and you ,,,ill see Virginia Inn
across the front of it. Are you familiar with that ~
A. Yes, sir.
Q. Has the upstairs or all of the area shown-

page 6 r
••

•

"

• • • •
Q. Has the property of the Arbern Realty Company on

Main Street as shown in this picture beencohdemned ~
A. Yes, it has.
Q. \iVhat part of it has been condemned ~
A. The upstairs portion was condemned by the State Fire

Marshall for sleeping quarters.
Q. What was it used for before it was condemned?
A. T understand it was used as a hotel or a' place for

quartering people at night.
Q. Was any condition placed on this condemnation or for

improvement orin any way relieving the condemnation?
A. Y:es, sir, the Fire Marshall stated in his report-

Mr. John Carter: ObjectiOli as hearsay.
Judge Aiken: It is hearsay, of course.
Q. On what condition was this property condemned?
A. Under the condition that it could not be used for sleep-

ing in the upstairs.
Q. Can it be used if anything is done to correct the situa-

tion?
A. Yes,. it can.
Q. Has that been communicated to the company who owns

it?
. A. Yes, sir.

page 7 r By Mr. Meade: .
Q. With reference to the building in the rear

owned by Mrs. Swicegood and Mrs. Clarke, has that been
condemned?



Arbern'Realty Co. v. Margaret Arey Swicegood, et al. 13

R. G. Boitsman.

A. Yes, it has.

*. .*

Q. On what condition can that particular property be
used as a theatre again?
A. With extensive improvements.
Q. "'\iVouldthose improvements be substantial and expen-

sive?
A. Yes, sir.
Q. What was the date of that 'coi'ldemIiation of this prop-

erty?
A. About 1953. I don't remember the exact .date.
Q. Do you have the exact date on which the old Opera

building owned by Mrs. Swicegood and Mrs. Clarke was
condemned?
A. The State Corporation Commission gave them consent

to use the place as a theatre until July 10, 1956, at which
time the lease of the Carver Theatres, Incorporated, ex-
pired .

.No questions by counsel for the defendant.

R. G. BOUS~U.N,
called as a witness on behalf of the plaintiffs and having been
first duly sworn, testified as follows:

DJiRECT EXAMINATION.

B\TMr. Meade:
.'Q. You are Mr. R. G. Bousman?
A. Yes, sir. . .

Q. And you are employed by the City of Dan-
page 8 r ville?

A. Yes, sir.
Q. In what capaci ty ?
A. City Real Estate Assessor.
Q. How long have you been filling that position?
A. Beginning 1950 in that office there. I was with the

real estate 'workbeginning 1946 with the Commissioner of
Revenue.
Q. At our request you traced back this property that

originally was conveyed out of So H. Holland to the Aca-
demy of Music in 1886 and which property has come 011
down along the chain of title to different owners, to the
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R. G. BOUS11wn.

present date. Have you traced back that property as to
assessment for tax purposes 1
A. Yes, sir.
Q. How far back did you make your investigation 1
A. I began with the 1910' assessment and checked each ten

(10') year period showing the description and assessment of
each year.
Q. Did you check prior to that date as well as subsequent

to that date 1
A. I didn't make any check on the assessment prior to

1910'. I just used a ten year period to see the chang~s made
in the description and assessment.
Q. From 1910' to the present 1
A. Yes, sir.
Q. In whose name was it assessed in 19101 'Who was the

owner 1

• • • • •

Q. In whose name was the property assessed in 1910'1
A. Mary B. Schloss.

page 9 ~ Q. How was that set up on the Land Book III
1910' reference to ~1rs. Schloss?

A. These are descriptions taken from the Land Books for
each of the years. In 1910' the description was "25 feet
Academy of Music, Main and 80' by 10'7 1/2 feet in rea:r."
Are you interested in the assessment value?

Mr. Meade: No, sir. Not unless tlJese gentlemen want it.
If you have got it you might give it to us there.

A. The assessment on the land was $1,250'.00'. The build-
ing $10',0'0'0'.0'0'. Total $11,250'.0'0'.
Q. 'w'as there anything on that particular 1910' Land Book

to show a further' description of the 25 feet Main Street?
A. No, sir. I

Q. Just shows 25 feet Main Street?
A. Yes, sir.
Q. Does it show the depth of the 25 feet?
A. No, sir.
Q. As I understand it you checked it at the end of another

ten year period? .
A. Yes, sir.
Q. That would be 1920'. In whose name did this property

stand in 1920'1
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R. G. Bousman.

A. I wasn't requested to follow too closely the ownership.
I think it would be the Arey family at that time and it has
been in the Arey. family since that time.
Q. If the record shows that. ,the property was conveyed to

E. C. Arey from Mary B. Schloss on January 29, 1916, would
it be in Mr. E. Co,Arey's name in 1920 unless he conveyed
it away~
A. Yes.

Q. "\iVhatdoes it show in 1920~
page 10 r A. In 1920 it was. described as 30 feet Academy

of Music, Main and 80 by 103 1/2 feet rear. The
assessment was land, $3,000.00, building, $10,000.00, total
$13,000.00. Now, on that 1920 Land Book there was a pencil
note made for the purpose of correcting the description for
the following years and this note read: "22 1/2 feet" and
then in parentheses "15 ft. entrance 2 1/2 ft. upper alley, 5
ft. alley next to P. R. Hatcher." It seemed to clear the
description up a little bit and they changed it that way so
it came up in 1921 with this new description.
Q. Were you in the Commissioner of Revenue's officewhen

Mr. P. G. Ragland was there as Commissioner of Revenue?
A. No, sir, I wasn't.
Q. On the 1920 assessment is all the land grouped to-

gether or is it broken down and each part or parcel given a
separate assessment ~
A. It just shows one figure with the general value of the

whole property. '
Q. I believe you looked in 1930. What did you find?
A. I found it described as 22 1/2 ft. and in parentheses

"15 ft. entrance to theatre, 5 1/2 ft. alley with Mrs. J. E.
Holland and 2 1/2 ft. alley with Temple and Williamson."
The land was valued at $7,750.00, building $13,500.00, total
$21,250.00.
Q. On that assessment was the land grouped as a whole?
A. One figure for the land. Described and valued as one

piece of property.
Q. In making your memorandum do you show in whose

name it was outstanding in 1930?
A. I didn't follow it as to ownership.
Q. If I understand your procedure you took another ten

year period and that brought you 1940?
page 11 r A. 1940 was described as 22 1/2 feet and in

parentheses "15 ft. entrance to theatre 5 1/2 ft.
alley."
Q. What were the values?
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R. G. Bousntan.
)

A. $9,000.00 for the land, $12,000.00 for the building, total
$21,000.00.
Q. ,Vas the land assessed as a whole in .19407
A. Yes, sir.
Q. What does your memorandum as to the Land Book

show as to 19507
A. 1950 described 22 1/2 feet, in parentheses " 15 ft.

entrance to theatre" and 7 1/2 ft. in. parentheses "two
alleys, "Main. Land $15,750.00, building $15,000.00, total
$30,750.00.
Q~ ,Yas the land assessed in 1950 as a whole 7
A. As a 'total figure.
Q. NO\V, I believe you have brought us from 1910 to 1950

and in 1920 you have a penciled memo~andum on the Land
Book showing how that 22.5 feet was broken down 7
A. Yes, sir.
Q. Now, counting' the year 1920 and up tlJrough 1950 is

there anything on the Land Book or anything in your records
during tlJe time you have been connected with the assess-
ments ,to show or to indicate that anybody other than Mr.
E. C. Arey and his' successors in' title had paid any part
of the assessment on that 15 foot entrance way on Main
Street7
A. I wouldn't be able to say how the assessors prior to my

being' in this office would have treated this entrance as to
value relating to other owners.
Q. ,Vas there anything on the Land Books you lookt'd ilt

from 1910 up until 1950 to indicate, anything there to indi-
cate, anybody else was paying tax against the 15 foot entrance

wav7 . '
page 12 r . A. The entrance was described witlJ the theatre

property and wasn't described with the store
front property7
Q.ln 1950 were you in charge of real estate assessments 7
A. Yes, sir. '. .
Q. After 1950 up to the present date tell the Court what

has been done by your office and by vou in regard to the as-
sessment of this propertv in question here, including the
alleyways and includin:g the' entrance ~7ay of 15 feet on Main
S'treet 7
A. To value this property we lJave treated the entrance as

an assessment against tbe owners of the tlJeatre to the extent
of tlJe use that tlleY make of the 15 feet fronting on Main
Street. ,Ye have treated the 15 feet as of value comparable
to another 15 feet in the same area. However, we have ap-
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R. G. Bousman.

plied two-thirds of the value of the 15 feet to the theatre
entrance assessment-

page 13 r

•• .. .• •

A. On this 15 foot area of land we have used two-thirds
of its value as an assessment ag'ainst the owners of the
theatre property. ,lIJe have used one-third of its value
against the owners of the properties fronting :Main Street
or the people who owned the building over the theatre en-
trance.
Q. When did you start this particular method of assessing

taxes against this property ~ ~What year did you start ~
A. It began in 1952. ,lIJe were in the process of making

the survey and we didn't complete it until the 1952 assess-
ment.
Q. And from that time you had carried through on that

plan 1
A. Yes, sir.
Q. ,lIJhy did you assess any of those taxes against the

owners of Main Street adjoining property; that is, the own:'
ers of the Virginia Inn 1 .
A. ,Ve felt the owners of the store properly bad a use

over this area of land there and I think it is two stories
at least, it Ji1ay be three, but we felt that they had use of the
land and it would be right to have the assess):nent against

tbem for using the upper floors over one store
page 14 r entrance. .

Q. When you arrived at ~that decision in 1952
and made up your Land Books accordingly, was any kind
of notice given to the respective owners how you were doing
it 1
A. No, sir.
Q. You didn't write them or advise them, just put it on the

land Books two-thirds against the Arey Estate and one-
third ap;ainst the owners~ of the adjoining property1
A. VIe didn't word it that wav. Our office records de-

scribed how we arrived at a total assessment of the value.
Q. 80 your Land Book showed the same it did in 19501
A. As far as the assessment of the land, it does.
Q. In other words, the land where the Opera House IS
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built and the 15 foot entrance way was assessed as a whole
against the Arey Estate and now Mrs. Swicegood and Mrs.
Clarke? ..
A. Yes: It was described and assessed at one figure. How-

evor, the officerecords show how it was arrived at.

CROSS ExAMINATION.

By Mr. John Carter:
Q. Mr. Meade just asked you whether the description on

the tax books was the same in 1950 and up to date. Is that
entirely accurate?
A. The description in 1950 is not the same as it is now.

The description in 1952 is the same.
Q. 'What was the 1957 description?
A. The 1957 description would be 15 feet entrance to

theatre, 5 feet two alley rights and lot in rear,
page 15 r Main.

Q. What is the description of the Arbern prop-
erty on your tax books for 1957?
A. I didn't bring that up here.
Q. Maybe I can refresh your memory. You think if you

saw what is shown on your tax records you would .recognize
it? Isn't this the description' of the Arbern property in
1957:"65 feet and two alley rights (5 feet) and building
right over and under 15 foot corridor?"
A. If that is on the Land Book I 'will agree with it.
Q. Does that sound like it is on the Land Book? Could

you check the Land Book and verify that description?
A. I could check it. I couldn't say from memory that is

exactly right.
Q. I unfortunately can't testify in this case and I would

prefer you to check it and with the Court's permission and
come back.
A. All right.

RE-DIRECT EXAMINATION.

Bv Mr. IV[eade:
'Q. If that is the true assessment of the property of the

Company as stated by Mr. Carter, is it a fact that is in ac-
cordance with the plan which was adopted in 1952 and which
vou have fully described?
". A. Yes, it -\vouldbe. '
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Leon S.Taylor.

(At this point Mr. Charles 'Carter presented the Land
Book to Mr. Bousman.)

RE-CROSS EXAMINATION.

By Mr. John Carter.
Q. Would you read to the Court the description shown on

the tax books for the City of Danville fO'r 1957 for the prop-
erty in the nanie of Arbern Realty Company ~

page 16 ( A. This is the description of the Arbei'n Realty
Company, Incorporated property: "65 feet and

two alley rights (5 feet) and building right over and under'
15 foot corridor, Main."
Q. ,Vere these alley rights taxed to the predecessors of

Arbern Realty Company shown in the tax descriptiol'i eif th~
property of the petitioners of Arbern Realty Company be~
fore this tax survey in 1952 ~
A. I. haven't checked the back records on this property.

Haven't been requested by anyone.
Q. Haven't checked to see whether or not these alleys were

taxd to Arbern Realty Company's predecessors ~
A. No.

LEON S. TAYLOR,
called as a witness on behalf of the plail1tiffs and having been
first duly sworn, testified as follows:

'DIRJ1::;CT EXAMINATION.

By Mr. Meade:
Q. You are l\fr. Leon 'Ta~710r 7
A. I am. .
Q. ,Nhat is your age?
. A. 67. '
Q. How long have you lived in Danville ~
A. Going on 43 years.
Q. "Jere you at any, time connected wit.h what was .known

as t.he Majestic Theatre and later the Virginia Theatre on
Main Street in the City of Danville ~
A. I was.
Q. From what period of time?

A. From 1915 to 1930.
page 17 ( Q. In what capacity were you comiectec1 with

that~
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Leon S. Taylor.

A. Part of the time I was Music Director and from 1924
to 1930 I was Music Director and Theatrical Manager rep-
resenting the Southern Amusement Company. .
Q. When you first went to work at that theatre what was it

called?
A. It was called the Majestic Theatre.
Q. Who 'Yas the owner?
A. Mrs. Schloss for one year and then the late' Mr. E. C.

Arey for the following period I was connected with it.
Q. SO you were there for one year under Mrs. Schloss and

for 14 years under the ownership of Mr. E. C. Arey?
A. That's right.
Q. Now, Mr. Taylor, during that whole period of time did,

first, Mrs. Schloss and then Mr. Arey exercise full control
and supervision and ownership of this entrance way of 15
feet leading from Main Street back to the theatre?
A. They did.
Q. Did anybody else, any adjoining property owners, to

your knowledge during that time ever assert any claim or
right in and to that entrance way?
A. Not to my knowledge.
Q. At the time you were there, where was the ticket office

located?
A. It was inside the first door for about 4 feet,. I should

say, in the center of the lobby. .
Q; At that time where were the doors which cut off the

entrance way to protect everythi!1g in the rear there, where
were they located with reference to the street line?

A. \\T ell, . I should say it was about 8 feet in.
page 18 r Actuallv like it is now.

Q. Was it exactly like it is now?
A. No, it hadn't been remodeled as far as the doors were

concerned, etc.
Q. W'as any use made by your employe'r or by you as

manager of the theatre for six years of that entrance way
there for 15 feet to the street, running back to the prop-
ertv?
A. We made full use of it during that period.
Q. Did von sell any merchandise in there?
A. At that time the theatre was selling only ticket admis-

sions.
Q. Did not sell any accessories?
A. No, that was put in later. I would like to add during

my managership of the theatre we had use of the alley below
for bringing in road shows and bringing in baggage and
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.Leon S. Taylor.

also had 2 1/2 feet on the upper side for the colored balcony.
Q. At the time you -\vere there did you have use of the

basement there running back the 15 feet?
A. If there was any basement there we had use of it.
Q'. Do you recall going there at any time and state whether

you saw anything such as candies and popcorn sold there?
.A. In later years I was called in to play some shows under
different management and they did have candy and other
things for sale, popcotn, etc.

CROSS EXAMINATION.

By Mr. John Carter:
Q.Mr. Taylor, you said from 1915 to 1930 you were either

music director or manager and music director of the theatre?
A. Yes, sir. ..

Q. And during one year of that time you
page 19 r worked for Mrs. Mary Schloss and during the sub-

sequent 14 years you were employed by what kind
of amusement company ~
A. I didn't say I was employed by Mrs. Schloss but by the

Southern Amusement Company for the entire period .
. Q. For the entire period ~
A. That's right.
Q. And Southern Amusement Company first leased the

building from Mrs. Schloss and later Mr. Arey?
A. That's right.
Q. SO you were representative of the lessee and not the

.owner of the land ~
A. Yes, employed by the Southern Amusement Company.
Q. You were employed by the Southern Amusement Com~

pany and the Southern Amusement Company had leased this
property and yO!! used the property in such manner you
thought the lease would permit you~ Is that true?
A. Yes.
Q. You remember back in 1920 when there was a remodel-

ing of the entrance way of the old Majestic theatre and at
that time a staircase was put from the entrance way or the
rear portion of the entrance way up. through the party
wall between the two properties to the balcony of the Ma-
jestic Theatre? Do you recall that?
A.. I think there was. There is a stairway up there, I

know.
Q. You remember when that was installed?
A. No.
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Leon 8. Taylor.

Q. Did you have anything to do with the negotiations be~
tween Mr. Temple and Mr. Arey and Mr. Williamson about
putting that up there?

A. No, I was only employed by the Southern
page 20 ~ Amusement Company and that was handled by the
. legal department.
Q. SO whatever type use the Southern Amusement Com-

pany made of the property was done with the expressed and
granted permission of Mr. Temple and Mr. Williamson and
you didn't know about that~
A. Didn't know about that.
Q. You wouldn't know of any agreements between ,Mr.

Temple or -Mr. Williamson about that ~
A. No, I wouldn't be given any opportunity to see the

lease.
Q. And you only used that entrance way into the theatre~
A. Certainly did.
Q. And all your patrons came through there ~
A. Unrestricted.
Q. And that was the only use you ever made of it. And

you don't know whether there was any basement under this
entrance 'way or not ~
A. I am not familiar with the basement under this en.

trance way other than I am familiar with the boiler room.
Q. You say in subsequent years you had come to the

theatre from time to time and saw them selling candy and
popcorn in the lobby~ .
A. Yes.
Q. "'Vas that the same normal type sales of candy and pop-

corn that became popular in later years with the advent of
'the moving picture ~
. A. Yes.
Q. Was there anything different in the sale of those things

to customers than the way it is l]andled in ailY ordinary movie
house in Danville today ~

A. Not as far as I know.
page 21 ~ Q. And did the ticket taker have a little stand

which he trundled out and sold to them ~
A. The ticket taker did not sell the candy.
Q. I mean in subsequent years.
A. In subsequent years as I observed it a certain person

was delegated by the manager to sell that.
Q. And did that man take up the tickets ~
A. I couldn't say. -
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R. G. Clarke.

Q. Would you say at the time you' first became familiar
with this propel'ty that the doors on the front and the en-
trance way of this property 'were constituted approximately'
as they are today?
A. Approximately.
Q. The doors at the front portion of the entrance way a

number of feet back from the front there ~
A. Yes, that's right. ,
Q. And also back to the wall which divided the theatre

building from the Temple property~
A. There was also an inside fire door as well.
Q. I believe at the time the b<;>xoffice or where the tickets

were sold were inside the entrance way or about half way
dovvn between these doors?
A. I wouldn't sav half wav. It was insIde the first door.
Q. On the rear sIde of the' first door? '
A. Yes.
Q. And in later years it was changed and put on the out-

side of the first door ~
A. That's right.

page 22 r R. G. CLARI(E,
called as a witness on behalf of the plaintiffs and

having been first .duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Meade:
Q'. I believe you are Mr. R. G. Clarke?
A. Yes, sir.
Q. Do you live in the City of Danville~
A. Yes, sir. ..
Q. What is your age ~
A.54.
Q. \iVhat, is your business?
A. Clarke Electric Company.
Q. How long have you been engaged in that business?
A. Since 1920.
Q. I believe you are presently located at the corner of

Main and Holbrook Avenue in the City?
A. Yes, sir. ' . .
Q. Was your store ever located in the block between what

is known or was formerly known as the Opera House alley
and the alley next to the old P. O. Jones property?
A. Yes', sir, I think the number was 945 Main Street.
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R. G. Clarke.

Q. And the 15 foot entrance way leading from the entrance
way into the theatre in the rear; where was your store f
A. Next to it and up the hiP.,
Q. Next to it and up the hill f
A. Yes, sir.
Q. When did you first go into that f
A. It was formerly occupied by A. Ellwanger and Com-

pany and we took over Mr. Ellwange-r's business In 1920 .

• • • • •
page 32 r RE-CROSS EXAMINATION.

By Mr. Carter:
Q. Never put them on notice your right was any broader

than thatf
A. It was under lease so we hadno right.
Q. No hostile claim you all 11ad any further right toilf .
A. It was leased to them.
Q. But no hostile claim was ever brought to the attention

of the Arbern Company beyond the attempt you ,had the
right to use it as a theatre f

Objection by Mr. Meade on the grounds this is argument
with the witness.
Objection sustained by Judge Aiken.

A. It was leased to them so we had no right.

RE-RE-DIlRECT EXAMINATION.

By Mr. Meade:
Q. Did you know Mr. W. \iV. \iVilliamson1
A. Yes, sir.
Q. And were you and Mr. Williamson and Mr. Temple

in the same church 1
A. Yes, sir.
Q. You knew them quite well f
A. Yes, sir.
Q. At the time of their respective deaths were they large

real estate holders 1
A. Yes, sir.
Q. \iVere they considered ill the community here as astute

businessmen 1
A. Yes, sir.
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CHARLES L. ABERCROMBIE,
called as a witness on behalf of the plaintiffs and having-
been first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Meade: .
Q. You are Mr. Charles L: Abercrombie1

pag-e 33 ~ A.. Yes, sir. .
Q. You live here in Danville 1

A. Yes, sir.
Q. How long-have you been living- in Danville1
A. About 25 years. ,
Q. During- that time what has been your principal busi-

ness1
A. Picture show business.
Q. Did you operate. one or more picture shows in the City

of Danville f .
A, Yes, sir.
Q. Ov.er what period of time 1
A. I think it was from 1934 through 1949. In 1950.
Q. Do you operate a moving- picture business in Danville

todayf
A. Yes, sir. .
Q. Do you operate one elsewhere 1
A. Yes, sir.
Q. Where1
A. Durham, North Carolina.
Q. I want to ask you in your own words to give us as far

as possible from your own personal observation the trend
so far as the moving picture business is concerned and so
far as the show, road show business, and coming- on down
to what has developed to the pre~ent time-

page 34 ~

•

•

•

•

•

•

•

•

•

•
A. I think I understand you. You mean how the picture

show started and first the house was first used as a vaude-
ville or road show house 1

Mr. Meade: That's right.
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Cha1'les L. AberC1"Ombie.

A. I know at one time the house ,vas used more as a road
show house. I don't think it had pictures and after the
road shows proved impractical I understand the house was
used as a vaudeville house and possibly silent pictures and
from that on down, I think it came on down to what we
would call small 'tab shovvs' and about that time talking
pictures must have started and I "don't know if it was open
continually. It has been open since I came here in 1934 and
in 1934 it was operating on talking pictures and small stage
show units. .
Q. 'Vhat has been the history of that type of business so

far back as you know throughout the country, not onlym
Danville?
A. That type of operation?

Mr. Meade: Yes, I'm talking about generally.

A. 'Vell, all pictures-

page 35 r
•

..

• •

• •

•

•
A. All picture show business has deceased sln~e 1947" so

far as the exhibitor is concerned .
.Q. Wny? .
. A.'Vel1, there are cel'tainly a lot of differences of opinion,
t .think it is poor pictures and television. That is the exhi-
bitor end of it. The producers have made more money than
they have ever made before but the gross incol11eon the ex-
hibitor has dceased every year since 1947.
Q. Constantly downward?
A. Yes, sir.
Q. Has that been your experience?
A. No, sir.
Q. 'Vas that your experience in Danville f
A. I think .it went. down every year in Danville, ~'es, sir.
Q. Was that the reason you left Danville?
A. Had a lot to do with it, yes, sir.
Q. Getting' back to your road shows, do you remember the

time they had road shows constantly going around the
country?
A. Yes, sir.

..
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Charles L. Abercrombie.

Q. Do we have the same demand for these' tab shows and
vaudeville ~
A. No, sir.
Q. Are you familiar ,vith this property here in question;

the old Opera House that belongeel to Mr. E. C. Arey so
long~
A. I think so.
Q. Did you ever operate a moving picture house in that

building?
A. I did not.

Q. From the time you came to Danville and the
page 36 ~ time they stopped operating up there 'are you

familiar with the general operation?
A. Yes, sir.
Q. Is that building as presently constituted adaptable to a

nrst class movie house~ <): .. '

A. I wouldn't think so. Not in my opinion. .
Q. In your opinion, knowing the physical characteristics

of HIe bnilding, its location, could you as an operator of a
]llovil1'Ypictnre house operate a moving picture business
t11r"e in that building profitably? .
A. I don't think so.'
Q. vVonld you be interested in renting it under any circum~

stances at any reasonably rent?
A. No, sir.

'Q. Can you say why?
A. ,VeIl, the reason I wouldn't want it, the building is an

old building and I remember it had columns in there, which
I wouldn't want, supporting the balcony, and I always
thoug'ht the house was too short, particularly since they
added to the size of the picture you project. The house was
wide' and vel',! short, was one of the things I never liked
about the house. That wonld be mv idea. I don't know
any other thing except it is old, old b'uildin,g and I wouldn't
want it myself. .
Q. Has the outdoor movie on the outskirts of cities and

towns made an inroad on the business of theatres inside of
cities and towns ~
. A. They have, yes, sir, particularly in the type policy that
house would operate under. The drive-in has hurt the second
and third run houses more than it. has hit the first run
houses.

Q. Has that always been a second run house so.
page 37 ~ far as you know? .

A. So far as I know. So far as I have been in
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Charles L. Abercro~bie.

Danville. It has been a second run house.
Q. Does it require more capital to operate a first run

house than a second run house 1 Do you pay more for your
pictures 1
A. As a rule, yes, sir. I would say you could operate a

second run house of the same size, it would be cheaper to
operate a second run house, if conditions were the same.

CROSS EXAMINATION.

By Mr. John CarJer:
Q. Mr. Abercrombie, you say ever since you 11ave been

in Danville since about 1934 this has been a second run
house1
A. I think that's right.
Q. And by second run you mean they do not show any

pictures that were coming to town for the first time1
A. Yes.
Q. But show older pictures that have been shown by some

class A house in the city previously1
A.That's right.
Q. Was this building when you came to Danville suitable

for a first run house 1
A. I wouldn't think so.
Q'. \Vhy1
A. For the same reasons I mentioned there, the depth of

the house compared to the width of the house and the
columns supporting the balcony.
Q. How about the state of repair when you came to Dan-

ville~ .
A. Vvell, I don't think I ever looked at the

page 38 ~ house. I knew it wa.s an old building but so far
as the theatre proper I wouldn't know if the

seats were good.
Q. The fixtures 1
A.No, sir, I wouldn't know about the fixtures.
Q. And wouldn't know about the repair but kne,v the

building was old 1
A. Yes.
Q. And knew it was not suitable for a first run hous~ 1
A. Yes.
Q. And as far as first run houses go the building and pic-

tures have to be in that order1. . .
A. Yes, it requires a. little more for first run tlJan for

second run houses.
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C. Stamps Flippen,.

Q. You say you wouldn't be interested ~n renting it today.
Would you be interested in renting any movie house in Da!l-
ville?
A. I might.
Q. You certainly wouldn't want to rent a building that

had been condemned?
A. No, sir.
Q. SO, your objection to this' particular location is that it

is in a state of disrepair?
A. Yes, and the fact that the actual construction, I think,

was wrong for a moving picture .house. Maybe when you
were putting on stage shows, it was probably built for that
purpose. People don't mind getting close to the stage but
don't like to get close to a picture. That was the reason
for the shallowness of the house.
Q. There are still a number of moving picture houses in

and around Danville?
A. Yes.
Q. How many moving picture houses do we have other

than the drive-in type?
page 39 r A. Schoolfield, Capitol, Rialto, ~itz, Lea, North.

Q. Six?
A. Six. I think that's right.
Q. And three drive-ins?
A. Three drive-ins. Nine.

RE-DIRECT EXAMINATION.

By Mr. Meade:
Q. If that building today was brand new, just built, built

just like it is but brand new, would you be interested in
renting- it for a movie house?
A. I don't believe 1.would, Mr. Meade. .

C. STAMP.S FLIPPEN,
being called as a witness for the plaintiffs 'and being first
duly sworn, testified as follows:

. DIRECT EXAMINATION.

By Mr. Meade:
Q. You are Mr. C. Stamps Flippen?
A. Yes..
Q. I believe you are connected with Towns Printing Com-

pany?
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C. Stamps Flippen.

A.~Right.
Q. What is your position?
A. President and Treasurer.
Q. Your present location, I believe is at the corner of

Union ahdPatton Streets in the City of Danville?
A. Right. ' .' •
Q. Does your lease come to an end within a short period of

tlme1
A. It does.

page 40 r .Q: VVasit necessary for you to look for another
location for your business? . '.

A. Yes.
Q. What type of business is Townes Printing Company,

generally speaking 1 .
A. Printing and office supplies.
Q. In your search for a 'new location did you consider the

Arey property, which is the old Opera House with an en-
trance running to Main Street of 15 feet 1 Did you consider
that?
A. Yes.
Q. Were you. interes,ted in leasing that property?
A. We were.
'Q. Did you go to any expense looking towards a lease of

the property?
A. Yes.
Q. In leasing that property were you interested in it with-

out the entrance way from the Opera House property into
Main Street; were you interested in leasing it without that
entrance way 1
A. No.
Q. Did you determine that there was a controversy as to

the ownership of that entrance wav?
, A. Yes. We had it looked into, legally. ;
Q. And you found there was some controversy about the

ownership?
A. Yes.
Q. Then, what did you do?
A. V\Tell, we delayed for a while, they said they were going:

to have a trial and it was such a delay we just decided not
to, to look somewhere else.

Q. Was it imperative you find another location?
page 41 ~ A. That's true.

Q. Did you afterwards locate another place?
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C. 8tarnps Flippen.

Q. SO, at present you are no longer interested in the
Arey property?
A. That's true.

CROSS EXAMINATION.

By Mr. John Carter:
Q. "\iVhat use were you going to make of this entrance

way?
A. As a sales room.
Q. As a sales room 1
A. That's right
Q. In other words, you intended to open' up a store front

in that 15 foot entrance way as a retail outlet for the sale
of your merchandise?
A. That together with the street floor that would have

been erect~d in the rear, with the plant on the ground floor.
Q. In other words, you would have had a store front front-

ing on Main Street 1
A. That's right.
Q. "\iVith real plate glass show' windows and an entrance

and the usual sales counters and merchandise inside the
doorway extending all the wa~yback into the theatre build-
ing?
A. That's right.
Q. The theatre building you would have used mostly for

your printing business 1" .
A. :We were also going to have a sales store extending

back. The printing department would have been on the
ground floor.
Q. You mean one floor below the street level?

A. Yes.
page 42 r Q. And you would have extended your sales

area back on the street level floor of the theatre
-buildill.g'?
A. That's true.
Q. Now, is a sllbstantial portion of the Toi'nes Printing

Company business the sales of office stationery and art
supplies and merchandise of that type 1
A. About fifty per cent.
Q. About fifty per cent is for retail sales business? .
A. That's true. '
Q. And you would not have been interested unless you

could use that 15 foot front entrance way as a retail outlet for
the sale of your merchandise?
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C. Stamps Flippe1~.

A.. We wouldn't have been interested unless we could have
done that.
Q. How suitable did you find this building for housing

your printing presses ~
A. Wrell, part of the ground level would have had to have

been excavated, part of it was the right depth, I've for-
gotten now, maybe half.

Q. Did you look into the expense of converting this build-
ing into a printing shop ~
A. We did.
Q. Did you find that profitable ~
A. We found it $50,000.00.
Q. Was what it would have cost you to convert it? Was

that what made you cool off in leasing this property, the,
expense you would have had to go to set up your printing
shop?
A. Yes and no. It wonlo have depended on ,,,hat we could

have done. We may have had to .do it.
Q. But since you have found you a location

page 43 ~ where your capital outlay would have been less
than that old theatre building~ ..

A. Yes, a little less.
Q. Arid one from the standpoint of retail outlet is more

suitable?
A. That's true.
Q. SO you aren't interested in investing this $50,000.00 in

there unless you could find nothing more suitable in a loca-
tion which would amount to a smaller expenditure of capital
outlay for you?
A. "VeIl, we were of course open to any location that was

desirable at that time and would have taken the one that
cost the least.
Q. And you found one more desirable?
A. We have, yes.
Q. What did you find about the structural conditions of the

building-? Had it been maintained over the veal'S in a. state
of good repair or what sort of shape was it in?
A. I can't. answer that. I don't know. . .

RE-DIRECT EXAMINATION.

By Mr. Meade:
'Q. Did you look for another location until you were

stvmied as to the Arey property on account of this entrance
way? .
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C. Stamps Flippen.

A. Yes. ,
Q.And where did you finally locate~
A. Well, Mr. Meade, I wouldn't like to sa)' at this time.
Q. Are you required to put a building on that new loca-

tion'~
A. Partly.
Q. And you say the expense will be just under the $50,-

OOO.OO~
.A. That's right..

page 44 ~ Q. I may have misunderstood you a few
minutes ago when I asked you if you looked for

another location until you found out you couldn't promptly
get this entrance way from the old theatre property to Main
Street. ',Did you start looking for another location before
you advised with your counsel ~
A. Say that again.
Q. As I understood you to say you were sufficiently in-

terested in the Arey property to have your attorney look into
the title and advise you as to the situation with reference
to the ownership of the entrance way. Is that right ~
A. Yes.
Q. Now, at the time he gave you an opinion on that were

you still interested in renting the Arey property, just be-
fore he gave you the opinion ~ .
A. If the controversy could have been cleared up.
Q. If you were still interested in renting the Arey prop-

erty if the controversy could have been cleared up then you
still didn't look for another location until you found it would
take too much time about the controversy~
A. Mr., Meade, we were at that time looking for any de-

sirable location, but at the same time we were keeping the
Arey property in mind.

RE-CROSS EXAMINATION.

Bv Mr. Carte'r:
"Q. Do 1understand, Mr. Flippen, you had not excluded

from your mind your search for another location at any time
after you found the Arey property was available ~ You kept
on ,looking after that ~

A. That's true.
page 45 r Q. Because of the expense of setting up your

shop. If you could find something in an equally
good location and you could set up for less money you were
still interested ~
A. Yes.
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Judge Aiken: Could we shorten this if we had a clear
understanding of just what you want the Court to answer for
yau? .
Mr. Meade: We are about thraugh except fO'rMrs. Swice-

goad. Did want to call Mr. Barber and ask him two or three
questians.
Mr. Carter: If Your Honar please, I agree with the Court.

I wauld like to know just what type question it is.
Judge Aiken: What dO'you want the Caurt to answed
Mr. Meade: We want the Court to answer in the affirma-

tive that we have, first, the right to' use that old Opera House
building far any legitimate, leg~l business we want to.
Judge Aiken: That' you have the unqualified and unre-

stricted right to' do anything you want to with that space?
Mr. Meade: Yes, sir, except we are burdened with the

space aver top of it.
Judge Aiken: By that restricted space there you own that

15 feet and Mr. Carter, you contend it can be used only
as a passageway to the rear 1
Mr. Carter : Yes, sir, we might as well put the cards on

the table. If I'm carrect in my assumption of
page 46 r what Mr. Meade is trying to get to, I'm gaing

to' have to ask the Court's permission to take
some evidence myself. I think Mr. Meade is contending
these people own fee simple to the entrance way with ease-
ment in the Arbern Company to build aver it and with the
restriction that the entrance way be used as an entrance
way only is nat valid-I want at this time to' state to the
Court that I want an opportunity to take evidence. I wauld
like, if Your Honor please, leave to take evidence, possibly
deposi tions in New York cO'ncerning .this particular matter,
as to whether or not the Court should hold the fee ,>simple
is in Mr. Meade's and Mr. Garrett's clients and that the
restriction, this servitude-
Mr. Meade: If Your Honor please, let me answer that.

Mr. Carter has agreed to this hearing before the Court. The
prO'perty is standing there. W'e have had one opportunity
to lease it.
Judge Aiken: The Court hasn't delaved yau.
Mr. J\£eade: .(Reading from Petition for Dec.1aratO'ry

.Judgment) "\V1Jerefore, your petitioners pray that this
Court may interpret said deed and contract and determine
what rights, if any, the parties hereto may have with re-
ference to said entranceway and to enter an Order clarif~Ting
all such rights of said parties and especially to enter an
Order granting yaur said petitianers the full, free and un-
hampered use of said entranceway so that they may praperly
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use and enjoy all of. their said property without interference
or harrassment of any kind from said defendant."
.Judge Aiken: I see perfectly what Mrs. Clarke and Mrs.

Swicegood are contending. I would like to find out some-
thing more what the other side is contending. Mr. Carter,
do your people contend that has to be used as a place of

amusement, a theatre, or some kind of amuse-
page 47 ~ ment ~

Mr. Carter: If Y~mr Honor please, I have
drawn my Answer as broad as possible. I'm frank to say
in all fairness and reasonableness I do not think the build-
ing itself has to be used as a theatre business.
Judge Aiken: Suppose Mr. Stamps Flippen had gone

in there with his printing business. Do you think there
was a restriction as to the public passing through it ~
Mr. Carter: I wouldn't seriously contend they wouldn't

have the right to go through that passageway. I claim as
far as the entrance way itself is concerned they have no right
to change that .
.Judge Aiken: vVould they have the right to use it as a

pathway~
Mr. Carter: Yes, sir-
.Judge Aiken: Your contention is that they have no right

to use it for any merchandise or display purposes ~
Mr. Carter: Yes, sir.
Mr. Meade: He is asking now to take depositions. His

clients are in New York.
•Judge Aiken: You thought the whole hearing would be

here?
Mr. Meade: Yes, sir, and Mr; Carter has followed and

traced the title all the way down in his opening statement
and is fully aware of what has been going on here and he is
tr~vingto put us all the way out and not all the way in.
Mr. Carter: This claims they hold it by advl:lrse posses-

sion. My understanding from Mr. Meade is they own the
lanel in fee simple and that puts us in the position that is for
equitable servitude on it. As I see the testimony he is put-
ting on is designed to show that this equitable servitude qr
restriction or whatever he contends was in the original
cleed-and I think under the pleadings we have the right to

put on evidence that it is in conflict with that-
page 48 ~ Mr. Meade: We claim that entrance way in fee

simple, but not by adverse possession, but under
the deeds. We are not claiming title by adverse possession.
Mr. Carter: That. is what the Petition says, that they

claim by adverse possession. I don't want to raise technical
questions hut simply want an opportunity to take evidence.
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A. W. Barber.

Mr. Meade: If \\7eask the Court to construe the deed and
the contracts which follow later I can't understand why Mr.
Carter-
Judge Aiken: Lets go on and get through and then argue

some more.

A. \!\!. BARBER,
being called as a witness for the plaintiffs and first being
duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Meade:
Q. \!\!hat are your initials, Mr. Barbed
A.A. \!\!.
Q.. \!\!hat is your present occupation ~
A. Manager of the Rialto theatre.
Q. How long have you lived in the City of Danville ~
A. Going on 15 years this last time.
Q. Have you been in the moving picture business ever

since you have been here ~ '.
A. Yes.
Q. \TV ere you in the movmg picture or show business be-

fore vou came here ~
A. 'Yes, sir.
Q. How long have you been in the theatre business or .

moving picture during your lifetime.
A.. Vaudeville and movii1g picture about 35 years.
Q. At the beginning of your pursuit of this occupation

what type shows did you have ~
page 49 r A. \!\!ell, at one time it was vaudeville or tab

. shows.
Q. In your time did you ever have "That we call opera ~
A.. Yes, wellad opera.
Q. \!\That has been the history of' opera ~
A. \~Tell,it ,vas this high type stuff that patrons patron-

ized it, the high type people.
Q. Do you have as much opera g'oing around fro'm town to

town and small cities as' you had back about 35 or 40 years
ago~
A. No.
Q; Is that pi;oduced through the ordinary theatre or

through music and civic associations.
A. Usually music and civic associations.
Q.Do they use theatres for tl1at ~ .
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A. W. Barber.

A. No, there is one or two places in the south for it, but
mostly in the ,.schools or city auditoriums.
Q. Are any city auditoriums utilized for that purpose ~
A. No, I don't know of any except towns in which they

have college auditoriums.
Q. Do we have a city auditorium in Danville ~
A. Yes.
Q. Did you ever attend a civic music program in our city

auditorium ~
A. Once or twice they had it. I did not attend it.
Q. Where now do they have these associations7
A. I think in our new high school. G. W.
Q. Now, after you say this opera business, did that busi-

ness recede gradually from the theatres ~ '
A. Yes. it did.

page 50 ( Q. What took place after that~
A. 'Well, then we had the one nigh tel's, big road

shows out of Ne'wYork. .
Q. Do we have that any longed
A. Maybe one in Durham. I think-might have one occa-

sionally and one in Atlanta.
Q. 'What happened to the show business ~
A. The theatres gave over to permanent screens.
Q. What put that out of business ~
A. Well, we had small tab sho'ws, people who came in and

stayed about a week. . '
Q. \iVhen did that go out ~
A. About 10 or 15 years ago.

• • • .' •
A. Then they came in and pilt in 10 or 20 cent houses as

they did at the time when it was kind of a depression. Then
there was the Capital and N.orth and the Lea house.
Q. Then did you have silent pictures and now sound

moves7 '
A. Yes.
Q. Did you ever manage the Majestic Theatre 7
A. Yes, sir. I opened September 19, 1927 the new theatre

in the R,ialto and later Mr. Hester, who was in general
charge, put me in charge of the Majestic. ' '
Q. Did you' look 'after the Majestic as manager 7 '

A. Yes, sir, it was closed part of the tim'e.
page 51 ( Q. It was closed part of the time 7 '

A. Yes, sir, maybe run just the weekends.
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A. W. Barber.

'Q. Did you continue through the term of your lease?
A._Yes, sir.
Q. Then did you renew the lease?
A. That I couldn't say.
Q. And you were there one or two years?
A. Yes, off and on.
Q. You remember who was the owner of the building?
A. Yes, sir, it was the old Southern Enterprises.
Q. I mean of the building itself.
A. I do not know.
Q. Would you be interested in .leasing that building today

as it stands?
A. Not in the condition it is in, no, sir.
Q. At the time you were manager of this Majestic theatre

did you sell candy and popcorn and chewing gum and that
sort of thing?
A. We had storage space in the lobby, not as it is now, had

it stored there and worked the theatre with it by the box
office.

CROSS EXAMINATION.

By Mr. John Carter:
Q. You say you would not be interested iIi leasing this

building for a theatre?
A. No, sir.
Q. What sort of shape is it in?
A. Well, I have observed it and since closing it two or

three people have asked ml;l to go. in and look at the seats
- and they are in bad condition. -

page 52 r Q. The equipment is old?
A. Yes, sir, and most of the seats have been

.moved out that were new. They were on the first floor.
The others have not.
Q. And no replacements to the equipment have been made

in a number of years. You say it is old equipment?
A. That I do not know. It was opposition came to us

about it.
Q. A competitive concern had it on lease but you haven't

looked at it in recent years?
A. Yes. since the lease run out.
Q. And you found tbe equipment to be in right bad shape!
A.Yes.
Q. And the building to be in right bad shape?
A. Yes. .
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1I!fcwgaret Arey Swicegood.

Q. 'V"hat about the decorations and painting, etc. ~
A. Well, the lobby or entrance way was done over right

often, both the floor coverings and walls and the curtains
and things like that.
Q. How about the inside?
A. The inside I couldn't say. I haven't noticed, any

rebuilding or repairs inside.
Q. Well;' in the old days they used to sell popcorn and

candy by sending a boy down the aisles ~
A~ Yes, that was during the tab shows.
Q. Sort of like at a baseball game ~
A. Yes.

page 53 r MRS. MARGARET AREY S'VtCEGOOD,
being called as a witness in her own Tight and first

being duly sworn, testified as follows: '

DIRECT EXAMINATION.

By Mr. Meade:
Q. You are Mrs. Margaret Arey Swicegood?
A. Yes.
Q. Mrs. Swicegood, I believe you and Mrs. Clarke own the

property about which we have been talking this morning, the
theatre property on Main Street in the City of Danville?
A. 'V"e do.
Q. After your father's death did you assist your mother

or repres,ent your mother in looking after this property or
did she do it herself?
A. No, my mother did it with thehelp of Mr. Clarke.
Q. And after your mother's death did you. take over the

managership of the property and look after it for you and
your sister ~
A. My sisteT and I did it together, with the help of Mr.

Clarke.
Q. How long can you remember back where you knew that

your father owned this property and "vas leasing it from
year to year and it was being operated as a theatre or
moving picture house? '
A. 'Well, I can remember going around the upper entrance

way and through the alleyway and up to the peanut gallery
to see the road shows when I was a very young girl in high
school.
Q. How long would you say you know what transpired
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Ma,rgaret A1'ey Swicegood.

there as to ownership, as to the entrance way and theatre
proper?
A. To the best I can remember while my father lived and

owned it he had it leased and while my mother lived and
owned it she had it leased and while we owned it we had it
leased and so we had nothing to do with it bllt the repairs.

Q'. Have you and your sister as owners always
page 54 r exercised complete control and ownership over

that 15 feet going from the building to Main
Street?
A. Yes. ~~
Q, Has anybody at any time ever asserted any rights as

against you and your sister in that 15 foot strip of land?
A. None 'whatever.
Q. Have the tenants in the storehouses on either side of

that entrance way assumed or undertaken to assume any
rights in that entrance way?
A. Not at all.
Q. You remember Mr. ,V. ,V. "Tilliamson, do you not?
A. Yes, I do.
Q. Remember Mr. George G. Temple?
A. Yel5.
Q. Until their deaths did you know they owned these store-

houses on each side of this entrance way?
A. Yes, I did.
Q. Did either one of them ever confer with you or your

sister in regard to claiming any rights in this entrance
way?
.A. I don't think as long as my sister and I have had it
until the day they died they ever discussed it with us.
Q. Did they_ever interfere in any way with your owner-

ship?
A. Not in the least.
Q. ,Vhen. was the last lease executed by you and a tenant

and when did it expire?
A. I think I'm correct .in saying July 1956. It has been

vacant two years.
Q. Who was 'the tenant at that time?

A. The Craver Enterprises out of Charlotte,
page 55 ~.North Carolina.

Q. What term lease did they have at the time
of the expiration? .
A. "Then my sister and I came into possession of it we

negotiated a 10 year lease with them. They had a previous
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JIIlargar'et Arey Swicegood.

lease 'with my mother which they renewed '\vith us for a
period of 10 yeaTs. '
Q. Did they occupy and use the prenlises for a moving pic-

ture house or theatre up to the time of the termination of
their lease ~ ' .
A. Not entirely. Might have been a matter of two lilonths.

I don't think it ,vas more than that that they were closing
the theatre although their lease had not expired because they
were losing money and couldn't operate even though they
continued to pay the rent.
Q. Did they close up the operation of the theatre?
A. Thev did.
Q. Did "they pay the rent?
A. Yes.
Q. Up to the expiration?
A. Yes.
Q. Did you make any effort to renew your lease?
A.'iV e did prior to that and they said they were not in-

terested, they had better houses they were having to close
])ecause of that. They had one in Greensboro.
Q. After you received' notice they intended to close have

you made further efforts to try to lease it? .
A. vVe made efforts but we had very few nibbles.
Q. ,iV ere you unable to lease it?

A. ,iV e were unable to.
page 56 r Q. Do you know who are the real owners of

the Arbern R.ealty Company, Incorporated?
A. No, sir, I have no idea. Our contact with them was

under the name of the Marx Realty Company.
Q.. Are you under the impression the Marx Realty and

Improvement Company owns the Arbern Realty Company?

page 59 r
•

•

•

•

•

•

•

•

•

.,

CROSS EXAMINATION.

By Mr. John Carter:
Q. Mrs. Swicegood, Mr. Meade asked you the question

from the time of the death of your late mother and from the
time the lease expired with the Cr.~ver Company, had you
not had complete control, posseSSIOn and occupation of
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lJfM,qaret Arey Swicegood ..

these premises from that time. ,iVhat sort of control did
you have over the premises?
A. We had enough control and possession to lease it and

were empowered to receive the income from it ..
Q. But beyond that you exercised no control'
A; It was not necessary.
Q. ,iVas it used for any purpose other than as an entrance

way to that theatre? .
A. During the time of the lease with the Craver

page 60 r organization it was not used for anytIling other
than an entrance way to the theatre.

Q. vVbat was the term of the lease with the Craver com-
pany?
A. The last lease negotiated was 10 years.
Q. I think that expired in July 1956?
A.That is correct.
Q. Mr. Meade asked you if anybody has ever asserted any

hostile rights to the use of that entrance way. Let me ask
you if you have ever asserted any hostile or right other than
ingress and egress into the theatre?
A. Mr. Carter, the term hostile is confusing to me. If you

can explain it any other way I.will see if I can answer it.'
Q. 'iVell, the right to use it for only a specinc purpose.

Have you ever indicated you were claiming against anyone
who might use it; have you ever claimed any right other
than to have patrons go through that entrance way?
A. It never occurred to me as long as we had it under

lease and we were receiving income from it. It was only
since the income was abandoned that it is nece~sary that we
make other arrangements.

Q. Up to the time the t.heatre company moved out you had
no use but as an entrance way?
A. Until they moved out,. Since that time it ha,s been used

for other purposes.
Q. Since t.hat. time you have allowed hucksters to. sell

things out in that right of way?
A. Yes, three or four times and we received a small

amount out of it but any small amount was a help.
page 61 r Q. Did you inform the Arbern people you did

that?
A. No, I didn't.
Q. I believe you stated you never in your recoJJection had

any conversation whatever with Mr. Temple or Mr. 'iVillial11-
son about the property?
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A. I did not.
Q. You never told them you claimed the right to use this

for anything other than ingress and egress to the theater?
A. No occasion that "ie do that. As neighbors we got along

beautifully. Mr. Temple or Mr. W"illiamson never ques-
tioned me and I never questioiled them.
Q. And they never questioned your right to use it as a

theater entrance~
A. No.
Q. Mrs. Swicegood, what do' you claim that you own

there~
A. I would like to claitn that I own what I pay taxes

on.
Q. ,iVhat do you pay taxes on~
A. ,~Te pay taxes on the alley,,;ays, the entrance way which

has been under discussion all day and, the theater proper.
Q. Does that include the walls around the entrance~
A. I don't know how the taxes as set up, Mr. Carter.
Q. I want to know what you claim as owner~
A. I claim whatever was deeded to my father and subse-

flUently deeded to me, I own. Just what that comprises.
I'Ill not familiar enough to divide walls. I just don't know.
According to the map I claim I own what I iilherited.

HE-DIRECT EXAMINATION.

By Mr. Meade:
Q. "Tas the location of the doors in the entrance

page 62 } way ,moved back or forward or changed in any
way during your management of the property ~

A. I believe they were. I believe the Craver organiza-
tion moved those doors while they were leasing it and the
lobby.
Q. vVbat about the marquee? "1as that changed in any

wav?
A. I believe the marquee was put there by the same 01'-

g'anition and since the lease expired we have been required
hy the City to ,move it.

RE-CROSS EXAMINATION.

Bv Mr. Carter:
"Q, The marqtiee was above the sidewalk~
A. Above the sidewalk.
Q. Did not overhang the general property lines itself?
A. I do not know that, Mr. Carter.
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(At 1 :00 P. M. Court recessed until 2 :30 P. M. of the same
day.) . , .

AFTERNOON SESSION.

(Met. pursuant to the morning session, with the same par-
ties present.)

Mr. Meade: If Your Honor please, at this point we would
like to introduce certified copies of the deeds in the chain
of title to the property owned by the petitioners from the
d~ed of S. H. Holland to the Danville Academy of Music,
dated August 2, 1886, do\vn to the present date.
Judge Aiken: "'Vas the Academy of Music Incorporated'
Mr. Meade: Yes, sir. The gentlemen representing the

defendant I think have seen these and aU are
page 63 r signed by the Clerk and if there are no objections

to introduce them as EXHIBITS H, I, J, K, L,
M, N,O and P. So that the Court can be apprized of the
contents of those deeds I would like not to read all those
deeds but 1would like to read pertinent parts from each.
deed.

(At this point Mr. Meade read at random from deeds prev-
iously filed as Exhibits and tlJen read tothe Court deed dated
1907 to "\lv. ""V.""Villiamson and George .G. Temple from
Carrie Douthat Harrison and her husband recorded in the
Clerk's Office of the Corporation Court in Deed Book 72,
page 436 and requested the Court's permission "to have.a
copy of that made and file that as EXHIBIT Q.")

(Mr. Meade concluded by reading deed dated July 16,
1.890 between S. H. Holland and Carrie Douthat from Deed
Book 31, page 176. and requested the Court's permission
to file "as EXHIBIT R a simple certified copy of this
deed.)

Mr. Carter: If Your Honor please, at this stage I would
like to move the Court to disregard the evidence concerning
any change of condition which might in some way affect the
reservation if I understand these gentlemen correctly that
they own the fee simple of this property and by virtue of
this grant of S. H. Holland this is a reservation and they are
trying to show change of condition had made. the reservation
unreasonable- ",l\Te would like to have opportunity to produce
evidence in the alternative in this matter in the change of
this estate up there-I would also ask the Court. that coun-
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sel stipulate just exactly what they claim in this property,
what they claim in the walls, etc.-
J udg-eAiken: So far as the Court is concerned they are

at liberty to tell you.

(At this point Mr. Garrett reviewed forjhe Court events
subsequent to and preceding- the filing- of the Petition for
Declaratory Judgment on Sepfember 5th, 1957 and con-
cluded with" We do not think there is any reasonable ground
for delaying this case any further.")

page 64 ~ (At this point there followed an informal ses-
sion among the attorneys and Judge Aiken retired

to chambers to read the Petition.)

Mr. Carter: If Your Honor please, for the purpose of
the record we would like to note an exception to the Court's
ruling that '"vewill not be permitted an opportunity to intro-
duce further evidence in this matter.
Judge Aiken: That's note quite the Court's ruling. The

Court's ruling is that 'you may admit any evidence you
want.
Mr. Carter: W"e would like to object first to the admission

of evidence on change of condition' in the neighborhood on
the ground that it is not alleged in the pleading.
Judge Aiken: I didn't know there had been any evidence

like that."
Mr. Carter : Well, the evidence that has been adduced

concerning the theatre business and the condition of this
business and matters of that kind.
J lldge Aiken : Yes, the Court would overrule your ob-

jection to that evidence.
Mr. Carter: And except to the Court's ruling on that.

We also move the Court in the alternative to permit us to
t.ake counter evidence concerning these matters.
Judge Aiken: That's not the ruling. The Court said it

would not suspend the trial in order for you to put on evi-
dence. If you have evidence we will hear it.
Mr. Carter: vVell, the Court has said it will not hear anv

evidence after today on these matters. "
.Judge Aiken: If you are prepared to put it on the Court

will hear it, even if we have to put it on tonight. .
Mr. Carter: But as I understand it the Court will not hear

any evidence after today from the defendant.
page 65 ~ Judge Aiken: If you are prepared to put it on

t.oday we will. I understood you had not sum-
moned any witnesses ~
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Mr. Carter: No, sir.
Judge Aiken: Well, the Court is not going to suspend the

trial because you didn't.
Mr. Carter: We would like to state to the Court ,ve could

get witnesses here within a reasonable length of time but
that the matters which have been presented concerning
change of conditions as far as the building and use are con'-
cerned are matters which we cannot readily get witnesses
into court on at 4:00 in the afternoon.
Judge Aiken: I think we oUg'ht to point out that this case

was set for trial about two 'weeks ag'o for today.
Mr. Carter: I agree with the Court that the case was

set for trial about two weeks ago for today until the issue
of change of condition to the real estate was raised and we
did not feel that there was any necessity for us to produce
any evidence other than that shown bv the Court records in
this cause. ,.
Judge Aiken: 'Well, if you want the Court to say any-

thing about judicial notice, the Court will take judicial notice
that this building was located in a business section of Dan-
ville as fa l' back as the first deed and is still a business section
as of today.
Mr. Carter: ,iVill tJJe Court further take judicial notice

there has been no appreciable change in the type of business
conducted in that area 1
Judge Aiken: I don't think we could do that. It may be

true but I don't know what sort of business they were
doing there back in the '80s or '90s:
Mr. Carter: "Vill the Court take judicial notice that the

defendant owns three store fronts on Main Street in front
of the property of the petitioners 1

.Judge Aiken: I cannot take judicial notice of
page 66 ( that but I'm sure these gentlemen will stipulate

01" let you te'stify that is a fact right now.
Mr. Carter: Will YOll stipulate, Mr. Meade, the defendant

owns three' store fronts?
Mr. Meade: If you state to the Court that the defendants

are owners of storehouses known as numbers 547 and 545
and 539 as shown on the map filed' as an Exhibit I will ac-
cept that as a fact.
Mr. Carter: Will you also stipulate one of those store

building'S is now vacated and not rented 1
Mr. Meadge: I do not know about the occupancy of the

buildings.
Judge Aiken: You may testify to that.
Mr. Carter: Well, the store building on the upper side
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O'f the O'ne in questiO'n is vacapt and has been fO'r sO'me-
time.
Judge Aiken: 'Will yO'u gentlemen permit Mr. Carter to'

give that as evidnce as if he had been sworn ~
Mr. Meade: Yes, sir.
Mr. Carter: Of cO'urse we wO'uld like to' except to' the

ruling O'fthe CO'urt that YO'Uhave nO't given us time enO'ugh-
.Judge Aiken: I dO'n't think it shO'uld be that way. This

case was set fO'r trial O'n February 21st apprO'ximately twO'
weeks agO' and upO'n yO'ur statement yO'u have summO'ned
nO'witnesses here and want the trial suspendd. The CO'urt
will nO't suspend the trial. The CO'urt will hear any evidence
yO'u have nO'w 0'1' within the next several hO'urs.
M;r. Carter: If YO'ur HO'nO'rplease, we wO'uld like to' state

the exceptiO'n in this 'manner: in view O'f the fact that it is
QUI' belief the evidence went beyO'nd the electiO'n O'f the

pleading, that we cO'uld nO't reasO'nably have ex-
page 67 ~ pected to' meet the testimO'ny and evidence pre-

sented O'fchangingcO'nditiO'ns invO'lving this prO'p-
erty and we, therefO're, except to' the CO'urt'8 failing to' grant
QUI' mO'tiO'nfO'r a reasO'nable extensiO'nO'f time to' hear evi-
dence in" rebuttal.
Judge Aiken: All right. ,
Mr. Carter: If YO'ur HO'nO'rplease befO're we get intO' what

Mr. Meade may have to' say here, I think that here is O'ne
recO'rd here that has nO't been read to' the CO'urt. This is the
lease that we spO'ke O'f in chambers, a cO'py O'fwhich will be
intrO'duced. This lease is recO'rded in the Clerk's Office O'f
this CO'urt in Deed BO'O'k113, page 287, the lease between
E. C. Arey and the NO'rth and SO'uth CarO'lina Enterprises,
IncO'rpO'rated, bearing date O'nthe 10th day O'f June 1921.
Judge Aiken: WO'uld you like to' file that as an ExhibiU
Mr. Carter: Yes, sir, we wO'uld like to' file that as EX-

HIBIT DEFENDANT NO.1. If YO'ur HO'nO'rplease, that is
all we have at this time.
Mr. Meade: As I understand, subject to' yO'ur exceptiO'ns

yO'u rest~
Mr. Carter: Yes, subject to' my exceptiO'ns.

*'

A CO'py-Teste:

*' *' •

H. G. TURNER, Clerk.
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