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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND. -

Record No. 4908

VIRGINIA:

" In the Supreme Court of Appeals held at the Supreme
Couirt of Appeals Building in the City of Richmond on Thurs-
day the 12th day of June, 1958.

BROTHERHOOD OF LOCOMOTIVE ENGINEERS, ET

AL, Appellants,
against |
D. L. FOLKES, ET AL, Appellees.

From the Hustings Court of the City of Richmond, Part II

Upon the petition of Brotherhood of Locomotive Engi-
neers and L. E. Timberlake an appeal is awarded them from
a decree entered by the Hustings Court of the City of
Richmond, Part II, on the 3rd day of December, 1957, in a
certain proceeding then therein depending wherein D. L.
Folkes and others were plaintiffs and Brotherhood of Loco-
motive Engineers, ete., et al., were defendants; upon the
petitioners, or some one for them, entering into bond with
sufficient security before the clerk of the said Hustings Court
in the penalty of three hundred dollars, with condition as
the law directs.




IN THE

-~ Supreme Gourt of Apheals of Virginia

AT RICHMOND

Record No. 4909

VIRGINIA . o _

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thurs-
day the 12th day of Jume, 1958.

RICHMOND, FREDERICKSBURG AND POTOMAC-

RAILROAD COMPANY, = Appellant,
against . -
D. L. FOLKES, ET AL, . Appellees.

" From the Hustings Court of the City’ of Richmond, Part II

Upon the petition of Richmond, Fredericksburg and Poto-
mac Railroad Company, a corporation, an appeal is awarded
it from a decree entered by the Hustings Court of the City
‘of Richmond, Part II, on the 3rd“day of December, 1957,
in a certain prooeedmg then therein depending wherein D. L.
Tolkes, and others were plaintiffs and Brotherhood of Loco-
motive Eng'meers, etc.,, et al, were defendants; upon the
petitioner, or Some one for 1t entering into ‘bond_ with
sufficient security before the clerk of the said Hustings Court
in the penalty of three hundred dollars, with condition as the
law directs.

. L. __l.,‘_.. ., . ..
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ANSWER OF THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND L. E. TIMBERLAKE

page 21 |

6. Your defendants admit the allegation of Sub-paragraph

5 of Paragraph 2 of the Bill that said Resolution No. 42 is
now, and has remained, in full force and effect

page 22 ! continuously since the date of its adoption (on
June 25, 1956, however, instead of August as al-

leged), but defendants aver that the obtaining of a supple-
mental pénsion with compulsory retirement was solely a
policy for negotiation and not a mandatory requirement.

page 32 }

Filed by Order Decelli.ber 3, 1957.
Teste :

-~ CHAS. R. PURDY, Clerk
By LOUISE C. FIELD, D. C.

"OPINION.

Doubles, J. This is a suit in equity brought by several
engineers of the Richmond, Fredericksburg & Potomac Rail-
road Company (hereinafter referred to as the ‘‘Railroad’’)
to enjoin the enforcement of a collective bargaining agree-
ment entered into March 7, 1957, between the defendant
~ ““Railroad”’ and the defendant Brotherhood of Locomotive
Engineers, (hereinafter referred to as the ‘‘Brothérhood’’)
relating to compulsory: retirement of engineers upon reach-
ing the age of 70 years. ‘

THE 1956 “BROTHERHOOD’> CONVENTION.

At the Thirteenth Triennial C’O‘nvent.io‘n;_pf the Grand In-
ternational Brotherhood of .Locomotive KEngineers held in
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Cleveland Ohio, June 11-—July 17, 1956, the Proceedings
of the Convention show that the question of adoption of a
rule relating to the policy of the Brotherhood on the topic
of retirement of engineers was.before the convention on
several occasions.

At least two proposed amendments of the Standing Rules
(By-laws) were introduced and referred to the Committee
on Constitution and By-laws, whose report thereon and the
ensuing debate is found on pp. 784-792 of the Proceedings.

One proposed resolution from Division 304 read
page 33 } as follows: ‘‘That retirement of Engineers not
be made compulsory at any age, but that it be
voluntary retirement on the part of the individual.”” The
Committee recommended the rejection of this proposed
resolution, and it appears that the reason for the recommen-
dation to reject was because the proposal was not germane
to Section 52a (now Section 50a) of the Standing Rules
which it purported to amend.

The other proposed resolution was from Division 12,
which purported to amend Section 52 (now Section 50) of
the Standing Rules by adding a new paragraph (d) pro-
viding for compulsory retirement at age 65. The Committee
recommended the rejection of this proposed amendment. The
reason assigned by delegate Coughlin, a member of the Com-
mittee, was:

““My Brothers, it was our thought that you boys here did
not wish to.set a limit on the ages for terminating a ‘man’s
seniority * * * Therefore, my Brothers, we recommend the
rejection of this resolution, with the understanding that if
you boys want to put a limitation on your employment it is
perfectly all right with us.””

In the course of debate on the matter twelve (12) delegates
spoke in support of the Committee’s recommendation to re-
ject the amendment; one (1), the sponsor, delegate Cox of
Division 12, spoke aplologetically in favor of it; that ‘‘if you
wish to turn it down there will be no objection from me. "I
am doing a job that I was told to do. I am the delegate from
Division 12, T presented my case as I was instructed by my
Division.”” The convention adopted the recommendation of
the Committee and rejected the proposed amendment.

Three days later the matter came up again on the floor of
the convention upon a motion to reconsider. (See Proceed-
ings, pp. 841, 854). During the debates upon this motion,
the moderator, Grand Chief Engineer Brown, who is the
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supreme executive officer of the Brotherhood ruled as fol-
lows:

page 34}  “‘There is one other thing I wish to point out;
. that as the sense of this body now stands, the
Grand Chief Engineer has declared it to be the policy not to
approve any wcompulsory retirement which would provide
for retirement at an age below 70. Unless you change it,
that will be the policy for at least the next three years.”
‘I mention that merely as a fact, that that matter is
taken care of insofar as the compulsory retirement is con-
cerned. The Courts have decided that that is a matter that
comes within the purview of the General Committee, but in
view of the action taken at the last convention, I declined
to go along with any agreement, any compulsory agreement
at an age below 70, and I stated that unless you change it,
that will be the policy for the next three years.”’

And again:

¢6* * * the Grand Office will not permit any General Com-
mittee to make an agreement with compulsory retirement be-
low 70 unless you Brothers change it.”’

=11

After further debate the motion to reconsider was lost.

. Still later the same day (see Proceedings pp. 882-883) there
was proposed from the floor of the convention Resolution No.
42 in the following language:

““Before any compulsory retirement agreement is made
on any system or road, the General Committee of Adjust-
ment will be required to take a referendum vote of the mem-
bership (as defined in Section 29(a) Statutes) on the road
or system; and should the referendum vote be in the affirma-
tive by a majority an agreement must be reached with the
carrier, that the carrier will provide for a mnon-cancellable -
supplemental pension before the mandate of the referendum
vote can be made effective. Section 37(D) of the Statutes 18
so modified hereby.”” ~(Italics supplied.)

" The moderator-ruled this out of ordier because it purported
to amend Section 37(b) of the Statutes without having been
first submitted to -the Committee on the Constitution and
By-laws. The proposer of the resolution then deleted the
reference to Section 37(b) of the Statutes, and Grand Chief
Engineer Brown then entertained the 'resolution ‘‘as a
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declaration of policy of the organization.”” There was no
debate and the resolution was adopted.
The above adopted Resolution No. 42 therefore, it would
appear, became the policy of the Brotherhood in
page 35 } place of or supplemental to the policy adopted at
the convention held three years before.

FACTS LEADING TO R. F. & P. CONTRACT.

At ‘a meeting of the local union of engineers of the de-
fendant ‘‘Railroad’’ (known as Division 561) held Novem-
ber 7, 1956, the following proceedings occurred:

‘“Resolution submitted to Division by Bro. J. C. Cross,
second by Bro. E. M. Quann whereas the railroad retirement
law provides for the payment of a pension at the age of
fifty-five years:

‘“Whereas, many railroads and their employees have
agreed that all employees must retire at the age of seventy
years: o '

‘‘Therefore, be it resolved that the matter of compelling
all enginemen employed by the Richmond, Fredericksburg
and Potomac Railroad to retire at the age of 70 vears, be
submitted to a referendum vote of such employees, that the
ballots for said referendum vote be mailed to such employees
at the verv earliest date and not later than December 1, 1956,
‘and if such vote is in favor of compulsory retirement at 70
vears of aze, the Committee is therefore instructed and au-
thorized to negotiate a rule with the management of the
Railroad re~uiring all enginemen to retire at age 70 if such
employees do not retire before reaching that age.

““Motion carried—S8 for 6 against. _

‘“Amendment submitted by F. J. Jett—second ‘by P. E.
Tyler that the carrier will provide for a non-cancellable sup-
plemental pension before the mandate of the referendum vote
can be made effective. Amendment defeated.”’

Testimony at the trial indicated that whereas the voting
membership of Division 561 is in excess of 125, the small
attendance at the regular monthly ‘meetings is due to the
fact that some of the engineers are on duty at the time,
others are just off of runs, and the homes of the members
range from Richmond to Alexandria.

On November 17, 1957, Mr. L. E. Timberlake, General
Chairman of the local union’s bargaining committee known
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in the ‘‘Brotherhood’’ as the General Committee of Adjust-
ment, wrote to Grand Chief Engineer Brown (see Exhibit 2)
\ advising him of the action taken at the November
page 36 } 7, 1957, meeting and making the following inquiry:
‘““Would it be satisfactory to circulate a referen-
dum ballot as called for in the Resolution, and insert a copy
of Resolution 42 of the Thirteenth Triennial Convention?’’
Grand Chief Engineer Brown replied under date of No-
vember 26, 1957 (see Exhibit 3), the following extracts from
his letter being pertinent here:

‘“You ask if it would be advisable to furnish a copy of Reso-
lution 42 with the referendum ballot for the guidance of
the membership. I will advise that this procedure would
be in order.”’ '

‘‘Dealing with the governing features of Resolution 42, I
wish to direct attention to all concerned that the resolution,
not having been incorporated in the Constitution and By-
Laws as a governing law, merely establishes a policy to
govern General Committees of Adjustment in negotiating
compulsory retirement agreements. Realizing the fact that
subjects of a negotiable nature are subject to change and-
modification during the procedure of negotiation, the policy
set forth in this resolution would be governing as follows:
The General Committee is required to take a referendum
vote of the system membership and must, if a majority of
the members favor the agreement, make formal request
and persuasive argument for a non-cancellable pension plan.

“‘In the event that the committee is unsuccessful in obtain-
ing the non-cancellable feature, then, of course, it is in a
position to modify the request by adopting the best plan
possible.?”’

Ballots (see Exhibit No. 4) were mailed out, but were
unaccompanied by any material referring to Resolution 42.
After the January 1, 1957, deadline for return of the ballots,
they were counted with the following results: For the reso-
lution, 64; Against the resolution, 60; Disqualified, 2; Ballots
unreturned, 16.

A bargaining conference was held in mid-January bhetween
representatives of the union and the railroad, the result of
which was that the ‘“Railroad’’ refused to agree to provide
supplemental pensions for retired engineers, but expressed
its willingness to enter into an appropriate agreement for
compulsory retirement at age 70 without supplemental pen-
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sion benefits. (See R. F. & P. Ex. I)
page 37 }  After several exchanges of letters between Mr.
Timberlake and Grand Chief Engineer Brown in
later January and early February (see Exhibits 6, 7, 8 and
9) the Grand Chief Engineer, on February 14, 1957, wrote
to Timberlake as follows:

““In reply I will advise that Resolution 42 of the G. I. D.,
like Section 38 of the Standing Rules, Constitution and By-
Laws, is a matter of policy rather than law as both deal with
subjects of negotiable nature and must be flexible to- permit
a G. C. A. to consummate the best agreement possible with its
management, '

“Of course, it is mandatory under the law, specifically
Resolution 42, that the G. C. A. vote the system membership
without deviation. I would understand that this procedure
has prevailed on your property and that the only question
remaining is whether you are in a position to negotiate the
compulsory retirement agreement, excluding the supple-
mental pension plan in conformance with the requirements
of G I. D. law and policy. ‘

“You will understand that every effort must be made to
establish the pension plan, even through the assignment of a
Grand Officer. Should all efforts fail, then, of course, your
committee may, if it so desires, negotiate the 70 year com-
pulsory retirement agreement.”’

On February 13, 1957, another bargaining conference was
arranged between the union and the railroad with the As-
sistant Grand Chief Engineer of the Brotherhood in at-
tendance, but with the same result as before.

Thereafter, on March 5, 1957, a contract was entered into
between the defendant ‘‘Brotherhood’’ and the defendant
‘‘Railroad”’ providing for compulsory retirement of engi-
neers at age 70, the same to become effective September 1,
1957. (See Exhibit E).

A report of the foregoing was made by Timberlake to the
regular monthly meeting of the Division held March 6, 1957,
and the contract was approved.

page 38 } . THE ISSUE.

As stated at the outset, this is a suit by several engineers
against the ‘‘Brotherhood’’ and the ‘‘Railroad’’ to enjoin
the enforcement of the above contract.

The narrow issue presented by the pleadings is: Did the
General Committee of Adjustment of Division 561 have
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authorlty under the “Brotherhood’’ rules and discipline to
negotiate the contract.in light of Resolution 422

It may he observed that nelther defendant has relied on the
possible defense that General Committee of Adjustment, as
the duly constituted bargaining agent of the local union mem-
bership, has the unqualified authority to make contracts—
but all parties have submitted the case on the basis of
whether the local ‘‘Brotherhood’’ has been duly authorized
under Grand Brotherh»ood procedure to make the contract
in question.

QUESTIONS TO BE DETERMINED.

It is apparent that the contract in question is in viola-
tion of Resolution 42 of the Convention which invalidates
the vote of the membership unless compulsory retirement
is accompanied by a supplemental pension agreement. To
validate the contract, it is necessary, therefore, to ascertain
whether the condition precedent of a supplemental pension
agreement was effectively waived.

. Two questions arise here: First, who, if anyone, has au-
ﬂ’lOI‘ltY under the ‘‘Brotherhood’’ Iaws to authorize such a
waiver ; and Second, was any such authority effectively exer-
cised in the present case.

THE BROTHERHOOD LAWS.

In order to answer the foregoing questions it becomes
necessary to examine several of the sections of the
page 39 b Constitution and By-Laws of the ‘‘Brotherhood.”’
The national body of the ‘‘Brotherhood is known as the
Grand Tnternational Division, and is referred to as the
“G. I D.” The local unions are known as divisions and
each is given a charter and assigned a number. The bar-
gaining agency of the local lelSlOll ls known as its General
Committee on Adjustment.
The Constltutmn of the ‘‘Brotherhood’’ provides as fol-
lows: :

“See. 2. (a) In Convention assembled, the supreme
governing body of the G. I. D. of the B. L. E. shall be com- .
posed of the Grand -Chief Engineer, First Assistant Grand
Chief Engineer, sixteen other Assmtant Grand Chief Engi-
neers, two of whom the Convention shall have elected as
National Legislative Representatives, one to be located in
Washington, “D. C. and one to be located at Ottawa, Ontario,
Canada, General Secretary-Treasurer, Editor and Manager
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 of the Journal, Grand Guide, Grand Chaplaln and the num-
ber of delegates required by law, as set forth in Section 21,
Constitution—representation of Divisions to G. I D.

‘“See. 2. (b) The Executive authority of the Grand Inter-
national Division of the Brotherhood of Locomotive Engi-
neers will he vested in the duly elected Grand Officers con-
stituting the Adeory Board and the duly elected and quali-
fied delegates when in convention assembled.

‘““Sec. 3. (a) The G. I. D. shall have exclusive jurisdiction
over all subjects pertaining to the Brotherhood, and its enact-
ments and decisions upon all questions shall be the supremie
law of the Brotherhood and all Divisions, and members of the
Organization shall render true obedience thereto »”?

Respecting the “‘Duties of the Grand Chlef Engineer, the
following sections are pertinent:

“Sec. 7 (a) * * * Between Triennial Conventions. of the
G. I. D., the Grand Chief Engineer shall be recognized as
the G. I D. and have authoutv to make any decision and
.perform any act or duty on behalf of the G. I. D. and such
decision or act will stand as law for all Divisions and Mem-
bers unless repealed by the G. I. D. in Convention assembled
or in accordance with the provisions of Section 4, Constitu-
tion,

‘“(b) He shall interpret the law of the G. 1. D. according
to its plain and obvious meaning * * * 7’

Respecting the authority of a General Comm1t-
page 40 } tee of Adjustment the following section of the
Standing Rules is pertinent:

““Sec. 45(¢) All General Committees of Adjustment are
- prohibited from making agreements with the railroad
managements, the terms of which will conflict with any law or
pohoy adopted by the G. I. D.; without first submitting same
by the Grand Chief Engmeel who, in conjunction with the
Advisory Board will determine proper disposition of the
question at issue. * * *°7

Bearing in mind that the present case is submitted to the
Court as a dispute between certain members of a labor
organization against the organization for a ruling upon a
controversy involving an 1nterpretat10n of actlon by the
organization to the alleged detriment of the member, the
following general statement of law is appropriate.

“Trade union constitutions should be read in their living
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context. The interpretation of construction of the constitu-
tion and laws of a union is for the union, through its ap-
propriate board or officers; and courts will accept such inter-
pretation, as long as there is no claim of fraud, and as long
as the officer or bodv on which this power of interpretation
has been conferred does not substitute legislation or amend-
ment for construction, does not transgress the bounds of rea-
son, common sense, or fairness, or act arbitrarily, or contra-
vene public policy or the law of the land, or does not trespass
on, or destroy the property or contractual rights of, the
members. Where the language of a rule is clear, no official
may nullify it under the guise of interpretation. A con-
struction by the tribunals of a union of the constitution and
bylaws of a trade union which does not go to any of the fun-
damental rights of member is conclusive. The courts will
not undertake to interpret such laws, even though there has
been a disagreement among the officers of the union with
respect to any particular provision.

““While the courts may decline to pass on the reasonable-
ness of a bylaw to which a member has subscribed by be-
coming a member, the legality thereof under the law of the.
land and principles of public policy falls within the province
of the courts. So, it has been held that questions concerning
the reasonableness and validity of rules when adopted are a
constant function of all courts. As between the union and a
member, it must be presumed that the parties intended the

contract to be reasonably construed. It is mot to
page 41 } be assumed that one section of a union’s consti-

tution was intended to contradict the terms of
another, and the various sections should bhe construed in
harmony with one another, if that can be done reasonably,
in order to avoid repugnancy between the several sections.
The rule, Expressio unius, exclusio alterius, as applied to
the construction of the constitution of a trade union, must
be subordinated to the primary rule that the intent shall
prevail over the letter; and a provision of a constitution will
not be construed as if it contained an added phrase, where
such addition would destroy the apparent purpose. Any un-
certainty in construing a bylaw must be considered in the
light of the intention of the narties, and that intention must
be determined from a consideration of the language em- -
ploved and the subiect matter of the bylaws. * * *?7 (87
C. J. S. pp. 776, 777, ““Trade Unions,”” Sect. 13)

See also an annotation appearing at 142 A. L. R. 1050.
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Section T(a) of the Constitution.

Sec. 7(a) of the Constitution of the Brotherhood unques-
tionably reposes tremendous power into the hands of the
Grand Chief Engineer during the interim between the trien- -
nial conventions. Indeed, it states that he ‘‘shall be recog-
nized as the G. I. D.”’ and shall “‘have authority to make any
decision and perform any aet or duty on behalf of the
G. 1. D.”” Taken literally he can legislate, adjudicate and ad-
minister concerning the Brotherhood to the same extent as
the Convention; he can under such an interpretation, repeal
and amend sectlons of the Constitution and Bylaws; he can
ignore policies adopted as resolutions of the Conventlon he
is a ezar and is clothed with the power of a dictator. He 18
granted leave, if he were so inclined by exercise of this
power, to deshov property rights of members; to appro-
priate the fin~nces of the organization to w ‘hatever purposes
he desired. The present 1ncumbent of the office of Grand
Chief Fngineer, the witness Brown, impressed the Court
favomblv as a man of candor, 1nteontv and fairmindedness.
But we are not at the moment d1scuss1n{r his attributes, but

rather the authoritv vested in his office.
page 42 } It is not conténded by counsel for the ‘‘Brother-
hood’’ that all of the foregoing powers are placed
in the hands of the Grand Chief Engineer; indeed, it is de-
nied. But it is claimed that the power to disr egard or waive
a portion of a resolution affecting the right of a certain
group of members to work, may be waived by him.

Will the courts ~ive Sec. 7(a) the literal interpretation
outlined above? The answer is—No!, and for several rea-
sons. Despite the fret that a legislative body elected by
and purportedlv representing the rank and file of the union
merhership en~cted the se-tion. it would be contrary to
public nolicv to eive it any such wholesale interpretation.
Railroad engineers have commanded the envy of the youth
and the admiration and respect of the adult for decade upon
decade in this country. Thousands of Americans daily trust
their lives into the hands of this great body of men. They
constitute an important integral qewment of our society and
public policv demands that no court sanction a literal inter-
pretation of the aforementioned See. 7(a).

What interpretation is to be given it? The answer is, as
liberal a construction as is poss1ble consistent with reason,
common sense, public policy and the rights of individual
members of the Brotherhood vitally affected thereby. Under
such a test is the Grand Chief Engineer empowered under
Sec. 7(a) to waive action of the Convention adopting a
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policy respecting the conditions upon which a compulsory re-
tirement contract may be negotiated?

With respect to action by the previous Triennial Conven-
tion relative to compulsory retirement, the Grand Chief
Engineer, as we have observed earlier herein, made it em-
phatic that he had in the past and intended in the future
to continue it as the policy of the Brotherhood in his instrue-
tions to local General Committees of Adjustment unless the
policy be changed by the Thirteenth Triennial Convention.
The Convention by its adoption of Resolutions 42 clearly

adopted a different policy, and except for the rea-
page 43 } son that a person in the position of the Grand

Chief Engineer might for good reasons, disagree
with the content of the said Re‘soluti-on, there appears to be
no other reason why he should mot take the same attitude
toward enforcing it as the policy of the Brotherhood as he
had taken with respect to the policy adopted by the previous
Triennial Convention. But however that may be, the Court is
of opinion that where a national legislative assembly adopts
a resolution of policy respecting so important a feature as
that of compulsory retirement of its members, then it would
be an unreasonable exercise of the power vested in the Grand-
Chief Engineer to nullify the resolution by waiving any of its
essential provisions. Resolution 42 is clear and unambiguous
and there is left in it no room for interpretation, and the
Court is of opinion that the Grand Chief Engineer has no
authority under See. 7(a) and 7(h) of the Constitution of the
Brotherhood to waive its provisions.

Undoubtedly authority to act for and on behalf of the na-
tional Brotherhood must be vested somewhere for the interim
between triennial conventions. And if it be the will of the
convention to vest it in a single person, that is no affair of the
courts. Nor would it be a matter of legal cognizance if the
Grand Chief Engineer for good reason took actions con-
trarv to that adopted by the convention on many of the
numerous matters which come across his desk. But where
the subject matter is as important as the one involved in
this litigation, then the dictates of reason demand that a
line be drawn. Seniority rights and the right under present
contracts to work under those rights are hard earned and
are protected by the courts, and in no field of labor are they
more jealously held than in” the railroad industry. Chief
Engineer Brown in his testimony stated the various reasons

which prompted him to waive the requirement of
page 44 } supplemental pension in the present case if it could
not be gotten. The reasons were cogent—fewer
train runs, younger men seeking advancement in seniority,
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etc.,—but these are factors well known to the Convention
which only six months before had adopted Resolution 42, and
no exigency existed which would warrant action by the Grand
Chief Engineer in nullifying the action taken by the Conven-
tion. The fact that this Court would agree with Chief Engi-
neer Brown that engineers should retire at an age not over
70, not only for the reasons assigned by him for his action,
but also in the interests of public safety, is immaterial.

Section 45(c) of the Standing Rules.

(1) As observed earlier Sec. 45(c) of the Standing Rules
of the Brotherhood (a portion of its by-laws) prohibits a
General Committee of Adjustment from negotiating a con-
tract the terms of which are in conflict with any law or
policy adopted by the Grand International Division ‘‘without
first submitting the same to the Grand Chief Engineer, who,
in conjunction with the Advisory Board, will determine
proper disposition of the question at issue.” - :

Here is implied authority in the specific field of contract
negotiating for a waiver of policies adopted by the G. I. D.
While the section does not specifically grant authority to
either the Grand Chief Engineer or the Advisory Board
to authorize action contrary to a law or policy of the G. I. D.,
nevertheless some meaning must be given to the section.
The Grand Chief Engineer in conjunction with the Advisory
Board is authorized to ‘‘determine proper disposition’’ of
anv such issue presented to them.

What does ‘“proper”’ disposition mean? Again the Court
is faced with a question similar to that presented by Section
7(a) of the Constitution, only here the issue is not as strong
because the authorization to override action of the G. I. D.

is by implication only.
page 45} The Court is of opinion therefore that ‘“‘proper’’

disposition of a question contemplates a situation
in which the subject matter is not of great deviation from the
law or policy of the Brotherhood. For example—under the
policy adopted by the Twelfth Triennial Convention ap-
parently a floor of age 70 was put on compulsory retirement.
Due to circumstances existing on a particular railroad it may
be that a contract for retirement at age 69 could be satis-
factorily negotiated, but not one for age 70. It would appear
“‘proper’’ for the Grand Chief Engineer in conjunction with
the Advisory Board to have made an exception in such a
case. Numerous other examples might be cited where the
exigencies of a particular situation would make it ‘‘proper’’
for an exception to be made.



14 Supreme Court of Appeals of Virginia'

In the present case no such exigencies existed. The circum-
stances were the same at the time the Grand Chief Engineer
made the exception as existed at the time of the Convention.
The only new factor was that the railroad would not agree to
a supplemental pension, and that factor had been antici-
pated in the Resolution itself.

For the reasons heretofore given under discussion of Sec-
tion 7(a) of the Constitution, ‘‘proper’’ disposition of the
question here would not include a waiver of so important an
issue. ,

(2) Furthermore, even if it be assumed that the subject
matter here involved could be waived under Section 45(c)
of the Standing Rules, it must be done by the Grand Chief
Engineer ‘“in conjunction with the Advisory Board.”” The
evidence in the present case fails to show that the Grand
Chief Engineer acted ‘‘in conjunction with’’ the Advisory
Board. '

What does ‘‘in .conjunction with’’ mean? In another
connection the Grand Chief Engineer threw some light on his
interpretation of the phrase at the Thirteenth Triennial Con-
vention. He had submitted to the Committee on Constitution
and Bylaws an amendment to Sec. 6 (now Sec. 7) of the

Constitution, in fact the preliminary draft of what
page 46 } ultimately became the paragraph in Sec. 7(a).

previously discussed herein. The Grand Chief’s
preliminary proposed draft read: ‘‘Between quadrennial
conventions of the G. I. D. the Grand Chief Engineer shall
be recognized as the G. I. D. and have authority, in conjunc-
tion with the Advisory Board, to make any decision and
perform any act or duty on behalf of the G. I. D. * * *))
(Italics supplied.) See Proceedings, Ex. 5, page 167. The
Committee deleted the phrase ‘‘in conjunction with the Ad-
visory Board,’’ and in response to the question of a delegate
as to why the phrase was deleted, Grand Chief Engineer
Brown replied as follows:

““May I answer that? The committee didn’t feel that the
Grand Chief Engineer was very consistent when he was
recommending that the Call for the Convention should be left
strietly in his hands, and at the same time, in this instance,
he wanted to duck the responsibility of making these deci-
sions, and place it on the Advisory Board. * * *’° (Italics
supplied)

A Committeeman also added:

‘‘Now, as Brother Brown has already explained to you how
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the Committee felt regarding the Advisory Board—all of us
know that many times the Advisory Board is out on the
various properties and individual decisions must be made
immediately. There are times when it is somewhat incon-
venient to convene all the members of the Advisory
Board * * *.” ‘

It is apparent from the above that the Grand Chief Engi-
neer and the reporting committeeman both interpreted the
phrase ““in conjunction with’’ to carry the regular dictionary
meaning, viz. ‘1. Aect of conjoining, or state of being con-
joined; union; association; combination. 2. An instance of
conjunction; union; association. 3. Occurrence together;
concurrence, as of events.”” (Webster’s Unabridged Diction-
ary, p. 565.)

The facts in the present case fail to show that the Grand
Chief Engineer acted in conjunction with the Advisory
Board: He just gave a ruling of his own contained in the

letter to Timberlake, chairman of the General
page 47 } Committee on Adjustment. This was of course

without advice of or in concurrence with the Ad-
visory Board.

In his testimony at the trial Grand Chief Engineer was
not certain in his recollection of whether this matter was
ever brought to the attention of the Advisory Board, much
less whether it was acted upon. He testified that the pro-
cedure in such matters was that he would report to the
monthly meetings of the Board any actions he had taken since
the previous meeting and that if the Board disagreed with
such action they would override him. He assumed that he
made such a report to the December or January meeting of
the Board. No copies of minutes of the meeting were intro-
duced; no copies of any report made by Brown were intro-
duced—indeed the witness testified that such matters would
probably not appear in the minutes.

It is clear, therefore, that there has been no waiver of the
terms of Resolution 42 under Section 45(c) of the Standing
Rules of the Brotherhood by any action of the Grand Chief
Engineer acting in conjunction “with the Advisory Board.

CONCLUSION.

For the foregoing reasons the Court is of opinion that the
General Committee on Adjustment of Division 561 had no
authority under the procedures of the Brotherhood to nego-
tiate the contract of March 7, 1957, with the Richmond,
Fredericksburg and Potomac Railroad; that under the plead-
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" ings in this case the contract is invalid; and that the com-
plainants herein are entitled to a permanent injunction re-
. straining the enforcement thereof.

December 3, 1957.
page 48 } Virginia:

In the Hustings Court of the City of Richmond, part II,
the 3rd day of December 1957. :

The Court heretofore having heard this cause and ]121vm°r
taken the same and the arwumen’r of counsel unde1 adv1se-
ment;

And the Court, for reasons appearing in a written opinion
~ of the Court hereby filed as a part of the record, being of .
opinion that the complainant is entitled to the relief pr ayed
for;

Therefore, the Court doth adjudge, order and dem ee as
follows:

1. That the referendum and election held by Division
No. 561 of the Brotherhood of Loocomotive Engineers during
December, 1957, authorized a compulsory retirement of its
members upon reaching the age of 70 on condition that a
collective hargaining agreément would be entered into with
the defendant Richmond, Fredericksburg and Potomac Rail-
road providing for a supplemental pension; that the said
referendum resulted in a valid election on the condition above
stated; that when the General Committee of Adjustment of
the said Division failed in its effort to obtain a supplemental
pension for its said members upon retirement at age 70, the
said General Committee of Adjustment had no authority
under the Constitution, By-laws and discipline of the Inter-
national Brotherhood of Railroad Engineers to negotiate the
contract of March 7, 1957, providing for compulsory retire-

ment of its members at age 70 without provision
page 49 ! for supplemental pension, and that the said con-

tract is unenforceable under the pleadings in this
case.

2. Wherefore the Court doth permanently enjoin and re-
strain the defendants Richmond, Frederickshurg and Poto-
mac Railroad and the B1otherhood of Railroad Engineers
“and the agents and employees of each defendant from en-
forcement of the contract entered into between them on
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March 7, 1957, and the complainants are hereby restored to
“the status they and each of them occupled prior to the said
contract of March 7, 1957.

To which foregomg action of the Court the defendants
Richmond, Fredericksburg and Potomac Railroad, the
Brotherhood of Railroad Engineers, and L. E. Tlmberlake,
object and except by counsel.

And nothing further remaining to be done herein, this
cause is stricken from the docket and placed among the ended
causes of the Court, subject to appeal by any of the ag-
grieved partles herein,

Enter this_ Order.
M. R. D., Judge.

s « * » *

page 50 }

* * * * *

Filed on the 31st day of J an-lrlary, 1958.

CHAS. R. PURDY, Clerk
_ By MARGERY A. TEAL, D. C.

NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.

To: Leith S. Bremner, Esquire
Attorney at Law
Mutual Building
Richmond, Virginia

William C. Parkinson, E‘squn“e
Attorney at Law _
Mutual Building

Richmond, Virginia

You are hereby notified of the intention of the defendants
Brotherhood of Locomotive Engineers, L. E. Timberlake,
-and Richmond, Frederickshurg & Potomac Railroad Company
in the above- stvled case to apply to the Supreme Court of
Appeals of Virginia, or one of the Justices thereof, for a
writ of error from the final judgment entered by the Hust-
ings Court, Part II, of the City of Richmond, on December
3, 190/ rantmO' a permanent injunction in favor of the
complamants
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The following are assigned as errors:

1. The trial court erred in failing to grant the motion of
the defendants to strike the evidence at the conclusion of the
complainants’ case in that the complainants had failed to
introduce any evidence to support injunctive or any other

type of relief.
page 51 } 2. The trial court erred as a matter of law in
ruling that as a matter of public policy Section
7(a) of the Constitution of the International Brotherhood of
Locomotive Engineers would not be given its plain and literal
meaning. : ,

3. The trial court erred as a matter of law in ruling that

the Grand Chief Engineer had no power to authorize a de-
viation from the terms of Resolution 42 of the Thirteenth
Triennial Convention of the International Brotherhood of
Locomotive Engineers and that Resolution 42 was binding
on the Grand Chief Engineer in its requirement that a
supplemental pension be obtained hefore a compulsory re-
tirement agreement could be put into effect.
4. The trial court erred as a matter of law in substituting
its interpretation of Section 45 (c¢) of the Standing Rules
of the International Brotherhood of Locomotive Engineers,
a private unincorporated association, for the interpretation
of that section by the duly constituted officers of the Brother-
hood.

5. The trial court erred as a matter of law in ruling that
under the provisions of Section 45(c) of the Standing Rules,
the Grand Chief Engineer, acting in conjunction with the
Advisory Board, did not have the authority to waive the
supplemental pension requirement of Resolution 42.

6. The trial court erred as a matter of law in ruling that
the Grand Chief Engineer’s waiver of the sapplemental pen-
sion requirement of Resolution 42 was ineffective under the
provisions of Section 45(c) of the Standing Rules of the In-
ternational Brotherhood of Locomotive Engineers as to

action in conjunction with the Advisory Board.
page 52 + 7. The trial court erred as a matter of law and

fact in ruling that the Grand Chief Engineer had
not acted in conjunction with the Advisory Board because
of the evidence introduced to show the past practice of the
Advisory Board. .
. 8. The trial court erred as a matter of law and fact in
granting a. permanent injunction against the defendants to
prevent them from putting a negotiated contract into effect
on the ground that the Brotherhood of Locomotive Engineers
had no authority to -make such a contract when as.a matter
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of law' the Brotherhood did have the power to make such a
contract and as a matter of fact did conclude such. a con-
tract with the defendant railroad.

L. E. TIMBERLAKE
BROTHERHOOD OF LOCOMOTIVD
" ENGINEERS

By PATRICK A. GIBSON

* o * - ®

page 2 } Virginia:, _
In the Hustings Court of the City of Richmond, Part IT.
D. L. Folkes, William F. Cannon and L. O. Holmes
V.

Brotherhood of Locomotive Engineers, L. E. Timberlake and
Richmond, Fredericksburg and Potomac' Railroad Com

pany.

page 3 }

* - * * L]

" Mr. Parkinson: I wish to call Mr.vTimb.,erla,ke as an. ad-
vérse witness. : ' ‘
The Court: All right.

L. E. TTIMBERLAKE,
one of the defendants, called as an adverse Wltl’leSS, first
being duly sworn, testified as follows: ,

DIRECT EXAMINATION.

By Mr. Parkinson:
Q. You are L. E. Tlmberlake are you not?
A. Yes, sir. '
Q. You are an engineer for the RF&P Railroad, are, you.

not? .
A. That is right.
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Q On November 7, 1956 and thereafter you have bheen
General Chairman of the Brothelhood of Locomotive Engi-
neers? Is that not true?

A. That is true. : ,

Q. On November 7, 1956, Resolution No. 42
page 4 } adopted by the Grand Tnternational Brotherhood
of Locomotive Engineers was in effect, was it not?

A Yes, sir.

Q. That resolution was in effect at the time of the meeting
of the Brotherhood of Locomotive Engineers for the RF&P
Railroad, was it not, which was held on November , 19567

A, Yes, sir.

Q. November 7, 1956 was the date that the Brotherhood of
Locomotive Engineers of the RF&P Railroad voted as to
whether or not a referendum should bé held for the com-
pulsory retirement for engineers age of 70 years, was it
not?

A. Voted, yes, sir.

Q. The 1esolut10n for the referendum was passed by a vote
of 8 to 6 on the 7th of November, 1956,.was 1t not?

A. T think so.

Q. The vote on that resolution was taken when? _

A. In January, our first Wednesday in January; that is
our regular meeting. We have one meeting each month.

Q. That vote was predicated upon this vote for the referen-
dum taken on the 7th day of November, 1956, was it not?

, A. Yes, sir.
page 5+ Q. It was not until after November 7th that you
communicated with the Grand Chief Engineer re-
garding Resolution No 42, was it not?

A, No sir.

Q. Sir?

A. That is not right.

Q. When did you commumcate with the Grand Chlef Engi-
nee1 sir, regarding Resolution No. 422

(Refenmg to file) A letter dated November 1/ 1956.

* * * * *

By Mr. Parkinson: (Continued)

Q. T want to get this straight. Your local union voted as
to whether or not there would be a vote on a referendum on
November 7, 19562 Isn’t that true?



Brotherhood of Locomotive Engineers v. D. L. Folkes 21
L. E. Timberlake.

A. T rather put it this way if it is all right with
page 6 } Your Honor. We had the vote, yes, or no vote,
whether we should take a referendum in the Novem-
ber meeting.
Q. Yes, sir.
A. And our bhallots didn’t go to the printer untﬂ after the
December meeting on account of our reconsideration rule.

* - * * * *

Q. But the referendum that was held was pursuant to the
resolution passed on November 7, 19567

A. Yes, sir.

Q. Ten days later you communicated with the Gl and Chief
Engineer inquiring about the effect of the Resolution No.
42, is that correct?

A Yes, sir.

Q. Then he wrote you a letter dated November 26, 1956,
regarding Resolution 429 Tsn’t that correct?

A. That 18 correct.

. By Mr. Parkinson: (Continued)

Q. Mr. Timberlake, the Grand Office of the Brotherhood
of Locomotive Dnomeers issues a monthly sta,tement do they
not? : :

A. Yes, sir. '

Q. This is a copy of that statement issued for the month

of September, 1956, is it not, sir?
- A. (Examining) Yes, sir, this is September, 1956.

Q. That contains a copy of Resolution No 42, does it
notﬁ? ‘

A. T think so.
page 8 } © Q. Look in the back of that, sir, and see if it isn’t
indicated with some colored ink? '

A. Yes, sir, that is in here.

R - T % * -
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Q. Did you state how long you had been employed by the
RF&P Railroad?

A. No, sir,

Q. How long have you been there?

A. T was employed in 1918.

Q. Isn’t that 39 years?

A. Yes, sir, over 39 years. <

Q. You are not yet a regular passenger enﬂmeer, are

you?

page 9+ A. No, sir.

* * » * *

Q. Mr. Timberlake, how long have you been a. member
of the Brotherhood of Locomotive Engineers?

A. I am not positive, but it is somewhere I think: after
1939 to 1940, 1942. I am not clear, but it was somewhere
along in there at that time, just time the war was starting I
believe.

page 11}

* » * ® =

By Mr. Park‘inson (Continued)
Q. Mr. Timberlake, the vote on the resolutmn
page 12 } to terminate the senlorlty of engineers 70 years of
age or more resulted in a vote of 64 in favor and
60 against ‘rhve resolution at the January, 1957, meeting?
A. Yes, sir.

. - - - . -

Q. The Brotherhood of Locomotive Engineers ‘was not
successful in obtaining a supplemental pension for the engi-
neers who were 70 years of age or more, who were affected
by the resolution, or to be affected by the resolutmn passed
-at the January, 1957 meeting, was it?

A. We were not successful in obta1n1n<r a supplemental
pension.

Q. Irrespective of the fact that the supplemental pension
was not obtained, you signed an agreement along with the
General Supermtendent of the RF&P Railroad providing for
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the termination of the seniority of the engineers in excess of
70 years of age, did you not?
v A. Signed an agreement in March, yes, sir.
page 13} - Q. That agreement was dated the 5th day of
March, 1957, was it not?
A. Yes, sir.

] . - . - .

Q. As yet a supplemental pension has not been obtained
as provided by its Resolution 42, has it? -

A. Up to now that is true.

Q: Mr. Timberlake, at the present time there are engineers
working for the RF&P Railroad whose ages are considerably
in excess of 70 years? Is that not true?

A. Excess of— ’

: Q. 70 years of age.
page 14 } A, It is a few.
Q. Sir?

A. T think it is four or five; I am not pos1t1ve It is five
I believe.

Q. During the first part of this year there was an engineer
working for the company who was 81 years of age? Is that
not true?

A. I think it was 80; it might be 81, »

Q. Mr. Hargraves was 80 or 81, was he not?

A. Yes, sir.

Q. Are you familiar- with a little booklet, sir, bearing on
the front of it ‘‘Richmond, Frederlcksburg and Potomac
Railway Company Rules and Rate of Pay for Locomotive
Engineers Effective October 1, 1937°°¢

A. Yes, sir.

Q. That hooklet contains the provisions as to the rights
of seniority of the engineers, does it not?

A. Yes, sir.

Q. Among other things, that booklet provides on page
30 that the oldest engineer in the service of the railroad, if
competent and reliable, shall have preference of runs in his
seniority territory, does it not?

A. T think that is correct what yvou have read.

Q. On page 21, Section B, it provides in part ‘‘The oldest

engineer in road service shall have preference of
page 15 } runs when competent and worthy,”” does it not?
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CROS‘S EXAMINATION.

By Mr.. Gibson: ‘ :
Q. Will you turn to Article 32 of the agreement you have
in front of‘you and read the first paraglaph? )
A. You want me to read it, sir? ’
Q. Will you please read into the record the first paragraph
of Article 32 on Page 287
A. (Reading) ‘‘The Committee of Adjustment of the
Brotherhood of Locomotwe Englneers will repre-
page 16 } sent all locomotive engineers in making of con-
tracts, rules, rates and kamg oondltlons and the
interpretations thereof 7

% ] . * . . .

Q. T hand you a letter dated November 17, 1956, and ask
you if that is the letter you wrote to Grand Chief Engineer
Brown asking for an interpretation as to the requirements
of Resolution 42 in respect to retirement agreement?

A. (Examining) Yes, sir.

* * L * L

Q: Do you have your file copy of the letter of
ge 17 } November 26, 1956% .
A. Yes, sir.

* * ) * * *

Q. Is that document Grand Chief Engineer Brown’s reply
to you with respect to Resolution 427
A. Yes, sir.

page 19 }

By Mr. Gibson: (Contmued)

Q. Mr. Timberlake, was Grand Chief Engineer Brown S
letter of November 26‘(}1 read to the December meeting of
the division?

-A. Yes, sir.
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Q. Was there any motion made at that meeting for re-
consideration of the resolution to submit the retlrement'
question to referendum hallot?

A No, sir.

page 20 }

' * * * *

Q. I hand you this which is marked Brotherhood Exhibit
No. 4 and ask you if that is one of the ballots on which the
referendum vote was held?

"~ A. (Examining) Yes, sir.
Q. Did vou vote in that referendum?
A. No, sir. -

page 22}

Mr. Parkinson: It is stipulated that there were 20 mem-
bers present at the December 5th, 1956 meecting?

A. (Continued) I have 31.

page 23}

* * »* = . *

Mr. Parkinson: The actual count shows 32 T believe. I
believe the stipulation should be 32.
Mr. Gibson: That is agreeable

- ‘ * B -« -

page 24 |



26 - Supreme Court of Appeals of Virginia
e L. E. Timberlake.

By Mr. Gibson: ' )
- Q. How was the referendum conducted?

A. The referendum ballot was drawn up by Secretay-

: Treasurer of the GCFA, Mr. R. A. Granger, in
page 25 | cooperation with the Semetary of the D1V1s10n,
Mr. F. H. Jett, and they sent out the ballots,

Q: They were sent tlnouoh the mail?

A. Through the mail to each qualified member to vote
and to be back in the meeting before January the first, sent
out. .

page 26} -

By the Court:

Q. The question is whether the contents of Chlef Engineer
Brown’s letter to vou, which was read at the December
meeting to those present, whether the contents were dis-
tributed to those who voted in the referendum who were not
present, ’

A. Tt was not distributed by mail, but it was distributed
verbally.

By Mr. Parkinson: (Continued)

Q. What do you mean by ‘‘distributed verbally,”’ sir?

A. Those that I had contact with, I made it clear.

Q. How many people did you show Chief Engineer Brown’s
letter to that were not at the meeting prior to the meeting
held in January, 19577¢

A. Your Honor T am not too familiar with being a wit-
ness, but T would like to state this. In our work we do not
take our letters and carry them around to our members. We
will tell our members the contents ‘of our letters, but we try
to do our husiness in our division with our lettels and thlntrs

of that kind. : _
page 27 } Q. How many people did you tell the contents

of Chief Engineer Brown’s letter to, sir, before
the meeting in January of 1957, or before the ballot was
mailed by those persons voting? '

A. T wouldn’t like to stipulate any particular number.

Q. As to the attendance of the meeting, that is limited
by reason of the fact that a part of the engineers are on the
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road or in Alexandria or in Washington at the time: your
meetings are held? Is that not true?

A. That 1s true.

Q. Another portion of your membew are at home in bed
resting from the labors of the previous trip at the time your
meetlngs are held. Is that not true"7

A. Some are.

By the Comt

Q. Is that why vou carry on the balloting by mail?

A. No, sir, it is a law in our Constltutlon that we have a
refe1 endum ba]]ot on things that are important that is bind-
ing on the committee " ’rhat it is carned out. That is in
rouOh words, but the exact words are in our Constitution.

Q My questlon was why you do it by mail rather than by
person. Ts it because some of the men cannot be there in

person?
page 28 L A, Yes, sir, s0 every member can have a hallot
: that. is eligible to vote.

* - * - L3

By Mr. Gibson:

Q In connection with what you mailed the members, did
you with the ballot mail a copy of Resolution 427

A. No, sir.

Q. Why not?

A. Because our committee didn’t want to mislead our
members of anything pertaining to Resolution 42, because we
had been fully instructed by Guy L. Brown, Grand Chief
Engineer, in his letter dated in November; and we was
mighty eareful in not to mislead anyone.

By the Court:

Q. Did I understand that what was going on in the com-
mittee’s mind was to not mail out Resolution No. 42 because
he didn’t want to mislead anyone?

A. Yes, because we had the letter from Brother
pacre 29 ¢ Brown saying it is not binding, and we didn’t
want to mlslead them,

RE-RLDIRDCT EXAMINATION.

By Mr. Parkinson:
Q. Mr. Timberlake, didn’t you wrlte to Chief Engineer



28 . Supremé Court of Appeals of Virginia
L. E. Timberlake.

Brown and ask him about putting on the ballot a copy of
Resolution 429

A. Yes, sir,

Q. Didn’t he write you back that you could do it?

A. T rather take the exact words from the letter, read the
eXact words that he said, because I don’t want to say yes or
no, because it didn’t say yes or no.

Note: At this point Brotherhood Exhibit No. 3 is shown to

the witness.
- A. (Continued) This is a quotation in it: ‘‘You ask if it
would be advisable to furnish the copy of Resolution 42
with the referendum ballot for the guidance of the member-
ship. I will advise that the procedure would be in order.”’

Q. So your committee was uncertain about putting that
Resolution 42 in at one time? :

A. We had that question in our mind, but we didn’t say
we were going to put it in there.

Q. Even though your Grand Chief Engineer
page 30 } seemed to think 1t was proper, that was omitted
from the ballot?

Ld * - LJ -

- Q. T ask that the qulestlon be corrected. It was not placed
on the bhallot?
A. Tt was not placed with the ballots, no, sir.

* L * L ®

Mr. Parkinson: It is stipulated between counsel that the
complainant, D. L. Folkes, will be 70 years of age on Novem-
ber 11, 1957 and has 47 years and nine months in the em-
ploymrent of the RF&P Railroad as a fireman and engineer;
that the complainant, William F. Cannon, is 72 years of age
and has 45 years of employment with the RF&P Railroad as
a fireman and engineer; and that L. O. Holmes will be 69

years of age on December 28, 1957, and has 47
parre 31} years and nine months employment with - the
RF&P Railroad as an engineer. and fireman.

* * ® * *

page 32}
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Mr. Gibson: May it please the Court, I did not hear a
great deal of the evidence that I might have surmised from
the allegations of the Bill of Complaint as intended, and I
submit the plaintiffs have not proved anything on the face
.of the papers, and that a motion to strike the plaintiffs’
evidence should be sustained.

Mr. Christian: If Your Honor please, we join in the
motion to strike, :

Note: Argument on the motion to strike the complainants’
evidence is hereby deleted in the interest of brevity.
The conduct of the hearing continues as follows:

The Couirt: I will overrule the motion to strike at this.
time.

* * # * *
page 35 } Friday, November 8, 1957
10 o’clock A. M.
* * ® * *

Mr. Gibson: I would like to call Mr. Guy L. Brown to
be sworn as a witness for the defense.
The Court: All right.

GUY L. BROWN,
a witness introduced on behalf of the defendant Brotherhood,
first being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Gibson:
Q. State for the record your name and your occupation?

A. My name is Guy L. Brown and I am Chief Executive
or known as the Grand Chief Engineer of the Grand. Inter-
national Brotherhood of Loeomotlve Engineers.

Q. Will you state your background in the rail-
page 36 } road industry?

A. T hired out as a fireman on the Chicago
Northwestern Railroad February of 1909. I passed the area
examination and qualified as an engineer in August of 1914
and worked as a locomotive fireman and engineer until 1936,
when I was promoted and have done no firing since. I be-
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came a member of the Brotherhood of Locomotive Firemen
and Engine Men in 1910, and in 1933 I'served as a local chair-
man and a member of the Executive Committee of the
General Grievance Committee of that organization until 1939,
when I resigned the positions that I held and became local
chairman of the Brotherhood of Loocomotive Engineers in ap-
proximately 60 days and was elected Vice General Chairman
of the General Committee of Adjustment, and I succeeded
to the position of General Chairman, or Chairman, of the
General Committee of Adjustment in 1945, and T was elected
as an alternate and Assistant Grand Chief Engineer of the
Grand International Brotherhood of Locomotive Engineers
in 1947 and succeeded to the position of Assistant Grand
Chief Engineer in June of 1949..

In August of 1950 I was elected First Assistant Grand
Chief Engineer, and in 1953 just prior to the opening of the
Grand International Convention on the death of my pre-
decessor succeeded to the position of Grand Chief Engineer,
and I was re-elected by the 1953 Convention and again in

_ 1956 re-elected.
‘page 37} Q. Were you pre51d1ng in the Chair at the 1956
Convention when Resolution 42 was presented?

A. T was.

Q. Did you permit a vote upon Resolution 42 as first
presented?

A. Not as it was originally presented, because it was
presented as an amendment to one of the basic laws from
the floor of the convention, and under the law of the con-
vention, or under the law of the organization, it was neces-
sary that it be submitted prior to the convention so it could
be referred to the Constitution and By-laws Committee.
Therefore, I declared it out of order and in the form as it
was presented.

2Q Did that terminate the proceedings upon Resolution
429

A. Tt did not. The makel of the Resolution later—in
fact, just a few minutes later—introduced it by str1k1nrr out
the reference to the basic law.

Q. What further proceedings took place in connectlon with
Resolution 427 A
- A. After a brief discussion it was adopted as being a
statement of policy of the convention.

Q Did you make any exphelt ruling as to the status of
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Resolution 42 at the time that it was accepted for considera-
tion? '
page 38 }  A. That.it would be accepted with the under-
_ standing that it was a statement of policy, yes.

Q. Going back to your experience in your various assigm-
ments with various branches of the brotherhood, have you
had direct experience with the problems' of negotiating of
collective bargaining contracts with the railroads?

- T - : - -

page 39 }-

= * . - -

A. As a member of the Executive Committee of the Fire-
men’s organization I had some experience, although was not
charged with thie -prime responsibility of being the officer
in charge of negotiations, as Chairman of the General Com-
mittee of Adjustment for the Northwestern Railroad for the
Brotherhood of Locomotive Engineers I, along with the other
members of the (eneral Committee, had full authority to-
negotiate the contract between— '

- e o - »

page 40+ Q. Do you remember, Mr. Brown, at what con-
vention Section 7(a) of the Constitution as it now
stands was adopted? : ' '
A. That was— '

* #* * - *

page 41}
C * e * . .
By Mr. Gibson: (Continued)

Q. I will asl: this question. Do I understand that Section
7(a) in its present form was amended and adopted at the.

1956 Convention? '
A, That is correct.

-
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* * * * *

page 42 }

By Mr. Gibson: (Continued) :
Q. Did you, yourself, make a recommendation for an
amendment of Section 7(a) at the 1956 Conven-
page 43 } tion? : '

: A. T did. o

Q. What was the nature of your recommendation?

A. T recommended that in the provisions eof Section 7(a)
there should be included some language or a paragraph
specifically specifying the authority of the Grand Chief
Engineer between sessions of the Grand International Divi-
sion, and in that recommendation I proposed that the Grand
Chief Engineer be so recognized in conjunction with the ad-
visory board. o

Q. Was that the form in which the amendment was passed
as a direction that you should take that action in conjunction
with the advisory board? ' L
. A. It was not. The Constitution and By-laws Committee
saw fit to recommend to the convention the last sentence.of
paragraph (a) of Section 7, which in substance was my
recommendation with reference to the advisory board, be
~ stricken out. ‘ '

page 46}

* L ® » b d

Q. What was the status, Mr. Brown, of Brother Coughlin
designated as 7587
' A. He is the Secretary of the Constitution and
page 47 } By-laws Committee. , '

- S . .

A. “‘Brother Coughlin; 758: Well, Brothers, in answer to
Brother Buckley’s objection, I might eall your attention to an
addition we made to the Grand Chief’s recommendation at
the bottom of our proposal to you, in which we state: ‘In
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a.ccordance with the provisions of Section 56, the Constitu-
tion.’

‘““Now, as Brother Brown has already explained to you
how the Committee felt regarding the Advisory Board—all
of us know that many times the Advisory Board is out on
the various properties and individual de<31s10ns must be made
immediately. There are times when it is somewhat incon-
venient to convene all of the members of the Advisory Board
so we felt that the Grand Chief Engineer, as the Executive

Officer, should be given that authority.
page 48 }  ‘““However, we reserved for the members, under -

Section 56 of our Constitution, the method where-
by, if you boys out here and the rest of us at home, or
wherever we may be, do not agree with the Grand Chief we
have, under the provisions of Section 56, which is the
‘Initiative, Referendum and Recall,” means and methods
whereby we can have recourse to a de01s1on that is not to our
liking.”’

page 55 }

* * * *® »

By Mr. Gibson: (Continued)

Q. What is your interpretation of Section 7(a) with refer-
ence to your powers there expressed in respect to procedure
under Section 45-¢?

A. My interpretation is to a certain extent based on pre-
cedent of my predecessors. It has to do with the method
of consulting with the Advisory Board. T have the au-
thority to say in what manner the consultation and when the
consultation will take place.

Q. What is the Advisory Board, Mr. Brown?

. Mr. Parkinson: If Your Honor please the Constitution
defines that.
page 56 - The Court: I read it somewhere last night.

Q. How many are there of it?

A. At the present time there are 19 members of the Ad-
visory Board made up of 16 Assistant Grand Chief Engi-
neers, the First Assistant Grand Chief Engineer, the General
Secretary and Treasurer and the Grand Chief Engineer.
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Q. Are they all in Cleveland in your office?.

A. They are not. The Grand Chief Engineer, the First
- Assistant Grand Chief Engineer, the General Secretary and
Treasurer are located permanently in Cleveland. The other
officers dre scattered over the entire United States and
Canada, one being located in Montreal, another one in Ottawa,
another one in Winnipeg, one in San Franmsco one in
Houston, Texas, one in Kansas City, Missouri, one in Chicago
one in Washmgton D. C, ‘one in New York, and the others
are assigned to work. wherever they are needed Sometimes
one might have an assignment in one part of the United
States and the next assignment would be clear to the other
side of the continent.

B‘y the Court: ‘

Q. Are these permanent personnel of the brotherhood. or.
are they working at some railroad job and perform these
duties?

A. No, they are full-time employees of the brotherhood,

and the locations that I have designated are
‘page 57 + usually their home and where their headquarters
are maintained.

By Mr. Gibson: (Continued) '

Q. How often does the Advisory Board meet?

A. Once each year unless there -is reason for addltlonal
meeting, special meetings.

Q. How frequently. do you have special meetings?

" At There has been two special meetings that I can recall
since 1950

page 58}

By ‘Mr. Gibson: (Continued)

Q. Let’s take the second question. First, can you say
whether or not there has been any long and contlnuous prac-
tice in respect to the way in wh1ch you proceeded under
Section 45-¢ as to action in con]unctlon with the Advisory
Board? - :

A. There has been, and' I might point out ‘that there-is a
dlfference between actan' in con;]unctwn with. and acting in
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~accordance with other sections of the law which require con-
currence, '
Q. How have you in practice proeeeded in acting under
Section 45-c as to action in conjunction Wlth the

page 59 } Advisory Board?

A. The practice has been to give the ruling,
and when the Advisory Board is convened.in their regular
session, the Grand Chief Engineer makes the report to them,
usually a verbal report on the various matters, such as this,
and describes it. Sometimes there are discussions and other
times there are no comments whatsoever made, which has
always been accepted as the Advisory Board’s concurrence,

By the Court:

Q. Let me ask you this. I take it you are thoroughly fami-
liar with the case we are trying here?. .

A. Pretty familiar, '

Q: In a case of this sort when did the Advisory. Board
meet after your letter of November 26, 1956 that you wrote
to Mr. Timberlake? -

A. The Advisory Board was in session beginning on Jan-
vary 3rd, 1957, approximately just roughly 40 days.

Q. You say. they did meet after that? :

A. Yes, sir, 40 days after that.

By Mr. Gibson: (Continued)
. Q. Did you, Mr. Brown, handle your ruling in Novem-
ber, 1956, in any manner differently from your other actions
under 45-¢ as to action in conjunction with the Advisory
Board? v
A. T handled it no differently from my previous
page 60 } action to the action of my predecessor in this
office in making the report to the Advisory Board.
Q. How frequently do you have occasion to act under Rule
45-¢? :
A. That varies.” Sometimes it is every day or two. Other
times we will go for several days, but quite frequently during
a period of a year’s time.

By the Court:

Q. Are the minutes kept at those meetmgs?

‘A. Minutes are kept of .the ‘meetings if there are any
pertinent discussions. If there is no question asked about a
particular point, it probably is not made a matter of record.
There are minutes kept of all Advisory Board meetings,
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Q. Do you know whether this is in the mmutes of the
meeting of January, 1957, concerning this RF&P Railroad
matter approving your action or disproving it or anything?

A. So far as I know there was no objection made. This
was reported in conjunction with some other agreements of
‘similar nature which had been passed.

. By Mr. Gibson: (Continued)
Q. Was any exception expressed by the Advisory Board
on that report?
A. There was not.
Q. Was a copy of your letter of November 26th
page 61 } distributed to any file except your own?
A. Well, it was placed on the interpretation file
I believe, and I couldn’t say without referring to the letter
itself whether or not copies were given the Advisory Board.
It was given to, I believe, the officers of the Division here.
Q. In the exercise of your power to interpret the require-
ments of 45-¢ on the issuance of your ruling on November 26
in the letter to Mr. Timberlake, did the General Committee
of Adjustment in your interpretation have the authority to
negotiate and execute a compulsory retirement agreement
with the RF&P Railroad without a supplemental pension?
A. Provided the vote of the membership was in favor,
yes, they would have.
Q. Did you have any occasion to rule on this matter again?

* * * * *

page 62 }

* * * * *

A. In response to further questions from Mr. Timberlake
sometime in February I in substance reiterated my Novem-

ber 26 ruling.

By Mr. Gibson: (Continued)
page 63 } Q Did Mr. Timberlake write you in January to
ask you again what he could to as to negotiation
of a compulsory retlrement agreement? A
A. He did.
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Q. Will you please read into the record the last paragraph
of that letter?
A. On January 7, 1957—
page 64! Q. I think you are reading the middle para-
- graph. T asked about the last paragraph.

A. T beg your pardon. (Reading) ‘‘Please advise at your
earliest convenience what we should do next. (Signed) L. E
Timberlake.’’

Q. That letter advised you of the results of the ballot,
did it not?

ATt did.

Q. What was your action in response to that i 1nqu1rv Mr,
Brown?

A. Practically a reiteration of my letter of \Tovember 26
and instructions contained therein. I might point out that
was subsequent to the meeting of the Advisory Board where
it was reported to them.

Q. Did you give any instructions at that time as to efforts
to be made to seek the supplemental pension from the RF&P
Railroad?

page 67 }

* * * * *

By Mr. Gibson: (Continued)

Q. Did Mr. Turner proceed to Richmond -to assist the
General Committee of Adjustment of D1V1510n 561 in their
negotiation?

A. He did.

Q. Did you have any further communication as to the
outcome?

A. T had a report from Mr. Turner subsequent to the
meeting with representatives of the RF&P Railroad wherein
he advised that they had declined to make an agreement
_containing a supplemental annuity.

Q. Did you also have a further report from Mr. Timber-
lake stating the outcome and asking instructions?

A, Acram I would have to refer to the file, but I believe
I did, yes.
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page 68 } -

* * * * *®

‘Q. I show you Brotherhood Exhibit No. 9 .for identifica-
tion and ask you if you received that letter from Mr. Tim-
berlake?

A. (Exammlnw) I did. It was received on. February 11.

Q. Did you receive any report from Mr. Timberlake or
Mr. Turner as to negotiations by the Committee with the
RF&P Railroad?

A. T have talked or did talk to. Mr. Turner and Mr Timber-
lake both. T couldn’t tell you how many times, but I talked
to them during that period between January 20 and along
about this time. I talked to them over the telephone, more
or less, receiving a verbal report of their negotiations and
where they were.

Q. Did they report the outcome of those nego-
page 69 } tiations? -

A. T remember partlcularly Mr. Turner telling
me that the carrier had indicated that they were not willing
to agree to any supplemental annuity plan at this time.

Mr. Gibson: I-ask to be marked as Brotherhood FExhibit
No. 10 for identification a copy of a letter from Mr. Brown to
Mr. Timberlake dated February 14, 1957. .

*® * * R *

Q. With reference to this Exhibit No. 10, Mr. Brown, is

this a copy of a letter sent by you to Mr. Timberlake under.
date of February 14, 1957?

A. (Examining) It is.

e L ] L J - -«

Q. Did you by this letter respond to Mr. Timberlake’s
letter of January 20, Exhibit No. 6, asking instructions, and
his letter of Februarv 8, EXhlblt 9 askmg mstructlons? '
AL T did. '
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* * . * * i ®
page 73}

=l; ) * * * *

By Mr. Gibson: (Contmued)
Q. Mr. Brown, in your interpretation of the Standing Rule
45-¢ and the law of your brotherhood, did you
page 74 } in your interpretation rule that the General Com-
mittee of Adjustment, Division 561, had the right
to negotiate a compulsory retirement agreement at that stage

w1thout a supplemental pension?
A. We did.

Mr. .Parklnson: If Your Honor please, I object to that.
The Court: I understand your previous objection would
go to this answer. You may answer. In fact, he did answer.

Q. In your interpretation of the law of the brotherhood
was Resolu‘uon 42 any barrier to executlon of such an agree-
ment?

A. Not after all means or efforts to get a supplemental
pension had been exhausted.

OROSS EXAMINATION.

By Mr. Parkinson:
- Q. Mr. Brown, I believe you stated that there was an Ad-
visory Board meetlnw held in January, 1957, is that. cor-
rect?

A. That is correct. B

Q. What was the date in January, sir?

, A. January 3rd they were convened.

page 75} Q. That was after the vote had been cast by
the Brotherhood of Locomotive Engineers for the

RF&P Railroad, was it not?

A. T understand that it was, ves.

Q. I ‘understand that there were minutes made at the
_meeting of the Advisory Board.

A. There -are minutes made of the meetings.of the Ad-
visory Board. However, they do not carry all of the items
discussed, unless there are items that there is some ques-
‘tion about.
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Q. Do you have the minutes of the meeting of that Advisory
Board with vou, sir? g

A. T do not. '

Q. Mr. Brown, this Resolution No. 42 was passed by how
many delegates, sir?

A. There was about 380 delegates in the convention.

Q. It was passed by that group that meets at a cost of
about $800,000.00 for the convention, isn’t that true?

“A. That is right. ' _

Q. You tell the Court that vou were dealing with the
waiving of a part of a Resolution passed by that group, is
that correct? ~
A. In accordance with the practice that had been
page 76 ! in . existence.

Q. The meeting of the Advisory Board is to
discuss problems existing among the divisions of the union,
is it not?

A. Not: exclusively. -

Q. There are not many occasions when they wipe out or
waive the teeth of a resolution, are there?

A. There is not too much instance of resolution. On the
other hand, there are many instances where decisions of this
kind have been made with reference to negotiable matters.

Q. But the most momentus job that the Advisory Board
undertakes to amend or modify or change a resolution passed
by the august bodv of all of the legislature of the Interna-
tional Brotherhood of Locomotive Engineers, is it not?

A. No.

Q. It is not? - :

A. Tt is not the most serious thing; it is a routine matter
with them to handle questions of this kind. '

Q. Yet, with the wiping out of this provision for the pro-
tection of these engineers, no mention was made in the
minutes, is that correct?

A. I don’t recall that there was any mention made in the

minutes.
page 77 } Q. Mr. Brown, you knew the purpose of your
. coming to testify today, did you not?

A. Yes, sir.

Q. If there had been anything in those minutes, you
would  have brought them, would you not?

A. T probably would have certainly had I known the im-
portance that was going to be attached to them.

Q. You knew of this pending litigation since August, did
you not? '



Brotherhood of Locomotive Engineers v. D. L. Folkes 41
Guwy L. Brown.

A. Yes, sir.

Q. Mr. Brown, who was present at that Advisory Board
meeting January 3, 1957 besides yourself?

A. Who were present? :

Q. Yes, sir.

A. The first Assistant Grand Chief Engineer, Mr. R. E.
Davidson; General Secretary-Treasurer, Mr. H. F. Hempy;
Mr. Paul M. Smith, Editor and Manager of the Journal, who
is since deceased; T. J. Harkens, Assistant Grand Chief Engi-
neer; H. C. Hobart, Assistant Grand Chief Engineer; C. W.
Kealey, Assistant Grand Chief Engineer; L. V. Byrnes, As-
sistant Grand Chief Engineer and National Legislative Rep-
resentative; J. W. Turner, Assistant Grand Chief Engineer;
A. F. Kummer, Assistant Grand Chief Engineer; John Mar-
shall; Assistant Grand Chief Engineer; E. B. Lantz, Assist-

ant Grand Chief Engmeer B F. Dawsson As-
page 78 } sistant Grand -Chief F‘ngmeer C. B. G‘rw*mn, As-

sistant Grand Chief Engineer; P. S. Heath, S. L.
Brink—all of these are Ass1stants—S D. Thompson, Assist-
ant Grand Chief Engineer; H. E. Campbell, Assistant Grand
Chief Engineer and National Legislative Representative in
Canada; O. J. Travers, Assistant Grand Chief Engineer, and
H. W. Haskins, Assistant Grand Chief Engineer, and my-
self;

Q. Mr. Brown, there were 19 present at that meeting?

A. No, there were more than that present at that meeting
because Mr. Smith was still alive then.

Q. There are only 19 members of the Advisory Board?
Is that not true?

A. Well, including myself makes the 20th. At the present
time there are only 19.

Q. Mr. Smith is the only one who is deceased, sir?

A. That is correct.

Q. So there are 18 others other than yourself that are now
living ?

A. That is right.

Q. Are any of those 18 others here today?

A. No, sir.

Q. Although you knew of this litigation since August,
- none of the others who were present at that meeting other

than vourself are here to testify regarding what
page 79 } took place there, is that correct?
A. That is correct.

Q. After February 14, 1957, has there been any further

“meeting of the Advisory Board?
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A. There was a meeting of the Advisory Board held
immediately subsequent to the death of Paul Smith, which oc-
curred in June. I can’t give you the exact date.

Q. In June of this year? -

A. 1957.

Q. In February; 1957, you were still insisting that the
brotherhood or the General Committee of Adgustment nego-
tiate a4 pension plan with the RF&P Rallroad a supplemental
pension plan, isn’t that correct?

A. I was not insisting it, no. o

Q. Didn’t you state in your letter of February 14 1957
which is designated as E\hlblt 10—

A. T said they might, yes. I didn’t insist that they do
it. ' ' "
Q. Do I understand your language in that letter to mean
might? Is that the way you have placed the interpretation
upon the Constitution and By-laws when you say every effort
must be made to establish—

A. T interpreted that when all efforts had been exhausted
by the General Committee and the Assistant Grand Chief
Engineer, the Committee may if it so desires.

page 80} The Court: The only question is did you insist
that thev try and negotiate a supplemental pen-
sion plan at that time? 4

A. The answer to that is no, I did not so insist.

BV the Court

Q. What is® that letter he handed you a minute ago?

A. My letter to Tmner It is marked Exhibit No. 10 [
believe. :

Q. When vou '(old Timberlake on February 14 “You will
understand that every effort must be made to establish the
pension plan even to the assignment of a Grand Officer,”’
what did you mean for him to do?

A. T meant that he should work with the officer, if they
were desirous of getting a compulsory retirement rule and
endeavor to get a supplemental annuity with it.

Q. And that is not insisting that they do it?

A. No; it is not it is up to the Committee.

By Mr. Parkinson: (Contmued)
Q. Between the time of your letter dated February 14,
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1957 and June, 1957 there was no meeting of the Advisory
Board?

A. Between what dates? : S

page 81} Q. The 14th of February, 1957 and the first
of June, 19572

A. No, there was not.” -

Q. Then there was no occasion for you to take up or con-
fer with the Advisory Board during that period regarding
the waiver of the supplemental pension? '

A. T had taken that up with the Advisory Board subse-
quent to my letter of November at that meeting in January.

Q. After, you persisted that they should -seek the sup-
plemental pension and delegated Mr. Turner, an Assistant
Grand Chief Engineer, to work with them to do that, you
did that, did you not? ' ' -

A: Yes, sir, to try to get the supplemental annuity, if
possible. '

Q. Mr. Brown, yvou state in your letter of February 14 that
a portion of Resolution 42 is mandatory. How do.you dis-
tinguish between the portion that is mandatory and the
portion that is not mandatory, sir? K

A. Because we have control over whether or not a vote,
will be taken. We do not have control of whether -or not
the RF&P Railroad will agree with us on some request we
make. ‘ o

Q. Resolution 42 did not say that the RF&P. had to do

anything, did it? ’
page 82} A. No. ’

Q. It provided that could be a rétirement pro-
vided a supplemental pension was first obtained, isn’t that
true? oo Y
" _A. That is true, but don’t overlook this: It is a negotiable
matter. - ' _ :

Q. So you considered that part of Resolution 42 was man-
datory? ' ' S

A. The part that we have full control over, yes.

Q. You consider that part of Resolution 42 was beyond
the scope of your powers to waive or do anything with?. Isn’t
that true? :

"A. Tt is beyond the scope of our powers to enforce.

Q. Didn’t you say here that part of Resolution 42 was
mandatory and it was beyond your authority to do away
with it? :

A. No, I don’t say’it is beyond our authority to do away
with it. If they still want a compulsory retirement rule,
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they have t}le right to get the best agreement they can
get. : A

Q. You did state that part of Resolution 42 was mandatory,
did you not? S '

A. Taking the referendum vote, yes.
page 83 ¢ Q. You considered you had no power to change
that? ' '
A. That is correct.,

By the Court: -

Q. Why not? _

A. Well, T wouldn’t say—perhaps, I should amend that
answer, Your Honor, T wouldn’t say that I did not have the
power to change it, but it is a very extreme exercise of au-
thority if T would attempt to waive something of that kind
under the provisions of Section 7.

If T may just make one further statement in respect to that,
I think that Section 7 as it is written, perhaps, places more
power or authority in the hands of the Grand Chief Engineer
than he would ever want to exercise, and there has to be judg-
ment used in exercising that authority and power.

page 84 }

* * * * *

By Mr. Parkinson: (Continued)

"~ Q. Do you think, sir, it is not a very great exercise of
authority to cut men who have worked most of their entire
~ working lives to achieve something without first obtaining
a contract for a supplemental pension?:

A. The Courts of the land have stated that the question
of compulsory retirement is a negotiable matter under the
provisions of the Railway Labor Act, and under those cir-
cumstances what I may think about that decision doesn’t
mean anything.

* * * * *

page 85}
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The Court: Here is the question. I am still not sure it
is stated correctly, but the Section 42 has in it these two
thoughts, one as to referendum and one of a supplemental
pension plan, and Mr. Brown has told Timberlake that he
will not waive the referendum feature of it, and Mr. Brown
has testified today that the reason he told him that is that
he considers that portion of Section 42 as mandatory, and
then he later qualified that answer in saying that he con-
sidered it mandatory in his judgment; that he felt maybe
he did have full power even to waive that, but that in his
exercise of moral judgment he wouldn’t waive such an im-

portant thing as that. Now the other part of it
page 86 } he permitted Mr. Timberlake in the local bargin-

ing group to waive. Mr, Parkinson’s question is
that was a part of 42, namely, the securing of a supplemental
pension. Mr. Brown permitted him to waive that. Now he
is asking him this type of question: Did you think that
that particular feature, the obtaining of a supplemental
pension plan, was of not such vital interest that it could not
be waived.

By the Court:
Q. Now vyou may answer the question. = You
page 87 ! may answer as to what _your attitude was toward
the part that you did waive. Did you consider that
an important feature of Resolution 42 in the category of the
referendum part or not, and, if so, why not?

A. Well, certainly it is an important feature. However
this organization is a democratic organization and is gov-
erned by the will of the majority, and the information fur-
nished me was that the majority of the members of the
organization were desirous of a compulsory retirement rule.

By Mr. Parkinson: (Continued)

Q. Mr. Brown, it actually meant the difference between
these men getting hetween $150.00 and 200.00 a month by
way of Railroad Retirement and about $800.00 a month
by way of salary. That is what it actually meant to those
who were actually 70 years of age, does it not?

A. I don’t know.

Q. You mean you do not have some general idea of the
Railroad Retirement at this time?

A. Yes, sir, I have ‘a general idea, but you are asking me
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if there is that much difference. I don’t know what the aver-
age—I-don’t know what the engineers here would receive. I
don’t know what pay that they earn each month or how much
that amounts to.

By the Court: ‘
- Q. You mean you acted upon this without knowmg‘l
; ‘A. T acted upon this without knowing exact
page 88 | figures that every man would receive in the way
of annuity, and the difference between his wages,

because again I come back to say that it was purely a ruling
as to whether the General Committee could do this if they so
desired. As far as my asking them to do it, I didn’t ask them
to do it. I didn’t insist on it; I wouldn’t to thls day.

By Mr. Parkinson: (Continued) :

Q. Mr. Brown, you expressed your opinion as to Resolu-
tion No. 42 in your letter to Mr. Timberlake dated November
26, 1956, did you not?

A Yes, sir. May I answer that just this much more as to
what he and his committee could do?

Q. Follow that up, until the 14th day of February, 1957,
when you wrote your letter, you then told them that they
would have to use every effort to obtain the supplemental
pens10n°2

A. T think that 1nformat10n was contained in the original

- letter.
- Q. During the period " between November 26, 1956, and
February 14 1957, when you wrote your letter, you told them
that they would have to try to obtain a supplemental pen-
sion?

A. Yes, and that is taking a referendum vote, too.

Q. Did you eommumcate with Mr. Timbelake at
page 89 | any time between February 14, 1957 and March 5,
19579

A. Not unless the file so indicates, unless it was a tele-
phone conversation of which no record was made.

Q. You have no knowledge of any other communication
after February 14, 1957, do you?

- A. Not unless - 1t was contalned in the general file; no, I
have no knowledge of it at this time.

Q. Do you have any such communication in your file?

A: T don’t have the file here. Do we have any such com-
munlcatlon in the file?
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* - o * * *®
page 91 ¢
* * : - L .

By Mr: Parkinson: (Continued) v

Q. So far as is known your letter to Mr.. Timberlake on
February 14, 1957, was the last communication with Mr. Tim-
berlake until after March 5, 19572 Is that correct, sir?

A. As far as I know, yes., '

* * * * »

RE-DIRECT  EXAMINATION.
By Mr. Gibson: _
Q. Mr. Brown, Mr. Parkinson has asked you
page 92 } about your consideration of the effect on the older
men in dealing with the Resolution 42. Are they
the only men that you have to consider in connection with
your rulings under Resolution 42% _ ,

A. I have to consider all of the men and the effect that
any agreement will have on the entire membership of the
organization. It would involve practically the entire seniority
list of engineers and, in fact, go down to the seniority roster
of firemen. ’

Q. What is the nature of that effect? .

A. Of course, if the senior men come off at age 70, it
creates whatever vacancies there are on the number of jobs
that they are filling, which automatically promotes the same
number of men, or approximately that, and that reaches
down all the way to the entire seniority roster, giving. the
younger men in point of seniority a little better job and
finally getting down to the firemen where it means the ques-
tion a man will be promoted from a job as a fireman to a job
as an engineer, and that then carries on down to whether or
not it will bring more men on the firemen’s roster as well, So
it really affects all of the men who may be on either roster
below the ones who come off because of the 70-year compul-

“sory retirement to a greater or lesser degree.

- Q. In recent years have the railroads been increasing or
‘ decreasing their engine men. force?

page 93}  A. They have been decreasing. _

o Q: So there have been less spaces for men to

work?
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A. Approximately one-third of the jobs of locomotive en-
gineers have disappeared in the last seven years because of
dieselization, changes in business conditions and so forth.

Q. Anyone in the engine men’s force suffer on account of
that? .

~A. Well, at the bottom of the seniority list, the firemen’s
list, some of them are completely out of jobs as far as the
railroads are concerned, and it means the difference whether
some of the regulars will continue working and can also,
whether the senior firemen will work as engineers or continue
as firemen. -

* * * * *

Q. What chance would there be for compulsory retirement

agreement if supplemental pension requirements

page 94 | were not relaxed in interpretation in Resolution
No. 42°?

Mr. Parkinson: If Your Honor please, I object to that
question as being irrelevant and immaterial. The question
here is whether or not Resolution 42 and the rules and regu-
lations have been complied with.

The Court: Objection overruled.

Mr. Parkinson: T note an exception.

A. There are good chances of it. Wait a minute. You are
asking what chances there would be if they are not relaxed?
At the present time there would be no chance of making a
compulsory retirement rule because there isn’t a single in-
stance that I know of that any railroad has agreed to a sup-
plemental annuity, unless it be some line that is connected
with some other industry such as a steel industry.

RE-CROSS EXAMINATION.

By Mr. Parkinson: ‘

Q. Mr. Brown, one of the primary objects of the Brother-
hood of Locomotive Engineers is to preserve and protect the
seniority of the engineers, is it not?

A. All of them, yves. :

Q. Yes, that was one of the things for which the Union

was founded, was it not? o
page 95+ A. Yes, sir. ‘ :
- Q. You are primarily interested in protecting
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the seniority and the rights of the engineers rather than the
firemen, are you not?

A. Pr1ma1 ily so; however, we are very mueh interested in
protecting the firemen’s semonty as well,

Q. Thev have a union to protect their rwhts, do. thiey not?

A. That is correct.

Q. It is the primary function of your union to look after
the rights of the engineers when there is any conflict between
the rights of engineers and firemen, is it not?

A. Yes, sir.

Q. There is little or no change in railroad affairs now from
what they were a year ago, is there?

The Court: In what respect?

Q. As to the number of crews in operation now as com-
pared with a year ago.

The Court: 1 do not believe the question .ought to be

‘now.”” I am concerned with what has happened from Jan-
uary .to March.

By Mr. Parkinson: (Continued) -
Q. There is little or no difference in it, taking into con-
sideration the seasonal feature of the railroads,
page 96 } there is little or no change in the situation as to-
employment between the period of June 25, 1956,
and November 26, 1956¢ Is that correct?. v v

A. T would not be able to pin it down all the actual differ-
ence, if any, other than, as I said a moment ago there has
been sufficient change over the past seven years to eliminate
the jobs of apploxnnatelv one-third of the locomotive en-
gineers that were then employed.

Q. Mr. Brown, most roads that employed diesels employed
those prior to June 25, 1956, did they not?

A. T think that is plobably true. I don’t know to what ex-
tent it happened on the RF&P Railroad, and I might add to
that that railroad managements are stlll trying to see if they
can’t get another couple of cars on the dlese] locomotive
today over what they had last vear.

Q. Tt has been more than five years since a steam loco-
motive operated along the railroad bed of the RF&P Rail-
road. Tsn’t that a fact?

A. T don’t know. T know there have been steam locomo-
tives operating on some of the railroads since that and a few
still operating.

Q. But there has been no appreciable change, taking into
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consideration the seasonal features of the railroad, between
June 25, 1956 and November 26, 1956, has there?
page 97+ A. I don’t know other than the ploportlon of
the approximately one-third that I previously
testified to.

Q. So that conditions on November 26, 1956 were substan-
tially the same as they were on the: date that Resolution 42
was adopted? Isn’t that true?

A. That may be your conclusion, I don’t know.

Q You do not deny that, do you?

. I don’t deny it; nelther would I affirm it.

. » . - *

RE-REDIRECT EXAMINATION.

By Mr Gibson:
Q Mr. Brown, the railroads are still cutting down on the
number of passenger trains a good deal, are they not?

The Court: I do not care what is going on right now. I
~want to know what was going on_from January to March.

. A. In response there has been a general re-

page 98 \ duction in passenger service throughout the

United States: ,

Q. As of back last March railroads you say were still
adding to the length of freight trains?

A, Yes, they are doing that evervtlme they get the oppor-
tunity.

Q. Does that ultimately result in cutting down the number
of freight runs?

A. Tt does; it eliminates crews.

. * - R -

By tne Court:
Q. Mr. Brown, you testified at some length con-
page 99 } cerning items and the facts which go into your
having to make a decision on waiving this or that
resolution, in addition to the seniority of what percentage
of men might be reaching the age of 70 and stated conditions
in the industry itself and conditions of the roster of the men
and so on as going into your making the decision of the
matter. Now wouldn’t a person who had that philosophy be
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opposed to Resolution 42 which has no exception at all but
simply says that a vote for a compulsory retirement program
shall be entered into, and if the membership shall vote yes
on it, then it shall not be effective unless the supplemental
contract is gotten? Now that leaves no room, does it, for con-
sideration of the things that you would have to take into
consideration in exercising your judgment as to whether that
part would be waived, and would not anyone who supported
the philosophy that you support have to vote against Resolu-
tion 427 _

A. Well, I presume, Your Honor, that wherever one of
these men in the convention—Resoultion 42 would not have
been adopted because, well, it takes some explaining—but
there is a continual conflict between the bottom of the
seniority roster and the top.

Q. T understand.

A. T have to administer the laws,or interpret the laws that
are written here for the benefit of approximately 42,000 or

43,000 engineers that are working throughout the
page 100 } United States and another 7,000 or 8,000 that are

working in Canada and try to be consistent in my
ruling as to what will meet with the wishes of the majority
¢f the men and be to the benefit of the majority of the mem-
bership.

Q. I can understand that, but T am asking, as a matter of
fact, wouldn’t the elements that you have to take into con-

-sideration in arriving at a judgment on those very things
that you have just mentloned be a phllosophy that is op-
posed to the langnage of Resolution 422

A. Perhaps, the ]anouave used in Resolution 42 was un-
fortunate as it was actually written, because I believe I know -
what the delegations were trying to do.

Q. I would imacine so, being the Chief Engineer and be-
ing at the convention.

A You go through one of those conventions of approx-
imately 60 davs you get a pretty good idea of what they are
trying to do. T might add that, perhaps, I should have ruled
the entire resolution out of order at the time it was pre-
sented.

Q. However, it was adopted? ,

A. Tt was adopted and it was left to me to 1ntelpret it to
the best of my ability in accordance with the requirements of
the organization, and I am speaking now of the fact that—
what it referred to was a negotiable question, and in nego-
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: . tiations I don’t know of any time when a labor
page 101 } organization has ever got all it thought they were
entitled to.

* * * * L 3

Q. I understood from some of the testimony yesterday
that the local division has an official meeting once a month.
When the voting on the ballots is involved, in order that
everyone can have a chance to vote, some of them not being
able to attend meetings because of runs they are on or be-

cause of their living distance and so on, it is done
page 102 } by mail ballots, and ballots are mailed to every-
one for them to return?

A. In taking a referendum, that is true.

Q. I meant referendum. In so doing on this particular
question, the ballot which went out without Resolution 42,
without any statement of contents of your letter of November
26, 1956, would the engineers who received this hallot have
voted under the assumption that it was governed by Reso-
lution 422

A. I rather doubt if they would because it was not con-
tained in there. In fact, the ballot as it was sent out gave the
least that could be had. Had he obtained supplemental pen-
sion as a result of these negotiations, it would have been
something that at least some of the men—it would have been
a bonus, say, that they were not éxpecting to receive.

Q. If you had not written the letter of November 26 or any
similar letter to it, would the local bargaining group have
had aunthority to contract with the carrier to put in a com-
* pulsory retirement plan without a supplemental pension?

A. No, they would not have had authority without getting
permission from my office.’

Q. If that be true that they would not have authority,

why would an engineer receive this ballot, who
page 103 } did not know of the authority that you report-

edly gave, assume that contract would be made
without Resolution 42 being complied with?

A. Well, the ballot doesn’t contain, as I understand it—I
haven’t seen one of them for a long time—anv reference to
it. The question of whether or not they wanted a compulsorv
retirement rule, as I said a moment ago, had he been -ahle to
negotiate a supplemental pension along with that, it would .
have been just that much more in their favor, but they, an-
parently, wanted this regardless of whether thev were zet-
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ting a supplemental annuity. Some of them, I presume,
didn’t have any knowledge of Resolution 42, not withstand-
ing the fact of all the publicity we could give.

Mr. Gibson: If Your Honor please, your questions
prompt a few that I would want to follow.
The Court: I would imagine it would on both sides.

By Mr. Gibson: -
Q. Would there or would there not be as much reason for
a member of Division 561 to know about your powers as to
know about the contents of Resolution 427
A. Yes, the Constitution is made available to Divisions.
They can get them and, unfortunately, sometimes even our
officers do not read them enough.
page 104 } Q. If a ballot was issued by a General Com-
mittee of Adjustment to its division on the ques-
tion solely of whether or not there would be a vote for or
against agreeing to compulsory retirement and if at that
time there had been no ruling for you in the relaxing of a
requirement of Resolution 42 and the vote were in favor of
compulsory retirement, would you thereafter have the au-
thority to give a ruling relaxing the requirement of Resolu-
tion 42 and authorizing the General Committee of Adjust-
ment to make a compulsory retirement agreement without
supplemental pension?

Mr, Parkinson: If Your Honor please, I object to that
for the same reasons previously assigned.

The Court: He can answer that.

Mr. Parkinson: Exception, if Your Honor please.

A. T would have the authority to do it, but I will say that
if a ballot was put out by any general committee without first
getting theé concurrence of the Grand Office, the committee
would. receive instructions to cancel the ballot. It would have
no effect until the matter was discussed and an official ruling
put up.

Q. In that connection there is testimony in this case that
vour ruling of November 26 was read at the December meet-

' ing of Division 561. If you had had an appeal
page 105 } from your ruling at that time, would you have
stayed the ballot pending your ruling on the

appeal? , -

A. Let me see if T understand your question. If T under-
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stand it, if there had been an appeal made on my ruling as
to whether or not I had the authority to relax the provisions
of Resolution 42, if that appeal had been filed in accordance
with the law for repeals, would I have held it in abeyance?
Is that it?

Q. Yes.

A. Yes, I would.

Q. Was there any appeal?

A. No, there was not.

Q. Was there any appeal at any later stage?

A. No, there has been no appeal in any instance.

Q. The Constitution provides the method of appeal, does
it not? '
A. Tt does.

By Mr. Parkinson:

Q. Mr. Brown, at the time that the vote was taken as to
whether or not there should be a referendum, you had ren-
dered no opinion. Is that not true?

A. The proper procedure, that was because of the No-
vember letter as to the proper procedure.

Q. At the meetings of the local unions, at
page 106 | those times some of the members are on the road .
or resting from their previous trips, are they
not?

A. Yes, that is the reason for taking a referendum ballot.

Q. You do advocate the putting of Resolution 42 on the
ballot?

A. T recommend that it should he included with the ballot.

Q. As to Resolution 42 the only notice that the Interna-
tional Union gives is to the officers of the locals, is that not
correct? '

A. That is pretty generally correct. It is included in the
monthly statement which is sent out each month. It is a mat-
ter of record in the minutes. '

By the Court:
"~ Q. To whom does that go?

A. That goes to the Chief Engineer, Secretary and Treas-
urer, the chairmen of all divisions, all general chairmen, all
local division legislative representatives, all state legislative
representatives and all Grand Officers.

By Mr. Parkinson:
Q. To get down to the local for the RF&P Railroad, that
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goes to about four or five of the members, does it not?
© A, It goes to four or five of the officers of the
page 107 } division. : ' -
Q. I am talking about here in Richmond with
the RF&P Railroad where they have one division. It would
go to the General Chairman and about three or four others,
is that correct?
A. That is correct, all officers of the division.

page 109 }

* * KJ * *

L. E. TIMBERLAKE,
one of the defendants, recalled for further examination, testi-
fied as follows: '

DIRECT EXAMINATION.
By Mr. Gibson: - . '

Q. You were asked to check on your records as to the
number of eligible voters in December, 1956. Do you have
the report on that? :

- A. Yes, sir, we had 133 active members,” 9 excused mem-
bers, making a total of 142 members.

. Q. You have testified that Chief Brown’s létter of No-
vember 26 was read to the December meeting. Was that
letter read to the January meeting of the division? '

A. Yes, sir.

Q. Was it read to the February meeting of the division?

A. Yes, sir.

Q. Did you endeavor with Mr. Turner to negotiate a sup-

plemental pension agreement with the railroad?
page 110 }  A. Yes, sir. ‘
, Q. What was the outcome of those efforts?

A. Tt was we could not get a supplemental pension.

Q. Did you know of any way short of a strike in which you
could have gotten a supplemental pension, if at all?

A. No, sir.

Q. Did the General Committee of Adjustment meet to con:
sider what action to take at the end of your negotiations with
the railroad?

A. Yes, sir, we had several meetings.

Q. Did you reach a decision as to the action to take?
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A. We voted 100 per cent—it was three of us on the com-
mittee—voted that it wasn’t any other position under our
rules of referendum vote rules. ' :

Q. There wasn’t any other action besides what?

A. Than to follow the instructions of the referendum vote
after we had exhausted all efforts to try to get the supple-

~mental pension with the help of the Assistant Grand Chief
engineer, Brother J. W. Turner. .

Q. There has been introduced in evidence in this case as
Exhibit B a compulsory retirement agreement of March 5,

1957, between the General Committee of Ad-
page 111 } justment of Division 561 and the RF&P Rail-
road. Did you execute that agreement on that
_ date? - :
A. Oh, March meeting? Yes, sir.

- - - ] .

page 112.}

* . » - N *

By Mr. Gibson: (Continued) - -
Q. Was any appeal taken to the division or the member-
ship of the division from the action taken in your General
Committee in making that agreement?
A. No, sir, no appeal.

* * *® . *

page 116 } By Mr. Parkinson: (Continued)

Q. Mr. Timberlake, in Chief Brown’s letter to
youw of February 14, 1957, he suggested ‘‘I am furnishing
Brother Turner, AGCE, a copy of this letter and suggest
that you await his arrival on the property before handling
the matter further with your management.”’

You and Mr. Turner didn’t negotiate after February 14,
1957, did vou?

A. T will have to look and see the date (referring to file)
10:30 am., Wednesday, February 13, was the date that—

" The Court: Tt is not a full answer.

A. (Continued) What would he like me to answer?
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The Court: He wants to know whether after February 14
you and Mr. Turner had any negotiations with the railroad.
Is that right, Mr. Parkinson? '

Mr. Parkinson: Yes, sir.

A. Not after that date, but I would like to put. in that 1
had talked to Brother Brown on the telephone before the
letter, as he mentioned in his letter of February 14 that it
was coming. : '

By Mr. Parkinson: (Continued)
page 117} Q. Mr. Brown suggested you and Mr. Turner
negotiate further, but that was not carried out?
Is that true? '
A. It was carried out as per instructions.
Q. When did you and Brother Turner negotiate with the
railroad for a supplemental pension after February 14, 1957¢

Mr. Gibson: I do not know that that is a fair question.

By the Court: )

Q. Just answer this question: Did you and Mr. Turner
negotiate with the officials of the railroad after February 14,
195717

A. No, sir, because we was up there on February 13.

L] * * * -

‘page 119} CHARLES E. MERVINE, JR.
a witness introduced on behalf of the defendant
railroad, first being duly sworn, testified as follows:

page 120 }

= *® - * L3

Q. What officer of the RF&P Railroad is charged with the
responsibility of collective bargaining with representatives
of its employees? '

A. Mr. Stuart Shumate is your Chief Operating Officer
and is designated by our company, the RF&P Railroad, to
conform with the vprovisions of the Railway Labor Act as
our Chief Labor Officer. '
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Q. Where is Mr. Shumate today? .

A. Mr. Shumate is confined to his home with illness. I -
believe he has the flu. : :

Q. What responsibility do you have with regard to col-
lective bargaining negotiations with representatives of the
employees? o , _

A. Tt is my responsibility, sir, to administer the provisions
of the various labor agreements. We have approximately 19
I believe under Mr. Shumate’s direction. It is my responsi-
bility to advise as to the interpretation and the application
of those agreements to assist in collective bargaining and
the settlement of grievances and claims.

Q. Are there any instances when you represent Mr. Shu-

mate? : :
page 121} A. Yes, and in Mr. Shumate’s absence I have
the authority to represent him and also to assist
him when he is present.

Q. For how long have you had this responsibility?

A. Responsibility that now rests upon my position I have
held since March of 1955,

Q. Are you familiar with the collective bargaining nego-
tiations that have taken place since 1955?

A. Yes, sir.

" page 122}

- * * * -

Q. Subsequent to November 1, 1956, when did the matter
of a supplemental pension for the locomotive engineers come
up as far as the management of the company is concerned?

A. Well, on January 7, 1957, we received a letter, a letter
addressed to Mr. Shumate as General Superintendent from
-Mr. L. E. Timberlake as General Chairman of the Brother-
hood of Local Engineers in which he advised our manage-
‘ment that—would you like for me to read Mr., Timberlake’s
letter? ‘ ‘

Q. Suppose you do.

A. T quote: “On November 7, 1956 a resolution was pre-
sented and adopted by our division to spread a referendum
ballot among our membership regarding the compulsory re-
tirement of our enginemen at age 70 years. This was done
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and on January 2, 1957, our membership voted in favpr
of compulsory retirement for enginemen upon
page. 123 | reaching the age of 70 years. We would like a
conference with you at your earliest convenience
pertaining to this and also we would appreciate it if at the
same time you would give further consideration to the sup-
plemental pension plan that we have discussed before.”’
Q. Was a meeting held in response to that letter?
A. Yes, sir, a meeting was arranged for 3 o’clock the
afternoon of Wednesday, January 14, or, rather January
15— :

* * * * *

page 124 }

* * * *® *

Q. Was the matter of a supplemental pension again
brought up by the representatives of the locomotive engi-
neers? 3

A. You mean subsequent to January 15?

Q. That is right.

A. Yes, sir, it was.

Q. When and under what circumstances?

A. A conference was next arranged for February 13, 1957,
at the request. of Mr. L. E. Timberlake, General Chairman,
who advised us that Assistant Grand Chief Engineer, Mr.
Turner, was in the city and that he would like a conference
arranged immediately, if possible, to consider that matter,
and as a result of that request a conference was arranged
for February 13. :

Q. Mr. Mervine, do you have in your files a letter dated
February 15, 1957, addressed on behalf of the General Super-
intendent to Mr. Timberlake confirming the position which
the railroad took at that February 13 meeting?

A. Yes, sir, I do. . :

Q. T hand you this letter and ask if you will read that?

) : A. Yes, sir, this letter is dated February 15,
page 125 } 1957. Tt is addressed to Mr. L. E. Timberlake,

General Chairman, Brotherhood of Local Fn-
gineers, from Mr. 8. Shumate, who at that time was
General Superintendent and has since been made Vice Pres-
ident and General Manager.
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““Dear Mr. Timberlake: This will confirm our conference
held on February 13 with you and your committee, including
Mr. J. W. Turner, Assistant Grand Chief Engineer, at which
time we discussed further your proposed agreement to pro-
vide for the termination of seniority and retirement of loco-
motive engineers at age 70 and your request for a supple-
mental pension plan. As explained to you in conference con-
cerning the supplemental pension plan, we have carefully
considered this matter, but because of the reasons indicated
to you in conference we cannot consistently accede to such
requests. As to the proposed request of seniority and time
agreement, it is my understanding that you will advise us
within' the next few weeks concerning the proposed draft
sent you with my letter of January 18.”’

Q. Does the RF&P Railroad have agreements with
the other operating employees providing for compulsory re-
tirement at age 707 :

A. Yes, sir.

Mr. Parkinson: If Your Honor please, I object to that

question and answer as being irrelevant and immaterial.
The Court: What is the materiality of that?
page 126 |  Mr, Christian: If Your Honor please, other
than to show the reasonableness of the fact that
there are agreements with other operating employees— »

The Court: T do mnot think it makes any difference
whether they do have or whether thev do not have.

Mr. Gibson: Your Honor, it does seem to me it is a very
strong circumstance.

The Court: It may be a practical matter, but from the
standpoint of what we have here, you can make it with en-
gineers and not make it with anyone else, and you can make
it with everyone else and not with engineers, so I do not
think it will have any effect on me whether a contract was

o

valid or mnot. Objection sustained.

By Mr. Christian: (Continued)
Q. Can you give us a general statement of the benefits to
which the locomotive engineers who might be retired by

reason of this agreement being put into effect would receive
under the Railway Retirement Act?
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* * * * *-

“page 127 }

- T ox = *® -

A. Yes, sir. Generally, in accordance with the benefits
under the Railway Retirement Act which provide for an
annuity upon reaching the age 65, in the case of the plain-

tiffs in this case and in others similarly situated,
page 128 } they would be entitled to—this is an estimate

because there is a formula that has to be fol-
lowed to get this right down accurately, depending upon the
number of years of service and the amount of earnings, but
generally T would say that these gentlemen would get an
annuity of somewhere between $160.00 and $170.00. Then if
their wives can qualify, if they have reached the required age
of 65, they are entitled to an annuity equivalent to one-half
of the employee’s annuity, but it is not to exceed $54.30 a
month. .

The maximum, I believe that could be obtained, that is,
joint annuity between husband and wife for railroad em-
ployees retiring about this time, would be around about
$238.00 a month. ‘

For the individual employee alone the maximum T believe
is $184.00. Now that will go up over the next year or so
when it will reach its maximum amount. Does that answer
your question?

By Mr. Christian: (Continued) - .
Q. The figures you have given, were they for monthly
benefits ? :
A. Monthly benefits, yes, sir.
Q. In making lay-offs, on what basis are lay-offs made on?

By the Court:

4 Q. Just a minute. Is there any Social Security
page 129 } involved in this, too? :

A. Tt could be involved, sir. If any of these

people had worked in employment covered by Social Secur-
ity, it would be worked in with their railroad retirement, and
they would get the full benefit of that, but I don’t believe in
this case— -

Q. A railroad engineer is not under Social Security?

A. No, sir. The Railroad Retirement Act of 1937—you see,
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prior to 1937 the railroads had their own individual pen-
sion,

By Mr. Christian: (Continued) )

Q. On what basis are lay-offs made? I am speaking of
locomotive engineers.

- A. In the case of locomotive engineers, to properly answer
that question I must explain that before a man ean becomg a
locomotive engineer and acquire seniority as a locomotive
engineer he must be employed as a fireman and work up,
and in time when the need for engineers arises and he takes
his promotion, then he will acquire seniority as an engineer,
He does not lose all rights to his work as a fireman, and if
we have a reduction in the number of engineers that we need
to man our trains, when he is cut off, as we speak of it in our
business, he can then go back and displace a junior fireman,

and, of course, he can work as a fireman. Con-
page 130 |} sequently, when we make our reduction, they are

first felt among the firemen because they are the
ones that feel the effect and, of course, the unemployment
that follows. ‘

Engineers either usually move back from more preferable
or desirable runs as an engineer to less desirable runs as an
engineer, or they go back to positions as firemen.

Q. At the present time are there any lay-offs which affect
the locomotive engineers?

A. Well, at the present time, I believe, as of today—in
fact, the junior engineer holding a job as engineer here in

Richmond—do you have the seniority roster? May I refer to
this, sir?

The Court: All right.

A. (Continued) The youngest engineer, and when I say
~ youngest I mean youngest in seniority, holding a job as

engineer in Richmond now is Mr. P. P, Williamson. He is
shoxyn as No. 95 on the roster with a seniority date .as
engineman of May 29, 1940, That is the date that he was
promoted to engineer. ~

Following Mr. Williamson the men below him in seniority
are now cut back to positions of fireman until you get down
to No. 143 which is L. E. N orton, and he is I believe running
an engine at Potomac Yards as an engineer, and from Mr.,
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Norton over to S. T. Pearson, show.n as N\c.).3160
page 131 } in the next column, they are ,];oldlng positiong

as engineer at the present time at Potomac
Yards. Some of these men are on the extra list. They do not .
hold regular positions.

Following Mr. Pearson with No. 161 to the end of the
roster, which goes to No. 226, J. T. Hunter, those men are
cut back to positions as firemen, and actually this roster
represents just about almost all of our people that are now
In engine service both as enginemen and firemen.

There is-on this roster, which is the firemen’s roster, a
great number of those men who do not have any position
whatsoever. They are completely furloughed and laid off
from railroad service.

Q. Approximately how many men are so laid off at the
present time?

A. T would say—this is an estimate—between, oh, 65 and
75, maybe a few more. They are firemen, sir. There are
about 110 enginemen that are now back working as firemen.

CROSS EXAMINATION,

- By Mr. Parkinson:

Q. You stated Mr. P. P. Williamson was promoted to an
engineer on May 29, 1940. When did he first become fireman?

A. T can’t answer that question, sir. T do not.
page 132 } have his date before me. It was considerably
previous to 1940.

Q. Mr. Mervine, would you say it would be a fair state-
ment to say that he went with the railroad about 19209

A. T would think somewhere about that time, yes, sir,
within several years one way or the other. '

Q. So it took him about 37 years to get a job running
regular or running at this time?

A. That is correct, sir. :

Q. The three plaintiffs stand for passenger runs by reason
of their seniority, do they not?

A. Yes, sir, they do. o

Q. I believe you stated that the railroad retirement would
y1e1d. from $160.00 to $170.00 for the plaintiffs and then a
maximum of $54.30 for a wife. Is that correct?

A. If she could qualify, yes, sir,

Q. If she could qualify?
. A. Yes, sir. - '

Q. What does she have to do to qualify?
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A. Well, T believe under the present law she has to be 65
ears of age. : )
Y Q. So thg maximum they could get would be $224.30, is
' that correct? - ; _
page 133} A. It might not be the maximum. The figure

that I gave you was an approximate figure. It

is possible for a husband and wife to draw up to about
$238.00 a month at the present time, and the pla,mtli:'fs in
this case may be able to get benefits in excess of the estimate
I gave,; but that is the approximate figure.

Q. But your estimate was $160.00 to $170.009

A. That is right.

Q. Then $54.30 is the maximum for the spouse?

A. Yes, sir. :
- Q. These engineers pay 6 per cent of their salary, do
they not? . _

A. They pay 6 1/4 per cent, sir, and the railroad pays a
like amount into the fund. _

Q. The plaintiffs are earning at this time approximately
$750.00 a month, isn’t that true?

A. That is approximately correct, yes,. sir.

Q. On this conference between Mr. Timberlake and Mr.
Shumate on January 7, how long did that conference last?

A. Do I understand your question, sir, to be the conference
of January 79

Q. January 15, 1957 is the one. _

A. I cannot answer that question, sir. I do not know how

: . long the conference lasted.
page 134t Q. When does the husiness day end for Mr.
Shumate?™ .

A. Sir? ’

Q. When does the business day end for Mr. Shumate?

A. Sometimes quite late in the evening, sir, but ordinarily
five o’clock.

Q. The meeting was arranged for 3:00 p. m.?

A. That is correet, sir; that is the customary hour that we
arrange our conferences.

Q. What time of day was the conference held on February
13, 19577 "

A. T cannot answer that question, sir. The request for the
conference was made by telephone to Mr. Shumate and I
was out of the citv the dav of the conference, but I helieve
that they met in the morning.

Q. Do you know on what day the arrangements were made
for the conference? _
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A. No, sir, but it was just two or three days ahead I believe.
It was not more than that. :

® E * - ® *

page 135 }

* * * * *

By Mr. Lowden: :

Q. Is it not true that some of the engineers who have been
demoted back to firemen who are now working as firemen,
in order to take a job as a firemen they had to either go away
from home or else change their place of residence in order
to do that?

A. That is correct, sir.

* % . * ® *
A Copy—Teste.:
H. G. TURNER, Clerk.
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RULE 5:12—BRIEFS

. §1. Form and Contents of Appellant’s Brief. The opening brief of appellant shall con-
tain:

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors assigned
and the questions involved in the appeal.

(c) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state,

(d) With respect to each assignment of error relied on, the principles of law, the argu-
ment and the authorities shall be stated in one place and not scattered through the brief.

e) The signature of at least one attorney practicing in this Court, and his address.
2. Form and Contents of Appellec’s Brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.

(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.

(c) A statement of the facts which are necessary to correct or amplify (he statement in
appellant’s brief in so far as it is deemed erroneous or inadequate, with appropriate ref-
erences to the pages of the record.

(d) Argument in support of the position of appellee.

. The brief shall be signed by at least one attorney practicing in this Court, giving his
address,

§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authori-
ties relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee’s brief.

§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5:2, the clerk shall forthwith mark the
filing date on cach copy and transmit three copies of the printed record to each counse. of
record, or notify each counsel of record of the filing date of the substituted copies.

(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirty-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5:2, are filed in the clerk’s office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk’s office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5:2, are filed in the clerk’s office, and the brief of the
appellee shall be filed in the clerk’s office within thirty-five days after the opening brief of the
appellant is filed in the clerk’s office.

(b) Within fourteen days after the brief of the appellee is filed in the clerk’s office, the
appellant may file a reply brief in the clerk’s office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth’s brief is filed at l2ast
fourteen days prior to the calling of the case, in which event the reply brief for the appel-
lant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appellant’s brief.

{c) With the consent of the Chief Justice or the Court, counsel for opposing partics
may file with the clerk a written stipulation changing the time for filing briefs in anv case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover,

§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party has but the
other has not filed such a brief, the party in default will not be heard orally.
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