


NOTICE TO COUNSEL
This cas~ probably will be called at the session of court to

be held. ,. \\ I .••• ,

You will be advisM\blt» "tnore definitely as to the date.
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I Print names of counsel on front cover of briefs.
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R~cord No. 4908

VIRGINIA:

In the Supreme Court of Appeals held' at the Supreme
Court of Appeals Building in the City .ofRichmond on Thurs-
day the 12th day of June, 1958.

BROTHERHOOD OF LOCOMOTIVE ENGINEERS, ET
AL., Appellants,

against

D. h FOLKES, ET AL., Appellees.

From the Hustings Court of the City of Richmond, Part II I

Upon the petition of Brotherhood of Locomotive Engi-
neers and L. E. Timberlake am. appeal is awarded them from
a decree entered by the Hustings Court of the City of
R,cbmond, Part II, on the 3rd day of December, 1957, in a
certain proceeding then therein depending wherein D. L.
FQlkesand others were plaintiffs and Brotherhood of Loco-
motive Engineers, etc., et a1., were defendants; upon the
,petitioners, or some one for them, enteriJng into bond with
sufficient security before the clerk of the, said Hustings Court
in the penalty 'Of three hundred donal'S, with condition as
the law directs.

• • • •



IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

~,

Record No. 4908

VIRGINIA:

In the Supreme Court 'Of Appeals held at the Supreme
CQu:rt 'OfAppeals Building in the City 'OfRichmQnd 'OnThurs-
day the 12th day 'Of June, 1958.

BROTHERHOOD OF LOCOMOTIVE ENGINEERS, ET
AL., Appellants,

against

D. L. FOLKES, ET AL., Appellees.

FrQm the Hustings CQurt 'Of the City 'Of RichmQnd, Part II I

Up 'On the petitiQn 'Of BrQtherhQQd 'Of LQcQmQtive Engi-
neers aolldL. E. Timberlake Rinappeal is awarded them frQm
a decree enteTed by the Hustings CQurt 'Of the City 'Of
R~chmQnd, Part II, 'On the 3rd day 'Of December, 1957, in a
certain prQceeding then therein depending wherein D. L.
F'Olkesaolld 'Others were plaintiffs and BrQtherhQQd 'Of Laco-
mQtive Engineers, etc., et al., were defendants; upon the
.petitiQners, 'Or SQme 'One far them, enteriJIlg intQ bQnd with
sufficient security befQre the clerk 'Ofthe, said Hustings Caurt
in the penalty 'Of three hundred dQHars, with cQnditiQn as
the law directs.,
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Record No. 4909

VIRGINIA:

, In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in tl;1eCity 'OfRich1p.ondon Thurs-
day the 12th day of June, 1958.

:RICHMOND, FREnERIGKSBURG AND POTOMAC'
RAILROAD COMPANY, Appellant,

against

D. L. FOLKES, ET AL., Appellees.

From the Hustings Court of the City'of Richmond, Part II

Upon the petition of Richmond, Fredericksburg and Poto-
mac Railroad Company, a corporation, an appeal is ,awarded
it from a decree enter,ed by the Hustings Court of the City
.'OfRichmond, Part II, on the 3rdday of December, 1957,
in a certain proleeeding then therein depending wherein D. L.
Folkes, and others were plaintiffs and Brotherhood of Loco-
motive Engineets, etc., et a1., were defendants; 'UpOI). the
petitioner, or' ,soineone far it, entering into bond' with
sufficient security befor,e the clerk of the said Hustings Court
in the penalty 'Of..t.4ree.hundred dolla.rs, with condition as the
law directs. . .
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RECORD

ANS'VER OF THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS AND L. E. TIMBERLAKE

page 21 ~ .

• .. • •
6. Your defendants admit the allegation of Sub-paragraph

5 of Paragraph 2 of the Bill that said Resolution No. 42 is
now, and has remained, in full force and ,effect

page 22 ~ continuously since the date of its adoption (on
June 25, 1956, however, instead of August as al-

leged), but defendants aver that the obtaining of asupple~
mental pension with compulsory r,etirement was solely a
policy for negotiation and not a mandatory requirement ..

page 32 .~
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Filed by Order December 3, 1957.

Teste:

CHAS. R. PURDY, Clerk
By LOUISE C.FIELD, D. C.

OPINION.

Doubles, J. This is a suit in equity brought by several
engineers of the Richmond, Fredericksburg & Potomac Rail-
road Company (hereinafter referred to as the "Railroad")
to enjoin the enforcement of a collective bargaining ..agree-
mententer,ed into March 7, 1957, bet\veen the defendant
, 'Railroad' 'and the defendant Brotherhood of Locomotive
Engineers. (hereinafter referred to as the "Brotherhood")
relating to compulsory retirement of engineers upon reach-
irtg the age of 70 yeats.

THE 1956 "BROTHERHOOD" CONVENTION.

At the Thirteenth' Triennial Convention of the Grand' In-
ternational Brotherhood of .Loc6tnotive EUgIhee'rs held in

. '. "_.. •••• ".:" ,.,. t' _ ,," •• ,. " ',.
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Cleveland Ohio, June ll-J uly 17, 1956, the Proceedings
of the Convention show that the question of adoption of a
rule relating to the p'Olicyof the Brotherhood on the topic
of retirement of engineers was, before the convention on
several occasions.
At least two proposed amendments 'Ofthe Standing Rules

(By-laws) were intraduced and referroed to the Committee
on Canstitutian and By-laws, whose report therean and the
ensuing debate is faund an pp. 784-792 'Ofthe Praiooedings.

One prapased resolutian fram Divisian 30'4read
pa~e 33 ras fallaws : "That retirement of Engineers not

be made compulsory at any age, but that it be
valuntary retirement an the part 'Of the individual." The
Cammittee r,ecammended the rejectian 'Of this prapased
resalutian, and it appears that the reason far the recammen-
datiJOnta reje.ct was because the prapasal was nat germane
ta Sectian 52a (naw Sectian 50a) 'Of the Standing Rules
which it purparted to amend.
The other propased resalution was from Division 12,

which purparted to amend Section 52 (:now Sectian 50') of
the Standing Rules by a.dding a new paragraph (d) pro-
viding far campulsary retirement at age 65. The Cammittee
recanunended the rejectian 'Of this prapased ,amendn1!ent.The
reasan assigned by delegate Caughlin, a member 'Of the Com-
mittee, vms:

"My Brathers, it was our thaught that you bays her,e did
nat wish ta ,set a limit an the ages far terminating' a man's
seniarity "'"* * Therefare, my Br'Others, we reCJamm,endthe
rejectian 'Of this resalutian, with the understanding that if
yau bays want ta put a limitatian on yaur lemplayment it is
perfectly all right with us."

In the caurse ,af dehatean the matter twelve (12) delegates
spoke in suppart 'Of the Committee's recommendatian ta re-
ject the amendment; 'One (1), the spansar, delegate Qax 'Of
Divisian 12, spake apalagetically in favar 'Of it; that" if you
wish ta turn it down there will be no objection from 111'e;, I
am daing a jab that I was tald ta da. I am the delegate from
Division 12. I presented my case as I was instructed by my
Divisuan." The canvention adapted the recommendatian 'Of
the Cammittee and rejected the prapased amendment.
Three days later the matter came up again an the flaar: of

the canventian upan a matian to recansider. (See Praceed-
ings, pp. 841, 854). During the debates upon this 'motion,
the moderatar, Grand Chief Engineer Brmvn, w'4o is the
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supreme executive officer of the Brotherhood ruled as fol-
lows:

page 34 ~ "There is one other thing I wish to point lOut;
that as the sense of this ,body now stands, the

Grand Chief Engine.er has declared it to be the policy not to
approve any 'compulsory retirement which would provide
for retirement at an age below 70. Unless you chainge it,
that will be the policy for at least the next three Yiears."

"I mention that merely as a fact, that that niatter is
taken care of insofar as the compulsory retirement is con-
cerrned. The Oourts havie decided that that is a matter that
comes within the purview of the General Committee, hut in
view of the action taken at the last convention, I declined
to go along Virith.any agreement, any compulsory agreement
at an age below 70, and I stated that unless you change it,
that will be the policy flOI'the next three years."

And again:

"* * * the Grand Officewill not permit any General Com-
mittee to m~ke an agreement with compulsory retirement be-
low 70 unless you Brothers change it.",.'

~Jl.Afterfurther debate the motion to reconsider was lost.

Still later the same day (see Proceedings pp. 882-883) there
Wasproposed from the floor of the convention Resolution No.
42, . in the following language:

"Before any coinpulsory retirement agreement is made
on any system or road, the General Conm1ittee of Adjust-
ment will be requir,ed to take a referendum vote of the mem-
bership (as defined in Section 29(a) Statutes) on the road
or system; ,and sliould the referendum vote be in the affirma-
tive by a majority an agreement must be reached with the
carrier, that the carrier will p'rovide for a non-cancellruble
supplemental pension before the mandate of the referendum
vote can be made effective. Section 37(b) of the Statutes is
so modified hdeby." . (Italics supplied.)

The moderator' ruled this 'out of order because it purported
to amend Section 37(ib) of the Statutes without having been
first submitted to .the Committee on the Constitution and
By-laws. The pJ:'loposerof the resolution then deleted the
referenc'e to Section 37(b) of the Statutes, and Grand Chief
Engineer Brown then entertained the 'resolution "as a
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declaration of policy of the organization." There was no
debate a.nd the reisolution was adopted.
The above adopted Resolution No. 42 therefore, it would

appear, became the. policy of the Brotherhood in
page 35 r place of or supplemental to the policy adopted at

the convention held three years befO're.

FACTS LEADING TO R. F. & P. CONTRACT.

At 'a meeting of the local union of _,engineers of the de-
fendant "Railroad" (known as Division 561) held Novem-
bel' 7, 1956, the following proceedings occUl~red:

"Resolution submitted to Division by Bro. J. C. Cross,
second by Bro. E. M. Quann whereas the railroad ret~rement
law provides for the payment of a pension at the age of
fifty-five years:

",Vhereas, many rai1'roads and their employees have
agreed that all employees must retire at the age of seventy
years: '

"Therefore, be it resolved that the Hwtter of compelling
all enginemen employed by the Richmond, Fr,edericksburg
and P:otomacRailroad to, retire at the age of 70 years, be
submitted to a referendum vote of such employees, that the
ballots for said referendum vote be mailed to sUichemployees
at the very earliest date and not later than December 1, 1956,
and if such vote is in favor of compulsory retirement at 70
yea:rs 'of age, the Committee is therefore instructed and au-
thoriz-ed to negotiate a rule with the management of the
Railroad re'luiring all enginemen to retire at age 70 if such
employees do not retire before reaching that age.
"Motion caTried-8 for 6 against.
"Amendment submitted by F. J. J-ett-se,cond- b3' P. E.

Tyler that the carrier will provide for a non-cancellable sup-
plemental pension before the mandate of the referendum vote
can be made effective. Amendment defeated."

-, -

Testimony at the tria.l indicated that whereas the voting
membership of Division 561 is in excess of 125, the small
attendance at the regular monthly meetings is due to the
fact that some of the engineers are on duty at the time,
others ar'e just off of runs, and the homes of the members
rall2:e from Richmond to Alexandria.
On November 17, 1957, Mr. L. E. Timberlake, General

Chairman of the local union's bargaining committee kno'wn
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in the "Brotherhood" as the GeneTalCommittee of Adjust-
ment, wrote to Grand Chief Engineer Brown (s'ee Exhibit 2)

, advising him of the action taken at the November
page 36 r 7, 1957, meeting and making the following inquiry:

",Vould it be satisfactory to circulate a referen-
dum ballot as called for in th1eResolution, and insert a copy
of Resolution 42 of the Thirteenth Triennial Convention?"
Grand Chief Engineer Brown replied under date of N0-

vember 26, 1957 (see Exhibit 3), the following extracts from
his Letter being pertinent here:

"You ask if it would be advisable to furnish a copy of Reso-
lution 42 with the referendum ballot for the guidance of
the membership. I will advise that this procedure would
be iil order." ,
"Dealing with the gov1erningfeatures of Resolution 42, I

wish to direct attention to all concerned that the resolution,
not having been incorporated. in the Constitution and By-
Laws as a goveTning law, me1rely establishes a policy to
govern General Committees of Adjustment in negotiating
compulsory retirement agreements. Realizing the fact that
subjects of a negoti3Jble 'nature are subject to change and-
modification during the procedur1elof negotiation, the policy
.set forth in this resolution would be governing as follows:
The General Committee is required to take a referendum
vote of the system membership and must, if a majority rof
the members favor the agreement, make formal request
and persuasive argument for a non-cancellable pension plan.
"In the 'event that the committee is unsuccessful in ohtain-

ing the non-cancellable feature, then, of course, it is in a
position to modify the request by adopting the best plan
possible. "

Ballots (see Exhibit NO.4) were mailed out, but were
unaccompanied by any materiaI referring to Resolution 42.
After the January 1, 1957, deadline for return of the ballots,
they were counted with the fono~ving results: For the reso-
lution, 64; ARainst the resolution, 60; Disqualified, 2; Ballots
unreturned, 16.
A bargaining conference w,as held in mid-January between

representatives of the union and the railroad, the relsult of
which was that the "Railroad" refused to agree to provide
supplemental pensiOl'ls foOl'retired engineers, but expressed
its willingness to enter into an appropriate agreement for
compulsory retirement at age 70 without supplremental peu-
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sion benefits. (See R. F. & P. Ex. I)
page 37 ~ After several exchanges, of letters between Mr.

Timberlak1eand Grand Chief Engineer Brown in
later January and early February (see Exhibits 6, 7, 8 and
9) the Grand Chief Engineer, on February 14, 1957, wrote
to Timberlake as follows:

"In reply I will advise that ReslOlution42 of the G. I. D.,
like Section 38 of the Standing Rules, Constitution and By-
Laws, isa matter of policy rather than law as both deal with
subjects of negotiable nature and must be flexible to pe,rmit
a G. C. A. to consummate the best agreement possible with its
mana~ement.
"Of course, it is mandatory under the law, specifically

Resolution 42, that the G. C. A. vote the system membership
without deviation. I would understand that this procedure
has prevailed on your property and that the only question
J.'lemaiJlingis whethe'r you are in a position to negotiate the
compuls'ory retirement agreement, excluding the supple-
mental pension plan in conformance with the requi'rements
of G 1. D. law and policy.
,,Yon wiII understand that eve,ry effort mnst be made to

establish the pension plan, even through the assignment of a
Grand Officer. Should all efforts fail, then, of course, your
committee may, if it so desires, negotiate the 70 year com-
pulsory reti'rement agreement."

On February 13, 1957, another bargaining Iconferencewas.
arranged between the union and the railroad with the As-
sistant Grand Chief Engineer of the Brotherhood in at-
tendance, but with the same result as before.
Thereafter, on March 5, 1957, a contract was eniJe'redinto

between the defendant "Brotherhood" and the defendant
"Railroad" providing for compulsory retirement 'Of engi-
neers at age 70, the same to become effective September 1,
1957. (See Exhibit E).
A report of the foregoing was made by Timberlake to the

regular monthly meeting of the Division held March 6, 1957,
and the contract was approved.

page 38 ~ THE ISSUE;

As stated at the outset, this is a suit by several engineers
against the "Brotherhood" and the "Railroad" to enjoin
the enforcement of the above contract.
The narrow issue presented by the pleadings is: Did the

Ge:l}leiralCommittee of Adjustment of Division 561 have
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autbority under tbe "Brotherhood" rules and discipline to
negotiate the contract.in light of Resolution 42~
It may:be observed that neither defendant has relied onthe

possibLedefense that General Committee of Adjustment, as
the duly constituted bargaining agent of the local union mem-
bership, has the unqualified authority to make :c:ontracts-
but all parties ha"Vesubmitted the case on the hasis of
whether the local "Brotherhood" has be~n duly authorized
under Grand Brotherhood procedure to make the contract
in question.

QUESTIONS TO BE DETERMINED.

It IS apparent that the contract in question is 111 viola-
tion of Resolution 42 of the Convention which invalidates
the "Voteof the membership unless compuls1ory retirement
is accompanied by a supplemental pension agreement. 'To
validate the contract, it is necessary, therefore" to ascertain
whether the condition precedent of a supplemental pension
agreement was effectively waived.
. Two questions arise here: First, who, if anyone, has au-
thorityunder the "Brotberhood" laws to authorize su~h a
waiV'eir;and Second, was any such ;authority effectivelyexer-
cised in' the present case.

THE BR,OTHERHOOD LAWS.

In order to answer the foregoing questions it becomes
necessary to e!Xamineseveral of the sections of the

page 39 r Constitution and By-Laws of the "Brotherhood."
The national bodv of the "Brotherhood is known as the

Gr.a,ndInternational Division, and is referred to as the
"G. 1. D." The local unions a:re known as divisions and
each is given a charter and assigned a number. The bar-
gaining ,agency of the local division is knovm as its General
Committee on 'Adjustment.
The Constitution of the "Brotherhood" provides as fol-

lows:

"Sec. 2. (a) In Convention assembled, the supreme
governing body of the G. 1. D. of the B. L. E. shall be com-
posed of the Grand Chief Engineer, First Assistant Grand
Chief Engineer, sixteen other Assistant Grand' Chief Engi-
neers, two of whom the Convention shall have elected as
National Legislative Representatives, one to be located in
Washington, D. C. and one to be located at Ottawa, Ontario,
Canada, General Se!cretary-Treasurer, Editor and Manager
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af the .Jaumal, Grand Guide, Grand Chaplain, and the num-
ber af delegates required by law, as set farth in SectiDn 21,
Canstitutian-re'presentatian af Divisians to. G. 1. D.
"Sec., 2. (b) The Executive autharity af the Grand Inter-

natianal Divisian af the Brotherhaad af Lacamativ'e: Engi-
neers will be vested in the duly elected Grand Officers con-
stituting the Advisary Baard and the duly elected and quali-
fied delegates when in canventian assembled.
"Sec. 3. (a) The G. 1. D. shall have exclusive jurisdictian

aver all subjects pertaining to. the Bratherhaad, and its enact-
ments and decisians upan all questians shall be the supreme
law o.f the Bratherhaadand all Divisians, and members af the
Organizatian shall render true abedience thereto.."

Hespecting the" Duties af the Grand Chief Engineer, the
fallawing sections are pertinent:

"8e;,. 7 (a) * * * Between Triennial Canventians,af the
G. 1. D., the Grand Chief Engineer shall be recagnized as
the G. 1. D. and have autharity to. make any decisian and
.perfarm any act or duty on behalf of the G. 1. D. and such
decisian or act will stand as law far all Divisians and Mem-
bers unless repealed by the G. 1. D. in Convention assembled
or in accordance with the provisions af Section 4, Constitu-
tion.
"(.b) He shall interpret the law of the G. 1. D. according

to. its plain and abvious meaning * * '»."
Respecting the autharity of a General Commit-

page 4Q~ tee af Adjustment the follo~wing section of the
Standing Ru1eisis pertinent:

"-Sec. 45(c) All General Comnlittees of Adjustment are
prohibited from making agreements ~with the railraad
managements, the terms of which will conflict with anylav" or
policy adopted by the G. 1. D., without first submitting-same
by the Grand Chief Engineer, who, in canjunction with the
Advisory Board will dete'rmine proper dispositian af the
questian at issue. ,» * "",' ~

Bearing in mind that the present case is submitted to the
Court a:s a dispute between certain members of a labar
organization against the organization for a ruling upon a
ca:ntraversy involving an illterpretation of action by the
organization to. the alleged detriment of the member, the
fallawing geneT,al statement of la"\" is apprapriate.

"Trade union constitutians shauld be read in their living
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cantext. '1'he interpretation of constructian af the canstitu-
tian and laws af a .union is for the union, through its ap-
prapriate baard or afficers; and caurts will accept such inter-
pretatian, as long as there is nO' claim af fraud, and as lang
as the officer ar bodvon which this pawer af interpretation
has been conferred does not substitute legislation ar amend-
ment forconstructian, does not transgress the baunds af rea-
son, common sense, ar fairness, or act arbitrarily, ar cantra-
venepuhlic policy 0'1' the law af the land, 0'1' daes nat trespass
an, 0'1' destroy the praperty 0'1' contractual rights of, the
members. ,iVhere the language af a rule is clear, nO'official
may nullify it under the guise af interpretatian. A can-
structian by the tribunals af a union af the canstitution and
bylaws of a trade union which daes nat go to' any af the fun-
damental rights of member is eanclusive. The caurts win
nat undertake to interpret such laws, even though there has
been a disagre,ement amang the afficers of the union v.rith
respect to' any particular provisian.
",iVhile the courts may decline to' pass an the reasonable-

ness af a bylaw to' which a member has subscribed by be-
caminga member, the l'eg'ality the'reaf under the law af the
land and principles af public palicy falls within the pravince
af the eaurts. So, it has been held that questions concerning
the reasanableness and validity of rules when adapted are a
canstant functian of aUcaurts. As between the unian and a
member, it must be presumed that the parties intended the

cantract to be reasanably canstrued. It is not to
page 41 ~ be assumed that ane sectian af a union's cansti-

tutian was intended to' cantradict the te'rms af
anather, and the variaus sectians should be canstrued in
harm any with ane anather, if that can be dane reasanably,
in arder to' avaid repugnancy between the several s,ectians.
The rule, ExpTessio unius, exclt(,sio alteriu,s, as applied to'
the canstructian af the canstitutianaf a trade llnian, must
be subordinated to' the primary rule that the intent shan
prevail aver the letter; and a pravision af a canstitutian will
nat be construed as if it cantained an added phrase, where
such additian wauld destray the apparent purpase. Any un-
certainty in canstruing a bylaw must be cansidered in the
light af the intentian af the narties, and that intentian must
be determined fraul a cansideratian af the language em-
played and the subjeet matter af the bylaws. "" "" """ (87
C. J. S. pp. 776, 777, "Trade Unians," Sect. 13)

See alsO'an annotatian appearing at 142 A. L. R. 1050.



Bratherhaad af Lacamative Eng'ineers v. D. L. Falkes 11

Section 7(a) of the Constitution.

Sec. 7(a) af the Canstitutian af the Bratherhaad unques-
tianably repases tremendaus power intO' the hands af the
Grand Chief Engineer during the interim between the trien-
nial canventians. Indeed, it states that he "shall be recag-
niz,ed as the G. 1. D." and shall "have autharity to' make any
decisian and perform any act 0'1' duty an behalf af the
G. 1. D." Taken literally he can legislate, adjudicate and ad-
minister cancerning the Bratherhaad to' the sa.m~ extent as
the Canventian; he can under such an interpretatian, repeal
and amend sectians af the ,Canstitutian and Bylaws; he can
ignare palicies adapted as resalutians af the Conventian; he
is a czar and is clathed with the pawer af a dictatar. He is
granted leave, if he weTe sa inclined by exercise af this
pawer, to' destrav praperty rights af members; to' appra-
priate the fin"nces af the arganizatian to' 'whatever purpases
he desired. The present incumbent af the affice af Grand
Chief Engineer, the witness B'rawn, impressed the Caurt
favarably as a man af candar, inte,g-rity and fairmindedness.
But we are nat at the mament discussing "his attribut,es, but

rather the autharitv vested in his affice.
page 42 t It is not cantended by caunsel far the" Brother-

haad" that all af the faregoing pawers are placed
in the hands af the Grand Chief Engineer; indeed, it is de-
nied. But it is claimed that the pawer to' disregard 0'1' waive
a partian af a resalutian affecting the right of a certain
graup of members to' wark, may be waived by him.
"Will the courts "'ive Sec. 7(a) the literal interpT'et.atian

autlined abave ~ The a.nswer is-Na!, and faT several rea-
sons. Despitf' the hct that a legislative bady elected by
and purpartedlv representing the rank and file af the unian
men'hersJ1ip en~cted the se"tian. it wauld he cantrary to'
public; nalie-v taQ'ive it any such whalesale interpretatian.
Railraad engineers have cammanded the envy af the y{)uth
and the admiratianand respect af the adult far decade upon
decade in tIlls cauntry. 'l'hausands af Americans daily trust
their liveR intO' the hands af this great bady af men. They
canstitut.e an impartant integral segment af aur saciety and
public paliev demands that nO'caurt sanctian a literal inter-
pretatian af the afarementianed Sec. 7(a).
What interpretatian is to' be given iU The answer is, as

liberal a ,canstruGtian as is passible cansistent with reasan,
camman sense, public palicy and the 'rights af individual
members af the Bratherhoad vitally aff'ected thereby. Under
such a test is the Grand Chief Engineer empawered under
Sec. 7(a) to' waive actian af the Canventian adapting a
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pQlicy respecting the cQnditions upQn which a campulsQry re-
tirement CQntract may be negQtiated 7
With respect to. actian by the previaus Triennial CQnven-

tian relative to. campulsQry retirement, the Grand Chief
Eng-ine,er, as we haveabserved earlier herein, made it em-
phatic that he had in the past and intended in the future
to. cQntinue it as the palicy Qf the BratherhQad in his instruc-
tions to. IQcal General CQmmittees Qf Adjustment unless the
pQlicy be .changed by the Thirteenth Triennial CQnventiQn.
The CQnventian by its adaptian af Resalutians 42 clearly

adapted a different policy, and except fQr the rea-
page 43 ~ san that a perSQn in the pasitian Qf the Grand

Chief Engineer mig-ht fQr gQQd r,eaSQns, disagree
with the can tent Qf the said Resalution, there appears to. be
no. ather reasan why he shauld nat take the same attitude
taward enfarcing it as the pQlicy af the BratherhQQd as he
had taken with respect to. the palicy adQpted by the previaus
Triennial Canventian. But hQwever that may be, the CQurt is
Qf QpiniQn that where a natianal legislative assembly adQpts
a resQlutian Qf pQlicy respecting so. impQrtant a feature as
that of campulsary retirement Qf its members, then it WQuld
be an unreasanable exercise af the pQwer vested in the Grand-
Chief Engineer to. nullify the resQlutiQn by waiving any Qf its
essential prQvisians. ResQlutiQn 42 is dear and unambiguaus
and there is left in it no. rQQm far interpretatiQn, and the
CQurt is Qf Qpinian that the Grand Chief Engineer has no
authQrity under Sec. 7 (a) and 7 (b) Qf the CQnstitutian af the
BratherhaQd to. waive its prQvisiQns.
Undaubtedly authQrity to. act far and Qn behalf Qf the na-

tiQnal BrQtherhQad must be vested sQmewhere fQr the interim
between triennial cQnventians. And if it be the will Qf the
cQnventiQn to. vest it in a single persan, that is no. affair af the
cQu'rts. N0.1' WQuld it be a matter Qf legal cagnizance if the
Grand Chief Engineer fQr gQad reaSQn tQak actiQns can-
trary to. that adapted by the canventiQn Qn many Qf the
numeraus matters which CQme acrQSS his desk. But where
the subiect matter is as impQrtant as the Qne invalved in
this litigatiQn, then the dictates of reaSQn demand that a
line be drawn. ReniQrity rights and the right under preselit
CQntracts to. wQrk under thQse rights are hard earned and
are prateicted by tlIe caurts, aild in no. field Qf labQr are they
mQre jealQl1sly beld than in" the railrQad industry. Chief
Engineer BrQwn in his testimany staf!ed the variQus reaSQns

which prQmpted him to. waive the requirement Qf
page 44 { supplementar pensian in the present case if it eQuId

nQt be gQtten. The rea:3Q11'Swere cQgent-fewer
train runs, YQunger men seeking advancement in seniQrity,
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etc.,-but these are factors well known to th,e Convention
which only six months before had adopted Resolution 42, and
no exigency existed .whichwould warrant action by the Grand
Chief Engineer in nullifying the ructiontaken by the Conven-
tion. The fact that this Court would agree with Chief Engi-
neler Brown that engineers should retire at an age not over
70, not only for the reasons assigned by him for h~saction,
but a.lso in the interests of public safety, is immaterial.

Section 45(c) of the Standing Rules.

(1) As observed earlier ,Sec. 45(c) of the Standing Rules
of the Brotherhood (a portion of its by-laws) prohibits a
General Committee of Adjustment from negotiating a iCOn-
traet the terms of .which are in conflict with any law or
policy adopted by the Grand International Division" without
first submitting the same to the (}rand Chief gngineer, who,
in conjunction with the Advisory Board, will determine
proper disposition of the question at issue."
Here is implied authority in the specific field of contract

negotiating for a waiver of policies a.dopted by the G. 1. D.
W1J.ilethe section does not specifically grant authority to
either the Gmnd Chief Engineer 0'1' the Advisory Board
to authorize action contrary to a law or policy of the G. I. D.,
nevertheless some meaning must be giy;en to the sedion.
The Grand Chief Engineer in conjunction with the Advisory
Board is authorized to "determine proper disposition" of
any such issue p:resented to them.
.What does "proper" disposition mean ~ Again the ,Court

is faced with a question similar to that presented by Section
7(a) of the Constitution, only here the is'sue is not as strong
because the authorization to override action of the -G. I. D.

is by implication only.
page 45 ~ The Court is of opinion therefore that "proper"

disposition ofa question contemplates a situation
in which the subject matter is not of great deviation from the
law or policy of the Brotherhood. ,For examplle-under the
policy adopted by the Twelfth Triennial Convention ap~
parently a floor of age 70 was put on compulsory retirement.
Due to circumstances existing on a particular rail'road it may
be that a contmet for retirement at age 69 could be satis-
factorily negotiated, but not one for age 70. It would a.ppear
"proper" for the Grand Chief Engineer in conjunction with
the Advisory Board to have made an exception in such a
case. Numerous other examples might be cited where the
exigencies of a particular situation would make it "proper"
for an exception to be made.
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In the present case no such exigencies existed. The circum-
stanees were the same at the time the Grand Chief Engineer
made the exception as existed at the time of the Convention.
The only new factor wa:s that the railroad would not agree to
a supplemental-pension, and that fadar had been antici-
pated in the Resolution itsel~.
For the reasons heretofore given under discussion of ,Sec-

tion 7(a) of the Constitution, "proper" disposition of the
question here would not include a waiver of so important an
issue.
(2) Furthermore, eVrenif it be assumed that the subject

matter here involved could be waived under Section 45(c)
of the Standing Rules, it must be done by the Grand Chief
Engineer ((in conjunction with the Advisory Board." ,The
evidence in the present case fails to show that the Grand
Chief Engineer acted "in conjunction 'with" the Advisory
B'oard.
What does "in .conjunction with" mean 1 In another

connection the Grand Chief Engineer threw some light on 'his
interpretation of the phrase at the Thirteenth Triennial Con-
vention. He had submitted to the Committee on Constitution
and Bylaws an amendment to Sec. 6 (novv Serc. 7) of the

Constitution, in fact the preliminary draft 'of what
page 46 r ultimately became the paragraph in Sec. 7(a)

previously discussed herein. The Grand Chief's
preliminary proposed draft read: ' 'Between quadrennial
conventions of the G. 1. D. the Grand Chief Engineer shall
be recognized as the G. 1. D. and have authority, in conjunc-
tion with the Advisory Board, to make any decision and
perform any act or duty on behalf of the G. I. D. >II >II '"'.)

(Italics supplied.) See Proceedings, Ex. 5, page 167. The
Committee deleted the phrase "in conjunction with the Ad-
visory Board," and in response to the question of a delegate
as to why the phrase ",vas deleted, Grand Chief Engineer
Brown replied as follows:

"May I answer thaU The commiUee didn't feel that the
Grand Chief Engineer was very consistent when he was
recommending that the Call for the Convention should be left
strictly in his hands, and at the same time, i~ this installlce,
he ,v;anted to duck the responsibility of making these deci-
sions, and place it on the Advisory Bo'ard. >II • '"", (Italics
supplied)

A Committeeman also added:

, ,Now, as Brother Brown has already explained to you how
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the Committee felt regarding the Advisory Board-all of us
know that many times the Advisory Board is out on the
various properti,es and individual decisions must be made
immediately. There are times when it is somewhat incon-
venient to convene all the members of the Advisory
Board * * *."

It is apparent from the above that the Grand Chief Engi-
neer and the reporting committeeman both interpreted the
phrase "in conjunction with" to carry the regular dictionary
meaning, viz. "1. Act of conjoining, or state of being con-
joined; union; association; combination. 2. An instaIl!0e of
conjunction; union; association. 3. Occurrence together;
concurrence, as of events." ("Webster's Unabridged Diction-
ary, p. 565.)
The facts in the present -icasefail to show that the Grand

Chief Engineer acted in c.onjunction with the Advisory
Board; He just gave a ruling of his own contained in the

letter to Timberlal{e, chairman of the General
pagie 47 ~ Committee on Adjustment. This was of course

wi.thout advice of or in concurrence with the Ad-
visory Board.
In his testimony at the trial Grand Chief Engineer was

not certain in his recollection of whether this matter was
ever brought to the attention of the Advisory Board, much
less whether it was acted upon. He testified that the pro-
cedure in such matters was that he would report to the
monthly meetings of the Board any actions he had taken siruce
the previous meeting and that if the Board disagreed with
such action they would override him. He assumed that he
made such a report to the December or January meeting of
the Board. No copies of minutes of the meeting were intro-
duced; no copies of any report made by Bro-wn ,vere intro-
duced-indeed the witness testified that such matters would
probably not appear in the minutes.
It is clear, therefore, that there has been no waiver of the

terms of Resolution 42 under Section 45(c) of the Standing
Rules of the Brotherhood by any action of the Grand Chief
Engineer acting in conjunction with the Advisory Board.

CON'CLUSION.

For the foregoing reasons the Court is of opinion that the
General Committee on Adjustment of Division 561 had no
authority under the procedures of the Brotherhood to nego-
tiate the contraJct of Marqh 7, 1957, with the Richmond,
Fredericksburg and Potomac Railroad; that under the p1ead-
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ings in this case thecontraet is invalid;' and that the com-
plainants herein are entitled to a permanent injunction re-
, straining the enforcement ther,eof.

December 3, 1957.

page 48 ~ Virginia:

In the Hustings Court of the City of Richmond, part II;
the 3rd day of December 1957.

• .' • • •
The Court heretofore having' heard this caus'e aJld having

taken the same and the argument of counsel under advise-
me~; .
And the Court, for reasons appearing in a written opinion

of the Court hereby filed as a part of the record, being of
opinion that the complainaJlt is entitled to the relief prayed
fqr; ,
Therefore, the Court doth adjudge, order and decree as

follows:

L That the ref,erendum and election held by Division
No. 561 of the Brotherhood of Locomotive Engineers during
December, 1957, authorized a compulsory retirement of its
members upon reaching the age of 70 on condition that a
collectivle,bargaining agreement would be entered into with
the defendant Richmond, Fredericksburg and Potomac R.ail-
road providing for a supplemental pension; that the said
referendum resulted in a valid ele'ction on the condition above
stated; that when the 'General Committee of Adjustment of
the said Division fa.iled in its effort to obtain a supplemental
pension for its said members upon retirement at age 70, the
said General Committee of Adjustment had no authority
under th,e Constitution, By-laws and discipline of the Inter-
national Brotherhood of Railroad Engineers to negotiate the
contract of March 7, 1957, providing for compulsory retire-

ment of its members at age 70 without provision
page 49 ~ for supplemental pension, and that the said con-

tract is unenforceahl'e under the pleadings in this
ca:se.
2. ,Vherefore the Court doth permanently enjoin and re-

strahl the def€ln<;lantsRichmopd, Fredericksburg and Poto-
mac Railroad and the Brotherhood of Railroad Engineers
and the, agents and enlploYl;lesof each defendant from en-
forcement of the contract entered into between them on
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March 7, 1957, and the complainants are hereby restored to
the status they and each of them occupj,ed prior to the said
contract of March 7, 1957.
To which foregoing action of the Court the defendants

Richmond, Fredericksburg and Potomac Railroad, the
Brotherhood of Railroad Engineers,_ alld L. E. Timberlake,
objed and except by counsle1. .
And nothing further remaining to be- done herein, this

cause is stricken from the docket and placed among the ended
causes of the Court, subject to appeal by any of the ag-
grieved parties herein. -

Enter this Order.

M. R. D., Judge .

page 50 r

••

••

••

••

••

••

••

••

••

••

FlIed on the 31st day of January, 1958.

CRAS. R. PURDY, Clerk
_ By MARGERY A. TEAL, D. C.

NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.

To: I.JeithS. Bremner, Esquire
Attorney at Law
Mutual Building
Richmond, Virginia

-William C. Parkinson, E,squire
Attorney at Law
Mutual Building.
Richmond, Virginia

You are hereby notified of the intention. of the defendants
Brotherhood of Locomotive Engineers, L. E. Timberlake,
.and Richmond, Fredericksburg & Potomac Railroad Company
in the above-styled case to apply to the Supreme Court of
Appeals of Virginia, or one of the Justices thereof, for a
writ of error from the final judgment entered by the Hust-
ings Court, Part II, of the City of Richmond, on December
3, 1957, granting a permanent injunction in favor of the
complainants.
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The following are assigned as errors:

1. The trial court erred in failing to grant the. motion 'Of
the defendants to strike the evidence at the conclusion of the
complainants' case in that the complainants had failed to
introduce any evidence to support injunctive or any ather

type of relief.
page 51 ~ 2. 'The trial court erred as a matter of law in

ruling that as a matter of public policy Section
7(a) of the Constitution of the International Br,otherhood of
Locomotive Engineers would not be given its plaill and literal
meaning.
3. The trial court erred a.s a matter of law in ruling that

the Grand Chief Engineer had no power to authorize a de-
viation from the terms of Resolution 42 of the Thirteenth
Triennial Convention of the International Brotherhood of
Locomotive Engineers and that Resolution 42 was binding
on the Grand Chief Engineer in its requirement that a
supplemental pension be obtained before a compulsory re-
tirement agr,eement could be put into effect.
4. The trial ,court erred a.s a matter of law in substituting

its interpretation of Section 45 (c) of the Standing Rules
of the International Brotherhood of Locomotive Engineers,
a private unincorporated association, for the interpretation
of that section by the duly constituted officersof the Brother-
hood.
5. The trial court erred as a matter of law in ruling that

under the provisions. of Section 45(c) of the Standing Rules,
the Grand Chief Engineer, acting in conjunction wi.th the
AdvisoTYBoard, did not have the authority to waive the
supplemental pension requirement .of Resolution 42.
6. 'The trial court erred as a matter .of law in ruling that

the Grand Chief Engineer's waiver .of the supplemental pen-
sion requirement of Resolution 42 was ineffective under the
provisions of Section 45(c) of the Standing Rules of the In-
ternational Brotherhaad .of Locomative Enginem's as ta

actian in conjunction with the Advisory Board.
page 52 ~ 7. The trial caurt erred as a matter of IR\v and

fact in ruling that the Grand Chief Engineer had
nat. acted in canjunction with the Advisary Board because
.of the evidence introduced to show the past practice of the
Advisory Board.
8. The trial court erred as a matter of law and fact in

granting .a permanent injunctian against the defendants to
prevent them from putting a negotiated contract into effect
on the ground that the Bratherhaad of Locomotive Engineers
had no autharity to .make such a contrruetwhen as .a matter
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L. E. Timberlake,

of law the. Brotherhood did have. the power to make such a
contract and as a matter of fact did conclude such a con-
tract with the defendant raih'oad.

L. E. TIMBERLAKE
BROTHERHOOD OF LOCOMOTIVE
ENGINEERS

By PATRICK A. GIBSON

" " " •

page 2 r Virginia:,
In the Hustings Court of the City of Richmond, Part II.

D. L. Folkes, William F. Cannon and L. O. Holmes

v.

Brotherhood of Locomotive Engineers, L.:E. Timberlake and
Richmond, Fredericksburg and Potomac-,Railroad. Com-
pany.

page 3 r
"

"

•

..
..
•

•

..
•

•
Mr. Parkinson: I wish to call Mr. Timberlake as an ad-

'verse witness.
The Court: All right.

1;, E. TIMBERLAKE,
one of the defendants, called as an adverse witness, first
being duly sworn, testified as follows:

DIRECT EXAMINATION.

Bv Mr. Parkinson:
'-Q. You are. L. E. Timberlake, are you noU
A. Yes, sir.
Q. You are an engineer 'for .theRF&PRailroad, are. you.

not?
A. That is right.
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L. E. Timberlake.

Q. On November 7, 1956 and thereafter you have been
General Chairman of the Brotherhood of Locomotive Engi-
neers ~ Is that not true ~
A. That is true.

Q. .on November 7, 1956, Resolution No. 42
page 4 ~adopted by the Grand International Brotherhood

of Lo'C-omotiveEngineers was in effect, was it not ~
A. Yes, sir.
Q. That resolution was in effect at the time of the meeting

of the Brotherhood of Locomotivie Engineers for the RF&P
Hailroad, was it not, which was held on November 7, 195G~
A. Yes, sir;
Q. November 7, 1956 was the date that the Brotherhood of

Locomotive Engineers of the RF&P Railroad voted as to
whether or not a ref,erendum should be held for the com-
pulsory retirement for engineers age of 70 years, was it
not?
A. Voted, yes, sir.
Q. The riesolution for the referendum was passed by a vote

of 8 to 6 on the 7th of November, 1956, was it not ~
A. I think so.
Q.The vote- on that resolution was taken when ~ _
A. In January, our first Wednesday in January; that is

our regular meeting. ,¥e have one meeting each month.
-Q. That vote was predicated upon this vote for the referen-
dum taken on the 7th day of November, 1956, was it not?

A. Yes, sir.
page 5 ~ Q. It was not until after -November 7th that you

communicated with the Grand Chief Engineer re-
garding' R.esolution No. 42, was it not ~
A. No, sir. -
Q. Sir~
A. That is not right.
Q. When did you communicate with the Grand Chief Engi-

neier, sir, regarding Resolution No. 42 ~
A. (Referring to file) A letter dated November 17, 1956.

• •
By Mr. Parkinson: (Continued)

Q. I want to get this straight. Your local union voted as
to whether or not there would be a vote on a refer'endum on
_November 7, 1956~ Isn't that trlJe~
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L. E. Timberlake.

A. I rather put it this' way if it is all right with
page 6 r Your Honor. We had the vote, yes, or no vote,

whether w'eshould take a referendum in 'the Novem-
bel' meeting. .
Q. Yes, sir.
A. And our ballots didn't go to the printer lJntil after the

December meeting on account of our reconsideration rule.. ,

••

Q. Hut the ref'erendum that wa.s held was pursuant to the
resolution passed on November 7, 19567
A. Yes, sir.
Q. Ten days later you communicated with the Grand Chief

Engineer inquiring about the effect of the ,Resolution No.
42, is that 'correct 7
A. Y,es, sir.
Q. Then he wrote you a letter dated November 26, 1956,

regarding Resolution 427 Isn't that correct 7
A. That is correct .

page 7 ~

•• ••

"

••

•• ••

"

••

By Mr. Parkinson: ('Continued)
Q. Mr. Timberlake, the Grand Office of the Brotherhood

of Locomotive Engineers issues a monthly statement, do they
not7' ,
A. Yes, sir.
Q. This is a copy of that statement issued for the month

of September, 1956, is it not, sid
A. (Examining) Yes, sir, this is September, 1956.
Q. That contains a copy of Resolution No. 42, does it

not?' . ,
A. I think 'so.

page 8 r Q. Look in the back of that, sir, and see if it isnit
indicated with' some colored ink 7

A. Yes, sir, that is in here .

•• •• ••
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L . .E. Timberlake.

Q. Did y.ou state how long you had been employed by the
RF&P Railroad?
A. No, sir.
Q. How long have you been there?
A. I was employed in 1918.
Q~ Isn't that 39 years?
A. Yes, sir, OVier39 years.
Q.You are not yet a regular passenger engmeer, are

you?
page 9 ~ A. No, sir.

•• •• •• • ••

Q. Mr. Timberlake, how long have you been a member
of the Brotherhood of Locomotiv,e Engineers?
A. I am not positive, but it is somewhere I think. after

1939 to 1940, 1942. I am not clear, but it was somewhere
along in there at that time, just time the war was, starting I
believe.

page 11 ~

••

"

••

••

•• •

••

••

••

By Mr. Parkinson: (Continued)
Q. Mr. TimberlaJ,e, the vote on the resolution

page 12 ~ to terminate the seniority of engineers 70 years of
age or more resulted ih a vote of 64 in favor and

60 against the resolution at the .January, 1957, meeting?
A. Yes, sir.

"

Q. The Brotherhood of Locomotive Engineers 'was not
successful'in obtaining a supplemental pension for the engi-
neers 'Whowere 70 years of age or more, who wer,e affected
by the resolution, or to be affected by the resolution-passed
at the January, 1957, meeting, was it?
A. ,lVe 'were not successful in obtaining a supplemental

pension. ,
Q. Irrespective of the fact that the supplemental' pension

was not obtained, you signed an agreement along with the
General Superintendent of the RF&P Railroad providing for
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L. E. Timberlake.

the termination of the seniority of the engineers in excess of
70 years of age, did you not~

A. Signed an agreement in March, y;es, sir.
page 13 ~ . Q; That agreement was dated the 5th day of

March, 1957, was it not ~
A. Yes, sir .

• • • • •

Q. As yet a supplemental pension has not been obtained
as provided by its Resolution 42, has it ~
A. Up to now that is true.
Q; Mr. Timberlake, at the pte,sent time there are engineers

working for the RF&P Railroad whose ages are considerably
in excess of 70 years ~ Is that not true 1
A. Excess of-

Q. 70 years of age.
page 14 ~ A. It is a few.

Q. Sir1
A,. I think it is four or five; I am not positive. It-is five

I believe.
Q. During the first part of this year there was an engine1er

working for the compa.nywho was 81 years of age 1 Is that
not trlle~
A. I think it was 80; it might be 8l.
Q. Mr. Hargraves was 80 or 81, was he not 1
A. Yes, sir.
Q. Are you familiar with a little booklet, sir, bearing on

the front of it "Richmond, Fredericksburg and Potomac
Railway Company Rules and Rate of Pay for Locomotive
Engineers Effective October 1, 1937"1
A. Yes, sir.
Q. That booklet contains the provisions as to the rights

of seniority of the. engineers, do.es it not 1
A. Yes, sir.
Q. Among otller things, that booklet provides on page

30 that the oldest engineer in the service of the railroad, if
competent .and reliable, shall have preference of runs in his
seniority territory, does it not ~
A. 1think that is 'correct what you have read.
Q. On page 21, Section B, it provides in part "The oldest

engineer in road service shall have prefe~ence of
page 15~ runs when competent and worthy," does it not?

• • • • •
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L. E. Timberlake.

CROS'S EXAMINATION.

By Mr. Gibson:
Q. Will you turn to Article 32 of the agreement you have

in front of"you and read the first paragraph ~ .
A. You want me to read it, sir ~
Q. 'Will you please read into the record the first paragraph

of Article 32 on Page 28~
A. (Reading) "The Committee of Adjustment of the

Brotherhood of Locomotive Engineers will repre-
page 16 ~ sent all locomotive engineers in making of con-

tracts, rules, rates and working conditions and the
interpretations thereof."

\.. • • • • ..
Q. I hand you a letter dated Nov,emher 17, 1956, and ask

you if that is the letter you wrote to Grand Chief E;ngineer
Brown asking for an interpretation as to the requirements
of Resolution 42 in respect to ~etirement agreement ~
A. (Examining) Yes, sir .

• • • • •
Q; Do you have your file copy of the letter of

page 17 ~ Novemher 26, 1956~
A. Yes, sir.

•• • •• •• •
Q. Is that document Grand Chief Engineer Brown's reply

to you with respect to Resolution 42~
A.Yes, sir.

page 19 ~

•

.. .

••

••

••

..

• •
By Mr. Gibson: (Continued)
Q. Mr. Timberlake, was Grand Chief Engineer Brown's

letter of November' 26th read to the December meeting of
the division ~
A. Yes, sir.
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L. E. Timberlake.

Q. 'Was there any l~notionmade at that lneeting for re-
consideration of the resolution to submit the retirement.
question to referendum ballot 1
.A. No, sir.

page 20 ~

•• ••

••

••

"

•

"

•

Q. I hand you this which is marked Brotherhood Exhibit
No. 4 and ask you if that is one of the ballots on whieh the
referendum vote was held '?
A. (Examining) Yes, sir.
Q. Did von vote in that referendum 7
A. No, sir.

." ..
page 22'~

•• • ••

Mr. Parkinson: It is stipulated that there \"ere 20 mem-
bers present at tIle December 5th, 1956 meeting1

A. (Continued) I have 31.

page 23r

"

••

••

••

••

••

••

..

..

••

Mr. Parkinson: The actual count shows 32 I believe. I
believe the stipulation should be 32.
Mr. Gibs-on: That is agreeable .

page 24 ~

••

••

••

••

••

"

••

••

••
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L. E. Timberlake.

By Mr. Gibson:
Q. How "was the referendum conducted T
A. The refenendum ballot "vas drawn up by. Secretay-

Treasurer of the GCFA, Mr. R. A. Granger, in
page 25 r cooperation with the Secretary of the Division,

Mr. F. H. Jett, and they sent out the ballots.
Q. They were sent through the mail ~
A. Through the mail to each qualified member to vote

and to be .back in the meeting before January the first, sent
out.

page 26<}

"

. "

"

" "

"

."

"

"

By the Court; . .
Q. The question is whether the contents of Chief Engineer

Brown's .letter to you, which was read at the December
meeting to those present, whether the contents were dis-
tributed to thos'e who voted in the referendum who were not
present.
A. It was not distributed by mail, but it was distributed

verbally. .

By Mr. Park~nson: (Continued)
Q. "\7\That do you mean by "distributed verbally," sirT
A. rrhose that I had contact with, I made it clear. .
Q. How many people did you show ,Chief Engineer Brown's

letter to that were not at the meeting prior to the meeting
held in January, 195H'
A. Your Honor, I am not too familiar with being a wit-

ness, but I would like to state this. In our work we do not
take onr letters and carry them around to our members.W e
will tell our members the contents 'of our letters, but we try
to do our business in our division with our letters and things

of that kind.
page 27 r Q. How many people did you tell the 'c.ontents

of Cllief Engineer Brown's letter to, sir, before
the meeting in .January of 1957,01' before the ballot was
mailed by those persons voting?
A. I wouldn't like to. stipulate any particular number.
Q. As to the attendance of the meeting, that is limited

hy reason of the faet that apart of the engineers are on the
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rDad or in Alexandria or in 'Vasbington at the time your
meetings are beld '/ Is that not true ~
A. That is true.
Q. Another portion' of your members' are at home in bed

resting froul the labors of the previous trip at the time your
meetings are held. Is that not tnie?
A. Some are,

By the 'Court.
Q. Is that why you carryon the balloting by mail?
A. No, sir, it is a la\v in our Constitution that we have a

refer,endum banot on things that are important that is bind-
ing on the committee'thlit it. is carried out. That is in
rough words, but the exact words al-e in our Constitution.
Q. My question was why you do it by mail rather than by

person. Is it because some of the men cannot be there in
person ~

page 28 ~ A. Yes, sir, so every member can have a ballot
that. is eligible to 'vote.

• • • • •

By Mr. Gibson:
Q In connection with what you mailed the, members, did

you with the ballot mail a copy of Resolution 42?
A. No, sir.
Q.Why not~
A. Because our committe,e didn't want to mislead our

members of anything pertaining to Resolution 42, because we
had been fully instructed by Guy L. Brown, Grand Chief
Engineer, in his letter dated in N~)Vember; and we was
mighty careful in not to mislead anyone.

By the Court; ,
Q. Did I understand that what was going on in the 00m-

mittee's mind was to not mail out Resolution No. 42 be'Gause
he didn't want to mislead anyone?

A. Y'es, because we had the letter from Brother
pa.ge 29 r Brown saying it is not binding, and we didn't

want to mislead them.'

RE-REDIRECTEXAMINATION.

By Mr. Parkinson:
Q. Mr. Timberlake, didn't you write to Chief Engineer
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Brown and ask him about putting on the ballot a copy of
Resolution 42~
A. Yes, sir. .
Q. Didn't he write you back that you could do iU
A. I rather take the exact words fr'om the letter, read the

exact words that he said, because I dan't want to say yes or
na, because it didn't say yes or no,

Note: At this point Brotherhood Exhibit NO.3 is shown t'O
the witness.
A. (Continued) This is a quotation in it: "Y ou ask if it

would be advisable to furnish the copy 'Of Resolution 42
with the referendum ballot for the guidance of the member-
ship. I will advise that the procedure would 'be in order."
Q. SO your committee was uncertain about putting that

Resolution 42 in at one time~
A. We had that question in our mind, but we didn't ,say

we were going to put it in there.
Q. Even though your Grand Chief Engineer

page 30 ~ seemed to think it was proper, that was omitted
fram the ballot 1

• • • • •

. Q. I ask -that the question be corrected. It was not placed
on the ballot ~
A. It was not placed with the ballots, no, sir,

• • • • •

Mr. Parkinson : It is stipulated between counsel that the
complainant, n L. Folkes, will be 70 years of age on Novem-
bel' 11, 1957 and has 47 years and nine months in the em-
plqyment of the -RF&P Railroad as a fireman and engineer;
that the complainant, William F. Cannon, is 72 years of age
and has 45 years of employment with the RF&P Railroad as
a fireman and engineer; and that L. O. Holmes will be 69

years 'Of age on December 28, 1957, and has 47
page 31 ~ years and nine months emplayment with the

RF&P Railroad as an engineer and fireman.

page 32 r
• • ..
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Mr. Gibson: May it please the Court, I did not hear a
great deal of the evidence that I might have surmised from
the aUegations of the Bill of Complaint as intended, and I
submit the plaintiffs have not proved anything on the face
.of the papers, and that a motion to strike the plaintiffs'
evidence should be sustained. .
Mr. Christian: If Your Honor please, we join in the

motion to strike.

Note: Argument on the motion to strike the complainants'
evidence is hereby deleted in the interest of brevity.
The conduct of the hearing continues as follows:

The Court: I will .overrule the motion to strik'e at this-
time.

t: t: t: •
page 35 r Friday, November 8, 1957

10 0 'clock A. M.
IF t: t: • •

'.l\ft. Gibson: I would like to call Mr. Guy L. Brown to
be sworn as a witness for the defense.
The Court: All right.

GUY L. BROWN,
a witness introduced on behalf of the defendant Brotherhood,
first being duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Gibson:
Q. State for the record your name and your occupation ~
A. My name is Guy L. Brown and I am Chief Executive

or known as the Grand Chief Engineer of the Grand. Inter-
national Brotherhood of Locomotive Engineers.

Q. Will you state your background in the rail-
page 36 r road industry ~

A. I hired out as a fireman on the Chicago
Northwestern Railroad February of 1909. I passed the ariea
examination and qualified as an engineer in August of 1914
and worked as a locomotive fireman and engineer until 1936,
when I was promoted and have done no firing since. I be-



30 Supreme Court of Appeals of Virginia

Guy L. Br.0wn.

came a member of the Brotherhood of Locomotive Firemen
and Engine Men in 1910, and in 1933 I'served as a local chair-
man and a member of the Executh"e Committee of the
General Grievanee Committee of that organization until 1939,
when I resigned the positions that I held and became local
chairman of the Brotherhood of Locomotive Engineers in ap-
proximately 60 days and was elected Vice General Chairman
of the General Committee oOfAdjusfment, and I succeeded
to the position of General Chairman, or Chairman, of the
General Committee of Adjustment in 1945, and I was elected
as an alternate and Assistant Grand Chief Engineer of the
Grand International Brotherhood of Locomotive Engineers
in 1947 and succeeded to the position of Assistant Grand
Chief Engineer in June of 1949.
In August of 1950 I was elected First Assistant Grand

Chief Engineer, and in 1953 just prior to the opening of the
Grand International Cc:mvention on the death of my pre-
decessor succeeded to the position of Grand Chief Engineer,
and I was re-elected by the 1953 Convention and again in

1956 re-elected.
page 37 r Q. W'ere you presiding in the Chair at the ]956,

, Convention when Resolution 42 was presented ~
A. I was.
Q. Did you' permit a v,oteupon Resolution 42 as first

presented 1
A. Not as it wa,s originally presented, because it was

presented as an amendment to one of the hasic laws from
the floor of the convention, and under the law of the con-
vention, or under the law of the organization, it was neces-
,sary that it be submitted prior to the convention sO it could
be referred to the, Constitution and By-laws Committee.
Therefore, I declared it out of order and in the f.orm as it
was presented.
Q. Did that terminate the proceedings upon Resolution

42~
A. It did not. The mal{er of the R,esolution later-in

fact, just a few minutes later-introduced it by striking out
the reference toOt.he basic law.
Q. What further proceedings took place in connection with

Resolution 421
A. After a brief discussion it was adopted as being a

statement of policy of the convention.
Q. Did YoOUmake any explicit ruling as to the status of
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Resolution 42 at the time that it was accepted for considera-
tion 7

page 38 r A. That .it would be accepted with the under-
standing that it was a statement of policy, yes.

Q. Going hack to your experience in your various assign-
ments with various branches of the brotherhood, have you
had direct experience vvith the problems' of negotiating of
collective bargaining contracts with the railroads1

••

page 39 ~

•• •• • •

A. As a member of the Executive Committee of the Fire-
men's organizatioil I had some experience, although was not
charged with the 'prime responsibility of being the officer
in charge of negotiations, as Chairman of the General Com-
mittee of Adjustment for the Northwestern Railroad for the
Brotherhood of Locomotive Engineers I, along with the other
members of the General Committee, had full authority to'
negotiate the contract between:...,- .

. ..

page' 40 ~ Q. Do you remember, Mr. Brown, at w:hat con-
vention Section 7(a) of the Constitution as it now

stands was adopted 7
A. That was-

page 4L~

••

•• ..

••

..

••

•

••

..
By Mr. Gibson: (Continued)
Q. I will ask this question. Do I understand that Section

7(a) in its present form was amended and adopted at the.
1956 Convention1
A. That is correct.



32 Supreme Court of Appeals of Virginia

Guy L. _Brown.

• • • •
page 42 r

• • • • •

By Mr. Gibson: (Continued)
Q. Did you, yourself, make a recommendation for an

amendment of Section 7(a) at the 1956 Conven-
page 43 r tion ~

A. I did.
Q; ,Vnat was the nature of your recommendation ~
A. I recommended that in the provisions ef Section 7(a)

there should be included some language or a paragraph
specifically specifying the authority of the Grand Chief
Engineer between sessions of the Grand International Divi-
sion, and in that recommendation I proposed that the Hrand
Chief Engineer be so recognized in conjunction with the ad-
visory board.

Q. Was that the form in which the amendment was pa,ssed
asa direction that you should take that action in conjunction
with the advisory board ~
. A. It was not. The Constitution and By-laws Committee
saw fit to recommend to the convention the last sentence. of
paragraph (a) of Section 7, which in substance was my
recommendation with reference to the advisory board, be
stricken out.

page 46 r
•

•

•

•

•

•

•

•

•

•

Q. ,Vhat was the status, Mr. Bro.wn, of Brother Coughlin
designated as 758~

A. He is the Secretary of the Constitution and
page 47 ~ By-laws Committee.

.. • • • •

A. "Brother Coug-hlin; 758: Well, Brothers, in answer to
Brother Buckley's objection, I might call your attention to an
addition we made to the Grand Chief's recommendation at
the bottom of our proposal to you, in which we state: 'In
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accordance with the provisions of Section 56, the Const~tu-
tion.'
"Now, as Brother Brown has already explained to you

how the Committee felt regarding the Advisory Board-all
of us kno\v that" many times the Advisory Board is out on
the various properties and individual decisions must be made
immediately. There are times when it is somewhat inoon-
vement to convene all of the members of the Advisory Board
so we felt that the Grand. Chief Engineer, as the Executive

Officer,,should be given that authority.
page 48 r "However, we reserved for the members, under.

Section 56 of ,our Constitution, the method where-
by, if you boys out here and the rest of us at home, or
wherever we may be, do not agree with the Grand Chief we
have, under the provisions of Section 56, which is the
'Initiative, R.eferendum and R,ecall,' means and methods
whereby we can have recourse to a decision that is not to our.
liking."

page 55 r
•• ••

•

...

*

••

•

••

•
By Mr. Gibson: (Continued)
Q. What is your interpretation of Section 7(a) with -refer-

ence to your powers there expressed in respect to procedure
under .section 45-c~ .
A. My interpretation is to a certain extent based on pre-

cedent of my predecessors. It has to do with the method
of consulting with the Advisory Board. T have the au-
thority to say in what manner the consultation and when the
consultation .will take place.
Q. What is the Advisory Board, Mr. Brown ~

Mr. Parkinson: If Your Honor please, the Constitution
defines that.

page 56 r' The Court: I read it somewhere last night.

Q. How many are there of iU .
A. At the present time there are 19 members of the Ad-

visory Board made up of 16 Assistant Grand Chief Engi-
neers, the First Assistant Grand Chief Engineer, the General
Secretary and Treasurer and the Grand Chief Engineer.
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Q. Are they all in Cleveland in your office?
A; They are not. The Grand Chief Engineer, the First

Assistant Grand Chief Engineer, the General Secretary and
Treasurer are located permanently in Cleveland. Tlle other
officers are scattered over the entire United States and
Canada, one being located in Montreal, another one in Ottawa,
another one in Winnipeg, one in San Francisco, one in
Houston, Texas, one in Kansas City, Missouri, one in Chicago
one in Washington, D. C., :one in New York, and the others
are assigned to ,vork wherever they are needed. Sometimes
one might have an assignment in one part of the United
States and the next ,assigmnent ~Tould'be clear to the other
side of the continent.

By the Court: ,
. Q. Are these permanent personnel of the brotherhood. or

-are, they working at some railroad job and perform these
duties? '
A. No, they are full-time 'employees of the brotherhood,
. and the locations that I have designated are

page 57 r usually their home and where their headquarters
are maintained.

By Mr. Gibson: (Continued)
Q. How often does the Advisory Board meet?
A. Once each year unless ther.e is reason for additional

meeting, special meetings.
Q. How frequently do you have special meetings?
JI...:. There has been two special meetings that I can recall

since 1950.

'*'

page 58 r
'*' '*' '*'

By Mr. Gibson: (Continued)
Q. Let'8 take the second question. First, can you say

whether or not there pas been any long and contjnuous prac-
tice in respect to the w,ay in 'which you proceeded under
Section 45-c as to action in conjunction with the Advisory
Board1 '
A.. There has been, and'I-mightpoint out that there.is a

difference between acting in conjunction with. and acting in
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,accordance with other sections of the law which require con-
currence.,
Q. How have you in practice proceeded in acting under

Section 45-c as' to action in conjunction with the
page 59 r Advisory Board ~

A. The practice has been to give the ruling,
and when fheAdvisory Board is convened in their regular
session, the Grand Chief Engineer makes the report to them,
usually a verbal report on the various matters, such as this,
and describes it. Sometime,sthere are discussions ~nd other
times there are no comments whatsoever made, which has
always been accepted as the Advisory Board's concurrence.,

By the, Court:
Q. Let me ask you this, I take it you are thoroughly fami-

liar with the casevve are trying here ~',
A. Pretty familiar. '
Q: Ina case of this sort when did the Advisory Board

meet after your letter of November 26, 1956 that you wrote
to M]'. Timberlake~
A. The Advisory Board was in session beginning on Jan-

uary 3rd, 1957, approximately just roughly' 40 days.
Q. You say they did meet after thaH
A. Yes, sir, 40 days after that.

By Mr. Gibson: (Continued)
" Q. Did you, Mr. Brown, handle your ruling in Novem-
ber, 1956, in any manner differently from your other actions
under 45-c as to action in conjunction with the Advisory
Board~

A. I handled it no differently from my previous
page 60 raction to the action of my predecessor in this

, officein making the report to the Advisory Board.
Q. How frequently do you have occasion to act under Rule'

45-c~ .
A. That varies.' Sometimes it is every day or two. Other

times we will go for several days, but quite frequently during
a period of a year's time. ' ','

By the Court:
Q. AI:(:) the minutes kept at those meetings ~
'.A.. Minutes are kept of .the meetings if t4ere are any
pertinent diseussions. ,If there is no question asked a:bout a
particular point, it probably is not made a matter of record.
There are minutes kept of all Advisory Board meetings,
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yes.
Q. Do you know whe,ther this is in the minutes of the

meeting of January, 1957, concerning this RF&P Railroad
matter approving your action or disproving it or anything~
A. 'So far as I know there was no objection made. This

was reported in conjunction with some other agreements of
similar nature which had been passed.

By Mr. Gibson: (Continued)
Q. Was any exception expressed by the Advisory Board

on that report ~
A. There was not.

Q. Was a copy of your letter of November 26th
page 61 ~ distributed to any file except your own?

A. ,VeIl, it was placed on the interpretation file
I believe, and I couldn't say without referring to the letter
itself whether or not copies were given the Advisory Board.
It was given to, I believe, the officers of the Division he,re.

Q. In the exercise of your power to interpret the require-
ments of 45-c on the issuance of your ruling on November 26
in the letter to Mr. Timberlake, did the General Committee
of Adjustment in your interpretation have the authority to
negotiate and exeeute a compulsory retirement agreement
with the RF&P Railroad without a supplemental pension?
A. Provided the vote of the membership was in favor,

yes, they would have.
.Q. Did you have any occasion to rule on this matter again~

page 62 ~

""

""

"" "" ""

""

A. In response to further questions from Mr. Timberlake
sometime in February I iIi substance reiterated. my Novem-
ber26 r;uling.

By Mr. Gibson: (Continued)
page 63 ~ Q'. Did Mr. Timberlake write you in January to

ask you again what he could to as to negotiation
of a compulsory retirement agreement?
A. He did.
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Q. Will you please read into the record the last paragrap'h
of that letter~

A. On January 7, 1957-
page 64 ~. Q. I tJ1ink you are reading the middle para-

graph. I asked about the last paragraph.
A. I beg y'Ourpardon. (R,eading)" Please advise at your

earliest convenience what we should do next. (Signed) L. E.
Timberlake. ' ,
Q.T'hat letter advised you of the results of the ballot,

did it noU
< A. It did.
Q. ",Vhatwas your action in response to that inquiry, Mr.

Brown~ .
A. Practically a reiteration 'Ofmy letter of November 26

and instructions contained therein. I might point out that
was subsequent to the meeting of the Advisory Board where
it was rep'Orted to them.
Q. Did you give any instructions at that time as to efforts

to be made to seek the supplemental pension from the RF&P
Railroad ~

page 67 ~

•

*'

•

*'

• •

•

."

By Mr. Gibson: (Continued)
Q'. Did Mr. Turner proceed to Richmond. to assist the

General Committee of Adjustment 'OfDivision 561 in their
negotiation ~
A. He did.
Q.. Did you have any further communication as to the

outeome~
A. I had a report from Mr. Turner subsequent t.o the

meet.ing with representatives of the RF&P Railraad wherein
he advised that they had dedined to make an agreement
containing a supplemental arumity,
Q. Did you also have a further report from Mr. Timber-

lake stating the outcome and asking instructions ~
A. Again I would pave to, refer to the file, but I believe

I did, yes. '
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:¥.:

"" '" '"
page 68 r

* "" ""
", '"

Q. I show y,ou Brotherhood Exhibit No.9 ,for identifica-
tion ahd ask you if you received that letter from Mr. Tim~
berlakeW

A. (Examining) I did. It was received on February 11.

Q. Did you receive any report from Mr. Timberlake or
Mr. Turner as to negotiations by the Committee with the
RF&P Railroad W
A. I have talked or did talk to Mr. Turner and Mr. Titnber-

lake both. I couldn't tell you how many times, but I talked
to them during that period between January 20' and along
about this time. I talked to them over the telephone, more
or less, receiving a verbal report of their negotiations and
where .they were.

Q. Did they report the outcome of those nego-
page 69 r tiations W

A: I remember particularly Mr. Turner telling
me that the carrier had indicated that they were not willing
to agree to any supplemental annuity plan at this time.

Mr. Gibson: I. ask to be marked as Brotherhood Exhibit
No. 10' for identification a copy of a letter from Mr. Brown to
Mr. Timberlake dated" February 14, 1957.,

'" .
""

" "'.

Q. With reference to this ExJ1;ibitNo. 10, Mr. Brown, is
this a copy of a letter sent by you to Mr. Timberlake undel;'
d~te of February 14, 1957?
A. (Examining) It is.

• • • • •

Q.Did you by this letter respond to. Mr. Timberlake's
letter of January 20, Exhibit No. 6, ~sking instructions, and
his letter of February 8, Exhibit 9, asking instructions? '
"A. I did.
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; *'

page 73 r

By Mr. Gibson: (Continued) .
Q. Mr. Brown, in your interpretation of the Standing Rule
. 45-c and the law of your brotherhood, did you

page' 74 r in: your interpretation rule that the General Com~
mittee of Adjustment, Division 561, had the right

to negot.iate a compulsoty retirement agreement at that stage
without a supplemental pension ~
A. vVe did.

Mr. Parkinson: If Your Honor please, I object to that.
The Court: I understand your previous objection would

go to this answer., You may answer. In fact, he did answer.

Q. In your interpretation of the law of the brotherhood
was Resolution 42 any barrier to execution of such an agree-
ment? .
A. Not after all means or efforts to get a supplemental

pension had be:en exhausted.

CROSS EXAMINATION,

By Mr. Parkinson:
Q. Mr. Brown, I believe 1ToUstated that there was an Ad-

visory Board m~eting held in January, 1957, is that cor-
rect~
A. That is correct.
Q. ,iVhat was the date in January, sid

A. January 3rd they were convened.
page 75 r Q. That w'as after the voOtehad been ,cast by

the Brotherhood of Locomotive Engineers for the
RF&P Railroad, was it not?
A. I understand that it was, yes.
Q. I understand that there were minutes made at the

meeting of the Advisory Board. .
A. Thereal'e ininutes made of the meetingsoOf the Ad-

visoty Board. However, they do not carryall of the items
discussed, unless there are items that there is some ques-
tion aboOut.
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Q. Do you have the minutes of the meeting of that Advisory
Board with you, sir~ '
A. I do not.
Q. Mr. Brown, this Resolution No. 42,was passed by how

many delegates, sir ~
A. There was about 380 delegates in, the convention.
Q. It was passed by that group that meets at a cost of

about $800,000.00 for the convention, isn't that true ~
, A. That is right. .
Q. You tell the Court that you were dealing with the

waiving of a part of a Resolution passed by that group, is
that correct ~

A. In accordance with the practice that had been
page 76 ~ in, existence.

Q. The meeting of the Advisory Board is to
discuss problems existing among the divisions of the union,
is it not~
A. Not exclusively.
Q. There are not many occasions when they wipe out or

waive the teeth ofa resolution, are ther'e'?
A. There is not too much instance of resolution. On the

other hand, there are many instances where decisions of this
kind have beer, made with reference to negotiable matter,s.

Q. But the most momentus job that the Advisory Board
undertakes to amend or modify or change a resolution passed
by the august bodv of all of the legislature of the Interna-
tional Br,otherhood of Locomotive Engineers, is it not7
A. No.
Q. It is not1 '
A. It is not the most serious thing; it is a routine matter

with them to handle questions of this kind.
Q: Yet, with the wiping out of this pr,ovision for the pro-

tection of these engineers, no mention was made in the
minutes, is that correct ~
A. I don't recall that there was any mention made in the

minutes.
page 77 ~ Q. Mr. Brown, you knew the purpose of your

, coming to testify today, did you not ~
A. Yes, sir.
Q. If there had been anything in those minutes, you

would have brought them, would you not7
A. I probably would have certainly had I lniown the im-

portance that was going to be attached to them.
Q'. You knew of this pending litigation since August, did

you not?
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A. Yes, sir.
Q. Mr. Brown, who was present at that Advisory Board

meeting- January 3, 195'7 besides yourself?
A. "Vho were present ~ '
Q. Yes, sir.
A. The first Assistant Grand Chief Engineer, Mr. R. E.

Davidson; General Secretary-Treasurer, MT. II. F. Hempy;
Mr. Paul l\f. Smith, Editor and Manager of the Journal, who
is since deceased; T. J. Harkens, Assistant Grand Chief Engi-
neeI'; H. C. Hobart, Assistant Grand Chief Engineer; C. W.
Kealey, Assistant Grand Chief Engineer; L. V. Byrnes, As-
sistant Grand Chief Engineer and National Legislative Rep-
resentative; J. ,!Y'. Turner, Assistant Grand Chief Engineer;
A. F. Kummer, Assistant Grand Chief Engineer; John Mar-
shall; Assistant -Grand Chief Engine'er; E. B. Lantz, Assist-

ant Grand Chief Engineer; B. F. Davisson, As-
page 78 r sistant Grand, Chief Engineer; C. B. Gwinn, As-

sistant Grand Chief Engineer; P . .s. Heath, 8. L.
Brink-all 'Of these are Assistants-S. D. ,Thompson, Assist-
ant Grand Chief Engineer; H. E. Campbell, Assistant Grand
Chief Eng-ineer and National Legislative Representative in
Canada; O. J.Travers, Assistant Grand Chief Engineer, and
H. ,!Y'. Haskins, Assistant Grand Chief Engineer, and my-
self:
Q. Mr. Brown, there were 19 present at that meeting~
A. No, there were more than that present at that meeting

because Mr. Smith was still alive then.
Q. There are only 19 members of the Advisory Board?

Is that not true ~
A. Well, including myself makes the 20th. At the present

time there are only 19.
Q. Mr. Smith is the only one who is deceased, sir~
A. That is correct.
Q. SO there are, 18 others other than yourself that are now

living?
A. That is right.
Q. Are any of those 18 others here today ~
A.. No, sir.
Q. Although you knew of this litigation since August,

none of the others who were present at that meeting other
than yourself are here to testify regarding what

page 79 r took place there, is that correcU
A. That is correct.

Q. After February 14, 1957, has there been any further
.meeting of the Advisory Board ~
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A. There was a meeting of the Advisory Board held
immediately subsequent to the death of Pa.ul Smith, which oc-
curred in June. I can't give you the exact date.
Q. In June of this year7
A. 1957.
Q. In February; 1957, you were still insisting that the

brothe,rhood or the General Committee of Adjustment nego-
tiate a pension plan with the RF&P R,ailroad, a supplemental
pension plan, isn't that correct 7
A. I was not insisting it, no.
Q. Didn't you state iil your letter of February 14, 1957,

which is designated as Exhibit "10-
A. I said they might, yes. I didn't. insist that they do

it.
Q. Do I understand your language in that letter to mean

mighU Is that the way yon have placed the interpretation
upon the Constituti'on and By-laws when you say every effort
must be made to establish-
A. I interpreted that when, all efforts had been exhausted

by the General Committee and the Assistant Grand Chief
Engine'er, the Committee may if it so desires.

page 80 r The Court: The only question is did you insist
that they try and negotiate a supplemental pen-

sion plan at that time 7

A. The answer to that is no, I did not so insist.

By the Court:
Q. m.at is: that letter he handed you a minute ago7
A. My letter to Turner. It is marked Exhibit No. 10 I

believe. .
Q. When you told Timberlake on February 14 "You will

understand that everv effort must be made to establish the
pension plan even to"the assignment of a Grand OffieieT,"
what did you mean for him to do7
A. I meant that he should work with the officer, if they

were desirous of getting- a compulsory retirement rule and
endeavor to get a supplemental annuity with it.
Q. And that is not insistin~ that they do it 7
A. No; it is not; it is up to the COlnmittee.

By Mr. Parkinson: (Continued)
Q. Between the time of your letter dated February 14,
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1957 and June, 1957 there was no meeting of the Advisory
Board1

A. Between what dates 1
page 81 ~ -Q. The 14th of February, 1957 and the first

of June, 19571
A. No, there was not.
Q. Then there was no occasion for yoU:to take up or con-

fer with the Advisory Board during that period regarding
the waiver of the supplemental pension 7
A. I had taken that up "'ith the Advisory Board subse-

quent to my letter of November at that meeting in January .
.'Q. After, you persisted that they should seek the sup-
plementlOllpension and delegated Mr. Turner, an Assistant
Grand Chief Engineer, to work with them to do that, you
did that, did you not?
A. Yes, .sir, to try to get the ,supplemental annuity, if

possible.
Q. Mr. Brown, you state in your letter of February 14 that

a portion of Resolution 42 is mandatory. How do 'you dis-
tinguish between the portion that is mandatory and the
portion that is not mandatory, sid
A. Because we have control over whether or not a vote

will be taken. ,"Ie ,do not have control of whether or not
the RF&P Railroad will agree with us on some, request we
make. . ','
Q. Resolution 42 did not say that the RF'&P had to do

anything, did it 1 . .
page 82} A. No.

Q. It provided that could be a retirement pro-
vided a s'upplemental pension was first obtained, isn't that
true? . .
A. That is true, but don 't overlook this: It isa negotiable

matter.
Q. SO you considered that part of Resolution 42 was man-

datory1
A. The part that we have full control over, yes.
Q. You consider that part of Resolution 42 was beyond

the scope of your powers' to waive or do anything with 1 Ish't
that true?
'A. It is beyond the scope of our powers to enforce.
Q. Didn't you say here that part of Resolution 42 was

mandatory and it was beyond your authority to do away
with it1
A. No, I don't say'it is beyond our authority to do away

with it. If they still want a compulsory retirement rule,
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they have the right to get the best agreement they can,
get. '

Q. You did state that part of Resolution 42 was mandatory,
did you not1

A. Taking the referendum vote, yes.
page 83 ~ Q. You considered you had no powE!rto change

thaH
A. That is correct.;

By the Gou:rt:
Q. 'Wby not1
A. 'Veil, I wouldn't say-perhaps, I should amend that

answer, Your Honor. I wouldn't say that I did not have the
power to change it, but it is a very extreme exercise of au-
thority if I would attempt to waive s'Omething of that kind
under the provisions of Section 7.
If I may just make one further statement in respect to that,

I think t11atSection 7 as it is written, perhaps, places more
power or, authority in the hands 'Ofthe Grand Chief Engineer
than he would ever want to exercise, and there has to be judg-
ment used in exercising that authority and power.

page 84 ~

•

.. •

•

..

•

•

•

•
By Mr. Parkinson: (Continued)

Q. Do you think, sir, it is not a very great exercise of
authority to cut men who have worked most of their entire
working lives to achieve something without first obtaining
a contract for a supplemental pension 1
A. The Courts of the land have stated that the question

of compulsory retirement is a negotiable matter under the
provisions of the Railway Labor Act, and under thos'e cir-
cumstances what I may think about that decision doesn't
mean anything.

page 85 ~
..

..

•

..

•

..

•

"

•
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The Court: Here is the question. I am still not sure it
is sta.ted clOrrectly,but the Section 42 has iIi it these two
thoughts, one as to referendum and one of a supplemental
pension plan, and Mr. Brown has told Timberlake that he
will not waive the referendum feature of it, and Mr. Brown
has testified today that the reason he told him that is that
he considers that portion of Section 42 as mandatory, and
then he later qualified that answer in saying that he con-
sidered it mandatory in his judgment; that he felt maybe
he did have fun power even to waive that, hut that in his
exercise of moral judgment he wouldn't waive such an im-

portant thing as that. Now the' other part of it
page 86 r he permitted Mr. Timberlake in the local baigi:n-

ing group to waive. Mr. Parkinson's question is
that was a part of 42, namely, the securing of a supplemental
pension: Mr. Brown permitted him to waive tha.t. Now he
is asking him this type of question: Did you think that
that particular feature, the obtaining of a supplemental
pension plan, was of not such vital interest that it could not
be waived.

• • • • •
By the Court:

Q. Now you may answer the question. You
page 87 r may ans,ver as to what your attitude was to"ward

the part that you did waive. Did you consider that
an important feature of Resolution"42 in the category of the
referendum part or not, and, if so, why not ~
A. ,iV ell, certainly it is an important feature. However,

this organization is a democratic organization and is gov-
erned by the will of the majority, and the information fur-

l- nished me was that the majority of the members of the
organization were desirous of a compulsory retirement rule.

By Mr. Parkinson: (Continued)
Q. Mr. Brown, it actually meant the difference between

these men g-etting between $150.00 and 200.00 a month by
way of Railroad Retirement and about $800.00 a month.
by way of salary. That is what it actually meant to those
who were actually 70 years of age, does it not ~
A. I don't know.
Q. You mean you do not have some general idea of the

"Railroad Retirement at this time ~
A. Yes, sir, I have a general idea, but you are asking me
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if there is that much difference. I don't know what the aver-
age-I' don't know what the errgineershere would receive. r
don't know what pay that they earn each month or howmuch
that amounts to.

By the Court: .
Q. You mean you acted upon this without knowing'

A. I act-ed upon this without knowing exact
page' 88 r figures that every man would receive in the way
. . of annuity, and the difference between his wages,
because again I come hack tb say that it was purely a ruling
as to whether the General Committee could do this if they so
desired. As far as my asking them to do it, I didn't ask them
to do it. I didn't irisist on it; I wouldn't to this day.

By Mr. Parkinson: (Contiriued)
Q. Mr. Brown, you expressed your opinion as to Resolu-

tion N,o. 42 in your letter to Mr. Timberlake dated November
26, 1956, did you not'
A. Yes, sir. May I answer that just this much more as to

what he and his committee could do' '
Q. Follow that up, until the 14th day of February, 1957,

when you wrote your letter, you then told them that they
would have to use every effort to obtain the supplemental
pension' .
A. I think that information was contained in the original

letter. . .
Q. During the period' between November 26, 1956, and

February 14, 1957,when you wrote your letter, you told them
that they would have to try to obtain a supplemental pen-
sion'
A. Yes, and that is taking a referendum vote, too.

Q. Did you communicate with Mr. Timbelake at
page 89 r any time hetweenFebruary 14, 1957 and March 5,

1957~
A. Not unless the file so indicates, unless it was a tele-

phone conversation of which no record was made.
Q. You have no knowledge of any other communication

after February 14, 1957, do you1
A. Not unless it was contained in the general file; no; I

have no knowledge of it at this time.
Q. Do you have any such communication in your file'
A. I don't have the file here. Do we have an}' such com-

munication in the file' .
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page 91 ~

•

•

•

'"

•

'"

•

'"

•

ByMr; Parkinson: (Continued)
Q. SO far as is known your letter to Mr. Timberlake on

February 14, 1957,was the last communication with Mr. Tim-
berlake until after March 5, 19571 Is that correct, sid
A. As far as I know, yes.. .

• *'

RE-DIRECT .EXAMINATION.
By Mr. Gibson:

Q. Mr. Brown, Mr. Parkinson has asked you
page 92 r about your consideration ,of the effect on the older

men in dealing with the Resolution 42. Are they
the only men that you have to consider in connection with
your rulings under Resolution 421 .
A. I have to consider all of the men and the effect that

any agreement will have on the ,entire membership of the
organization. It would .involve practically the entire seniority
list of engineers and, in fact, go down to the seniority roster
of firemen.
Q. What is the nature of that effect 1
A. Of course, if the senior men come off at age 70, it'

creates whatever vacancies there are all the number of jobs
t.hat they are filling, which automatically promotes the same
number of men, or approximately that, and that reaches
down- all the way t,o th.e entire seniority roster, giving the
younger men in point of seniority a little better jobancl
finally ~e.tting down to the firemen where it means the ques-
tion a man will be promoted from a job as a fireman to a job
as an engineer, and that then carries on down to ,V:hetheror
not it will bring more men all the firemen's roster as welL So
it really affects all of the men who may be on either roster
below the ones who come off because of the 70-year compul-
sory retirement to a greater or lesser degree.
Q. In recent yea.Tshave the railroads been increasing or
- decreasing their -engine men force 1
page 93 r A. They have been decreasing.

Q; SO there have been less spaces for men to
work?
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A. Approximately one-third of the jobs of locomotive en-
gineers have disappeared in the last seven years because of
dieselization, changes in business conditions and so forth.

Q. Anyone in the engine men's force ,suffer on account of
that? ,
, A. ,iV ell, at the bottom of the seniority list, the firemen's
list, some of them are completely out of jobs as far as the
railroads are concerned, a.nd it means the difference whether
some of the regulars will continue working and can also,
whether the senior firemen 'willwork as engineer,s or continue
as firemen. '

•
Q. What chance would there be for compulsory retirement

agreement if supplemental pension requirements
page 94 ~ were not relax'ed in interpretation in Resolution

No. 42~

Mr. Parkinson: If Your Honor please, I 'object to that
question as being irrelevant and immateriaL The question
here is whether or not Resolution 42 and the rul,es and regu-
lations have been complied 'with.
The Court: Objection overruled.
Mr. Parkinson: I note an exception.
A. There are good chance.s of it. Wait a minute. You are

asking what chances there 'wouldbe if they are not relaxed ~
, At the present time there would be no chance of making a
conipulsory retirement rule because there isn't a single in-
stance that I know of that any railroad has agreed to a sup-
plemental a.nnuity, unless it be some line that is connected
with some other industry such as a steel industry.

RE-CROSS EXAMINATION.

Bv Mr. Parkinson:
"Q. Mr. Brown, one of the primary objects of the Brother-

hood of Locomotive Engineers is to preserve and protect the
seniority of the engineers, is it not ~
A. All of them, yes.
Q. Yes, that was one of the things for which the Union

,vas 'founded, was it nO,t?
page 95 ~ A. Yes, sir.

Q', You aie primarily interested mprotecting
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the seniority and the rights of the engineers rather than the
firemen, ar'8 you not ~
A. Primarily so; however, we are very much interes(ed in

protecting the firemen's seniority as well.
Q. They have a union to protect their rights, do they not~
A. That is correc,t.
Q. It'is the primary function of your union to look after

the rights of the engineers 'when there is any confli.ctbetween
the rig'hts of engineers and firemen, is it not ~
A. Yes, sir.
Q. There is little or no change in railroad affairs now from

what they 'were a year ago, is there ~

The Court: In what respecU .
Q. As to the number of crews in operation now as com-

paried with a yea.r ago.
The Court: I do not believe the question .oup;ht to be

"no\v." I am concerned with what has happened from J an-
uary.to March,

By Mr. Parkinson: (Continued)
Q. There is little or no difference in it, taking into con-

siderl:dion the seasonal feature of the railroads.
page 96 ~ there is little or no change in the situation as to.

employment between the period of June 25, 1956,
and November 26, 1956~Is that correct ~
A. I would not he able to pin it down all the actual differ-

ence, if any, other than, as I said a moment ago there has
been sufficient change over the past seven years to eliminate
the jobs of approximately one-third of the locomotive en-
gineers that were then employed. .
Q. Mr. Brown, most roads that employed diesels emp~oyed

those prior to June 25, 1956, did they not ~
A. I think that is probably true. I don't know to what ,ex-

tent it happened on the RF&P Railroad, and I might add to
that that railroad managements are still trying to see if they
can't get another couple of cnrs on the diesel locomotive
today over what they had last veal'.
Q. It has been more than five years since a steam loco-

motive operated along the railroad bed of the RF&P Rail-
road. Isn't that a fact ~
A. I don't know. I lmow there have been steam locomo-

tives operating on some of the railroads since that and a few
still operating.
Q. But there has been no appreciable change, taking into
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consideration the seasonal features of the railroad, between
June. 25, 1956 and November. 26" 1956, has there f

page 97 r A. I don't know other than the proportion of
the approximately one-third that I previously

testified to. ,
Q. SOthat conditions on November 26, 1956 weresubstan-

tially the same as they were on the date that Resolution 42
"ras adopted~. Isn't that true ~
A. That may be your conclusion, I don't know.
Q, You do not deny that, do you?
A. I don't deny it; neither would I affirm it .

• • • • •

RE-REDIRECT EXAMINATIOR

By Mr. Gihson:
Q. Mr. Bro'wn, the railroads are still cutting down on the

Jlumb<:,lrof passenger trains a good deal, are they not,?

The Court: I do not care what is going on right now. I
want to know what was going on from January to March.

A. In response there has been a general re.-
page 98 r duction in passenger service throughout the

United States.
Q; As of back last March. railroads you say were still

adding- to the length of freight trains?
A. Yes, they are doing that everytime they get the oppor-

tunity. .
Q. Does that ultimately result in cutting down the number

of freight runs?
A. It does; it eliminates crews.

• • •

By tiJe Court:
Q. Mr. Brown, you testified at some length con-

page 99 r cerning items and the facts which go into your
, having- to make a decision on waiving this or that

resolution, in addition to the seniority of what percentage
of men might be reaching the age of 70 and stated conditions
in the industry itself and' conditions of the roster of the men
and so on as going ..into your making the decision of the
matter. Now wouldn 'ta person who had that philosophy b~
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appased to. Resalutian 42 which has no. exoeptian at all but
simply say's,that a vate far a campulsary retirement pragram
shall be entered into, and if -the membership shall vate yes
an it, then it shall nat be effective unless the supplemental
cantract is gatten ~Naw that leaves no.raam, daes it, far can-
sideratian af the things that yau wauld have to. take into.
cansideratian in exercising yaur judgment as to. whether that
part wauld be waived, and wauld nat anyane who.supparted
the philasaphy that yau suppart have to. vate against Resalu-
tian 42~
A.Well, I pr,esume, Yaur Hanar, that wherever ane af

these men in the canventian-Resaultian 42 wauld nat have
been adapted because, well, it takes i;l,ame'explaining-but
there is a cantinual canflict between the battam af the
seniarity raster and the tap.
Q. I understand.
A. I have to.administer the laws,ar interpret the laws that

are written here far the benefit af approximately 42,000 0.1'

43,000engineers that are warking thraughaut the
page 100 ~ United States and anather 7,000 0.1' 8,000 that are

warking in Canada and try to. be cansistent in my
ruling as to. what ""villmeet with the wishes 'af the majarity
of the men and be to. the benefit af the majarity af the mem-
bership.
Q. I can understand that, but I am asking, as a matter af

fact, wauldn't the elements that yau have to. take into. can-
- sideratian in arriving at a judgment an thase very things
that yau have just mentianed be a philasaphy that is ap-
pased to. the language af Resalutian 42~
A. Perhaps, the language used in Resalutian 42 was un-

fartunate as it was actually written, because I believe I know
what the delegatians were trying to. do..
Q. I wauld imagine sa, being the Chief Engineer and be-

ing at the canventian.
A. Yau go. thraugh ane of thase canventians af apprax-

imately 60 days, yau get a pretty gaad idea af what they are
trying to. do..Imig'ht add that, perhaps, I shauld have ruled
the entire resalutian aut af arder at the time it was pre-
sented.
Q. Hawever, it was adapted ~
A. It was adapted and it was left to. me to. interpret it to.

the best af my ability in accardance with the requirements af
the arganizatian, and I am speaking naw af the faCItthat-
what it referred to. was a negatiable questian, and in nega-
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tiations I don't know of any time when a labor
page 101 r organization has ever got all it thought they were

entitled to.

•• •• .. • •

.Q. I understood from some of the testimony yesterday
that the local division has an officialmeeting once a month.
When the voting on the ballots is involved, in order that
everyone can have a chance to vote, some of them not being
able to attend meetings because of runs they ar,e on or .be-

cause of their living distance and so on, it is done
page 102 ~ by mail ballots, and ballots are mailed to every-

one for them to return ~
A. In taking a re£erendum, that is true.
Q. I meant referendum. In S'0 doing on this particular

question, thehallot which went out .without .Resolution 42,
without any statement of contents of your letter of November
26, 1956, would the engineers who ~eceived this balLot have
voted under the assumption that it was governed by Reso-
lution 42~
A. I rather doubt if they would because it was not con-

tained in there. In fact, .the ballot as it was sent out gave the
least that could be had. Had he 'Obtained supplemental pen-
sion as a result of these negotiations, it would have been
something that at least some of the men-it would have been
a bonus, say, that they were not expecting to receive.
Q. If you had not written the letter of November 26 or any

similar letter to it, would the local bargaining group have
had authority to contract with the carrier to put in a com-
pulsory r'etirement plan without a supplemental pension ~
A. No, they would not have had authority without getting

permission from my office.
Q. If that be true that they would not have a.uthority,

why would an engineer receive this ballot, who
page 10'3~ did not know of the authority that you report-

edly gave, 'assume that contract would be made
without Resolution 42 being complied with ~
A. 'Well, the ballot doesn't contain, as I understand it-I

haven't seen' one of them for a long-time-anv reference to
it. The question of whether or not they wanted a compulsory
retirement rule, as I said a.moment ago, had he been cableto
negotiate a supplemental pension along with that, it would
have been just that much more in their favor, but they, a.n-
parently, wanted this regardless of whether they were get-
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ting a supplemental annuity. Some of them, I presume,
didn't have any knowledge of Resolution 42, not withstand-
ing the fact of all the publicity we could give.

Mr. Gibson: If Your Honor please, YoQurquestions
prompt a few that I would want to follow.
The Court: I would imagine it would on both sides.

By Mr. GibsoQn:
Q. ,Vould there or would there not be .as much reason for

a member of Division 561 to know about your powers as to
knoQwabout the contents of Resolution 42~
A. Yes, the Constitution is made available to Divisions.

They. can get them and, unfortunately, sometimes even our
officers do not read them enough.

page 104 r Q. If a ballot was issued by a General Com-
mittee of Adjustment to its division on the ques-

tion solely of 'whether or not there would be a vote far '01'

against agreeing to compulsory retirement and' if at that
time there had been no ruling for you in the relaxing of a
requirement of Resolution 42 and the vote were in favor af
compulsory retirement, would you thereafter have the au-
thority to give a ruling relaxing the requirement of Resolu-
tion 42 and authorizing the General Committee of Adjust-
ment to make a compulsory retirement agr,eement without
supplemental pension ~

Mr. Parkinson: If Your Honor please, I abject to that
for the same reasons previously assigned.
The Court: He can answer that.
Mr. Parkinson: Exception, if Yaur Honor please.

A. I would have the authority to do it, but I will say that
if a ballot was put out by any general committee without first
getting the concurrence 'Of the Grand Office, the committee
would receive instructions to cancel the ballat. It wauld have
no effect until the matter was discussed and an official ruling
put up.
Q. In that connection there is testimony in this case that

your ruling of November 26 was read at the December meet-
ing of Division 561. If you had had an appeal

page 105 r from your ruling at that time, would you have
stayed the ballot pending your ruling on the

appeal ~ .
A. Let nie see if I understand your question. If I under-



54 Supreme Court of Appeals of Virginia

Gwy L. Brown.

stand it, if there had been an appeal made on my ruling as
to whether or not I had the authority to rel!lx the provisions
of Resolution 42, if that appeal had been filed in accordance
with the law for repeals, would I have held it in abeyam.cef
Is that it?

Q'. Yes.
A. Yes, I would.
Q. ,Vas there any appeal ~
A. No, there was not.
Q. ,iV as ther,e any appeal at any later stage~
A. No, there has been no appeal in any instance.
Q. The Constitution provides the method of appeal, does

it not ~
A. It does.

By Mr. Parkinson:
Q. Mr. Brown, at the time that the vote was taken as to

whether or not there should be a referendum, you had ren-
der,ed no opinion. Is that not true ~
A.The proper procedure, that was because of the N0-

vember letter as, to the proper procedure.
Q. At the meetings of the local unions, at

page 106 r those times some of the members are on the road
or resting from their previous trips, are they

not?
A. Yes, that is the reason for taking a referendum ballot.
Q. You do advocate the putting of Resolution 42 on the

ballot~
A. I recommend that it should "beincluded vvith the ballot.
Q. As to Resolution 42 the only notice that the Interna-

tional Union gives is to the officers of the locals, is that not
correct~
A. That is pretty generally correct. It is included in the

monthly statement which is sent out each month. It is a mat-
ter of record in the minutes,

By the Court:
Q. To whom does that ~o~
A. That goes to the Chief Engineer, Secretary and Treas-

urer, the chairmen of all divisions, all general chairmen, all
local division legislative representatives, all state legislative
representatives and all Grand Officers.

By Mr. Parkinso"n:
Q. To get down to the local for the RF&P Railroad, that
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goes to about four or fiv,e of the members, does it not 7
A. It goes to four or five of the officers of the

page 107 ~ division. . .
Q. I am talking 3Jbouthere in Richmond with

the RF&P Railroad where they have one divisio'll. It would
go to the General Chairman and about three or four others:
is that correct ~
A. That is correct, all officers of the division .

page 109 r
•

•

•

•

• •

•

•

..

L. Eo TIMBERI..lAKE,
one of the defendants, recalled for further examination, testi-
fied as follows:

DIRECT EXAMINATION.
By Mr. Gibson:
Q. You were asked to check on your re06rds as to the

number of eligible voters in Decemb~r, 1956. Do you have
the report on that 7
A. Yes, sir, we had 133 active members,' 9 excused mem-

bers, making a total of 142 members .
. Q. You have testifi,ed that Chief Browrn's letter of No-
vember 26 was read to the December meeting. Was that
letter read to the January meeting of the division ~
A. Yes, sir.
Q. "'Vas it read to the. February meeting of the division7

A. Yes, sir.
Q. Did you endeavor with Mr. Turner to negotiate a sup-

plemental pension agreement with the railr,oad ~
page 110 ~ A. Yes, sir.

Q. V\Thatwas the outcome of' those ef:Borts~
A. It was we could not g,et a supplemental pension.
Q. Did you know of any way short of a strike in which you

could have gotten a supplemental pension, if at all ~
A. No, sir.
Q. Did the General Committee of Adjustment meet to con~

sider what acHon to take at the end of your negotiations with
the railroad ~
A. Yes, sir, we had several meetings. '
Q. Did you reach a decision as to the action to take?
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A. We voted 100 per cent-it was three of us on the com-
mittee-voted that it wasn't any other position under our
rules of referendtUll vote rules.
Q. There wasn't any other action besides what?
A. Than to follow the instructions of the referendum vote

after we had exhausted all efforts to try to get the supple-
mental pension with the help of the Assistant Grand Chief
engineer, Brother J. W.' Turner. ,
Q. There has been introduced in evidence in this case as

Exhibit B a compulsory retirement agreement of March 5,
1957, between the General Committee of Ad-

page 111 ~ justment of Division. 561 and the RF&P Rail-
road. Did you execute that agreement 'On that
date? '

A. Oh, March me,eting? Yes, SIr.

page 112 r
••

••

••

••

••

••

•

••

•

••

By Mr. Gibson: (Continued)
Q. "Vas any appeal 'taken to the division or the member-

ship of the division from the action taken in your General
Committee in making that agreement?
A. No, sir; no appeal.

•• •• •• •• •
page 116 ~ By Mr. Parkinson: (Continued)

Q. Mr. Timberlake, ih Chief Brown's letter to
you' of February 14, 195'" he sugg-ested "I am furnishing
Brother Turner, AGCE, a copy of this letter and sugg-est
that you a'wait his arrival on the property before handling
the matter further with your management."
You and Mr. Turner didn't negotiate after February 14,

1957, did vou?
A. I will have to look and see the date (referring- to file).

10:30 a.m., Wednesday, February 13, was the date that-

The Court: It is not a full answer.

A. (Continued) 'What would he like me to answer?
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The Court: He wants to know whether after February 14
you and Mr. Turner had any negotiations with the railroad.
Is that right, Mr. Parkinson ~ .
Mr. Parkinson: Yes, sir.

A. Not after that date, but I would like to put. in that I
had talked to Brother Brown on the teleph.one before the
letter, as he mentioned in his letter of February 14 that it
was coming.

By Mr. Parkinson: (Continued)
page 117 ~ Q. Mr. Brown suggested you and Mr. Turner

negotiate further, but .that was not carried ouU
Is that true ~
A. It was carried out as per instructions.
Q. vVhen did you and Brother Turner negotiate with the

railroad for a supplemental pensi'on after February 14, 1957?.

Mr. Gibson: I do not know that that is a fair question.

Bv the Court:
"Q. Just answer this question: Did you and Mr. Turner

negotiate with the officialsof the railroad after February 14,
1957~
A. N,o, sir, because we was up there on February 13.

.. .. • • ..

page 119 r CHARLES E. MERVINE, JR.,
a witness introduced on behalf of the defendant

railroad, first heing duly sworn, testified as follows:

page 120 ~

.. •

..

•

..

..

..

•

..

Q. What officer of the RF&P Railroad is charged with the
responsibility of collective bargaining with representatives
of its empl.oyees~ .
A. Mr. Stuart Shumate is your Chief Operating Officer

and is designated by our company, the RF&P Railroad, to
conform with the provisions of the Railwav Labor Act as
our Chief Labor Officer. "
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Q. \"1here is Mr. Shumate today1
A. Mr. Shumate is confined to his home with illness. I

believe he has the flu.
'Q. What responsibility do you have with regard to col-

l,ective bargaining negotiations with representatives of the
employees'1 ,
A. It is my responsibility, sir, to administer the provisions

of the various labor agreements. \Ve have approxImately 19
I believe under Mr. Shumate's direction. It is my responsi-
bility to advis,e as to the interpretation and the application
of those agreements to assist in collective bargaining and
the settlement of grievanc!;l'Sand claims.
Q. Are there any instances when you represent Mr. Shu-

mate 1
page 121 r A. Yes, and in Mr. Shumate's absence I have

the authority to represent him and also to assist
,him when he is present.
Q. For how long have you had this responsibility1
A. Responsibility that now rests upon my position I have

held since March of 1955.
Q. Are you familiar with the collective bargaining nego-

tiations that have taken place since 19551
A. Yes, sir.

, page 122 r
•

•

•

•

• •

•

•

•

Q. Subsequent to November 1, 1956, when did the matter
of a supplemental pension for the locomotive engineers come
up as far as the management of the company is concerned 1
A.Well, on January 7, 1957, we received a letter, a letter

addressed to Mr. Shumate as General Superintendent from
,Mr. L. E,.Timberlake as General Chairman of the Brother-
'hood of Local Engineers in which he advised our manage-
ment that-would you like for me to read Mr. Timberlake's
l,etter1
Q. Suppose you do.
A. I quote: " On November 7, 1956 a resolution was pre-

sented and adopted by our division to spread a referendum
b.allot among our m~mhership regarding the compulsory re-
tIrement of our engmemen at age 70 years. This was done
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and on January 2, 1957, our membership v,o~ed in favor
of compulsory retirement f()r ,engmemen .upon

page. 123 r. reaching the age of 70 years. W.e would h.ke a
conference with you at your earhest convemence

pertaining to. this and also we would aJ?preci~te it if at the
same time you would give further consIderatIon to the sup-
pl,emental pension plan that we have discussed before."
Q. Was a meeting held in response to that letter ~
A. Yes, sir, a meeting was arranged for 3 0 'clock th~

afternoon of Wednesday, January 14, or, rather January
15,-

page 124 ~

••

•

•• ••

••

••

Q. ,¥ as the .matter of a supplemental pension again
brought up by the representatives of the locomotive engi-
neers~
A. You mean subsequent to January 157
Q. That is rig;ht.
A. Yes, sir, it was.
Q. '¥hen and under what circumstances 7
A. A conference was next arranged for February 13, 1957,

at the request of Mr. L. E. Timberlake, General Chairman,
who advised us that Assistant Grand Chief Engineer, Mr.
Turner, was in the city and that he would like a conference
arranged immediately, if possible, to consider that matter,
and as a result of that request a conference was arranged
for February 13.
Q. Mr. Mervine, do you have in your files a letter dated

February 15, 1957, addressed on behalf of the General Super-
intendent to Mr. Timberlake confirming the position which
the railroad took at that February 13 meeting 7
A. Yes, sir, I do.
Q. I hand you this letter and ask if you will read that 7

A. Yes, sir, this letter is dated February 15,
page 125 r 1957. It is addressed to Mr. L. E. Timberlake

General Chairman, Brotherhood of Local En~
gineers, fromMI'. S. Shumate, who at that time was
General Sunerintendent and has since been made Vice Pres-
ident and General Manager.
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"Dear Mr. Timberlake: This will confirm our conference
held on February 13,,vith you and your committee, including
MT.J. ,\T. Turner, Assistant Grand Chief Engineer, at which
time we discussed further your proposed agreement to pro-
vide for the termination of seniority and retirement of loco-
motive engineers at age 70 and your r,equest for a supple-
mental pension plan. As explained to you in conference con-
cerning the. supplemental pension plan, we have carefully
considered this matter, but because of the reasons indicated
to you in conference we cannot consistently accede to such
requests. As to the proposed request of seniority and time
agre,ement, it is my understanding that you will advise us
within' the next few weeks concerning the proposed draft
sent you with my letter of January 18."

Q. Does the RFf&P Railroad have agreements with
the other operating employees providing for compulsory re-
tirement at age 70~
A. Yes, sir.

Mr. Parkinson: If Your Honor please, I object to that
question and answer as being irrelevant and immaterial.

The Court: vVhat is the materiality of that ~
page 126 r Mr. Christian: If Your Honor please, other

than to show the reasonableness of the fact that
there are agreements with other operating employees-
The, Court: I do not think it makes any difference

whether they do have or whether they do not have.
Mr. Gibson: Your Honor, it does' seem to me it is a verv

strong circumstance. .
The Court: It may be a practical matter, but from the

standpoint of what we have here, you can make it with en-
~ine~rs and not make it with anyone else, and you can make
It WIth everyone else and not with engineers, so I do not
think it will have any effect on me whether a contract was
valid or not. Objection sustained.

By Mr. Christian: (Continued)
Q. Can you give us a general statement of the benefits to

which the l?comotive engi~eers wl~o might be retired by
reason of thIS agreement bemg put mto effect would receive
under the Railway Retirement Act ~
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page 127 r
•

•

•

•

•

•

•

••
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••

A. Y.es, sir. Generally, in accordance with the benefits
under the Railway Retirement Act which provide for an
annuity upon reaching the age 65, in the case of the plain-

tiffs in this case and in others similarly situated,
page 128 ~ they would be entitled to-this is an ,estimate

because there is a formula that has to be, fol-
lowed to get this right down accurately, depending upon the
number of years of service and the amount of earnings, but
generally I would say that these gentlemen would get an
annuity of somewhere be,tween $160.00 and $170.0'0. Then if
their wiv,escan qualify, if they have reached the required age
of 65, they are entitled to an annuity equivalent to one-half
of the employee's annuity, but it is not to exceed $54.30 a
month.. .
The maximum, I believe that could be obtained, that is,

joint annuity between husband and wife for railr:oad em-
ployees retiring about this time, would be around about
$238.00 a month.
For the individual employee alone the maximum I believe

is $184.00. Now that 'will RO up over the next year or so
when it will reach its maximum amount. Does that answer
your question 1

By Mr. Christian: (Continued)'
Q.The figures you ha:ve given, were they for monthly

benefits1
A. Monthly benefits, yes, sir.
Q. In making lay-offs, on what basis are lay-ofis made on7,

By the Court:
, Q. Just a minute. Is there any Social Security

page 129 ~ involved in this, to01 '
A. It could be involv.ed, sir. If any of these

people had worked 'in employment covered by Social Secur-
ity, it would be'worked in with their railroad retirement, and
they would get the full benefit of that, but I don't believe in
this case- '
Q. A railroad engineer is not under ,social Security1
A. No, sir. The Railroad Retirement Act of 1937-you see,
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"

prwr to 1937 the railroads had their own individual pen-
sion.

By Mr. Christian: (Continued)
Q. On what basis are lay-offs made ~ I am speaking of

locomotive engineers .
. A. In the case of 1000motiveengineers, to properly answer
that question I must explain that before a. man can become a
locomotive engineer and acquire seniority as ,a locomotive
engineer he must be employed as a fireman and work up,
and in time when the need f'Orengineers arises and he takes
his promotion, then he will acquire seniority as an engineer.
He does not lose all rights to his work asa fireman, and if
we have a reduction in the number of engineers that we need
to man our trains, when he is cut off, as we speak 'Ofit in our
business, he can then go back and displace a junior fireman,

and, of course, he can work as a fir,eman. Con-
page 130 r sequently, when we make our reduction, they are

first felt among the firemen because they are the
ones that feel the effect and, of course, the unemployment
that follovvs. .
Engineers either usually move back from more preferable

or desirable runs as an engineer to less desirable runs as an
eng-ineer, or they go back to positions as firemen.
Q. At the present time are there any lay-offs which affect

the locomotive engineers ~
A. '\Tell, at the present time, I believe, a.s or today-in

fact, the junior engineer holding a job as engineer here in
Richmond-do you have the seniority roster ~May I refer to
this, sir'~ .

The Court: All right.

A. (Continued) The youngest engineer, and when I say
youngest I mean youngest in seniority, holding a job as
engineer in Richmond now is Mr. P. P. W:illiamson. He is
sho~vn as No. 95 on the roster with a seniority date as
engmeman of May 29, 1940. That is the date that he was
promoted to enginee.r.
Following Mr. 'Williamson the men below him in seniority

are now cut b~ack.to positions of fireman until you get down
to No. ~43whIChISL. E. Norton, and he is I believe running
an engme at Potomac Yards as an engineer, and from Mr.
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Nartan av,er ta S. T. Pearson, shawn as N'O.160
page 131 ~ in the next calumn, they arehalding pasitians

as engineer at the present time at Patamac
Yards. ,same 'Ofthese men are 'an the extra list. They da nat,
hald r,egular pasitians.
Fallawing Mr. Pearsan with Na. 161 ta the end 'Of the

raster, which gaes ta Na. 226, J. T. Hunter, thase men are
cut back ta pasitians as firemen, and actually this raster
represents just abaut almast all 'Of'Ourpeaple that are naw
in engine service bath as enginemen and firemen.
There is' 'On this raster, which is the firemen's roster, a

great number 'Of thase men wha da nat have any pasitian
whatsaever. They are campletely furlaughed and laid 'Off
fram railraad s,ervice.
Q. Appraximately h'Owmany men are sa laid 'Off at the

present time?
A. I wauld say-this is an estimate-between, ah, 65 and

75, maybe a few mare. They are firemen, sir. Ther,e are
about 110 enginemen that are naw back warking as firemen.

CROSS EXAMINATION.

By Mr. Parkinsan:
Q. Yau stated Mr. P. P. Williamsan 'was pramated ta an

engineer an May 29, 1940.When did he first become fireman 1
A. I can't answer that questian, sir. I da nat

page 132 ~ have his date befare me. It was cansidembly
previaus ta 1940.

Q.Mr. Mervine, wauld yau say it wauld be a fair state-
ment ta say that he went with the railraad abaut 19201
A. I would think samewhere abaut that time, yes sir

within several years 'Oneway 'Orthe ather. "
Q.So it taak him abaut 37 years ta get a jab running

regular 'Orrunning at this time?
A.That is carrect, sir.
Q. The thre,e plaintiffs stand far passenger runs by reasan

'Oftheir seniority, da they nat?
A. Yes, sir, they da. .
.Q. I believe yau stated that the railraad retirement would
YIeld fram $160.00 ta $170.00 far the plaintiffs and then a
maximum of $54.30 for a wife. Is that carrect 1
A. If she cauld qualify, yes, sir.
Q. If shecauld qualify?
A. Yes, sir. ' '
Q. What daes she have to do ta qualify?
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A. Well, I believe under the present law she has to he 65
years of age. -.

Q. SO the maximum they could get -would he $224.30, IS
that corr,ect~

page 133 r A. It might not be the maximum. The figure
that I gave you was an approximate figure. It

is possible for a husband and _w.ife to draw up .to. aho~t
$238.00 a month at the present tIme, and the plamtIffs m
this case may be able to get bene.fits in excess of the estimate
I gave;' but that is the approximate figure.

Q'. But your estimate was $160.'00 to $170.00~
A. That is right.
Q. Then $54.30 is the maximum for the spouse ~
A. Yes, sir.
Q. 'These engineers pay 6 per cent of their salary, do

they n'Ot~
A. They pay 6 1/4 per cent, sir, and the railroad pays a

like amount into the fund.
Q. The plaintiffs are earning at this time approximately

$750.00a month, isn't that true ~
A.That is approximately correct, yes, sir.
Q. On this conference between Mr. Timberlake and Mr.

Shumate on J anuan' 7, how long did that conference lasU
A. Do I understand your question. sir, to be the conference

of J anuarv 7~
Q. January 15, 1957 is the one.
A. I cannot answer that question, sir. I do not know how

long the conference lasted.
page 134 r Q. 'When does the business day end for Mr.

Shumate~' .
A. Sir~
Q. When does the business day end for Mr. Shumate ~
A. Sometimes quite late in the evening, sir, but ordinarily

five 0 'clock.
Q. The meeting was arranged for 3 :00 p. m. T
A. That is correct, sir; that is the customary hour that we

arrange our conferences.
Q. V,Thattime of day was the confer,ence held op February

13, 1957~ . .
A. I cannot answer that question, sir. _The request for 'the

conference was made by telephone to Mr. IShumate and I
was 'Out of the citv the dav of tlle conf.erence but I believe
that they met in the morning. '
Q. Do you know on "vhat day the arrangements were made

for-the conference~ .
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A. No, sir, but it was just two or three days ahead I believe.
It was not more than that.

page 135 r
••

••

••

••

••

••

By Mr. Lowden :
Q. Is it not true that some of the engineers who have been

demoted back to firemen who are now working as firemen,
in order to take a job as a firemen they had to either go away
from home or else change their place of residence in order
to do that~
A. That is correct, sir.

••

A Copy-Teste:

• •• ••

H. G. TURNER, Clerk.
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