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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1714

PHILIP GREENBERG, INCORPORATED, &c.,

versus

ROBERT M. DUNVILLE.

To the Honorrible htdges of the S'Ltpreme Court of Appeals
of Virgin,ia:

Your petitioners, Philip Greenberg, Incorporated, and
Philip Greenberg, show unto the Court that they are ag-
grieved by a final judgment of the Corporation Court of Dan-
ville, Virginia, entered against them on the 10th day of June,
1935, in an action at law in which Robert M. Dunville was
plaintiff and your petitioners were defendants.

Errors of law were made.and committed during their trial
in the court below and they pray that a writ of error and
s'/,(,persedeas may be issued in his behalf; and that said judg-
ment of the Corporation Court of Danville, Virginia, may
be reviewed, reversed, and that this Court may enter such
judgment as thes~id Corporation Court should have ren-
dered.

STATEMENT OF FACTS.

The defendant, Philip Greenberg, operates a fresh ~eat
establishment, or butcher shop, and has operated said estab-
lishment sinoe prior to January 21, 1935. On the 21st day of
January, 1935, the 'plaintiff, Robert M. Du'nville, as agent
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of ,the Allied Store Utilities Company, Distributors of Huss-
man-Ligonier Products, negotiated a contract between the

. defendant, Philip Greenberg, and the Allied Store Utilities
Company, by the terms of which said contract the defendant,
Philip Greenberg, agreed to buy and the Allied Store Utilities
Company agreed to sell certain equipment for the fresh meat
establishment of the defendant, Philip Greenberg, for the sum
of Two Thousand, Three Hundred Sixty-five ($2,365.00) Dol-
lars, as will appear from the contract which is made a part
of the record (page 6 of Record). The Allied Store Utilities
Compa'ny agreed in the contract to allow Greenberg the sum
of Eight Hundred Sixty-five ($865.00) Dollars for certain
old equipment belonging to Greenberg, as will appear from
the aforementioned contract (page 6 of Record), to be shipped
to Richmond, Virginia.
When the new equipment ordered arrived, Greenberg, ac-

cording to his testimony, found it to be defective, a scale coun7
tel' designed to support a butcher's scale collapsing-and there-
by causing considerable damage. Greenberg notified the Com-
pany, through Dunville, its agent, of this defect and damage.
Dunville promised to adjust the matter, but failed to do so;
whereupon, Greenberg refused to deliver the old equipment
to the Compa:ny until adjustment was made. No such ad-
justment has yet been made (page 10 of Record).
Dunville testified that it is a custom of the Allied Store

Utilities Co'mpany,for which he is agent, that' 'when an agent
sells new equipment, he must account to the Company for
the purchase price and the old equipment becomes the prop-
erty of the agent" (page 7 of the Record).
, C. T. Carter, for several years salesman for the Hussman-
Ligonier Products, testified to the same effect, i. e., that it
was the custom of that 'Company that the salesman, in taking
in old equipment, "be responsible to the house for the pur-
chase price'll and Carter added that he "never mentioned
the old equipment in the contract made with the customer"
(page 9 of Record).
Dunville further testified that he "had accounted to the

Company for the trade-in value of the old equipment in this
case, same having been deducted from his commissions and
reserve account when the goods shipped by Dunville's prin-
cipal were deliver,ed to Greenberg" (page 7 of Record).
The plaintiff, Robert M. Dunville, introduced, as further

evidence of his ownership, a letter dated MaTch 14, 1935,
written by J. Ezell of the Credit Department, Allied Store
Utilities Company, to Dunville in reply to letters of the lat-
ter dated Fiebruary'25th and March 8th (pages 8 and 9 of
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Record). The sections of this letter upon "whichthe plai'ntiff
is evidently relying are the following:

"It does not seem to us as though this man (Philip Green-
berg) can have any claim against you or our Company be-
cause it seems as though he would have a difficult time prov-
ing that because the scale fell off the case it was due to some .
defect to the equipment and he would certainly have to prove
his charge. "
"We do not feel any responsibility but as far as writing

Mr. Greenberg, this we hesitate to do because he has not been
in touch with us at all. The equipment traded in on this job
and which is your property, and which is bei'ng retained by
Mr. Greenberg unlawfully would probably be secured more
.quickly if you handled the situation :yourself from Rich-
mond. * * *
"Furthermore, if there is any "waythat we can assist you

in securing your property, we will be glad to have you write us
again. "

Greenberg testified that he was "never advised by anyone
that the old gOOdRto be returned to the Company were the
property of Robert M. Du11villeand that he, Greenberg, was
awaiti'ng the adjustment of his claim when he was served with
notice of this suit" (page 10 of Reeord). Under cross ex-
amination, Dunville stated that he "did not recall whether or
not at a conference with Greenberg and his counsel he, Dun-
ville, had made any claim. to the property for which he is
now sui'ng" (page 7 of Record).
There is no evidence in the record to show that the AlliEid

Store Utilities Company ever assigned the old equipment to
Robert M. Dunville.
There is no evidence whatsoever in the record to show that

Philip Greenberg, Incorporated, ,vas a party to any cOJ;ltract
with the plaintiff or his principal or that Philip Greenbe"rg,
Incorporated, was ever in possession of the property sued
for.

ASSIGNMENTS\ OF ERROR.

The Court erred in overruling the objection of the defend-
ants to the testimony of the plaintiff concerning the "cus-
tom", and in overruli'ng the motion to strike out all of the
plaintiff's evidence, and in the giving of the instructions,
and in overruling the motion of the defendants to set aside
the verdict a'nd enter a final judgment for defendants, and
in entering up judgment in accordance with the verdict.

•
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ARGUMENT,

The basis of the action of detinue is the unlawful detention
of the protlerty in question.

Talley v. D1"U1nhellerJ 135 Va. 186; 115 S. E. 517.

The plaintiff must-have immediate right of possession when
the action is brought.

Hefner v. Fidle'r, 58 W. Va. 159; 52 S. E. 513.

The detention by the defendant cannot be unlawful if the
plaintiff has no right of possession. The plaintiff, Robert M.
Dunville, has failed to prove an immediate right of posses-
sion of the equipment in dispute at an:y time. The evidence
shows that Greenberg was the o"""nerof the equipment and
that he contracted to deliver it to the Allied Store Utilities
Company. The contract for the purchase of new equipment
is between Greenberg and the Allied Store Utilities Com-
pany. This contract betweell buyer and seller includes the
allowance given Greenberg on his old equipment. There can
be no question but that this c0ntract is between Greenberg-
and the Allied Store Utilities Company. DUllville, in dealing
with Greenberg, acted only as agent of the said Company.
As agent he negotiated the contract, and sig-ned the contract
for his principal in hfs capacity as agent. There was noevi-
dence showing any agreement made by anybody ,,,ith Green-
berg with reference to the old equipment save the aforemen-
tioned contract. The letter of March 14..1935; from the Allied
Store Utilities Company to Du'nville states that the property
belongs to Dunville, but there is no evidence' to show that
Greenberg was ever so notified, and the logical conclusion to
be drawn from the letter is that Dunville's claim of owner-
ship of the property rests, if indeed it rests on a'nything",
upon a private agreement between himself and the Allied
Store Utilities Company, which said private agreement could
in no way affect the written contract between the Allied Store
Utilities Company and Gree'nberg. If such an agreements
exists, no notice of it has been given to Greenberg, so far as
the evidence shows, and the plaintiff has neither alleged nor
attempted to prove such an agreement.
In the abse'nce of any evidence proving' a contract or other

agreement between Greenberg and Dunville in his own proper
person and not as agent of the Allied Store Utilities Com-
pany, by which contract or agreement Du'nville would have
obtained a right of possession of the old equipment traded in,
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the jury, in order to render a verdict for the plaintiff, must
perforce have given weight to the evidence tending to prove
a custom in the Allied Store Utilities Compa'ny that such
traded in equipment became the property of the agent who'
negotiated the deal. The defendants, by counsel, objected
to the introduction of such evidence and later moved that it
be struck out, which objection and motion the Court over-
ruled. The defe'ndants' objection to the evidence concerning
the custom of the Company rested on two (2) grounds, to-
wit: (1) Such a custom was not binding upon the defendants
unless they w,ere shown to have had knowledge of same; and
(2) to admit such evidence would change the terms and pur-
port of the written contract.
(1) It is a settled r'ule iil this state that customs are in-

admissible in evidence unless it be proven that they were
known to both parties to the suit or "wereso general and no-
toriousthat both parties may be presumed to' have been
cognizant of them.

Rosenberg v. l'ttrner, 124 Va. 769; 98 S. E. 763.
Bowles v. Rice, 107 Va. 51; 57 S. E. 575.
8yer v. Lester, 116 Va. 541; 82 S. E. 122.
Scott v. Chestenna1t, 117 Va. 584; 85 S. E. 502.

No evidence was submitted in this case to show that Green-
berg had ailY knowledge of such custom as the plaintiff at-
tempted to prove existed. On the contrar:y, .when defense
cou'nsel asked Dunville whether or not he had made any claim
to the propertv in the conference with Greenberg and the
latter's counsel, he replied that he did not recall. Neither
was there any evidence that the custom was general or no-
torious. The evidence did not show that the custom relied
upon was in existe'nee outside the Russman-Ligonier Pro-
ducts and the Allied Store Utilities Company, distributor of
th ose products. Two (2) witnesses testified to the existence
of the "custom": the plaintiff himself and C. T. Carter, saleR-
man. for the Hussman-Ligonier Products. Neither witness
attempted to prove or even stated that this "custom" was
one common to the trade.
(2) ,It should be observed that the plai'ntiff neither alleged

nor attempted to prove an assignment .to him of the contract
or part of the contract by the Allied Store Utilities Company.
Certainly, the letter introduced as part of the record (pages
8 and 9 of Record) does 'not warrant an inference of an as-
signment. If any inference at all can be drawn from the
letter, iris that the Allied Store Utilities Company preferred
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that, for purposes of convenience, Dunville, its agent, rather
than the Company itself should sue Greenberg. .Dunville,
then, based his claim to the disputed equipment on a "cus-
tom" by which he automatically obtained a right of possession
of the old equipment when the new equipment arrived. This
position is untenable. Custom or usage, if sufficiently proved,
may serve to control the mode of performance of a contract,
but cannot change its intrinsic character .

.Scott v. Chestennan, supra.
Consumers'Ice Co. v. Jennings, 100 Va. 719; 425 S. E. 879.
Rosenberg v. TUr1~e1',supra.

The contract in this case is clearly a contract between Philip
Greenberg- and the Allied Store Utilities Company. Robert
M. Dunville's part in it is limited to that of agent for the
Allied Store Utilities Company and he is not a party to the
contract in his individual capacity. To uphold the plaintiff's
contention that he has a right of possession to the old equip-
ment because of the "custom" of his Company is to permit
a custom of trade, confined, so far as the evidence shows,
to one particular company, to alter the essential nature of a
contract-to substitute, in one phase of the contract, a third
party for one of the two original parties to the cO'ntract. It
is to say: " You thought that you were making a conti'act
with X; but, no, X has a custom of permitting Y to replace
him in a part of the cO'ntract-so that you have unintention-
ally made a contract with both X and Y".
tJsage' may be resorted to in order to clarify what is doubt-

ful, uncertain, or ambiguo.us; bu.t where the terms of the
contract are clear they cannot be varied or contradicted b:r
eyidence of custom or usage.

Sta1?,dard Oil Co. v. Tf1right Oil Service Co. (W. Va.), 26
F. (2d) 895.

Philip Greenberg entered into a defi'nite, explicit, and un-
ambiguous contract with the Allied Store Utilities Company
.for the purchase and sale of certain new equipment to be
used in Greenberg's fresh meat establishment. The seller,
Allied Store Utilities <Jompany, allowed Greenberg' a certain
sum of money on the purchase price in return for <.Jertain
old equipment. belonging to Greenberg. The words "F. O.
B. Richmond" found ..immediately following' the allowance
are not ambiguous nor do they tend t.o confuse. Obviously,
the meaning is that the old equipment is to be shipped to
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the agent of the Allied Store Utilities Company at Richmond.
If the Company had intended the equipment to become the
property of Dunville, it seems probable that the contract,
explicit in all its terms, would have stated that the goods
were to be shipped to Robert M. Dunville. Usage or cus-
tom is not necessary to explain the terms of this contract;
and the "custom" which ,vas introduced into the evidence_
has the effect, if accepted, of varying and contradicting the
terms of the contract.
After dealing continually with the Allied Store Utilities

- Company through its agent, Robert J\L D'unville, Greenberg
is now sued by the aforesaid agent in his own proper person.
The plaintiff has failed to show any right of possession of
the property sued for, right of possession of said property
resting either in Greenberg or in the Allied Store Utilities
Company. To permit the plaintiff to maintain this action
would deprive Greenberg of his right under the law of detinue
to such offset as to 'which he would have been entitled had
he' been properly' sued by the Allied Store Utilities Company.
'rhe plaintiff's evidence tending in no way to show a right

of possession in the plaintiff except for the evidence as'to
the custom of trade which ,vas clearly inadmissible, the de-
fendant moved to have the plaintiff's evidence struck out
upon the ground that it was not material to the issue herein
involved and that it showed on its face 110 connection with the
written contract filed with it, which contract dealt ,vith the
property in the equipment sued for.
Since the plaintiff has not now and has never had any right.

of possession in the said equipment, the defendant by coun-
sel objected to the giving of any instructions upon which a
recovery for the plaintiff might be had.
Of course, it is manifest that there is a complete failure

of the evidence to sustain the judgment as to Philip Green-
berg, Incorporated.
Petitioners aver that a copy of this petition was delivered

in person to Mr. Grasty Crews, Counsel of record for Robert
M. Dunville in the trial court, on August 23"1935.
Counsel for petitioners desire to be heard orally on the

application for a writ of error and sHpersedeas and will ap-
pear before the Honorable H. B. Gregory, Judge of the Su-
preme Court of Appeals of Virginia, on the 23rd day of Au-
gust, 1935, and present said petition and state their reasons
for an appeal orally; and will adopt this petition as their
opening brief.
For these reasons, it is respectfully submitted that your

petitioners are entitled to a writ of error and supersedeas
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M. B. ,lIf.

to the judgment complained of, and that the same may be
reviewed and reversed. /

Respectfully submitted,

PHILIP GREENBERG, INCORPORATED,
and

PHILIP GREENBERG,
By Counsel.

CARTER &WIl~~LIAMS,
Counsel for Petitioners.

We', John W. Carter, Jr., and Hugh T. Williams, practicing
attorneys in the Supreme Court of Appeals of Virginia, do
certify that in our opinion there is error in the judgment
complained of, for which error the said judgment and action
of the said Court should be revie'wed and reversed.

JNO. ,lIf. CARTER, JR.,
HUGH T. ,lIfILLIAMS.

Filed before me this 23rd of Aug., 1935.

H. B. G.

September 20, 1935.Writ of error and supersedeas a'warded
by the Gourt. Bond $,750.00.

RECORD

VIRGINIA:

Pleas before the Judge of the Corporation COllrt of Dan-
ville, at the Courthouse thereof on the 10th day of June,
1935.

BE IT REMEMBERED, that heretofore, to-wit: At rules
held in the Clerk's Office of the Corporation Court of Dan-
ville, on the Third Monday in May, 1935, came Robert M.
Dunville, oy his Attorney, and filed his Declaration 112 Detinue
against Philip Greenberg, Inc., and Philip Greenberg, which
Declaration is in the following words and figures, to-wit:
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DECLA.RATION IN DETINUE.

Robert M. Dunville complains of Philip Greenberg, I'nc.,
and Philip Greenberg of a plea that they render unto the
said plaintiff certain goods and chattels of the said plaintiff
of great value"to-"\vit, of five hundred dollars ($50'0.00),which
they unjustly detain from him; for this, to-wit: That on or
about J a'nuary 21, 1935, said plaintiff, as agent for Allied
Store Utilities Company sold said defendants various equip-
ment consisting of ammonia coils, wrapping shelf, stands,
chopper blocks and refrigeration counters, which were in due
course duly delivered to said defendants, pursua'nt to said
sale agreement; that as a part and parcel of said sale trans-
action defendants agreed to deliver to said plaintiff, in his in-
dividual capacity, three used Russman-Ligonier freezer coun-
ters, for 'which said used freezer counters defendants were
allowed substantiai credit on the purchase price of said equip-
ment heretofore described as having been purchased oli Janu-
ary 21, 1935, said 'plaintiff furnishing said credit in his in-

dividual capacity and personally accou'nting to AI-
page 2 ~ lied Store Utilities Company for said credit so given

said defendants; yet the said defendants, although
they were afterwards requested by said plaintiff so to do,
Ilath not as yet delivered the said goods and chattels, or
any of them, or any part thereof unto the said plaintiff, who
is entitled to recover the same, and has the present right of
possession, but hath hitherto wholly neglected and refused,
and still doth neglect and refuse so to do, and still wrong-
fully and unjustly detains the same from the said plaintiff,
to the damage of the said plaintiff of two hundred and fifty
dollars ($250.CO)a'nd therefore he institutes this action.

ROBERT M. DUNVILLE.
By GRASTY CREWS, Counsel.

having' been regularly matured at

And at another day, to-wit: At a Corporation
Court of Danville, held at the Courthouse thereof

on the 10th day of June, 1935, being the day and year first
herein mentioned.

GRASTY CREvVS, p. q.
Whereupon said cause

Rules:
page 3 ~

This day qame the parties by their Attorneys, thereupon
the said defendants filed a written Plea of Non Detinet, and

, of this they put themselves upon the Country and the plain-
tiff doth the like.
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\iVhereupon came a jury, to-wit: E. C. Thacker, H. L.
Ramey, W. L. Hodnett, J. W. Jaudon, H. H. Norton, H. R.
J ones, and C. F. Tucker, who being eleQted tried and sworn
according to law, well and truly to try the issue joined and
havi:ng heard the evidence, upon their oath do say, "\iV e the
jury find that the defendant unalwfully detains from the plain-
tiff Three used Hussmann-Ligonier Freezer Containers, and
we find that the altei'native valne of said Articles at $350.00
and assess damages in plaintiff's favor the detention of said
Articles at $125.00" .
.\iVhereurion the said defendants moved the Court to set

aside said verdict and enter final judgment in their favor or
grant them a new trial on the grounds that the same is con-
tra,ry to the law and the evidence and is .withont evidence to
support it, which motion having been considered by the Court
is overruled.
Therefore it is considered by the Court that the plaintiff

recover of the defendants the Hussmann-Ligonier Counters
aforesaid of the value aforesaid together. with the damages
of the plaintiff asse::,;sed as' aforesaid, and his costs by him
about his suit in this behalf expended. And the said defend-
a'nt Philip Greenberg in Mercy, &c.
To which action of the Court in overruling the defendants'

motion to set aside said verdict and enter final judgment in
their favor, or grant them a new trial; and in 8'ntering up
judgment on said verdict the said defendants by counsel ex-
cept. ,.
And the said defendants intimating' to the Court their in-

tention to a,pply to the Supreme Court of Appeals of Virginia
for a writ of error ,and .'Nfpersedeas to the judg-

page 4 ~ me.nt aforesaid, it is ordered that the same be sus-
. pended for sixty days, upon the said defendants or
some one for them executing before the Clerk of this Court
bond with approved security in the penalty of $750,00 pay-
able and 'conditioned accordi'ng to law.

WRITTEN PLEA OF NON DETINET.
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page 4% { NOTICE OF APPLICATION. FOR BILL OF
EXCEPTION.

To Grasty Cre,vs, Esquire, Attol'ney of Record for Robert
M. Dunville:

Take notice that on the 19th day of July, 1935, at 10':00, '. .A. M. in the offiees of the Honorable Henry C. Leigh, Judge.
of the Corporation Court of the City of Danville, Da:i:lville,
Virginia, I shall tender to the said Judge of the said Court
my Bills of .Exception. in the case in which I am defendant
and your client, Robert M. Dunville, is lJlaintiff, which notice
is given you in compliance with Section 6252 of the Code
of Virginia and Acts Amendatory thereof, and;
Please take further notice that promptly thereafter, I shall

apply to the Clerk of the Corporation Court of the City of
Danville for a transcript of the record in said cause for the
purpose of applying to the Supreme Court of Appeals of
Virginia for a writ of error therein, which notice is givenjn
compliance with Section 3339 of the Code of Virginia and
acts a;mendatory thereof.
Given under my hand this 17th day of.July, 1935.

PHILIP GREENBERG,
By Counsel.

CARTER AND WILJ...JIAMS,Counsel.

I herewith accept legal service of the .above notices this
17th day of July, 1935.

GRASTY CREWS,
Attorney for Robert M. Dunville.

page 5 { BILL OF EXCEPTION NO. 1.

Robert M. Dunville
v.

Philip Greenberg.

Be it remembered that, after the jury was sworn to try
the issue joined in this cause, the nlaintiff to prove il,ndmain-
tain the said issue on his Dart introduced the following evi-
dence: - L

The plaintiff staten that his name was Robert M.Dunville
and as agent of the Allied Store Utilities Company, Distribu-
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tors of the Hussman-Ligoner Products, on the 21st day of
Ja'nuary, 1935,he negotiated a contract between Philip Green-
berg of Danville, Virginia, and the Allied Store Utilities Com-
pany, to sell him certain equipment for l1is fresh meat estab-
lishment for two thousand, three hundred sixty-fiv.e ($2,-
365.0'0)dollars.
The plaintiff stated that the said Company allowed Mr.,

Greenberg eight hundred sixty-five ($865.00) dollars for his
old equipment ,vhich Mr. Greenberg was to ship to Rich~
mond, Virginia, upon receipt of the new equipment. ThiB
contract was signed by Mr. Greenberg and the said Company
by the plaintiff as its agent. The contract in question was in
writing and is as follows:

Page 6 ~ ASSIGNABLE CONTRACT ,OF CONDITIONAL
I SALE.. Original

Allied Stores Utilities Go.
Hussmann-Ligonier Products

240'1N. Leffi!ngwellAve., St. Louis, Mo.

ALLIED STORES UTILITIES CO. (A Missouri Corpora-
tion) (hereinafter called Seller)

Please ship to the IVldersigned at address below, the fol.
lowing chattels, which you hereby agree to sell, and the un- f

dersigned ag-rees to purchase, subject to the terms and con-
ditions hereinafter set forth, which are hereby agreed to:

Sold to Philip Greenberg Street Address , Pine St
City Danville County Pitt sylvania State Va
Ship via Southern \Vhen On Notice Bank American Na-

tional City Danville
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Quantity Model No. Fixture Finish Price

1 F-510 10 & 12 ft. long Re- {With Coils, }
. frigerator Counters Amonia In.Por .

1 F-5i2 Platters, Wrapping Shelves ........
One 2 ft. Rapping Stands .........
2 Four ft. " " 2,365.00...........

- 4-30x30 Blocks ...................
1-1 Hp. Grinder (Large Feed) ......
Allowance for 3 Hussmann ......... 865.00
Cases-CoilsF. O. B., Richmond ....

'" State make of mechanical refrigera-
~ tion to be purchased from others-~ Name ..........................oil
A Meat Cooler .....................
P:i ........ ft. Front ........ ft. Depth
ci ........ ft. Height ................
~ Location entrance door-

Right or left facing front of cooler ...
Store ceiling height ............. ft. Insulation .............
Location coil or ice door .......... Location drain ..........
(Through wall or floor-Right or left-Front, back or side)
The above prices F. O. B., Danville Depot

In Consideration Whereof the undersigned, hereinafter re-
ferred to as Purchaser, agree (s) to pay you or your assigns.
the total of Fiftee'n Hundred $1,500.00 as follows: Cash
paid with order Two Hundred Twenty-Five $225.00. Cash
on arrival $225.00.
The balan{je of said purchase price, to-wit: Twelve Hun-

dred Sev;enty-five$1,275.00 to be paid in Sight Draft monthly
payments evidenced by one promissory installment note bear-
ing i'nterest at the rate of 6% per annum on each installment
after maturity until paid.

Inspectibri:All owed.

This contract is not' effective until accepted and approved
hy an officer at the Home Office of the Seller.
The Seller shall not be responsible for any delay in de.

li\Terycaused by fires, strikes, floods or by any circumstances
or accidents beyond the Seller's -control,and in any such case,
the time for delivery shall be correspondingly extended. The
use of the property described herein for a period of five days
constitutes an acceptance of same as complying with all the
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terms and- specifications of this contract, and all claims for
damage or errors are hereby waived if not filed within the
time stated.
The property shall remain personal property, whether at-

tached to realty or otherwise. The title thereto shall remain
in the Seller until the entire purchase price, including the
above described promissory note, .whichis given not in pay-
ment but solely as further evidence of the indebtedness for.
the bala'nce of said purchase price, shall have been fully paid
in cash.
Subject to the conditions of this agreement, possession is

to be retained by the Purchaser, but the Purchaser agrees to
perform any act necessary to keep the title in the Seller until
final payment is made under this contract; and the Pur-
chaser expressly agrees that until then Purchaser will not,
without the written consent of the Seller, either remove the
property from the above designated premises or sell, mort-
gage or otherwise dispose of Purchaser's interest therein.
The Purchaser will fully insure said property for the benefit

of the Seller as its interest may appear, in standard insur-
ance companies, and will at all times use said property in a
careful and prudent manner. Purchaser shall pay all taxes,
levies, license fees, or assessments imposed thereon by anx
legal authority and if the Seller is required to pay any such
items Purchaser shall reimburse the Seller therefor as part
of the purchase price, before or with the final payment. If

. the property is lost, stolen, destroyed or injured, from any
cause whatsoever, the Purchaser shall be responsible for the
same and shall complete the payments stipulated above. The
Seller's responsibility for the property shall cease upon de-
livery in good condition to the transportation company. THIS
CONTRACT IS NOT SUBJECT TO CANCELLATION.
It is agreed that time and the other terms of this agree-

ment are of the essence, and if Purchaser fails to make a'l1Y
of the payments herein provided ,vhen due, or fails to per-
form each and every of the terms of this agreement, the en-
tire indebtedness hereunder, both principal and interest shall,
at the option of the Seller, and without notice to Purchaser,
become immediately due and payable, and Seller may imme-
diately, with or without notice, and without legal process, en-
ter the premises where the propert~yis located and retake said
property.
It is agreed that the act of Seller in retaking possession

of said goods in any of the above events, shall not constitute
a rescis~ion of this co'ntract or OlJerate in any manner to re-
lease or diminish the liability of-Purchaser for the payment



Philip Greenberg, Inc., etc., v. Robt. M. Dunville. 15

of the unpaid balance of the purchase price, nor in any wise
entitle Purchaser to the return of any payments theretofore
made, and it is expressly agreed that upon so retaking pos-
sessio'n, the Seller shall have the following options:

(a) To accept said property in full satisfaction of all obli-
gations of Purchaser then existing, and retain all payments
made by Purchaser as and for rent of same and as and for
agreed compensation and liquidated damages for Purchaser's
breach. '
(b) To remove, sell and dispose of said property at public

or private sale, with or without notice, and out of the pro-
ceeds of such sale pay all costs and expenses, including rea-
sonable <lttorney's fees, together with the amount due and
unpaid upon the purchase price, rendering the surplus, if
a'ny, to the Purchaser. Seller may purchase at such sale. In
'1ase there is a deficiency, the Purchaser agrees to immedi-
Htely pay the same, with interest.
(c) In addition to the aforesaid rights and remedies, Seller

shall have the right to enforce payment by the Purchaser
of the unpaid balance due on the purchase price by any pro-
ceedi'ngs in law or in equity, and may att~ch or in any way
levy on said property as property of the Purchaser, and shall
have all other rights and be entitled to pursue all otherreme-
dies given by law to a conditional vendor of similar propert}T.
The Purchaser hereby expressly waives all notices, demands,
tenders or other rights not expressly given hereunder,
whether prescribed by statute or otherwise, provided, how-
ever, that if in a'ny state said ,~aiver of the Purchaser shall
be invalid and unenforcible, the Purchaser shall in that event
be given all such notices, demands, tenders or other rights
as are required by law. .
(d) If in any state the rights, powers and remedies of

Seller, upon so retaking possession are prescribed by statute,
Seller in such state may proceed in accordance with such
statute.

It is expressly agreed that if any of the above remedies
are prohibited to Seller by the law of any state, they shall as
to said state be ineffective only to the extent of such prohibi-
tion, without invalidating the remainder of this contract.
It is further agreed that the rights and remedies given the

Seller hereunder are cumulative and not alternative, and that
the enforcement of one remedy Or the commencement of one
proceeding by the Seller shall not constitute an election so
as to bar an enforcement of an}Tother remedy or the com-
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mencement of any other proceeding; that the retaking of the
property by Seller as herein provided shall not deprive Seller
of its right to collect the unpaid balance due, nor shall the
beginning of a suit against Purchaser for any unpaid bal-
ance or any part or installment thereof, or the acceptance of
any note, with or without endorsements thereon to evidence
said indebtedness, prevent the. taking of possession of said
property by the Seller.
Nothing herein contained shall require the Seller to ex-

el'cise any of its options or enforce a'ny of its rights here-
under within any particular period of time, and no act or
omission to act shall be deemed a waiver of any condition
hereunder, unless such waiver shall be in writing, signed by
the Seller.
Purchaser admits notice of the intended :;issignment of this

contract and/or note and agrees that if this contract and/or
note be assigned all payments shall be made to assignee ab-
solutely, hereby waving' all rights now or hereafter existing
in Purchaser's favor against Seller to make any defense,
counterclaim or c.ross-complaint to any demand or action
brought by assignee to recover payments due under this con-
tract and/or upon said note or to recover possession of said
chattels, and Purchaser further agrees that all claims or de-
mands on Purchaser's part against Seller shall be independ-
ent of any action by assig'nee against Purchaser.
ALL PROMISES, VERBAL AGREEMENTS, UNDER-

STANDINGS OH REPRESENTATIONS OF ANY
KIND, PERTAINING TO THIS PURCHASE, AND
NOT CONTAINED HE~EIN, ARE EXPRESSLY
WAIVED, AND THIS INSTRUMENT CONSTITUTES
THE ENTIRI£ AGREEMENT BETWEEN THE
SELLER AND THE PUR,CHASER.
THE PURCHASER HEREBY AUTHORIZES TI-IE

SELLER TO FILL IN THE SERIAL NUMBERS OF
ABOVE EQUIPMENT FOR FILING PURPOSES.
It is further agreed that if any paragraph, provision, clause,

condition or any other part of this. contract shall be invalid
or unenforcible, this wm not invalidate or in any way affect
the remaining provisions, conditions and other parts of this
contract.
This agreement, when accepted, shall be binding upon the

parties hereto, their heirs, executors, administrators, succes-
sors and assigns.

In Witness Whereof, the Purchaser has executed this in-
strument and hereby ackno.wledgesthe receipt of a full, true,
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perfect and complete copy of this instrument, this 21st day of
.Ja:nuary, 1935.

PHILIP GREENBERG.
(Firm or Corporation)

By .
(Individual SignEiHere)

Witness: .
I...........................................

Accepted Jan. 23 1935

ALLIED STORE UTILITIES CO. (Seller)
(HUSSMANN-LIGiONIER PRODUCTS)

.By .
Secretary-Treasurer

I

ALL PAYMENTS ARE TO BE MADE BY CHECK OR
DRAFT PAYABL]D TO THE ORDER OF THE ALLIED
STORE UTILITIES CO'. . -

ROBT. M. DUNVILLE.

HL 15 200 Bles. 2-32 C.

ALLIED STORE UTILITIES ca.
(HUSSMANN-LIGaNIER PRODUCTS)

This Note Given Under Contract of Conditional Sale of
Even Date

$1,275.00' City of Danville State of Va 1-21, 1935

I, we, or either of us, for value received, promise to pay
to the order of the AI-lLIED STORE UTILITIES ca.
$1,275.00'in Sight Draft consecutive monthly installments
being for the sum of $ Casheacfr and the last installment
being for the sum of $ , the first installment being due
on the day of ; , 193.. , and one each of the
remaini'ng installments on the same day of each month there-
.after until all are paid, with interest on each installment after
maturity until paid at the rate of six per cent per annum.
Failure to pay any installment of this note, or to fulfill any
of th~ obligatio'ns herein undertaken, shaH ipso facto without
demand or notice, mature all remaining installments on this



18 Supreme Court of Appeals of Virginia.

note together with interest, costs, and attorney's fee as here-
inafter set out. Should this note not be paid at maturity or
when due or dema:ndable as herein provided, and it be placed
in the hands of an attorney for collection, the makers, en-
dOl;sers, guarantors, and sureties and ~l;\chof them hereby
agree jointly and severally to pay the fees of such attorneys,
which fees are hereby .fixedat fifteen per cent (157'0), on the
amount then due on this note, with interest and costs. De-
mand for payment, protest and notice of dishonor are hereby
waived by all parties.

PHILIP GREENBERG (Seal)
(Sign Here)

.............. ' .... '.' ..... (Seal)

page 7 ~ After the new equipment came, Mr. Greenberg
contended that the equipment was put up with the

screws sent 'with the equipment, causing the scale counter to
fall and damage his scale. Mr. Greenberg refused to ship
the old equipment until some adjustment had been made for
what he. daimedwas defective new equipme'nt.
'.The plaintiff stated that it was the custom of his company
that when an agent sells new equipment, he nmst account to
the company for the purchase price and the old equipment
becomes the property of the agerit; that he had accounted to
the Company for the trade-i'll value of the old equipment ill
in this' case, same having been deducted from his commis-
sions and reserve account, when the goods shipped by Dun-
ville's principal were delivered to Greenberg.

To which said statement of the witness as to the custom
of his company, the defenda'nt by counsel objected to upon
the ground that such a custom was not binding upon the de-
fendant unless he was sho'''"11to have had knowledge of same;
and on the further ground that to admit such evidence would
change the terms and purport of the written contract; which
objection, the Court overruled and the defendant by counsel
excepted.

, ,
Upon cross examination, the plai'ntiff was asked if he had

not had a conference with Mr. Greenberg in the offices of
Carter and Williams, Attorneys, in an effort to adjust the
differences between Mr. Greenberg a:nd his company and if
at. that time, he had claimed that he personally owned the old
equipment or had made any statement to Mr. Greenberg that
he personally owned the said equipment, .to which question
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the plaintiff replied that he did not recall whether or not at
.a conference with Mr. Greenberg and his counsel he had made
any Claim to the property for which he is now suing.

Upon re-direct examination, the plaintiff offered the f01-
lo\ying letter:

ALLIED
STOR,E UTILITIES CO.

HUSSMAN-LIGONIER REFRIGERATORS-STEINER,
PRODUCTS '

General Office, 2401 N. Leffingwell Ave.
SAINT LOUIS MO.

March 14, 1935.

Mr. Robt. M. Dunville

Re: Philip Greenberg
Danville, Va.

Dear Sir:
"VI!e have received your letters of February 25th and March

8th concerning the above transaction and wish to apologize
- for not ans\vering your first letter promptly. However, we
have now gone over the situatio'n carefully and are pleased
to give YOuthe following information.
In the first place, this equipment was sold F. O. B. Dan-

ville, Virginia depot and the contract does not read installed.
Therefore, the responsibility for satisfactorily installing this
equipment rests solely with Mr. Greenberg.
The scale stand on the F line counters were fabricated in

such manner that two screw holes are provided at the top
center of the stand for fastening the sta'nd to the counter and
four screw holes, two on each side, are provided at the bot-
tom for fastening: the bottom of the stand to the counter.
To facilitate shipment, the stand is detached before ship-

ping but a small bag holding six screws is tied to the stand
and there ca:n be no question in anybody's mind that the
screws attached are to be used in applying- that stand to the
counter. Two of the screws are 2:1;2"long and four of the
screws are IV2" long and anybody would know that the two
longest scre"ws are to be applied at the top and the four
shorter screws at the bottom, two on each side. Further-
more, the screw holes are not completely drilled at the factory
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but are only bored sufficiently to start the screw and if the
proper screws are applied in the proper places and the screws
are applied in the proper places and the screws are tightened
up the stand will bear under a far greater weight than a
scale.. ,
It does not seem to us as though this man can. have a:ny

claim against you or oui' Company because it seems as though
he'would have a difficult time proving that because the scale
fell off the case it was due to 90me defect to the equipment
and he would certainly have to prove his charge .

. \lVe do not feel any responsibility but as far as writing
Mr. Greenbe'i'g, this we hesitate to do because he has not
been in touch with us at alL The equipment traded in. on
this job and which is your property, and 'which is being re-
tained by Mr. Greenberg unlawfully would probably be se-
cured more quickly if you handled the situation yourself from
Richmond.
The name of our attorneys representative in Da'nville, Vir-

ginia, is Mr. Grasty Crews, Danville, Virginia, and our at-
torneys here tell us that he is a capable lawyer and would
doubtless be glad to handle your claim. It would be our recom-
mendation that you make official demand upon Mr. Green-
berg for the release of the used equipment you traded in
and then if he refuses to give up the property, place the mat-

ter in the hands of Mr. Crews advising him that70u
pag'e 9 ~ are doing so upon recommendation of our attorneys

in St. Louis, the Credit Clearing House Adjustment
Corporation.
Also, in the event you do place this matter with Mr. Crevvs

please advise us and we will have Credit Clearing' Ho"useAd-
justment ,Corporation ,vrite him a letter asking him to give
your claim special care a'nd attention.
Furthermore, if there is any way that we can assist you

in securing your property, we will be glad to have you write
us again. .

Tt does not seem as though very much benefit would result
by our Company opening up correspondence with Mr. Green~
berg as long as you state that he has already placed the
matter in the ha:nds of his own law'yer, and we believe that
if you turn the matter over to an attorney to represent you
that it will ,'ery likely be possible to straight~n the matter
out without very much difficulty.

Yours very truly,

JE:IK
(Signed) .J. EZEI1L,

Credit Department.
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The witn,ess, C. T. Carter, testified that he had been a sales-
man for the Russman-Ligonier Products for several years;
that it was the custom that when a salesman made a sale of
equipment, in taking in old equipment to become responsible
to the Rouse for the purchase price and that he never men-
tioned the old equipment in th contract made with customer.

At the conclusion of the plaintiff's testimony, the defend-
ant, by coumel, moved the Court to strike out all of the plain-
tiff's evidence upon the round that it was not material to the
issue herein involved and that it showed on its face no con-
:Je"ctionwith the written contract 'filed with it; that the plain-
tiff ,"vasnot entitled to recover in this action; which motio'n,
the court overruled and the defendant, by counsel, excepted.

And the defendant to prove and maintain the said issue
on his part, offered to introduce the following evidence, to-
wit:

The defendant, Philip Greenberg, testified in substance
that he purchased the equipment as per the contract, :filed
as evidence in this cause, from the Allied Store Utilities Com-

pany, Distributors of the Russman-Ligonier Pro-
page 10 ( duets, and agreed to deliver to that company, as

per the t.erms of said cO'ntract.,the goods being sued
for by Robert M. Dunville in his individual capacit.y; That
the new Po'oodspurchased were defective and by reason
of the weakness of their st.ructure, a scale counter especially
ordered and suppOPed t.o be designed for a heavy butcher"s
scale collapsed thereby causing considerable damag~ and that
he took t.he matter up with the Company t.hrough Its agent,
Robert M. Dunville, \vho promised to adjust the matter and
that he has failed to do so. Therefore, the defendant re-
fnsed t.o deliver the goods sued for t.o'the said Company until
such adjustment. was made; that he was never advised by
anyone t.hat the old goods to be ret.urned to the Company were
the property of Robert M. Dunville and that he, Mr. Green-
berg, was awaiting the adjustment of his claim when he was
served with notice of this suit..

UPOll the conclusion of the defendant.'s evidence, the de-
fendant.. QY counsel, renewed his motion to strike out the
plaintiff's evidence for t.he same reasons assigned at. the con-
clusion of the plaintiff's evidence, which motion the court.
overruled and the defendant, by counsel, excepted.
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At the conclusion of the evidence, the Court gave the jury
,the following instructions: .

The Court instructs the jury that if they believe from the
greater ,x/eight of the evidence that the three Hussman-Ligo-
nier Freezer .Counters described in the declaration are the
property of Robert M. Dunville, and that the defendant has
refused to deliver same to him, you should find your ver-
dict for the plaintiff, and if you find your verdict for the plain-
tiff, you must fix the value of the property involved in 'an
mnount not exeeeding five hundred dollars, and in addition

. thereto in your discretion, assess such damages, as
page 11 r you may believe from the evidence, plaintiff has

sustained by their wrongful detention, in a sum not
exceeding two hundred and fifty dollars.

I

To the giving of which instructions; the defendant, by coun-
sel, objected to 'for the reason that the evidence in this cause
does not warrant the giving of any instructions upon which
a recovery for the plaintiff might be had; which motion the
Court overruled and the defendant, by counsel, excepted.

The foregoing was the only instn!ction given by the Court
to the Jury in this cause.

\Vhereupon, the. jury returned a verdict in the following
words and figures, to-wit:

We, the jury find that the defendant unlawfully detains
from the plaintiff three used Hussman-Ligonier Freezel"
Counters, arrd we find that the alternative value of said ar-
ticles at $350.00 and assess damages in plaintiff's favor, the
detention of said articles at $125.00.

C. F. TUCKER, Foreman.

Aft~r the return of said verdict, the defendant, by coun-
sel, moved the Court to set such verdict aside and enter a
final judgment for defendant because such verdict was con-
trary to the law and evidence and beeaus,e the evidence plainly
shows that the plaintiff is not entitled to recovery in this
action; 'which motion the Court overruled and the defenda11t,

'. by counsel, excepted.

The foregoing was the only evidence introduced by either
party. .

/
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The defendant therefore tenders this, his bill of exception
#1 and ask the court to certify that it contains the evidence
and all of the evidence introduced at the trial of the said
cause, and prays. that the same be signed, sealed and made a
part of the record, which is accordingly done. '
Given under my hand and seal this 19th day of July, 1935.

HENRY C. LEIGH,
Judge of the Corporation Court of

Danville; .Virginia.

page 12 r State of Virginia,
City of Danville, to-wit:

I, Otis Bradley, ,Clerk of the.Corporation Court of Danville,
in the State of Virginia, do hereby certify that the foregoing
is a true transcript of the record and judicial proceedings of
said Court in a certain action of DetillvlW lately pending in
said Court between Robert M. Dlinville, plaintiff, and Philip
Greenberg, Inc., &c.,defendants. And I further certify that
the defenda'nts Philip Greenberg, Inc., &c.,has filed with me
a written notice to the plaintiff's Attorney of their intention
to apply for a transcript of said record, which notice has been
duly accepted by Grasty Crews, Attorney for said plaintiff.
Given under my ha'nd this 1st day. of August, 1935.

OTIS BRADLEY, Clerk.

Clerk's Fee for Copy of Record $8.50.

A Copy-Teste:

M. B. WATTS, C. C.

/
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