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STATEMENT OF THE NATURE OF THE CASE AND
MATERIAL PROCEEDINGS IN THE TRIAL COURT

CPM Virginia, LLC (“CPM”) filed a Complaint in the Chesapeake
Circuit Court on March 5, 2013, alleging MJM Golf, LLC (*MJM”) had
breached the Contract for Sale and Purchase of Real Property (“Contract’
or “Purchase Agreement’) for certain property (“Property”) located in
Chesapeake, Virginia, by not paying the deferred purchase price note of
$700,000.00. App. 2-4. Based on the alleged default on the Contract by
MJM, CPM requested the trial court grant specific performance of a
contractual remedy, allowing CPM to repurchase the Property for the
amount of MUM’s “net capital investment.” App. 8, 214.

MJM filed an Answer and Counterclaim, alleging that CPM had
violated the seller’'s environmental warranty provision of the Contract by
failing to comply with the Property’s Conditional Use Permit (“CUP”) and
state environmental regulations. App. 23-26. The CUP and state
regulations mandated 18 inches of soil to be placed over the amended fly
ash. App. 259. Due to CPM’s non-compliance, MJM expended over
$1,500,000.00 to properly cover the fly ash. Therefore, MJM asserted the
equitable defense of set off and recoupment under Virginia Code § 8.01-
422, and requested the trial court find that MJM had spent more than the

amount due on the note to remedy the violation, rule that the note was



extinguished and the deed of trust released, and award money damages to
MJM for any amount spent over the purchase price.

The trial court heard this matter as the fact finder on May 8, 2014.
After the presentation of evidence, the parties submitted trial briefs for the
court’s consideration. The trial court ruled that CPM had violated the
seller’'s environmental warranty in the Contract and MJM had expended a
greater sum than the amount owed under the note, which effectively
extinguished the note and released the deed of trust. The trial court also
held the collateral source rule applied to the specific facts of this case and
consequently awarded MJM damages in the amount of $694,357.60 plus
interest. On November 20, 2014, the trial court entered its final order
further detailing the specific basis for its ruling.

STATEMENT OF FACTS

The Statement of Facts presented by the Appellant in its Brief is
inaccurate and misleading to the Court. MJM’s more accurate recitation,
as supported by the Record, is set forth below.

The matter in controversy deals with a parcel of real property in the
City of Chesapeake that became the Battlefield Golf Club. It is without
dispute that CPM was the developer of the course and owner of the

Property. To move this project forward, Robert DiBerardinis, an employee



of CPM, applied for and obtained a Conditional Use Permit (“CUP”) from
the City of Chesapeake to build the golf course with fly ash. App. 233-41,
529. Subsequently, CPM entered into a contract with Dominion Virginia
Power (“Dominion”) for the utilization of fly ash' generated at Dominion’s
Chesapeake Energy Center to sculpt and shape the golf course. App. 242-
51. Dominion agreed to provide 1,500,000 total tons of fly ash for the golf
course project while paying CPM $4.50 per ton to place and cover the fly
ash. App. 242. Consequently, CPM was paid approximately $6,750,000
over the five years it took to finish the placing of the fly ash. Also as part of
its contract with Dominion, CPM stated affirmatively that it would “comply
with all the stipulations set forth by the City of Chesapeake pertaining to
placement of ash at the Project site.” App. 246. CPM then developed an
Operations Plan? for the project which states the final earthen cover placed
over the fly will consist of 24 total inches of soil (later amended to 18
inches). App. 647.

CPM stands for “Combustion Products Management” and is in the
business of utilizing fly ash for various types of projects. App. 513. Nell

Wallace (“Wallace”), the managing and only member of CPM, is an

' Fly ash is a byproduct of the burning of coal to produce electric power.
% The golf course was originally called Etheridge Greens Golf Course.
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attorney licensed in New York and Florida.® App. 503. Wallace formed an
earlier CPM-named entity in 1997, for the specific purpose of “engaging in
the coal ash business, utilization and disposal.” App. 513. Prior to this
golf course project, Wallace (through that earlier entity) was already
working with Dominion to dispose of excess fly ash. App. 525. Wallace
subsequently created CPM Virginia, LLC for this golf course project. App.
526-27.

MJM was originally formed by Mark Sawyers (“‘Sawyers”), Jason
Hand (“Hand”), and Mike Dorfler (“Dorfler”). App. 82. All three members
shared a common love of golf. App. 83. During rounds of golf, Sawyers,
Hand, and Dorfler discussed the idea of owning a golf course. Id. Sawyers
discussed this idea with Mike Waugh (“Waugh”), a local golf professional
with many years of experience running golf courses. App. 84.

Waugh began looking for an opportunity for MJM and came across
this fly ash golf course project being developed by CPM. App. 85. This
soon led to negotiations with CPM. App. 86. Wallace and Sawyers

handled the negotiations for CPM and MJM, respectively. I1d. MJM did not

® Wallace does not possess a Virginia law license.
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have any knowledge of what work CPM did to the course other than it was
made with fly ash.* App. 87.

A purchase agreement was entered into by CPM and MJM on August
28, 2006, which called for a deferred purchase price of $700,000.00 to be
paid in full by January 1, 2013. App. 212-23. MJM, in turn, was to
complete the sculpted landscape into a playable golf course. Id.

CPM transferred title in fee simple to MJM in a deed recorded at the
Chesapeake Circuit Court. App. 213, 217, 224-26. Also recorded was a
Deed of Trust listing Wallace and Harold Wallace as trustees, as well as a
Deed of Trust note. App. 227-32. The explicit terms of the Deed of Trust
allowed the trustees to institute foreclosure proceedings in the case
of a default. App. 228-29. Additionally, CPM agreed in the Contract to
subordinate its Deed of Trust to a bank loan obtained by MJM for
construction cost, making CPM’s Deed of Trust the second Deed of Trust
on the Property. App. 214. When MJM failed to pay the note, CPM chose
to pursue the alternate contractual remedy of buying the Property back
listed in the Contract as opposed to foreclosing on the Property. App. 214.

CPM’s Statement of Facts alleges that MJM agreed, as part of this

Contract, to assume development of the course, referring to language in

* In fact, none of the initial members of MJM had any experience with golf
course management, nor any experience in dealing with fly ash. App. 83.

5



the Contract. Appellant Br. at 8. This is the first time CPM has made this
allegation, and at no time did CPM preserve this issue in the record. As a
result, this Court should disregard CPM’s assertion. In the alternative,
Exhibit D of the Contract (attached hereto as Exhibit 1 of Appellee’s Brief)
clearly sets forth CPM’s responsibilities—including but not limited to “cover
soil and cover soil placement”™—in the development of the property.
Appellee Br, Ex. 1 at 3. MJM’s activities were outlined on page 3 of Exhibit
1 as follows: “Golf Course construction activities, including but not limited to
Installation of irrigation systems; Construction of permanent access roads
and parking lots; Driving Range construction; Club House and Maintenance
Building construction; Construction of cart paths, tees, fairways, greens and
sand traps; [and] Final Landscaping.” CPM acknowledged that MJM'’s
responsibility was “to make it a playable golf course.” App. 557:18; see
also App. 558:4-559:2.

Closing on the sale occurred on January 30, 2007. App. 222-32. A
second addendum to the Contract allowed CPM to finish the placement

and covering of the fly ash after closing, as required by its contract with



Dominion.®> App. 222-23; see also App. 556-57. Once CPM’s work was
completed, it hired John Blake (“Blake”) to certify compliance with the state
regulations.® App. 103. Prior to CPM hiring him, Blake had absolutely no
experience with fly ash or knowledge of the applicable state regulations.
App. 104. At trial, Blake could not independently remember when he went
to the golf course or what he did. App. 107. Blake also admitted that he
had no recollection of where the samples were taken or the depth of each
individual sample. App. 114. Notwithstanding the foregoing, he then
drafted a letter certifying CPM’s compliance with state regulations. App.
255-56. Blake was never offered as an expert withess, and CPM conceded
at trial that Blake was not an expert witness. App. 119.

Gene Hatcher (“Hatcher”) was called as an expert withess by MJM.
App. 124. Hatcher testified that in his professional opinion, a qualified
geotechnical engineer would have used a systematic procedure in a grid-
pattern such as taking a sample every acre based on a map of the

property. App. 129-30. Hatcher also testified that a geotechnical engineer

® Initially, another company, VFL, was placing and shaping the golf course
after the fly ash was treated with cement or lime kiln dust for binding;
however, CPM was eventually responsible for the shaping of the course, as
well. App. 542-43.

® This contradicts the CPM letter dated January 23, 2007, where it states
“‘Midgette and Associates and John Blake [will] provide confirmation to the
DEQ.” App. 223.



would have kept records of where each hole had been dug and the results
of each sample, which would have been the basis for an opinion on
whether there was enough ground cover. App.127-28. Hatcher’'s opinion
was that arbitrarily digging 20 to 40 holes’ would not have been adequate
to determine the cover depth to a reasonable degree of engineering
certainty. App. 130.

MJM completed construction and opened the Battlefield Golf Club
in October, 2007. App. 160. Within a year from the opening, MJM
discovered that CPM had failed to place 18 inches of topsoil, as required by
its contract with Dominion, the Contract with MJM including the second
addendum, the CUP, and Virginia State law. In July 2008, a severe
thunderstorm washed out a small portion of dirt adjacent to the haul road,
leaving exposed fly ash. App. 139. As a result, the golf superintendent of
the course, Willie Cooper (“Cooper”), was tasked with investigating areas of
concern to determine if there was enough soil cover over the fly ash. App.
142.

At any area of concern, Cooper would go out in all directions until he
found areas with at least 18 inches of soil cover. App. 145. Eventually, it

was discovered that almost every hole on the golf course had areas with

" While having no independent memory of the number of holes he dug,
Blake testified that it could have been in the range of 20 to 40. App. 107.
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less than the required 18 inches of cover. App. 146. In total, about 45
acres of the 217-acre course required additional soil to get to 18 inches of
cover. App. 176, 272-301. As shown at trial through MJM’s exhibits and
testimony, multiple areas had insufficient coverage on fairways and tee
boxes where it was shown that MJM planted grass. App. 159, 167-77, 272-
301. Based on selected portions of the testimony of Waugh and Willie
Cooper, CPM states “the cover was significantly eroded due to washouts
cause by ‘gully washer’ rain storms and MJM’s failure to plant vegetative
cover.” Appellant Br. at 26. But this again is a mischaracterization of the
testimony. Cooper testified under cross examination that the out-of-play
areas of the course had natural cover in the form of weeds. App. 151.
Waugh testified that areas of the course had natural cover, Bermuda grass,
and weeds. App. 177.

From 2009-2013, MJM discovered that 45 acres of the golf course did
not have 18 inches of soil cover. App. 176. In the areas lacking the 18
inches of required topsoil, the shortfall ranged from 3 to 15 inches. App.
272-301. At trial, MJM introduced Exhibit 11, which summarized the
shortfalls in the topsoil on the Golf Course, the amount of replacement

topsoil necessary to bring the property into compliance with the pertinent

environmental regulations and the cost of the additional topsoil. 1d. CPM



stipulated that Exhibit 11 accurately summarized the topsoil shortfall, the
amount of dirt required to remediate that shortfall, and the resulting costs.
App. 175:11-16. In total, approximately 6,050 truckloads of soil, weighing
approximately 108,918 tons, were needed to correct CPM'’s failure to place
the required 18 inches of topsoil cover over the fly ash on the property.
App. 272-301. MJM spent $1,596,212.48 to purchase this topsoil and have
it placed on the property. |d.

After MJM discovered the topsoil cover shortfall, it entered into a
Maintenance Agreement with Dominion on August 5, 2008. App. 497-98.
The Maintenance Agreement stated that “[cloncerns have been raised in
the community regarding the Fly Ash, and the Parties desire to address
these concerns and ensure that the Property is in compliance with relevant
laws and regulations.” App. 497. To address these concerns, Dominion
agreed to “promptly begin to provide MJM with funds to pay for its actual
and verifiable out of pocket expenses reasonably incurred in complying
with the Regulations relative to the Fly Ash.” Id. In exchange, MJM agreed
to “maintain the property in accordance with the Regulations and shall, to
the extent not required by the Regulations, (i) maintain a minimum cover of

18 inches vegetated topsoil over the Fly Ash at all times, and (ii) properly

care for such vegetated cover (e.g. regular watering) in order to insure its
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integrity.” 1d. The agreement further provided that if MJM failed to comply
with these requirements, “Dominion, in addition to any other remedies
available to it at law or in equity, (i) shall have no obligation hereunder, and
(ii) at its election, shall be entitled to an immediate refund of all amounts
paid by Dominion to MJM.” Id.

MJM did not pay the note when it became due because of CPM’s
breach of its obligation to provide 18 inches of soil cover. App. 68, 72.
More specifically, MJM asserted that it no longer owed the money because
of CPM’s material breach of the warranty in the Contract. App. 210-11.

CPM filed suit against MJM seeking specific performance of its
alternate contractual remedy under the Contract to purchase the Property
back from MJM for its “net capital investment.” App. 1-22. MJM denied the
allegations of CPM’s Complaint and filed a Counterclaim seeking set off
and recoupment for the money expended to cure CPM'’s breach. App. 23-
27

After hearing the evidence on May 8, 2014, and considering trial
briefs and arguments, the trial court ruled in favor of MJM, ordered the note

canceled, the Deed of Trust released, and awarded MJM damages in the

amount of $694,357.60 plus interest. App. 735-37.
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PRINCIPLES OF LAW, ARGUMENT AND AUTHORITIES

. The trial court did not err when it applied the collateral source
rule to the facts of this case (Assignment of Error I).

CPM argues that the trial court erred by applying the collateral source
rule to the warranty and indemnity provisions contained in the Purchase
Agreement. Appellant Br. at 14. Throughout its Opening Brief, CPM
quotes various statements from the transcript as being the trial court’s
“ruling”. Not only are the quotes largely out of context, but “[t]his Court has
stated on numerous occasions . . . that trial courts speak only through their
written orders and that such orders are presumed to reflect accurately what

transpired.” See Temple v. Mary Washington Hosp., Inc., 288 Va. 134,

141, 762 S.E.2d 751, 754 (2014) (holding that because trial court’'s order
did not expressly incorporate certain motions, objections, or previous
rulings made by the court, those rulings could not be challenged on
appeal). Accordingly, the Court’'s analysis of whether the trial court
properly applied the collateral source rule in this case must begin and end
with the trial court’s Order.

In its Order, the trial court held that:

the collateral source rule applies to the specific facts of this

case. Specifically, CPM materially breached the Contract, and

MJM incurred substantial monetary obligations to third parties

to remedy that breach. The fact that Dominion advanced funds
to MJM to pay off the debts that MJM incurred as a result of
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CPM’s breach of warranty pursuant to the Maintenance
Agreement . . . is irrelevant to this dispute under the collateral
source rule. Specifically, CPM should not receive a benefit or
credit in any fashion from the advancement of funds pursuant to
the Maintenance Agreement from Dominion to MJM to pay
debts incurred by MJM to cure the warranty breach by CPM. To
hold otherwise would permit a windfall to CPM caused by its
own breach of contract.

App. 736-37, at | 6.
The trial court’s application of the collateral source rule presents a
question of law, which is subject to this Court's de novo review. See

Marcus, Santoro & Kozak, P.C. v. Wu, 274 Va. 743, 749, 652 S.E.2d 777

(2007).

A. The rationale underlying the collateral source rule is one of
balancing the equities—not punishment—and the rule should
be applied where it would prevent a wrongdoer from reaping a
benefit to the detriment of an innocent party, reqardless of
whether the action sounds in tort or contract.

This Court has long recognized the applicability of the collateral

source rule in tort cases. See Acuar v. Letourneau, 260 Va. 180, 188, 531

S.E.2d 316, 320 (2000) (“The collateral source rule is a long-standing
principle in Virginia tort law and has been applied in tort cases for more
than a century.”). Generally, the collateral source rule provides that
‘[clompensation or indemnity received by a tort victim from a source
collateral to the tortfeasor may not be applied as a credit against the

quantum of damages the tortfeasor owes.” See Schickling v. Aspinall, 235
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Va. 472, 474, 369 S.E.2d 172, 174 (1988). One of the recognized
rationales behind the rule is that “[tlhe wrongdoer cannot reap the benefit of

a contract for which the wrongdoer paid no compensation.” Acuar, 260 Va.

at 193, 531 S.E.2d at 323 (citing Baltimore & Ohio R.R. Co. v. Wightman’s

Adm’r, 70 Va. (29 Gratt.) 431, 446 (1877)).
CPM argues that this Court has consistently limited the application of
the collateral source rule to tort actions and has stated anecdotally that the

collateral source rule does not apply to actions ex contractu. See Appellant

Br. at 15. In reality, this Court has never taken the opportunity to address
whether the collateral source rule applies to contract actions. Schickling
235 Va. at 475, 369 S.E. at 174. ("We have never had occasion to consider
whether the collateral source rule applies to contract cases.”) As this Court
noted in its opinion, the facts in Schickling were inapposite to the collateral
source rule. That case was decided on a purely contractual analysis.
However, that analysis does have applicability here.

In Schickling, Aspinall and Schickling executed a Co-Ownership
Agreement under which Aspinall was to receive 95% of the profits and
incur 95% of the losses with the other 5% of profits and losses to be
incurred by Schickling. Id. at 473, 369 S.E. at 173. Schickling rented the

subject property, and having been relocated on his job, a sale was

14



necessitated, which resulted in a loss. |d. The money to cover the loss at
closing was advanced by Schickling from funds he received under the
terms of his Employment Contract with a third-party. 1d. at 473-74, 369
S.E. at 173. Aspinall sought to recover 95% of those funds. Id. at 474,
369 S.E. at 173. The Court held that the sales shortfall was a loss and,
pursuant to the Co-Ownership Agreement, Aspinall was subject to 95% of
the losses, and, therefore, was required reimburse Schickling 95% of
the money used to cover the shortfall. 1d. at 475, 369 S.E. at 174. The
Supreme Court, in holding for Schickling, held that the funds were received
by Schickling pursuant to a contract with a third party, that those parties
never intended for Aspinall to be a third-party beneficiary, and the contract
was wholly unrelated to the co-ownership agreement upon which Aspinall
based his suit against Schickling. Id.

In this case, MJM has received funds from Dominion pursuant to the
Maintenance Agreement, a third-party contract to which CPM is not a party,
nor a contemplated third-party beneficiary. Yet, CPM seeks the benefit of
application of those funds to its own contractual obligations. The
Maintenance Agreement funds have been used by MJM to satisfy a

contractual obligation for which CPM was solely responsible. Under the

express terms of the Purchase Agreement, CPM warranted that it had
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complied with the CUP and State regulations in placing 18 inches of cover
on the Property. The costs of that work were to have been borne by CPM
under its contracts. It failed to do so. Accordingly, the fact that MJM has
received Maintenance Agreement funds to cure CPM’s breach does not
entitte CPM to the benefits of any of those funds to satisfy its contract
obligation with MJM. Just as Aspinall could not utilize the funds from
Schickling’s third-party employment contract to cover the losses for which
he was responsible under the Co-Ownership Agreement, likewise, CPM
cannot utilize the funds received by MJM from Dominion pursuant to the
Management Agreement to satisfy its obligations to deliver a legally-
compliant property under its Purchase Agreement with MJM.

Further, CPM completely ignores the policy behind the collateral
source rule—that a party should be prohibited from gaining a windfall as a
result of its own breach, wrongdoing, or attempt to avoid its contractual
duties. The Court’s ruling in Schickling, and its favorable discussion of the
collateral source rule therein, demonstrates this policy, and while
inapplicable to the facts of the Schickling case, the public policy of the
collateral source rule was correctly held by the trial court to apply to the

specific facts of this case. See App. 736-37, at §] 6.
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CPM also mischaracterizes the application of the collateral source
rule to the facts of this case as being punitive. In support of its position,
CPM cites to Maryland appellate court cases stating “the collateral source
rule is punitive; contractual damages are compensatory.” See Appellant
Br. at 16. To the contrary, this Court has specifically characterized the
collateral source rule as being “consistent with the purpose of

compensatory damages.” See Acuar, 260 Va. at 192, 531 S.E.2d at 323.

The purpose of compensatory damages is to make the victim whole. See

id. The collateral source rule is not designed to inflict punishment; it is
designed as a tool for weighing the equities in favor of the innocent party,
especially where the wrongdoer stands to reap an inequitable windfall.

This Court has recognized that

[tihe collateral source rule is designed to strike a balance
between two competing principles of tort law: (1) a plaintiff is
entitled to compensation sufficient to make him whole, but no
more; and (2) a defendant is liable for all damages
that proximately result from his wrong. A plaintiff who receives a
double recovery for a single tort enjoys a windfall; a defendant
who escapes, in whole or in part, liability for his wrong enjoys a
windfall. Because the law must sanction one windfall and deny
the other, it favors the victim of the wrong rather than the

wrongdoer.

Schickling, 235 Va. at 474-75, 369 S.E.2d at 174. Thus, if any party reaps

a “windfall”, the law requires that the Court favor the victim—MJM.
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Indeed, the record at trial established that the wrongdoer, CPM,

would reap a windfall if it were granted the relief that it sought. Pursuant to

the CPM/Dominion Contract, Dominion agreed to supply CPM with a
minimum of 1,500,000 tons of fly ash between 2002 and 2007 through its
ash management contractor VFL for CPM’s use in the golf course project.
App. 246. Dominion agreed to pay CPM $4.50 per ton of delivered fly ash,

or at least $6,750,000. Id. CPM breached the CPM/Dominion Contract by

failing to place sufficient top soil cover over the fly ash as required by the
Contract and CUP. By failing to comply with the cover requirements, CPM

kept its costs down and its profits up. CPM then breached the warranty

provisions of the Purchase Agreement by continuing its failure to comply
with the cover requirements. As a result of CPM’s breach of the Purchase
Agreement’'s warranty provisions, Dominion is now advancing funds
pursuant to the Maintenance Agreement for MJM to do the same thing that
it already paid CPM to do in the first place.

To grant the relief sought by CPM would violate the policy upheld by
this Court in numerous cases—that a party should be prohibited from
gaining a windfall as a result of its own breach or wrongdoing—regardless
of whether this Court holds that the collateral source rule applies to the

facts of this case. See Schickling, 235 Va. at 474-75, 369 S.E.2d at 174.
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“That the breaching party in these cases is forced to pay damages in line
with the expectations of the parties actually serves the maxim that a party
should not profit more from breach of a contract than its full performance.”

John Munic Enters. v. Laos, 326 P.3d 279, 235 Ariz. 12, 18 (Ariz. Ct. App.

2014).

As demonstrated in further detail below, MJM has suffered extensive
damages as a direct result of CPM’s breach of the warranty provisions in
the Purchase Agreement. Accordingly, the trial court correctly held that

[tlhe fact that Dominion advanced funds to MJM to pay off the
debts that MJM incurred as a result of CPM’s breach of
warranty pursuant to the Maintenance Agreement . . . is
irrelevant to this dispute under the collateral source rule.
Specifically, CPM should not receive a benefit or credit in any
fashion from the advancement of funds pursuant to the
Maintenance Agreement from Dominion to MJM to pay debts
incurred by MJM to cure the warranty breach by CPM. To hold
otherwise would permit a windfall to CPM caused by its own
breach of contract.

App. 736-37, at §] 6.

B. This Court has never completely foreclosed application of the
collateral source rule to contract cases.

There is no blanket prohibition to applying the collateral source rule in
contract actions. Indeed, the Court in Schickling did not advocate a blanket
prohibition—it merely avoided determining whether the collateral source

rule applied to contracts, while applying the same underlying policy to the
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particular facts of that case. A blanket prohibition against applying the
collateral source rule to contract actions is too broad. Rather, application of

the collateral source rule requires a case by case analysis. See, e.9., John

Munic Enters. v. Laos, 326 P.3d 279, 286, 235 Ariz. 12, 19, (Ariz. Ct. App.

2014) (noting that “[p]ersuasive scholarship . . . supports application of

the collateral source rule . . . using a ‘case by case analysis.” (quoting
Remedies § 12.6(4)).
Under certain circumstances, it is appropriate for the court to apply

the collateral source rule to a contract action. Indeed, other jurisdictions

have expressly extended the collateral source rule to actions ex contractu.

See, e.9., NLRB v. Gullett Gin Co., 340 U.S. 361, 364-65, 71 S. Ct. 337

(1951) (declining to deduct unemployment compensation benefits from

back pay award); Structural Metals, Inc. v. S&C Elec. Co., 2013 LEXIS
31226 (W.D. Tx. 2013) (holding that the collateral source rule applied to
breach of warranty action and defendant would not receive a credit from
insurance payments made to insured plaintiff where insurance was
independently procured for plaintiff's own benefit and insurance company

may have subrogation rights); Bangert v. Beeler, 470 So. 2d 817, 818,

1985 Fla. App. LEXIS 14529, at *2, (Fla. Dist. Ct. App. 1st Dist. 1985)

(applying the collateral source rule in a contract action under the rationale
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that the “breaching party should not be rewarded when the wronged party’s
collateral source is wholly independent of the breaching party.”); Hall v.
Miller, 465 A.2d 222, 226, 143 Vt. 135, 143 (Vt. 1983) (“[W]e think the
better rule is that the collateral source rule should apply to actions sounding
in contract, as well as in tort. The breaching party in a contract action or,
as here, a breach of warranty action, may not be a wrongdoer in the same
sense as is a tortfeasor. Nonetheless, as between the two parties, it is
better that the injured plaintiff recover twice than that the breaching

defendant escape liability altogether.”); GNP_Commodities, Inc. v. Walsh

Heffernan Co., 420 N.E.2d 659, 668, 95 lll. App. 3d 966 (lll. App. Ct.

1981) (where contract secured by misrepresentations of breaching party,
“no reason [exists] why the collateral source rule should not apply to bar
defendants from reducing damages by proof that plaintiff has been
compensated from a source to which they have not contributed”).
Furthermore, the cases relied upon by CPM in its Opening Brief are
factually dissimilar from the case at bar. Each of the cases cited by CPM
involved a straight breach of contract action. See Appellant Br. at 14-15.

On the contrary, this action is in one of breach of warranty provisions—

specifically, CPM warranted to MJM that it had complied with “all applicable

federal, state and local laws, regulations, ordinances.” App. 216, at
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T VII(B). This was a misrepresentation and a breach of the warranty
provisions in the Contract. The warranty provisions survived closing, and
the breach of those warranties was ongoing. MJM was required to obtain
funds from a third party to remedy CPM'’s breach of warranty.

A blanket prohibition would strip the courts of their ability to weigh the
equities. See Acuar, 260 Va. at 193, 531 S.E.2d at 323 (“The wrongdoer
cannot reap the benefit of a contract for which the wrongdoer paid no
compensation.”). Furthermore, if a blanket prohibition were adopted, as
advocated by CPM, courts would be foreclosed from considering
application of the collateral source rule to contract cases with facts that
demonstrate the breaching conduct involved is tortious in nature.

Breach of warranty actions sound in both contract and tort. See, e.q.,

E.l. Du Pont Nemours & Co. v. Univ. Moulded Prods. Corp., 191 Va. 525,

535, 62 S.E.2d 233, 236 (1950) (“Here the action is based upon a breach
of warranty, and, while the complainant may, if he chooses, waive the tort
and sue upon contract, he is equally at liberty, where there is a breach of

warranty, to sue in tort. . . .” (quoting Std. Paint Co. v. E.K. Vietor & Co.,

120 Va. 595, 602, 91 S.E. 752, 755 (1917))). In deciding whether to apply
the collateral source rule to a breach of warranty action, the court in Hall v.

Miller specifically held:
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[W]e think the better rule is that the collateral source rule should

apply to actions sounding in contract, as well as in tort. The

breaching party in a contract action or, as here, a breach of

warranty action, may not be a wrongdoer in the same sense as

is a tortfeasor. Nonetheless, as between the two parties, it is

better that the injured plaintiff recover twice than that the

breaching defendant escape liability altogether.
Hall, 465 A.2d at 226, 143 Vt. at 143.

In that case, the plaintiff dairy farmers purchased certain cattle from
the defendants, who operated a cattle dealership in Vermont. Id. at 222,
143 Vt. at 138. The cattle were expected to calve and would thereafter be
used as milk cows; however, the cattle became sick with brucellosis and
were required by the state to be sold for slaughter. |d. Pursuant to a state
and federal indemnification program, the plaintiffs received a total payment
of $9,275.50 for their loss. 1d. at 226, 143 Vt. at 142. The plaintiffs brought
suit against the defendants, alleging inter alia breach of implied warranty.
Id. The defendants asserted that any recovery should be reduced by the
amount received by the plaintiffs through the governmental indemnification
program. Id. Using the rationale referenced above, the court applied the
collateral source rule and held that the “defendants here may not offset

their adverse judgment by the amount plaintiffs recovered from sources

wholly independent from the defendants.” Id. at 227, 143 Vt. at 144.
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If the Court were to adopt CPM’s position that there should be a
blanket prohibition for contract cases, courts would not be able to exercise
discretion in weighing the equities to determine whether the collateral
source rule applies to a given set of facts. This is concerning, especially in

warranty cases that sound in both contract and tort. See E.l. Du Pont

Nemours & Co., 191 Va. at 535, 62 S.E.2d at 236.

This Court should rule that the collateral source rule should be
applied on a case by case basis and, specifically, that the collateral source
rule applies to the facts of this case.

C. The evidence at trial established that MJM incurred significant
expenses to remedy CPM'’s breach.

CPM also claims that the collateral source rule is not applicable to the
indemnification clause in the Purchase Agreement because MJM did not
prove that it sustained any damages. In Section VIII(B) of the Purchase
Agreement, CPM agreed to “hold harmless Buyer against any and all

claims, losses, liabilities, damages, penalties, expenses which Buyer may

incur as a result of any violation of this paragraph.” App. 216. (emphasis
added). The evidence at trial established that that MJM incurred the
expenses to remedy CPM’s breach, as MJM, not Dominion, “became

legally obligated to pay” each of the invoices. See Va. Farm Bureau Mut.

Ins. Co. v. Hodges, 238 Va. 692, 696, 385 S.E.2d 612, 614 (1989)
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(“An expense is . . . ‘incurred’ . . . when one has paid it or becomes legally
obligated to pay it.”). Indeed, Trial Exhibits 11 through 17 clearly
demonstrate that MJM—not Dominion—was the contracting party for each
and every one of the numerous invoices for expenses MJM incurred
throughout the years in remedying CPM’s breach. Dominion was never
legally obligated to pay any of the invoiced expenses.?® CPM is not entitled
to claim a benefit based upon a wholly separate and distinct contract
between MJM and Dominion to which CPM is not a party or third party

benficiary. See Schickling, 235 Va. at 475, 369 S.E.2d at 174.

The source of the funds paid by MJM to remedy CPM’s breach is
irrelevant to this case. Indeed, the trial court so held. See App. 736-37, at
16 (“The fact that Dominion advanced funds to MJM to pay off the debts
that MJM incurred as a result of CPM’s breach of warranty pursuant to the
Maintenance Agreement . . . is irrelevant to this dispute under the collateral
source rule.”). The Maintenance Agreement contains nothing that can lead
a reasonable person to believe that Dominion accepted any legal

responsibility to pay any supplier or contractors for the work being done.

® While MJM maintains that it has incurred expenses and the advances
made by Dominion are neither relevant nor gratuitous, other jurisdictions
have recognized that a “gift” can serve as a collateral source. See, e.q.,
Hurd v. Nelson, 714 P.2d 767, 771 (Wyo. 1986) (holding that gratuitous
work performed by a church was a collateral source and would not diminish
the defendant’s liability where it would result in an inequity).
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App. 497-98. MJM provided “actual and verifiable out of pocket expenses
reasonably incurred in complying with the Regulations relative to the Fly
Ash”, and upon doing so, Dominion provided funds to MJM, retaining its
right to recover the funds from MJM in the future. App. 497. The crucial and
pertinent fact is that CPM breached the warranty provisions in the
Purchase Agreement, resulting in MJM incurring expenses in excess of
$1.5 Million. Therefore, the circuit court correctly held that MJM is entitled
to have its contractual debt to CPM extinguished and satisfied by way a set
off, and is entitled to a recoupment in the amount of no less than
$684,357.60, plus interest and costs. See also App. 272-495.

Furthermore, far from demonstrating that MJM did not experience any
damages as a result of CPM’s breach, the Maintenance Agreement
between MJM and Dominion actually demonstrates that MJM suffered
damages. Specifically, had CPM performed its obligations under the
Purchase Agreement, the Property that MJM received would have been in
full compliance with applicable rules and regulations. MJM’s duty was then
to maintain the Property in accordance with the relevant state regulations.
See 9 VAC 20-85-60 (stating that “[tlhe owner or operator of the fossil fuel
combustion products site who violates any provision of this chapter,”

including the 18-inch cover requirement of 9 VAC 20-85-120, “will be
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considered to be operating an unpermitted facility as provided for in 9 VAC
20-81-40 of the Solid Waste Management Regulations and shall be
required to either obtain a permit as required by Part V or close under Part
[l of 9 VAC 20-81%).

Because CPM breached its contract with MJM, MJM was forced to
enter into the Maintenance Agreement with Dominion in order to meet its
obligations under 9 VAC 20-85-60. In the agreement, MJM gave valuable
consideration to Dominion in exchange for Dominion’s payments
thereunder. Specifically, MJM agreed to pay Dominion liquidated damages
equal to the payments made by Dominion should MJM thereafter fail to
maintain the property in accordance with the state regulations. App. 497-
98 (“The failure of MJM to comply with the provisions of paragraph shall be
a material default under this Agreement in which event Dominion . . . shall
be entitled to an immediate refund of all amounts paid by Dominion to
MJM.”). At the time of trial, that contingent financial liability totaled
approximately $1.5 million. (App. 189:13-17, 272-301.) This duty to
Dominion and the corresponding contingent future liability would not have
existed but for CPM’s breach of contract. Thus, MJM proved at trial that
CPM’s breach placed MJM in a worse position than it would have been had

CPM performed its obligations.

27



CPM did not introduce any evidence at trial to dispute MJM'’s
calculations of its damages, and post-trial, it stipulated to the amount. App.
77:5-13, 735-38 (containing the trail court’s final order and its finding that
“CPM is liable to MJM in the sum of $694,357.60 for damages over and
above the amount necessary to set off the pre-existing $700,000.00 debt”),
739-54 (containing CPM’s “Exceptions to Trial Order” and failing to object
to the trial court’s calculation of MJM’s damages).

Given CPM’s failure to present such evidence at trial or to object to
the trial court’s findings with regard to the magnitude of MJM’s damages,
the only question before this Court on appeal is whether MJM proved that
CPM’s breach caused it damages sufficient to satisfy the elements of its

breach of contract Counterclaim. McDonald v. Commonwealth, 274 Va.

249, 255, 645 S.E.2d 918, 921 (2007). The record proves sufficient
damages were incurred and CPM, has demonstrated no basis to overturn
the trial court’s finding in this regard.

Il. The Trial Court’s factual determination that CPM failed to place
18 inches of soil cover on the Property is supported by the
evidence (Assignment of Error Il).

Whether CPM breached the warranty requirements in the Contract by

failing to place the required 18 inches of topsoil on top of the fly ash on the

Property is a question of fact reviewed by this Court only for clear error,
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and the Court “must give due weight to inferences drawn from those factual

findings.” See Commonwealth v. Redmond, 264 Va. 321, 327, 568 S.E.2d

695, 698 (2002). “The factual findings of the trial court are accepted unless

plainly wrong or without supporting evidence.” Dorsey v. Commonwealth,

2007 Va. App. LEXIS 176, at *2 (Ct. App. 2007). The trial court’s findings
are entitled to great deference because the trial court is in the best position
to evaluate the demeanor of the withesses and determine what weight to

give the evidence. See, e.g., Sapp v. Commonwealth, 263 Va. 415, 427,

559 S.E.2d 645, 651 (2002) (“[T]he trial court is in a unique position to
evaluate the demeanor of the witness, and after proper inquiry, the decision

of the trial court is entitled to great deference.”); see also Addison v.

Commonwealth, 224 Va. 713, 718, 299 S.E.2d 521, 524 (1983) (A “trial

court [i]s in a unique position to resolve the conflictsin [withesses’]
testimony.”). “The proper standard in reviewing the sufficiency of the
evidence on this question of fact requires that the evidence be viewed in
the light most favorable to the . . . prevailing party below, granting to it all
reasonable inferences, and the judgment of the trial court must be affirmed
unless it appears that it is plainly wrong, or without evidence to support it.”

Beavers v. Commonwealth, 245 Va. 268, 281-82, 427 S.E.2d 411, 421

(1993) (citing Va. Code § 8.01-680).
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MJM established at trial that since the summer of 2008, almost every
hole on the golf course has been found to have areas with less than the
required 18 inches of soil. App. 146, 272-301. In total, about 45 acres of
the 160-acre playing of the golf course required additional soil cover. App.
176, 272-301. At trial, the only evidence relied upon by CPM to counter
MJM’s evidence of the breach of warranty was Blake’s letter,” which was
totally unsupported by corroborating evidence. App. 255.

CPM had an affirmative responsibility under its contracts with both
Dominion and MJM to meet the requirements of the CUP and state
regulations, which mandate a minimum of 18 inches of earthen cover. App.
212-23, 259. Blake arbitrarily sampled a minimal unknown number of
spots'® on the 217-acre course in order to determine compliance. App.
106-07. He then drafted a letter to the DEQ, in which he certified CPM’s
compliance. App. 255. Blake further testified that he did not have any
records showing where the samples were taken or the results of

each sample. App. 110. Blake had no independent recollection of the

° Blake was never proffered nor qualified to testify as an expert. Indeed,
MJM called Blake during its case in chief to further demonstrate CPM’s
non-compliance with the state regulations and breach of warranty. App.
119.

' Blake had no independent recollection of how many holes he had dug,
but estimated 20 to 40 based upon what he had heard prior in the
proceeding. App. 107:4-12.
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inspections he described in his letter to DEQ certifying compliance with
state regulations or even how many holes he dug for samples. App. 107-
08.

Waugh testified that he was present when Blake took a number of
samples in 2007, but that the samples were done in the general area of the
practice range and the first hole, as opposed to Blake’s claim that he took
samples without rhyme or reason throughout the course. App. 106, 160,
277. The record further reflects that the practice range area was found to
be short of cover, and MJM had to add an average of 8 inches of soil in that
area. App. 277.

Gene Hatcher with Timmons Group in Richmond, Virginia, testified on
behalf of MJM as an expert witness in the area of geotechnical
engineering. App. 124. Hatcher visited the golf course in 2014, and is
familiar with Virginia’s requirements concerning the use of coal combustion
by-products App. 124-25. He testified that a qualified geotechnical
engineer would have systematically gone about determining how many
holes to dig by using a grid with a pattern to block off the Property. App.
126, 130. He further stated it was not unreasonable to dig at least one hole
per acre App. 107. Hatcher’s expert opinion was that it would have been

proper to utilize a map of the Property or GPS to document the locations of
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the holes, as well as keep a log for recording the results as supporting
documentation App. 130. Hatcher also gave his expert opinion that the
methods used by Blake in arbitrarily digging “20 to 40 holes” for 200 acres
could not be used to determine the depth of the cover on the Property to a
reasonable degree of engineering certainty. App. 127.

The evidence led the trial court to conclude that CPM had indeed
breached the warranty and failed to properly cover the Property with the
required amount of soil. Wallace, testifying as the corporate designee,
stated that it was CPM’s responsibility to place the soil cover. App. 543.
Wallace also testified that once Bobby (“DiBerardinis”)'! left in 2004 or
2005, Wallace did not replace him. App. 550-51. DiBerardinis, as an agent
of CPM, had agreed with the City of Chesapeake that CPM would comply
with the state regulations requiring 18 inches of soil to cover the fly ash
as a condition of the CUP. App. 240. Despite knowing about the
requirements for soil cover under the CUP from the City as well as the state
regulations dealing with soil cover, CPM did not have a procedure to
determine how much soil was placed over the fly ash. App. 566-69. In
fact, CPM relied entirely on its subcontractors to make sure enough soil

was placed without any kind of oversight being performed by CPM. App.

" Bobby refers to Bobby DiBerardinis who was responsible for designing
and constructing the golf course project. App. 528.
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567. Despite having no idea how much cover was being placed over the fly
ash, Wallace agreed to the warranty provision in the Contract stating CPM
has been “fully compliant with all applicable federal, state, and local laws,
regulations, ordinances, including without limitation, environmental laws.”
App. 216.

CPM, while arguing there was insufficient evidence for the trial court
to make the ruling that it did, does not discuss its complete lack of evidence
to show there could be another credible reason for the lack of cover. CPM
relies on unproven theories and speculation as to how the soil cover
became deficient. CPM asserts in its brief that the “MJM failed to present
any evidence that the cover inadequacies in July 2008 were not caused by
erosion or other environmental factors during the intervening year and a
half after the closing.” Appellant Br. at 26-27. CPM’s argument regarding
possible “erosion and environmental factors” fails because it did not
present any evidence that rain or other such factors could actually wash
away over 100,000 tons of topsoil from the Property between the time that
CPM ceased topsoil operations in April 2007 and when MJM first
discovered the shortfall in July 2008. That is, for the trial court to find that
CPM had in fact placed the required 18 inches of topsoil on the Property, it

would need to find that over 100,000 tons of topsoil disappeared in
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the span of a year without MJM’s noticing that fact. Such a finding is
unsupported by the evidence presented at trial and common sense, and
thus provides no basis to overturn the trial court’s judgment in this matter.
CPM also wants this Court to rule that in order to prove that CPM did
not place the 18 inches of soil on the Property, MJM must eliminate the
potential existence of any other reason. This Court has held that, “[w]hen a
plaintiff presents a prima facie case, the burden of producing evidence to
overcome that prima facie case, also referred as to as the burden of

moving forward, shifts to the defendant.” Gibson v. Commonwealth, 287

Va. 311, 756 S.E.2d 460 (2014). In this case, CPM failed to make a Motion
to Strike at the conclusion of MJM’s evidence, consequently failing to
preserve the issue about whether MJM had proven a prima facie case.
Therefore, the only reasonable inference is that CPM itself believed that
MJM had made a prima facie case. At that point, the burden to produce
evidence shifted to CPM to show that the deficiency in the cover was
caused by something other than CPM’s complete lack of performance.
CPM did not produce any other independent evidence and relied
completely on Blake’s letter.

It is clear that the trial court made its credibility determinations about

the witnesses, weighed the evidence produced at trial, and considered
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the post-trial briefs of both parties. The trial court ruled the evidence

established that CPM failed to cover the fly ash with at least 18 inches of

top soil as required by the warranty provisions in the Purchase Agreement;

accordingly, the trial court properly held that CPM’s failure constituted a

breach of warranty. CPM cannot demonstrate in any manner that the trial

court’s ruling was clearly erroneous or plainly wrong, and as such, this

Court should affirm the trial court’s ruling.

lll. The Trial Court correctly interpreted the contract by finding CPM
warranted that 18 inches of soil cover was present on the
Property when it finished placing the fly ash (Assignment of
Error llI).

The law in Virginia is clear that “[b]asic contract interpretation
principles dictate that ‘[wlhen the terms in a contract are clear and

unambiguous, the contract is construed according to its plain meaning.”

Orthopedic & Spine Ctr. v. Muller Martini Mfg. Corp., 61 Va. App. 482, 737

S.E.2d 544 (2013) (quoting Envtl. Staffing Acquisition Corp. v. B & R

Constr. Mgmt., 283 Va. 787, 793, 725 S.E.2d 550 (2012)) (citation omitted).

A question of a trial court’s interpretation of a contract is a question of law

and is reviewed de novo. Schuiling v. Harris, 286 Va. 187, 192, 747 S.E.2d

833, 836 (2013). The Court in Schuiling instructed that:
[tihe question for the court is what did the parties agree to as

evidenced by their contract. The guiding light in the
construction of a contract is the intention of the parties as
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expressed by them in the words they have used, and courts are
bound to say that the parties intended what the written
instrument plainly declares.

Id. at 192-193 (quoting Wilson v. Holyfield, 227 Va. 184, 187, 313 S.E.2d

396, 398 (1984) (citation omitted).
Paragraph X.I. of the Contract provides: “The parties agree that the

provisions of this contract and any collateral contract shall survive closing

and not be deemed merged into the deed of conveyance.” App. 218
(emphasis added). Wallace, a licensed attorney and managing member of
CPM, negotiated the Contract on behalf of CPM and executed the Contract
and Deed of Conveyance as its managing member. App. 212-23. There
can be no dispute that CPM agreed to all the provisions of the Contract,
including the extensive environmental warranties (Paragraph VIII(B)), which
were in full effect after CPM completed the placement of fly ash, and are
currently in effect now.

Contrary to CPM’s assertions, the trial court did not “insert” any
warranties into the Contract. The trial court ruled that CPM had breached
the warranty provisions in the Contract that “require[d] 18 inches of topsoil
on top of the amended ash on the property as mandated by the Conditional
Use Permit and state regulations.” App. 736. As part of the Contract, CPM

warranted that “any activity involving the same has been fully compliant
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with all applicable federal, state and local laws, regulations, ordinances|.]”
App. 216. MJM had requested this warranty, and CPM agreed to it. App.
Id. The “applicable federal, state and local laws, regulations, ordinances”
included the requirement that there be no less than 18 inches of dirt cover
over the layer of fly ash. App. 259, 269. The trial court was not “inserting”
any warranties into the Contract; rather, it was identifying the specific
conditions and regulations that CPM breached.

CPM asserts the warranty provisions of the Contract are trumped by
the Due Diligence clause of the Contract despite agreeing that the
provisions of the Contract would survive closing. App. 218. If this Court
were to accept CPM'’s argument on this issue, every contract with a due
diligence clause would become an “As-Is” contract, notwithstanding its
inclusion of specific warranties surviving closing.

This Court addressed the issue of collateral agreements surviving the

entry of the deed in Abi-Najm v. Concord Condo, LLC, 280 Va. 350, 699

S.E.2d 483 (2010). The plaintiff in that case had a contract for a specific
kind of flooring to be installed in the condos it purchased, and the
defendant breached the express terms of the contract by failing to use the
specific kind of flooring that was agreed upon. Id. The Court held that

deeds are merely instruments to transfer title and the flooring agreement
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entered into by the parties, in that case, did not “affect the validity of the
title conveyed, is not addressed in the deed, and does not conflict with the

terms of the deed.” 1d. (citing Beck v. Smith, 260 Va. 452, 538 S.E.2d 312

(2000). Indeed, in Beck, there was a specific provision in the contract that
stated the representations and warranties of the seller would be merged
into the deed. Beck, 260 Va. at 455. Despite the language of the contract,
the Court in Beck felt that the agreement “regarding the impact of utility
easements on the intended use of the property was collateral to the
transfer of title, was not merged into the deed, and survived the execution
of the deed.” Id. at 456. The environmental warranties in the Contract
between CPM and MJM meet the three factors cited by Beck and Abi-Najm
and, therefore, would have survived the closing of the Contract and the
endorsement of the deed, even if not specifically stated in the terms of the
Contract.

For the first time, CPM now argues that the “survival clause does not
transform warranties of present condition into warranties of future
performance.” Appellant Br. at 30. CPM additionally states that MJM
agreed to accept responsibility for activities dealing with the fly ash on the
Property. Id. at 31. These contentions are meritless. These arguments

are raised for the first time in the Brief and neither issue was preserved at
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the trial nor in CPM’s Exceptions to the Trial Court Order. App. 32-2009,
739-54. This Court has stated multiple times that failure to timely preserve
an issue on the record is deemed to have been waived and cannot be
raised on appeal. Va. Sup. Ct. R. 5:25. The record clearly delineates the
responsibility of MJM and CPM with regards to the Property, as stated on
pages 5 through 6 of this Brief. See also Appellee Br., Ex. 1, at 3. CPM
was the sole party responsible for the soil cover. Id.; see also App. 556:7-
12,

Another meritless CPM argument asserts that the trial court erred by
holding that “18 inches of topsoil cover was ‘mandated by the Conditional
Use Permit and state regulations’ prior to the contract closing.” Appellant
Br. at 32. The evidence at trial establishes, without a doubt, that CPM
knew at all times about the requirements of the CUP, state regulations, and
Operations Plan, both before closing and in conjunction with its continued
post-closing construction activities. App. 541-59, 647. Additionally, CPM
did not even have a procedure to determine how much soil had been

placed during its construction activities. App. 567.
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CONCLUSION

For the foregoing reasons, the trial court’s decision should be
affirmed.
Respectfully submitted,

B;f ffﬁ»:
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Richard H. Matthews, VSB #16318
Andrew D. Kubovcik, VSB #47062
Kristen R. Jurjevich, VSB #80532
PENDER & COWARD, P.C.
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Chesapeake, VA 23322

Telephone: 757-490-2900

Facsimile: 757-497-1914
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40



CERTIFICATE

| hereby certify that on the 13th day of August, 2015, in compliance
with Rule 5:26(h), one electronic copy of the foregoing Brief of Appellee
was filed, via VACES, and ten bound copes were hand-filed with the Clerk
of the Supreme Court of Virginia. On this same day, one electronic copy of
the same was served, via email, to the following:

Richard S. Phillips, Esq. (VSB No. 22705)
THE PHILLIPS LAW FIRM, P.A.

22 West Dover Street

Easton, Maryland 21601-8903

(410) 820-4455 (Telephone)

(410) 820-4715 (Facsimile)
dick@wplaw.com

Counsel for Appellant

Richard H. Matthews, Esq.

41



EXRIBIT



JUN 44, 24UU6 24102 1576453755 Page 2
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AGREEMENT BETWEEN
V¥L TECHNOLOGY CORPORATION
AND
CPM VIRGINIA LLC,

THIS AGREEMENT It entered into this 3/ ¥ day of T‘"““w. 2002, betwees VFL
TECHNOLOGY CORPORATION, s Pennzyivania Couporation with offices located mt 16
Hagerty Boulevard, West Cheater, PA 19382 (hereinaRer reforred 10 a5 “VFL"), and CPM
VIRGINIA LLC, & Virginia Limited Liabllity Corporation, with offices focated st 1229
Klogsbury Drive, Chesspenke, Virginin 23322 (berein after refored 1o ax "CPM-Virginia”), .

WITNESSKETH:
WHEREAS, CPM-Virginia has purchased peoperty within tho city limits of Chesaponke,

Virginin sad is planning to construct 3 BOif pourse on this propacty (“Project™ that will requice a
significant vohume of fill muterial; and

WHERKAS, coal combustion fly ash from the xilos and coal combustion fly msiyhottom ash
from thg onesite Iand ] (collectively reforred 1o a8 "Ash") geneorted a1 the Chesapeaks Energy
Center (‘CEC") owned by Virginia Electric and Power Company, that is amended with
spproximately 2% atkaline reagent (guarsnteed minimam of 1.5%), I8 acoeptable fot uss as a fin
mutetizl on the Project; apd

WHEREAS, Virginis Electric and Power Company (the “Company™) ks agreed 10 commit o
minimaim of 7, 500,000 tons of unamended Ash from CEC for use int the Project: and

WHEREAS, Company haz contracted with VFL to provide all Ash management services
Associited with CEC and his anthorized VEL ta supply Ash to the Project; and

WHREREAS, VFL andl CPM-Virgini desiry o mxecute an sgroement that will allow for the Ash
ﬁ'mCBCtobcmiIiMonlhquject; '

NOW, THEREFORE, in considerstion of thy sbave recitals, which are Intorporated hersin, and
for other good and valuable conylderation, the recaipt and sfficiency of which ere beraby
scknowledged, VL and CPM-Virginia sgreo es follows:

SENERAL SCOPE RESPONSIBILITIES

CPM-Virginia sl be responsible for all of the activity required for the development of the
Project, design of the golf course rnd sasociated infrastruchre, peritting, eets and loes]
approvals (tnehuding zoning), overal project nmenagement, enviroumental omplinnue, and

mainuinlog positive civig vommunity relstions CPM-Virginia EXPECts 1o begin receiving Ash
i Muarch 2002,

VEL shall be responsible for the activitics associated with smending the Ash 1o meet the
tpecifications of the iject.tmmpomﬁmoflhunmdadmmlhﬂ’:w site, and placespent
ofthe Ash 4 directed by CPM-Virginia

R ] -' : SR 2
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SPECIFIC $COPE RESPONSIBILITIES
CPM-Virgini

Prior 10 the Prajoct start davy, CPM-Virginia skall privide the following specific items:

Evtablishment of a Quality Awsurance/Quality Control Play that has boen reviewed apd accapted
by VFL, who muy discuss such plan with the Company,

Establishment of a Lend Disturbunos & Erosion/Sediment Control Plan that bas heen feviewed
and approved by the City of ¢ €.

Completion of the Phase | Environments] Asseasmesit for the property to snsure that there are
NO jurisdictional wetlands rogulated under Section 404 of the Clean Water Act in areas being
developed, and that any such aress heve been inveatigated and delineated

Establishment of & Spill Prevention Control & Countermessire Plan that hug hestt reviewed and
sccepted by the apprapriste loos) and/or atate suthoritias {to be cetablished jointly by Crut-
Virginia and VFL).

Documentation from the Virginia Dept. of Games nnd Ialand Fishericn that there are i im

pacts
10 endangered or threatened species (specisically the cancbrake rutlesnake) cesudting from the
Project.

i Documentation from the Dept. of Historic Resouroes thet they will hava s jurisdiction over
development activitien on the sits, _

Recoipt of nl} additional state and ioeal pecnits including but not limited to;

Virginix Polhutam Discharge Eimination System Permit {VPDES)
Sewage Disposl/Septic System Permit*

Groundwaiet Withdraw Permit=+

Construction Permit

Note - *Not required until ¢lub house constraction b irstised, which iz articipated to
begin sometime in 2005.2006.
**Not anticipsted to ba received notil mid 2002

Establishmant of a Long Teom Groundwater Monitoring Plun, a stipulated in item G UP-01-03
of the City Council of the City of Chesapeake Meeting Misutes dated Junie 20, 2001, that has
been reviewod, accepted and approvad by the City of Cheaaperke.

Establishment of an earement ngrocnent with Company, which is satisfactory to Cotupany, to
atlow for instalintion of end access to (st Company's expense) perimetor monitering weks or
othier reasonable environments) moontitoring equipment associxted with the Projoct.
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For the Project duration, CPM.-Vieginia shall provide the Sollowing specific tens:

Completion of the road improvesaents to Cemterville Turnpike and Whittamore Rowd roquired by
City of Chesapeake nyandate stipulated in item G.UP.D1-03 of the June 20, 2001 Meeting
Mirurer (ta be compieted prior to the receipt of amended Ash).

Allnou-nmmmﬁwwﬂbrﬁmm_iect, including but not limitsd to:

Site preparation work

Installation of slorm water and erosion control system

Excavation of two 14 nre sodimentation ponds (approxinate)

Qn-site managenvent of sxeavation spoils

Construction access roads

Utilities for construction

Cover soil and cover sofl placement

Provislon for dust contrel water source located within convenient distancy

Providion for fuel stoesge wod loading (CPM-Vitginia and VFL to discuse Joint facility)

Conunitment to sccept and wtilize 300,000 fons of aerided ash (+/~ 5%) pex year on the Projoct
with an expected monthly wtilization schedute 025,000 fons (+/- 5%4). Total comuitment shall

not excead 1,500,000 tons {actusl utiization schaduls shall be subjeit 1o wasther conditions and
station outages).

Site supervision and 1echsical support for ssh placement activity including but not Brived to:

| Surveying 1o entablish grades and contours
QA/QC wervices to mandtor compaction performance
Milestone nad daily work activity schaduling
- Ay additional site work required to suppon tha amended ash placement schedule

Golf coutse construction sctivifies, including but not limited to:

Instalfatiom of ivigation system

Construction of parmanent necess roads and parking lots
Driving Rangs construction

Ciub Hoose wnd Maintenuace Building constraction

Construction of cart pathw, 1ses, fuirways, greens, and sand traps
Final Landscaping

VL,
For the supply of amendei Ask 10 the Froject, VFL skall provide;

Fermitted processing facility consisting of & pugwill, reagent silo, and dedicated losder kocated ot
the Ash sourve with a oapacity 1o produce 3 minltaurn of 1,500 tons of wrnended Ash per § hour
day. Kacility to include all labor and supetvision roguired fr opesation and mnirtenance,

3
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Commitment to provide 300,000 tons of amended Ash {+7- 5%) pes yoar with an

manthly delivery schedule of 25,000 tons (+- 5%). Toual commitment shall be a minimum of
1,500,000 tons (sctual delivery schedule shall be subject to weather conditions and station
tutages),

Scheduling and purchsing of alkaline reagents (Lime Kil Dust or Ceinent Kiln Dust) required
for the fly ash amendment at an anticipsted rate of approximately 2% {with a guarsiteed
minimuts of 1.5%) in sccardance with the Project specifications.

Quality Aswrrance/Quality Control at th pugmill site to monitor and docurmem that the smended
Ash product is produced in sccordsnce with the Propér reagent content and inoisure contem
Tequirements of the Projest specifications.

Certified weigh scalo and weigh tickets to be utilized to provide a record of the tonnage supplicd
to Project and a basis for payment,

Delivesy of the armended Ash to the Project site in trucks meeting oll ebggulatory requirements for
the transportation of Ash products in the State of Virginie.

For placewet of the smended Ask (ond oiker scrvices as time perwits with the squipment
described briow) ot the Projec aite, FFL shall provide;

One Caterpiller D6 dozer (or tquivalent) with operator, one 84 inch smiooth drum vibratory
compactor with operator, and ome 4,000 gallon water truck with driver.

! Equigment to be utilized primarily for the placement of ametsiod Ash In the cvent that
additional hours of operation are available {not to exveed 40 hours per wesk o & bours per day
or include weekends and holiduys) equipment and personnel muy be utilized for sdditional

services subject to the terms of the attached Memorandum of Understanding Between VFL gnd
CPM duted September 17, 2001

ERICING SCHEDULE

VFL shall provide the sorvices and materials identified in the #ope of work a no oot to CPM-

Virginia. VFL shall compansate CPM-Virginia $ 4.50 for cach ton of aseaded Ash delivered to
the Project.

CPM.-Virginia shall provide & saries of performance bonds for benefit of Company {ooz bond for
each year of the Project) in an amount not less than $350,000 each. The value of the bouds shall
be detormined anmually and prior to the start of each year of thet Project. The vidus of the initial
bond ekall be $330,000 and be adjusted based upon an assessment by VIL & Company of the

ruticipated conxtruction ketivity on March 1 of each yoar theteafer. The Company shall be
named u3 the beneticiary of sty bond payments,

Total compensation to CPM-Virginia shall bo bused upon VEL. certified weigh tickets or other
mutaily agreed upon mothod in the event that the weigh soalt is inoperabla, CPM-Virginia shall

4
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invoice VEL on the 15° day and iast day of each month with pryatént to be rectived for esch
invoice on anet 3O day busis.

Compensation to CEM-Virginia shall ba sdjusted on ar annual basis and shall become effuclnw
Jm I cIf cach year wﬂf the first escalation 1o be implegented Jaskiary |, 2003, Estalation A
shall be tased upon a the Consumes Price Index as published by the United Statee Department o
Labor, Bureau of Labot Statistics, Escalation shall bo catculated from the Consumer Prices Al
Urban Consuriters Index cotump sntitied All Not Seasonally Adjusted ("Al"). The calclstion
shal] be based wpon a baseline date of January 1, 2002,

iewad and subiect to adjustment (“fusl surcharge”) anpually based upon the
oo oo I tbas (CPEL) o i Trscaioa Mo ul (TH)
The fusl shll be added to the compensation rate provided calum is greater
than the m The fusl surcharge sdpustment shall only apply to the fuel portion of the
campensation rate srd b limited to the differential betweon the TME aod AL columny. See
Attachment A included in this Agroemerdt.

TERM
Tho term of this agroement shall be from March 1, 2002 untit Februmy 28, 2007,

DEFAULY

In the event that CPM-Virginia defiuha on its cbligations under this Agroement, CPM-Virginia
grants VEL a fiest right of refusal to puschase the propesty at avnhmpotw xcoed the original

! price of the wiimproved property and CPM-Virginis agrees to expedits auch documents us are
necessary 10 grant this right of first refusal. Defiult sheil be defined as three consscutive months
of non-petformance, nol caused by circumstances outside of CPM-Visginia’s control, and failure
1 remedy within 30 dayr writton notice of defsult by VFL. VL and CPM-Virginia shall meer,
31 0 miniroum, on & momthly bagis at the Project site to review the progress and detesmilne if
performance requircmesds bave been achicved. Progress shall be based upon the project design,
construction schedule and sequence, all of which thall be provided 1o VFL prior to the statt of
the Project, Frogress reports and a three-month projection of uctivity shail be issued 10 YFL
prior 10 each mohthly meeting. Non-performance, which shall be reasonably determined by

VFL, is defined as fhilure to complete the activities identified in the monthly projections, as
modified from time to time.

GENERAL

CPM—Virginia shall take title to the smended Ashupon delivery at the Project sito and assume ali
eaviconmentel linbility associated with the constnaction activities (exeest s it relstes specifically

to the placement of the anmesded Ash), utilization of amended Ash us & fitl material, and
operation of the golf course,

CPM-Virginia and VFL shall agree to papotiste in good fuith to establish terms and conditions
for VFL to pravide secvices it addition to thoce identified in this agresment. {PM-Virginia shalf
provide VEL with 2 findt right of refuzel to provide all sdditionst services that are to be

5
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wshtoitracted by CPM=Virglal , provided VFL perform (hess swvices ot 4 srice consldered
wlmyﬂm.wmnﬁmbudmmmwmuummh "
ipaciansel and oompetint 1o peribm: soek Wrvices.

EPM-Vicyinis shadl vosdory 1o right s tarminarse the piaosmat partion of VL' sope or
romore A aniloyes for caued In the svent thae VFL fails 1 ront she porformancs tekmenta
{cotgmution) of iha sl fisdiond Rt placamant of setded Ask of falfs o et otber
operstiveal or wibty parfimcs reguiresests of iy agrakoaent. VL shudl he nofified in

oF &
writing of (he wnd CPM-Yiegidu'y right 1o Jeeotanty 8l bixsnme effeciive i
.Wl. lmmihuwﬁ‘:mmmwm.

Tha provisiont of this shall be porsriried undis and enfteroid i aonince with the
iwa 8 1o C vtk of Vi gl

“Tha Parties agree that this 131D bo wwject 10 1he satablahmetet of maotuplly agtesd
#pon pasaral 1pen pad ) bk thhe agraed tppa twoma aad condicions shall be muds
part of this agrennint by sddwaism prior to Marh 1, 2002.

1 any peovivion of this Agrenssant 1 held 1o dallegal, lnvmill or unonfrcwily Veder promant o
Ratare levey offictive wiile thin Agtwawwot (s In offect, wich peovision viall e flly wvershie
a0 thiy Agrawosint s, 10 thr o v and without destroviog the Intent baaf, be
comirood and seforced s if ek Hingat, lnvalid, or unenforostin provision fad v
mﬁ-ﬁmhﬂﬂw ing provilons bereofehall vesmas n R} Ry and

TN, WITHNERS WHERBOF, VFL and CPM-Vieginia, by thelr duly seixrisd repeessmativo,
snicln this Agremmnt a3 of the cate et st foith-shoym.

CIM VIRGINIA LLE.

» o :
Mafidlle s
Bats

Mol Wi, Prmbiont

- ' ’/';VA;J-—-
‘ 7 Dyl
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FIRST AMENDMENT TO AGREEMENT

THIS FIRST AMENDMENT is made as of 9% _1 , 2002 by and among VFL
TECHNOLOGY CORPORATIQN, a Pennsylvania corparation ("VFL", CPM VIRGINIA
LLG, a Virginia limited liability company ("CPM-Virginia"), and COMBUSTION
PRODUCTS MANAGEMENT, INC., a New York corporation ("CPM™,

RECITALS

VFL and CPM-Virginia entered into an Agreement dated January 31, 2002 (the
"Agreement”) which, in general, provided for the delivery by VFL of Ash (as defined in
the Agreement) to property owned or to be acquired by CPM-Virginia in Chesapeake,
Virginia to be developed as a golf course (the "Property”).

3. Gray Folkes, Jr. ("Folkes") with the consent of the parties hereto has or wil
acquire the Property. The devsloper of tha Property will now be CPM rather than CPM-

Virginia pursuant to a leasa hatween CPM, as tenant, and Folkes, as landlord dated as
of March 15, 2002 {the "Lease"), :

The parties desire to amend the Agreement to substiute CPM for CPM-Virginia
and to make certain other modifications to the terms of the Agreement.

NOW, THEREFORE, in consideration of the above recitals and other good and
valuable consideration, the receipt and sufficiency are hereby acknowledged, the
parties hereto agree that the Agreement is hereby amended as follows:

1. CPM-Virginia hereby assigns all its rights, duties and obligations under the
Agreement to CPM, and GPM hereby assumes all such rights, duties and

obligations as if CPM were the original party ta the Agreament instead of and
in the place of CPM-Virginia.

2. VFL hereby agrees to the assignment, assumption and substitution set forth
in paragraph 1 above. :

3. Inthe fourth WHEREAS clause, insert the word "amended" between
"supply” and "Ash®,

4. The last sentence on page 2 of the Agreement is herehy amended and
restated in its entirety to read as follows:

“Establishment of an easement agreement with Company, which is
satisfactory to Company, to allow for access by Company, without additional
compensation, to perimeter monitoring wells or other reasonable _
environmental monitoring equipment associated with the Project, which wells

or other equipment shall be installed by Company at its sole cost and
expense.”
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5. In the first paragraph under the heading PRICING SCHEDULE on pags 5,

add to the end of the paragraph the following new sentence :

"In the evant that VFL is no fonger supplying the services identified in the
scopa of work, then VIFL shall compensate CPM $5.50 for each ton of
amended ash delivered to the Project by VFL. "

. In the second paragraph under the heading PRICING SCHEDULE on page 5

of the Agreement,

a) delete from the beginning of the first sentence ;

"CPM Virginia shall provide"

b} add to the bsginning of the first sentence

“The Parlies agree that"
¢) add to the end of the first sentence:

"shall be provided, meeting the requirements of the Project agreement

between CPM and Company, unless an acceptable alternative is agreed {o by
CPM and Company"

d) insert a new third sentence as follows:
"The initial bond shall be posted on or before June 15, 2002.", and
e) add at the end of such paragraph the following new sentence:

"At any time when the required performance bond has not been posted, the
Company shall be entitied to retain from its payments due VFL an amount
aqual to One Dollar ($1.00) per ton of amended Ash delivered to the Project
up 10 & maximum amount equal to the amount of the delinquent performance
band {the "Retainage™). In such event, VFL's obligation to GPM shall be
reduced by the amount of the Retainage. The Retainage shall be paid by the
Company to VFL within 30 days after the first to oceur of {a) the posting of
such required performance bond and (b) satisfactory completion of the
Project. Upon such release of the Retainage by the Cotpany to VFL, VFL

will make payment to CPM in accordance with the provisions of this
Agresment."

7. In the third paragraph under the heading PRICING SCHEDULE on page 6
of the Agreement, insert the following new sentence:

Page 9
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"The compensation to CPM shall be paid as follows: (a) VFL shall pay to

Folkes the then amaunt due for rental under the terms of the Lease; (b)
any amounts remaining shall then be paid to CPM as provided above. For
the first ninety (90} days of this Project, Company shall make best efforts
possible to make payment to VFL on a net fiteen (15) day basis upon
receipt of approved weekly invoicas and in turn, for the same ninety (90)
day project period, VFL shall make best efforts possible to make payment
to CPM on a net fifteen (15) day basis, "

8. In the section entitled "TERM" on page 6 of the Agreement, delete the

words "March 1, 2002 untit February 28, 2007" and substitute "Aprit 1,
2002 until March 31, 2007."

9. Revise the first sentence of the section entitled "DEFAULT" in its entirety
to read as follows: -

"In the event that CPM defaults on it obligations under this Agreement,
CPM grants VFL the right to purchase the property at a value not to

- exceed the original price of the unimproved property and CPM agrees to
execute such documents as are necessary to effect this purchase option.”

10.At the end of the section entitlied "DEFAULT" on page 6 of the Agreement,
insert the following new senfence:

"It shall also be an immediate default hereunder if CPM becomes (a)
unable to pay its dehts as they come due, (b) insolvent, or (c) bankrupt
(including voluntarily or invaluntarily filing or engaging in a reorganization
or other arrangement under applicable bankruptey laws).”

11.In the section entitied "GENERAL", add the following to the end of the first
paragraph :

"This agresment is based upon Dominion Generation's warranty that the CEG
Ash is (1) non-hazardous based upon all federal, state and losal ragulations
and as measured by semi-annual representative samples taken for TGLP
metals analysis, (2) shall be amended by VFL with approximately 1.5%
reagent binder and Dominion shall take reasonable afforts to deliver the
amended Ash to VFL with suffient moisture content so that it can be
compacted to a minimum of 95% of the maximum dry density achievable at
its optimum moisture content in accordance with the Standard Proctor
Mathod, ASTM test designation D 698 under normal operating conditions,
and (3) has been analyzed by URS, an independent third party engineering
firm contrated to perform an environmental assessment of the Project relating
to the use of amended Ash, and that the use of CEC Ash amended with a
minimum of 1.5% cement Kiln dust or lime kiln dust as proposed in the project
specification is an environmentally acceptable application "

Page 10
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12,[n the section entitied "GENERAL", delete the entire paragraph and insert
the following new sentence

"This Agreement shall be subject to the mutually agreed upon general
terms and conditions provided as Attachment “A” to this amendment.”

13. CPM shall provide evidenge of insurance coverage, which shafl remain i

effect for the duration of the Project, satisfactory to VFL, in the following
amoums;

a). Warkers Compensation as required by the statutory benefit
laws of the state where the services are to be performed or as

required by any other state where the employees performing the
services is normally employed;

b). Employers fiability insurance with a total fimit of at least
$2,000,000 each accident for bodily injury by accident and
$2,000,000 each employee for bodily injury by disease;

¢). Commercial general liabifity insurance with & total limit of at
least $2,000,000 per occurrence {occurrence form policy). Such
insurance shall include, but not be limited to, specific coverage for;
i) contractual liability encompagsing the Article entitied Indemnity,
i) personal injury and property damage insurance, i)
productsicomplsted operations liability, and iv) where applicable,

explosion, structure and ground collapse, and underground hazards
coverage; : :

d). Automobile liability insurance cavering bodily injury and
property damage with a total limit of at least $2,000,000 per

accident. Such instrance shall cover liability arising out of any auto
(including owned, hired and non-owned autos).

Before beginning work, CPM shall provide certificates of insurance
to VFL and o Company evidencing CPM's coverage and limits
required by this Agreement, The amount of insurance required
above may be satisfied, at CPM's option, through the purchase by
CPM of a separate excess umbrelia liability policy together with
lower fimit primary underlying insurance. The coverage required in
above shall provide for claims by ona inaured against another such
that, except for the limits of insurance, the coverage shall apply

separately to each insured against whom a claim is made or suit is
brought. ‘
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CPM waives and will require its insurers to waive all rights of
recovery against VFL and Company, its directors, officers and
employeas, whether in contract, tort (including negligence and strict
iiability) or otherwise.

CPM and its authorized subcontractors and assignees shalf cause
their insurers to name VFL and Company, its affiliates and
subsidiaries, and the officers, directors, employees and agents of
each of them, as additional insureds to the extent required
hereunder, but only for liability arising out of GPM's work,

CPM and CPM's insurer agree that each of these policies is
primary with respect to any othar simllar insurance maintained by
VFL or Company. These palicies may not be canceled, non-
renewad or materially changed without giving 30 days prior written
notice to VFL or Company.

14, VFL shall, for the duration that ash placement and other services are
provided by VFL at the Projact site, provided evidence of insurance

coverage, which shall remain in effact for the duration of the Project,
satisfactory to CPM, in the fallowing amounts:

a). Workers Compensation as requirad by the statutory benefit
laws of the state where the services are to be performad or as

required by any other state where the employees performing the
services s normally employed:

b). Employers liability insurance with a total limit of at least
$2,000,000 each accidant for bodity injury by accident and
$2,000,000 each employee for bodily injury by disease:

¢). Commercial general liability insurance with a total limit of at
least $2,000,000 per occurrence {occurrence form policy). Such
insurance shall include, but not be limited to, specific coverage for:
i} contractual liability encompassing the Aticle entitled indemnity,
i) personal injury and property damage insurance, iif)
products/cormpleted operations liability, and lv) where applicable,

explosion, structure and ground collapse, and underground hazards
coverage;

d). Automobile fiability insurance covering bodily injury and
property damage with a total fimit of at least $2,000,000 per

accident. Such insurance shall cover liahility arising out of any auto
(including owned, hired and non-owned autos)

Page 12
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Before beginning work, VFL shall provide cerfificates of insurance
to CPM avidencing VFL's coverage and limits required by this
Agreement, The amount of insurance required above may be
satisfied, at VIFL's option, through the purchase by VFL of a
separate excess umbrella liability policy together with lower limit
primary underlying insurance, The coverage required in above
shall provide for claims by one insured against another such that,
excapt for the limits of insurance, the coverage shall apply

separately to each insured against whom a claim is made or suit s
brought,

VFL waives and will require its insurers to waive all rights of
recovery against CPM, its directors, officers and employees,

whether in contract, tort (including negligence and strict fiability) or
othenwise,

VFL and its authorized subcontractors and assignees shall cause
their insurers to name CPM, its affiliates and subsidiaries, and the
officars, directors, employees and agents of each of them, ag

additional insured to the extent required hereunder, but only for
liability arising out of VFL's work.

- VFL and VFL's insurer agraa that each of these policies is primary

with respect to any other similar insurance maintained by CPM.
These policles may not be canceled, non-renewed or materially
changed without giving 30 days prior written notice to CPM.

IN WITNESS WHEREOF, the parties hereto, by their duly authorized

representatives, execute this Agreement as of the date first set forth above,

VFL TECHNOLOGY CORPORATION

CPMVIRGINIALLC

BY: Combustion Praducts Management, Inc.,
Managing Mem[bj
By: ﬂ/&/ "é 74 ¢

Title: /g’{ 5 ?

Page 13
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COMBUSTION PRODUCTS MANAGEMENT, INC.

By: M Mﬁ%
ks

Title:

COMMONWEALTH QF PENNSYLVANIA:

CITYICOUNTY OF Q Q ;:,ég v S :

The foregoing instrument was acknowledged before me this ‘Tﬁl day of

. , 2002, by thgxm__ as
\ A , of VFL Technolagy Corporation, a Pennsylvania

carporation, on behalf of the corporation.

Notary Public -
T
My Commission Expires: el 1, 2605 - I
P W A s |

. Y a2k

CITYICOUNTY OF T2 miEins

The foregoing instrument was acknowledged before me this / L day of

may 2002, by AJey/ bblhar as
Fatsi don) of CPrt_Vapgmh Ui . as Managing
Member of CPM Virginia LLC, a Virginia limited liability cormpany, on behalf of the
Company.
Notary Public
CONNIE R. CLARK
My Commission Expires: ép/ é:?é:i Nutary Public, Stats of horw York
e Qualtled in Tompking Couty g

{iomisaion Expiras June 12,
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STATE OF NEW YORK:
)
CITY/ICOUNTY OF __"/ Uhf/c‘w

The foregoing instrument was anknowledge ore me this / g day of
o, , 2002, by b , 85

TR of Combustion Products Management, Inc., a New
York corporation, on behalf of the corporation.

(2 e k0l

Notarif Public .
CONNIE B, GLARK

My Commission Expires: é/' 3’/"25 Notary Publfﬁ thgm of New York
i Cualtlled in Tomp i
- Gomnmissign. Exp?ms JE ?l@ 1:: ﬁn%@

HAWVEPCOVCPM-VELAMendment-May 5
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