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Assignments of Error

1. The circuit court erred by granting the demurrer and finding that
the statements asserted in the Amended Complaint were not defamatory
and not actionable because the statements alleged are false, non-opinion
representations that attack Appellants’ reputation and impute conduct to
Appellants which has injured Appellants in their business or profession.
(Joint Appendix (“JA”) 60-64, 200-201, 338, 342-344).

2.  The circuit court erred by granting the demurrer and finding that
the alleged defamatory statements asserted in the Amended Complaint
were protected by legislative immunity because the affirmative defense
cannot be raised by a demurrer without evidence to demonstrate the
requisite elements of the defense, and Bouffault is not entitled to the benefit
of the defense because she is not a member of a legislative body and she
was not engaged in law making activity when she published the
statements. (JA 51-57, 198-200, 338, 342-344).

3.  The circuit court erred in granting the demurrer and finding that
the allegations in the Amended Complaint do not set forth a claim for
tortious interference because Appellant pleaded facts sufficient to state a
prima facie case of tortious interference. (JA 64-68, 202-204, 338, 342-

344).



Statement of the Nature of the Case and Material Proceedings

This case concerns whether a member of an appointed commission,
which is without any legislative authority, and who is not engaged in any
law making activity, can publish false and defamatory statements about a
business owner and her business through email messages from the
member’s private email account, and intentionally interfere with a real
estate contract, to promote the member’s own self-interest, and yet be
absolutely shielded from any liability for the commission member’s
intentional misconduct pursuant to legislative immunity.

Appellants, Plaintiffs below, Gina L. Schaecher and her business,
Happy Tails Development, LLC (“HTDLLC”), were defamed by Appellee,
Robina Rich Bouffault (“Bouffault’) Defendant below, when Bouffault sent
email messages to third parties through which Bouffault asserted that Ms.
Schaecher was a liar, and that she and her business were violating the law
by proposing to develop a rehabilitation facility for companion and farm
animals on a Property located less than a mile away from Bouffault’s
property. Bouffault’s false and defamatory publications, in addition to her
efforts to harass and threaten supporters of Ms. Schaecher’s project,
damaged Ms. Schaecher’s reputation and that of her business and

tortiously interfered with HTDLLC’s Contract to purchase the Property.



On December 2, 2013, Ms. Schaecher and HTDLLC filed their
Complaint against Bouffault asserting defamation and tortious interference
with a contract. (JA 1-21). On December 26, 2013, Bouffault filed a
demurrer to the Complaint and subsequently a supporting brief on April 14,
2013. (JA 22-48). Ms. Schaecher and HTDLLC filed their opposition to the
demurrer on April 30, 2014. (JA 49-89). The circuit court heard argument
on the demurrer on May 7, 2014, and dismissed Ms. Schaecher’s and
HTDLLC's claims for defamation and tortious interference with contract, but
granted leave to file an amended complaint. (JA 99-100).

Ms. Schaecher and HTDLLC filed their Amended Complaint
(hereafter the “Complaint” on May 29, 2014. (JA 101-189). Bouffault
demurrered to the Complaint. (JA 190-195). On July 9, 2014, Ms.
Schaecher and HTDLLC filed their Opposition to Demurrer to First
Amended Complaint & Opposition to Defendant’s Objections to Discovery,
Motion to Quash, Motion for Protective Order and Motion to Stay
Discovery. (JA 196-246).

On July 16, 2014, the circuit court heard argument on Bouffault’s
demurrer (JA 257-340) and granted Bouffault's demurrer. (JA 341). The
circuit court found that the statements were not defamatory and the

statements and actions complained of were committed incident to the



performance of a legislative function and were protected by legislative
immunity. (JA 341). In addition to the arguments stated in Ms.
Schaecher’s and HTDLLC’s opposition brief, and the objections and
arguments raised during the hearing, Ms. Schaecher and HTDLLC filed
their objections to the court’s Order on July 23, 2014, and timely filed their
Notice of Appeal on August 12, 2014. (JA 342-346).

Statement of Facts

Ms. Schaecher is the owner of Happy Tails Development, LLC and is
also an attorney admitted to practice before the Virginia Supreme Court,
the District of Columbia Court of Appeals and the Nebraska Supreme
Court. Ms. Schaecher is also the owner of 3 Dog Farm, LC (“3DF”) which
provides rehabilitation services to companion canines that are displaced
and/or in need of permanent homes. Happy Tails Development, LLC
("HTDLLC") was the contract purchaser of real property identified as 91.35
acres located at the intersection of Route 723 (Old Winchester Road) and
Bellevue Lane, Tax Map Number 20-2-9 Clarke County, Virginia
(hereinafter the “Property”). (JA 101-102).

On or about June 6, 2013, HTDLLC, as contract purchaser, entered a
contract with the Property owners (hereinafter the “Sellers”) to purchase the

Property (hereinafter the “Sales Contract”). HTDLLC entered the Sales



Contract to purchase the Property so that a portion of the Property would
be used to provide rehabilitation services to companion and farm animals
through 3DF. As part of the rehabilitation for companion animals, HTDLLC
intended to board more than five canine animals. (JA 102-103).

The Property is located in an Agricultural-Open Space-Conservation
District (AOC) as defined by Clarke County Zoning Ordinance 3-A-1.
Pursuant to the Clarke County Zoning Ordinances, a boarding kennel of
more than five canine animals is a special use permitted on a property
located in the AOC District pursuant to a special use permit. On or about
August 6, 2013, HTDLLC, as the contract purchaser of the Property,
applied for a special use permit to allow a kennel use on the Property
(hereinafter the “Special Use Permit”). (JA 102-103).

Bouffault, who is the owner of real property located less than one (1)
mile from the Property, had knowledge of the HTDLLC's Sales Contract, as
the HTDLLC's Special Use Permit Application is public record and Bouffault
was notified as a neighboring land owner to the subject Property. (JA 103).
At all relevant times, Bouffault acted in a manner to satisfy her own self-
interest and to intentionally, willfully and recklessly cause harm to Ms.
Schaecher and HTDLLC by defaming and harming their reputations and

tortiously interfering with HTDLLC's Sales Contract to purchase the



Property. (JA 103). Bouffault published false and defamatory statements
concerning Ms. Schaecher, HTDLLC and their intended use of the
Property, to prevent Ms. Schaecher and HTDLLC from establishing a
rescue kennel use on the Property. (JA 103). Bouffault acted individually
through her personal email account to make false, misleading and
defamatory statements to third parties concerning Ms. Schaecher and/or
HTDLLC and their proposed use of the Property with the specific intent to
defame, humiliate and/or damage the reputation of Ms. Schaecher, her
business HTDLLC, and/or to tortiously interfere with HTDLLC's Sales
Contract to purchase the Property and/or to prevent HTDLLC's intended
kennel use of the Property. (JA 103).
AUTHORITIES & ARGUMENTS
. BOUFFAULT’'S STATEMENTS ARE ACTIONABLE

BECAUSE THEY ARE FALSE AND DEFAMATORY UNDER

VIRGINIA LAW, AND THE CIRCUIT COURT’S

DETERMINATION TO THE CONTRARY GRANTING THE

DEMURRER IS ERRONEOUS.

The defamatory statements asserted in the Complaint are actionable.

The circuit court’s determination to the contrary is flawed by the fact that
the court did not apply the law to determine if the requisite elements of a

defamation claim had been met. Instead the circuit court focused on some

self-determined measure of defamation, repeatedly asking Ms. Schaecher



to demonstrate the “sting” of the alleged statement." The circuit court’s
apparent subjective “sting” standard is not the law in Virginia. The alleged
statements are false and defamatory under Virginia law. The circuit court’s
failure to apply the law, and instead applying some “sting” standard to find
that the alleged statements are not defamatory and not actionable, and to
grant the demurrer are reversible error.

A demurrer tests the legal sufficiency of a complaint and admits the
truth of all material facts that are properly plead. Sanchez v. Medicorp
Health Sys., 270 Va. 299, 303, 618 S.E.2d 331 (2005). The facts admitted
are those expressly alleged, those that are impliedly alleged, and those that
may be fairly and justly inferred from the facts alleged. /d. On appeal, a
plaintiff attacking a trial court’s judgment sustaining a demurrer need show
only that the court erred, not that the plaintiff would have prevailed on the
merits of the case. Fuste v. Riverside Healthcare Association, Inc., 265 Va.
127, 132, 575 S.E.2d 858, 861(2003). This Court reviews a circuit court’s
ruling on a demurrer de novo. Webb v. Virginian-Pilot Media Companies,
LLC, 287 Va. 84, 88; 752 S.E.2d 808, 811 (2014).

In Virginia, the elements of defamation are “(1) publication of (2) an

' See JA 279:7-9, JA 285:4-5, JA 287:6-8 (“[Y]ou have to, one, prove it has
a sting if you’re called a liar - - | mean that’s the test, does it have a sting.”);
JA 288:19-20, JA 298:18-19, JA 300:19, JA 326:8-14.



actionable statement with (3) the requisite intent.” Tharpe v. J. Harman
Saunders, 285 Va. 476, 481-82, 737 S.E.2d 890, 892 (2013). To be
actionable, the statement must be both false and defamatory. I/d. Ms.
Schaecher and HTDLLC have asserted that all the alleged defamatory
statements are false, and for the purpose of a demurrer, the circuit court
must have accepted the falsity as alleged. Consequently, the circuit court’s
inquiry should have been on whether the statements were defamatory
under Virginia law.

To defame a person is to attack his or her good name, thereby
injuring his or her reputation. Chapin v. Greve, 787 F. Supp. 557, 562
(E.D. Va. 1992). The established test under Virginia law for divining
whether statements are defamatory is found in Carwile v. Richmond
Newspaper, Inc., 196 Va. 1, 82 S.E.2d 588, 591-92 (1954).

Although varying circumstances often make it
difficult to determine whether particular language is
defamatory, it is a general rule that allegedly
defamatory words are to be taken in their plain and
natural meaning and to be understood by courts
and juries as other people would understand them,
and according to the sense in which they appear to
have been used. . . In determining whether the
words and statements complained of in the instant
case are reasonably capable of the meaning
ascribed to them by innuendo, every fair inference

that may be draw from the pleadings must be
resolved in the plaintiff’s favor.



Carwile, 196 Va. at 7, 82 S.E.2d at 591-92, emphasis added. Under
Virginia law, every false and unauthorized imputation which impute to a
business or professional person conduct which tends to injure her in her
business or profession are actionable as defamation per se. Carwile, 196
Va. at 8, 82 S.E.2d at 592.

Each of the alleged defamatory statements in the Complaint impute
to Ms. Schaecher and/or HTDLLC conduct that injures them in their
business or profession. Ms. Schaecher is a business owner and an
attorney with a law practice in Virginia. Bouffault’s false statements that
Ms. Schaecher is lying, is less than truthful, is violating private restrictive
covenants, is violating local ordinances, has retained a manager who is not
financially responsible and is losing her home, all these statements, directly
attack Ms. Schaecher’s credibility, integrity and reputation as a business
owner and attorney and that of her business by calling her dishonest, a law
breaker and fiscally irresponsible. (JA 103-117).

The false defamatory statements must be read in context. In the
instant case, outside of any planning commission meeting or public
hearing, Bouffault sent email messages from her personal email account
which contained false and defamatory statements about Ms. Schaecher,

calling her a liar and a law breaker, and telling third parties that Ms.



Schaecher’'s proposed project violates private restrictive covenants and
local laws, despite the fact that the Planning Department determined that
the project satisfied the requirements of the local ordinance. (JA 88-89).2

Persons seeking a special use permit should expect that the Board
of Supervisors would consider the proposed project’s compliance with the
relevant criteria contained in the local ordinance. However, persons
seeking a special use permit should not be subjected to completely
unfounded personal attacks on their integrity, reputation, and the financial
condition of their family members through private email messages from
planning commission members outside of any legitimate administrative
function. A planning commission member should not be allowed to make
false, disparaging and defamatory statements to damage the reputation of
a person in private email correspondence in a behind the scenes crusade
to satisfy the member’s own self-interest, not without taking responsibility
for the statements. This is the exact conduct that Virginia’s Freedom of
Information Act seeks to prevent.?

In each of the email messages attached to the Complaint, Bouffault

2 “Staff recommends approval of the special use permit request based on
the Applicant’s proposal meeting the technical requirements of the Zoning
Ordinance.”

s«All meetings of public bodies shall be open . . . No meeting shall be
conducted through telephonic, video, electronic or other communication
means ... "“ Va. Code. § 2.2-3707.

10



directly states or insinuates that Ms. Schaecher, her business HTDLLC,
and/or the proposed resident manager for the business operation, are liars,
in violation of some law, lack integrity, are financial irresponsible or are
otherwise disreputable. (JA 103-117, JA 123-147). Bouffault’s statements
impute a want of integrity or an unfitness to conduct the operation that Ms.
Schaecher and HTDLLC had proposed for the Property. Aside from being
a business owner, Ms. Schaecher is also an attorney, so it should be
apparent that Bouffault's statements that Ms. Schaecher is a liar or in
violation of the law would be directly damaging to Ms. Schaecher’s
reputation in her professional practice as an attorney, a business owner
and the proposed property developer.

Statements are actionable if they have a provably false factual
connotation and thus are capable of being proven true or false. Fuste,
supra. at 132, 575 S.E.2d 858, 861-62 (2003). Each of the defamatory
statements alleged in the Complaint are capable of being proven true or

false and are not statements of opinion.* The defamatory statements were

* “|f a speaker says, ‘In my opinion John Jones is a liar,” he implies a
knowledge of facts which lead to the conclusion that Jones told an untruth.
Even if the speaker states the fact upon which he bases his opinion, if
those facts are either incorrect or incomplete, or if his assessment of them
is erroneous, the statements may still imply a false assertion of fact.
Simply couching such statements in terms of opinion does not dispel these
implications; and the statement, ‘In my opinion Jones is a liar,” can cause

11



published to third parties and in the local newspaper with the intent to
defame and humiliate Ms. Schaecher and her business, HTDLLC. Each of
the statements alleged as defamatory clearly satisfy Ms. Schaecher's and
HTDLLC's burden of pleading:

1. On September 3, 2013, Bouffault published statements to third
parties asserting that Ms. Schaecher’s proposed use for the Property
violated the conditions of a conservation easement on the Property. (JA
104, 123-125). Bouffault made such statements knowing that they were
false, and the falsity of the statements was demonstrated by a letter from
the easement holder confirming the conformance of Ms. Schaecher’s
proposed use with the conditions of the easement. The easement holder’s
approval was already part of the Special Use Permit Application prior to the
easement holder’s letter. It was Bouffault’s false accusations that
necessitated a letter from the easement holder. These statements are
defamatory because Bouffault affirmatively asserts that Ms. Schaecher and
her project are in violation of the conservation easement conditions, and
therefore violating the law. /d. Bouffault is stating that Ms. Schaecher and
HTDLLC are violating the law by virtue of their proposed use of the

Property. There could be no better means of causing community members

as much damage to reputation as the statement, ‘Jones is a liar.”
Milkovich v. Lorain Journal Co., 497 U.S. 1, 21 (1990).

12



to disdain Ms. Schaecher, HTDLLC, and their proposed use of the Property
than to tell the community that the proposed Project violates a conservation
easement, thus violating the law and threatening the environment.

In order to demonstrate that Bouffault’s statements in this regard
were false, Ms. Schaecher and HTDLLC had to require the Property Sellers
to obtain a written statement from the easement holder confirming that the
proposed use of the Property did not violate the conditions of the
easement. (JA 123). The written statement was necessitated directly as a
result of Bouffault's defamatory statements. Previous to Bouffault’s
contentions, the easement holder had verbally confirmed its approval of the
proposed use, which was already part of the public record when Bouffault
made her defamatory statements. Bouffault’s statements were false
statements of fact that she knew would, and that she intended to, harm the
reputation of Ms. Schaecher and her business.

2.  Bouffault’s statements to the Winchester Star on or about
September 4, 2013 are false and defamatory. (JA 104-105). Bouffault's
statements again insinuate that Ms. Schaecher’s proposed use for the
Property violated the conservation easement and constituted noise
pollution. The statements are not opinion because they contain

representations that can be proven true of false. The easement holder had

13



already approved the proposed use of the Property so the statement in this
regard is clearly false.® Clarke County has a sound ordinance with a
stated decibel level. Whether the proposed kennel use would violate the
sound ordinance and constitute noise pollution is a statement of fact that
can be proven or disproven. The statements are defamatory because they
insinuate that Ms. Schaecher and her proposed project are in violation of
the law, and that Ms. Schaecher is acting in a manner that disregards the
law.

3. On September 6, 2013, Bouffault stated that Ms. Schaecher
was not truthful, and insinuated that Ms. Schaecher was operating an
illegal kennel. (JA 105, 127). These statements can easily be proven true
or false and are actionable per se. These statements are defamatory
because they impute that Ms. Schaecher is engaging in an illegal business
operation and is a liar. /d.

4.  On September 6, 2013, Bouffault asserted that the proposed
kennel was in violation of a private restrictive covenant to which Bouffault is

neither a party nor a beneficiary, and urged the involvement of the county

s Exhibit A to the Complaint, is a letter from the Virginia Outdoor Foundation
(“VOF”), the holder of the conservation easement, which clearly states that
the VOF reviewed the potential buyer’s request to have a kennel back in
March 2013. On September 3, 2013, Bouffault is still asserting that the
kennel use is in violation of the VOF easement; even though the VOF
approved the use back in March 2013. (JA 123).

14



attorney in the enforcement of a private restrictive covenant. (JA 106,
130). These statements again can be proven true or false, and are
defamatory because they impute alleged illegal conduct by Ms. Schaecher.
The county cannot enforce private restrictive covenants. Bouffault’s only
purpose in asserting an alleged violation of the restrictive covenants is to
attack Ms. Schaecher’s reputation and that of her business by insinuating
that Ms. Schaecher has no regard for the law.

5. On September 7, 2013, Bouffault asserted again that Ms.
Schaecher and HTDLLC would be breaking the law with the proposed
structure for the Property and that Ms. Schaecher's family would not be
residing on the Property, insinuating that Ms. Schaecher previously lied in
the Special Use Permit Application. (JA 106-107, 132-133). Ms. Schaecher
has asserted that these statements are false because Ms. Schaecher has
consistently represented that her sister and her father would be residing on
the Property. Such a statement of fact can be proven true or false. The
statements are defamatory because Bouffault is insinuating that Ms.
Schaecher previously lied on her Application. Bouffault misrepresents what
Ms. Schaecher said and uses the false statement to suggest that Ms.

Schaecher was not truthful in the Special Use Permit Application. Clearly

15



calling Ms. Schaecher a liar harms her reputation and her credibility within
the community.

6. On September 11, 2013, Bouffault sent another email message
in which she again contended that Ms. Schaecher and HTDLLC were
breaking the law by violating a residential ordinance when the Property is
not located in a residential district, and such ordinance was not part of the
criteria to be considered for review of the Special Use Permit Application.
(JA 107, 135). Bouffault’s continued assertion of an inapplicable ordinance
to support her representation that Ms. Schaecher is violating the law can
serve no other purpose than to damage Ms. Schaecher’s reputation and
credibility. Again, the defamatory statement is made in a private email
message so that Ms. Schaecher and HTDLLC are not in a position to refute
the baseless contention.

7.  On September 29, 2013, Bouffault made defamatory
statements regarding the financial stability of Ms. Schaecher’s proposed
resident manager for the proposed kennel facility. (JA 108, 141). Ms.
Schaecher had identified her sister Mary as the proposed resident manager
for the Project. Bouffault’s statements regarding Ms. Schaecher’s sister’s
alleged inability to pay her mortgage and facing foreclosure, aside from

being false, are defamatory as they harm the reputation of one of the
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persons within the small group of persons associated with the Project.
Clearly it was Bouffault’s intention to tarnish the reputation of the Project by
attacking the character of the proposed kennel’s resident manager.

The exception to the general rule that a plaintiff must establish that
the alleged defamatory statements published were of, or concerning
plaintiff, is if the defamatory language is directed towards a comparatively
small group of persons and is so framed as to make defamatory
imputations against all members of the small or restricted group. Under
this small group theory exception, a member of a small group need not
show that the allegedly defamatory statements were directed specifically at
the member bringing the action to satisfy the "of or concerning" element of
common law defamation. Dean v. Dearing, 263 Va. 485, 561 S.E.2d 686
(2002). Ms. Schaecher's sister was identified as a family member who will
serve as the resident manager. Bouffault’s defamatory statements as to
Ms. Schaecher's selection for the resident manager serve only to further
harm Ms. Schaecher's reputation and that of HTDLLC and its Project.
Bouffault insinuates that the proposed kennel’s resident manager is fiscally
irresponsible and possibly homeless. There can be no other purpose for

Bouffault's statements other than to defame the small group of people,
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namely Ms. Schaecher’s family, who are associated with the proposed
kennel project.

8. On October 3, 2013, Bouffault again states that Ms. Schaecher
and HTDLLC'’s proposed development of the Property violates private
restrictive covenants to which Bouffault is not a party, and the enforcement
of which Bouffault admits is not within the jurisdiction of the county. (JA
108-109, 143-144). Bouffault makes these statements to incite the
neighbors and to insinuate that Ms. Schaecher has no regard for the
restrictions on the Property, and is otherwise violating the law by her
proposed use for the Property. Bouffault’s statements are defamatory
because they impute unlawful conduct to Ms. Schaecher and to the
proposed use of the Property. Bouffault's defamatory statements have
nothing to do with the criteria being considered for the Special Use Permit
or any relevant local ordinance. To the contrary, Bouffault states that Ms.
Schaecher and the HTDLLC project will violate a private covenant, to which
Bouffault is not privy, nor to which is she a beneficiary. Bouffault has no
legal right with respect to the private restrictive covenants, but still asserts
that Ms. Schaecher is violating the covenants so as to ruin Ms.

Schaecher’s reputation among the adjoining landowners.
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9. On October 4, 2013, Bouffault asserted that Ms. Schaecher
called local government officials liars and further asserted that Ms.
Schaecher was lying to government officials and that Ms. Schaecher was
not trustworthy. (JA 109-110, 146). Bouffault’s statements are per se
actionable. Some words are actionable ex vi termini, without any
explanation whatsoever, because they convey the charge in such clear and
unambiguous language that no other possible construction can be put upon
them. Statements charging that plaintiff has been guilty of dishonest acts
or guilty of lying are actionable per se. Poulston v. Rock, 251 Va. 254, 260,
467 S.E.2d 479, 484 (1996); Freedlander v. Edens Broadcasting, Inc., 734
F. Supp. 221 (E.D. Va. 1990); Perk v. Vector Resources Group, Ltd., 253
Va. 310, 485 SE.2d 140 (1997); Tronfeld v. Nationwide Mutual Insurance
Co., 272 Va. 709, 636 S.E.2d 447 (2006).

The false and defamatory statements alleged in the Complaint are
actionable under Virginia law. The circuit court’s failure to apply the law,
determination that the statements were not defamatory or actionable and
dismissal of Appellants’ defamation claims on demurrer were reversible

error.
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. BOUFFAULT’'S STATEMENTS ARE ACTIONABLE AND NOT
PROTECTED OPINION UNDER VIRGINIA LAW.

To the extent that Bouffault has attempted to couch her defamatory
statements within an alleged opinion does not render her defamatory
statements unactionable. The fact that a statement conveys an opinion
does not, by itself, entail that the statement is not defamatory. An opinion
that is laden with factual content may be defamatory. Raytheon Tech.
Servs. Co. v. Hyland, 273 Va. 292, 641 S.E.2d 84, 90-91; see Milovich v.
Lorain Journal Co., 497 U.S. 1, 18 (1990) (noting that an expression of
“opinion” may often imply an assertion of objective fact and consequently
be actionable. A speaker may not protect herself from liability by qualifying
a statement of fact as “my opinion.” Swengler v. Itt Corp. Electro-Optical
Prods. Div., 993 F.2d 1063, 1071 (4" Cir. 1993).

Accordingly, the United States Supreme Court affirmed a judgment
that a statement implying that an attorney was “unethical’ and “capable of
extortion” was a statement of fact that may be actionable. Cretella v.
Kuzminski, 2008 U.S. Dist. LEXIS 42152, *13 citing Harte-Hanks
Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 662 n.3 (1989). Similarly,
this Court has held that a statement that a manager’s performance was
significantly lower than expected was a statement of fact, even though it

implied a judgment. Raytheon Tech. Servs., 273 Va. at 304, 641 S.E.2d at
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91. Even though allegations by a doctor’s patients that they were sexually
assaulted by the doctor were arguably expressions of their opinions about
the treatment that the patients had received, they were published as fact
and without being placed in the context of information that contradicted the
image that those statements conveyed. WJLA-TV v. Levin, 264 Va. 140,
564 S.E.2d 383 (2002). Many courts have regarded accusations of
unlawful activity as statements of fact. Carwile, 196 Va. 1, 82 S.E.2d 588,
591-92. Accordingly, the question for the Court to resolve is whether the
defamatory statements alleged could be shown to be false, whether the
statements are expressed as facts or opinion. Cretella, 2008 U.S. Dist.
LEXIS at *14.

As demonstrated above, all of Bouffault’'s defamatory statements
could be shown to be false. For example, the defamatory statements
concerning Ms. Schaecher’s violation of the conservation easement was
easily demonstrated to be false by the VOF’s letter confirming its approval
of the proposed use for the Property. (JA 104,123). In that same regard,
Bouffault’s contention that Ms. Schaecher is operating an illegal kennel is
easily proven false by Loudoun County public records. There is no basis in
truth or fact for the defamatory statements alleged; and therefore,

Bouffault's statements are actionable.
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. LEGISLATIVE IMMUNITY DOES NOT SHIELD A PERSON
WHO IS NOT A MEMBER OF A LEGISLATIVE BODY NOR
CONDUCTING LEGITIMATE LEGISLATIVE ACTIVITY FROM
LIABILITY FOR INTENTIONAL TORTS.

The circuit court’s determination that legislative immunity is applicable
to shield Bouffault’s intentional misconduct is also erroneous. There was
no evidence before the circuit court to support a finding that Bouffault is a
member of a legislative body engaged in law making activity when she
published the defamatory statements alleged. To the contrary, the record
is clear that Bouffault acted outside of any commission meeting or public
meeting when Ms. Schaecher would have had an opportunity to address
and remedy Bouffault’s false and defamatory accusations, and instead,
sent private email messages from her private email account containing
false and defamatory statements in a personal campaign to ruin Ms.
Schaecher’s reputation and that of her business developing the Property.
Legislative immunity cannot shield Bouffault from liability for her intentional
misconduct.

A. Legislative immunity is an affirmative defense and

Bouffault’s unsupported contentions in a demurrer
fail to satisfy Bouffault’s burden of proof.

The circuit court erred in finding that legislative immunity shielded Bouffault

from liability for her intentional misconduct simply by virtue of Bouffault being a

22



member of the planning commission. There was no evidence before the circuit
court to conclude that Bouffault was a member of a legislative body and that she
was engaged in law making activity when she made the defamatory statements.
Bouffault’s unsupported contentions in a demurrer are insufficient to establish the
applicability of the affirmative defense of legislative immunity. There is no factual
basis to conclude that immunity is applicable in the instant case.

In Fox v. Deese, 234 Va. 412, 362 S.E.2d 699 (1987), this Court held
that the trial court erred in ruling on a claim of immunity on a demurrer
stating that resolution of the facts necessary to determine whether
immunity was applicable requires an evidentiary hearing. In Fox, a concert
promoter planned to produce a two-day concert at a government stadium.
The promoter had a series of meetings with the government officials and an
agreement was reached to allow the concert. The government officials
delayed delivery of the written contract to the promoter until after the
promoter had made costly commitments in preparation for the event and
then delivered a contract which differed considerably from the original
agreement. The government officials then assured plaintiff that tickets to
the concert would be on sale two weeks prior to the concert when in fact
tickets were not put on sale until three days before the concert. As a result

of the changed contract requirements, the delayed sale of tickets and other
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factors, the promoter suffered large losses from the concert. The concert
promoter brought an action against the governmental entity and four
government officials, individually, seeking compensatory and punitive
damages. The individual governmental officials asserted sovereign
immunity and demurred to the promoter’s claims.

In holding that the trial court erred in sustaining the individual
government officials’ demurrer, this Court noted that the amended
complaint not only alleged that defendants committed intentional torts, but
that defendants were acting outside of their scope of authority, and that
resolution of these allegations, if contested, requires an evidentiary
hearing. The Court further stated that the government officials are not
immune if the evidence establishes that they committed intentional
torts, irrespective of whether they acted within or without of their
scope of authority, or they acted outside of their scope of employment.
234 Va. at 423-24, 362 S.E.2d at 706. (Emphasis added).

In the instant case, Ms. Schaecher and HTDLLC have pleaded that
Bouffault has committed intentional torts, specifically defamation and
tortious interference. Ms. Schaecher and HTDLLC have also pleaded that
Bouffault also acted outside of any scope of authority as a commission

member by stating that Bouffault acted in a manner to satisfy her own self-
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interest, and individually through her personal email account and through
verbal statements to third parties concerning Ms. Schaecher and HTDLLC
and her specific intent to defame, humiliate and/or damage the reputation
of Ms. Schaecher, her business HTDLLC, and/or to tortuously interfere with
HTDLLC’s Sale Contact and/or to prevent the intended kennel use of the
Property (JA 103). Bouffault had a personal interest in preventing the
kennel use as she was personally opposed to the proposed use as her
personal residence is located within a mile of the proposed kennel.
(JA103).

Moreover, Ms. Schaecher and HTDLLC have specifically pleaded
that Bouffault acted in a manner to promote her own self interest.
Specifically, Bouffault made false, misleading and defamatory statements
to the local newspapers, to Clarke County employees and residents that
are not involved in the review of a special use permit application, to
interfere with the Sales Contract and to defame HTDLLC and Ms.
Schaecher and damage their reputations. (JA 103-117). Ms. Schaecher’s
and HTDLLC's allegations of intentional misconduct and Bouffault’s
disregard for the obligations and responsibilities of her position, and instead
to be acting in her own self interest, are sufficient factual allegations to

defeat Bouffault's unsubstantiated claims of immunity. Bouffault’s

25



unsupported contentions as to the applicability of some sort of immunity are
not sufficient to refute the uncontested allegations of Bouffault’s liability for
intentional torts at the demurrer stage.

B. Bouffault’s unsubstantiated contentions of immunity
cannot shield Bouffault from liability for intentional
torts.

Legislative immunity does not shield Bouffault from suit based on her
intentional misconduct. Fox v. Deese, supra. This Court has definitively
stated that even sovereign immunity is not applicable to shield state
employees from liability for intentional torts. Elder v. Holland, 208 Va. 15,
19, 155 S.E.2d 369, 372 (1967). This Court has clearly stated that
absolute immunity is not applicable to governmental employees for
intentional misconduct.

Although a valid reason exists for state employee

immunity, the argument for such immunity does not

have the same strength it had in past years. This is

because the intrusion of government into areas

formerly private, and because of the thousand-fold

increase in the number of governmental employees.

We find no justification for treating a present

day governmental employee as absolutely

immune from tort liability, just as if he [or she]

were an eighteenth century sovereign.

James v. Jane, 221 Va. 43, 52-53, 282 S.E.2d 864 (1980) (emphasis

added). Immunity determinations must be made on a case by case basis,

balancing various factors. Benjamin v. University Internal Med. Found.,
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254 Va. 400, 492 S.E.2d 651 (1997). If the employing entity has immunity,
an employee thereof sued in tort arising out of the employment may claim
such immunity, which will be measured by the four part test set forth in
James v. Jane, supra. Thus, if an individual works for a governmental body
that shares the protections from exposure to suit afforded the sovereign,
the inquiry shifts to the study of four factors used to measure the discretion
and governmental interests involved in the job actually performed by the
individual defendant. However, acts outside the scope of public
employment and intentional tort are not within the protections of the
immunity doctrine. Fox v. Deese, supra.

Bouffault is not a government employee and she is not an elected
government official. Bouffault is an appointed member of a commission
that reports to the Board of Supervisors. As such, she has no authority to
exercise any judgment and has no decision-making authority. Most
importantly, as a commission member, she has no legislative authority.
Therefore, it is clear in the instant case that legislative immunity cannot
apply simply by virtue of Bouffault’s position as a commission member.
However, in addition, Bouffault did not present any evidence to support the

application of immunity in the instant case. Bouffault did not file a plea in
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bar and did not provide any evidentiary support of Bouffault’s baseless
assertions of immunity in the instant case.

C. Legislative immunity is not available to Bouffault
because she is not a member of a legislative body
engaged in law making activity.

Legislative immunity only applies to mUnicipaI legislators when they
are acting within the sphere of legitimate legislative activity. Board of
Supervisors of Fluvanna County v. Davenport & Co., LLC, 285 Va. 580,
742 S.E.2d 59 (2013). Legislative actions include, but are not limited to,
delivering an opinion, uttering a speech, or haranguing in debate,
proposing legislation, voting on legislation, making, publishing, presenting
and using legislative reports, authorizing investigations and issuing
subpoenas, holding hearings and introducing material at committee
hearings within the legislative process. Id, emphasis added.

There was no evidence before the circuit court to support the application of
legislative immunity. As a planning commission member, Bouffault is not a
member of a legislative body. Planning commission members are not
elected by constituents to represent their interests. At the local level, the
Board of Supervisors holds any grant of legislative authority and such

power cannot be delegated. Sinclair v. New Cingular Wireless PCS, LLC,

283 Va. 567, 582, 727 S.E.2d 40, 47-48 (2012) (Generally Assembly has
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not allowed local governing bodies to delegate legislative decisions to
planning commissions. While the General Assembly describes planning
commissions as primarily advisory bodies, it has declined to grant them
executive, legislative, or judicial powers.). A planning commission does not
act in a lawmaking capacity when it considers matters for recommendation
to the Board that are legislative in nature.

Official immunity of any sort does not apply to the performance of a
ministerial duty. Heider v. Clemons, 241 Va. 143, 400 S.E.2d 190 (1991).
A ministerial duty is defined as one which a person performs in a given
state of facts, in a prescribed manner, in obedience to the mandate of legal
authority, without regard to, or the exercise of, her own legal judgment
upon the propriety of the act being done. Dovel v. Betram, 184 Va. 19, 22,
34 S.E.2d 369, 370 (1945). For example, the review of a subdivision plat
or a site plan for compliance with the county’s zoning ordinances is a
ministerial duty. Similarly, a planning commission does not act in a
legislative capacity when it considers matters for the recommendation to
the Board even if the Board’s decision would be legislative in nature.

Bouffault clearly was not engaged in legitimate legislative activity
when she made the defamatory statements. The defamatory statements

alleged were contained in Bouffault's personal email messages sent from
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her personal email account. Bouffault was not delivering an opinion,
uttering a speech, or haranguing in debate, proposing legislation, voting on
legislation, making, publishing, presenting and using legislative reports,
authorizing investigations and issuing subpoenas, holding hearings and
introducing material at committee hearings within the legislative process.
Bouffault's conduct was quite the opposite, in that she sought an end run
around a public process by sending email messages from Bouffault’s
personal email account that defamed Ms. Schaecher and her business by
calling them liars, law breakers and debt dodgers. Bouffault did not make
these statements in a public forum or during the public hearings on Ms.
Schaecher’'s and HTDLLC’s proposed use of the Property during which Ms.
Schaecher could refute the statements. But for Ms. Schaecher’s FOIA
request, Ms. Schaecher would have had no idea how Bouffault had
poisoned the well and defamed Ms. Schaecher’s reputation through
Bouffault’s private email messages.

Making defamatory statements to a local newspaper clearly is not
legislative activity, nor is seeking the county attorney’s unlawful
enforcement of a private restrictive covenant to claim that Ms. Schaecher’s
and HTDLLC's proposed use of the Property was illegal. (JA 104-110).

The intentional misconduct alleged against Bouffault cannot be construed
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as legitimate law making activity. There is no blanket immunity to
legislators for intentional torts. This Court has stated:

Assuming without deciding, that absolute privilege is

afforded to subordinate legislative bodies, the

creation of legislation is the nexus that supports

the application of privilege. Absolute privilege

therefore does not attach to communications

made by participants in proceedings conducted

by a board of supervisors that do not concern

the creation of legislation.
Isle of Wight County v. Alan Nogiec, 281 Va. 140, 155, 704 S.E.2d 83, 90
(2011). (Emphasis added). In Isle of Wight County, the Court affirmed the
trial court’s determination that absolute or legislative privilege did not apply
to shield a county administrator from liability for his defamatory statements
made during a county board of supervisor's meeting. This Court noted that
it was the defendant county administrator’s burden to prove that the
statements giving rise to the defamation claim were absolutely privileged,
and that the evidence did not demonstrate that the Board was acting in a
legislative capacity when defendant county administrator gave his report.
To the contrary, the Court noted that the Board was clearly acting in a
supervisory or administrative capacity during a board meeting.

In the instant case, Bouffault is entirely removed from the legislative

process in that she is not a member of a legislative body. Bouffault is an

appointed member of a commission that is charged with reviewing land use
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applications, a purely administrative function. Assuming without conceding
that any of Bouffault’'s conduct was a legitimate part of the review of a land
use application, such activity has nothing to do with the legislative process.

Pursuant to Virginia Code, county officials are not immune from legal
action for intentional or willful misconduct or gross negligence. Virginia
Code § 15.2-1405 expressly provides:

The members of the governing bodies or any
locality or political subdivision and the members of
boards, commissions, agencies and authorities
thereof and other government bodies of any local
governmental entity, whether compensated or not,
shall be immune from suit arising from the exercise
or failure to exercise their discretionary or
governmental authority as members of the
governing body, board, commission, agency or
authority which does not involve the unauthorized
appropriation or misappropriation of funds.
However, the immunity granted by this section
shall not apply to conduct -constituting
intentional or willful misconduct or gross
negligence.

(Emphasis added). Legislative immunity cannot shield Bouffault from
liability for her intentional misconduct, and the circuit court’s determination
to the contrary was erroneous.

IV. HTDLLC SUFFICIENTLY PLEADED A CLAIM FOR
TORTIOUS INTERFERENCE, AND BOUFFAULT’S
DEMURRER TO THIS CLAIM SHOULD HAVE BEEN
DENIED.

The circuit court erroneously determined that HTDLLC failed to state

32



a claim for tortious interference. Since the circuit court determined that
some of the alleged bases of interference, those being Bouffault’s
defamatory statements, were not actionable, the circuit court erroneously
concluded that HTDLLC had not stated a claim for tortious interference
without consideration of all the allegations of the Complaint.

A party to a contract has property rights in the performance of, and
anticipated profits from the contract, and these rights are entitled to
protections in the courts. Duggin v. Adams, 234 Va. 221, 360 S.E.2d 832
(1987). The requisite elements for a prima facie showing of a claim of
tortious interference with a contract are: 1) the existence of a valid contract;
2) knowledge of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>