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INTRODUCTION 

Eight-year-old Tabitha Lasley, her older sister, and her father were 

guests at an outdoor event at Daniel Hyltons’ country property.  Tabitha 

was injured when she fell off an ATV her father expressly permitted her 

operate.  Tabitha and her mother ask this Court to hold that Hylton owed 

Tabitha a duty of care and supervision even though Tabitha’s father was 

present and actively supervising her.  Specifically, they contend that Hylton 

should have overridden the permission Tabitha’s father gave her to ride the 

ATV because the manufacturer thought she was too young to operate the 

ATV.  Tabitha’s father, however, knew or should have known of the obvious 

hazards associated with Tabitha’s operation of the ATV, particularly as 

there were warnings posted right on the ATV. 

This appeals asks whether a social host has a duty to care for and  

supervise the children of guests on their property when the child’s parent is 

present and supervising the child.  The answer, as the trial court correctly 

found, is no, and to hold otherwise would make hosts insurers of the safety 

of their guests’ children even though the parent is present.    

The trial court correctly decided that Hylton had no duty of care or 

supervision of Tabitha.  Tabitha remained under the control, care and 

supervision of her father at all times, and he permitted her to ride the ATV 
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that resulted in her injury.  In fact, he even put her on the ATV.  Tabitha’s 

father never transferred his active duty of supervision of Tabitha to Hylton, 

and Hylton did not assume any duty to care for the child.  Further, nothing 

Hylton did to facilitate Tabitha’s ride had anything to do with the accident or 

her injuries.    

 Additionally, the trial court’s ruling is correct for a different reason.  

Hylton was entitled to immunity for simple negligence under Virginia’s 

recreational use immunity statute, Code § 29.1-509, and Plaintiffs failed to 

prove gross negligence.  Further, Hylton did not, as a matter of law, breach 

any duty of care or cause Tabitha’s injuries.  Therefore, there is an 

alternative basis to affirm the trial court’s decision under the “right result, 

wrong reason” doctrine.   

 

STATEMENT OF THE CASE 

Tabitha and her mother Juanita Lasley filed a personal injury action in 

Botetourt County Circuit Court against three defendants:  Daniel Hylton, his 

wife Bridget Hylton, and Tabitha’s father Gene Moseley.  (JA 1).  The 

Lasleys later non-suited Mrs. Hylton, (JA 226), and dismissed Moseley.  

(JA 244).  In their Second Amended Complaint, the Plaintiffs proceeded 

solely against Daniel Hylton.  (JA 244).  The suit sought compensatory 
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damages for injuries Tabitha sustained while operating a four-wheel all-

terrain vehicle (“ATV”) on the Hyltons’ property.  (JA 248).   

Plaintiffs alleged that Hylton was negligent and grossly negligent 

because he allowed her to ride the ATV. (E.g., JA 291).  They claimed that 

he negligently allowed and actively assisted Tabitha, who was eight-years-

old, in operating an ATV that contained a manufacturer’s label stating:  

“NEVER permit children under age 12 to operate this ATV” and “Operation 

of this ATV by children under the age of 12 increases the risk of serious 

injury or death.”  They alleged that the owner’s manual contained similar 

warnings.  The claim of “active assistance” was based on Hylton’s 

“providing a helmet to [Tabitha] and by giving her basic instruction on how 

to operate the four-wheeler.”  The claim of passive negligence was in 

allowing Tabitha to do what her father allowed her to do.  (JA 244-249). 

This Complaint did not allege any defect in Hylton’s instructions, the 

helmet, the ATV, or the property that caused the accident.  Rather, the crux 

of the claim against Hylton was his allowing Tabitha to operate the ATV, 

and not overriding her father’s permission to do so. (JA 244-249).  Further, 

the Complaint did not allege, and Plaintiffs do not contend now, that this is 

a premises liability case.  (See, e.g., Opening Br., p.19).  Thus, they do not 

contend that Hylton had any duty of care to Tabitha as a premises owner or 
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licensee. (Id.)  Rather, Plaintiffs’ claim is that Hylton had a duty to say no to 

Tabitha. (JA 314-315). 

 Hylton denied simple and gross negligence, (JA 261), and alleged 

that Tabitha’s father owed a duty to care and supervise Tabitha, and those 

duties were not relinquished or passed on to him.  (JA 262).  Further, 

Hylton affirmatively alleged that the claims of simple negligence are barred 

by Virginia’s recreational use immunity statute, Code § 29.1-509.  (JA 262). 

 The parties briefed the issues of parental supervision and 

recreational use immunity.  (JA 13, 74, 264).  Before trial, they discussed 

these issues in chambers, but the trial court reserved a ruling for trial.  

(Petition for Appeal, p.3).  No transcript or written statement from this 

hearing was filed.   

 A jury trial was held on September 13, 2013.  (JA 273).  Following the 

close of the Plaintiffs’ case, the defense moved to strike the Plaintiffs’ 

evidence and grant Hylton summary judgment.  (JA 349).  Defendant 

argued that he owed no duty to Tabitha because she remained under the 

control and supervision of her father, who expressly authorized and 

permitted her operation of the ATV, and Hylton never consented to 

assuming Tabitha’s care.  (JA 350-351).  In response, the Plaintiffs argued 

that Hylton assumed a supervisory role:  “We do believe in this case Mr. 
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Hylton making his ATV’s available to these kids, providing the helmets, 

helping put them on there and watching them did in fact take on that 

supervisory [parental] role.”  (JA 353).  They further argued that, even if 

Hylton did not assume a supervisory duty, he had an independent duty to 

use ordinary care.  (Id.) 

 After noting that there were “very few” factual disputes in the 

evidence, and that those disputes were not germane to the Defendant’s 

motion, the trial court sustained the motion to strike.  (JA 359).  It 

explained: 

 It is clear that Tabitha Lasley was under the supervision 
of her father at the time this took place and that’s not disputed.   
 
 It is clear that the Defendant inquired of the supervising 
parent with regard to the activity that was requested. 
 
 It is clear and not disputed that the supervising parent 
gave his permission.   I think it’s clear under Virginia Law that if 
a child is supervised by a parent and that the parent sees no 
peril in the child’s activity, that it would be demanding too much 
of the Defendant to foresee the peril in the situation.   
 
 Absence [sic] shifting as a result of ordinary 
circumstances of the burden, acceptance of that or a special 
relationship existing.  The evidence in this case is absent of 
such. 

 
(JA 360-361).  Plaintiffs objected, (JA 361), but did not make any post-trial 

motions.  The Final Order was entered on October 4, 2013.  (JA 363).   

STATEMENT OF FACTS 
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The parties 

On August 30, 2008, Gene Moseley took his two daughters, Tabitha 

and Casey, to an outdoor party at the property of Daniel and Bridget 

Hylton.  (JA 276-278, 289, 328).  At that time, Tabitha was 8 and Casey 

was 12 or 13.  (JA 276-278, 334).  Gene Moseley, an EMT, was divorced 

from the girls’ mother, but had visitation rights.  (JA 287, 330-331, 348).  

Moseley’s friend Jessica was also present.  (JA 279, 335).   

Gene Moseley had gone to school with Daniel Hylton, and Moseley 

was related to one of Hylton’s neighbors.  (JA 298).  Hylton, however, did 

not know Moseley’s children.  (JA 299).  Mosely came to the cookout 

because Jessica asked Hylton if Mosely could come.  (JA 324). 

The outdoor party 

 The outdoor party took place at the Hyltons’ country property -- called 

Daniel’s Acre -- in Botetourt County.  (Add., p.142) 1.  The Hyltons regularly 

opened their property to friends and others for outdoor activities including 

horseback riding, swimming in the creek, and riding ATVs.  (JA 320-321).  

Hylton does not operate the property for a profit, and does not charge a 

fee.  (JA 324-325, 327).  On August 30, 2008, the Hyltons invited friends, 

                                                 
1 An addendum to this brief contains several pages of the trial transcript not 
included in the Joint Appendix.  References to the Addendum will be 
denoted “(Add., p.___).” 
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family, neighbors and “whoever shows up” to their property for a day of 

outdoor activities and a cookout.  (JA 298, 324). 

The ATVs 

 Hylton had two ATVs, one green and one red.  (JA 291-292).  He 

bought the red Honda ATV for his young son; it has an engine size of more 

than 70 cc.  (JA 289-290, 292-293, 308).  Hylton’s six-year-old son was 

physically able to operate the ATV, and Tabitha was larger than his son.  

(Add., p.140).   

Hylton required ATV riders to wear a helmet and shoes, (JA 302-303; 

Add., p.139), and children must have a parent’s permission to ride.  (Add., 

p.134).  Hylton was aware of the safety warnings on the ATV, (JA 293), and 

considered them to be a recommendation.  (JA 294-297).  He thought 

those warnings were his responsibility as it related to his child, but not as to 

children who are given permission by their parents to ride because a parent 

knows his child best.  (JA 309-312).  Because Hylton did not know Tabitha 

or her experience with ATVs, he relied upon her father to determine 

whether she should ride.  (JA 312).   

When Casey and Tabitha arrived at the Hylton property, other 

children were riding the ATVs.  (JA 300).  Moseley gave Tabitha permission 

to ride the green ATV around the property.  (JA 336).     



 

8 
 
2012/380/6713539v1 

Casey rides the ATV 

  Hylton then asked Casey if she wanted to ride the red ATV.  (JA 

280).  Casey secured her father’s permission to ride the ATV.  (JA 301-

302).  Casey got onto the ATV herself, (JA 281), and her father put the 

helmet on her that Hylton had made available.  (JA 281, 302, 337).  After 

Hylton showed Casey where the controls were, she rode off.  (JA 337).   

Tabitha rides the red ATV with parental permission 

While Casey was riding the red ATV, Tabitha asked Hylton several 

times if she could ride it.  (JA 281, 305, 337). Hylton told her to ask her 

father for permission  (JA 305-306, 316, 337, 344).  Tabitha asked her 

father for permission and he gave it.  (JA 281, 337, 344; Add., p.139).  

Hylton then asked Moseley, “You sure?”  In response, Moseley said, “I 

think she can handle that type of thing.”  (JA 340, 344; Add., p.140). 

Tabitha’s father called Casey back and said that it was Tabitha’s turn.  

(JA 282).  Based upon her father’s instruction, Casey drove the ATV back 

for her sister.  (JA 282).  Because she didn’t know where the brakes were, 

Casey couldn’t bring the ATV to a stop, and she hit her father, who got 

mad.  (JA 282-283).  Casey saw the notice on the ATV instructing that 

children under 12 should not ride, but she did not warn Tabitha.  (JA 288).  
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Hylton did not tell Tabitha or her father about the warnings on the ATV or in 

the owner’s manual.  (JA 306-307, 315, 339).   

 Moseley lifted Tabitha onto the red ATV.  (JA 284, 338-339, 344-

345).  As he did so, he was standing right by the warning label on the ATV.  

(JA 320).  The warning label about children operators under the age of 12 

was plainly visible on the ATV.  (JA 368, 371).  Jessica put the helmet on 

Tabitha.  (JA 284, 338-339).  Hylton showed her the gas, clutch and 

brakes.  (JA 285, 338-339).   

Tabitha was operating the ATV at five to ten miles per hour on a lap 

around the field.  (Add., p.143).  After about 15 feet, she started swerving 

after seeing a truck coming down a road toward her, and her father started 

yelling for her to stop. (JA 285, 322, 341, 346).  Tabitha had only traveled 

60 to 90 feet before the ATV fell over and she fractured her shoulder.  (JA 

322-323, 332).   

When Tabitha wrecked, her father ran to her, picked her up, and got 

medical assistance.  (JA 286, 342).  Tabitha wanted her father with her in 

the rescue squad that transported her to the hospital.  (JA 343).  She 

testified to what happened when the rescue squad personnel told her that 

her father would be traveling separately to the hospital.  “I started crying, 

saying no, because they told me that [Moseley] was going to travel behind 
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us.  I said, No, because he’s riding with me, because he shouldn’t be away 

from me.”  (JA 343).  

 Hylton thought that Tabitha’s father should make the decision 

whether she was capable of riding the ATV.  (JA 318; Add., p.139). Hylton 

agreed that he allowed Tabitha the opportunity to ride the ATV, but denied 

that he gave her permission to ride the ATV.  (JA 314-316).  That 

permission was given by her father, as Casey and Tabitha testified.  (JA 

281, 337). 

 Hylton did not consent to take over the duty of supervision of Tabitha 

at any time.  (Add., p.140).  That duty remained with her father.  (Add., 

p.141). There was no evidence that Moseley asked Hylton to supervise 

Tabitha or assume her care. 

STANDARD OF REVIEW 

 The existence of a legal duty in tort is a question of law that this Court 

reviews de novo.  Commonwealth v. Peterson, 286 Va. 349, 356 (2013).  

Whether a legal duty exists is a pure question for the trial court; whether 

the duty has been breached is a question for the jury.  Id. at 357; Acme 

Markets, Inc. v. Remschel, 181 Va. 171, 178 (1943) (“what duty rests upon 

the defendant, is a law question and, whether or not the duty was properly 

performed is a purely factual matter for the jury”).  Therefore, the trial court 
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properly addressed whether Defendant Hylton owed a legal duty to the 

Plaintiff.  It was only if such a duty existed that the jury could determine 

whether it had been breached. 

 This appeal arises from the trial court’s ruling sustaining Hylton’s 

motion to strike Plaintiffs’ evidence at trial.  On appeal, this Court will 

review a trial court’s judgment striking the evidence considering the facts in 

the light most favorable to the plaintiff, and drawing all reasonable 

inferences in her favor.  Green v. Ingram, 269 Va. 281, 290 (2005); Austin 

v. Shoney’s, Inc., 254 Va. 134, 138 (1997).   

ARGUMENT 

1. TABITHA IMPERMISSIBLY CHANGED THE ASSIGNMENTS OF 
ERROR GRANTED BY THIS COURT. 

 
It is improper for an appellant to make substantive changes to the 

wording of an assignment of error granted by this Court.  E.g., Northam v. 

Va. State Bar, 285 Va. 429, 434, n.* (2013); Dowdy v. Commonwealth, 278 

Va. 577, 590, n.14 (2009); Allstate Ins. Co. v. Gauthier, 273 Va. 416, 418, 

n.* (2007).  Thus, “[i]t is well established that the Court will not consider 

assignments of error as modified by an appellant’s opening brief, but only 

as granted by the Court.”  Northam, 285 Va. at 434, n.* (citing White v. 

Commonwealth, 267 Va. 96, 102-103 (2004)). 
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Here, Plaintiffs substantively changed the wording of the assignments 

of error granted by this Court.  Compare JA 367 to Opening Br., p.1.  

Specifically, Plaintiffs changed both assignments of error to add language 

stating that the trial court erred in granting Hylton’s motion to strike.  This 

change is a substantive and material alteration of the granted assignments 

of error.   

The first assignment of error granted by the Court does not actually 

challenge the trial court’s motion to strike.  Rather, it merely challenges the 

trial court’s action in deciding the issue of duty as a matter of law.  It 

challenges the trial court deciding as a matter of law that the defendant had 

no duty, and precluding the jury from deciding whether Hylton was 

negligent.  As granted by this Court, the first assignment of error states:  

The Trial Court erred when it determined as a matter of law that 
Appellee-Defendant owed no duty of ordinary2 care to minor 
Appellants-Plaintiffs, thereby precluding the jury from deciding 
the issue of whether Defendant had committed simple and/or 
gross negligence when Defendant gave his necessary 
permission for the child to ride his ATV, and then actively 
participated in the child’s attempted operation of the ATV that 
was labeled, “NEVER permit a child under 12 to operate this 
ATV.”   
 

(JA 367).   

                                                 
2 Plaintiffs also modified this assignment of error in their Opening Brief by 
changing the word “ordinary” to “reasonable.”  (Opening Br., p.1). 
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This assignment does not allege any error.  The existence of a duty is 

unquestionably an issue of law for the trial court, and not an issue for the 

jury.  Peterson, 286 Va. at 356.  Thus, it was entirely proper for the trial 

court to decide – as a question of law –  whether Hylton owed Tabitha a 

duty of care.  Because the trial court properly decided the legal question of 

the existence of a duty, the first assignment of error plainly does not assign 

error at all.     

Plaintiffs also materially altered the second assignment of error.  As 

granted, that assignment of error challenges only the trial court’s 

interpretation of the decision in Ingle v. Clinchfield R.R. Co., 169 Va. 131 

(1937): 

The court erred when it held that current law regarding parental 
supervision shielded Appellee-Defendant from liability for his 
own independent acts of negligence, simple and gross, as Ingle 
v. Clinchfield R.R. Co., 169 Va. 131 (1937), addressed the 
supervision of a child’s behavior whereas this case involves 
Appellee-Defendant’s own conduct in allowing3 and assisting an 
eight-year old child to engage in the potentially4 dangerous 
activity of riding Defendant’s ATV. 

 
(JA 367).  The new assignment of error challenges the trial court’s granting 

of Hylton’s motion to strike.  As modified in the opening brief to challenge 

                                                 
3
 Plaintiffs also modified this assignment of error in their Opening Brief by 

changing the word “allowing” to “permitting.”  (Opening Br., p.1). 
 
4 In their Opening Brief, Plaintiffs deleted the word “potentially” from the 
assignment of error.  (Opening Br., p.1).   
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the trial court’s action in granting the motion to strike, this assignment of 

error now asks the Court to decide an issue not covered by the assignment 

of error it granted.   

Plaintiffs have changed the substance of their two assignments of 

error.  Because the Plaintiffs made substantive changes to the assignments 

of error granted by this Court, review is limited to the original assignments 

of error, and this Court may not reach the new issues raised in the Opening 

Brief.  See Northam, 285 Va. at 434, n.*.  Further, as the first assignment of 

error as granted by this Court did not actually assign error at all, it is 

insufficient and presents no actual question for this Court to decide.     

Therefore, the only issue before the Court is the issue presented in 

granted assignment of error 2 – whether the trial court erred in interpreting 

Ingle v. Clinchfield R.R. Co. to shield Hylton from his independent acts of 

negligence.5  (JA 367).  This assignment of error does not challenge the 

trial court’s determination of duty.  For the reasons discussed later, under 

established law, including Ingle, Hylton had no duty to Tabitha.  And, even 

if the Court’s interpretation of Ingle is wrong, there is no reversible error if 

                                                 
5 Although Hylton believes that the assignments of error are defective or 
insufficient, he argues all the assignments of error without waiving those 
objections.     
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the record supports other grounds for affirming the trial court’s decision, 

which it plainly does.   

 

2. THE TRIAL COURT CORRECTLY HELD THAT THE 
DEFENDANT DID NOT OWE A DUTY OF CARE TO TABITHA. 
 

 The issue on appeal is whether Hylton owed Tabitha a duty of care 

and supervision.  If the Court reaches the assignments of error, there are 

two questions: (1) whether Hylton’s passive act of allowing or permitting 

Tabitha to ride the ATV with her father’s permission created a legal  duty 

for Hylton to care for Tabitha, and (2) whether providing Tabitha a helmet 

and basic instructions about the ATV’s controls created a legal duty for 

Hylton to care for Tabitha.  The answer to both questions is no.   

“An action for negligence only lies where there has been a failure to 

perform some legal duty which the defendant owes to the party injured.”  

Balderson v. Robertson, 203 Va. 484, 487 (1962).  Because the trial court 

correctly found that Hylton had no duty of care or supervision of Tabitha, 

the decision should be affirmed.   

 

A. The duty to care for and supervise a child belongs to the parent 
unless the parent and the defendant agree for that duty to be 
transferred.  
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 It is black letter law that social hosts do not have a duty to supervise 

or warn child guests of obvious hazards when a parent or guardian is 

present and knows or should know the obvious danger.  E.g., Horace v. 

Braggs, 726 So.2d 635, 636-639 (Ala. 1998) (child drowned in swimming 

pool); Bradley v. Welch, 228 S.W.3d 559, 565 (Ark. 2006) (child drowned in 

a pool party); Moses v. Bridgeman, 139 S.W.3d 503, 509-510 (Ark. 2003) 

(child drowned in swimming pool); Padilla v. Rodas, 160 Cal. App. 4th 742, 

748-749 (2008) (child drowned in a swimming pool); Wilson v. Urquhart, 

2010 Del. Super. LEXIS 279, *21 (2010), aff’d, 19 A.3d 302 (Del. 2011) 

(child drowned at pool party); Englund v. Englund, 615 N.E.2d 861, 866-

867 (Ill. 1993) (child drowned in swimming pool); Androusky v. Walter, 970 

N.E.2d 687, 695-696 (Ind. 2012) (child drowned in swimming pool); Laser 

v. Wilson, 473 A.2d 523, 529 (Md. 1984) (two-year-old who fell down a 

stairway where the handrail and guardrail were removed); Vares v. Vares, 

571 S.E.2d 612, 616 (N.C. 2002) (child injured when a tree was felled and 

hit him).  When a parent is present, the responsibility to provide for the 

child’s care and safety rests with the parent.  E.g., Andrushchenko v. 

Silchuk, 744 N.W.2d 850, 859 (S.D. 2008).  

Similarly, where a child’s parents have observed no harm in their 

child’s activity, there is no duty on the host or homeowner “to warn of 
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dangers which were not regarded as such by [the] parents.”  E.g., Keller v. 

Mols, 472 N.E.2d 161, 164 (Ill. 1984) (where parents could observe son 

playing floor hockey with friends at a neighbor’s house and knew he had 

played in the past and did not prohibit the activity, the neighbor had no duty 

for the child’s safety).   

Considering the importance of the parent’s duty, it may not be 

imposed upon or assumed by another without mutual consent.   Laser, 473 

A.2d at 445; see also Kellermann v. McDonough, 278 Va. 478, 487 (2009) 

(to transfer the parental duty of care from the parent to the defendant, there 

must be mutual consent).  Absent mutual consent, imposing a duty of care 

on a social host or homeowner “would make them insurers of the safety of 

their guests’ children’s safety, even when the parents are also present on 

the premises, a burden that is beyond all reasonable expectations of both 

homeowners and their guests.”  Padilla, 160 Cal. App.4th at 748.  Thus, a 

social host does not have a duty of care to a child guest who is supervised 

by his parent unless the parent transfers that duty the host, and the host 

agrees to assume that duty.6   

                                                 
6  Some states that have adopted this rule speak of it in terms of breach or 
causation, instead of duty, where premises liability theories are involved.  
For example, in Androusky, 970 N.E.2d at 696, a premises liability case, 
the court held that a landowner’s duty to a child guest is not eliminated by 
the presence of the child’s parent, but the landowner “should not generally 
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This rule is consistent with Virginia law.   The relationship of parent 

and child is a special one which is protected by the Constitution.  L.F. v. 

Breit, 285 Va. 163, 182 (2013) (“the relationship between a parent and child 

is a constitutionally protected liberty interest under the Due Process Clause 

of the Fourteenth Amendment”); Wyatt v. McDermott, 283 Va. 685, 692 

(2012) (recognizing a cause of action for tortious interference with parental 

rights).  A parent has a duty to exercise ordinary care for his child’s safety.  

See Chapman v. City of Virginia Beach, 252 Va. 186, 193 (1996) (citing 

City of Danville v. Howard, 156 Va. 32, 36 (1931)); Wagman v. 

Boccheciampe, 206 Va. 412, 418 (1965).  Thus, a parent is charged with 

the legal and moral duty to supervise and safeguard the welfare of his 

child. 

                                                                                                                                                             
be found to have breached the duty owed to the child.” Id.  The court 
concluded as a matter of law that the landowner did not breach his duty 
and that the sole proximate cause of the child’s death was the parent’s lack 
of supervision.  Id. This distinction is of no moment here.  First, this is not a 
premises liability case.   Second, as most other states have held, this rule 
applies to the question whether there is a duty of care.  Finally, this Court 
can still conclude under the right result wrong reason rule that Hylton did 
not breach any duty and was not a proximate cause of Tabitha’s injury as a 
matter of law.  Plaintiff put on her entire case, there are no disputed issues 
of material fact.  Whether viewed in terms of duty, breach or causation, the 
record is sufficient to permit this Court’s final determination.  See footnote 
18 for further discussion. 
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This Court has also recognized the parent’s special relationship with 

his child and the legal duties that flow from that relationship in determining 

a third party’s liability for injury or death to the child.  E.g., Kellermann, 278 

Va. at 488 (an adult who agrees to supervise and care for a child has a 

duty in tort to exercise reasonable care in the supervision of the child); 

Wagman, 206 Va. at 418 (defendant had no duty to warn parents that child 

playing in a dangerous place); Ingle v. Clinchfield R.R. Co., 169 Va. 131, 

139-140 (1937) (defendant not required to see risk in a child’s behavior that 

a supervising parent does not see).   

The reasons for the parental supervision rule are compelling, and 

recognize and balance the societal expectations of parents and hosts.  The 

parental duty of supervision “is not a perfunctory one not be performed only 

at the voluntary pleasure or whimsical desire of the parent.”  Laser, 473 

A.2d at 445; Wilson, 2010 Del. Super. LEXIS 279, *31 (parental duty of 

supervision is a “profoundly important and weighty duty”).  Hosts of child 

guests who are supervised by their parents can reasonably expect the 

parent to exercise this important duty to protect their children from obvious 

dangers, just as Hylton did here.  See Laser, 473 A.2d at 445.  Wilson, 

2010 Del. Super. LEXIS 279, *31 (in determining what duty a social host 

owes a child guest, the reasonable expectations of both hosts and their 
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guests must be considered).  As one court noted, imposing a duty of care 

and supervision on social hosts will probably result in children being 

excluded from “the social lives of their communities and families as hosts 

decline to take the risk that they may be held accountable as insurers of 

their child guests’ safety.”  Id.  The imposition of a social host duty for the 

protection of children of guests also “would unreasonably burden social and 

family relationships, requiring homeowners to provide babysitting services 

for their guests’ young children when the children’s parents also were on 

the premises.”  Padilla, 160 Cal. App.4th at 748.  Thus, Virginia should 

apply this rule here.  Therefore, the parental supervision rule is good public 

policy.   

B. The duty to care for and supervise Tabitha remained with her 
father.   
 

a. Hylton did not assume a duty of care or supervision for 
Tabitha.  

 
Plaintiffs argue that Hylton assumed a duty of care for Tabitha by 

allowing her to ride the ATV.  This is both legally and factually incorrect.  

It is true as a legal proposition that “an adult who agrees to supervise 

and care for a minor has a duty in tort to exercise reasonable care in the 

supervision of that minor.”  Kellermann v. McDonough, 278 Va. 478, 488 

(2009).  For that duty to transfer from the parent to the defendant, however, 
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there must be mutual consent.  See id. at 487 (“We hold that when a parent 

relinquishes the supervision and care of a child to an adult who agrees to 

supervise and care for that child, the supervising adult must discharge that 

duty with reasonable care.”); 62 Am. Jur.2d Premises Liability § 231 (“The 

parental duty to guard children from danger may not be imposed upon, or 

assumed by, another person without mutual consent.”).  Indeed, in 

Kellermann, this Court refused to find that Mr. McDonough assumed a duty 

to supervise the Kellermann’s daughter when he was not even present 

when his wife promised to take good care of the child.  278 Va. at 490.       

As a factual matter, there is absolutely no evidence that Hylton was 

asked or agreed to assume any duty of care or supervision of Tabitha.  In 

fact, the uncontradicted evidence showed that Moseley did not ask, and 

Hylton did not agree, to take care of Tabitha.  (Add., p.140-141).  Moseley 

gave his permission for Tabitha to ride the ATV, he put her on the ATV, he 

supervised her while she was riding, called out instructions for her to stop 

the ATV when she began swerving, and provided care for her when she 

wrecked.  (JA 282, 284-286, 322, 337-339, 342-343).  In short, Moseley 

kept Tabitha under his close personal supervision and never asked Hylton 

to assume that duty.  Therefore, nothing in the record shows that Moseley 

transferred his duty of care and supervision of Tabitha to Hylton. 
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Further, Tabitha’s father was actively supervising her at all times, and 

never transferred that duty to Hylton.  Hylton relied upon, and deferred to, 

Moseley’s understanding of his daughter and her abilities with regard to the 

ATV.  (JA 309-310, 312, 318; Add., p.139).  His passive assent to Tabitha’s 

father’s wishes was legally insufficient to transfer that duty. 

b. Moseley actively supervised Tabitha and decided she could 
ride the ATV. 
 

Moseley was fully engaged in Tabitha’s care and supervision at all 

times.  After having an opportunity to observe other children riding the ATV, 

(JA 300), Moseley decided that both his daughters could ride an ATV.  (JA 

336, 340, 344).  He observed his older daughter Casey operate the ATV.  

(JA 282).  Even though Casey couldn’t bring the vehicle to a stop and 

actually hit him, Moseley still decided that his younger daughter could ride.  

(JA 282-283).  When asked whether he was sure he wanted Tabitha to ride 

the ATV, Moseley responded:  “I think she can handle that type of thing.”  

(JA 340, 344; Add., p.140).  He even directed Casey to let Tabitha have a 

turn on the ATV.  (JA 282).   

Moseley also actively supervised Tabitha while she was operating the 

ATV.  He actually lifted Tabitha onto the ATV, and supervised her riding 

preparations.  (JA 284, 338-339, 344-345).  He closely watched Tabitha 

operate the vehicle and, when she began having difficulty, shouted 
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instructions to her to stop.  (JA 285, 322, 341, 346).  When Tabitha 

wrecked the ATV, Moseley ran to her, comforted her, and arranged for 

medical assistance.  (JA 286, 342).  Therefore, he was actively supervising 

Tabitha and her operation of the ATV, and never relinquished his 

supervision or parental duty of care to Hylton. 

    
c. Tabitha’s father knew or should have known of the risks 

associated with Tabitha’s operation of the ATV, and the 
dangers were obvious. 
 

The hazards associated with the ATV were open and obvious.  As 

Plaintiffs point out, it is a motorized vehicle.  In their second assignment of 

error, the Plaintiffs describe the activity of riding the ATV as “potentially 

dangerous,” (JA 367), and describe the ATV itself as “inherently 

dangerous.”  (Opening Br., p.30).   

Moseley had an opportunity to see these dangers as he observed 

Casey have difficultly operating the vehicle.  Indeed, Casey hit  her father 

with the ATV because she didn’t know where the brakes were.  (JA 282-

283).  And if this were not enough, a warning label was prominently 

displayed on the ATV itself in full view of Moseley and others.  (JA 368, 

371).  In fact, Moseley was standing right in front of it when he put Tabitha 

on the ATV.  (JA 320).  Casey, who was only 12-13 years old, saw and 

appreciated the warning label.  (JA 288).  As an experienced fire and 
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rescue EMT, (JA 330-331), Moseley was uniquely positioned to appreciate 

the hazards that accompany a child’s operation of a motor vehicle.  

Consequently, the hazards of permitting a child to operate the ATV were 

obvious.  See, e.g., Bridgeman, 139 S.W.3d at 472  (a “swimming pool is 

an open and obvious danger for children and adults” and is not a latent or 

obscure hazard). 

As a parent, Moseley was in the best position to evaluate the ability of 

his daughters to operate the vehicle, understand their strengths and 

dispositions, assess the size of the ATV relative to his daughters’ sizes, 

and supervise their operation of the ATVs.  Hylton’s reliance on Moseley’s 

knowledge of his children was reasonable.  

d. Finding that Hylton had no duty to Tabitha does not impute 
any negligence by Moseley to Tabitha. 
 

Application of the parental supervision rule does not impute any 

negligence by Moseley to his daughter.  Instead, all it does is recognize 

that, while Tabitha is under her father’s care, custody and supervision, he 

has a duty for her supervision and welfare unless that duty has been 

transferred to another party who has accepted the responsibility.  See 

Laser, 473 A.2d at 444-445 (where child social guest injured in defendant’s 

home while under the care of his parents, court rejects the argument that 

the parent’s negligence was imputed to the child).   The principle that a 
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parent’s negligence may not be imputed to the child “was not intended to 

relieve parents from all supervision of a child.”  Id.  Indeed, there is no 

allegation that Moseley or Tabitha were negligent.  All that application of 

the parental supervision rule does is acknowledge that the decision 

whether Tabitha should operate the ATV belonged to her father, who was 

actively supervising her, and able to assess the open and obvious risks of 

that activity.       

In short, the parental supervision rule applies here.  Tabitha remained 

under the supervision and care of her father at all times.  This was not a 

social event where parents dropped off their children and left them in the 

host’s custody.  Rather, Moseley kept a close watch on Tabitha’s activities, 

and Hylton never agreed to assume Tabitha’s care and supervision.  

Moseley knew or should have known the obvious hazards associated with 

operation of the ATV by children, as the warning label that Plaintiffs 

mention repeatedly was in his plain view.  Thus, Hylton had no duty to 

Tabitha. 

 

3. THERE IS NO INDEPENDENT DUTY OF CARE ARISING FROM 
ANY ACTIVE PARTICIPATION BY HYLTON. 
 

Plaintiffs incorrectly argue that Hylton had a duty – independent from 

any parental duty of supervision – by virtue of his active participation in the 
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operation of the ATV.  To the contrary, Hylton had no independent duty to 

care for Tabitha because (1) the allegation of negligence in this case is that 

Hylton should have forbidden Tabitha to do something her father said she 

could do; (2) Hylton did not assume any duty from Tabitha’s father because 

mutual consent was lacking; and (3) any assistance Hylton provided to 

Tabitha had nothing to do with the accident or her injuries.  

First, the complaint in this case is that Hylton should have done what 

Tabitha’s father did not – tell Tabitha she could not ride the ATV.  That, 

according to the Plaintiffs, would have avoided the accident.  (Opening Br., 

p.30:  “Appellee admitted that if he had chosen to not permit Tabitha to ride 

his ATV . . . she would not have been hurt.”)  Their claim is that Hylton 

should have overridden the determination by Tabitha’s father that she could 

ride the ATV.  This, at its heart, is an allegation of parental supervision, and 

cannot create a duty for Moseley to care for Tabitha.  Plaintiffs’ efforts to 

make this case about anything more than parental supervision fail.   

Second, for reasons discussed earlier, Hylton did not assume any 

duty of care from Tabitha’s father, and his limited role in pointing out the 

controls on the ATV after Moseley granted Tabitha permission to ride the 

ATV did not transfer that duty.  As mutual consent was missing, nothing 
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about Hylton’s actions constituted an assumption of Tabitha’s care.  See 

Kellermann, 278 Va. at 487.  

Third, providing Tabitha a helmet and showing her where the controls 

were did not create a duty for Hylton to care for or supervise Tabitha or to 

override her father’s permission to ride the ATV.  It is undisputed that 

Hylton merely made the helmet available, and someone else (Jessica) put 

the helmet on Tabitha.  (JA 284, 338-339).  The fact that Hylton provided 

the helmet for riders – an act to promote safety, not to create risk of harm – 

does not create a duty.   

Under the circumstances, Hylton merely engaged “in the ordinary, 

instinctual supervision [of the children operating the ATVs] that most adults 

undertake when they are around children.”  See Bradley, 228 S.W.3d at 

180 (child drowned at swimming pool party with many adults and coaches 

around); see also Wilson, 2010 Del. Super. LEXIS 279, *25-26 (hostess did 

not assume a duty to supervise a child in the pool where she displayed 

safety devices, had one for her child, and suggested that children who were 

gripping the pool walls use pool “noodles,” and that duty rested with the 

parent); Moses, 139 S.W.3d at 510 (where host provided life jackets for 

children in pool, the supervising parent had the duty to ensure the child did 

not remove the jacket); Bridgeman, 139 S.W.3d at 508-511 (host owed no 
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duty of care to a child who drowned in pool without a life jacket, even 

though she asked the child and his parent if he could swim, insisted that 

the child wear the life vest, and told him where to stay in the pool).  As long 

as Hylton did not agree to assume Tabitha’s care and supervision, he did 

not assume the parental duty simply by doing what a reasonable adult in 

the same situation would do.   

Nor was a duty assumed by showing Tabitha where the ATV’s 

controls were located.  That conduct was not an affirmative act that 

signified Hylton’s assumption of a duty of care to Tabitha.  It was only by 

mutual consent that the parental duty of supervision could pass to Hylton.  

Hylton simply provided information about where the controls were located.  

(JA 285, 338-339).  Thus, he did not assume any duty for Tabitha’s care.   

Equally important, those instructions had nothing to do with the 

accident.  There has been no allegation that these instructions were 

dangerous or unreasonable.  Nor did Plaintiffs allege that these pointers 

had anything to do with the accident or Tabitha’s injury.  Compare Southern 

States Grain Mktg. Coop. v. Garber, 205 Va. 757, 761 (1965)  (legal duty 

found where defendant’s employee helped plaintiff unload a truck, but in 

the process told plaintiff to hold a cable, and then moved the cable causing 

plaintiff’s fingers to be caught in the cable).  Instead, Plaintiffs’ argument is 



 

29 
 
2012/380/6713539v1 

that Hylton should not have permitted Tabitha to ride in the first place, not 

that he did anything wrong by providing basic instructions.   

 

4. VIRGINIA CASE LAW, INCLUDING INGLE V. CLINCHFIELD 
R.R. CO., SUPPORTS THE TRIAL COURT’S DECISION THAT 
HYLTON HAD NO DUTY OF CARE TO TABITHA. 
 

Plaintiffs’ second assignment of error challenges only the trial court’s 

reliance on Ingle v. Clinchfield R.R. Co., 169 Va. 131 (1937).  That 

assignment states that Ingle “addressed the supervision of a child’s 

behavior whereas this case involves Appellee-Defendant’s own conduct in 

allowing and assisting an eight-year old child to engage in the potentially 

dangerous activity of riding Defendant’s ATV.”  (JA 367).  Again, the 

question whether Hylton “allowing” Tabitha to ride the ATV created a duty 

of care has been answered-–because Moseley did not transfer a duty of 

supervision, Hylton did not have a duty to Tabitha.   Merely permitting what 

Tabitha’s father had already allowed did not create a duty that burdened 

Hylton with Tabitha’s supervision.  Nor did Hylton’s action in “assisting” 

Tabitha by providing basic instructions and a helmet create an independent 

duty absent some nexus to the accident.   

Even so, Ingle supports the trial court’s decision.  In that case, a child 

had been walking along train tracks under her mother’s supervision when 
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the child stepped in front of the train.  169 Va. at 135.  The train sounded 

the whistle and applied its brakes, but could not stop, and the child was 

killed.  Id.  In affirming the trial court’s ruling striking the case after the close 

of the evidence, this Court observed that “it would be demanding too much 

of the railroad company to require that it should have, though its agents, 

foreseen peril in the situation.”  Id. at 140.  Rather, the child’s mother 

“because of her superior knowledge of the propensities and habits of her 

children was in a better position [than the defendant] to judge whether” she 

was in danger by walking near the train tracks.  Id. at 139-140.   

This Court took a similar view of parental supervision in Wagman v. 

Boccheciampe, 206 Va. 412 (1965).  In that landlord-tenant case, a 

tenant’s child was playing on a handrail in an outside staircase when she 

fell and broke her arm.  Id. at 415.  The landlord had previously warned the 

child and her friends not to play there.  Id.  In rejecting the plaintiff’s 

contention that the landlord was negligent in failing to notify the child’s 

parents that she was playing in a dangerous place, this Court noted that 

there was no rule of law “which required the defendants to notify the 

parents that their child was doing something she ought not to be doing.”  Id. 

at 418.  Rather, this Court held that supervision of the child was the 

parents’ duty: 
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It was the duty of the parents, both at law and under the terms 
of the lease, to provide that surveillance of their child’s activities 
which they now seek to impose as an obligation upon the 
defendants.  The parents will not be permitted to shift that 
burden to the defendants. 

 
Id.  Like the landlord in Wagman, Hylton had no duty to notify Moseley that 

his child was doing something “she ought not to be doing.”  Id. 

Application of the principles in Ingle and Wagman do not, as Plaintiffs 

contend, attempt to impute Moseley’s negligence to Tabitha.  Instead, it 

simply recognizes the legal principle that controls the outcome of this case 

– that no transfer of the parental duty of care and supervision occurred.  In 

short, there is no recognized cause of action in Virginia for failure to 

supervise a child under these facts.    

 

5. THERE ARE ALTERNATIVE GROUNDS TO AFFIRM THE 
TRIAL COURT’S DECISION THAT HYLTON DID NOT OWE 
TABITHA A DUTY OF CARE OR SUPERVISION.   
 

There is an alternative basis for affirming the trial court’s decision.  

The parties fully briefed and argued the question of recreational use 

immunity, as set forth in Code § 29.1-509.  Although Hylton moved to strike 

on grounds of recreational use immunity as a “back up position,” (JA 357), 

the trial court did not explicitly rule on this motion because it was not 

necessary.  (JA 359-361).  Because Hylton was entitled to statutory 
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immunity for simple negligence and he was not grossly negligent, there is 

an additional reason why Plaintiffs failed to establish Hylton’s negligence.  

The trial court’s decision, then, should be affirmed on this alternative basis.   

A. Hylton is entitled to immunity for simple negligence under Virginia’s 
recreational use immunity statute. 
 

1. The recreational use immunity statute has broad application to 
achieve its purpose of opening land to public recreational use. 
 

In Virginia, as in most states, a landowner has immunity for simple 

negligence arising from the recreational use of his property, unless he 

charges a fee for that use.  Callahan v. Fairfax County Park Auth., 32 Va. 

Cir. 212, 213 (Fairfax Co. 1993) (most states, like Virginia, have adopted 

some form of the Model Recreational Use Statute). “The intent of 

recreational statutes was to limit the liability of private landowners.”  

Centner, T., Revising State Recreational Use Statutes to Assist Private 

Property Owners and Providers of Outdoor Recreational Activities, 9 Buff. 

Envt’l L.J. 1, 2 (2001), found at JA 204.  “The clear legislative intent of 

Code § 29.1-509 is to encourage the opening of private land to public 

recreational use.”  City of Virginia Beach v. Flippen, 251 Va. 358, 362 

(1996).  This statute has broad application to achieve its purpose.  Id. It 

applies here to immunize Hylton from Tabitha’s claims arising out of the 

recreational use of his property.   
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Virginia’s recreational use statute provides, in pertinent part: 

A landowner shall owe no duty of care to keep land or premises 
safe for entry or use by others for hunting, fishing, trapping, 
camping, participation in water sports, boating, hiking, rock 
climbing, sightseeing, hang gliding, skydiving, horseback riding, 
foxhunting, racing, bicycle riding or collecting, gathering, cutting 
or removing firewood, for any other recreational use, or for use 
of an easement. . . .  No landowner shall be required to give 
any warning of hazardous conditions or uses of, structures on, 
or activities on such land or premises to any person entering on 
the land or premises for such purposes. 
 

Va. Code § 29.1-509(B).7  The statute further provides: 

Any landowner who gives permission, express or implied, to 
another person to . . . ride [or] . . . engage in races . . . does not 
thereby: 
 
1. Impliedly or expressly represent that the premises are safe 

for such purposes; or 
 

2. Constitute the person to whom such permission has been 
granted an invitee to whom a duty of care is owed; or 
 

3. Assume responsibility for or incur liability for any intentional 
or negligent acts of such person or any other person. 

 
Va. Code § 29.1-509(C).   

a. The plain language of the recreational use immunity statute 
applies to the facts of this case. 
 

This statute clearly and unambiguously provides that:  1) a landowner 

owes no duty of care to keep his land or premises safe for recreational 

activities; 2) a landowner is not required to give any warning of hazardous 
                                                 
7 A copy of this statute is attached.   
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uses of his property or hazardous activities on such premises; and 3) a 

landowner who has given permission to another person to ride or race on 

his property makes no representations as to the safety of his property and 

assumes no duty of care by virtue of giving that permission.  Consequently, 

as it relates to this case, Hylton did not owe Tabitha any duty of care for 

her recreational use of his property, Tabitha did not become an invitee to 

whom a duty of care was owed when Hylton allowed her to use the ATV, 

and Hylton had no duty to warn Tabitha of a hazardous recreational activity 

or use on his premises.  This statute, then, defeats Plaintiffs’ simple 

negligence claims against Hylton.   

Plaintiffs first contend that the statute does not apply because this 

case does not concern the condition or ownership of land or the usage of 

private land for public enjoyment.  (Opening Br., p.25-26).  They also 

contend that ATV riding is not a recreational activity under the statute.  (Id. 

at 30-31).  Finally, they contend that the opening of land to family and 

friends for social gatherings does not support the policy of the statute.  (Id. 

at 26).  These arguments are plainly wrong.  They depend upon a narrow 

construction of the statute that ignores both its plain language and its broad 

purpose.   

i. The statute immunizes landowners for claims arising from 
the use of their property for recreational purposes. 
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First, the statute applies to the use of property for recreational 

purposes, and is not limited to providing immunity for claims relating solely 

to the condition of the premises.  No provision of the statute limits its 

application to situations where a defect or condition of the property is at 

issue.  Instead, as the statute says, it is the use of the property for 

recreational activities that triggers immunity.  Va. Code § 29.1-509(B) and 

(C).  As the plain language of the statute shows, immunity applies when a 

landowners’ property is used for a recreational purpose, not just when 

there is a defect in a condition of his property.       

Plaintiffs’ argument also ignores a critical part of the statutory 

language in subsection B.  The second sentence of subsection B, which 

was omitted from Plaintiffs’ brief, states that: “No landowner shall be 

required to give any warning of hazardous conditions or uses of, structures 

on, or activities on such land or premises to any person entering on the 

land or premises for such purpose.”  This provision plainly reaches the 

recreational activities engaged in on the land without reference to the 

condition of the land itself.  It also reaches structures on the land, again 

without limiting the immunity to a hazardous condition of the land itself.  

Thus, Hylton was not required to give any warning of potentially hazardous 
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recreational activities – including ATV riding – that took place on his 

property.   

 ii. ATV riding is a recreational activity under the statute.   

Plaintiffs next contend that the statute does not apply to ATV riding.   

This Court applies the “plain meaning” rule to the interpretation of 

statutes.  Evans v. Evans, 280 Va. 76, 82 (2010). The plain meaning of 

“recreational” means of, or relating to, recreation.8  The word “recreation” 

means “(1) refreshment by means of some pastime, agreeable exercise, or 

the like; (2) a pastime, diversion, exercise, or other resource affording 

relaxation and enjoyment.”9  Plainly, ATV riding is a recreational activity, 

just like bike riding, hiking, skiing or motorcycle riding.  It is a pastime that 

enables riders to enjoy the outdoors, relax and have fun. 

Although ATV riding is not specifically included in subsection B’s list 

of enumerated recreational activities, it is nevertheless encompassed 

within that listing as “any other recreational use.”  The statute applies to the 

following recreational activities: “hunting, fishing, trapping, camping, 

                                                 
8 www.dictionary.reference.com/browse/recreational.     
9
  www.dictionary.reference.com/browse/recreation.  Plaintiffs argue that 

“recreational” means “fun, entertaining, and enjoyable.”  (Opening Br., 
p.30).   
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participation in water sports, boating, hiking, rock climbing, sightseeing, 

hang gliding, skydiving, horseback riding, foxhunting, racing, bicycle riding 

or collecting, gathering, cutting or removing firewood, for any other 

recreational use.” Va. Code § 29.1-509(B) (emphasis added).  Under the 

doctrine ejusdem generis, the general phrase "any other recreational use" 

must look for its meaning to the specific items which precede it.  Martin v. 

Commonwealth, 224 Va. 298, 301 (1982) (when a particular class of things 

is enumerated in a statute and general words follow, the general words are 

to be restricted in their meaning to a sense analogous to the less general, 

particular words). Thus, the general statutory language, "any other 

recreational use” must be restricted in its meaning to uses analogous to the 

specific words used. 

All of the specific recreational uses listed in subsection B involve 

outdoor activities, whether related to exercise, or relaxation and enjoyment.  

ATV riding is an outdoor activity that allows the rider to appreciate his 

natural surroundings and have fun.  It is analogous to the other recreational 

activities enumerated in subsection B.  In fact, the General Assembly has 

expressly recognized ATV riding as a “recreational purpose” in a similar 

context.  See Va. Code §§ 15.2-6017, 6024 (defining “all-terrain vehicle 

riding” as one of many “recreational purposes” for which landowners do not 
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owe a duty of care pursuant to the Southwest Regional Recreation 

Authority statutes).  Therefore, ATV riding is included within the term “any 

other recreational use.”    

Nevertheless, ATV riding is also included as a covered activity in 

subsection C.  Code § 29.1-509(C)(2) states that a landowner who gives 

permission to another person to “ride” or “engage in races” does not owe a 

duty of care to that other person.  Plainly, Tabitha was “riding” the ATV 

when she was injured.  

Plaintiffs, however, argue that ATV riding is “inherently dangerous,” 

and, therefore, not recreational.  (Opening Br., p.30).  Even if Plaintiffs are 

correct that ATV riding is “inherently dangerous,” subsection B’s list of 

recreational activities includes other potentially dangerous activities that 

can result in serious injury or death, such as water sports, skydiving, rock 

climbing, and hang gliding.  As there is no “inherently dangerous” exception 

to the statute, and other potentially dangerous activities are expressly 

included in the statute, ATV riding is not excluded simply because it may 

involve some risk of injury. 

Contrary to the Plaintiffs’ suggestion, recreational use immunity is 

expansive and applies to a wide variety of “recreational uses.”  E.g., Hall v. 

United States, No. 2:02CV00096, 2003 U.S. Dist. LEXIS 6162, at *9 n.2 
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(W.D. Va. Apr. 15, 2003)10 (observing that recreational use immunity 

statute would apply to a woman injured while fishing); Hevener v. Perciline, 

No. CL09-2393 (Roanoke City, May 26, 2010)11 (holding that trampoline 

use is a recreational activity under the recreational use immunity statute); 

Harris v. Moeller, No. CL98009369-00 (Bedford Co. 1999)12(finding that 

recreational use immunity statute applies to death of child who fell from 

dock at Smith Mountain Lake); Sheppard v. Fairfax Co. Park Auth., 51 Va. 

Cir. 152, 156 (Fairfax Co. 1999)13 (recreational use immunity applies to 

injury when a swing broke); Morgan v. Commonwealth, 34 Va. Cir. 462, 

464-65 (Albemarle Co. 1994)14 (applying recreational use immunity to a 

suit brought by an injured softball player); Callahan v. Fairfax Co. Park 

Auth., 32 Va. Cir. 212, 215 (Fairfax Co. 1993)15 (recreational use immunity 

applies to an injury sustained by a jogger); Hiett v. Barcroft Beach, Inc., 18 

Va. Cir. 315, 328-29 (Fairfax Co. 1989)16 (recreational use immunity 

applies to injury sustained in triathlon on defendants’ property). 

                                                 
10 A copy of this case is found at JA 57.  
11 The relevant pleadings are included at JA 61. 
12 This case is included at JA 23. 
13 This case is included at JA 46. 
14 This case is included at JA 40. 
15 This case is included at JA 43.   
16 This case is included at JA 49. 
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In short, the statute contemplates that landowners have immunity for 

injuries caused by the recreational activity of ATV riding on their property, 

provided no fee is charged. 

iii. Application of the recreational use immunity statute here 
advances its purpose.   

 
Finally, Plaintiffs argue that the legislature did not intend the statute 

to be used to immunize landowners or homeowners for any injury that 

occurs while someone is engaged in a recreational activity on their 

property.  (Opening Br., p.29).  Further, they argue that the statute does not 

apply to private social gatherings.  (Id.).  Plaintiffs’ reading of the statute 

once again overlooks its plain language and purpose.   

The purpose of the statute is to encourage the opening of private 

lands for public recreational uses, provided that no fee is charged.  Flippen, 

251 Va. at 363.  That is what the Hyltons did.  They invited friends, family, 

neighbors and “whoever shows up” to their property.  (JA 298, 324).  In 

fact, Moseley ended up at the Hyltons that day because someone else 

(Jessica) brought him.  (JA 324).  Clearly, this was not a restricted or 

private event. 

Moreover, the fact that recreational activities took place in the context 

of a social setting is irrelevant.  There is no “social event” exception to this 

broadly-worded statute.  Equally important, this Court must construe 
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broadly the type of “landowners” who are covered by the statute.  Flippen, 

251 Va. at 362.  Landowners entitled to the protection of this statute 

include “the legal title holder, lessee, occupant or any other person in 

control of land or premises.”  Va. Code § 29.1-509(A).  Landowners who 

are hosting social events with recreational activities are not excluded.   

In short, Tabitha’s ATV riding at the time of her accident was a 

recreational use of Hylton’s property and therefore Hylton did not—and 

could not—have a duty of ordinary care to her.   

B.  Hylton was not guilty of gross negligence.  

Although recreational use immunity bars only Tabitha’s simple 

negligence claims, she did not prove any negligence by Hylton that rises to 

the level of gross negligence.  Therefore, Tabitha failed to prove either of 

her negligence claims.   

Gross negligence is defined as “a degree of negligence showing 

indifference to another and an utter disregard of prudence that amounts to 

a complete neglect of the safety of such other person.  This requires a 

degree of negligence that would shock fair-minded persons, although 

demonstrating something less than willful recklessness.”  Cowan v. 

Hospice Support Care, Inc., 268 Va. 482, 487 (2004).  Gross negligence 

can be found when there is a complete want of even scant care.  Compare 
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City of Lynchburg v. Brown, 270 Va. 166, 170 (2005) (no gross negligence 

where there was no evidence of a total disregard of precautions relating to 

a bleacher) and Volpe v. City of Lexington, 281 Va. 630, 640 (2011) (gross 

negligence could be found where city took no safety measures at all for its 

invitees swimming in its river near a dam that created a risk of downing 

from a hidden hydraulic).  In short, gross negligence is “a form of 

recklessness or a total disregard of all precautions, an absence of 

diligence, or lack of even slight care.”  Chapman v. City of Virginia Beach,  

252 Va. 186, 191 (1996) (gross negligence found when City failed to fix a 

broken gate after receiving three complaints about it).   

Plaintiffs’ evidence did not establish a complete want of care by 

Hylton.  Indeed, Hylton gave Tabitha basic instructions on the use of the 

ATV, provided a helmet to wear to protect her head, and ensured that her 

father gave his express permission for her to ride.  These facts, even 

viewed in the light most favorable to Tabitha, cannot establish that Hylton 

completely neglected Tabitha’s safety.  Having shown her how to operate 

the ATV and making a helmet available, Hylton plainly took some 

precautions, and he is not guilty of utter disregard of Tabitha’s safety.  

Although these actions do not mean that Hylton had assumed a legal duty 
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for Tabitha’s care, they do show that he did not completely disregard her 

safety.  Therefore, he is not grossly negligent. 

C. The trial court’s decision should be affirmed under the “right result, 
 wrong reason” doctrine. 

 
As discussed, the trial court considered, but did not rule on, Hylton’s 

“back up” recreational use immunity argument.  (JA 349, 357-358).  That 

argument, however, provides an alternative basis to affirm the trial court’s 

decision.  Therefore, if this Court believes that the trial court erred in 

sustaining the motion to strike on the basis that it did, the “right result, 

wrong reason” doctrine applies to affirm that decision on different grounds 

supported by the record.   

 This Court has stated: “’[w]e do not hesitate, in a proper case, where 

the correct conclusion has been reached but the wrong reason given, to 

sustain the result and assign the right ground.’"  Banks v. Commonwealth, 

280 Va. 612, 617 (2010) (quoting Eason v. Eason, 204 Va. 347, 352  

(1963)).  Thus, this Court can affirm the decision below on the recreational 

use immunity statute if the record supports an alternative ground, no further 

evidence is necessary to support that ground, and the appellant was on 

notice of the issue in the trial court.  Lynnhaven Dunes Condo. Ass’n. v. 

City of Virginia Beach, 284 Va. 661, 670 (2013).     
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 All the evidence necessary for the trial court’s resolution of the 

recreational use issue was before that court.17  The evidence shows the 

recreational use of Hylton’s property on the day of the accident and in 

general, (JA 300, 320-321, Add., p.142) that Hylton did not charge a fee for 

use of his property, (JA 324-325, 327), and that Tabitha was engaging in a 

recreational use of the property when she was injured.  (Add., p.143).  No 

additional facts were needed to determine the applicability of the statute to 

Tabitha’s claims.  Further, Plaintiffs were on notice of this issue and had 

twice briefed and argued the issue to the trial court.   

The same analysis applies to the gross negligence claim.  Plaintiffs 

had the burden to prove that Hylton was grossly negligent, they put on their 

entire case and rested, and the record is complete to determine whether 

they proved gross negligence.   

Therefore, if this Court determines that the trial court should not have 

sustained the motion to strike on parental supervision grounds, it should 

nevertheless affirm that decision on the basis of recreational use immunity 

                                                 
17The question whether Hylton is entitled to recreational use immunity 
involves, at least in part, an interpretation of the statute, which presents a 
question of law.  See Jones v. Williams, 280 Va. 635, 638 (2010) (statutory 
interpretation is a question of law for the court).  Therefore, a complete 
evidentiary record is only one part of the legal analysis.   
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and no gross negligence.18  See, e.g., Byler v. Virginia Elec. & Power Co., 

284 Va. 501, 509 (2013) (applying the “right result, wrong reason” rule to 

affirm the trial court’s decision).   

 

 

 

 

 

 

 

 

 

  

                                                 
18 Similarly, the judgment may also be affirmed on grounds that Hylton was 
not negligent, that any negligence by Hylton was not a proximate cause of 
Tabitha’s injury, or that Moseley’s negligence was a superseding cause.  
E.g., Gregory v. Hawkins, 251 Va. 471, 475 (1996) (if reasonable minds 
could not differ as to the outcome, the issue of proximate cause should be 
decided by the court, not the jury); Acme Markets, Inc. v. Remschel, 181 
Va. 171, 179 (1943) (whether a defendant is negligent is a mixed question 
of fact and law, and where the facts are not controverted, the question of 
negligence is a question of law).  Here, Plaintiffs put on their case and 
rested, and the facts were largely undisputed. 
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CONCLUSION 

 Accordingly, the trial court’s decision and judgment should be 

affirmed, and final judgment entered in favor of Defendant Hylton.   

 
DANIEL HYLTON  
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