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ARGUMENT

L STANDARD OF REVIEW

The Commonwealth asserts that “[t]he cases upon which Murry relies
to urge this Court to apply a de novo standard are inapplicable”
(Commonwealth’s Brief at p. 7); however, the Commonwealth does not
explain why. Although probation conditions are generally reviewed under
an abuse of discretion standard, the question of whether the defendant’s
constitutional rights were violated by a court-imposed probation condition is
a question of law to which the Court applies a de novo standard of review.

See Henderson v. Commonwealth, 285 Va. 318, 329, 736 S.E.2d 901, 907

(2013)(“[O]rdinarily, ‘the determination of the admissibility of relevant
evidence is within the sound discretion of the trial court subject to the test
of abuse of that discretion’ . . . [hlJowever, whether a defendant’s due
process rights are violated by the admission of evidence is a question of
law, to which we apply a de novo standard of review.”)(internal citations
omitted).

Contrary to the Commonwealth’s assertion (Commonwealth’s Brief at
p. 7), this Court in Anderson did not solely review the issues presented

under an abuse of discretion standard. Although this Court found that the



trial court “acted reasonably and did not abuse its discretion,” Anderson v.

Commonwealth, 256 Va. 580, 585, 507 S.E.2d 339, 342 (1998), the
constitutionality of the probation condition was reviewed de novo. 256 Va.
at 586, 507 S.E.2d at 342 (“{W]e cannoct say the waiver was invalid for its
being overly broad. We also cannot say the one-year duration of the
waiver, agreed upon by Anderson, invalidated it.”).
. CONSTITUTIONALITY

The Commonwealth erroneously claims that “the United States
Supreme Court upheld a waiver of Fourth Amendment rights as a condition

of a plea agreement and probation” in U.S. v. Knights, 534 U.S. 112 (2001}

(Commonwealth’s Brief at p. 9)." In Knights, the Supreme Court did not
address the constitutionality of the probation condition, but reviewed the
constitutionality of the search conducted in the case. The Court found that
the search conducted “pursuant to th[e] probation condition, and supported
by reasonable suspicion, satisfied the Fourth Amendment.” Knights, 534
U.S. at 114. The Court did not address whether the probation condition —

which permitted searches with and without reasonable suspicion — was

' It is unclear where the Commonwealth found support for its contention
that the probation condition in Knights was part “of a plea agreement”;

nothing in the reported case discusses any such plea agreement.
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itself constitutional.
Similarly, the Commonwealth confuses this Court's findings in

Anderson v. Commonwealth, 256 Va. 580, 507 S.E.2d 339 (1998). This

Court found that it was “difficult to understand how Anderson [could]
contend that this condition of his suspended sentence was unreasonable
when he knowingly and voluntarily agreed to it” 256 Va. at 585, 507 S.E.2d
at 342. The Court was not discussing Anderson’s decision not to “decline
the court’s ‘act of grace’ by extending sentence suspension,” but his
negotiation of the plea agreement. Unlike Anderson, Murry never agreed
to, nor was he asked to agree to, the waiver condition. The waiver
condition was imposed unilaterally by the trial court as a condition of his
suspended sentence (JA 140). Nor has Murry ever been in a position to
accept or decline the court’s “act of grace” in suspending a portion of his
incarceration term since he is currently serving the 16 year 7 month active
term'of his sentence.

The Commonwealth’s assertion of the Rule 5A:18 and Rule 5:25
procedural bars to arguments in the Opening Brief concerning the
constitutional validity of the waiver is inappropriate. Trial counsel objected

to the “Fourth Amendment waiver” and noted that such a sentencing



condition might be reasonable in cases involving physical contraband
("drugs and guns”), but that the circumstances of Murry’s case did not
support the imposition of the condition (JA 141). These same arguments —
the constitutionality and reasonableness of the waiver condition — have
been presented on appeal. Further, the trial court expressly relied on U.S.
v. Knights as authority for giving “law enforcement . . . the ability to go
directly into his house at any time” (JA 141-142) - the same case the
Commonwealth has argued is dispositive of the constitutionality of the
waiver. The constitutionality and reasonableness of the probation condition
can only be assessed by looking at the totality of the condition itself,
including the length and breadth of the waiver. Therefore, it is clear from
the record that the trial court was manifestly aware it was being “called

upon to decide” the constitutionality of the waiver. See Jackson v.

Chesapeake & Ohio Ry. Co., 179 Va. 642, 651, 20 S.E.2d 489, 492

(1942)(issue ripe for review when the trial court was afforded the
“‘opportunity to rule intelligently on the issue” and manifested its awareness
of the “precise questions [it was] called upon to decide”). The invocation of
the procedural bar to evade appellate review of the constitutionality of the

waiver condition is unwarranted.



Additionally, the Commonwealth’s argument that Murry cannot
present information on recidivism rates of sex offenders “for the first time
on appeal’” (Commonwealth’s Brief at p. 13) is also inexplicable. The
information on the actual recidivism rates of sex offenders was inciuded to
rebut the Court of Appeals’ reliance on a myth about sex offender
recidivism rates to support its finding that the probation condition was
reasonable. It is hard to fathom that the defendant would be required to be
prescient enough to anticipate the Court of Appeals’ reliance on a false
theory. The defendant has assigned error to the Court of Appeals’ decision
and is entitled to present information demonstrating the error in that
decision.

lll. UNREASONABLE CONDITION

The Commonwealth asserts that the probation condition is
reasonable without explaining why. The Commonwealth cites the trial
court’s comments about the defendant’s “grooming behavior” and the
surmised ability to “fool” his family (Commonwealth’s Brief at p. 11), but
neither of these factors would support imposing a condition of probation
designed to detect “contraband or evidence of a crime . . . in a particular

place.” lllinois v. Gates, 462 U.S. 213, 238 (1983). Unlike the defendant in




Anderson who had been charged with drug and gun offenses, Ronnie
Murry had no history of illegal drug use or possession and no history of
illegal possession of firearms or weapons. The circumstances of this case
involved no physical evidence of any kind. Therefore, unlike Anderson,
nothing in “the nature of the offense, [Murry’s] background, and the
surrounding circumstances” supported the imposition of the probation
condition waiving his Fourth Amendment rights. Allowing the police to
search Ronnie Murry’s person, vehicle, and residence at any time is not a
useful means of “verifying” Murry’s compliance with the condition of good
behavior (Commonwealth’s Brief at p. 11-12), because there was no
reason to believe Ronnie Murry would suddenly (without any history)
possess contraband or otherwise have evidence of crime in these places.
Nor does the condition provide a mechanism “by which to protect the
community” (Commonwealth’s Brief at p. 12) beyond the other conditions of
the suspended sentence (no unsupervised contact with minors) and
probation (supervision and sex offender treatment).

Nor does the Commonwealth’s final argument have any merit. The
existence of statutory authority for a court to modify conditions of probation

(Va. Code §19.2-304) does not negate the unreasonableness of an



imposed probation condition. That Murry can arguably petition the trial
court “to alter this condition of his suspended sentence and probation”
(Commonwealth’s Brief at p. 15)® does not render the condition reasonable
or immune from appellate review. The trial court imposed a condition of
probation wholly unrelated to the facts and circumstances of the case and
designed solely to strip the defendant of basic constitutional rights and

subject him to potential governmental harassment.

® To the extent that the waiver was a condition of the suspended sentence,
Code §19.2-304 offers no mechanism for relief. See Grant v.
Commonwealth, 223 Va. 680, 685, 292 S.E.2d 348, 350 (1982)(Section
19.2-304 deals with probation only); Reinke v. Commonwealth, 51 Va. App.
357, 363, 657 S.E.2d 805, 809 (2008)(condition of suspended sentence is

not modifiable under Code §19.2-304).
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CONCLUSION
For these reasons and the reasons stated in the Opening Brief, the
judgment of the Circuit Court of Hanover must be vacated and the matter
remanded for resentencing.
Respectfully Submitted,

RONALD STUART MURRY, JR.

By ﬂ./.\/? A

Counsel

Steven D. Benjamin, VSB#18772

Email: sbenjamin@benjamindesportes.com
Betty Layne DesPortes, VSB#34360

Email: bldesportes @benjamindesportes.com
BENJAMIN & DesPORTES, P.C.

P.O. BOX 2464

Richmond, VA 23218-2464

(804) 788-4444 (telephone)

(804) 644-4512 (facsimile)

Counsel for Appellant Ronald Stuart Murry, Jr.



CERTIFICATE
| hereby certify compliance with Rule 5:26. This Reply Brief does not
exceed 15 pages. Fifteen (15) printed copies of this Reply Brief were filed
with the Clerk of this Court and three (3) copies were mailed to opposing
counsel, and one (1) electronic version (PDF) was filed on CD with the

Clerk and delivered on CD to opposing counsel, this 8" day of April, 2014.

ﬂ,/ﬁ/? T

Counsel /~

Steven D. Benjamin, VSB#18772

Email: sbenjamin @benjamindesportes.com
Betty Layne DesPortes, VSB#34360

Email: bldesportes @ benjamindesportes.com
BENJAMIN & DesPORTES, P.C.

P.O. BOX 2464

Richmond, VA 23218-2464

(804) 788-4444 (telephone)

(804) 644-4512 (facsimile)

Counsel for Appelfant Ronald Stuart Murry, Jr.



