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RONALD STUART MURRY, JR,,
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V.
COMMONWEALTH OF VIRGINIA,

Appeliee.

BRIEF FOR THE COMMONWEALTH

STATEMENT OF THE CASE

On September 13, 2011, foliowing a bench trial in the Circuit
Court of Hanover County, Ronald Stuart Murry, Jr, was found guilty of
one count of rape in violation of Virginia Code § 18.2-61, four counts
of aggravated sexual battery, in violation of Virginia Code § 18.2-
67.3(A)(1), and one count of aggravated sexual battery, in violation of

Virginia Code § 18.2-67.3(A)(3). The complaining witness was



Murry's stepdaughter and the offenses occurred when she was
between 5 to 13 years old.

At the sentencing hearing on March 5, 2012, Murry received a
total sentence of over 156 years in prison, but an active sentence of
only 16 years and 7 months, upon certain terms and conditions,
including that he agree to allow a search of his person, personal
effects, vehicle or residence at any time by a probation officer or law
enforcement officer for the duration of his life. {(App. 7-9).

On October 3, 2012, the Court of Appeals of Virginia granted
the petitioner a limited appeal. On December 27, 2012, a three-judge
panel of that Court denied Murry’s motion for reconsideration of his
other appellate claims. After briefing and argument, Murry's
convictions were affirmed on June 25, 2013, Murry v,

Commonwealth, 62 Va. App. 179, 743 S.E.2d 302 (2013). (App. 10-

18).

ASSIGNMENTS OF ERROR

The defendant assigns the following error:

l. The trial court erred in imposing an unreasonable
probation condition: a life-time waiver of Murry's
constitutional protections against unreasonable
searches and seizures.



.  The Court of Appeals erred in failing to address the
constitutionality of the probation condition and in
finding that it was reasonable.

STATEMENT OF FACTS

Between 2001 and 2008, B.W. lived in Hanover County with her
mother, two younger siblings and her stepfather, the defendant.
(App. 42). B.W. first met the defendant when she was three or four
years old. (App. 42). She called him “Dad,” and she loved him.
(App. 42, 48). When she was five years old, Murry began coming to
her room at night once or twice a week and touching her breasts and
vagina both over and under her clothes. (App. 43-44). These sexual
assaults continued until she was thirteen years old. (App. 41-45).

In October or November 2009, at the end of softball season,
when B.W. was thirteen, Murry came into her bedroom, removed her
clothes and his clothes, got on top of her, and inserted his penis into
her vagina. (App. 78-80). B.W. could not move when Murry was on
top of her. She said “stop a couple of times,” but he did not stop.
Instead he said, “It's okay.” She had not previously had sexual
intercourse. (App. 48, 58). B.W. did not say anything else because
Murry yelled a lot, he was “kind of scary,” and she thought he would

“beat” her. (App. 48-49).



Although the defendant did not sexually molest B.W. after she
turned 13, she delayed telling anyone about the sexual assaults until
January 11, 2011, when she told her mother. (App. 51-52, 61).
B.W.'s mother confronted Murry, her husband of nine years. B.W.'s
mother asked Murry how he “could take her child’s virginity.” Murry
said he tucked B.W. in, fell asleep in her bed, and when he woke up,
B.W. was on top. He said he sfopped her. Murry started crying and
walked out saying that he wanted to kill himseif. He checked himself
into a hospital where he made various incriminating statements about
molesting B.W. (App. 64).

Murry testified at trial that he “did not touch [his] stepdaughter
at all” on her breasts or vagina when she was 5 {o 12 years old. He
said he regularly went to B.W.'s room at night to tuck her in because
his wife refused to do it and B.W. was scared. (App. 81-84, 93).
Murry testified that one night when B.W. was 13, he was in her
bedroom and she began hugging and kissing him. He ciimbed into
bed with her, she helped him remove his clothes and he had
intercourse with B.W. (App. 89-90). She did not tell him to stop.
Afterward, he stayed in her bed for 45 minutes discussing the day's

activities such as what was going on in school. (App. 90-92).



At the conclusion of the evidence, the irial court ruled:

[Hlaving had the opportunity to observe the
demeanor of B.W. on the stand, to consider the context of
her testimony, | find her testimony to be entirely credible.
On the other hand, having had the opportunity to observe
Mr. Murry on the stand and to hear his version of the
events and his denials, | find his testimony to be
incredible. Specifically, just as an example, the very idea
that he’'s going to have sex with his 13-year-old
stepdaughter and then lounge for 45 minutes in the bed
with her and the fopic of conversation is going to be
what's going on with her in school, | find to be entirely
incredible, and | find that his testimony was designed to
minimize his culpability and to account for the admissions
that he made at the hospital. . . . | find further that it's
incredible . . . that this would be a spontaneous act of
intercourse, and | find that [B.W.'s] testimony in regard to
the ongoing relationship and the “grooming” behavior . . .
he participated in . . . that he encouraged from the time
she was five years old is a much more credible
explanation of how this event occurred when she was 13.

(App. 115-1186).

At sentencing, as a condition of his release on probation after
serving less than 17 years of the 156 year prison sentence imposed
for his crimes, the court ordered that Murry must allow a search of his
person, personal effects, vehicle or residence at any time by a
probation officer or law enforcement officer for the duration of his life.
(App. 139-140). Defense counsel objected stating:

Judge, the only thing, the Fourth Amendment

Waiver, | would just make an objection for my client with
respect to that. | mean [ don't know--drugs and guns |



understand, but in this circumstance | would argue that
it's not really necessarily appropriate for that type of
waiver and ask the Court to rescind that part of the
condition for the suspended sentence.

(App. 141).

Significantly, counsel did not argue the duration of the waiver was
excessive, or that the condition was unconstitutional for any reason
much less because it allowed law enforcement officers to conduct
warrantless searches for investigative purposes. Moreover, Murry did
not decline the sentence suspension and ask to serve the 156 years
in prison initially imposed by the court. The trial judge stated:

| agree with the Commonwealth that he, and |
listened to the evidence, that he groomed this child from
an early age to accept his physical advances and that he
manipulated her into this at the same time that he was
presenting to everyone in his family and . . . community
what a good person he would be . . . to have with
children. | mean it's classic predatory behavior and he
groomed her to the point that in order to overcome her
resistance to him taking her virginity, he overcame her
resistance by telling her it was going toc be okay. And . ..
he does not accept responsibility for that, he exhibits
distorted behavior about his own role . . .. And, in order
to protect the community at the time that he's finally
released, | want . . . law enforcement {o have the ability to
go directly into his house at any time o see what he's
doing, and | do that pursuant to U.S. v. Knights, 534 U.S.
112, (2001).

(App. 141-142).



ARGUMENT

THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION BY REQUIRING THE DEFENDANT
TO SUBMIT TO WARRANTLESS SEARCHES AS
A CONDITION OF HiIS PROBATION, AND THE
COURT OF APPEALS CORRECTLY HELD THE
CONSTITUTIONAL CHALLENGE RAISED ON
APPEAL WAS WAIVED PURSUANT TO RULE
5A:18.

Standard of Review

On appeal, trial court decisions involving suspension and
probation are reviewed under an abuse of discretion standard.

Dunham v. Commonwealth, 59 Va. App. 634, 638, 721 S.E.2d 824,

826, aff'd, 284 Va. 511, 733 S.E.2d 660 (2012). Contrary to Murry's
contention, the standard of review does not change based upon the
nature of the condition of the sentence suspension. The cases upon
which Murry relies to urge this Court to apply a de novo standard are

inapplicable. Indeed, in Anderson v. Commonwealth, 256 Va. 580,

507 S.E.2d 339 (1998), this Court applied an abuse of discretion
standard when holding, “the trial court acted reasonably and‘did not
abuse its discretion in conditicning Anderson’s suspended sentence
upon [a] waiver [of his Fourth Amendment rights].” Id. at 585, 507

S.E.2d at 342.



Discussion
Probation is “the action of suspending the sentence of a
convicted offender in such a way that the offender is given freedom
after promising good behavior and agreeing tc a varying degree of

»

supervision . . . ." It is “[a] court-imposed criminal sentence that,
subject to stated conditions, releases a convicted person into the
community instead of sending the criminal to jail or prison.” Word v,

Commonwealth, 41 Va. App. 496, 502, 586 S.E.2d 282, 283 (2003).

“When coupled with a suspended sentence, probation
represents ‘an act of grace on the part of the Commonwealth to one

who has been convicted and sentenced to a term of confinement.

Price v. Commonwealth, 51 Va. App. 443, 448, 658 S.E.2d 700, 703

(2008) (quoting Pierce v. Commonwealth, 48 Va. App. 660, 667, 633

S.E.2d 755, 758 (2006)). See also Rease v. Commonwealth, 227 Va.

289, 295, 316 S.E.2d 148, 151 (1984).

Code § 19.2-303 empowers a trial court, after conviction, to
suspend a sentence in whole or in part, and place conditions on the
suspended sentence. “The sole statutory limitation placed upon a

court's discretion is one of reasonableness.” Anderson, 256 Va. at



585, 507 S.E.2d at 341 (citing Dvke v. Commonwealth, 193 Va. 478,

484, 69 S.E.2d 483, 486 (1952) (sole statutory limitation placed upon
a trial court's discretion in its determination of such conditions is one
of reasonableness; decided under predecessor statute)).

A condition of suspension is reasonable where it is ordered
upon “due regard to the nature of the offense, the background of the
offender and the surrounding circumstances.” Loving V.

Commonwealth, 206 Va. 924, 930, 147 S.E.2d 78, 83 (1966). in U.S.

v. Knights, 534 U.S. 112 (2001), the United States Supreme Court
upheld a waiver of Fourth Amendment rights as a condition of a piea
agreement and probation. The condition in that case was virtually the
same as the condition in the present matter. The condition staied
that Knights would “submit his . . . person, property, place of
residence, vehicle, personal effects, to search at anytime, with or
without a search warrant, warrant of arrest or reasonable cause by
any probation officer or law enforcement officer.” [d. at 114.

The Supreme Court explained:

The State has a dual concern with a probationer. On the

one hand is the hope that he will successfully complete

probation and be integrated back into the community. On

the other is the concern, quite justified, that he will be

more likely to engage in criminal conduct than an ordinary
member of the community.



Id. at 120-21. “Just as other punishments for criminal convictions
curtail an offender’s freedoms, a court granting probation may impose
reasonable conditions that deprive the offender of some freedoms
enjoyed by law-abiding citizens.” Id. at 119. “[The State’s] interest in
apprehending violators of the criminal law, thereby protecting
potential victims of criminal enterprise, may therefore justifiably focus
on probationers in a way that it does not on the ordinary citizen.” Id.
at 121.

in Anderson, the defendant had been convicted of possessing a
firearm on school property and sentenced to two years in prison with
execution of the sentence suspended on certain conditions, including
that he waive his Fourth Amendment right against unreasonable
searches (that he shall submit his person, place of residence and
property to search or seizure at any time by any law enforcement
officer with or without a warrant) for a period of one year. 256 Va. at
507 S.E.2d 339. When he was later seized by police and found to
have cocaine, marijuana and a gun on his person, Anderson argued
his seizure was unlawful. Id. He asserted the trial courl acted
unreasonably in conditioning the suspended sentence upon a waiver

of his Fourth Amendment rights. This Court upheld the condition

10



imposed pursuant to Code § 19.2-303. id. at 585, 507 S.E.2d at 342.
The Court reasoned:
[Anderson had a] history of drug and firearm offenses,
and the waiver provided the Commonwealth with a useful
means of verifying his compliance with the condition that
he would be of good behavior. Both Anderson and the
Commonwealth benefited from the plea agreement in that
Anderson received his freedom and the Commonwealth
gained some confrol over his behavior. We conclude,
therefore, that, . . . the trial court acted reasonably and did

not abuse its discretion in conditioning Anderson’s
suspended sentence upon the waiver.

As the Court also noted in Anderson, it is difficult to understand
how a defendant can contend that this condition of his suspended
sentence was unreasonable when he did not decline the court’s “act
of grace” by extending sentence suspension rather than requiring the
defendant to serve the full sentence. In this case, Murry faced in
excess of 156 years in prison but is serving an active sentence of a
fraction of that time, 16 years and 7 months.

Moreover, given the trial court's rationale for the condition,
including Murry’s grooming behavior and his ability to *fool” his family
and the community concerning his nefarious activities, the waiver

provided the Commonwealth with a useful means of verifying Murry's

11



compliance with the condition that he wouid be of good behavior and
a mechanism by which to protect the community upon his release.

As in Anderson, both Murry and the Commonwealth benefited:
Murry will receive his freedom and the Commonwealth gains some
control over his behavior. As in Anderson, based upon the nature of
the offense and the surrounding circumstances, the trial court acted
reasonably and did not abuse its discretion in conditioning Murry's
suspended sentence upon the lifetime waiver of his Fourth
Amendment rights.

Finally, numerous other courts addressing the Fourth
Amendment waiver condition in connection with assault and battery,
abuse and sexual misconduct cases have found the condition valid.
See Jay M. Zitter, J.D., Annotation, Validity of Requirement That, as
Condition of Probation, Defendant Submit to Warrantless Searches,
99 A.L.R.5th 557 (2012).

On appeal, Murry is limited to the arguments he made at trial as
to the reasonableness of the Fourth Amendment waiver condition of
his sentence suspension. He did not argue at trial the constitutional
validity of the condition, the length of the waiver, or that the waiver

was overbroad because it allowed law enforcement officers to

12



conduct warrantless searches for investigative purposes not
reasonably related to furthering the goals of probation. He did not

present the trial court with recidivism rates of sex offenders as he

does on appeal. See Anderson, 256 Va. at 587, 507 S.E.2d at 343
(Kinser, C.J., concurring). Pursuant to Rules 5A:18 and 5:25, Rules
of the Supreme Court of Virginia, Murry is not entitled to make these

additional arguments for the first time on appeal. See Buck v.

Commonwealth, 247 Va. 449, 452-53, 443 S.E.2d 414, 417 (1994)

(holding that appellant’s failure toc raise the same arguments “before
the trial court preciudes him from raising them for the first time on

appeal”); Floyd v. Commonwealth, 219 Va. 575, 584, 249 S.E.2d 171,

176 (1978) (holding that only the same specific sufficiency argument
presented to the frial court may be considered on appeal}). The
purpose of these rules is to ensure that the trial court and opposing
party are given the opportunity to intelligently address, examine, and
resolve issues in the trial court, thus avoiding unnecessary appeals.

See Lee v. Lee, 12 Va. App. 512, 514, 404 S.E.2d 736, 737 (1991);

Kaufman v. Kaufman, 12 Va. App. 1200, 1204, 409 S.E.2d 1, 34

(1991). The Court of Appeals correctly refused to entertain these

13



additional arguments. Murry v. Commonwealth, 62 Va. App. at 181
n.1, 743 S.E.2d at 304 n.1 (2013).

In any event, the lifetime waiver was reasonabie in light of the
trial court’s findings that:

[Hle groomed this child from an early age to accept his
physical advances and that he manipulated her into this
at the same time that he was presenting to everyone in
his family and everyone in the community what a good
person he would be with . . . children. | mean i's classic
predatory behavior and he groomed her to the point that
in order to overcome her resistance to him taking her
virginity, he overcame her resistance by telling her it was
going to be okay. And, even at this point . . . he does not
accept responsibility for that, he exhibits distorted
behavior about his own role in this, and even though he
would be a great candidate for future treatment, | have no

assurance that it's going to be successful. . . in order to
protect the community at the time that he’s finally
released.

(App. 141-142).

Waivers, such as the cne obtained in this case “allow officials to
monitor a probationer’s activities . . . tied to the rehabilitative purpose
of his probationary sentence.” Anderson, 256 Va. at 588, 507 S.E.2d
at 343. (Koontz, J.,dissenting}. Unlike Anderson, Murry is attacking
the condition itself and not its application. Nothing in Anderson’s
case supports the defendant’'s contention that the condition itself was

unreasonable.

14



Finally, there was nothing involuntary about the courl's
condition of suspending all but 16 years seven months of Murry’'s 156
year sentence on the condition of the waiver of his Fourth
Amendment rights. As this Court has recognized, “an offender’s
selection between two sanctions resulting from his own wrongdoing
constitutes choice. . . . Anderson, 256 Va. at 585, 507 S.E.2d at 342.
Contrary to Murry's argument on appeal, the court’s order of a lifetime
waiver is not absolute. Code § 19.2-304 permits the trial court to
“subsequently increase or decrease the probation period and may
revoke or modify any condition of probation.” Since the conditions of
the suspended sentence and probation may be modified, Murry can
petition the court to alter this condition of his suspended sentence
and probation. Thus, any argument about the duration of the Fourth

Amendment waiver as onerous is disingenuous.

CONCLUSION

For these reasons, the judgment of the Circuit Court for Hanover
County should be affirmed.
Respectfully submitied,

COMMON LTH OF VIRGINIA

By: /M/,&Uﬂ@ it 7

Counsel
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