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STATEMENT OF FACTS

Pl aintiff/Appell ant Assur ance Dat a, I nc.
(“Assurance”) enpl oyed Defendant/ Appell ee John Ml yevac
(“Malyevac”) to “sell the plaintiff’s conputer products
and services to custoners” pursuant to an agreenent
(“Agreenment”) with Assurance. (J. A 1-2, 11-27.)
Assurance alleged that after Ml yevac resigned, on Muy
25, 2012, he “continued to work, directly or indirectly
soliciting, provi di ng, pronoti ng and/ or sel ling,
Wi thout limtation, conputer software and/or hardware
products, services, training, nmanaged services and/or
related professional services for software and/or
har dwar e products I n di rect conpetition W th
[ Assurance’s] business.” (J.A 3.) Assurance attenpted
to state that Ml yevac breached the agreenent by not
adhering to the followng restrictions in the
Agr eenent . First, for six nonths after separation and
within a b50-mle radius of Assurance’'s Virginia
of fices, Malyevac may not “solicit, provide, pronote or

sell, directly or indirectly,” any “conputer, software,



or hardware products” which conpete with Assurance’s
products; “services for custoners or prospective
custoners that are conpetitive” wth Assurance’s
services; or “related professional services which are
provided by” Assurance. (J.A 13.) Second, for *“a
period of twelve (12) [sic]”' after separation, Malyevac
may not solicit or do business wth Assurance’s
custoners in a way that conpetes wth Assurance. (J.A
14.) Third, Malyevac cannot disclose “Confidential
Information” to anyone. (J.A 14.) Fourth, after
separation, Mal yevac nmust return confidenti al
i nformation and materials to Assurance. (J.A 16.)
Assurance brought suit to enforce the Agreenent,
and M. Malyevac denurred. (J.A 33.) The circuit court
heard argunment on the denmurrers from both counsel, then
recessed for thirty mnutes to do further research
before sustaining the denurrer and dismssing the case

with prejudice. (J.A 63-64.) On Septenber 11, 2012,

! Assurance’s Brief incorrectly states that this clause
reads “twelve (12) nonths” (J.A 5), which error begs
the question of the proper interpretation of the clause
I tself.



Assurance noved the circuit court to reconsider (J.A
70); on Septenber 17, 2012, the court denied the notion
w thout a hearing. (J.A 75.)
ARGUMENT
ACE 1. The GCircuit Court Properly Sustained the
Denur r er to t he Nonconpetition and
Nonsolicitation Clauses at |ssue Because They
Were Overly Broad
This Court reviews de novo a circuit court’s
decision to sustain a denurrer. G azebrook v. Bd. of
Supervi sors of Spotsylvania County, 266 Va. 550, 554,
587 S.E.2d 589, 591 (2003). The sane standard applies
to the question of whether a nonconpetition clause is
enforceable. Honme Paranobunt Pest Control Cos., Inc. v.
Shaf fer, 282 Va. 412, 415, 718 S.E. 2d 762, 763 (2011)
(citing Omi pl ex Wor | d Servs. Cor p. V. U S
| nvestigations Servs., Inc., 270 Va. 246, 249, 618
S. E. 2d 340, 342 (2005)).
In Virginia, “covenants in restraint of trade are
not favored, wll be strictly construed, and, in the

event of an anbiguity, will be construed in favor of

the enployee.” Mddern Env'ts, Inc. v. Stinnet, 263 Va.



491, 493, 561 S.E 2d 694, 695 (2002) (citing Ri chardson
v. Paxton Co., 203 Va. 790, 795, 127 S. E. 2d 113, 117
(1962)). “Whether a restrictive covenant is enforceable
Is a question of law to be determned by the court.”
Sinmmons v. MIller, 261 Va. 561, 581, 544 S E. 2d 666,
678 (2001). To determne whether a restrictive
covenant I's reasonabl e, the Court must deci de:
(1) whether the restraint “is no greater than necessary
to protect the enployer in sone |legitimte business
interest”; (2) whether the restraint is “unduly harsh
and oppressive in curtaining the enployee’'s legitinmate
effort to earn a living”; and (3) whether the scope and
extent of the activity being restricted is reasonable
on public policy grounds. New River Media Gp., Inc.
v. Knighton, 245 Va. 367, 369, 429 S.E. 2d 25, 26 (1993)
(citing Roanoke Eng' g Sales v. Rosenbaum 223 Va. 548,
552, 290 S.E.2d 882, 884 (1982)). This analysis
focuses on three factors: (1) the duration; (2) the
geogr aphi cal scope; and (3) the scope and extent of the

activity being restricted. Si mons, 261 Va. at 581,



544 S. E.2d at 678. The enpl oyer bears the burden of
pr oof . Ri chardson, 203 Va. at 795, 127 S.E. 2d at 117.
If a covenant is overly broad in scope, then it is
unreasonable and unenforceable. 1d. A party cannot
argue “that the scope of the function elenment could be
altered by extrinsic evidence to nean sonething
narrower than its clear |anguage...” See Shaffer, 282
Va. at 418, 718 S.E. 2d at 765.
A.  Assurance Failed to Preserve Its Argunent That
It Should Be Able to O fer Evidence Because It
Made No Proffer to the Trial Court
In Dade v. Anderson, the plaintiff had filed a
notion for declaratory |udgnent and anmended it
following a successful denurrer by the defendant. Dade
v. Anderson, 247 Va. 3, 4-5, 439 S E 2d 353, 354
(1994). The circuit court sustained the defendant’s
second denurrer, and the plaintiff did not re-anend.
ld. This Court affirnmed, in part because “the plaintiff
did not tender to the trial court a second anended

notion for declaratory judgnent or otherwise proffer

what she would have alleged had she been allowed to



amend.” |d. at 8, 439 S.E.2d at 356. This Court could
not review the circuit court’s decision because the
plaintiff had failed to preserve for appeal the facts
which she would have alleged. See id. Here, Assurance
failed to proffer to the circuit court the evidence
that it would have offered to support the validity of
Its nonconpetition clause. The evidence certainly did
not appear as allegations in the Conplaint. Assurance
failed to make the proffer even in its Mtion for
Reconsi deration, which expressly raised the issue of
amendnment. This Court cannot evaluate the circuit
court’s decision wthout knowi ng what the circuit court
woul d have heard, and Assurance failed to preserve that
information for this appeal. This Court shoul d
therefore affirmthe circuit court’s decision to strike
t he nonconpetition cl ause.

B. The Nonconpetition Clause |Is Overly Broad

A non-conpetition clause may not forbid “activities
in which [the enployee was] not engaged.” Richardson,

203 Va. at 795, 127 S. E. 2d at 117. Under Paragraph 5



of the Agreenent, Malyevac may not sell any conpeting
hardware or software, or provide conpeting “training,
managed  services i nstall ation, I npl enent ati on or
related professional services” for a period of six
nmonths within 50 mles of Assurance’s offices,
regardl ess of whether Ml yevac worked on those business
areas for Assurance. (J.A 13.) The Conplaint nerely
nmentions a single conputer software or hardware
pr oduct — HP Tipping Point — W t hout further
el aboration. (J.A 5.) Nowhere does Assurance define
the scope of the restriction. The provision forbids
Mal yevac from providing services to “prospective

custoners” but does not define that term (J.A 13.)

The service area, in Exhibit A to the agreenent, is
“United States — Authorized DOD and |Intel Gov’ t
Accounts.” (J.A 19.) The provision would apparently

keep Mal yevac from providing conpeting services to any
part of the Departnent of Defense or other intelligence
(assumng that “intel” stands for “intelligence”)

agenci es anywhere in the region. Because the provision



prohibits activities different from those which
Mal yevac took on Assurance’s behalf and fails to define
“prospective custoners,” it is overbroad conpared to
Assurance’s business interest, and the circuit court
properly struck the restrictive covenant.?

C. The Nonsolicitation Cause Is Overly Broad

The non-solicitation clause is even broader than
t he non-conpetition clause and, consequently, it cannot
pass mnuster. First, its specified duration—*“a period
of twelve (12) [sic] after the date of term nation” of
enpl oynent (J. A 14) —+s incurably anbiguous and, as
such, construed in Ml yevac’s favor. See Mdern Env'ts,
263 Va. at 493, 561 S.E.2d at 695. |f Assurance wanted
a 12-nonth term it should have put that in the
Agr eenent . As it stands, the Agreenent could have
nmeant 12 hours, days, or weeks, all of which probably

woul d have been legally reasonable; or nonths, which

> Virginia courts do not “blue pencil,” i.e., take a

contract that is unenforceable as witten and rewite it
to make it enforceable. Amer. Standard Hones Corp. V.
Rei necke, 245 Va. 113, 122, 425 S. E. . 2d 515, 519-20
(1993) (quoting Bank of Southside Va. v. Candel ario, 238
Va. 635, 640, 385 S.E 2d 601, 603 (1989)).

8



m ght have been reasonable; or years, which certainly
woul d have been unreasonable. Virginia courts wll not
add words to the contract to make it say sonething that
It does not.

Second, the restrictive covenant prevents Ml yevac
from soliciting business from any “past, present or
prospective custonmer of Conpany or its subsidiaries,
with whom [Malyevac] has been in contact or obtained
contact/user information in connection wth” hi s
services while at Assurance's office. (J.A 3-4, 14.)
Because the term “prospective” custoner is undefined,
and because the essence of Mlyevac’'s daily work life
Is marketing and sales to everyone he neets, this term
woul d i nclude everyone he deals with, fromthe business
people he deals with directly, to their secretaries or
receptionists, to the pizza delivery person. Thi s
provi sion prevents Malyevac from doing business not
just with any conpetitor, but wth all governnent
offices, office supply conpanies, pizza places, and

even janitorial services. The circuit court properly



held the nonsolicitation the restrictive covenant
unenf or ceabl e.

D. The Circuit Court Did Not Need to Hear Evidence

on These |ssues Because the Provisions Wre

Overly Broad on Their Faces

Assurance insists that it had the right to put

evi dence on to support the wvalidity of its
nonconpetition and nonsolicitation clauses. This is
I ncorrect. For exanple, in Mdern Environnents, this

Court affirmed, based solely on the pleadings and oral
argunent, a declaratory judgnent which invalidated
restrictive covenants. Modern Env’'ts, 263 Va. at 493,
561 S.E.2d at 695. In Shaffer, this Court reviewed an
appeal from a plea in bar in which the circuit court
t ook evidence. Shaffer, 282 Va. at 415, 718 S. E 2d at
763. This Court rejected Hone Paranount’s argunent
t hat testinony regarding Shaffer’s training and
work  experience “would have elimnated” certain
“hypothetical job duties from the scope of the court’s
consideration.” 1d. at 418, 718 S. E 2d at 765. In

short, when an enployer drafts an extrenely broad

10



restraint of trade, the enployer runs the risk that a
court wll find that no anount of evidence could render
the provision reasonable and enforceable. The circuit
court properly reached exactly that concl usion here.

ACE 2. The Circuit Court Properly Held That Assurance
Had Failed to State a Caim for Violation of
the Agreenent’s Confidentiality Provisions

This Court reviews de novo a circuit court’s
decision to sustain a denurrer. d azebrook, 266 Va. at

554, 587 S.E. 2d at 591. Again, Virginia courts do not

rewite a contract that is unenforceable as witten to

make it enforceable. Amer. Standard Honmes Corp., 245

Va. at 122, 425 S. E. 2d at 519-20 (quoting Bank of

Southside Va., 238 Va. at 640, 385 S E. 2d at 603).

Mal yevac chal | enged Assurance’s confidentiality clains

on the grounds that they failed to state a claim

(J.A 33, 44-45.) The circuit court sustained the

denmurrer on those grounds. This was not error: The

Conplaint failed to state that Malyevac disclosed

confidential information. The allegation that Ml yevac

“I's disclosing to others” (J.A 5) was a conclusory

11



claiminsufficient to survive denurrer. See Gov't Tech.

Servs., Inc. v. Intellisys Tech. Corp., 51 Va. Gr. 55

(1999). Li kew se, the allegation that Mal yevac

“redirected to other conpetitors/resellers, contract

deals for the sale of various hardware and software

products” (J.A 6) was insufficient because it failed
to plead how a “contract deal” constituted confidenti al

i nformation or how Defendant “redirected” such deals.

See HE.RC v. Turlington, 62 Va. Cr. 489 (2003). In

short, Assurance failed to state a claim for violation

of the confidentiality provisions.

ACE 3. The Circuit Court Properly Denied Assurance
Leave to Anend its Claim for Violation of the
Confidentiality Provision

This Court reviews for abuse of discretion a

circuit court’s decision to deny leave to anmend a

conplaint. See Dade, 247 Va. at 8, 439 S.E. 2d at 356.

A.  Assurance Failed to Preserve for Appeal the
Amendnents It Wwuld Have Made to Its Conpl ai nt

Wen a party seeks appellate review of the decision
to deny its notion for leave to anend, it nust proffer

the desired anendnents to the circuit court in order to

12



preserve the issue for appellate review. |d. Assurance
“did not tender to the trial court” an anended

Conpl aint “or otherwise proffer what [it] would have
alleged had [it] been allowed to anend.” See id. This
Court cannot review the circuit court’s decision to
deny leave to amend because Assurance failed to

preserve the issue for appellate review

B. The Circuit Court Did Not Abuse Its Discretion
by Denyi ng Assurance Leave to Anmend

The circuit court researched the relevant issues
before the hearing. (J.A 64.) The court took a
30-mnute recess during the hearing to research the
I ssues further. (J.A 63-64.) The court spent nearly a
week to issue its denial of Assurance’s Mtion for
Reconsi deration, which laid out all of the appellate
| Ssues. The court specifically stated in its order
that it had al ready considered everything raised in the
Motion for Reconsideration. These events reflect the
circuit court’s cautious and nethodi cal approach to the
guestions raised in the denurrer—ot a court abusing

Its discretion. The circuit court heard no argunent

13



from Assurance about how it would supplenent the claim
for breach of confidentiality. The court did not abuse
Its discretion in denying Assurance’'s request to do so.

CONCLUSI ON

This Court should affirm the circuit court’s

j udgnent .

@/7&:‘1

Christopper T./Craig

Virginia State Bar No. 36983
Lee B. Warren

Virginia State Bar No. 77446
Cook Craig & Francuzenko, PLLC
3050 Chain Bridge Road, Suite 200
Fai rfax, VA 22030

Phone (703) 865-7480

Fax (703) 434-3510

ctcrai g@ookcrai g.com

| war r en@ookcrai g. com

Counsel for Appellee, John Ml yevac

14



RULE 5: 26 CERTI FI CATE

| hereby certify that this brief conplies with Rule
5:26(h). Fifteen bound copies, and one el ectronic copy
on CD, of the foregoing Brief of Appellee have been
hand-filed with the Cerk of this court on the 25th day
of April, 20183.

CERTI FI CATE OF SERVI CE

| hereby certify that | served three bound copies,
and one electronic copy on CD, of the Brief of Appellee
on Counsel for the Appellant, via UPS G ound
Transportation, at the below listed address this 25th
day of April, 2013:

John P. Snider, Esquire

C. Dean Latsios, Esquire

Mat t hews, Snider & Fitzner

4161 Chain Bridge Road

Fairfax, Virginia 22030

Counsel for Appellant

( 7

Chri st egher Fﬂ’()aij

15



	121989.eb.cov.pdf
	121989.eb.toc.pdf
	121989.eb.pdf

