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NATURE OF THE CASE AND
MATERIAL PROCEEDINGS BELOW

On April 11, 2009, William Schuiling (“Schuiling”) viciously attacked his
housekeeper, Samantha Harris, at Schuiling’s Middleburg, Virginia estate.
App.,' 5-6.

In April of 2011 the undersigned counsel filed suit on behalf of Miss
Harris and against Schuiling — alleging various causes of action, including
assault, battery, intentiona! infliction of emotional distress, and breach of
employment contract. App., 1-20.

Schuiling filed an Answer to the Complaint (App., 24-31) in which he
denied assaulting Miss Harris and disclaimed any responsibility for harming
her.

Schuiling also filed a motion to compel arbitration of all of Miss Harris’
claims against him (App., 21-22). Schuiling’s motion attached (App., 21-22)
and relied upon the “Brown Automotive Group Arbitration Agreement” (the
“Arbitration Agreement’) (App., 23) that he had demanded be signed by his
housekeeper, Miss Harris, on October 18, 2007.

Schuiling also served Miss Harris with discovery (Interrogatcries and

Requests for Production) that was not limited to the issue of arbitration but

' In this Brief “App.” refers to the Appendix, and the numbers following
“App.” refer to pages in the Appendix.



instead addressed all aspects of the case (liability, causation, and damages).
App., 34-48. Schuiling also served Miss Harris with Requests for Admission®
(App., 49-51) asking her, inter alia, to authenticate the Arbitration Agreement
as a document that she had signed. in her Response, Miss Harris admitted
signing the document. App., 49. However, in the same Response to

Requests for Admission, Miss Harris stated that she:

specifically denies the following: that the document was the
product of a wvoluntary or arm’s-length “agreement” with
Defendant William Schuiling (her employer); that the document
was signed without duress; that any alleged agreement was
supported by consideration or adequate consideration flowing to
her; that at that time she agreed, or could be held to agree, to
waive or knowingly waive her rights under the law for Schuiling’s
later battery against her (and other wrongs); that the supposed
agreement is enforceable or fully enforceable under the law with
regard to the claims made by Ms. Harris against Defendant
Schuiling.

App., 49-50.

By footnote at the conclusion of the above quotation, Miss Harris

added:
This response is not intended to include a statement of all
deficiencies in or defenses to Defendant’s claim that there was
an agreement to arbitrate the claims made by Ms. Harris.

App., 50.

? Schuiling’s Request for Admissions was not included in the Appendix;
Miss Harris’ “Responses to Defendant's Requests for Admission” are
included in the Appendix. App., 49-51.
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As noted below, the trial court denied Schuiling’s motion to compel
essentially on the ground that according to the signed Arbitration Agreement
(drafted by Schuiling) all disputes between Schuiling and Ms. Harris were to
be resolved “exclusively” by the National Arbitration Forum (*NAF”) and that
NAF no longer was available to act as the parties’ “exclusive” or only
arbitrator.  The trial court did not rule upon Miss Harris’ other defenses to
arbitration — including those known {(and stated) and unknown at the time
Miss Harris’ counsel responded to the Request for Admission that was
directed to the authenticity of the Arbitration Agreement.

In Schuiling’s Brief (App., 52-57) filed in the trial court in support of his
motion to compel arbitration, Schuiling never told the trial court why the
arbitrator (NAF) that he had designated must be the “exclusive” or only
arbitrator for all disputes was now “unavailable;” he failed to mention that the
that had been caught (including by the Minnesota Attorney General)
“gaming” arbitrations and providing guaranteed results for large businesses
that had been providing repeat business to NAF. Instead, Schuiling only
stated in a footnote that “the National Arbitration Forum no longer handles
consumer arbitrations,” so that, he said, the trial court must appoint a
substitute arbitrator. App., 52. Schuiling did not cite in the trial court any of

the many cases around the country addressing this same precise issue



presented when businesses that had selected NAF as their “exclusive”
arbitrator could no longer count on their “exclusive” arbitrator and now were
requesting a substitute arbitrator.

However, in Plaintiffs Response to Defendant's Motion to Compel
Arbitration (App., 82-87, and 88-112 (attached Exhibits)), Miss Harris did
raise this issue of why NAF no longer was available for arbitrations, and Miss
Harris did present to the trial court prominent cases that have addressed a)
even this same precise language designating NAF as the “exclusive” or only
arbitrator and b) the precise issue of whether to appoint a substitute arbitrator
when the agreed “exclusive” arbitrator is no longer available. In addition,
Miss Harris did point out that Schuiling had concealed from the trial court why
NAF was no longer available:

What Defendant did not tell this Court is that the reason NAF
“no longer handles consumer arbitrations” is that it entered a
Consent Decree with the Attorney General of Minnesota (its
home state) barring it from handling consumer arbitrations after
allegations of its broadly “gaming” the arbitration system for
businesses and against consumers. See Exhibits 2-3. It is
ironic that this Defendant, an owner of many businesses who
relied upon the an apparently friendly NAF to be his “exclusive”
arbitrator and to use only its own rules in his arbitrations with
consumers, now must contend that using NAF as his arbitrator
is not integral or important to him.

At the conclusion of Miss Harris’ brief in response, she asked for the

following remedies:



to deny Defendant's motion to compel arbitration on the
dispositive issue raised in this brief.

alternatively (if this Court rejects Plaintiff's argument on this
dispositive issue): a) to schedule an evidentiary hearing so that
the Court can consider revocation of the agreement, including
based upon the facts and circumstances surrounding the
signing of the arbitration agreement (see issues raised in
Plaintiffs Response to Defendant’'s Request for Admissions,
e.g., whether signing an agreement under duress is grounds for
revocation of the agreement, whether the parties agreed to pre-
dispute arbitration of Defendant’'s later battery of Ms. Harris,
etc.); b) to permit limited discovery depositions on such facts
and circumstances prior to the evidentiary hearing; and ¢) to
permit a briefing schedule on the relevant issues.

Because the trial court decided on the first requested remedy
(refusing to compel arbitration), and then Schuiling filed an immediate
interlocutory appeal, Miss Harris had no opportunity to conduct discovery
on, or present evidence to the ftrial court of, her other defenses to
arbitration. However, Miss Harris’ counsel repeatedly reminded the trial
court that the “alternative” requested remedy of conducting discovery and
presenting evidence on Ms. Harris’ other defenses to arbitration would be
and was being prevented by the trial court’s only addressing this dispositive
issue of NAF unavailability.

After consideration of Schuiling’s motion to compel arbitration, the

parties’ briefs, and oral argument (App., 138-167) on June 22, 2012, Judge



Alden of the Fairfax Circuit Court denied the motion at the conclusion of the
hearing, and an Order was entered on the same date (App., 113).

On July 6, 2012, Schuiling filed a Motion for Stay Pending Appeal, his
brief in support of the motion (App., 116-124), and a Notice of Appeal
(App., 114-115). On August 10 Miss Harris filed her brief in response to the
motion for stay (App., 129-134). On August 17 Judge Ney heard oral
argument on the motion. App., 168-191 (transcript of hearing). Judge Ney
granted the stay pending appeal. App., 135-136 (Order).

Schuiling later filed his Petition for Appeal. On October 11, 2012, Miss
Harris’ counsel advised Schuiling’s counsel in writing that “fijn accordance
with Rule 5:18 (*may file”), Plaintiff elects not to file a Brief in Opposition” —
further making clear that a) this decision does not mean that we “agree with,
acquiesce in, do not oppose, etc., any granting of Defendant’s Petition,” and
b) that “[i]f the Petition were to be granted, we most certainly would respond,
at least in part in accordance with our Circuit Court brief.” In response to
Schuiling’s Brief of Appellant, Miss Harris here files her Brief of Appellee.

As explained below, Miss Harris disagrees with Schuiling’s statement
of the “nature of the case” -- including Schuiling’s statement of the issues on
appeal and the order in which the issues must and should be addressed by

this Court. In short, this Court first must address the contract of arbitration



and determine the parties’ intent as expressed within the “four corners” of the
contract — including whether the contract expresses the intent that NAF is to
be the “exclusive” or only arbitrator; if this Court determines that when
Schuiling drafted the agreement he wanted NAF as the “exclusive” or only
arbitrator, and that this intent was “integral’ to his agreement, then -- as
authorities around the country have held almost without exception when
facing the same or nearly-same language -- the motion to compel arbitration
by a different arbitrator must be denied.
STATEMENT OF MATERIAL FACTS

On April 11, 2009, William Schuiling (“Schuiling”) viciously attacked his
housekeeper, Miss Harris, at his Middleburg estate. App., 5-6.

Miss Harris first met Schuiling in the summer of when she was living
and working in Michigan, where she owned and operated an established and
busy housecleaning business. App., 1. Schuiling had a summer home in the
same Michigan town. App., 1. Schuiling hired Miss Harris as a housecleaner
for his summer home. He was pieased with her work and, in the summer of
2007, offered her a job as housecleaner at his Virginia estate if she would
leave her Michigan housecleaning business, move into his Virginia estate,
and work exclusively as his full-time, live-in housecleaner there. He

promised her a job “for {ife” or until she retired. App., 2. Miss Harris



accepted the offer, abandoned her Michigan housecleaning business, moved
to Schuiling’s Middleburg estate, and began work there as his exclusive
housecleaner. App., 2, 10.

On the date of his attack on Miss Harris -- April 11, 2009 -- Schuiling
was less than three (3) weeks away from having to testify under oath in
Fairfax County at the trial of his case styled Schuiling v. Teklu. At stake
were substantial interests in Brown Automotive Group, Ltd., a large group of
automobile dealerships based in Fairffax County that was engaged in the
business of selling vehicles, including Mercedes, Jaguar, Saab, Volkswagen,
Nissan, Mazda, Subaru, and Toyota. Schuiling had founded Brown
Automotive Group (in about 1983), and he continued {o act as Chairman of
the company. App., 3. His counsel in this case has conceded that “Mr.
Schuiling is the owner of Brown Automotive.” App., 139.

According to persons (including his own counsel) who had seen
Schuiling testify in his deposition in that case, Schuiling acted strangely in
his deposition, exhibiting mood swings, inability to control his anger,
compulsive behaviors, and phobias.  Schuiling was on psychiatric
medication but did not always take his medication. Schuiling feared and

sought to avoid testifying under oath in court. App., 4.



On the date of this attack, Schuiling was aware that counsel for his
opponent had requested service of a trial subpoena compelling Schuiling’s
testimony under oath at the April 29 trial. Schuiling had been trying to avoid
being served with such subpoena, and he had a history of attempting to
evade and obstruct lawful service of subpoena in order to avoid testifying
under oath in court; he had lied about his whereabouts, pressured and
coerced others to lie about his whereabouts, and had left the state of
Virginia. Schuiling had told one or more persons “they’ll never serve me”
and “they’ll never get me in court.” App., 4-5.

On the date of this attack, a process server arrived at the front door of
Schuiling’s Virginia estate. Schuiling opened the door and then slammed
the door shut when he realized that the man was a process server.
Schuiling directed Miss Harris, his housecleaner, to go to the front door and
tell the man that he (Schuiling) was “not home.” When Miss Harris returned
to the front door, the process server gave a paper (the subpoena) to her and
had her sign for the delivery (see “Affidavit of Service,” exhibit 1 to
Complaint; Schuiling “refused” service; service was “substituted” on Miss
Harris). Schuiling was been hiding in the laundry room; Miss Harris found

him and handed him the paper.



Schuiling looked at the paper and exploded — he hit Miss Harris, kicked
her, cursed at her, and strangled and choked her. Miss Harrig’
granddaughter, who had been talking with Miss Harris, heard portions of this
attack — until Ms. Harris dropped her cell phone during the attack and the
connection was lost.

At some point in the attack Ms. Harris escaped and ran out of the
home. She tried to get the process server to take back the subpoena, but he
declined. The process server returned to the front door and tried to get
Schuiling to accept the subpoena, but Schuiling continued to hide from the
process server.

After the process server left, Schuiling threatened Ms. Harris and
warned her not to tell anyone — including his wife and the process server --
about what happened. He threatened to “fire” her and make sure that “you
didn’t work anywhere.” Believing that his threats had silenced her, Schuiling
acknowledged the attack and thanked Miss Harris for “taking the bullet for
me.” However, after Schuiling threatened that she might “get beat up again,”
and within several days of the attack, Miss Harris permanently left
Schuiling’s Virginia estate.

After Schuiling’s wife heard about the attack, she acknowledged

Schuiling’s psychological problems, his violence, and his refusal to take his
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psychiatric medications, and told others that “Bill should’'ve been on his
medications.”

Nevertheless, Schuiling denies any wrongdoing or that he “struck,
abused, kicked or otherwise injured Harris in any way.” App., 25 (Answer to
Complaint). Moreover, he appears to blame Miss Harris for provoking the
attack — he “admits that Harris accepted service of the subpoena [for the
April 29 trial] without authorization or justification.” App., 25.

As a result of Schuiling’s attack, threats and other conduct, Miss Harris
has suffered damages including: flashbacks, hypervigilance, episodes of
choking and gasping for breath, panic attacks, “nervous breakdowns,” and
suicidal ideation, and PTSD and Major Depression; loss of her home and
occupation in Virginia; and loss of home and business in Michigan. App., 9-
12.

On or about October 18, 2007 — after Miss Harris had left her home
and business in Michigan in exchange for Schuiling’s promise of a job at
Schuiling’s Virginia estate “for life” or until she retired, and about one and
one-half years before Schuiling attacked her (App., 2, 10) — Schuiling
presented Miss Harris with a document pre-printed (except for several lines

for insertion of names/signatures/dates) and entitled “Brown Automotive
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Group Arbitration Agreement.” App., 88. The document expressly states

that:

1. Any and all claims, disputes or controversies arising out of or
related to Employee’s employment by Employer shall be
resolved exclusively by arbitration administered by the National
Arbitration Forum under its code of procedure then in effect,
The determination or award rendered therein shall be binding
and conclusive upon the parties. Any modification or alteration of
this Agreement shall be in writing and signed by the parties.”
[emphasis added].

App., 88.

The document recognizes repeatedly that the parties to the agreement
are the “Employer” and the “Employee.” In the first line of the agreement
inserts in his own handwriting who “the Employer” is -- “William Schuiling &
Brown’s Auto” — and “the Employee” is identified as “Samantha L. Harris.”

Schuiling does not sign the document in his own right, signing only in as a

representative of the “Employer” on the line (° ") after
“Employer: By” App., 88.

In Schuiling’s Brief of Appellant, he states that Harris admits that she
“entered into an arbitration agreement ... with Schuiling.” To be more
precise, Miss Harris admitted in response to Requests for Admission that
“Defendant Schuiling attached to his Request for Admission the attached
document entitled “Brown Automotive Group Arbitration Agreement” and that
such document “appears to be a true and accurate copy of a document

12



signed by her on or about October 18, 2007,” and that her actual “employer”
was “Defendant William Schuiling.”

Miss Harris admits signing the document, but has said, inter alia, that:
she signed the document only under duress [after Schuiling’s threats of being
fired if she did not sign the agreement}; and that she received no new benefit
in exchange for signing the document. App., 49-50.

After having presented to Miss Harris for her signature the pre-printed
Brown Automotive Group agreement that declared that all disputes “shall be
resolved exclusively by ... NAF ... under its code of procedures then in
effect’” — he now argues in effect that the agreement really means not
exclusively NAF and that it was not important or integral to the agreement to
have NAF as the “exclusive” or only arbitrator.

Before the trial court denied the motion to compel arbitration on
grounds that the agreement stated that NAF was to be the “exclusive” or
only arbitrator, the trial court discussed reasons that the Arbitration
Agreement may be unenforceable beyond the issue of NAF unavailability:
that the agreement “on its face purports to be between Brown’s Auto and
somebody who didn’'t work for Brown’s Auto,” which could “undercut the
legitimacy of this whole agreement” (App., 156-157); absence of

consideration (App., 158); the “public policy not to force parties who are in

13



abusive relationships to mediate cases” (App., 158); “waiver’ of arbitration
(App., 144); and no “standing” to enter into or enforce the agreement” (App.,
157).

In denying the motion to compel arbitration, the trial court reasoned
that: “as | interpret this arbitration agreement, it does not set out a method of
appointment of arbitrators” but instead “designates a specific and exclusive
person under which claims and controversies should be resolved;” “the
designation of the arbitrator is clearly exclusively set out ... including in
accordance with the procedures of that arbitrator;” “the identity of NAF was
an integral part of this agreement;” and the “unenforceability of that clause
[having NAF as the “exclusive” or only arbitrator under its own rules] is a
failure of it.” App., 165.

Schuiling appeals the trial court’s findings and its denial of the motion
to compel arbitration.

STANDARD OF REVIEW

This Court has held that “[o]n appeal the Court reviews a trial court’s
interpretation of a contract de novo.” Plunkett v. Plunkett, 271 Va. 162
(2006). However, if this Court considers that this matter presents mixed
questions of law and fact, the Court may engage in a de novo approach (see

Boss v. City of Richmond Police Department, 258 Va. 103, 114-5 (1999) or a
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“‘components approach” (see Scoltt v. Burwell’s Bay Improvement Ass’n, 281
Va. 704, 709, 708 (2011).  Statutory interpretation presents a pure question
of law and receives a de novo review. Conyers v. Martial Arts World of
Richmond, Inc., 273 Va. 96, 104 (2007).

ARGUMENT AND AUTHORITIES

1. [Re: Assignment of Error no. 2: Schuiling’s designation of
NAF as his “exclusive” or “only” arbitrator was integral to
the contract; no substitute arbitrator can be appointed]

Because Schuiling’s contract designated NAF as the
“exclusive” or only arbitrator for this dispute, and that
designation was integral to the arbitration contract, when
NAF became unavailable the contract became
unenforceable, and no substitute arbitrator can be
appointed by statute or otherwise.

Schuiling moved to compei arbitration based upon his “Brown
Automotive Group Arbitration Agreement” (App., 88) that expressly states
who the arbitrator in his arbitrations must and “shall” be:

“1. Any and all claims, disputes or controversies arising out of or
related to Employee’s employment by Employer shall be
resolved exclusively by arbitration administered by the
National Arbitration Forum under its code of procedure then
in effect. The determination or award rendered therein shall be
binding and conclusive upon the parties. Any modification or
alteration of this Agreement shall be in writing and signed by the
parties.” [emphasis added].

By necessity Schuiling’'s argument focuses upon this same provision.

However, his entire argument in the trial court skirted a dispositive issue that

15



requires denial of his Motion to Compel Arbitration. Schuiling conceded in a
footnote in the trial court that “the National Arbitration Forum no longer
handles consumer arbitrations.” Brief at 1, fn. 1. Schuiling now asks this
Supreme Court to re-write the contract that he drafted to provide a different
or substitute arbitrator from the one that he “exclusively” designated under
the agreement.

This precise issue — whether to appeint a substitute arbitrator for the
unavailable NAF that was “exclusively” or specifically-designated to arbitrate
-- has been addressed by many courts across the country at the federal and
state levels. Because the cases discussed below themselves review the
litany of decisions on this issue, and also review cases cited by Schuiling, it is
unnecessary for Miss Harris (or Schuiling) to discuss these cases at length

here, but Miss Harris will discuss in this brief decisions reflecting the

% What Schuiling did not tell the trial court is that the reason NAF “no longer
handles consumer arbitrations” is that it entered a Consent Decree with the
Attorney General of Minnesota (its home state) barring it from handling
consumer arbitrations after allegations of its broadly “gaming” the
arbitration system for businesses and against consumers. App., 89-106. |t
is ironic that Schuiling, concededly an owner of many businesses who in
his pre-printed Arbitration Agreement relied “exclusively” upon the friendly
NAF to be his arbitrator and to use only NAF’s own rules in his arbitrations
with consumers and employees, now must (and does) contend that using
NAF as his “exclusive” arbitrator is not integral or important to him. See
infra.

16



concepts, reasoning and holdings repeated again and again in this litany of
cases addressing the “unavailable” NAF.

In Carideo v. Dell, Inc., 2009 U.S. Dist. LEXIS 104600 (W.D. Wash.
2009), where the Court refused to compel arbitration by a substitute for the
exclusively-designated NAF, the Court stated (at 14-16):

To determine whether to appoint a substitute arbitrator, the court
must ask whether the choice of the specific arbitrator is integral
to the arbitration agreement. In essence, Twlhen a court asks
whether a choice of forum is integral, it asks whether the whole
arbitration agreement becomes unenforceable if the chosen
arbitrator cannot or will not act.’ [citing Reddam v. KPMG LLP,
457 F.3d 1054, 1060 (9™ Cir. 2006)] ‘Only if the choice of forum
if an integral part of the agreement to arbitrate, rather than an
‘ancillary logistical concern’ will the failure of the chosen forum
preclude arbitration.” Brown v. ITT Consumer Fin. Corp., 211
F.3d 1217, 1222 (11" Cir. 2000).

* % %

Where the arbitration clause selects merely the rules of a specific
forum, as opposed to the forum itself, and another arbitral forum
could apply those rules, the unavailabilty of the implicitly
intended arbitral forum will not require the court to condemn the
arbitration clause. [Reddam, 457 F.3d at 1059-61]. At a
minimum, for the selection of an arbitrator to be deemed integral,
the arbitration clause must include an ‘express statement’
designating a specific arbitrator. /d. at 1060.

LA A

Here, the court concludes that the parties’ selection of NAF as
arbitrator is integral to the arbitration clause. The arbitration
clause provides that disputes “SHALL BE RESOLVED
EXCLUSIVELY AND FINALLY BY BINDING ARBITRATION
ADMINISTERED BY THE NATIONAL ARBITRATION FORUM
(NAF) under its Code of Procedure then in effect ... This

17



language clearly and unequivocally selects NAF as the arbitrator,
specifies that NAF will apply its own rules in the arbitration, and
does not provide for an alternative arbitral forum. Unlike
Reddam, the selection of NAF is not merely an implicit choice,
but rather an express one. Furthermore, the arbitration clause
states that binding arbitration administered by NAF under its
rules is the exclusive and final method for resolving disputes. ...
All of these considerations emphasize the key role of NAF and
lead the court to find its selection integral to the arbitration
clause.

The Carideo court emphasized that when the parties designhated only
NAF, and only NAF administering its own rules, this “underscores NAF’s
importance to the arbitration clause and raises concerns regarding whether
any NAF rules remain ‘in effect’ that could be applied by a substitute

arbitrator.” The Carideo cour, in refusing to appoint a substitute arbitrator,

further held that:

“[Blecause NAF does not arbitrate consumer disputes filed after
July 24, 2009, there are simply no NAF rules currently in effect
for such arbitrations. Therefore, even were the court to appoint a
substitute arbitrator, the court is not persuaded that there would
be applicable NAF rules ‘in effect’ for the substitute arbitrator to

apply.

In sum, the court concludes that the selection of NAF is integral
to the arbitration clause. The unavailability of NAF as arbitrator
presents compounding problems that threaten to eviscerate the
core of the parties’ agreement. To appoint a substitute arbitrator
would constitute a wholesale revision of the arbitration clause ...
Like the Appellate Court of lllinois in Carr [Gateway], the court
finds that the selection of NAF is neither logistical nor ancillary to
the arbitration clause.”

18



Miss Harris asks this Court to compare the language of the Carideo
arbitration agreement with the arbitration language here. The language is
identical:  any dispute “shall be resolved exclusively by arbitration
administered by the National Arbitration Forum under its code of
procedure then in effect.” NAF is thus “expressly stated” as the chosen and
only arbitrator; there is no mention of any substitute arbitrator or even any
agreed method of determining a substitute; the decision must be decided by
NAF based on its own “code of procedure then in effect;” and it is NAF’s
decision, and only NAF’s decision, that is “binding” on the parties. The entire
framework is the exclusive and binding method for resolving disputes, which
is to say that the drafter (Schuiling) intended from the outset that the only
course charted for binding the parties was via NAF arbitration. This is why
the Carideo court held that “all of these considerations emphasize the key
role of NAF and lead the court to find its selection integral to the arbitration
clause.” Supra.

There is no real difference between the arbitration clauses in Carideo
and the case at bar. Moreover, in these two cases the parties “exclusively”
appointed NAF as the only arbitrator, and did not state any desire or method

for a substitute arbitrator.
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In Riley v. Extendicare Health Facilities, Inc., 2013 WI App. 9, 2012
Wisc. App. LEXIS 1029 (2012) — decided two months ago — the arbitration
agreement provided that: a) “any disputes ... shall be resolved exclusively
by ... binding arbitration;” b) “[t]he National Arbitration Forum (NAF) shall
serve as any arbitrator of any dispute;” and c) the arbitration “shall be
conducied in accordance with the NAF Rules and Code of Procedure [] then
in effect.” Wisconsin has a statute similar to the Virginia statute that provides
for appointment of a substitute arbitrator. See p. 15. The court recognized,
after review of the many cases on point, that the “integral-versus-ancillary
inquiry is the generally accepted method” for determining whether to appoint
a substitute arbitrator (p. 20), and that “courts have focused on the exclusive
nature of the provisions relating to the designation of the arbitrator and of the
rules governing the arbitration process” (at pg. 21).

The Riley court found (at pp. 24-25) that even without the use of the
word “exclusively” (also used in the case at bar) attached to the designation
of NAF, the agreement a) still indicated that NAF “shall” serve as the
arbitrator, and b) also mandated use of the NAF Rules. The court noted that:
a) the Rules “are pervasive in that they govern all aspects of the arbitration”
(p. 44) so much so that “[tfjhe mandatory language designating use of NAF's

rules draws NAF into the Agreement to a degree as integral as the
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agreement to arbitrate itself” (p. 44); b) if the court were to appoint a
substitute arbitrator “no applicable NAF rules exist for the substitute arbitrator
to apply” (p. 41). The court also found (at p. 26) that, “[als discussed by other
courts, the repeated use [as here] of mandatory, not permissive, language
demonstrates the parties’ specific intent to use the NAF Rules of Procedure,
as well as their intent that NAF is integral to the arbitration agreement.” The
court held that “in light of the Minnesota consent judgment barring NAF from
consumer arbitration, we also conclude that the [arbitration agreement] ‘fail[s]
altogether.”

Finally, with respect to whether the severance clause would permit a
non-NAF or substitute arbitrator, the Riley court found that before severing a
contractual provision from a contract it “must first determine whether the
severed provision ‘is integral to the entire contract” (p. 45). Significantly, the
court recognized that “we have already concluded that the designation of
NAF as integral to the [arbitration agreement,” and thus:

we decline to ‘rewrite [the] arbitration agreement and insert
additional terms to replace an unenforceable provision that was
integral to the agreement. Sanctioning this type of action would
run contrary to the clear intent of the parties as expressed by the
plain language of the Agreement itself.” |[citation omitted] We
further note that even if the NAF provisions were severable, the
contract would be left without an arbitrator or a set of rules,
requiring the court to re-write substantial portions of the

agreement not contemplated by the parties, and to devise a new
form and mode of arbitration for the parties. [citation omitted]
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In still another very recent case (decided last month) in which the NAF
and its Code of Procedure had been designated — Green v. United States
Cash Advance Ill., Inc., 2013 U.S. Dist. LEXIS 11346 — the arbitration clause
provided that “[a]ll disputes ... shall be resolved by binding arbitration by
one arbitrator by and under the Code of Procedure of the National
Arbitration Forum.” The District Court discussed the reasons for NAF’s
unavailability — including its bias for corporations and against consumers —
and then discussed the many court decisions that have addressed this issue.

Based on this review of decisions the Green Court developed and
applied its own multi-factor test for deciding this specific issue. The Green
Court found that: 1) the language designating NAF (as here) was
“mandatory” (“shall”) (the Court discussed the Ranzy and Khan cases cited
by Schuiling); 2) the arbitration clause (as in the case at bar, only more
clearly so) designated a particular arbitrator rather than simply a set of rules
(the Court discussed the Reddam, Meskill and Carr cases cited by Schuiling);
3) the arbitration agreement (as here) contained a severance clause that was
not a part of the clause designating (the unavailable) NAF as the arbitrator,
and (as here) “the arbitration clause also contains no language stating that a
substitute arbitrator may be appointed if the designated arbitrator is

unavailable;” 4) “relative weight” in the agreement is given to the designation
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of the arbitrator (NAF) over merely arbitration (even though there is provision
allowing an “opt-out” (the Court distinguished the Meskill case cited by
Schuiling in which only the fact of arbitration and not the NAF were
mentioned in the highlighted text); and 5) the designated arbitrator, NAF, was
likely to have been designated in the first place "because of its unique
characteristics” (finding that “[t] fact that in only a handful of the thousands of
arbitration proceedings conducted by the NAF was the outcome in favor of
the consumer suggests that it cannot be insignificant that [the business]
named NAF as the exclusive forum in its arbitration clauses” (citing Khan v.
Dell, 669 F.3d 350, 359 (3" Circ. 2012; also cited by Schuiling)). The Green
court concluded that “the designation of the NAF as the arbitrator was an
integral part of the arbitration agreement,” and “the unavailability of the NAF
therefore renders the agreement void, and the court cannot apply §5° of the
FAA to appoint a substitute arbitrator.”

In Apex 1 Processing, Inc. v. Edwards, 962 N.E.2d 663 (2012) —

decided one year ago -- the Court of Appeals of Indiana confronted a similar

* The Federal Arbitration Act does not govern this Arbitration Agreement
because this Agreement is not a “written maritime contract’” or a contract
“evidencing a transaction involving commerce.” See Southland Corp. v.
Keating, 465 U.S. 1, 79 L.Ed.2d 1 (1984). Despite that the federal act does
not apply to this incident per se, the federal cases — many interpreting and
applying the identical or similar language — are still instructive and
persuasive. Moreover, the similar Virginia statute (§8.01-581.01 et seq.)
expressly applies to employers/employees such as Schuiling/Miss Harris.
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arbitration clause {(compare to that in Riley, supra). “any and all claims ...
shall be resolved by binding individual (and not class) arbitration by
and under the Code of Procedure of the National Arbitration Forum
(“NAF”) in effect at the time the claim is filed.” /d. at 664. The court
noted that a panel of the court had reviewed case law from other states, and
had adopted the “integral” or “ancillary logistical concern test” when the
chosen arbitrator is unavailable; the court recognized that this method of
analysis is “consistent with general principles of contract law requiring courts
to give effect to the intent of the parties.” /d. at 666. The Court held (at 667):
... we find [that] the express designation of NAF as the arbitration
provider in addition to the use of mandatory, as opposed to
permissive, contractual language demonstrates the parties
intended NAF to be integral to the arbitration agreement ...
Having concluded NAF as the arbitral forum was integral to the
arbitration agreement, and given that NAF is no longer available
to conduct consumer arbitrations, the arbitration provision is null
and void on grounds of impossibility. Section 5 [Federal
Arbitration Act] does not save the arbitration provision and cannot
be used as a mechanism to appoint a substitute arbitrator.
Therefore, the trial court properly denied [the] motion to compel
arbitration, and we accordingly affirm.

An identical arbitration clause (as in Apex, supra) was at issue in
Ranzy v. Extra Cash of Tex., Inc., 393 Fed. Appx. 174, 2010 U.S. App.
LEXIS 1872 (5" Cir. 2010): “any and all claims ... shall be resolved by
binding individual (and not class) arbitration by and under the Code of

Procedure of the National Arbitration Forum (“NAF”) ...in effect at the
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time the claim is filed.” /d. at 175. As required, the Fifth Circuit applied

rules of contract construction to determine the intent of the parties, and

found:
Here, the arbitration agreement plainly states that [the claimant]
“shall” submit all claims to the NAF for arbitration and that the
procedural rules of the NAF “shall” govern the arbitration, Put
differently, the parties explicitly agreed that the NAF shall be the
exclusive forum for arbitrating disputes.

Id. at 4.

The Fifth Circuit concluded that the arbitration clause was integral
rather than ancillary, and also concluded that §5 of the FAA “does not,
however, permit a district court to circumvent the parties’ designation of an
exclusive® arbitration forum when the choice of that forum ‘is an integral part
of the agreement to arbitrate, rather than an ancillary logistical concern.”
[citations omitted]. /d. at 3-4. The court affirmed the lower court in denying
the motion to compel arbitration.

in argument above Miss Harris addressed a) the principles of law and
facts also discussed by Schuiling in his Brief, and b} cases within which are

discussed at length the cases cited by Schuiling. Before Miss Harris now

> It should be noted that the Fifth Circuit considered NAF to be the “exclusive”
forum even though the parties themselves had said only that the NAF and its
rules “shall” be used; of course, the arbitration clause in the case at bar
employs both “shall” and “exclusive[ly].”
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addresses the “outlier” cases relied upon by Schuiling, she will point out
inapposite cases cited by Schuiling that merely call for NAF (or other) rules to
be employed without calling for NAF (or another arbitrator) “exclusively” or
even at all, or simply call for arbitration, so that an intent to have or not have
a specific arbitrator is not seen. For example, see: Jones v. GGNSC, 684 F.
Supp. 2d 1161 (C.D.5.D. 2010) (specifying NAF rules but not NAF as
arbitrator); Reddam v. KPMG LLP, 457 F.3d 1054 (9™ Cir. 2006) (specifying
NASD rules but not any arbitrator); Brown v. ITT Consumer Fin. Corp., 211
F.3d 1217 (11™ Cir. 2000) (specifying NAF’s Code but not NAF as arbitrator;
nevertheless indicating that if the choice of a named arbitrator is integral then
no substitute arbitrator); McMullen v. Meijer, Inc., 166 Fed. Appx. 164 (6™ Cir.
2006) (specifying arbitration generally as the exclusive forum but not any
arbitrator).

Schuiling relies on a couple of “outlier” cases in which the arbitration
clause calls for NAF as the arbitrator and yet the court permits a substitute
arbitrator because the courts found the language designating NAF to be
ambiguous: Khan v. Dell, Inc., 669 F.3d 350 (3" Cir. 2012); and Adler v.
Dell, Inc., 2009 U.S. Dist. LEXIS 112204 (E.D. MI 2009).

In Khan, supra, the Court found that — where the agreement states that

disputes shall be resolved “exclusively and finally by binding arbitration
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administered by the National Arbitration Forum,” it is not “clear’ that
“exclusively” also modified “National Arbitration Forum” (beyond modifying
“binding arbitration”). The Khan court is nearly alone in this interpretation; the
Khan Court based its ruling in large part on the reasoning regarding identical
arbitration language addressed in Adler v. Dell, Inc., 2009 U.S. Dist. LEXIS
112204. However: this counsel sees no ambiguity; the dissent in Khan saw
“no ambiguity in the arbitration agreement” (but did recognize the repugnant
bias of NAF and that it “cannot be insignificant that Dell named NAF as the
exclusive forum in its arbitration clauses); and the court below in Khan did not
see the ambiguity; and both courts considered the designation of NAF as
integral. Nevertheless, because of this perceived possible ambiguity, the
appellate court questioned how integral was the clause to the parties, it
looked beyond the four corners of the contract to the general liberal policy
favoring arbitration, and it remanded the case.

If there is one key word in this appeal, it is “exclusively.” However,
Schuiling does not appear to want to use the word or address its import.
Schuiling’s trial-court brief (at 54-55) cites the trial court to cases discussing
the accepted Virginia rules of contract interpretation to determine intent —
such as focusing on the words actually used by the parties — but in his appeal

brief -- after it had become clear that applying the simple rules of contract
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interpretation would mean litigation rather than arbitration before a welcoming
arbitrator -- Schuiling avoids almaost exclusively avoids using the word.

For the first time -- on appeal -- Schuiling states that the trial court erred
because it did not seek or permit extrinsic evidence beyond the “four corners”
of the document; at the trial court it was Miss Harris, and not Schuiling, that
repeatedly asked for the opportunity to engage in discovery and to present
evidence (albeit for the trial court’s determination of Miss Harris’ multiple
“defenses” to arbitration). In the ftrial court, Schuiling agreed that the
enforceability of an “agreement to arbitrate is governed by general principles
of contract law.” App., 54 (Schuiling’s Brief in Support of Motion to Enforce
Arbitration). Schuiling did not state in that Brief that the contract that he
drafted was ambiguous or unclear, or that extrinsic evidence was needed to
determine his intent. That was before Miss Harris filed her response to his
Brief (App., 82-112, including attachments) -- suggesting that a) Schuiling
would not be able to “game” the arbitration by guaranteeing that “old reliable”
NAF would decide the arbitration in his favor, and that b) instead he could not
avoid having to testify under oath and have an impartial jury decide if and
how badly he has harmed Miss Harris. This turn of events changed
Schuiling’s intent from “nobody-but-my-hand-picked-arbitrator’ 1o “anybody-

but-a-jury.” Applying the view of the United States District Court in Green,
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supra, to this case, apparently Schuiling “exclusively” wanted NAF because
of its “unique characteristics” — “rigged” results for business.

In Pocahontas Mining LLC v. CNX Gas Co., LLC, 276 Va. 346 (2008),
this Supreme Court of Virginia recently interpreted a contract where the
central issue was determining the parties’ intentions in their use of the words
“exclusively” and “exclusive.” This Court relied upon a litany of “established
principles of contract interpretation” in analyzing these words. The “primary
focus” is “to determine the parties’ intention, which should be ascertained,
whenever possible, from the language employed in their agreement.” Id. at
352. “The mere fact that the parties disagree about the meaning of the
contract’s terms is not evidence that the contract language is ambiguous.” “In
determining whether disputed contractual terms are ambiguous, we consider
the words employed by the parties in accordance with their usual, ordinary,
and popular meaning.” “No word or phrase employed in a contract will be
treated as meaningless if a reasonable meaning can be assigned to it, and
there is a presumption that the contracting parties have not used words

EEIN 1]

needlessly.” “[T]he omission of a particular term from a contract is evidence
that the parties intended to exclude that term.” “When the writing, considered
as a whole, is clear, unambiguous, and explicit, a court asked to interpret

such a document should look no further than the four corners of the
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instrument.” Id. at 353. [Citations omitted]. Despite that the contract
employs much more lengthy and complex provisions than those in the case
at bar, this Court found that the contract provisions, and the uses of
“exclusive” and “exclusively” — including (as in the case at bar) the “use of the
term “exclusively” “at the beginning of the disputed language — expressed the
parties’ “clear intention” and were “unambiguous.” /d. at 354.

The language in the case at bar is simple (especially by comparison
with the sentences in Pocahontas, supra):

“1. Any and all claims, disputes or controversies arising out of or
related to Employee’'s employment by Employer shall be
resolved exclusively by arbitration administered by the
National Arbitration Forum under its code of procedure then
in effect. The determination or award rendered therein shall be
binding and conclusive upon the parties. Any modification or
alteration of this Agreement shali be in writing and signed by the
parties.” [emphasis added].

When this court determines the parties’ intent from this language within
the “four corners” of the agreement, it is clear what Schuiling wanted and
must have as the drafter of the arbitration agreement:

Schuiling wanted all claims handled “exclusively” by arbitration

administered by one and only one specific arbitral forum (NAF) using its own

(and not another entity’s) specific code of procedure.
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Schuiling could have said that he wanted “arbitration by NAF” and still
be understood to want NAF to do the arbitration; instead he made it clear that
he wanted “exclusively” or “only” NAF.

Schuiling could have conveyed that NAF was merely important or even
essential, but instead he conveyed the “100%/0%” word that meant “only
NAF” (100%) and “nobody else/no other option” (0%).

Schuiling could have said that he preferred NAF, but instead he said
the arbitrator “shall” be NAF.

Schuiling did not say that he wanted a substitute or somebody else to
arbitrate (the “usual, ordinary, and popular meaning” of “exclusively” is “only”
or “solely, or “to the exclusion of others” -- not “others” or “somebody else”).

Schuiling did not say that he wanted somebody else using NAF’s rules
or that he wanted somebody else’s rules, but instead he stated NAF using its
own rules.

Schuiling did not say that he simply wanted arbitration or that he
wanted all claims “resolved exclusively by arbitration” “period” (the sentence
did not end at arbitration without the additional words “by the National

Arbitration Forum”).
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Schuiling wanted the arbitration “binding and conclusive” if it was
rendered “therein” — referring to the preceding sentence where he states that
the dispute “shall be resolved exclusively” by NAF.

Schuiling did not say that he wanted a court or anyone else telling him
who should arbitrate one of his disputes.

Schuiling did not want any modification of the arbitration clause unless
the modification was “in writing and signed by the parties,” and he placed this
warning about modifications in the contract immediately after the arbitration
clause.

Schuiling did not say that he wanted this Court or any other person to
modify this contract.

Instead of what Schuiling could have said, he (and no doubt his lawyer)
instead said what prior courts had agreed clearly stated an intent to have
NAF as the “exclusive” or “only” arbitrator.

In the trial Court Schuiling requested the appointment of a specific
substitute arbitrator (the McCammon Group). The McCammon Group
requires that parties sign a new arbitration agreement (App., 107-112) with
entirely new rules (including that no discovery will be allowed unless the
parties agree to same: Miss Harris could not compel Schuiling to permit full

discovery). Thus, Schuiling asks that the contract that he drafted to ensure
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that he prevailed in arbitration to be pervasively re-written so that now that he
cannot appear before his hand-picked and biased arbitrator he does not have
to face an impartial jury. From the beginning Miss Harris has sought no such
favor and no such exceptions to the rule of law.

2. [Re: Assignment of Error no. 1: Va. dee Section 8.01-
581.03]

Because Schuiling’s contract designated NAF as the
“exclusive” or only arbitrator for this dispute, and that
designation was integral to the arbitration contract, when
NAF became unavailable the contract became
unenforceable and no substitute arbitrator can be appointed
by statute or otherwise.

Although Schuiling has divided the issue into two separate errors of the
trial court, the main issue presented to the Court — what is the correct
remedy for the unavailability of an arbitrator designated as the “exclusive”
arbitrator (appointment of a substitute arbitrator or not) — is addressed in
each of the cases discussed by Miss Harris in this brief. In addition, because
each court analyzes the issue of remedy in a single sequence of analysis
(essentially, if the designation of NAF is integral, no substitute arbitrator is
appointed), for the sake of clarity Miss Harris discussed this issue of remedy
in Section 1 of this brief, supra.

In short, as stated above, because Schuiling designated NAF as his

“exclusive” arbitrator, and this designation was integral to the arbitration
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contract, the arbitration contract is unenforceable and no substitute arbitrator
is appointed by statute or otherwise.
CONCLUSION
Miss Harris respectfully asks this Supreme Court:
1. to affirm the trial court's denial of Schuiling’s motion to compel

arbitration and to remand the case for discovery and trial on Miss Harris’

claims against Schuiling.

2.  (alternatively) to remand the case for discovery and development
of evidence, and hearing, on Miss Harris’ defenses to arbitration not yet

considered by the trial court or this Court.
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