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NATURE OF THE CASE AND MATERIAL PROCEEDINGS BELOW

This action involves a dispute regarding the scope of a mandatory
arbitration provision in light of existing Virginia and federal law favoring
arbitration, and asks this Court to determine whether (l) the statutory
language of Va. Code Ann. §8.01-581.03 regarding the appointment of a
substitute arbitrator is mandatory in nature; and, in the alternative only; (Il)
under what circumstances the unavailability of an agreed upon arbitration
forum may void the arbitration agreement and render Va. Code Ann. §8.01-
581.03 inapplicable. Here, despite the Virginia Arbitration Act, which
demonstrates a public policy in favor of arbitration, the trial court found that
the unavailability of an agreed arbitration forum rendered the arbitration
agreement void. The trial court declined to appoint a substitute arbitrator
as directed by Va. Code Ann. §8.01-581.03, holding it inapplicable.

The plaintiff/appellee in this matter is Ms. Samantha Harris (“Harris”).
The defendant/appellant is Mr. William Schuiling (“Schuiling”). This
interlocutory appeal arises from the Fairfax County Circuit Court’s decision
to deny Schuiling’'s Motion to Compel Arbitration pursuant to Va. Code
Ann. §8.01-581.02. The statutory right to this interlocutory appeal arises

from Va. Code Ann. §8.01-581.016(1).



ASSIGNMENTS OF ERROR

l. The ftrial court erred by holding that the statutory power to
appoint an arbitrator whenever an arbitration agreement's method of
arbitration “fails or for any reason cannot be followed,” Va. Code Ann.
§8.01-5681.03, is inapplicable when the agreement identifies a specific
arbitration forum that subsequentiy becomes unavailable. (Error preserved
at pp. 5-7, 17-19 and 21-24 of the June 22, 2012 hearing transcript; Error
preserved, No. 2011-05237 June 22, 2012 Order, Seen and objection
noted for all reasons noted on brief and in the record; Error preserved, No.
2011-05237 Motion and Brief in Support to Compel Arbitration, FN1.)

lI.  The trial court erred in holding (based only on the language of
the parties’ arbitration agreement, without presentation of any other
evidence, and contrary to the established doctrine that ambiguities should
be construed in favor of arbitration) that the arbitration agreement’s
identification of the “National Arbitration Forum” (NAF) as the arbitration
forum was an “integral” contract term, such that the parties’ arbitration
agreement became unenforceable upon NAF’s inability to serve in that
capacity. (Error preserved at p. 19 of the June 22, 2012 hearing transcript;
Error preserved, No. 2011-05237 June 22, 2012 Order, Seen and objection

noted for all reasons noted on brief and in the record.)



STATEMENT OF THE FACTS

This is a personal injury action in which Harris alleges her employer,
Schuiling, assaulted her during a disagreement. Harris came to work for
Schuiling as a housekeeper in his Virginia home in 2007. (No. 2011-05237
Compl. at 6-10). Harris admits that she executed and entered into an
arbitration agreement (hereinafter the “Agreement’) with Schuiling on
October 18, 2008, which provides, in part,

[a]lny and all claims, disputes or controversies arising out of or

related to Employee’'s employment by Employer shall be

resolved exclusively by arbitration administered by the National

Arbitration Forum under its code of procedure then in effect.

(No. 2011-05237 Arbitration Agreement, attached to Brief in Support of
Motion to Compel Arbitration.) (No. 2011-05237 Plaintiffs Response to
Defendant’'s Request for Admission.)

Upon receipt of the Complaint, Schuiling promptly filed a Motion to
Compel Arbitration and Brief in Support of Motion to Compel Arbitration.
(No. 2011-05237 Motion and Brief in Support of Motion to Compel
Arbitration.) Harris filed opposition on the grounds that the Agreement
provided for the National Arbitration Forum (“NAF”) to conduct the

arbitration, and that since that particular arbitrator was no longer able to

serve as an arbitrator in this case, the Agreement was rendered



unenforceable. (No. 2011-05237 Plaintiff's Opposition to Motion to Compel
Arbitration.) Schuiling requested that the Fairfax County Circuit Court
appoint an arbitrator as mandated by Va. Code Ann. §8.01-581.03.

Oral argument was held on this matter before the Fairfax County
Circuit Court on June 22, 2012. At that time, the court ruled that the choice
of arbitrator was so integral to the Agreement at issue as to render the
Agreement unenforceable. (Hearing Transcript at p.28.) The court further
ruled that the provisions of Va. Code Ann. §8.01-581.03 did not apply and
s0 elected not to appoint an arbitrator and compel arbitration. (Hearing

Transcript at p. 28.)



STANDARD OF REVIEW
An agreement to arbitrate is a matter of contract. The interpretation
of a contract involves a question of law which an appellate court reviews de
novo. Here, the trial court applied law to the undisputed language of the
arbitration agreement executed between the parties. Therefore, a de novo
standard of review applies. Hilton v. Martin, 275 Va. 176, 179-80, 654

S.E.2d 572, 574 (2008); citing, Janvier v. Arminio, 272 Va. 353, 363, 634

S.E.2d 754, 759 (2006).



SUMMARY OF ARGUMENT

|. Virginia public policy favors arbitration. Additionally, the United
States Supreme Court has recently reiterated the emphatic federal policy
in favor of arbitration. Marmet Health Care Center, Inc. v. Brown, 132 S.
Ct. 1201, 1202, 182 L.Ed. 2d 42, 45 (February 21, 2012); Nitro-lift
Technologies, LLC v. Eddie Lee Howard, et al., 133 S.Ct. 500, 184 L.Ed.2d
328) (November 26, 2012). Va. Code Ann. §8.01-581.03 provides a clear
statutory framework within which the trial court shall appoint an arbitrator
upon the request of one of the parties when the preselected arbitration
forum fails. This language is mandatory and reflects Virginia's public policy
in favor of arbitration. When an arbitration forum fails, the trial court shall
appoint a new arbitrator upon the request of one of the parties, without
attempting to parse through the parties’ intent as to whether the selection
of the arbitration forum was integral to the underlying arbitration
agreement. The trial court misconstrued both Va. Code Ann. §8.01-581.03
and the parties’ contract, and therefore committed reversible error by
denying Schuiling’s motion to compel arbitration.

In the Alternative only
Il. Alternatively, if the language of Va. Code Ann. §8.01-581.03 is not

mandatory in nature, the trial court could only decline to enforce the



parties’ arbitration agreement if the selection of the arbitral forum was so
integral to the arbitration agreement such that its failure renders the
agreement void. In the present case, however, the selection of the arbitral
forum was merely ancillary. The language of the arbitration agreement is
ambiguous respecting whether the words ‘“resolved exclusively by’
pertained only to the act of arbitration itself, or also to the choice of NAF as
the arbitral forum. Ambiguities in the scope of an arbitration clause are to
be resolved in favor of arbitration, and the court should have ruled in
accordance with the state and federal policy favoring arbitration by
enforcing the validity of the arbitration agreement and appointing a
substitute arbitrator.

Further integral/ancillary factors to be considered are: (1) Ms. Harris
offered no evidence that the “exclusive” designation of NAF was an
important consideration for her; (2) the broad scope of the arbitration
agreement suggested the parties “overarching purpose” was to submit
disputes to arbitration; and (3) the arbitration agreement includes a
severance clause permitting any portion later found unenforceable to be
severed from the agreement. All of these factors, as applied to this case,
indicate that the selection of NAF as the arbitral forum was ancillary and

not integral to the arbitration agreement.



ARGUMENT

. The Language of Va. Code Ann. §8.01-581.03 is
Mandatory and Requires that the Trial Court Appoint
a Substitute Arbitrator Upon the Request of a Party.
(Assignment of Error No. 1)

This action involves a dispute regarding the scope of a mandatory
arbitration provision in light of existing Virginia and federal law favoring
arbitration, and asks this Court to determine whether the statutory power to
appoint a substitute arbitrator found in the second sentence of Va. Code
Ann. §8.01-581.03 is inapplicable when an arbitration agreement identifies
a specific arbitration forum that subsequently becomes unavailable.

A. The Circuit Court Misconstrued The Arbitration Agreement

The foundation of the trial court's refusal to appoint an arbitrator
pursuant to Va. Code Ann. §8.01-581.03’s requirement that it do so was its
view that the arbitration agreement “does not set out a method of
appointment of arbitrators” but “instead designates a specific and exclusive
person under which claims and controversies should be resolved.”
(Hearing Tr. at. 28.) To the contrary, NAF is not itself an arbitrator.
Instead, NAF is an arbitration forum that provides a method for selecting

an arbitrator and procedural rules for arbitration. In this sense, NAF is



clearly a “method of appointing an arbitrator” within the intended meaning
of Va. Code Ann. § 8.01-581.03.

B. The Trial Court “Shall” Appoint a Substitute
Arbitrator Pursuant to Va. Code Ann. §8.01-581.03.

The language in Virginia Code Ann. §8.01-581.03 is mandatory in
nature. It provides:

If the arbitration agreement provides a method of appointment
of arbitrators, this method shall be followed. In the absence
thereof, or if the agreed method fails or for any reason cannot
be followed, or when an arbitrator appointed fails or is unable to
act and his successor has not been duly appointed, the court
on application of a party shall appoint one or more arbitrators.
An arbitrator so appointed has all the powers of one specifically
named in the agreement.”

Va. Code Ann §8.01-581.03 (1986) (emphasis added). See also, Adler v.
Dell, Inc., 2009 U.S. Dist. LEXIS 112204, at *10-11, Case No. WL 4580739
(E.D. Mich. Dec. 3, 2009) (interpreting the use of the word “shall’ in §5 of
Federal Arbitration Act, a substantively similar statute,' as  mandatory
language).

The result of the General Assembly's deliberate use of the

mandatory language in the statute is that when an arbitral method fails for

' Compare Va. Code Ann. §8.01-581.03 (“...if the agreed method
fails for any reason ... the court on application of a party shall appoint one
or more arbitrators”) (emphasis added) and 9 U.S.C. §5 (“...if for any other
reason there shall be a lapse in the naming of an arbitrator ... orin filling a
vacancy, then upon the application of either party to the controversy the

-9.



any reason, a new arbitrator shall be appointed by the trial court upon the
request of one of the parties. There is no legislative indication in the
statute that the trial court should parse through the parties’ intent as to
whether the arbitral forum was integral or ancillary to the agreement to
arbitrate.

In this case, the Arbitration Agreement was executed and entered
into between both parties, Harris (an employee) and Schuiling (an
employer). (No. 2011-05237 Arbitration Agreement, attached to Brief in
Support of Motion to Compel Arbitration; and No. 2011-05237, Responses
to Request for Admission.) The Arbitration Act specifically “applies to
arbitration agreements between employers and employees,” Va. Code
Ann. §8.01-581.01 (1986), and according to both Va. Code §8.01-581.01
and Virginia Supreme Court precedent, this Arbitration Agreement is
presumed valid, enforceable and irrevocable. Va. Code Ann. §8.01-
581.01; See also, TM Delmarva Power, LLC v. NCP of Virginia, 263 Va.
116, 122, 557 S.E.2d 199 (2002).

Here, NAF is the arbitration forum that was selected by the parties.
NAF provides a method for selecting an arbitrator and procedures for those
arbitrators to follow. There is no dispute that the pre-selection of NAF

“cannot be followed” and that NAF “is unable to act” due to its

court shall designate and appoint an arbitrator,”) (emphasis added).

-10-



unavailability. Va. Code Ann. §8.01-581.03 (1986). The chosen method of
arbitration failed as a result of NAF's unavailability to handle consumer
arbitrations. In accordance with Va. Code Ann. §8.01-581.03, the trial
court should have appointed an arbitrator and compelled arbitration.

C. Virginia and Federal Public Policy Favor Arbitration

The “first duty of a court asked to compel arbitration of a dispute is to
‘determine whether the parties agreed to arbitrate the dispute,” and when
the arbitration agreement is within the coverage of the Federal Arbitration
Act ... the court ‘is to make this determination by applying the ‘federal
substantive law of arbitrability.” Bank of the Comm. v. Hudspeth, 282 Va.
216, 221-22, 714 S.E.2d 566, 569 (2011). Under both the Virginia and
federal arbitration acts, as supported by the underlying public policies,
arbitration must be compelled in this case.

Pursuant to Va. Code Ann. §8.01-581.02, “[o]n application of a party
showing an agreement described in §8.01-581.01, and the opposing
party’s refusal to arbitrate, the court shall order the parties to proceed with
arbitration,” Va. Code Ann. §8.01-581.02A (1986), and where an agreed
method of arbitration fails for any reason, the judge shall appoint a
substitute arbitrator on the request of a party. Va. Code Ann §8.01-581.03

(1986).

-11 -



This Court has repeatedly recognized that Virginia favors arbitration
agreements. In TM Delmarva Power, LLC v. NCP of Virginia, 263 Va. 116,
557 S.E.2d 199 (2002), the Court stated that the language of Virginia Code
§8.01-581.01 “illustrates Virginia’s public policy in favor of arbitration and
the validity of arbitration agreements.” Id. at 122. This Court has more
recently recognized (citing the U.S. Supreme Court) that in the construction
of contracts, due regard should be given to the policy favoring arbitration.
Bank of Commonwealth v. Hudspeth, 282 Va. 216, 222, 714 S.E.2d 566,
570 (2011), citing, Volt Info. Sciences, Inc. v. Bd. Of Trs. Of Leland
Stanford, Jr. Univ, 489 U.S. 468, 475-76, 109 S.Ct. 1248, 103 L.Ed.2d 488
(1989), AT&T Techs., Inc. v. Communications Workers of Am., 475 U.S.
642, 650, 106 S.Ct. 1415, 89 L.Ed.2d 684 (1986).

Moreover, in Marmet Health Care Center, Inc. v. Brown, the United
States Supreme Court recently reiterated that the Federal Arbitration Act
“requires courts to enforce the bargain of the parties to arbitrate® and
“reflects an emphatic federal policy in favor of arbitral dispute resolution.”

Marmet Health Care Center, Inc. v. Brown, 132 S. Ct. 1201, 1202, 182
L.Ed. 2d 42, 45 (February 21, 2012).

Just two months ago, the United States Supreme Court again

emphasized that the Federal Arbitration Act declares a national policy

-12-



favoring arbitration and that “the substantive law the Act created [is]
applicable in state and federal courts.” Nitro-lift Technologies, LLC v.
Eddie Lee Howard, et al,, 133 S.Ct. 500, 503, 184 L.Ed.2d 328, 332
(November 26, 2012) (citations omitted). This Court has previously agreed,
quoting the United States Supreme Court in Hudspeth, for example, for the

proposition that

[a]n order to arbitrate the particular grievance should not
be denied unless it may be said with positive assurance
that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute. Doubts
should be resolved in favor of coverage.

Hudspeth, 282 Va. 216 at 222 (2011) quoting AT & T Techs., Inc. v.
Communication Workers of Am., 475 U.S. 643, 650 (1986).

This state and federal public policy supports the argument that the
language of Va. Code Ann. §8.01-581.03 is mandatory in nature and
compels the trial court to appoint a substitute method of arbitration in this
matter.

In the Alternative Only

. The Unavailability of the Chosen Arbitrator In This
Case Does Not Void This Arbitration Agreement and
Render Va. Code Ann 8.01-581.03 Inapplicable.
(Assignment of Error No. 2)

A. The Arbitration Clause At Issue
and the Circuit Court’s Decision

-13-



At the time the Motion to Compel Arbitration was heard, the National
Arbitration Forum (“NAF”) was no longer hearing consumer disputes.
Counsel for Harris argued that the NAF’s unavailability rendered the
arbitration agreement unenforceable because the selection of NAF was
integral to the agreement. The court agreed, stating:

THE COURT: Thank you, Mr. McGavin. Well as | interpret this

arbitration agreement, it does not set out a method of

appointment of arbitrators. It designates a specific and
exclusive person under which claims and controversies should

be resolved. Therefore, | conclude that 8.01-581.03 doesn't

apply in this case. In as much as the designation of the

arbitrator is clearly exclusively set out in accordance with —
including in accordance with the procedures of the arbitrator, |

have to conclude that the unenforceability of that clause is a

failure of it and that the identity of the NAF was an integral part

of this agreement. So for that reason, today the motion to

compel arbitration is denied.
(Hearing Transcript at pg. 28.)

In summary, the trial court held that the parties’ selection of NAF as
the arbitrator was so integral to their agreement to arbitrate that NAF’'s
unavailability rendered the arbitration agreement void. The court further

held that the provisions of Va. Code Ann. §8.01-581.03 (providing that the

court shall appoint an alternate arbitrator) did not apply.

-14 -



B. Arbitral Forum Analysis — Integral vs. Ancillary

If the outcome is not controlled by Va. Code Ann. §8.01-581.03, the
issue then becomes whether an arbitrator's unavailability to arbitrate will
render an arbitration agreement void. Although the Virginia courts have not
yet addressed this specific issue, the issue has been addressed by federal
and state courts interpreting the analogous Federal Arbitration Act statute
providing for court appointment of arbitrators should a chosen arbitrator
become unable to preside. See, 9 USCS §5 (1947). At the crux of these
cases is the analysis of whether the parties’ specific selection of an arbitral
forum is so essential or integral to the arbitration agreement that the
unavailability of the arbitral forum brings the agreement to an end. Stated
another way, the courts seek to determine whether the essential term is
the agreement to arbitrate, rather than the ancillary selection of the arbitral
forum. See, discussion, Section C infra.

All of the case law discussed in Section C, infra, must be viewed in
light of the United States Supreme Court’s decision in Marmet Health Care
Center, Inc. v. Brown, 132 S. Ct. 1201, 182 L.Ed. 2d 42 (February 21,
2012). The Court in Marmet reiterated that the Federal Arbitration Act
“requires courts to enforce the bargain of the parties to arbitrate” and

‘reflects an emphatic federal policy in favor of arbitral dispute

-15-



resolution.” /d. at 132 S.Ct. at 1202, 182 L.Ed.2d at 45 (citations omitted)
(emphasis added). Similarly in Nitro-lift Technologies, LLC v. Eddie Lee
Howard, et al., 133 S.Ct. 500, 184 L.Ed.2d 328 (November 26, 2012), the
Court again emphasized that the Federal Arbitration Act declares a
national policy favoring arbitration and that “the substantive law the Act
created [is] applicable in state and federal couris.” /d. 133 S.Ct. at 503,184
L.E.2d at 332 (citations omitted).

The Virginia Supreme Court agrees, and recently held that when
there are conflicting interpretations of an arbitration agreement, the conflict
should be resolved in favor of arbitration. Bank of the Comm. v. Hudspeth,
282 Va. 216, 222, 714 S.E.2d 566, 570 (2011) (“[An] order to arbitrate the
particular grievance should not be denied unless it may be said with
positive assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.” (quoting AT&T Techs., Inc.
v. Communications Workers of Arn., 475 U.S. 643, 650, 106 S. Ct. 1415
(1986)).

C. Case Law from Other Jurisdictions Supports the Enforcement
of the Arbitration Clause

The case law from other jurisdictions interprets §5 of the Federal

Arbitration Act (*FAA”), providing:

-16 -



If in the agreement provision be made for a method of naming
or appointing an arbitrator ... such method shall be followed ...
or if for any other reason there shall be a lapse in the naming of
an arbitrator or arbitrators or umpire, or in filling a vacancy,
then upon the application of either party to the controversy the
court shall designate and appoint an arbitrator or arbitrators or
umpire, as the case may require, who shall act under the said
agreement with the same force and effect as if he or they had
been specifically named therein.

9 USCS §5 (1947)(emphasis added).

Although not identical to Va. Code Ann. §8.01-581.03, the federal
statute is substantively similar, and mandates selection of a substitute
arbitral forum. (Compare Va. Code Ann. §8.01-581.03 (“...if the agreed

method fails for any reason ... the court on application of a party shall

appoint one or more arbitrators”) (emphasis added) and 9 U.S.C. §5 (“...if

for any other reason there shall be a lapse in the naming of an arbitrator ...

or in filling a vacancy, then upon the application of either party to the

coniroversy the court shall designate and appoint an arbitrator,”)

(emphasis added).)

The pertinent line of cases from the federal courts begins with the
decision in Zechman v. Merrill Lynch, 742 F. Supp. 1359 (N. Dist. 1ll. 1990).
In Zechman, the arbitration agreement did not name an arbitrator, but
instead stated that the arbitration “would be in accordance with regulations

prescribed by the Chicago Board of Trade.” The Chicago Board of Trade

-17-



declined jurisdiction to arbitrate the case and Merrill Lynch asked the court
to appoint an arbitrator. Rather than invoking §5 and appointing an
arbitrator, the court engaged in a contract analysis as to whether it could
substitute a new term (i.e. new arbitrator) when one term has failed. /d. at
9-10. The court then provides the language that is used in varying forms
time and again in case law to follow:

... courts look to the ‘essence’ of the arbitration agreement; to

the extent the court can infer that the essential term of the

provision is the agreement to arbitrate, that agreement will be

enforced despite the failure of one of the terms of the bargain.

... If, on the other hand, it is clear that the failed term is not an

ancillary logistical concern but rather is as important a

consideration as the agreement to arbitrate itself, a court will

not sever the failed term from the rest of the agreement and the

entire arbitration provision will fail.

Id. {(citations omitted). The Zechman court thereafter discussed the
Federal Arbitration Act policy in favor of arbitration and ultimately ordered a
substitute arbitrator. Id. at 15-16.

With the Zechman court's introduction of this new analysis, other
jurisdictions used the analysis with different results — which occurred when
NAF ceased handling consumer arbitrations.  Admittedly, there are
divergent opinions on this issue from other courts. However, the majority

of courts appear to follow the federal and state public policy favoring the

enforcement of arbitration agreements by substituting arbitrators.

- 18-



In Adler v. Dell, Inc., 2009 U.S. Dist. LEXIS 112204, Case No. WL
4580739 (E.D. Mich. Dec. 3, 2009), for example, the District Court for the
Eastern District of Michigan was faced with an arbitration clause nearly
identical to that in the present case. There, the court held that the choice
of NAF and its procedures as the arbitral forum was not essential to the
arbitration agreement and appointed a new arbitrator. /d. at *73. In so
doing, the court stated that the language used in the arbitration agreement
at question:

is ambiguous on the intent of the parties in designating NAF, to

administer the arbitration. The clause, ‘SHALL BE RESOLVED

EXCLUSIVELY AND FINALLY BY BINDING ARBITRATION

ADMINISTERED BY THE NATIONAL ARBITRATION FORUM

(NAF) may either refer to the parties’ intent to arbitrate all

disputes or to the intent of the parties to bring arbitration solely

before NAF, or both ... Both interpretations have merit, but
there is nothing in the language to indicate which is the
intended interpretation.”

Id. at *6.

The court reasoned, “any doubts regarding arbitrability should be
resolved in favor of arbitration.” /d. at *12 (citations omitted). As part of its
discussion, the Adler court states its disagreement with the reasoning of
the court in Carideo v. Dell, Inc., 2009 U.S. Dist. LEXIS 104600, 2009 WL
3485933, Case No. CO6-17772JLR (W.D. Wash. 2009). In Carideo, the

court similarly had to determine whether fo appoint a substitute arbitrator
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when the selection of NAF failed. The court held that the selection of NAF
as the arbitrator under NAF rules and policies was integral to the arbitration
agreement and declined to appoint a substitute arbitrator. /d. at *19.

The Adler court criticized the Carideo court's interpretation of §5 of
the FAA that appointing a substitute arbitrator was optional. The Adler
court pointed to the “mandatory language” of the FAA as that the court
“shall” appoint a new arbitrator upon the application of a party when the
chosen arbitrator has failed. Adler at *10-11. Further, the Adler court
noted that the FAA omits any mention of parsing through the parties’ intent
when choosing an arbitrator. /d.

In support of its reasoning, the Adler court cites to Brown v. ITT
Consumer Financial Corporation, 211 F.3d 1217 (11" Cir. 2000)
(summarily holding that the unavailability of the NAF does not void the
arbitration agreement because Section 5 of the FAA provides a
mechanism for appointment of an arbitrator with the selected arbitrator
fails), McMullen v. Meijjer, Inc., 166 Fed. Appx. 164 (6™ Cir. 2006) (the
court affirmed the trial court's decision to require arbitration even though
the selected arbitration forum failed, pointing to the preference of
arbitration over litigation) and Reddam v. KPMG LLP, 457 F.3d 1054 (9"

Cir. 2006) (appellate court holding that the provision requiring the
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arbitration to be determined by the rules of NASD was not integral to the
agreement to arbitrate); see also, Jones v. GGNSC, 684 F. Supp. 2d 1161,
2010 U.S. Dist. LEXIS 9375 (C.D.S.D. 2010) (holding that the specification
that the parties arbitrate pursuant to the NAF rules (which provide that NAF
serves as the arbitrator) was not integral to the arbitration agreement); see
also, Kahn v. Dell, Inc., 669 F.3d 350, 2012 U.S.App. LEXIS 1167 (3" Cir.
2012) (relying on the Adler and Brown cases to overrule the District Court
and hold that the language appointing NAF and its procedures was
ambiguous as to whether it was integral or ancillary and so should be
construed in favor of arbitration and a new arbitral forum appointed).

State courts have also addressed this issue. In Carr v. Gateway,
Inc., 241 lll. 2d 15, 944 N.E.2d 327 (2011), for example, the lllinois
Supreme Court pointed to the fact that the arbitration clause selecting NAF
as the arbitrator contained a penalty provision that any party attempting to
file a claim with an arbitral service other than NAF would have to pay the
other party’s costs and expenses. [Id., 241 lll. at 26-27. There, the court
held that the penalty provision clearly indicates that the choice of NAF as
the arbitral forum was integral to the agreement to arbitrate, and thus,
Section 5 of the Arbitration Act could not be used to select a substitute

arbitrator. /d. However, the court stated in dicta:
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[tlhe mere fact parties name an arbitral service to handle
arbitrations and specify rules to be applied does not, standing
alone, make that designation integral to the agreement. If that

were so, §5 (9 U.S.C.S. §5) of the Federal Arbitration Act,

would not apply in any case where the parties specify an

arbitrator that later becomes unwilling or unable to handle the
arbitration. Such a construction would encourage the parties to

be as vague as possible in drafting their chosen arbitral

forum...”

Id., 241 Ill. at 22-23.

More recently, in Meskill v. GGNSC, 862 F.Supp. 2d 966 (U.S.D.C.
Minn., May 25, 2012), the court stated that even if the arbitration
agreement had required arbitration before the NAF, the court would
nevertheless compel arbitration. Id. at 974. The Meskill court discussed
the integral/ancillary analysis at length, and discussed factors for its
decision, including, but not limited to: (1) the plaintiff offered no evidence
that the “exclusive” designation of NAF was an important consideration for
him; (2) the broad scope of the arbitration agreement suggested the parties
“overarching purpose” was to submit disputes to arbitration; (3) the
arbitration agreement includes a severance clause permitting any portion
later found unenforceable to be severed from the agreement. /d. 975-976.

In contrast, the Pennsylvania Superior Court has held that the

selection of NAF and its procedures as the arbitral forum was integral to

the arbitration agreement. Stewart v. GGNSC-Cannonsburg, L.P., 2010
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PA Super 1999, 9 A.3d 215 (2010); citing for support, Carideo v. Dell, Inc.,
2009 U.S. Dist. LEXIS 104600 (W.D. Wash 2009), Khan v. Dell, inc. 2010
U.S. Dist. LEXIS 85042 (D.N.J. 2010), Ranzy v. Extra Cash of Tex., Inc.,
2010 U.S. Dist. LEXIS 22551 (S.D. Tex. 2010), affd by 393 Fed. Appx.
174, 2010 U.S. App. LEXIS 1872 (5" Cir. 2010). The Khan case, relied
upon in Stewart, was later reversed and arbitration ordered by the Third
Circuit Appellate Court on the grounds that ambiguity in the arbitration
agreement must be resolved in favor of arbitration. Kahn v. Dell, Inc., 669
F.3d 350, 2012 U.S.App. LEXIS 1167 (3™ Cir. 2012); citing to, the Adler
and Brown line of cases, Supra.
D. if the Integral/Ancillary Analysis Applies in Virginia,

the Choice of the Arbitral Forum in this Case was
Ancillary and a Substitute Arbitrator Should Be Appointed.

The arbitration clause at issue is nearly identical to that in Adler and
Khan. See discussions, Supra, Sections A and C. The clause “all claims,

disputes or controversies ... shall be resolved exclusively by arbitration

administered by the National Arbitration Forum” is ambiguous. (No. 2011-
05237 Arbitration Agreement). The term “exclusively” could apply only to
the parties’ intent to arbitrate all disputes, rather than to the selection of
NAF as the arbitrator, or to both. This is exactly the reasoning used by the

courts in Adler and Khan. Adler at *6; Khan, 669 F.3d at 356. Schuiling’s
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position is that the primary purpose of the arbitration agreement at issue
was not to have NAF conduct the arbitration, but rather to ensure that any
dispute between the parties be submitted to arbitration. Further, that the
selection of NAF as the arbitral forum was merely ancillary to the ultimate
intent that the parties arbitrate their disputes.

The trial court did not recognize the conflicting interpretations of the
language in the Agreement, and so did not select the interpretation that
favors arbitration. Both the United States Supreme Court and the Virginia
Supreme Court have recently held that when there are conflicting
interpretations of an arbitration agreement, the conflict should be resolved
in favor of arbitration. Bank of the Comm. v. Hudspeth, 282 Va. 216, 222,
714 S.E.2d 566, 570 (2011) (“[An] order to arbitrate the particular
grievance should not be denied unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretation
that covers the asserted dispute.” (quoting AT&T Techs., Inc. v.
Communications Workers of Arn., 475 U.S. 643, 650, 106 S. Ct. 1415
(1986)). Further, the Court quoted the United States Supreme Court for the
proposition that “in the absence of any express provision excluding a

particular grievance from arbitration, ... only the most forceful evidence of

a purpose to exclude the claim from arbitration can prevail.” Hudspeth, 282
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Va. 216 at 222 (2011) quoting Warrior & Gulf, 363 U.S. at 585-85
(emphasis added). Because the language used in the arbitration
agreement in the instant case is ambiguous with respect to the intent of the
parties, the only viable construction the trial court could have made was to
apply the rule of construction resolving the ambiguity in favor of arbitration
and appointing a neutral arbitrator.

Further still, as in Meskill, (1) the plaintiff [here, Harris] offered no
evidence that the “exclusive” designation of NAF was an important
consideration for her; (2) the broad scope of the arbitration agreement
suggested the parties “overarching purpose” was to submit disputes to
arbitration; and (3) the arbitration agreement includes a severance clause
permitting any portion later found unenforceable to be severed from the
agreement. See, factors discussed in Meskill, 862 F.Supp. at 975-976. All
of these factors, as applied to this case, indicate that the selection of NAF
as the arbitral forum was ancillary and not integral to the arbitration

agreement.
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CONCLUSION
WHEREFORE, the foregoing considered, Schuiling requests this
Honorable Court remand this matter to the Circuit Court with an order that

the trial court appoint an arbitrator and compel this matter to arbitration.
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