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ASSIGNMENTS OF CROSS-ERROR

If this Court reverses the denial of sovereign immunity, then:

1. Trial court erred in finding no gross negligence on Burns’ evidentiary
Plea. [Assignment of Cross-Error 1 preserved by Joint Appendix (“A)
230-234, 250-252, 263, 328-329, 572-580, 773-800, 807-808, 846-847
& 1215-1218].

2. Trial court erred in not instructing the jury and not submitting it a special
verdict on Burns’ gross negligence. [Assignment of Cross-Error 2
preserved by Joint Appendix (“A) 230-234, 250-252, 263, 328-329, 572-
580, 773-800, 807-808, 846-847 & 1215-1218].

STATEMENT OF THE CASE AND MATERIAL PROCEEDINGS

At 12/16/09 evidentiary hearing, Judge overruled Demurrer on duty
and immunity and Plea in Bar on sovereign immunity. He held Burns’
. failure to notify security or investigate as he had assumed and assured a
negligent, but not grossly negligent, “ministerial act”. A250-252 & 806-807.

At and after hearing, Gagnon preserved objections to Judge finding
no gross negligence. A230-234, 250-252, 263, 572-580, 583, 807-808 &
846-847. Judge reconsidered the issue preclusion of his negligence
findings and ordered Gagnon to relitigate negligence at trial. A250-252,
257-258, 834 & 843-844.

Judge refused Gagnon’s gross negligence Jury Instruction and

Special Interrogatory, A328-329, 1215 & 1218; and Gagnon preserved



objections to the same. /d; A572-580, 583 & 1215-1218. Judge denied
Burns’ Motion to Strike, and jury too found all Defendants negligent.

The deposition of Shannon Diaz was taken on October 31, 2008, by
Gagnon to perpetuate his testimony as a de bene esse, without any
objection by Burns. A81-85 & 126. That was because Diaz recently had
begun a 5-year active-duty military hitch which had him stationed on a
Georgia base subject to deployment abroad, and was home on leave.
A817-818 & 1015-1016.

Diaz’ deposition was taken in a predecessor action against Burns and
GCSB by Gagnon based on the same subject matter. That prior action was
non-suited, and this subsequent companion action was tried.

Due to his military service, Diaz was “out of the Commonwealth” at
Plea hearing and jury trial, so Gagnon used Diaz’ de bene esse deposition.
The Judge addressed that “unavailability” 5 different times at hearing, pre-
trial and trial, and consistently found for Gagnon each time. A250-252, 706-
714, 800, 834-837, 839, 843, 847-849, 880-908 & 1001-1005.

Final Judgment Order was entered, and is final and unappealable

against Newsomes. Gagnon timely noticed cross-appeal. A584-585.



STATEMENT OF THE FACTS

The cardinal legal sin of Burns on appeal is that despite being the
losing party, he: (1) states facts in a light most favorable to him; and (2)
omits material facts favorable to Gagnon.' It is hornbook that on appeal the
facts must be viewed in favor of Gagnon as prevailing party, as follows.

L. GHS SECURITY

Young Travis Burns was hired as new Assistant Principal (“AP”) at
Gloucester High School (“GHS”) effective July 1, 2006, 5 months before the
altercation. Burns contracted to: (1) “perform such pertinent duties . .
deemed necessary by the School Board, Superintendant of Schools and
principal for the efficient and successful operation of the school system”;
and to (2) “comply with all school laws, Board of Education regulations, and
all policies/regulations made by the School Board”. A1713-1714.

GHS’ Student Code of Conduct Manual (“Code”) was promulgated by

Gloucester County School Board (“GCSB”) effective July 11, 2006. A1527

' Burns minimizes Diaz’ deposition in total as follows: “I told him that |
heard that Greg was going to get into something today and he was going to
get into a fight today.”* He asked me to spell his name for him and |
spelled it G-a-g-n-o-n, and he said he would take care of this for me.*** He
said he was going to alert security.” Brief of Appeliant at 5. Burns then
spends 5 pages elaborately portraying testimony of Superintendent Kiser
and especially himself most favorably to himself, /d. at 5-9; as if he instead
of Gagnon were the prevailing party. That contrasts starkly with the
pertinent facts below in Sections I-1V, infra at 3-12. Hence Burns’ entire
Brief of Appellant is predicated on a fatally faulty factual foundation.

3



& 1613. Its Code mandated: (1) “specific standards of behavior will be
expected,” A1529 & 1615; (2) “decorum must exist,” A1529 & 1615; (3)
“Public education must be conducted in an atmosphere conducive to
learning, free of disruption and threat to person,” A1530 & 1616; (4) “The
Gloucester County Public School System recognizes the right of every
student to an education without disruption and a corresponding
responsibility not to deny this right to another other student,” A1530 &
1616; (5) “Every student has the right to an opportunity to learn in an
environment which is safe,” A1530 & 1616; and (6) “All students have the
right to a safe and orderly classroom environment.” A1532 & 1618.

GHS’ Code was distributed to students, parents, and administration
alike, A916-917 & 920; and Burns had it in 2006 before the altercation.
A1073. Burns admitted that is the “administration whose responsibility it
was to enforce certain things so students could...have an education in an
atmosphere conducive to learning free of disruption and threat to person”;
that an “administrator has to be overseeing that and ensuring that”; and
that “administrators like [him]” see to it students have “a right to an
opportunity to learn in an environment which is safe,” A1074-1075; and
Superintendent Kiser attested that APs like Burns “are responsible for the

implementation of that code.” A916-917.



Moreover, GHS’ principal assigned AP Burns as “School Security
Contact” for 2006-2007. A624-626, 1072-1073, 1081, 1588 & 1699. Burns
admitted that as GHS School Security Contact: (1) he personally was GHS
administration’s representative designated to interface with officers; (2)
there were 2 armed Resource Officers and 8 Security Officers onsite at
GHS; and (3) all 10 Officers and he were linked by walkie-talkies for regular
communication at all pertinent times. A610-614, 624-626 & 1071-1081.

. BURNS’ ADMISSIONS

Burns also admitted to Superintendent Kiser, at hearing and at trial
that GHS student Shannon Diaz warned him of impending physical
altercation involving Gagnon. A645, 655, 984, 1101-1102 & 1112-1113.
Burns admitted that he: (1) verified Gagnon’s name and spelling with Diaz;
(2) wrote it on a note; and (3) assured Diaz he would investigate and notify

security: “l told him | would look into it and take care of it, yes, | did.” A638-

639, 646, 655, 661, 1101-1102, 1104-1106 & 1113 (emphasis added).
Burns claimed after-the-fact that he was too busy. But Burns
ultimately admitted numerous inconsistencies about how he spent his
morning, including having time to do a variety of pedestrian things like
reading and sending email, A634-635, 677-679, 1095-1096 & 1154-1164;

and the reasonable inference is that the personal school appointment



calendar Burns destroyed almost 3 weeks after the altercation Section 1V,
infra at 10, would have undercut his inconsistent account more.

Burns admitted further that nothing else he did before the physical
altercation involving Gagnon involved “life or limb” or otherwise was an
“emergency”. A635-636 & 1098-1100. Significantly, Burns admitted that in
2 seconds he could have radioed for security to get Gagnon out of class,
which he had done before, A647-642 & 1078-1080; and that security would
have gotten Gagnon within 5-10 minutes, A726-728 & 1012 — but Burns did
nothing, even though he claimed having no assurance that the physical
altercation would not occur that day. A692-693 & 1113-1115.

At evidentiary hearing on sovereign immunity, Burns admitted that he

would have “dropped everything” to “prohibit the physical altercation” if only

Diaz had indicated it might happen that day, i.e., if Burns “had a sense that
it was immediate,” A690-691 (emphasis added); thereby pitting himself
against Diaz. But Burns lost the pivotal credibility battle on that “ministerial
act” before the Judge at hearing, so at trial Burns began testifying for the
first time the legal buzzwords “judgment and discretion,” A1104, 1115,

1155-1156 & 1163-1164; and so did Superintendent Kiser. A992-996.



Ill. DIAZ' TESTIMONY AND CORROBORATION

Diaz testified by de bene esse deposition on October 31, 2008,
because he enlisted in the military on July 2, 2007, for a 5-year hitch and
was home on leave from his active duty station at a Georgia base awaiting
deployment abroad, i.e., because he was going to be “out of the
Commonwealth,” unavailable to testify live in Court. A817-818 & 1015-
1016. Diaz testified with Superintendent Kiser present and Burns sitting
only 5-10 feet from him, A825A & 1024; and was cross-examined and even
recross-examined extensively by Burns’ law firm. A97-120 & 125-126.

To avoid retaliation while still a senior at GHS, Diaz had waited until
June 14, 2007, to give Gagnon’s undersigned counsel an Affidavit. Diaz
reviewed and refreshed with his Affidavit in preparation for his deposition,
though he still had an independent recollection of the “big deal” involving
his friend, Gagnon. A819-821 & 1017-1019.

Early on December 14, 2006, Diaz heard there was going to be an
altercation between James Newsome and Gagnon and that it was “going to
actually happen that day”. So Diaz reported it to Burns because Burns was
in charge of discipline at GHS then and Diaz was already in the office with
him, A821-822 & 1019-1020; Diaz did not tell Burns he simply thought it

was an “internet disagreement” (outside of school), as Burns claims.



Diaz told Burns he “heard that Greg was going to get into something
today and he was going to get into a fight today”. Notably, in response to
cross-examination by Burns’ lawyer, Diaz was unwavering: “| told him it

was going to happen today.” A828 & 1029 (emphasis added).

Diaz told Burns that he “did not want anything to happen to Greg

[Gagnon].” A829-830 & 1030-1031. Burns replied, “I will alert my security

and we’ll make sure this problem gets taken care of,” A830-831 & 1031-

1032; and Diaz relied on that. A822 & 1020 (emphasis added).

Burns asked for the spelling of Gagnon’s name, and Diaz spelled it
out for him. A822 & 1020. Significantly, Burns never asked Diaz for the
name of the impending attacker or any other detail, though Diaz would
have told Burns if asked, A830-831 & 1031-1032; Burns really needed only
Gagnon’s name, as Burns admitted that he readily could locate students for
intervention using GHS’ software system. A646-648 and 1105-1106.

Diaz warned Burns about the impending altercation 2 hours before it
happened, A829 & 1030; but Burns did absolutely nothing. Hence with
GHS in session, student James Newsome sucker-punched Gagnon in the
face, knocking his head into a brick pillar and causing a single indivisible
brain injury, permanent and increasingly debilitating; while his sister and

fellow student Christine goaded him. Trial Transcript (“T”) 797-798 & 850.



Contemporaneous statements of James Newsome and eyewitnesses
corroborated the unprovoked attack against defenseless Gagnon. A1680 &
1684. James pleaded guilty to criminal “unlawful wounding”. A1042-1043.

Immediately after the attack, Diaz went to the cafeteria where it
occurred, told GHS Hall Monitor that he previously had warned Burns about
the impending altercation, and was escorted by the Hall Monitor to Principal
Beverage; whereupon Diaz told Principal Beverage he previously had
warned Burns about the impending altercation and was assured Burns
“was going to get security on it before the fight”. A823-825 & 1021-1023.
Principal Beverage’s testimony corroborated that Diaz approached him
shortly after the attack, was with a Hall Monitor, and told him something
that he just could not understand. A696-705 & 1035-1041.

Early the next morning, on Friday, December 15, 2006, Burns
stopped and confronted Diaz in front of the GHS office and repeatedly
asserted that Diaz had not told him the name of Gagnon, but finally
relented after Diaz stood firm. A825-825A & 1023-1024. Burns was trying
to intimidate Diaz by that confrontation. A829 & 1030.

Three days later, on Monday, December 18, 2006, Burns pulled Diaz
out of his R.O.T.C. class; took Diaz into his office alone; and apologized to

Diaz for “dropping the ball,” and said he wanted Diaz to “trust him”. A826 &



1025. Very importantly, Burns also admitted to GHS’ Sergeant Shuster that
he “made a big mistake;” to GHS’ Deputy Carwell that he “screwed up;”
and to Mr. Gagnon and to Mrs. Gagnon that he “dropped the ball.” A715-
717, 721-724, 733, 1006-1008, 1177-1178 & 1181-1183.
IV. BURNS’ CONSCIOUSNESS OF GUILT

But later, Burns: (1) denied his 5 early admissions of fault to Sergeant
Shuster, Deputy Carwell, Mr. Gagnon, Mrs. Gagnon, and Diaz, A670-674 &
1119-1123; (2) destroyed his personal school appointment calendar for
December, 2006, A628 & 1085-1090; (3) inexplicably “lost” his handwritten
note with Gagnon’s name on it, A639 & 1107-1108; and (4) fabricated and
repeatedly revised on his GHS computer a threatening “gun” email/posting
that he alone attributed to Gagnon. A1049-1069, 1164-1166, 1173-1175 &
1679. Burns’ school computer was seized and tested, with Burns’ forensic
expert, James Brogan (a .GHS co-employee), admitting that Gagnon’s
expert, Jason Holbrook, had superior computer credentials and even
proved Brogan wrong on a core opinion point. A926, 930-947, 955-961 &
1674-1678; and T1153-1154 & 1177-1183.

Two days before Deputy Carwell’s deposition, Burns pulled Deputy
Carwell aside privately and tried to tamper with his impending testimony

against him. Deputy Carwell recounted that Burns said he “didn’t screw up”

10



and it was “just miscommunication or | might have misunderstood what he

meant to say,” A718-720 (emphasis added); that Burns said “there might

have been a miscommunication of what his intent was to tell me about the

case and that he didn’'t screw up.” A1179-1181 (emphasis added).

Further, Deputy Carwell testified that Burns’ counsel also tried to
influence his impending testimony: shortly before the deputy’s deposition
Burns’ counsel of record telephoned him, disputed his impending testimony
about Burns having admitted that he “screwed up,” and directed Deputy

Carwell to “rethink” it. “Mr. Conrad said that it's not what happened, vou

know; | have to rethink my memory.” A721 (emphasis added).?

Defendants waged a scortched-earth smear defense, claiming victim
Gagnon sent 2 threatening profane MySpace.com messages to James
Newsome. But: [1] computer forensics proved the supposed MySpace.com
messages irregular on the face, inconsistent with account usage records,
and not on Gagnon’s computer, A924-947 & 955-961 and T1153-1154,
1158-1159, 1167-1170 & 1203; [2] Mr. Gagnon, Mrs. Gagnon, Ronnie
Miller and Shelby Warren corroborated that Gagnon was incapacitated on

his first-floor living room couch — not on his second-floor bedroom computer

2 Although Judge and jury heard about Burns’ attempted witness
tampering, only the Judge at evidentiary Plea hearing heard about potential
witness influence by Burns’ counsel.

11



messaging ~ when an ostensible MySpace.com message supposedly was
sent, shortly after Gagnon returned from the Emergency Room discriented
from the blow and medication, T732-736, 1213-1218, 1220-1222, 1313-
1316 & 1383-1387 and 12/16/09 Hearing Transcript (“H”) 229-232, 296-297
& 315-317; and [3] Gagnon exposed the purported Myspace.com
messages as unsent Word documents Newsome’s mother fabricated,
versus printed off the internet, at her office the next day. A1192-1196.

Displeased with Gagnon’s healthcare providers uniformly attesting his
serious brain injury, Burns hired 6 experts who performed 4 Court-ordered
defense medical examinations replete with multiple testings of Gagnon,
A253-256; and were poised to style Gagnon a liar and malingerer. But the
Judge ruled Gagnon likely would be allowed to rebut such dubious opinion
with new 3.0 Tesla MRI, cutting-edge objective diagnostic imaging that
conclusively proved his structural brain injury, T1614-1645 & A1190-1191,
so at trial Burns abruptly withdrew all experts, A1190-1191, called none,
and told jury he thereby just was “saving time”. A1319.

ARGUMENT AND STANDARD OF REVIEW

Court-approved jury verdict is “the most favored position known to the

law”. Ravenwood Towers, Inc. v. Woodyard, 244 Va. 51, 57 (1992).

12



L BURNS IS NOT ENTITLED TO SOVEREIGN IMMUNITY
As immunity proponent, Burns bore the burden of proof. But he failed.

A. “Ministerial act” is an exception.

1. Burns’ act, not position, controls under the doctrine.

Burns relies on distinguishable 1980s cases fracturing the Court with
dissents. E.g., Leniz v. Morris, 236 Va. 78 (1988); Messina v. Burden, 228
Va. 301 (1984); Banks v. Sellers, 224 Va. 168 (1982). Cf., James v. Jane,
221 Va. 43 (1980). Per Banks dissent, “the majority opinion, which cannot
be reconciled with James [finding professor not immune], leaves bench and
bar with no consistent rule or pattern to follow,” 224 Va. at 175; Messina
noted the “complex law of sovereign immunity” had “evolved” even then,
228 Va. at 304; and Virginia doctrine continued to evolve post-Leniz.

Its “ministerial act” doctrine was refined by more recent precedent on
point. A government empioyee like Burns is liable for simple negligence in
the performance of a ministerial act. E.g., Friday-Spivey v. Collier, 268 Va.
384, 388-391 (2004); Heider v. Clemons, 241 Va. 143, 145 (1991); First
Va. Bank-Colonial v. Baker, 225 Va. 72, 78 (1983). Cf.,, Va. Code Ann.
$8.01-220.1:2(A)( limitation of “teachers” liability to “gross negligence”

shows common law liability includes simple negligence for ministerial act).
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Though Burns’ position involves judgment and discretion, his omitted
act is proper focus. Following James and Messina, Lentz focused inquiry
on “whether the alleged wrongful act involved the exercise of judgment and
discretion” or simply was ministerial. 236 Va. at 82 (emphasis added).

First Virginia held its “negligence...was malfeasance of a ministerial
duty and the cloak of sovereign immunity does not cover such torts.” 225
Va. at 77 (emphasis added). Its wrongful act was indexing.

Heiderin 1991 followed James and focused on wrongful act and
elaborated some sovereign immunity claims present only “ministerial
obligation”. 241 Va. at 145 (emphasis added). In Heider, deputy sheriff
colliding with motorist while serving judicial process was “ministerial’.

Friday-Spivey in 2004 reaffirmed Heider, focusing on the wrongful act
of fire truck driving to deny sovereign immunity for injuries caused while
responding to rescue a child locked in a car. /d. at 388, 390. His “driving

was a ministerial act requiring no significant judgment and discretion

beyond that of ordinary driving in routine traffic.” /d. (emphasis added).

Messina in 1984 and Lentz in 1988 followed James’ four-prong test;
emphasized “line-drawing” for sovereign immunity depends on particular
“facts and circumstances of each case,” 228 Va. at 310; 236 Va. at 81; and

on different facts found their acts involved judgment and discretion. 228 Va.
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at 83. Lentz’ concern about the potential chilling effect on “school teachers
performing functions equivalent,” id. at 83, is inapplicable at bar: denial of
sovereign immunity to Burns for not doing the ministerial act he expressiy
assumed and assured will not discourage AP candidates.

Banks is distinguished on multiple grounds. First, Banks pre-dates
Heider and Friday-Spivey, when then-evolving sovereign immunity law was
unsettled and focused on judgment and discretion of the general position
versus on the specific wrongful act as now. Second, Banks involved
Principal, not an Assistant Principal as at bar. Third, times and schools
have changed materially for the worse over 30 years since Banks’split
decision: school administration of necessity now routinely involves on-
premises security, metal detectors and other safety measures, as at bar.

Fourth, Banks involved materially different “circumstances of case”.
Banks only alleged Principal “failed to provide a safe environment” without
reasonably foreseeable danger to plaintiff. 224 Va. at 168. But Burns as
AP/Security Contact responsible for student safety, discipline and security
was warned re impending altercation of particular student and assured he

will investigate and notify security; making ministerial duty to act.
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2. Burns’ act was ministerial on multiple grounds.

Regardless any judgment and discretion that otherwise was part of
Burns’ position, Burns’ wrongful act was failing to investigate or notify GHS
security about the impending physical altercation for which he was warned
and his protection was sought. Burns’ omitted act was “ministerial” in
nature on four independent grounds: (1) Burns’ own multiple admissions
against interest; (2) Burns’ assuming and assuring to intervene; (3) Burns’
consciousness of guilt; and (4) the totality of the circumstances.

First, at evidentiary hearing on his Plea of sovereign immunity, Burns’

admitted that he would have “dropped everything” to “prohibit the physical

altercation” if Diaz indicated it might happen the same day. A690-691. That
alone is a conclusive concession that Burns intervening was a “ministerial
act,” not one involving judgment and discretion, once Burns’ lost the
credibility battle with Diaz about being told the altercation was “today”.
Further, Burns contemporaneously admitted to GHS’ Sergeant
Shuster that he “made a big mistake”; to GHS Deputy Carwell that he
“screwed up”; to Mr. Gagnon and to Mrs. Gagnon that he “dropped the
ball”; and to Diaz about “dropping the ball’. A715-717, 722-724, 826, 1006-

1008, 1025, 1177-1178 & 1181-1183. The tenor of those stark words
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bespeaks a “no brainer,” a clear omission of a ministerial act versus a close
call of judgment and discretion.

Second, Burns’ variously assured Diaz that he would alert security,
look into the altercation, and take care of it, i.e., expressly assumed to act
specifically. Burns’ assuring and assuming to investigate and notify security
rendered him actually doing so a mere ministerial duty and act. E.g.,
Kellerman v. McDonough, 278 Va. 478, 479 (2009)(duty by assumption};
Didato v. Strehler, 262 Va. 617, 628-629 (2001)(same).

Third, Burns’ undisputably: (1) tried to intimidate Diaz into saying he
never told him the name of Gagnon, A825-825A, 829, 1023-1024 & 1030;
(2) destroyed his personal school appointment calendar for December,
2006, A628 & A1085-1090; (3) “lost” his handwritten note with Gagnon’s
name on it, A639 & A1107-1108; (4) fabricated and repeatedly revised on
his GHS computer a threatening “gun” email/posting that he alone
attributed to Gagnon, A1049-1069, 1164-1166, 1173-1175 & 1679; and (5)
along with his lawyer, attempted to influence the impending deposition
testimony of Deputy Carwell, A718-721 & 1179-1181. Such post-omission
misconduct by Burns, “so far as it indicated his own belief in the weakness
of his cause,” is admissible as “consciousness of guilt” evidence, Andrews

v. Commonwealth, 280 Va. 231, 259 (2010)(witness tampering); Gray v.
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Graham, 231 Va. 1, 9-10 (1986)("attempted to suppress or conceal
evidence”); McMillan v. Commonwealth, 188 Va. 429, 432-433
(1948)(attempted witness tampering by party’s representative); Neece v.
Neece, 104 Va. 343, 348-349 (1905)(intimidating witnesses, document
destruction, and concealing evidence); and Wolfe v. Virginia Birth-Related
Neurological Injury Compensation Program, 40 Va. App. 565, 580-581
(2003)(evidence spoliation); and the multiplicity and magnitude of Burns’
post-omission misconduct evinces that his omission was a “no brainer” of a
ministerial duty, not a close call of judgment and discretion.

Fourth, if arguendo each of the foregoing standing alone does not
prove a ministerial duty to investigate and notify timely, then collectively
under the totality of the circumstances the omitted act of Burns was
ministerial. Finally, Burns’ claiming insufficient time and information to do
anything, A634-637, 662, 675, 691-694, 1086-1087, 1093-1100, 1106,
1113-1114, 1118 & 1155-1156; contradicts him supposedly exercising
judgment and discretion to do nothing.

3. Burns’ act does not open the legal floodgates.

Virginia circuits and Federal districts have focused on the particular

act and applied the “ministerial act” exception for decades judiciously. £.g.,

Jennings v. Hart, 602 F. Supp.2d 754, 758-759, (W.D. Va. Mar. 17,
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2009)(driving); Dowdy v. Pickral, 79 Va. Cir. 315, 318-319 (Sep. 25, 2009),
reconsideration denied 80 Va. Cir. 399 (Charlottesville Jun. 10,
2010)(nurse failing to remove board); Lake v. Mitchell, 77 Va. Cir. 14, 18,
21 (Prince George May 23, 2008)(sheriff department failing to provide
medical care); Baker v. Miller, 74 Va. Cir. 98, 99-100 (Fauquier Aug. 7,
2007)(driving); Ferro v. Shifflett, 72 Va. Cir. 298, 302-303 (Prince William
Nov. 29, 2006)(driving); Marsh v. Med. Coll. of Virginia Auxiliary of Virginia
Commonwealth Health Sys., 71 Va. Cir. 404, 406-407 (Richmond Sep.
11, 2006)(nurses/technicians failing to count surgical sponges and
instruments); Howard v. Streater, 71 Va. Cir. 61 (Richmond Apr. 24,
20086)(driving); Ford v. Commonwealth, 58 Va. Cir. 428, 429-431
(Rappahannock Apr. 3, 2002)(doctor failing to remove gauze from wound);
Hughes v. Lake Taylor City Hosp., 54 Va. Cir. 239, 242 (Norfolk Dec. 13,
2000) (driving); Fender v. Cendana, 44 Va. Cir. 330, 333 (Albemarle Jan
26, 1998)(driving); Daddio v. Ashley, 43 Va. Cir. 283, 285 (Loudon Sep. 3,
1997)(driving); Gray v. Commonwealth, 40 Va. Cir. 419, 421-422
(Richmond Oct. 24, 1996)(nurse failing to place line in correct blood
vessel); Diaz v. Mendoza, 46 Va. Cir. 491, 493 (Norfolk Aug. 16,
1995)(driving); Habib v. Blanchard, 25 Va. Cir. 451, 453-455 (Fairfax Nov.

13, 1991)(transportation inspectors failing to correct defective roadwayy);
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Deeds v. DiMercurio, 30 Va. Cir. 532. 535 (Albemarle Sep. 4, 1991)(doctor
applying splints incorrectly); MFC Partnership v. Foster, 6 Va. Cir. 349,
356-357 (Lee Jul. 16, 1986){special agent destroying explosives
inappropriately); and Yassa v. Moore, 3 Va. Cir. 189, 191-192 (Alexandria
May 2, 1984)(zoning administrator approving plot plan erroneously). This
undercuts Burns’ doomsday forecast of opening the litigation floodgates.

Contrary to the student in Banks, Gagnon does not assert than an
administrator lacks immunity for all assaults at school. Gagnon sets the
much narrower legal standard that an Assistant Principal and School
Security Contact is not immune where he has actual knowledge or notice of
impending physical altercation between students at school during school
hours; has authority, opportunity, and time to intervene; and even assumes
and assures to intervene appropriately, but does absolutely nothing — in all,
still a very high legal bar for public school victims to clear.

B. “Gross negligence” is another exception.

Gross negligence is sovereign immunity exception for judgment and
discretion: “that degree of negligence which shows indifference to others as
constitutes an utter disregard of prudence amounting to a complete neglect
of the safety.” Koffman v. Garnett, 265 Va. 12, 15 (2003)(gross negligence

allegations by student against school board employee raised jury issue).
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B.M.H. v. School Bd. of the City of Chesapeake, Virginia, 833 F.Supp. 560,
562, 574 (E.D. Va. 1993)(gross negligence for teachers failing to discipline
or prevent after stating intention). Gross and simple negligence difference
is “degree,” not “kind”. Green v. Ingram, 269 Va. 281, 291-292 (2005).

Defendant knowing danger without taking “any safety precautions for
its invitees” is “total disregard of all precautions, an absence of diligence, or
lack of even slight care”. Volpe v. City of Lexington, 281 Va. 630, 641
(2011). Burns doing nothing re impending altercation for 2 hours despite
him knowing danger and assuring otherwise is gross negligence by Law.

At evidentiary hearing on Plea of sovereign immunity, Judge finding
Diaz credible and Burns negligent, but not grossly negligent (despite Burns
undisputably taking absolutely no precaution); is not only an abuse of
discretion, but also is plain error, under Volpe and Koffman. Additionally or
alternatively, Judge reconsidering and ruling that his negligence findings
were not preclusive in the litigation and had to be relitigated by Gagnon at
trial, A250-252, 257-258, 834 & 843-844; supplanted him finding no gross
negligence and necessarily left the issue for jury determination too.

Judge did not instruct or question jury on gross negligence as
Gagnon requested and objected, A328-329 & 1215-1218; which again not

only is an abuse of discretion, but also is plain error. Because Burns’
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admittedly took no “safety precautions” — he evinced “total disregard of all
precautions, an absence of diligence, or lack of even slight care” — this
Court still can and should find gross negligence by law on the record.
. BURNS OWED GAGNON DUTIES OF CARE BY LAW

“IW]hether a legal duty exists is a pure question of law,” reviewed de
novo. Kellerman, 278 Va. at 487. Burns claims he as knowing assuring
AP/Security Contact owed no duty to Gagnon as his student, essentially
positing that GHS is the Wild Wild West and anything goes with impunity.

A. Burns had special relationship invoking elevated duty of care.

GHS’ Student Code of Conduct Manua! (“Code”)® was promulgated
by Gloucester County School Board (“GCSB”} effective July 11, 2006. A-
1527 & 1613. Its Code mandated: (1) “specific standards of behavior will be
expected, A1529 & 1615; (2) “decorum must exist,” A1529 & 1615; (3)
“Public education must be conducted in an atmosphere conducive to
learning, free of disruption and threat to person,” A1530 & 1616; (4) “The

Gloucester County Public School System recognizes the right of every

3 At trial, Burns took inconsistent positions vis-a-vis GHS’ Code. Initially,
Burns introduced Code evidence. A986-989 and T759, 1245-1252, 1330-
1332, 1532 & 1567-1569. Subsequently, when GHS’ Code was cutting
against him, Burns’ objected. T1432-1433 & 1479-1483. Ultimately, when
out of an overabundance of caution Gagnon curatively proposed that GHS’
Code be withdrawn from evidence, Burns disagreed and the Court ruled
that it remained in. A1201-1204.
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student to an education without disruption a corresponding responsibility
not to deny this right to another other student,” A1530 & 1616; (5) “Every
student has the right to an opportunity to learn in an environment which is
safe,” A1530 & 1616; and (6) “All students have the right to a safe and
orderly classroom environment,” A1532 & 1618.

Burns admits it is the “administration whose responsibility it was to
enforce certain things so students could . . . have an education in an
atmosphere conducive to learning free of disruption, and threat to person”;
that an “administrator has to be overseeing that and ensuring that”; and
“administrators like [Burns]” see students have “a right to an opportunity to
learn in an environment which is safe”. A1074-1075. Superintendent attests
APs like Burns “are responsible for the implementation of that code” with
“authority to institute consequences as they deem appropriate”; and minors
like Gagnon were required to attend GHS, limited in seif-protection, and
liable to show self-defense. A916-923, 964-969 & 976-980.

Marshall v. Winston, 239 Va. 315 (1990) holds duty of care owed if:
“(a) a special relation exists between the actor and the third person which
imposes a duty upon the actor to control the third person’s conduct, or {b) a
special relation exists between the actor and the other which gives to the

other a right to protection’.” Id. at 318. Marshall official did not know prison
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releasee who murdered randomly likely would harm anyone, id. at 318-319;
but Burns had charge over impending attacker and intended victim as his
students, knew attacker likely would harm, and knew the particular victim.*

“When a negligence claim is made against a public official, a
distinction must be drawn between the official’s public duty owed to the
citizenry at large and the official’s special duty owed to a specific,
identifiable person”. Burdette v. Marks, 244 Va. 309, 312 (1992). Violation
of latter creates public official liability. /d. (officer had special relation and
duty when protection was reasonably foreseeable and sought).

Burns omits Koffman, 265 Va. at 15, implicitly predicated on special
relationship and duty of care of school personnel in charge of students.
Denying summary dismissal on gross negligence, Koffman impliedly found
that school coach owed a duty of care to students, as legal axiom is that
there can be no negligence without a predicate duty. Cf., B.M.H.

Burns also omits Taboada v. Daly Seven, Inc., 271 Va. 313, 327-328

* Holles v. Sunrise Terrace, Inc., 257 Va. 131, 136 (1999) held
carrier/passenger, proprietor/invitee and innskeeper/guest “not exclusive
examples of a special relationship”. /d. at 136 (emphasis added). Others
include hospital/patient, employer/employee, officer/passerby, Thompson v.
Skate America, Inc., 261 Va. 121, 129 (2001); and landlord/tenant. Gulf
Reston, Inc. v. Rogers, 215 Va. 155, 157 (1974). Burns and his captive
students with reasonably foreseeable danger are like those special
relationships, not like Marshall jailer/public or Holles contractor/resident.
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(2006), holding innkeeper/guest was special relationship with elevated
“duty of ‘utmost care and diligence’ to protect the guest against reasonably
foreseeable injury from the criminal conduct of a third party,” based only on
notice of guests being in general danger from prior conduct alone. Taboada
justified duty of care on entrustment of safety to one with superior
knowledge and ability about conditions and dangers: “This imbalance of
knowledge and control warrants imposition of a duty....” Id. at 325.
Taboada elaborated its pragmatic public policy, id. at 325-326:
The guest of an innkeeper entrusts his safety to the innkeeper and
has little ability to control his environment. The guest relies upon the
innkeeper to make the property safe and the innkeeper’'s knowledge
of the neighborhood in taking the reasonably necessary precautions
to do so. In this regard, it is reasonable for the law to impose upon
the innkeeper...a duty to take reasonable precautions to protect his
guests against any injury caused by the criminal conduct on the part
of other guests or strangers if the danger of injury by such conduct is

known to the innkeeper or reasonably foreseeable.

Significantly, Taboada delineated the requisite “notice of a specific danger”

was “reasonably foreseeable danger,” not heightened foreseeability of

“imminent probability of harm”. /d. at 327 (emphasis added).

Like innkeeper guest, school student “entrusts his safety to
fadministrator] and has little ability to control his environment. [Student]
relies upon [administrator] to make the property safe and [administrator’s]

knowledge of the neighborhood in taking the reasonably necessary
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precautions to do so. In this regard, it is reasonable for the law to impose
upon [administrator]...a duty to take reasonable precautions to protect his
[students] against injury caused by the criminal conduct on the part of other
[students] or strangers, if the danger of such conduct is known to
[administrator] or reasonably foreseeable.”

Administrator/student is more compelling case for duties of protection
and control. Like Gagnon, usually students are minors, i.e., infants and
incompetents; of diminutive physical stature; required to attend; restricted
in movement and activities; limited in self-defense by rules; and powerless
— except to notity administrator. Mandatory school environment inherently
puts students under custody and charge of adult administrators, depriving
them of normal self-protection powers. Due 1o policies against leaving or
cellphones, students in danger cannot retreat or contact parents. Hence
administrators necessarily have special relationship with students,
importing duties to control foreseeably misbehaving student and to protect
foreseeable target student. APs with responsibility for student discipline
and actual notice (like Burns) have elevated duties of care. “[N]egligence is
a relative term and the degree of care in fact should be greater or lesser

commensurate with the circumstances.” Taboada, 271 Va. at 325.

26



B. Burns also owed a common law duty of ordinary care.

“IW]hen a parent relinquishes the supervision and care of a child to
an adult who agrees to supervise and care for that child, the supervising
adult must discharge that duty with reasonable care.” Kellerman, 278 at
487. Per Va. Code Ann. §22.1-254 and §22.1-254.01 and Gloucester
County Public Schools [Attendance] Policy #JE quoted in GHS’ Code
distributed to parents and students, A604-605, 916-917 & 1073; Virginia
law and GCSB policy required Mr. and Mrs. Gagnon to relinquish the
supervision and care of their minor son, Greg Gagnon, to GHS
administration for school days; and GHS’ Code restricted their minor son
from leaving school, using cellphone, and protecting himself. A 1534, 1537,
1540, 1620, 1623 & 1626. See, Il{A), supra.

“If this Court were to agree with [Burns that he does not] owe a duty
in tort to supervise and care for a child whose parents have relinquished
such supervision and control to [him], such holding would yield absurd
results.” /d. at 488. Public schools would be lawless — bad public policy.

C. Burns additionally assumed a duty of care.

Burns and Superintendent admit APs like Burns assumed the
responsibility for safety of GHS students like Gagnon, A916-923, 964-969 &

1074-1075; consistent with GHS’ Code. A1527, 1530, 1532, 1613, 1616 &
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1618. Burns admits he specifically assured Diaz, who forewarned Gagnon’s
impending physical altercation, he would investigate and notify security: |

told him | would look into it and take care of it, yes. | did.” A655 & 1113

(emphasis added).

“This Court has recognized on many occasions that Tilt is ancient

learning that one who assumes to act, even though gratuitously, may

thereby become subject to the duty of acting carefully’.” Kellerman, 278 Va.

at 489 (emphasis added); Didato, 262 Va. at 628 (same). Kellerman held
hosts had no “special relationship” with visitor to impose duty, but that one
host assumed duty of care by assurance. 278 Va. at 489-490. Didato held
that even if doctors did not have a duty to notify under standard of care,
defendants “assumed the duty” by having undertaken to notify. 262 Va. at
629. Kellerman and Didato dictate Burns assumed a post-warning duty by
assuring Diaz he would investigate and notify security vis-a-vis Gagnon.

D. Special legal duty instructions are irrelevant.

“Wihether a legal duty exists is a pure question of law,” Kellerman,
278 Va. at 478; so judge decides it, not instructs the jury. Judge found legal

duty and appropriately allowed jury to decide at trial if it was breached.
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E. Rule 5:25 bars Burns appealing duty instructions.

Burns requested the negligence “duty of care” and finding instructions
given, A1282-1298; which sufficed as law of the case. Burns offered only
one “special duty” instruction, withdrew it on objection, A 1263-1264, and
proffered nothing else; so cannot complain anew on appeal.

“It has been held that the failure to request an instruction at the trial

bars any appeal on the point.” Friend, Law of Evidence in Virdinia, §8-2 at

282 (6" ed. 2010 cumm. supp.). Rose v. Jaques, 268 Va. 137, 158
(2004)(citing Va. S. Ct. R. 5:25 bar). “Accordingly, because [Burns] failed to
pursue [any other instruction on duty], we will not address the issue on
appeal. Rule 5:25.” Oden v. Salch, 237 Va. 525, 531 (1989).
Ml. STATUTORY IMMUNITY IS INAPPLICABLE TO BURNS
As immunity proponent, Burns bears burden of proof. But he fails.
A. §8.01-220:1(2)(A) must be construed narrowly re “teachers”.
As an immunity statute in derogation of common law, Va. Code Ann.
§8.01-220.1:2is disfavored and must be construed narrowly. This Court
cannot extend §8.01-220.1:2(A) beyond its express purview — “teachers”.
Burns overgeneralizes and thereby misstates the definition of
“teacher” under Tazewell County School Bd. v. Brown, 267 Va. 150, 159,

162 (2004). It actually delineates that “teacher” does not include principals
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under Part 1l, and that “teacher” expressly was broadened to include
principals under Part lll, of Va, Code Ann. §22.1-308.

However, unlike Part Il of §22.1-308, §8.01-220.1:2(A) does not
expressly define “teachers” to cover principals. So §8.01-220.1:2(A)
instead is analogous to Part Il §22.1-308, i.e., covers only “teachers,” not
principals. Compare Va. Code Ann. §22.1-293 (“principals” and “assistant
principals” only) with Va. Code Ann. §22.1-295 (“teachers” only).

B. §8.01-220:1(2)(B) is tortured construction by Burns.

Substantively, Burns turns the letter and intent of §8.01-220.1:2(B) on
its head. Burns cites it out of context, without any supporting jurisprudence.

This is not an action for slander, libel, invasion of privacy, etc. for
“prompt good faith reporting of alleged acts of bullying or crimes against
other to the appropriate authorities”. This is an action for physical injuries
against the authority himself for him not acting upon the actual reporting.
IV. DIAZ’ DEPOSITION WAS ADMISSIBLE AGAINST BURNS

Burns fails to prove the Judge “plainly wrong” in admitting Diaz’
deposition. It was not even an abuse of discretion; it was proper.

Diaz’ deposition was taken on October 31, 2008. He recently had
enlisted in the military for a 5-year hitch; was on active duty, stationed on

base in Georgia, and awaiting deployment abroad. A817-818 & 1015-1016.
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Diaz fortuitously was home on leave, so Gagnon perpetuated his
testimony by deposition. Diaz’ deposition explicitly was taken as de bene
esse, A81-84; to which Burns did not object.

Diaz’ deposition was taken in a predecessor action against Burns and
GCSB by Gagnon based on the same subject matter. That prior action was
non-suited, and this subsequent companion action was tried.

A. Rule 4:7(a) for deposition admissibility was met.

First, Diaz met the test for prior deposition admission under Va. Sup.
Ct. Rule 4:7(a), which was adopted November 22, 1971, and effective
March 1, 1972. Despite Burns representing to the Judge that “under the
law, the depositions are admissible in the action they are taken in,” A709;
Rule 4:7(a)(7) plainly provides that depositions taken in a prior action may
be used in a subsequent action “involving the same subject
matter...between the same parties...as if originally taken therefore”.

Rule 4:7(a)(4)(B) provides an witness’ deposition may be used at trial
if the witness is “out of this Commonwealth”:

The deposition of a witness, whether or not a party, may be
used by any party for any purpose in any action upon a claim arising
at law...if the court finds: (B) that the witness is at a greater distance

than 100 miles from the place of trial or hearing, or is out of this
Commonwealth, unless it appears that the absence of the witness
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was procured by the party offering the deposition;”
“[W]e adhere to the pain language used in the rule.” Thornton v. Glazer,
271 Va. 566, 570-571 (2006)(delineating that in King v. International
Harvester Co., 212 Va. 78 (1971) “the absence of the witness was
procured by the party offering the deposition” where the witness was the
party plaintiff himself). Greater Richmond Transit Co. v. Massey, 268 Va.
354 (2004)(rejecting defense styling that eyewitness’ absence was “not the
type of absence” aliowing admission of deposition at trial under Rule
4:7(a)(4)); Lombard v. Rohrbaugh, 262 Va. 484, 500 (2001)(holding “Rule
4.7 of the Rules of the Virginia Supreme Court provides for use of
depositions in court proceedings ‘against any party who was present or
represented at the taking of the deposition or who had reasonable notice
thereof’.”); Willis v. Tenekjian, 68 Va. Cir. 203, 204-205 (Portsmouth Jul. 1,
2005)(holding deposition of retained medical expert located out-of-state
and more than 100 from the Courthouse meets both independent criteria of

Rule 4:7(a)(4)(B) for use as evidence at trial in lieu of witness live).°

® There is no claim or record the absence of Diaz was procured by Gagnon.
® By contrast, Ayala v. Aggressive Towing and Transport, Inc., 276 Va. 169,
482-483 (2008) overturned introduction of a non-party’s “admission of
responsibility in the form of a guilty plea on manslaughter charges,”
explaining that its evidentiary use “is not governed by statute or Rule, but
by hearsay exception doctrine governing declarations against a non-party’s
penal interest.” But the prior testimony at bar is distinguishable: it is a
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1. Both actions involve the “same subject matter” waived.

The “same subject matter” means just that: the “subject matter” must
be substantially similar issues, not identical in every single allegation. E.g.,
Fed. R. Civ. P. 32(a); Rule v. Internal Ass’n of Bridge Structural and
Ornamental Iron Workers, 568 F.2d 558, 568 (8" Cir. 1977)(“substantial
identity of issues” under analogous forerunner federal rules); Copeland v.
Petroleum Transit Co., Inc., 32 F.R.D. 445 (E.D.S.C. 1963)(“substantially
the same issues”). The subject matter is substantially similar in the prior
and current actions, compare A464-466 with A76-80; and the Judge found
“substantially similar...issues,” A251, which finding is not “plainly wrong” or

even an abuse of discretion.

deposition governed by Rule 4:7(a) — plus the witness at bar was out-of-
state and could not be commanded by Subpoena to return to Virginia for
hearing or trial.

Moreover, even under the hearsay rule [which does not govern at
bar], admission is allowed when “a sufficient reason is shown why the
original witness is not produced [at trial]”. Gray v. Graham, 231 Va. 1, 5
(1986). At bar, the sufficient reason was stated by the witness in his de
bene esse deposition: Diaz was active duty military on a 5-year hitch
stationed out-of-state on a federal base enclave in Georgia awaiting
deployment abroad during war-time. A817-818 & 1015-1016. Further, the
case at bar also met the other requisites of Gray: “(1) that the party against
whom the evidence is offered, or his privy, was a party on the former triai;
(2) that the issue is substantially the same in the two cases; and (3) that the
witness who proposes to testify to the former evidence is able 1o state it
with satisfactory correctness”. 231 Va. at 5.
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Having lost at trial, on appeal Burns compares the pleadings with a
fine tooth comb and culls out 4 allegations in the current pleading: (1)
“Burns was negligent in not anticipating harm to Gagnon and that he
possessed the authority and duty to control the actions of Newsome and
protect Gagnon”; (2) “Gagnon and James and Christine Newsome were, as
students, within the custody, control and protection of Burns”; (3) “Burns’
not asking the same of Newsome”; and (4) “Burns’ alleged ability to control
security measures”. Brief of Appellant at 46. Burns now claims these
allegations “denied Burns his constitutional rights of due process”. Id.

First, these allegations do not change the basic “subject matter”
(issues) of the two actions being substantially similar; and even where
subsequent developments “could have served as a basis for more pointed
and specific cross-examination, [where] the transcript does not disclose
that there was any understanding on the record that [the witness] wouid be
subject to further examination,” admitting the prior action deposition “on the
facts as then known by counsel” is correct. Tug Raven v. Trexler, 419 F.2d
536, 543 (4" Cir. 1969)(Virginia case under the analogous forerunner
federal rules). At bar, the nuances of these few allegations simply respond
to Burns’ defensive pleadings, fleshing out a bit more the existing legal

skeleton, purely out of an abundance of caution.
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Second, these allegations really do not “surprise” Burns. Burns knew
them in fact prior to amendment; again, they simply constitute elaboration
of the existing; and Burns never complained of surprise.

Third, Burns at trial never objected that the “subject matter” of both
actions supposedly was not the same (or even surprising), let alone that it
ostensibly violated his Constitutional rights; so cannot raise it anew on
appeal. Burns is barred on appeal. Rule 5:25; Graham v. Cook, 278 Va.
233, 247-249 (2009).

2. Both actions involve the “same parties”.

Under Rule 4:7(a)(7), the “same parties” requirement simply means
the party offering the deposition (Gagnon) and the party against whom the
deposition is offered (Burns); and the Judge found “substantially similar
parties”. A251. Diaz’ deposition was offered by Gagnon only against Burns;
it is irrelevant evidence as to the Newsomes, who did not object anyway.

Burns complaining that the Newsomes were not parties to the prior
action involving Gagnon and him is a red herring. |n addition to Gagnon not
having offered Diaz’ deposition against the Newsomes, A714; judgment is
final and unappealable against the Newsomes.

Burns complaining that GCSB was a co-defendant in the prior action

is a red herring too. GCSB is completely irrelevant to this action; and in any
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event, any arguable interest of GCSB sufficiently was represented counsel
for Burns and it.

3. Diaz was “out of this Commonwealth”.

Diaz’ deposition on October 31, 2008, is prima facie evidence of
him being “out of the Commonwealth” for trial during August 16-27, 2010.
Diaz testified he was on 5-year military hitch, active-duty stationed on
Georgia base, awaiting deployment abroad. A817-818 & 1015-1016.

Diaz was “out of the Commonwealth” at hearing on December 16,
2009, and at trial during August 16-27, 2010; so Gagnon introduced his de
bene esse deposition. The Judge addressed that “unavailability” at 5
different junctures and consistently found for Gagnon every time. A250-
252, 706-714, 800, 834-837, 839, 843, 847-849, 880-908 & 1001-1005.

On December 16, 2009, at Plea hearing, Gagnon proffered: “He
was and is [‘in the armed forces’]. He is not available.” A707. The Judge
found, “The witness is unavailable for today’s proceeding.” A710.

On January 14, 2010, at hearing on reconsideration of Plea
hearing issues, the Judge observed, “I think [the Diaz deposition] was
properly admitted”. A843. On April 9, 2010, the Judge entered an Order on

Pea hearing, finding Diaz an “unavailable witness” then. A251.
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On June 22, 2010, at pre-trial hearing the Judge again found Diaz
“unavailable,” as follows:

THE COURT: Is Shannon Diaz still unavaitable?

MR. WATERMAN: To my understanding, Your Honor.

THE COURT: All right. My ruling is unchanged. I'm going to be
consistent. Even if I'm wrong, I'm going to be
consistent about that.

A880-881. Notably, Burns never proffered that Diaz was or would be in
Virginia; the fact is that Diaz was “out of the Commonwealth” in Georgia,
just as Gagnon represented all along.

On August 16, 2010, the first day of trial, Gagnon raised using the de
bene esse deposition of Diaz, proffering “he’s the serviceman who is [away]
in Georgia, soon to be abroad.” A833. The Judge responded, “my ruling is
unchanged”. A888.

On August 17, 2010, the second day of trial, Gagnon called Diaz as a
witness “by deposition due to service unavailability”; and Judge found,
“That’s fine.” A1001. At all pertinent times, Diaz was “out of the
Commonwealth,” and Burns has no evidence to the contrary; Judge was
not “plainly wrong,” and did not even abuse his discretion, in finding Diaz

“unavailable”.
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B. Rule 5:25 bars Burns raising “unavailability” anew on appeal.

Second, Rule 5:25 bars Burns raising Diaz’ “unavailability” anew on
appeal, because he did not object on that basis below. Graham, 278 Va. at
247-249. At Plea hearing, pre-trial and trial, Burns did not object to any of
the Judge’s 5 findings of “unavailability” or even to the sufficiency of
Gagnon’s proffers of the same; and instead focused on supposed lack of
similar party actions while misstating the Rules, directing the Judge to Va.
Sup. Ct. Rules 4:1, 4:2 and 4:5, etc. A250-252, 706-714, 800, 834-837,
839, 843, 847-849, 880-908 & 1001-1005.

C. Burns consented to de bene esse, so waived objection.

Diaz’ deposition was taken, without objection by Burns, as a de bene
esse. A81-84. “De bene esse depositions are creatures of consent,” Boyer
v. Dabinett, 74 Va. Cir. 19, 24 (Winchester Feb. 28, 2007); and Burns’
failure to object timely at deposition — indeed, his consent — to such
perpetuation in lieu of live testimony at trial waives and precludes objection
on appeal. Cf., Graham, 278 at 247-248, Lombard, 262 Va. at 499-501.

D. Judge found “unavailability” at hearing, pre-trial, and trial.

Third, the Judge consistently found “unavailability” 5 times at hearing,
pre-trial, and trial. A250-252, 706-714, 800, 880-908 & 1001-1005. See,

IV(A)(2), supra. Burns just summarily claims that it was not so.
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E. Burns failed to show prejudice.

Fourth, even if arguendo Burns were timely and technically correct
about “unavailability” (which is denied), he made no proffer or claim about
supposed prejudice at Plea hearing or at trial.

1. Rule 5:25 bars Burns raising prejudice anew on appeal.

Burns did not claim any prejudice at hearing or trial. Hence he cannot
raise it anew on appeal; he is barred. Rule 5:25. Graham, 278 Va. at 247-
248.

2. There was no demonstrable material prejudice in fact.
Because Diaz was out-of-state, neither Gagnon nor Burns could
compel his attendance as a live witness at trial by Subpoena. Thus, even if
arguendo there were merit to Burns’ position (which is denied), his position
devolves to complaining that a second deposition was not taken and used

instead, not that live testimony at trial was lost.

At Writ Panel hearing before Justices Lemons, Millette and Koonce
on August 31, 2011, Mr. Conrad represented that he sent his associate to
Diaz’ deposition supposedly because GCSB was a defendant. But that
rings hollow: Mr. Conrad chose to do so knowing Burns was Defendant too.

Like defense counsel in Lombard, 262 Va. at 499-501, Mr. Conrad

also chose not to attend himself and instead to send his associate, knowing
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in general that under Rule 4:7(a) any deposition potentially is admissible at
trial in lieu of live testimony. In particular, he knew that Diaz was on active
military duty stationed out-of-state, subject to deployment abroad; Diaz’
deposition was being taken as a de bene esse due to the same.

Also at Writ Panel hearing, Mr. Conrad represented that Burns was
not able to confront Diaz in the deposition about his ostensibly “changed
testimony” from affidavit. That was false.

In truth, most of Diaz’s deposition questioning — approximately 24 of
41 pages — is cross-examination and recoss-examination by Mr. Conrad’s
associate, A 81-126; including particularly about ostensible discrepancy
between Diaz’s pre-suit affidavit account and post-suit deposition account
and the timing of the impending altercation.” A 112-114. How exactly Mr,
Conrad supposedly would have bettered his associate in deposition was
not proffered by Burns at hearing or trial, Graham, 278 Va. at 247-249; now
is impermissibly speculative; and is irrelevant. Copeland v. Petroleum

Transit Co., Inc., 32 F.R.D. 445, 447-448 (E.D.S.C. 1963)(whether the prior

7 Although Burns seeks to elevate his dispute with Diaz about the
altercation’s “imminence,” Taboada emphasizes that the requisite “notice
of a specific danger’ was “reasonably foreseeable danger,” not “imminent
probability of harm”. 271 Va. at 327. Plus, even if such Diaz testimony were
excluded, Burns had no basis for relying that the altercation would not
happen that morning. A692-693 & 1113-1115. So legally and factually,

Burns’ “imminence” issue is a non-issue, and any arguable error admitting
Diaz’ deposition is harmless.
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action deposition was taken “by a different attorney is immaterial” under
analogous forerunner federal rules); Hertz v. Graham, 23 F.R.D. 17, 20, 23
(S.D.N.Y. 1938)(holding that the “purpose of using prior depositions and
testimony is to save time, effort and money of litigants and to expedite
trials, with a view to achieving substantial justice”; “whether prior
depositions can now be offered into evidence rests within sound discretion
of the Court”; and the "test [of admissibility] is not whether [particular]
attorney had opportunity to cross-examine the witness, but whether the
party-opponent had the opportunity and the same interest and motive in his
cross-examination [by a different attorney]”); Green v. Doe, 1 Va. Cir. 118,
119-121 (Richmond May 10, 1972)(“The fact that counsel in the present
case may have approached the pursuit of this motive from a different angle
is not the test. It may well be that he may have subjected [the witness] to
perhaps a more rigorous cross-examination than did Plaintiff’'s counsel in
the prior case.”).

Moreover, despite the Judge finding Diaz’ deposition admissibie at
evidentiary Plea hearing on December 16, 2009, during the ensuing 8
months unto trial, Mr. Conrad did not attempt to depose Diaz again or even
seek the Judge to require Gagnon to re-depose Diaz for trial. Further, even

though Diaz’ deposition was videotaped, A81-85 & 126; Mr. Conrad
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likewise did not even seek the Judge to require Gagnon to play the
videotape instead of read the transcript at trial, evincing that he really was
not concerned about the Judge at hearing or the jury at trial scrutinizing
Diaz’ demeanor.

Mr. Conrad twice simply made a calculated decision at Plea hearing
and again at jury trial not to designate any of Diaz’s deposition expressly in
hopes of excluding all of Diaz’s deposition on technicality: “l don’t want to
waive my objection [at Plea hearing], so I'll stand on my objection,” A712;
and “I'm not offering any of the Diaz deposition at trial because | don't want
to waive our objection on Rule 4:7.” A903-906 & 1004. Burns cannot
complain now that his big evidentiary gambit has failed twice.

Hence there is waiver by Burns. Additionally, in any event, at most
there is harmless error.

F. Diaz’ testimonial snippets do not constitute reversible error.

In deposition, Diaz only referred to his affidavit to acknowledge
having reviewed it in preparation, A819-821 & 1017-1019; and once upon
drawing a blank to refresh his recollection, A827 & 1026, which is
permissible, not violative of Va. Code Ann. 8.01-404 or the hearsay rule.
AB889-895; Scott v. Greater Richmond Transit Co., 241 Va. 300, 303-305

(1991). Diaz attested he still had independent recollection of his
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interactions vis-a-vis Burns, A819-821 & 1017-1019; did not introduce his
affidavit as documentary evidence; and did not even read his whole
affidavit into evidence as Burns suggests in his Brief of Appellant at 43.°

More fundamentally, Burns is barred by Rule 5:25 from raising the
last of those claims now. Burns did not object to this at trial, so cannot
complain on appeal anew. Graham, 278 Va. at 247-249.

Alternatively, any arguable violation of §8.07-404 and/or the hearsay
rule truly is harmless error. The following testimonial snippets cited by
Burns, Brief of Appellant at 43, truly are de minimis, and most are not even
inadmissible hearsay anyway: (1) “Diaz testified that he had told Principal
Beverage that Burns had told Diaz that Burns was going to get security on
it before the fight” is Diaz’s own statement, Burns’ admission against
interest, and merely cumulative; (2} “Burns said ‘I wish | could have done
something™ is Burns’ admission against interest and merely cumulative of
his 5 contemporaneous admissions of fault; (3) “Brenda Gardner, a hall
monitor, said there was a fight...and she was like, ‘let’'s go talk to Dr.
Beverage” is hearsay not asserted for the truth therein and is wholly

inconsequential; (4) Diaz testifying ‘l told her that | told Vice Principal Burns

® The videotape of Daiz’ deposition does not bear out Burns’ suggestion
that Diaz simply read his whole affidavit into evidence for his deposition,
Brief of Appellant at 43; so Gagnon trusts that as a matter of
professionalism Burns will withdraw that suggestion in his Reply Brief.
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about this already” is Diaz’s own statement and merely cumulative; and (5)

“Diaz testified ‘a couple of my fellow classmates running to the class saying
there was a fight at lunch™ is an excited utterance, not asserted for the truth
therein, and wholly inconsequential anyway.

G. Alternatively, Burns’ admissions suffice to uphold liability.

Fifth, even if the deposition is inadmissible, Burns’ admits: (1) Diaz
warned of Plaintiff's impending physical altercation, A645, 655, 984, 1101-
1102 & 1112-1113; (2) AP Burns was GHS Security Contact for 2
Resource Officers and 8 Security Officers onsite linked by walkie-talkie,
AB10-614, 624-626 & 1071-1081; (3) Burns verified Plaintiff's name, wrote
himself a note, and assured Diaz he would investigate and notify security, I
told him | would look into it and take care of it, yes, | did.”, A638-639, 646,
655, 661, 1101-1102, 1104-1106 & 1113; (4) Burns would have “dropped
everything” to “prohibit the physical altercation” if the altercation might
happen that day, A620-691; (5) Burns had no assurance that the physical
altercation would not occur that day, A692-693 & 1113-1115; and (6} in 2
seconds Burns could have radioed security to take Plaintiff from class to
office as before, A647-649 & 1078-1080; and it would have done so within
5-20 minutes, A726-728 & 1012 — but Burns did nothing. Burns also

admitted to GHS’ Sergeant he “made a big mistake,” to GHS’ Deputy he
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“screwed up,” and to Mr. and Mrs. Gagnon he “dropped the ball,” A715-
717, 722-724, 733, 1006-1008, 1177-1178 & 1181-1183; Burns and his
counsel of record each tried to influence the impending unfavorable
testimony of Deputy Carwell shortly before his deposition. A718-721 &
1179-1181; plus Burns destroyed his personal school appointment
calendar, A628 & 1085-1090, inexplicably “lost” his handwritten note with
Gagnon’s name on it, A639 & 1107-1108, and fabricated and repeatedly
revised on his GHS computer a threatening “gun” email/posting that he
alone attributed to Gagnon. A1049-1069, 1164-1166, 1173-1175 & 1679.
V. BURNS’ DEFENSIVE PLEADINGS ARE MERITLESS

Plaintiff incorporates Sections I-IV by reference. The Judge was not
“plainly wrong” under Va. Code Ann. 8.01-680 in ruling against Burns on all
of his defensive pleadings.

A. Burns’ demurrer was unfounded.

“[O]n demurrer, we take as true all material facts properly
pleaded...and all inferences properly drawn from those facts.” Koffman,
265 Va. at 14 (grant of sovereign immunity to school board employee for
supposedly insufficient facts of gross negligence reversed). We consider in

the “light most favorable” to Gagnon all Complaint “facts stated, and those

45



reasonably and fairly implied and inferred”. Taboada, supra, 271 Va. at
317-318 (reversing grant on duty).

Gagnon facts — actual, implied and inferred — amply supported duty,
breach and causation, A76-80; and were not simply conslusory as Burns
claims. The tort occurred at GHS while it was in session. Paragraph [“P”] 2.
Gagnon was minor “student...required to be at GHS and thereby was
limited in his evasion and self-protection.” P3. Burns as AP “could and
should have anticipated specific harm occurring and had taken charge in
fact, had authority and duty to control...James...and to protect Plaintiff”.
P6. Burns “ministerially was acting...with...authority and responsibility for
GHS student discipline and safety”. P7. Gagnon and Newsomes were
required to attend GHS and “within the custody, control and protection of
Burns.” P7A.

Also, prior to the attack, around 9:00 a.m. on December 14, 2006,
fellow GHS student, Shannon Henrik Diaz, advised Defendant,
Burns, as GHS Assistant Principal that Plaintiff, Greg Gagnon, was
about to be in an altercation and sought protection for him from the
same at GHS; whereupon Defendant, Burns, verified the spelling of
the last name of Plaintiff, Greg Gagnon, assured that he would get
GHS security right on it (thereby lulling Diaz into a false sense of
security), but then did absolutely nothing to safeguard the impending
victim; and after the attack attempted unsuccessfuily to intimidate
Diaz into saying he never told Defendant, Burns, the impending
victim’s name. P11 (underlining original}(bold added).

If Defendant, Burns, simply had asked Diaz (or even Plaintiff, Greg
Gagnon,) on the morning of December 14, 2006, the name of the

46



impending assailant (Defendant, James Newsome,), both already
knew and readily would have told Defendant, Burns; but Defendant,
Burns, did not care and/or need to know, and did not bother to ask
Diaz. P11A.

On and before the morning of December 14, 2006, Defendant, Burns
knew that GHS already had on-premises at his disposal one or more
security officers; that the GHS security officer(s) had the ability
promptly to intervene with the name of the impending victim or the
impending assailant; and that he could have the GHS security
officer(s) intervene simply with a brief walkie-talkie call or other
contact by him or an assistant. P11B.

Burns admitted he “dropped the ball” and “was at fault”. P12&13. See, P15.

B. Burns’ plea was unproven.

Judge found “whole matter of law and fact” against Burns, Hawthorne
v. VanMarter, 279 Va. 566, 578 (2010); evidence sufficed for duty,
ministerial act and negligence. Statement of the Facts, supra at 3-12;
Section |, supra at 12-21; and 12/16/09 HT at 20-384, Plaintiff Exs. 1-13
and Burns Exs. 1-5. Burns fails to bear his burden of proving sovereign
immunity and plain error.

C. Burns’ motion to strike was baseless.

Motion to Strike entitled Gagnon benefit of all favorable evidence,
reasonable inferences, and reasonable doubts; Burns had to prove it
“conclusively apparent” Gagnon proved no cause of action. Green, 269 Va.
at 290 (grant of sovereign immunity on gross negligence reversed).

Gagnon had overwhelming evidence, Statement of Facts, supra at 3-12:
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Burns got a fair trial and substantial justice, and he rightfully lost all
credibility determinations by the jury.
VI. CROSS-APPEAL OF GROSS NEGLIGENCE IS WELL-FOUNDED
Whether Gagnon showed “gross negligence” is a question of law
entitled de novo review on appeal with the facts and inferences viewed
most favorably to Gagnon. Voipe, 281 Va. at 639. Nonetheless, the Judge
abused his discretion and even was plainly wrong in finding no gross
negligence at Plea hearing and then in not submitting Gagnon’s Jury
Instruction and Special Interrogatory on gross negligence to the jury at trial.
If Court reverses denial of sovereign immunity on simple negligence
in the performance of ministerial duty; Gagnon preserved his objections to
Judge’s error in finding no gross negligence on Burns’ evidentiary Plea,
and in not instructing jury and not submitting it a special interrogatory on
gross negligence. Gagnon: (1) objected/excepted on 12/16/09 evidentiary
Plea, A706-710 & 807-808; (2) sought reconsideration by 12/29/09
Memorandum in Support, A230-234; (3) objected/excepted at 1/14/10
hearing, A846-847; (4) objected by 4/9/10 Order, A250-252; (5) filed 7/2/10
Obijection to Clarifying Order, A263; (6) offered 8/26/10 Jury Instruction,
A328 & 1215; (7) offered 8/26/10 Jury Special Interrogatory, A329 & 1218;

(8) objected/excepted contemporaneously to Judge’s rejections of Jury
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Instruction and Special Interrogatory, A328-329 & 1215-1218; (9) objected
by 1/25/11 Final Judgment Order, A572-580; and (10) filed 2/9/11
Supplemental Objections to Final Judgment Order. A583.

At post-Plea hearing on January 14, 2010, the Judge ruled Gagnon
had to relitigate negligence at trial, A250-252, 257-258, 834 & 843-844:

Now, | do find that there’s sufficient evidence of negligence for
the case to go to a jury, that is at this point to have a trial of a jury,
and it will be a jury trial, and so we’ll start from square one and try the
case with a jury and ali of the issues will be submitted to the jury. And
they may come back with a decision. And if they do, that's what
makes the work go round. They should be the ones to decide the
issue of negligence and they should be the ones to decide, for
example, whether there’s any contributory negligence, intervening
causes. They should be the ones to decide the issue of damages.
And | think it's best to send this case to a jury, so I'll grant your
motion to reconsider on that point and I'll send the case to let you try
the case — you gentlemen try the case with a jury on all issues.

A844 (emphasis added). That ruling, particularly when coupled with the
Judge’s post-trial reconsideration and denial of Burns’ Plea on the trial
evidence, A572-580; supplanted judge’s finding of no gross negligence at
12/16/09 Plea hearing.

Gagnon made out not only a prima facie case of gross negligence,
but also one as a matter of law under Volpe and Koffman. |(B), supra. He is
entitled retrial for gross negligence if the sovereign immunity denial is

reversed.
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CONCLUSION

Court should deny Burns’ assignment of errors. Alternatively, if it
reverses on liability, the Court should remand for retrial on liability.
Additionally, if the Court reverses the denial of sovereign immunity, it
should find in favor of Gagnon on Cross-Appeal and remand for retrial with
instructions that “gross negligence” shall be decided by the jury.
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