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In reply to the Brief in Opposition and In Support of Assignments of
Cross-Error of Appellee/Cross Appellant, Gregory Joseph Gagnon,
Appellant Travis Burns states as follows:

STATEMENT OF FACTS

Procedurally, the trial court ruled on Burns’ Plea In Bar on April 9,
2010 following the presentation of evidence and legal arguments to the trial
court. Thus, the evidence relevant to the trial court’s decision on the Plea
In Bar is the evidence introduced on December 16, 2009 at the evidentiary
hearing. Gagnon’s argument that Burns had a legal responsibility for
Gagnon’s safety based upon the Student Code of Conduct is erroneous.
None of the provisions of the Gloucester High School Student Code of
Conduct state that Burns was personally responsible for Gagnon’s safety.
(App. 1527.) Moreover, as the title and content of this Code and Burns’
testimony at the evidentiary hearing indicate, this is a code of conduct
applicable to the students, not Burns. (App. 594-596, 1527.) The
involvement of the administration of Gloucester High School under this
Code commences “when a student violates the Code of Conduct,” not prior
to a violation. (App. 616-619.)

Likewise, Gagnon’s argument that Burns owed Gagnon a legal duty

of care because he was the administrative contact for the security



personnel is erroneous. Burns’ responsibilities, as the administrator
contact, were for personnel purposes. (App. 624-626.) Moreover, as
Burns testified, he did not normally notify security to investigate or question
students; he normally contacted security to locate students. (App. 648.)
Moreover, Burns was not normally responsible for the discipline of seniors,
like Gagnon, or sophomores, like James Newsome, but for ninth grade
students. (App. 593, Trial Tr. pp. 949-957.1 1502, Record File T,
Defendant’s Trial Exhibits Nos. 6 and 15, Jury Trial Notebook, Record File
OorP.)

Contrary to Gagnon'’s factual representations, Burns never admitted
that he agreed to take care of or to investigate the matter involving Gagnon
prior to 10:55 a.m. on December 14, 2006. (App. 663, 688.) Diaz testified
that he told Burns that he heard Gagnon was going to get into a fight today
and that Burns said he would take care of it and alert security. (App. 706,
815-831.) Burns testified that he did not feel it was necessary, based on
the information provided by Diaz, to investigate this matter prior to 10:55
because, in his judgment, he did not feel it was an immediate problem
since Diaz did not provide him with sufficient facts. (App. 663, 688.) Even

considered with reasonable inferences in favor of Gagnon, this evidence is



not sufficient to prove that Burns agreed to protect Gagnon from the
incident which occurred at 10:55 a.m. on December 14, 2006.

Dr. Ben Kiser, Superintendent of Gloucester County Public Schools,
never testified at the evidentiary hearing on the Plea In Bar, and Burns
never admitted in his testimony either at the hearing or the trial, that he told
Dr. Kiser that Diaz warned him of an “impending” physical altercation
involving Gagnon. (Index to Appendix, p. V, App. 985-986.) Dr. Kiser
testified that Burns made no mention to him of the timing of the altercation
and that there was no information communicated to Burns, except
Gagnon’s name and the possibility that an altercation would take place,
with no judgment of urgency or immediacy of this altercation. (App. 885-
986.) Kiser also testified that Burns did not violate any rules or processes
in not responding to this information by 10:55 a.m. {App. 999-1000.)

STANDARD OF REVIEW ARGUMENT AND ARGUMENT

Standard of Review

The standard of review for the Assignments of Cross-Error Nos. 1
and 2 in the Brief In Opposition To Petition And In Support Of Assignments
Of Cross-Error of Appellee/Cross-Appellant, Gregory Joseph Gagnon
requires Gagnon to submit proof that the trial court was plainly wrong and

acted contrary to the law or the trial court’s decision was without evidence



to support it. VA. CODE ANN. § 8.01-680 (Michie’s 2011). The evidence is
considered with reasonable inferences in favor of the prevailing party.

1. All of Gagnon’s arguments as well as the judgment in his
favor are void because the Amended Complaint of Gagnon is invalid,
and the April 9, 2010 Order of the trial court denying Burns’ Plea In
Bar is void.

Gagnon was born on May 13, 1989. (See, Defendant's Trial Exhibits
Nos. 6 and 13, Jury Trial Notebook, Record File O or P, Trial Tr. pp. 957,
1502, Record File T.) When Burns’ Plea In Bar was heard on December
16, 2009, the parents of Gregory Joseph Gagnon, Gregory Thomas
Gagnon and Suzan Marie Gagnon, were also plaintiffs in this matter.
However, they were dismissed by the Order of Dismissal entered on May 7,
2010. (Record File H, p. 64.) Moreover, the parents filed suit in their own
names and not as the parents and/or next friend of Gregory Joseph
Gagnon, as required by VA. CODE ANN. § 8.01-8 in order to assert claims on

behalf of Gregory Joseph Gagnon, a minor child. (App. 74.) Rivera, et al.

v. Nedrich, 259 Va. 1, 6, 529 S.E.2d 310, 312 (1999), Kirby v. Gilliam, 182

Va. 111, 28 S.E.2d 40 (1943). On April 9, 2010, when the trial court
entered its Order denying Burns’ Plea In Bar, Gregory Joseph Gagnon had
no legal capacity to assert a claim of liability against Burns for his injuries,
nor had his parents asserted any claim as his parents and next friends, as

required under VA. CODE ANN. § 8.01-8 (Michie's 2010). Id. Thus,



Gagnon’s Complaint and Amended Complaint were invalid. Id. The law of
Virginia requires that in the case of such a defect, the Amended Complaint
filed by Gagnon must be dismissed with prejudice, and the April 9, 2010

and January 25, 2011 orders entered against Burns and in favor of Gagnon

should be vacated and reversed. Bolen v. Bolen, 409 F.S. 1371, 1373

(USDC, W.D.Va 1976); Kirby, 182 Va. 111 at 115-116, 28 S.E.2d 40 at 42-

43, Stewart v. Crabbin’s Guardian, 20 Va. 280 (1819); Herdon v. St. Mary's

Hospital, 266 Va. 472, 476-477, 587 S.E.2d 567, 570-571 (2003). A
lawsuit filed by or against the wrong party, such as a deceased person or a

minor child is a nullity. Estate of Robert Judson James, et al. v. Peyton, et

al., 277 Va. 443, 451, 674 S.E.2d 864,867 (2009).

2, Burns owed no legal duties to Gagnon.

A. Rule 5:25 precludes Gagnon’s argument concerning the
doctrine of special relationship.

For reasons previously stated in Burns’ Brief of Appellant, Rule 5:25
precludes consideration of the doctrine of special relationships on this

appeal. Rule 5:25, Scialdone v. Commonwealth, 279 Va. 422, 689 S.E.2d

716 (2010); United Leasing Corp. v. Lehner Family Business Trust, 279 Va.

510, 517, 689 S.E.2d 670, 674 (2010).
Moreover, although the judge normally decides if any legal duties

exist between the parties, the special relationship doctrine requires certain



findings by the judge at the hearing on the Plea In Bar or the jury at trial
that were never requested by Gagnon or presented at the evidentiary

hearing on the Plea In Bar or the trial. Marshall v. Winston, 239 Va. 315,

389 S.E.2d 902 (1990); Burdette v. Marks, 244 Va. 309, 421 S.E.2d 419

(1992). Gagnon argues that the judge allowed the jury to decide these
findings. He did not because Gagnon never requested the trial court to
consider the doctrine of special relationships at the hearing on the Plea In
Bar or to instruct the jury or rule on the special relationship doctrine at trial.
(App. 230, 745-814, 832-854, 844-881, 1200-1319.)

B. Burns owed no common law duty of ordinary care.

The common law of this Commonwealth provides that Burns is
entitled to sovereign immunity for the claims of Gagnon. None of the
provisions of the Student Code of Conduct created any duties by Burns to
Gagnon, nor does the common law. Marshall, 239 Va. 315, 389 S.E.2d
902, Burdette, 244 Va. 309, 421 S.E.2d 419.

C. Rule 5:25 precludes Gagnon’s argument concerning the
assumption of duty of care doctrine.

Gagnon is barred by Rule 5:25 from asserting this argument.
Gagnon did not argue, plead, prove, or request instructions addressing
criteria of the assumed duty doctrine during the evidentiary hearing on the

Plea In Bar or the trial. (App. 230, 745-814, 832-854, 855-881, 1200-



1319.) Rule 5:25. The doctrine of assumed duty recognized by this Court
in Kellerman, 278 Va. 478, 489, 684 S.E.2d 786, 791(2009), citing Didato v.
Strehler, 262 Va. 617, 629, 554 S.E.2d 42, 48 (2001), and Restatement
(Second) of Torts § 323 includes Findings (1) that Burns undertook to
render services to Gagnon which he should have recognized were
necessary for his protection; (2) that he failed to exercise reasonable care
to perform this undertaking, (3) that his failure to exercise such care
increased the risk of harm, (4) that the harm suffered by Gagnon resulted
from Gagnon's reliance upon Burns’ undertaking, and (5) that the harm
suffered by Gagnon resulted from Burns’ failure to exercise reasonable
care to perform his undertaking. Id.
Burns requested the trial court to find that he owed no duties to
Gagnon as a part of the hearing on the Plea In Bar, and the trial court
entered a judgment order finding that Burns owed duties to Gagnon. (App.
250.) Burns and Superintendant Kiser never admitted that Burns assumed
responsibility for the safety of Gagnon. (App. 916-923, 964-969, 1074-
1075.) Gagnon'’s reliance on Burns’ comment to Diaz that he would alert
security is insufficient as evidence that Burns assumed an undertaking to

render services to Gagnon prior to 10:55 a.m. on December 14, 2006,

especially where Burns never spoke to Gagnon or has parents and had



absolutely no information about the identity or location of James Newsome.
Indeed, Gagnon’s complaint is that Burns did nothing. There is no
evidence that the harm suffered by Gagnon resulted from Gagnon's
reliance upon Burns’ undertaking. Indeed, Gagnon showed up for the fight
with Newsome. Most importantly, Gagnon never requested the trial court
to make any findings of these issues at the December 16, 2009 hearing or
at the trial and, thus, is precluded from addressing these issues on appeal.

(App. 230, 745-814, 832-854, 855-881, 1200-131.) Rule 5:25. Scialdone v,

Commonwealth, 279 Va. 422, 689 S.E.2d 716 (2010); United Leasing

Corp. v. Lehner Family Business Trust, 279 Va. 510, 517, 689 S.E.2d 670,

674 (2010).

3. Burns is entitled to sovereign immunity.

A. Burns’ actions or omissions to act do not constitute a
ministerial act.

i. The trial court decided the issue of ministerial acts on
December 16, 2009 as the trier of fact.

It is important to recognize that, with the agreement of Gagnon and
Burns, Burns’ Plea In Bar was heard by the trial court at the evidentiary
hearing on December 16, 2009, at which hearing the trial court acted as the
trier of fact. At that hearing, the trial court decided that it “[fjinds that the act

of notifying school security of the reported impending physical altercation,



or otherwise investigating the report of Shannon Diaz omitted by Assistant
Principal Burns was a ministerial act. . . .” (App. 250.)

A plea is a “discrete form of defensive pleading” which “raises a
single issue of fact which, if proven, constitutes an absolute defense to the

suit.” Angstadt, et al. v. Atlantic Mutual Insurance Company, 254 Va. 286,

292, 492 S.E.2d 118, 121 (1997), citing Nelms v. Nelms, 236 Va. 281, 289,

374 S.E.2d 4, 9 (1988); Bolling v. GMAC, 204 Va. 4, 8, 129 S.E.2d 54, 56

(1963). An order entered on a plea is as binding and conclusive on the
factual issue submitted as a jury verdict. Angstadt, 254 Va. at 292, 492

S.E.2d at 121, Bolling, 204 Va. at 8, 129 S.E.2d at 56; Stanardsville

Volunteer Fire Co. v. Berry, 229 Va. 578, 587, 331 S.E. 2d 466, 471-472

(1985). Moreover, the decisions of this Court in Friday-Spivey v. Collier,

268 Va. 384, 601 S.E.2d 591 (2004), Heider v. Clemons, 241 Va. 143, 400

S.E.2d 190 (1991), and First Virginia Bank-Colonial v. Baker, 225 Va. 72,

301 S.E.2d 8 (1983) are inapposite to the present case. Gagnon cites no
applicable decisions of this Court in support of his argument supporting a
ministerial act.

Moreover, Gagnon’s factual arguments citing Burns’ testimony that if
he had known that the altercation was going to happen on December 14,

2006, and if he had additional information, he would have responded to the



report, is evidence of the discretionary nature of his judgment, not evidence
that Burns’ omission to act constituted a ministerial act. The same is true
of Burns’ alleged post-incident statements. Moreover, Gagnon’s
allegations of admissions, witness tampering, attempts to suppress
evidence, or document destruction were never presented to the trial court
as evidence of ministerial acts at the evidentiary hearing or preserved as
error under Rule 5:25. Certainly, the trial court never expressed any
decisions supporting these allegations and these arguments do not
deserve the dignity of further comment.

Regardless of whether or not Burns had sufficient information which
should have caused him to follow up on the information provided by Diaz,
Burns exercised his judgment in not doing so and the trial judge, as the trier
of fact, acknowledge this decision during the hearing. (App. 636.) The fact
that Burns had some information, as well as authority, and stated that he
would look into the matter, but explained that it was his judgment that this
information did not present an immediate concern or necessitate a
response within one hour and twenty-five minutes, proves that the omission
to act was discretionary and does not distinguish this case from the Banks
case. (Appl. 648, 662, 682-689.) Finally, Gagnon’s argument that Burns’

omission to act was ministerial because he had “actual knowledge . . . of

10



[an] impending physical altercation between students at school during
school hours, has authority, opportunity, and time to intervene, and even
assumes and assures to intervene appropriately, but does absolutely
nothing . . .” misstates the evidence but, nevertheless, also proves the
discretionary nature of Burns’ position and authority as Assistant Principal,
as previously stated in Burns’ Brief of Appellant.
ii. The trial court’s finding of no gross negligence on the
part of Burns at the hearing on the Plea In Bar was not
plainly wrong or contrary to the evidence.

The trial court was the trier of all factual matters relevant to the Plea

In Bar of Burns. Angstadt, et al. v. Atlantic Mutual, 254 Va. 286, 292, 492

S.E.2d 118, 121 (1997). Assuming for the sake of argument that there was
sufficient evidence at the hearing on the Plea in Bar of a breach of duty or
negligence by Burns, any alleged omission to act by Burns in follow up to
the information provided by Diaz amounted to a failure to exercise

reasonable care and not a deliberate act or omission to act. Frazier v. City

of Norfolk, 234 Va. 388, 393, 362 S.E.2d 688, 691 (1987); City of

Lynchburg v. Brown, 270 Va. 166, 613 S.E.2d 407 (2005). As expressed by

the trial court, Burns’ omissions to act did not constitute deliberate conduct
and did not rise to that degree of egregious conduct classified as heedless,

palpabie violation of rights showing an utter disregard of prudence. App.

11



807, 847-847.) Frazier v. City of Norfolk, 234 Va. 388, 393, 362 S.E.2d 688,

691 (1987); City of Lynchburg v. Brown, 270 Va. 166, 613 S.E.2d 407

(2003).The trial court’s decision as the trier of fact is not plainly wrong or
contrary to the evidence. Id.

lii. The trial court’s rejection of the Jury Instruction on gross
negligence and Jury Special Interrogatory concerning
gross negligence offered by Gagnon at trial was not plainly
wrong or contrary to the evidence.

(a) The trial court’s prior ruling on gross negligence was
conclusive.

The trial court concluded, as the trier of fact on the Plea of Sovereign
Immunity, that Burns’ actions or omissions to act did not constitute gross
negligence. (App. 250.) An order entered on a plea is as binding and
conclusive on the factual issue submitted as a jury verdict. Angstadt, 254
Va. at 292, 492 S.E.2d at 121, Bolling, 204 Va. at 8, 129 S.E.2d at 56.

(b) The issue of gross negligence was a moot issue at
trial and conclusively ruled on prior to trial.

Gagnon states that the judge’s refusal of his jury instruction and jury
special interrogatory is in error because Burns took no “safety precautions”
and, thus, evinced a “total disregard of all precautions , an absence of
diligence, or lack of even slight care.” (Gagnon Appellee Brief, p. 21.)

However, in light of the other instructions offered by Gagnon on the

issues and findings requested of the jury, the trial court did not error in

12



refusing to instruct the jury on gross negligence. Gagnon withdrew his
instruction on punitive damages. (App. 1234, I: 10-13.) Thus, the issue of
gross negligence was moot in consideration of any liability of Burns to
Gagnon based upon the Issues and Findings Instructions presented to the
jury. The only relevance of the gross negligence and Jury Special
Interrogatory was to the sovereign immunity defense of Burns which was
conclusively ruled upon by the trial court prior to trial. Angstadt, 254 Va. at
292, 492 S.E.2d at 121.
(c) Gagnon failed to comply with Rule 5:25 or the Rules
of the Virginia Supreme Court in properly preserving
the issues addressed in the Assignments of Cross-

Error No. 2.

In Scialdone v. Commonwealth, 279 Va. 422, 689 S.E.2d 716 (2010),

this Court summed up the proper mechanics of the contemporaneous
objection rule:
[W]here a party makes his objections known to the court prior
to or at the time of entry of a final order or decree and does not
specifically disclaim the desire to have the court rule on those
objections, entry of a final order or decree adverse to those
objections constitutes a rejection of them and preserves them
under Rule 5A:18 [and Rule 5:25] for purposes of appeal.
After the jury verdict was received by the trial court, Gagnon filed
Plaintiff's Motion And Memorandum For Judgment Or Joint And Several

Liability Against Joint Tortfeasor Defendants, dated September 23, 2010;

13



Plaintiff's Motion For Reconsideration Of Joint And Several Liability, dated
October 26, 2010; and Plaintiff's Supplemental Motion And Memorandum
For Joint And Several Liability, dated December 16, 2010. In all of these
motions, Gagnon moved the trial court to reconsider its prior rulings on joint
and several liability and enter judgment in his favor and against all
Defendants jointly and severally, only. However, Gagnon never requested
the court to address the sufficiency of the evidence to support his claim of
gross negligence or otherwise complied with Rule 5:25. |d.
The Final Judgment Order confirms that the trial court denied only
Gagnon'’s written motion for reconsideration. (App. 572.) The trial court
was never presented with a motion by Gagnon to review the entire record
and set aside the jury verdict on the grounds that it was contrary to the
evidence or Virginia law on the issue of gross negligence, that the trial
court erred in not instructing the jury or in not submitting a special
interrogatory on gross negligence, or that the trial court erred in finding as
the trier of fact at the evidentiary hearing on the Pea In Bar that Burns was

guilty of gross negligence. Thus, Gagnon waived objections to his

Assignment of Cross-Error No. 2. United Leasing Corp. v. Lehner Family

Business Trust, 279 Va. 510, 517, 689 S.E.2d 670, 674 (2010).

(d) Burns does not assign error to the trial court
instructions.

14



Gagnon’s argument that Burns cannot complain on appeal about
the negligence duty of care and finding instructions is contradicted by the
fact that Burns has assigned no error to any of the instructions given to the
jury. Moreover, the instruction concerning no duty to control was offered,
but withdrawn by Burns, and is not a part of the record. (App. 1263-1264.)

STATEMENT OF RELIEF SOUGHT
For the reasons stated hereinabove Burns moves the Supreme Court

of Virginia to deny and dismiss Assignments of Cross-Error 1 and 2
requested by Gagnon and reverse the judgments of the Gloucester Circuit
Court entered on April 9, 2010 and January 25, 2011 against Travis Burns
and enter judgment in favor of Travis Burns on all issues of liability and
damages.
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