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ASSIGNMENTS OF ERROR

The trial court erred in denying Burns’ Demurrer because the
allegations of the Amended Complaint were insufficient to establish
that Burns had a legal duty to Gagnon, and because under the
facts pled, Burns was entitled to sovereign immunity under the
common law and under VA. CoDE ANN. § 8.01-220.1:2. (App. 138-
147, 250-251, 572-575, 745-814, 832-839, 843-853, 855-878.)

The trial court erred in denying Burns’ Plea In Bar and Motion for
Reconsideration of Plea in Bar, dated December 18, 2009,
because pursuant to the evidence taken at the hearing on the Plea
in Bar, the evidence was insufficient to establish that Burns had a
legal duty to Gagnon, and because the evidence established that
Burns was entitled to the protections of sovereign immunity under
the common law and under VA. CODE ANN, § 8.01-220.1:2. (App.
138-147, 152-229, 235-248, 250-251, 572-575, 745-814, 832-839,
843-853, 855-878.)

The trial court erred in denying Burns’ Motion to Strike the Plaintiff's
Evidence made at the trial of this action and the Motion for
Reconsideration of Plea In Bar And Motion for Entry Of Judgment
in Favor of Defendant Burns Notwithstanding Verdict, dated
September 29, 2010, because Burns had no legal duty to protect
Gagnon and/or Burns was immune from liability on the grounds of
common law sovereign and/or statutory immunity under VA. CODE
ANN. §8.01-220.1:2. (App- 250-251, 338-471, 572-575, 1184-1188,
1197-1199, 1296-1297, 1330-1335, 1379-1406, 1407-1468.)

The trial court erred in denying the Motion In Limine and the
objections of Burns to the admission of the deposition transcript of
witness, Shannon Diaz, as evidence at the trial of this matter and at
the evidentiary hearing held on the Plea in Bar because this
deposition was admitted in violation of R. Sup. CT. VA. Rule
4:7(a)(7) and Rule 4:7(a)(4), and the deposition testimony included
hearsay and ex parte statements in violation of VA. CODE ANN. §
8.01-404. (App. 250-251, 259-262, 338-471, 483-485, 572-575,



706-714, 800, 808-809, 879-881, 882-908, 1001-1005, 1014-1032,
1381-1387.)

STATEMENT OF THE CASE
Material Proceedings

This appeal is taken from the final judgment of the Gloucester County
Circuit Court. Gagnon’s Amended Complaint seeking monetary damages
for bodily injuries was tried before a jury in the Gloucester Circuit Court, on
August 16, 17, 18, 19, 20, 23, 24, 26, and 27, 2010. Final judgment was
entered on January 25, 2011 in the Gloucester County Circuit Court in
favor of Gagnon and against Burns for $1,250,000.00. (App. 575.)
Separate verdicts were also entered in favor of Gagnon against the other
two Defendants, James Newsome and Christine Newsome.

Gagnon and his parents filed a Complaint against Burns and the
Gloucester County School Board on December 14, 2007. (App. 464.) It
was nonsuited on December 18, 2008. (App. 453.) Gagnon filed the
original Complaint in the present action against Burns and James and
Christine Newsome on December 12, 2008. (Record on Appeal, File A, p.
79, App. 1, 76.) The Amended Complaint in the present action was filed on
May 21, 2009 against the same parties. (Record on Appeal, File C, p. 97;

App. 76.)



Burns filed a Plea In Bar, Demurrer, and Answer To Plaintiff's
Amended Complaint, dated June 16, 2009, in which he stated that he had
no legal duty to Gagnon as a matter of law for the allegations of the
Amended Complaint; that he was entitled to sovereign immunity for these
allegations; and that he was entitied to immunity pursuant to VA. CODE ANN.
§8.01-220.1:2 (A)&(B). (App. 138-147.) Following a hearing on the Plea In
Bar and Demurrer on December 16, 2009, the trial court entered an Order
on April 9, 2011, as amended by the Clarifying Order, dated June 14, 2011,
overruling and denying the Demurrer and Plea In Bar of Burns; denying
Burns’ Motion For Reconsideration on the same grounds; finding that the
act of notifying school security of the reported impending physical
altercation or otherwise investigating the report of Shannon Diaz omitted by
Burns was a ministerial act; finding that Burns was guilty of simple
negligence in the performance of that ministerial act; and finding,
adjudging, and determining that Burns owed legal duties to Gagnon, that
VA. CoDE ANN. § 8.01-220.1:2 does not apply to the matters alleged in the
Amended Complaint, and that the matters set forth in the Amended
Complaint are not barred by the doctrine of sovereign immunity. (App. 250-

251.)



After the trial of this action, the trial court denied Burns’ motion to
strike the evidence of Gagnon made at the conclusion of Gagnon’s
evidence on August 23, 2011; denied the same motions renewed by Burns
at trial at the conclusion of his evidence and after receiving the jury’s
verdicts; denied Burns’ Motion For Reconsideration Of Plea In Bar, Motion
For Entry Of Judgment In Favor Of Burns Notwithstanding Verdict; and
entered judgment in favor of Gagnon and against Burns in the amount of
$1,250,000.00. (App. 572-575.)

The trial court also denied the objections and motions of Burns
related to the introduction into evidence of designated portions of the
deposition testimony of Shannon Diaz at the December 16, 2009
evidentiary hearing on the Plea In Bar and at the trial of this matter on
August 17, 2011, in violation of Rule 4:1, 4:5 and 4:7. (App. 250-251, 572-
575.)

Facts

This lawsulit arises out of a December 14, 2006 altercation between
two high school students attending Gloucester High School in Gloucester
County, Virginia. (App. 77.) Gagnon was a twelfth grade student. (App.

730-731.) Gagnon filed an Amended Complaint against Burns as well as



Gagnon’s combatant, James S. Newsome, Jr., and Newsome’s sister,
Christine D. Newsome.

At the December 16, 2009 evidentiary hearing and the trial, the
following deposition testimony of Shannon Diaz was introduced over the
objection of Burns’ counsel. Diaz testified that he told Burns:

| told him that | heard that Greg was going to get into something

today and he was going to get into a fight today.

He asked me to spell his name for him and | spelled it G-a-g-n-

o-n, and he said that he would take care of this for me.

He said that he was going to alert security.

(App. 706, 815-831; 1000, 1014-1032.)

At the December 16, 2009 evidentiary hearing, Burns testified that he
was in charge of ninth grade discipline. (App. 593-594.) Burns also
testified that Diaz indicated that there was a potential altercation that might
occur between his friend, Gagnon, and another boy. However, Diaz never
indicated the date, time, or place of the potential altercation; that it would
take place on school property; that it would occur within two hours or on
December 14, 2006 or the identity of the other combatant; and Diaz stated

that the exchanges had occurred by way of the internet on MySpace and



did not indicate anything that gave Burns cause to act immediately. (App.
596-598, 688.)

Burns also testified at the December 16, 2009 hearing that as a
result of Diaz’s comments, he took down Gagnon'’s name and told Diaz he
would look into the matter, but that he did not do so because he had other
priorities and was involved in another disciplinary matter involving Diaz as
the perpetrator. Burns’ interview with Diaz concluded at approximately
9:30 a.m., and he then called several parents concerning the Diaz
investigation. Burns testified that at 10:00 a.m. he attended an IEP
meeting, at 10:30 a.m. he met with instructional staff about SOL
remediation, at 10:55 a.m. a teacher came to his office to discuss a matter,
and at 10:55 a.m. he heard communications about the incident. (App. 599-
600.) Thus, according to Burns’ uncontradicted testimony, the incident
occurred less than approximately one and one-half hours after Burns
conducted his interview with Diaz.

Burns testified that he had no information prior to December 14,
2006 about the incident other than the information Diaz reported. (App.
600.) Burns testified that he intended to follow up on the information Diaz
reported, but did not do so prior to 11:00 a.m. on December 14, 2006

because he had a number of other obligations. He did not see it as an



immaediate concern because Diaz did not give him any indication that there
was an immediate concern and did not give him any details of the incident.
(App. 602-603.)

In his trial testimony, Burns testified that he was in charge of the
ninth grade and personnel evaluations of security guards; that on
December 14, 2006, he met with Dr. Beverage and Diaz, regarding Diaz’s
vandalizing school computers from 8:30 a.m. until approximately 2:15 a.m.,
when Diaz left to return to class; that he spoke with Dr. Beverage a few
more minutes regarding this matter and returned to his office around 9:30
a.m.; that he understood that the altercation between Gagnon and
Newsome ook place sometime around 11:00 a.m.; that he and Dr.
Beverage determined that Diaz was the only student involved in the
cafeteria incident; that on his return to his office at 9:30 a.m., he called
Diaz’s parents and spoke to Diaz’s mother; that Diaz was not truthful at
first about his involvement, but then admitted that he did it; that he also
called the other parents of students that Diaz had implicated and told them
their children had been falsely implicated; that he went to an individualized
educational meeting (IEP) with one of Jessie Allen’s students from
approximately 10:00 a.m. to 10:30 a.m.; that he met with the testing

coordinator, Carol Belvin, until approximately 10:55 about coordinating a



remedial program for the SOL tests and to prepare for an 11:00 meeting
with Dr. Beverage; and that he subsequently met with Ms. Ferry about her
concerns regarding another teacher. He heard the radio call from Vice
Principal Green about the incident between 10:55 and 11:00 a.m. He
stated that he had no knowledge of the December 12, 2006 incident
between Gagnon and Newsome before this December 14, 2006 incident;
that Diaz never told him there was going to be a fight that day; that Diaz
had told him there was communication between Gagnon and some
unknown individual, but he did not tell him the details; that Diaz indicated
this was the context of MySpace activity; and that it was his impression
that the conversations were going on outside of school premises on
MySpace. Burns testified that he never told Diaz that he was going to alert
security, and that he made a judgment call not to contact security about
Gagnon because, from the information given to him, he thought any
altercation would happen outside of school. (App. 1138-1163.)

Dr. Ben Kiser is the superintendent of Gloucester Public Schools. In
his trial testimony, he testified that in talking to Burns, there was never any
indication by Burns that he received any information other than Gagnon’s
name and the information that there was the possibility of an altercation,

and that there was no judgment of urgency or immediacy of that potential



altercation by Burns as a result of the information provided by Diaz. (App.
985-986.) Dr. Kiser also testified that Burns did not violate any rules of
policies on the part of the school division in not responding within an hour
and a half to the information which Burns received from Diaz. (App. 999-
1000.)
STANDARD OF REVIEW, ARGUMENT, AND AUTHORITIES
1. The trial court erred in denying Burns’ Demurrer because the
allegations of the Amended Complaint were insufficient to
establish that Burns had a legal duty to Gagnon, and because
under the facts pled, Burns was entitled to sovereign immunity
under the common law and under VA. CoDE ANN. §8.01-220.1:2.
(App- 138-147, 250-251, 572-575, 745-814, 832-839, 843-853, 855-
878.)
STANDARD OF REVIEW
The standard of review pursuant to VA. CODE ANN. § 8.01-680
(2011) is the “plainly wrong” standard, i.e. that the judgment of the trial

court should not be set aside unless it appears from the evidence that the

judgment was plainly wrong. Banks v. Mario, 274 Va. 438, 650 S.E.2d 687

(2007). The decision of the trial court was plainly wrong with regard to
Assignment of Error No. 1 for the reasons stated below.
ARGUMENT AND AUTHORITIES

1(A). Burns owed no legal duty to Gagnon for the allegations of
the Amended Compilaint.



“The purpose of a demurrer is to determine whether a complaint

states a cause of action.” Tronfeld v. Nationwide Mutual Ins. Co., 272 Va.

709, 712-13, 636 S.E.2d 447, 449 (20086). “A demurrer admits the truth of
all properly pleaded material facts. All reasonable factual inferences fairly
and justly drawn from the facts alleged must be considered in aid of the
pleadings. However, a demurrer does not admit the correctness of the

pleading’s conclusions of law.” Dodge v. Randolph-Macon Woman’s

College, 276 Va. 1, 5, 661 S.E.2d 801, 803 (2008), as cited in Kellerman v.

McDonough, et al., 278 Va. 478, 484, 668 S.E.2d. 786, 788 (2009). A

“plaintiff who seeks to establish actionable negligence must plead the
existence of a iegal duty and proximate causation which results injury.”

Delk v. Columbia/HAC Healthcare Corp., 259 Va. 125, 132, 523 S.E.2d

826, 830 (2000), as cited in Kellerman, 278 Va. at 487, 261 S.E.2d at 790.
“The issue of whether a legal duty exists is a pure question of law.” Id.

The April 9, 2010 Order of the trial court states that it “Adjudges,
Determines, and Orders that the Defendant Burns owed legal duties to all
plaintiffs; that as to Defendant Burns, VA, CODE ANN. §8.01-220.1:2 does
not apply to the matters set forth in the Amended Complaint; and that, as to
Defendant Burns, the matters set forth in the Amended Complaint are not

barred by the doctrine of sovereign immunity. Upon consideration whereof,

10



the Court OVERRULES AND DENIES the Demurrer and Plea in Bar.”
(App. 251.)

This decision of the trial court, that Burns owed a duty to Gagnon to
protect him, is contrary to Virginia law. As recently as November 5, 2009,
this Court has stated, “We have consistently held that generally a person
does not have a duty to protect another from the conduct of third persons.”
Kellerman, 278 Va. at 492, 261 S.E.2d at 793. Under its analysis of the
issues in Kellerman, this Court also observed that “this general rule does
not apply when a special relationship exists between a defendant and a
plaintiff that gives rise to a right to protection to the plaintiff or between the
defendant and third persons that imposes a duty upon the defendant to
control the conduct of the third person causing reasonably foreseeable
danger to the plaintifi.” Id. This Court enumerated the list of examples of
special relationships, and then decided that . . . we perceive of no reason
to expand our jurisprudence regarding special relationships to include an
adult who agrees to supervise and provide care to a minor. Therefore, we
hold that the circuit court did not err when it sustained the demurrer on this
basis.” Id.

Conversely, the trial court’s denial of Burns’ Demurrer on the grounds

that Burns owed Gagnon legal duties to notify school security of the

11



reported altercation or to otherwise investigate the report of Shannon Diaz

is contrary to this Court’s decision in Kellerman. See, generally, Id. In

addition, analyzing the facts alleged in the Amended Complaint under this
Court’s prior analyses of the public duty and special relationship doctrines,
leads to the same conclusion. “When a negligence claim is made against a
public official, a distinction must be drawn between the official’s public duty
owed to the citizenry at large and the official’'s special duty owed to a

specific, identifiable person . . ..” Marshall v. Winston, 239 Va. 315, 319-

320, 389 S.E.2d 902 at 905. (1990). A public official cannot be held civilly
liable for violating a duty owed to the public at large because it is not in
society’s best interest to subject public officials to potential liability for every
action undertaken. |d. Therefore, only a violation of a special duty owed to
a specific, identifiable person will give rise to civil liability of a public official.
Id. To state a viable claim, a special relationship must be shown to have
existed between Gagnon and Burns which gave rise to a special duty on
the part of Burns. The Court has consistently held that generally a person
“owes no duty to control the conduct of third persons in order to prevent
harm to another. . . . This is especially the case when the third person
commits acts of assaultive criminal behavior because such conduct cannot

reasonably be foreseen.” Id, at 318, 389 S.E.2d. at 904. “The general rule

12



applies unless (a) a special relation exists between the actor and the third
person which imposes a duty upon the actor to control the third person’s
conduct or (b) a special relation exists between the actor and the other
which gives to the other a right to protection.” Marshall, 239 Va. at 318,
389 S.E.2d at 904, citing Reinstatement (Second) of Torts, § 315(b) (1965).
“Restatement Section 319 . . . provides that ‘(0)ne who takes charge of a
third person whom he knows or should know to be likely to cause bodily
harm to others if not controlled is under the duty to exercise reasonable
care to control the third person to prevent him from doing such harm .. ..”
Id.

The allegations contained in the Amended Complaint are insufficient
to establish this special relationship duty of care by Burns to protect
Gagnon from James Newsome. The allegations do not allege sufficient
facts to establish that Gagnon and/or James Newsome were present on the
school premises from 9:00 a.m. to 11:00 a.m. on December 14, 2006, that
James Newsome was identified to Burns prior to the incident of December
14, 2006, that Gagnon and James Newsome were under the custody or
control of Burns, that Burns was aware of the location or time of the incident

or present at this location at the time of the incident, or that Gagnon ever

desired or requested the services of Burns for protection from Newsome.

13



All of these facts existed in the case of Burdette v. Marks, 244 Va. 309,

312, 412 S.E.2d 419, 421 (1992), but are not alleged and do not exist in the
present case. If Burns was a law enforcement officer, under Virginia law,
he would have no liability to Gagnon. He has none as an Assistant
Principal.

The allegations in the Amended Complaint that, as unemancipated
minors and students, Gagnon and the Newsomes were “within the custody,
control, and protection of Defendant, Burns” (App. 77) and that “under the
circumstances . . . Burns owed Plaintiffs various governmental,
administrative, custodial . . . and/or other ministerial duties of care, which he
neglected . . .. (App. 78) are conclusory allegations which are insufficient
as a matter of law to create a legal duty by Burns for Gagnon. Kellerman,
278 Va. at 484, 684 S.E.2d at 788.

The allegations of the Amended Complaint admit that Burns did not
know the identity of James Newsome prior to the incident (App. 77), and
that Burns only learned of the identity of Gagnon two hours prior 1o the
incident. (App. 77.) The allegations of the Amended Complaint state that
Gagnon was a student and Burns was an Assistant Principal and that a
third student, Diaz, provided some information to Burns. (App. 77.) The

inclusion, as Exhibit B to paragraph 11 of the Amended Complaint (App.

14



81-130), of the deposition testimony of Diaz where Diaz told Burns that he
“heard” Gagnon was going to get into a fight on December 14, 2006, and
that Burns said he was going to alert security, creates no special
relationship between Burns and Gagnon. Although Gagnon was identified
to Burns by Diaz, the other facts required to establish a special relationship,
as set forth in Burdette, 244 Va. at 312, 412 S.E.2d at 421, are not alleged
in the Amended Complaint and do not exist.

Gagnon has alleged facts which establish that Gagnon was identified
to Burns; however, the alleged facts are insufficient io establish that a
special relationship existed between James Newsome and Burns which
imposed a duty upon Burns to contro! the conduct of James Newsome.
Indeed, Burns never knew the identity of James or Christine Newsome prior
to the December 14, 2006 incident. Moreover, Gagnon does not allege that
he ever requested Burns to protect him in any way, nor does Gagnon allege
that Diaz expressly made this request of Burns, only that he “heard” that
Gagnon was going to get into a fight that day with an unidentified co-
combatant. Without any allegations of facts to establish that Gagnon and
James Newsome were present on the school premises and under Burns’
control or custody from 9:00 to 11:00 a.m. on December 14, 2009, that

Burns was told the time or place of the alleged incident, and/or that the

15



alleged incident would occur on school property, that Burns was aware of
the location or time of the incident or present at that location at the time of
the incident, or that Gagnon ever desired or requested the services of
Burns for protection from Newsome, Burns had no special relationship with
James Newsome or Gagnon and no duty to protect to Gagnon from James

Newsome. See, generally, Burdette, 244 Va. 309, 412 S.E.2d 419;

Kellerman, 278 Va. at 478, 684 S.E.2d 786; Marshall, 239 Va. 315, 389

S.E. 2d 902.

1(B). Burns was entitled to common law sovereign immunity and
the immunities provided by VA. Cope ANN. § 8.01-220.1:2.

1(B)(1). Burns was entitled to common law sovereign
immunity.

Assistant principals, such as Burns, are entitled to sovereign
immunity pursuant to decisions of the Virginia Supreme Court for acts or

omissions 10 act involving judgment and discretion. Messina v. Burden,

228 Va. 301, 321 S.E.2d 657 (1984); James v. Jane, 221 Va. 43, 267

S.E.2d 208 (1980). Without the doctrine of sovereign immunity, officials
would be fearful and unwilling to carry out their public duties and public
service would be threatened because citizens would be reluctant to take
public jobs. Messina, 228 Va. 301, 306, 321 S.E.2d 657, 659. Unless the

protection of the doctrine extends to some of the people who help run the

16



government, the majority of the purposes for the doctrine will remain
unaddressed. Id. at 308, 321 S.E.2d at 660. If every government
employee is subject to suit, the state could become as hamstrung in its
operations as if it were subject to direct suit. Id. The reason for this is
plain: the state can act only through individuals. |d.

This case is the perfect example of these reasons underlying the
legal rule of sovereign immunity. As a result of this litigation, Burns has
been subjected to three depositions lasting more than eight hours; he has
been required to respond to hundreds of discovery requests and pleadings,
and required to attend dozens of depositions and discovery and evidentiary
hearings, to attend a two-week trial and four post trial hearings, and to
prosecute this appeal. Moreover, the failure to provide immunity for Burns
in this case allows students involved in bullying and fighting, like Gagnon,
to adversely affect the administration of public education and create a fear
of repercussion by every public education teacher and administrator in
Virginia, resulting in the probable loss of administrators and the resistance
by others to pursue a career in teaching or school administration.

This Court has held that the factors to be considered in a
determination of sovereign immunity for a government employee include:

(1) the nature of the function the employee performs; (2) the extent of the

17



governmental entity's interest and involvement in the function; (3) the
degree of control and direction exercised by the governmental entity over
the employee; and (4) whether the alleged wrongful act involved the
exercise of judgment and discretion. 228 Va. 301, 313, citing James v.
Jane, 221 Va. 43, 53, 282 S.E.2d 864, 869 (1980).

In the present action, the parties and the trial court agreed that “[I]n
this matter, only the fourth prong of this test is contested by the Plaintiffs:
whether the act is discretionary or ministerial.” (App. 250.) The April 9,
2010 Order of the trial court also stated that it “[flinds that the act of
notifying security of the reported impending physical altercation or
otherwise investigating the report of Shannon Diaz omitted by Assistant
Principal Burns was a ministerial act. . . . Upon consideration whereof, the
Court OVERRULES AND DENIES the Demurrer and Plea In Bar.” (App.
250-257.)

The decision of the trial court is contrary to the decision of this Court

in Banks v. Sellers, 224 Va. 168, 173, 294 S.E.2d 862, 865 (1982). In

Banks, this Court stated as follows:

Our analysis of the statutes, constitutional provisions, and
precedents convinces us that a division school superintendent is
a supervisory official who exercises powers involving a
considerable degree of judgment and discretion. Under the
circumstances of this case, we hold that the division
superintendent is entitled to sovereign immunity.
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When the duties of the division superintendent and the
high school principal are compared, it is apparent and that the
principal is, for his school, essentially a counterpart of the
superintendent. Although fundamental authority is diminished
and restricted, the function is very similar. The principal stili
performs a large number of discretionary and managerial
functions in the school and, therefore, is entitled to the same
immunity. Id. at 173, 294 S.E.2d at 865.

Banks concerned facts almost identical to the facts alleged in this
case. In Banks, both the superintendent of the school division and the
principal of the school were held to be immune when one high school
student was stabbed by another high school student. 224 Va. at 169, 294
S.E.2d at 863.

This decision of the trial court is also contrary to this Court’s decision

in Lentz v. Morris, 236 Va. 78, 82, 372 S.E.2d 608, 610 (1988):

The governmental entity employing the teacher, the local
school board, has official interest and direct involvement in the
function of student . . . supervision, and it exercises control and
direction over the employee through the school principal. See,
e.g. VA. Const. Act. VI, § 7 (“The supervision of schools in
each school division shall be vested in a school board . . . ."); ..
. Code § 22.1-293 (school board employs principal who “shall
be responsible for the administration of and shall supervise the
operation and management of the school . ...")

Consequently, the Messina test, given the purposes
served by the doctrine, mandates immunity for the defendant.
If school teachers performing functions equivalent to this
defendant are to be hauled into court for the conduct set forth
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by these facts, fewer individuals will aspire to be teachers,
those who have embarked on a teaching career will be
reluctant to act, and the orderly administration of the school
system will suffer, ali to the detriment of our youth and the
public at large.

In applying the James v. Jane test in Lentz, this Court determined

that even a high school physical education teacher was entitled to immunity
for acts of simple negligence because the employee was “performing a
vitally important public function as a school teacher.” 1d. at 82, 372 S.E.2d
at 610. In Lentz, the Court stated that “a teacher's supervision and control
of a physical education class, including the decision of what equipment and
attire is to be worn by the student participants, clearly involves, at least in
part, the exercise of judgment and discretion by the teacher.” Id. at 83, 372
S.E.2d at 611.

The Gloucester County School Board, which employed Burns as an
assistant principal, had an interest and direct involvement in student
instruction and supervision, and exercised control and direction over Burns.
Va. Const. art. VIlI, § 7 states that, “The supervision of schools in each
school division shall be vested in a school board . . . .” Moreover, VA. CODE
ANN. § 22.1-293 (Michie 2011) states that a school board employs a
principal who “shall be responsible for the administration of and shall

supervise the operation and management of the school.” As one of the
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employees responsible for the administration, operation and management
of Gloucester High School, Burns used his judgment in undertaking these
alleged activities and had immunity for any omission to act which
constituted simple negligence. Messina, 228 Va. 301, 311-312, 321 S.E.2d
657, 662-663 (1984).

Gagnon alleges in the Amended Complaint that Burns “...was at all
pertinent times and is now an Assistant Principal of Gloucester High
School...” ; that he “...ministerially was acting within the scope of his
employment , agency and/or other relation as an Assistant Principal of
Gloucester County School Board ..., with actual, apparent, and/or
ostensible authority and responsibility for GHS student discipline and
safety...”; and that “...as such, and because he could and should have
anticipated the . . . harm... and ...taken charge . . . to protect the Plaintiff,
Gregory Joseph “Greg” Gagnon....” (Amended Complaint paragraphs 6
and 7, App. 76-77.) Gagnon further alleges that Burns was negligent in:

[flailing to implement necessary and appropriate policies,

procedures, protocols, and/or practices towards . . . student-on-

student fights . . . and [flailing under the circumstances to timely
and effectively notify, warn, chaperone, monitor, secure and/or
otherwise safeguard and protect Plaintiff, Greg Gagnon,

including particularly without limitation of, from and against
Defendant, James S. Newsome, Jr.

(App. 78.)
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In analyzing the allegations of the Amended Complaint, the facts, not
the conclusory allegations, alleged by Gagnon are controlling. Kellerman,
278 Va. at 484, 668 S.E.2d. at 788. Gagnon’s factual allegations clearly
admit the discretionary nature of Burns’ omission to act. These allegations,
taken with the applicable statutes, constitutional provisions, and
precedents, clearly establish the discretionary nature of Burns’ judgment
not to act under the circumstances of the present case. Even the trial
judge observed this discretionary decision by Burns during the December
16, 2009 hearing, “I understand that he [Burns] had to make some
decisions about what was important to be done at that specific time.” (App.
636-637.) Burns’ decision not to act was clearly an exercise of judgment or
discretion by Burns and did not constitute a ministerial act. Gagnon'’s
allegations against Burns all arise out of and/or relate to duties which
involve judgment and discretion imposed upon Burns by virtue of his
position as a high school vice principal in Virginia pursuant to VA. CODE
ANN. § 22.1-293. Burns enjoys sovereign immunity for his decision not to

act pursuant to these duties. See, generally, Lentz, 236 Va. 78, 372 S.E.2d

608; Messina, 228 Va. 301, 321 S.E.2d 657; Banks, 224 Va. 168, 294

S.E.2d 862.
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1(B)(2). Burns was entitled to the statutory immunity
provided under VA. CODE ANN. § 8.01-220.1:2.

Burns, as a school employee of the Gloucester County School Board,
is also statutorily immune from all allegations of the Amended Complaint
regardless of whether or not they constitute ministerial acts pursuant to VA.
CoDE ANN. § 8.01-220.1:2(A) and (B), which state as follows:

A Any teacher employed by a local school board in the

Commonwealth shall not be liable for any civil damages for any

acts or omissions resulting from the supervision, care or

discipline of students when such acts or omissions are within

such teacher's scope of employment and are taken in good

faith in the course of supervision, care or discipline of students,

unless such acts or omissions were the result of gross

negligence or willful misconduct.

B. No school employee . . . shall be liable for any civil

damages arising from the prompt good faith reporting of alleged

acts of bullying or crimes against others to the appropriate

school official in compliance with specified procedures.

VA. CODE ANN. § 8.01-220.1:2 (Michie 2011).

Under this statute, Burns is entitled to immunity from all civil liability
for Gagnon’s claims of simple negligence regardless of whether or not the
omissions to act constitute discretionary acts because they arise out of and
relate to omissions to act involved in the “supervision, care or discipline of
students” within the scope of employment of Burns, as well as “reporting of

alleged acts of bullying or crimes against others . . ..” VA. CODE ANN. §

8.01-220.1:2(A),(B) (Michie 2011). Under current Virginia law, immunity of
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all school personnel, including Burns, for acts of simple negligence has
been codified in VA. CODE ANN. § 8.01-220.1:2 (Michie 2011).

Although paragraph A of Va. CODE ANN. § 8.01-220.1:2 (Michie 2011)
only expressly refers to teachers and not school employees, Travis Burns,
as a principal, is entitled to this immunity from all civil liability under this
paragraph because “teachers” have been defined to include principals by

the Virginia Supreme Court. George Brown v. Tazewell County School

Board, 267 Va. 150, 162 (2004).

“[A] principal is clearly a supervisor of teachers. Thus, a
principal . . . [falls] within the definition of the term “teacher” for
purposes of Part Il! of the State Grievance Procedure.

This conclusion is consistent with the opinion of the
Attorney General. . . [who has] opined “that principals and
supervisors who meet the State Board’s definition of “teacher”
have the same grievance procedure rights . . . as outlined in
[Code] § 22.1-308 . . . The General Assembly has taken no
legislative action to change this statutory interpretation set forth
in this opinion of the Attorney General . . . An “elemental rule of
statutory interpretation . . . that the construction accorded a
statute by public officials charged with its administration and
enforcement is entitled to be given weight by the Court.”

Id. at 163, 591 S.E.2d at 677.
The judicial and statutory history of VA. CODE ANN §8.01-220.1.2 is
instructive in interpreting the immunity provided. This Court reversed its

prior ruling in Crabbe v. County School Board, 209 Va. 356, 164 S.E.2d

639 (1968) in Lentz v. Morris, 236 Va. 78, 372 S.E.2d 608 (1988). Thus,
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under current law, “immunity for acts of simple negligence does extend to

teachers.” 16 Michie’s Jurisprudence, Schools § 18, p. 365. “This holding

has since been codified by a statute, enacted in 1997, Id., citing VA. CODE
ANN. § 8.01-220.1:2.

As indicated by the title of this statute and its judicial, legislative, and
reguiatory history, the intent of this statute is to eliminate all civil liability for

Burns in the present action. Frazier v. City of Norfolk, 234 Va. 388, 392

(1987).

For all of the reasons stated hereinabove in Sections 1(A), 1(B)(1)
and 1(B)(2), the trial court’s decisions were plainly wrong and/or contrary to
the evidence in denying Burns’ Demurrer.

2. The trial court erred in denying Burns’ Plea In Bar and Motion for
Reconsideration of Plea in Bar, dated December 18, 2009, because
pursuant to the evidence taken at the hearing on the Plea in Bar,
the evidence was insufficient to establish that Burns had a legal
duty to Gagnon, and because the evidence established that Burns
was entitled to the protections of sovereign immunity under the
common law and under VA. CODE ANN. § 8.01-220.1:2. (App. 138-
147, 152-229, 235-248, 250-251, 572-575, 745-814, 832-839, 843-853,
855-878.)

STANDARD OF REVIEW

The standard of review pursuant to VA. CoDE ANN. § 8.01-680 (2011)

is the “plainly wrong” standard, i.e. that the judgment of the trial court

should not beset aside unless it appears from the evidence that the
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judgment was plainly wrong or without evidence to support it. Mario, 274
Va. at 450, 650 S.E.2d at 694. The decision of the trial court was plainly
wrong and contrary to the evidence in its decisions with regard to
Assignment of Error No. 2 for the reasons stated below:

ARGUMENT AND AUTHORITIES

2(A). The evidence was sufficient to establish that Burns had no
legal duty to Gagnon.

Based upon the same iegal authorities, analyses, arguments, and
applicable decisions by the trial court, set forth hereinabove in the
Argument section to Assignment of Error No. 1(A), the trial court erred in
denying Burns’ Plea In Bar because he had no legal duty to Gagnon. All
applicable legal authorities, analyses, arguments, and applicable decisions
by the trial court set forth under Argument 1(A) are hereby referred to and
incorporated by reference herein.

Burns filed a Plea In Bar to Plaintiffs Amended Complaint, dated
June 16, 2009, in which Burns stated that he had no legal duty to Gagnon
as a matter of law for the allegations of the Amended Complaint; that he
was entitled to sovereign immunity for these allegations; and, that he was
entitled to immunity pursuant to VA. CODE ANN. § 8.01-220.1:2 (A)&(B)
(Michie 2011). (App. 138-142.) In Burns’ Motion For Reconsideration Of

Plea In Bar and Memorandum Of Law In Support Of Motion For
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Reconsideration Of Plea In Bar, dated December 18, 2009, as well as in
his Reply To Plaintiffs’ Amended Motion For Reconsideration And Entry Of
Order, dated January 5, 2010, and in oral argument to the trial court on
December 16, 2009, January 14, 2010, and April 9, 2010, Burns sets forth
all of the arguments and issues related to this plea and these motions.
(App. 152-229, 235-248, 745-772, 832-854, 855-878.)

At the December 16, 2009 evidentiary hearing held on the Plea In
Bar, the only evidence applicable to Burns’ actions at the time of this
incident was his testimony and the introduction of the deposition of Diaz
over the objection of Burns, as stated in the Statement of Facts herein.
There was no evidence introduced during the December 16, 2009
evidentiary hearing on the Plea, that between 2:30 and 11 o'clock a.m. on
December 14, 2006, Gagnon and/or James Newsome were present on
school property or in the custody or control of Burns, that Gagnon
requested Burns to undertake the duty to care for or protect Gagnon or to
investigate the information allegedly “heard” by Shannon Diaz or that Burns
was present at the incident. (Dec. 16, 2009 Hr'g Tr., pp. 20-52, 334-356,
App. 534-535, 537-544, 629-635.) At the time of his report of the possible
altercation, Diaz was being interviewed by Burns and Dr. Beverage for

vandalizing school computers. (App. 578.)
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Without any evidence that establishes that Burns was present
at the incident, that Gagnon and James Newsome were present on
school property and under Burns’ control or custody from 9:00 to 11
o’clock a.m. on December 14, 2006, the time or place of the alleged
incident, that the alleged incident would occur on school property, or
that Gagnon was prevented in any way from acting on his own behalf
or desired or requested any protection, Burns owed no duty to protect

Gagnon as a matter of Virginia law. See, generally, Burdette, 244 Va.

309, 412 S.E.2d 419; Kellerman, 278 Va. at 478, 684 S.E.2d 786;
Marshall, 239 Va. 315, 389 S.E. 2d 902.

2(B)(1) The evidence was sufficient to establish that Burns
was entitled to common law sovereign immunity.

Based upon the same legal authorities, analyses, arguments, and
applicable decisions of the trial court, set forth hereinabove in Argument of
Assignment of Error 1(B)(1), the trial court erred in denying Burns’ Plea In
Bar and Motion For Reconsideration Of Plea In Bar because he was
entitled to sovereign immunity. Burns refers to and incorporates by
reference herein all applicable legal authorities, analyses, arguments, and

applicable decisions of the trial court set forth hereinabove under Argument

1(B)(1).
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At the December 16, 2009 evidentiary hearing held on the Plea In
Bar, the only evidence of Burns’ actions at the time of this incident was his
testimony and the introduction of the deposition of Diaz over the objection
of Burns. The trial court judge acknowledged during the hearing on the
Plea, “I got the point, counsel. | understand that what he [Burns] was doing
did not involve life or limb; that he could have stopped what he was doing.
He had to make some decisions about what was important to be done at
that specific time.” (App. 636-637.)

Burns testified that during the interview with Diaz, he was never told
the nature of the matter, the day or time of this possible altercation, or that
it would occur in approximately one and one-half hours (i.e. at 11:00 a.m.).
He was told that exchanges had occurred on MySpace. Burns wrote down
the name of Gagnon and told Diaz that he would look into the matter, but
undertook his other duties because he did not determine, in his judgment,
that the possible altercation was an immediate concern. (App. 596-603,
688-694.) Burns testified that the did not feel it was necessary to attempt
to contact Gagnon within the one and one-half hour period after the report
of a possible altercation based upon the uncertain information reported by

Shannon Diaz. (App. 662-663.) ltis clear from this evidence that in the
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exercise of his judgment, Burns did not believe that the matter reported by
Diaz was of immediate concern.

This evidence, taken with the applicable statutes, constitutional
provisions, and precedents, clearly establishes the discretionary nature of
Burns’ judgment not to act under the circumstances of the present case.
Burns’ decision not to act was clearly an exercise of judgment or discretion
by Burns and did not constitute a ministerial act. The evidence clearly
established that all of Burns’ actions and omissions 1o act arise out of
and/or relate to duties which involve judgment and discretion imposed upon
Burns by virtue of his position as a high school vice principal in Virginia
pursuant to VA, CODE ANN. § 22.1-293. Burns enjoys sovereign immunity

for his decision not to act pursuant to these duties. See, generally, Lentz,

236 Va. 78, 372 S.E.2d 608; Messina, 228 Va. 301, 321 S.E.2d 657;
Banks, 224 Va. 168, 294 S.E.2d 862.
2(B)(2). The evidence was sufficient to establish that Burns
was entitled to the statutory immunities provided by VA.
CoDE ANN. § 8.01-220.1:2.
Based upon the same legal authorities, analyses, arguments, and
trial court decisions set forth hereinabove in the Argument of Assignments

of Error 1(B)(2) and 2(B)(1), the trial court erred in denying Burns’ Plea In

Bar and Motion For Reconsideration Of Plea in Bar because Burns is
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entitied to the statutory immunities provided by VA. CODE ANN. § 8.01-
220.1:2. Burns refers to and incorporates by reference herein all legal
authorities, analyses, arguments, and trial court decisions cited under
Argument 1(B)(2) and 2(B)(1).

The relevant evidence introduced at the December 16, 2009
evidentiary hearing held on the Plea In Bar is referred to in Argument
2(B)(1). ltis clear from this evidence for the reasons stated hereinabove
that Burns was entitled to the immunities set forth in VA. CODE ANN. § 8.01-
220.1:2 (A) & (B).

For all of these reasons set forth in 2(A), 2(B)(1) and 2(B)(2), the
decisions of trial court in denying Burns Plea In Bar and Motion To
Reconsider Plea In Bar were plainly wrong and contrary to the evidence.
3. The trial court erred in denying Burns’ Motion To Strike The

Plaintiff’'s Evidence made at the trial of this action and the Motion
For Reconsideration Of Plea In Bar And Motion for Entry Of
Judgment In Favor of Burns Notwithstanding Verdict, dated
September 29, 2010, because Burns had no legal duty to protect
Gagnon and/or Burns was immune from liability on the grounds of
common law sovereign and/or statutory immunity under VA. CoDE
ANN. §8.01-220.1:2. (App. 250-251, 338-471, 572-575, 1184-1188,
1197-1199, 1296-1297, 1330-1335, 1379-1406, 1407-1468.)
STANDARD OF REVIEW
The standard of review pursuant to VA. CODE ANN. § 8.01-80 (2011)

is the plainly wrong standard, i.e. that the judgment of the trial court

31



should not be set aside unless it appears from the evidence that the
judgment was plainly wrong or without evidence to support it. Banks v.
Mario, 274 Va. at 450, 650 S.E.2d at 694. The decision of the trial court
was plainly wrong and contrary to the evidence with regard to the
Assignment of Error No. 3 for the reason stated below:

ARGUMENT AND AUTHORITIES

3(A). The evidence was insufficient to establish that Burns owed
any legal duty to Gagnon.

Based upon the same legal authorities, analyses, arguments, and
applicable decisions by the trial court, set forth in these pleadings and
briefs as well as hereinabove in the Argument to Assignment of Error No.
1(A), the trial court erred in denying Burns’ Motion To Strike The Plaintiff's
Evidence, Motion For Reconsideration Of Plea in Bar, and Motion For Entry
of Judgment In Favor Of Defendant Burns Notwithstanding Verdict on the
grounds that Burns owed no legal duty to protect Gagnon. All applicable
legal authorities, analyses, arguments, and applicable decisions by the trial
court, set forth under Argument 1(A) are hereby referred to and
incorporated by reference herein.

The trial court denied Burns’ oral Motion To Strike The Plaintiff's
Evidence, as well as Burns’ written Motion For Reconsideration Of Plea In

Bar And Motion For Entry Of Judgment In Favor Of Defendant Burns
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Notwithstanding Verdict at the trial of this action, and Corrected Brief In
Support Of Motion To Reconsider Plea In Bar And Motion For Entry Of
Judgment In Favor Of Defendant Burns Notwithstanding The Verdict, dated
September 29, 2010. (App. 1185-1188, 1197-1199, 1296-1297,1331-1335,
1379-1406,1409-1414.)

The trial testimony includes no evidence of the location or activities of
James Newsome prior to the incident of December 14, 2006. (Trial Tr. pp.
791-853.) Other than Gagnon’s testimony that he walked his girlfriend,
Shelby Warrant, to class and he went to his computer class at 8:00 a.m.,
the trial testimony also includes no evidence of the location or activities of
Gagnon prior to the incident. (Trial Tr. pp. 1457-1469, 1488-1533, 1567-
1569.)

At the trial of this action, the only evidence applicable to Burns’
actions at the time of this incident was his testimony, the introduction of the
deposition of Diaz over the objection of Burns, and the testimony of the
Superintendent of Gloucester County Public Schools, Dr. Ben Kiser. See
supra, Statement of Facts. Burns testified that he did not know Gagnon, a
senior, or James Newsome, a sophomore, because he primarily dealt with
ninth grade students. (App. 1149-1151.) At the time of his report of the

possible altercation, Diaz was being interviewed by Burns and Dr.
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Beverage for vandalizing school computers. (App. 1138-1141.) There was
no evidence introduced at trial that established Gagnon and James
Newsome were present on the school premises from 9:30 to 11:00 a.m. on
December 14, 2006, and were under Burns’ control or custody, the time or
place of the alleged incident, that the alleged incident would occur on
school property, that Gagnon was prevented in any way from acting on his
own behalf or desired or requested any protection or that Burns was
present at the incident. (Trial Tr. pp. 791-853, 1457-1469, 1488-1533,
1567-1569, App. 1138-1163.) Thus, the evidence introduced at trial was
insufficient as a matter of Virginia law to prove that Burns had a duty to

provide care to Gagnon. See, generally, Burdette, 244 Va. 309, 412 S.E.2d

419; Kellerman, 278 Va. at 478, 684 S.E.2d 786; Marshall, 239 Va. 315,
389 S.E. 2d 902.

Finally, it is important to observe that the jury instructions, as well as
the evidence, introduced at the trial are insufficient as a matter of law to
establish that a special relationship existed between Burns and Gagnon or
James Newsome or that Burns had any legal responsibilities to care for,
supervise or protect the safety of Gagnon as required by Virginia law to
establish a duty of care. The jury was instructed on simple negligence,

only. The jury was never instructed on the general rule of non-liability of a
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public official or any exception based upon the special relationship doctrine
or the Second Restatement of Torts, Section 315(b). (App. 295-298, 1307-
1310.) The jury was never instructed that a special relationship existed
between Burns and Gagnon which provided Gagnon a right to protection
from James Newsome by Burns. Thus, the evidence, as well as the
instructions, is insufficient to establish any duty of care by Burns. See,

aenerally, Burdette, 244 Va. 309, 412 S.E.2d 419; Kellerman, 278 Va. at

478, 684 S.E.2d 786; Marshall, 239 Va. 315, 389 S.E. 2d 902.

3(B)(1) The evidence was sufficient to establish that Burns
was entitled to common law sovereign immunity.

Based upon the same legal authorities, analyses, arguments and
decisions of the trial court set forth hereinabove in the Argument of
Assignment of Error 1(B)(1) and 2(B){1), the trial court erred in denying
Burns’ Motion To Sirike Plaintiff’'s Evidence, Motion For Reconsideration Of
Plea In Bar and Motion For Entry of Judgment Notwithstanding Verdict
because he was entitled to common law sovereign immunity for his actions
or omissions to act which were discretionary. Burns refers to and
incorporates by reference herein all legal authorities, analyses, arguments
and decisions of the trial court set forth under the Argument to Assignments

Of Error 1(B)(1) and 2(B)(1).
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At the trial of this action, the only evidence of Burns’ actions at the
time of the incident was his testimony and the introduction of the deposition
of Diaz over the objection of Burns. Burns testified that during the interview
with Diaz, he learned of a possible altercation that might occur involving
Gagnon and an unidentified boy. He was never told the nature of the
matter, the day or time of this possible altercation, or that it would occur in
approximately one and one-half hours (i.e. after 9:30 and before 11:00
a.m.). Burns was told that exchanges between the two adversaries had
occurred on MySpace. Burns wrote down the name of Gagnon and told
Diaz that he would look into the matter, but undertook his other duties
because he did not determine, in his judgment, that the possible altercation
was an immediate concern and because Diaz did not express it as an
immediate concern. (App. 1138-1164.)

Burns testified that the did not feel it was necessary to attempt to
contact Gagnon within the one and one-half hour period after the report of
a possible altercation based upon the vague information reported by
Shannon Diaz. (App. 1093-1115.) Dr. Kiser’s testimony corroborated the
discretionary nature of the decision not to act made by Burns. (App. 986-
1000.) Burns testified that his decision not to respond to the information

provided by Diaz was his “judgment call” (App. 1156-1161.)
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Plaintiff’'s Hearing Exhibit 3 (App. 1588), Trial Exhibit No. 14 (App.
1699), Defendant’s Hearing Exhibit No. 3 (App. 1607), and Plaintiff's Trial
Exhibit 24 (App. 1713) clearly prove Burns’ primary job responsibilities, that
all of his job responsibilities were directly contracted with the Gloucester
County School Board and a part of the duties Principal Beverage delegated
to him, and that Burns was acting as the School Board’s agent. Under this
coniract, Burns agreed to perform “such pertinent duties . . . as are deemed
necessary by the School Board, Superintendent of Schools, and Principal
for the efficient and successful operation of the school system.” It is for
these contractual and delegated responsibilities of the School Board,
Superintendent, and Principal for which Burns is entitled to sovereign
immunity.

This evidence, taken with the applicable statutes, constitutional
provisions, and precedents, clearly establishes the discretionary nature of
Burns’ judgment not to act under the circumstances of the present case.
Burns’ decision not to act was clearly an exercise of judgment or discretion
by Burns and did not constitute a ministerial act, similar to the discretionary
acts of school officials in the Lentz and Banks matters, supra. The
evidence clearly established that all of Burns’ actions and omissions to act

arise out of and/or relate to duties which involve judgment and discretion
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imposed upon Burns by virtue of his position as an assistant principal in
Virginia pursuant to VA. CODE ANN. § 22.1-293. For these reasons, the
decisions of the trial court were plainly wrong and without evidence to
support them.
3(B)(2). The evidence was sufficient to establish that Burns
was entitled to statutory immunity provided by VA. CODE
ANN. § 8.01-220.1:2.

Based upon the legal authorities and analysis set forth hereinabove in
the Argument to Assignment of Error 1(B)(2) and 2(B){(2), the trial court
erred in denying Burns’ Motion To Strike The Plaintiff’'s Evidence, Motion
For Reconsideration of Plea In Bar and Motion For Entry Of Judgment
Notwithstanding Verdict because he was entitled to immunity pursuant to
VA. CODE ANN. § 8.01-220.1:2. Burns refers to and incorporates by
reference herein all legal authorities and analysis set forth under the
Argument to Assignment of Error Argument 1(B)(2) and 2(B)(2).

The relevant evidence introduced at trial on this issue is referred to in
the Statement of Facts. It is clear from this evidence for the reasons stated
hereinabove, that Burns was entitled to immunity pursuant to VA. CODE
ANN. § 8.01-220.1:2 for his alleged omissions to act.

The trial court’s denial of Burns’ oral Motion To Strike The Plaintiff's

Evidence made at the conclusion of Burns’ evidence and at the time of
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granting jury instructions, as well as Burns’ Motion For Reconsideration Of

Plea In Bar And Motion For Entry Of Judgment In Favor Of Defendant

Burns Notwithstanding Verdict, was plainly wrong and contrary to Virginia

law and the evidence for the reasons stated above in 3(A), 3(B)(1) and

3(B)(2).

4. The trial court erred in denying the Motion In Limine and the
objections of Burns to the admission of the deposition transcript
of witnhess, Shannon Diaz, as evidence at the trial of this matter
and at the evidentiary hearing held on the Plea in Bar because this
deposition was admitted in violation of R. Sup. CT. VA. Rule
4:7(a){(7) and Rule 4:7(a)(4) and the deposition testimony included
hearsay (App. 250-251, 259-262, 338-471, 483-485, 572-575, 706-
714, 800, 808-809, 879-881, 882-908, 1001-1005, 1014-1032, 1381-
1387.)

STANDARD OF REVIEW
The standard of review pursuant to VA. CODE ANN. § 8.01-680
(2011) is the “plainly wrong” standard, i.e. that the judgment of the trial
court should not beset aside uniess it appears from the evidence that
the judgment was plainly wrong or without evidence to support it. Mario,
274 Va. at 450, 650 S.E.2d at 694. The decision of the trial court was

plainly wrong and contrary to the evidence with regard to Assignment of

Error No. 4 for the reasons state below.
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ARGUMENT AND AUTHORITIES

4(A). The Diaz Deposition was inadmissible because Diaz’s

unavailability was not proven and there was no factual finding

made by the trial court of this fact.

Rule 4:7(a)(4) of the Rules of the Supreme Court of Virginia provides
“(4) The deposition of a witness, . . . may be used by any party for any
purpose in any action . . . if the court finds . . . (B) that the witness is at a
greater distance than 100 miles from the place of trial or hearing, or is out
of the Commonwealth.” R. Sup. CT. VA. 4:7(a)(7) (Matthew Bender & Co.,
Inc. 2011).

Counsel for Gagnon objected to the introduction of this deposition in
the December 16, 2009 hearing on the Pleas In Bar on the ground that it
violated Rules 4:1, 4:2, 4:5 and 4:7 and the trial court denied these
objections without making any factual findings of unavailability. App. 709-
710, 800, 808-809. On the Motion in Limine of Burns heard on June 22,
2010 prior to the August 17, 2010 trial, the Court asked if Shannon Diaz
was still unavailable and Gagnon’s counsel replied. “It's my understanding,
Your Honor.” (App. 880-881). However, the understanding of counsel does
not constitute the factual determination of the Court. These objections were

renewed and, without any further factual findings, denied by the trial court

prior to, during, and after the trial. (App 885-908, 1001-1003, 1383-1387).
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In the October 31, 2008 deposition transcript, Diaz testified that he
enlisted in the Air Force on July 2, 2007, was stationed in Georgia, and
scheduled to be deployed in 2009 for active duty outside the U.S.

However, there is no evidence that Diaz was actually located outside of the
Commonwealth or more than 100 miles from the Gloucester Circuit Court
at the time of the hearing on December 16, 2009 and/or during the trial
which occurred August 16, 17, 18, 19, 20, 23, 24, 26, and 27, 2010. {(App.
447, 448, 453, 706-714, 834-838.) Moreover, the trial court never made a
factual finding or determination that Diaz was unavailable, as set forth in
Rule 4:7(a)(4), for the trial of this matter or the December 16, 2009 hearing.
(App. 706-714, 800, 808-809, 880-881, 885-901, 1001-1003.)

For the reasons stated above, the admission of the excerpts of
Shannon Diaz’s deposition transcript at the evidentiary hearing on the Plea
in Bar and trial of this matter was in violation of Rule 4:7(a)(4) because
there was insufficient evidence that Diaz was unavailable and the trial court
never made a factual determination at the evidentiary hearing and/or the
trial that Diaz was unavailable at the time of the December 16, 2009
hearing and/or the August 16, 2010 trial of this action. When the Diaz
deposition was introduced at the December 16, 2002 hearing on the

Defendant’s Plea In Bar, the trial court judge observed, “Mr. Conrad may
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well be right that | shouldn’t have let that in that deposition in the first place,
but | did.” (App. 808-809.)

4(B). The trial court committed error in denying the objections

to the Diaz Deposition on the grounds that they were improperly

admitted into evidence because they constituted hearsay.

At the evidentiary hearing and trial, Burns’ counsel objected to the
deposition excerpts on pages eight, nine, eleven, thirteen, fourteen, and
seventeen on the grounds that substantive references to an affidavit signed
by Diaz constituted hearsay and violated VA. CODE ANN. § 8.01- 404. (App
815, 888-908, 1001-1003, 1014, 1383-1387).These objections were also
denied by the trial court. (App. 885-908, 1001-1003, 1383-1387).

This Court has previously determined that . . . a witness may refresh
his memory from memoranda . . . no matter by what kind of paper the
recollection of a witness is refreshed, if, after being refreshed, he speaks

from a present and existing recollection and not from the source of the

refreshment, his testimony is admissible.” Norfolk & Western Railway Co.

v. Nottingham & Wrenn, Inc., 139 Va. 748, 763, 124 S.E.2d 398, 402

(1924).
In the present case, the designated testimony of Shannon Diaz,
which was introduced at the evidentiary hearing and at trial, included

testimony that this affidavit was shown to and identified by Gagnon’s
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counsel and Diaz. (App. 819-20, 1017, 1018.) Diaz was allowed to testify
that he waited until June 14, 2007, to prepare the affidavit because of fear
of retribution by Gloucester High School. (App. 820, 1018.) Diaz testified
that he had told Principal Beverage that Burns had told Diaz that Burns was
going to get security on it before the fight. (App. 824-825, 1022-1023.)
Moreover, Diaz was shown this affidavit and testified directly from the
affidavit, not his recollection. He testified that he was “drawing a blank,”
and while “looking through [his] affidavit,” testified that Burns said “l wish |
could have done something” and, additionally, Diaz testified “that’s not what
my affidavit says,” and that “[i]t's a hundred percent correct.” (App. 827,
1026.) Diaz testified that after the incident occurred, Brenda Gardner, a
hall monitor, said there was a fight “and | told her that | told Vice Principal
Burns about this already, and she was like, ‘let’s go talk to Dr. Beverage.”
(App. 823-824, 1021-1022.) Diaz testified that “a couple of my fellow
classmates were running to the class saying there was fight at lunch.”
(App. 823, 1021).

All of this testimony constitutes impermissible hearsay which was
prejudicial to Burns, and the trial court was plainly wrong in allowing it in

evidence over the objections of Counsel for Burns. 1d.; Bobinson v.
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Commonwealth, 258 Va. 3, 516 S.E.2d 475 (1999); VA. CODE ANN. § 8.01-

404.

4(C). The Diaz deposition was inadmissible pursuant to Rule
4:7 because it was taken in a prior action involving different
parties.

The admission of the deposition testimony and exhibits of the Diaz
deposition at the trial and at the December 16, 2009 evidentiary hearing
violated Rule 4:7(a)(7) which states as follows:

(a) Use of Depositions. At the trial or upon the hearing of a
motion or an interlocutory proceeding, any part or all of a
deposition, so far as admissible under the rules of evidence
applied as though the witness were then present and testifying,
may be used against any party who was present or represented
at the taking of the deposition or who had reasonable notice
thereof, in accordance with any of the following provisions:

...when there are pending in the same court several actions or
suits between the same parties, depending upon the same
facts, or involving the same matter of controversy, in whole or in
part, a deposition taken in one of such actions or suits, upon
notice to the same party or parties, may be read in all, so far as
it is applicable and relevant to the issue; and, when an action in
any court of the United States or of this or any other state has
been dismissed and another action involving the same subject
matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions lawfully
taken and duly filed in the one action may be used in the other
as if originally taken therefore.

R. Sup. CT. VA. 4:7(a)(7) (Matthew Bender & Co., Inc. 2011). “When
applying our rules, we adhere to the plain language used in the Rule.”

Thornton v. Glazer, 271 Va. 566, 570, 628 S.E.2d 327, 328 (2006).
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This deposition was taken in a former case by Gregory J. Gagnon
and his parents against the Gloucester School Board and Burns. The
deposition of Shannon Diaz was noticed on October 29, 2008, and taken

on October 31, 2008, in the matter of Gregory Joseph Gagnon, et. al v.

Gloucester County School Board and Travis Burns, case number

CLO7000557-00, Gloucester Circuit Court. (App. 447.) James and
Christine Newsome were not parties to the first action. The Gloucester
School Board was a party in the first action but is not a party in the present

action. The present action is entitled Gregory Joseph Gagnon, et al v.

Travis Burns, James S. Newsome, Jr. and Christine B. Newsome, case

number CLO8000572-00, Gloucester Circuit Court. (App. 448.) Itis
important to observe that when the deposition of Shannon Diaz was taken
on October 31, 2008, the present action was not pending because the
original Complaint in the present action was not filed until December 12,
2008. (Record of Appeal, File A, p. 79.) The first action was dismissed by
Non-Suit Order on December 18, 2008. (App. 453.)

The trial court erred in denying the objections of Burns during the
hearing on the Plea In Bar and at the trial to the Diaz deposition pursuant to
Rule 4:7 because this deposition was taken in a prior action, involving

different parties, the present action was not pending when this deposition
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occurred on October 31, 2008, and on that date the aliegations of the
original and Amended Complaint filed in the present action were unknown.
Thus, the introduction of the Diaz deposition in the present action denied
Burns his constitutional rights of due process because at the time of the
Diaz deposition it was impossible for Burns, or his legal counsel, to have
any knowledge or notice of many issues, raised for the first time in these
Complaints, or to defend Burns or cross examine Diaz about any of these
issues. The original Complaint in this action was not filed until December
12, 2008. (Record of Appeal, File A, p. 79). The Amended Complaint was
not filed until May 21, 2009. (App. 76.)

Gagnon’s allegations that Burns was negligent in not anticipating
harm to Gagnon and that he possessed the authority and duty to control
the actions of Newsome and protect Gagnon as set forth in paragraph 6 of
the Amended Complaint (App. 76); Gagnon’s allegations that Gagnon and
James and Christine Newsome were, as students, within the custody,
control and protection of Burns as set forth in paragraph number 7A (App.
77); Gagnon’s allegations relating to Burns’ not asking the name of
Newsome as set forth in paragraph number 11A (App. 77); and, Gagnon’s
allegations of Burns’ alleged ability to control security measures, set forth in

paragraph 11B (App. 77), were not added to Gagnon’s Complaint until the
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Amended Complaint was filed on May 21, 2010 (App. 75), aimost nineteen
months after the taking of the Diaz deposition on October 31, 2008. (App,
216.)

During the evidentiary hearing on the Plea In Bar on December 186,
2009, as well as at subseqguent hearings on the undersigned’s Motion For
Reconsideration, Gagnon’s introduction into evidence of the deposition
transcript of Shannon Diaz was objected to by the undersigned counsel.
(App. 153, 706-714, 800, 808-8092, 834-839, 843-852, 860-878.) The trial
court also denied Burns’ objections and Motion In Limine to exclude the
October 31, 2008 deposition of Shannon Diaz. (App. 260, 483, 880-881.)
The trial court stated, “My ruling [at the December 16, 2009 Plea hearing] is
unchanged. I’'m going to be consistent. Even if I'm consistently wrong. I'm
going to be consistent about that. So as to number 2, it's overruled or
denied.” (App. 881.)

During the first day at trial, Gagnon offered four excerpts of the Diaz
deposition: pp. 5:7-17:18, 24:14-25:13, 32:7-9, and 41:1-43:15. (App.
885-907.) The trial court denied counsel for Burns’ objections to all
portions of this deposition at trial and in his Motion In Limine. (App. 260,

572-574, 880-881, 888-907, 1001-1003, 1383-1387.) The Final Judgment
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Order states that counsel for Burns “preserved his objections to the
deposition under Rule 4:7 and made additional objections.” (App. 573.)
The trial court’s denial of Burns’ objections and its admission of this
deposition as evidence, at the December 16, 2009 evidentiary hearing on
the Plea In Bar and at the August, 2010 trial in the present action, were
plainly wrong and contrary to the evidence in violation of Rule 4:7 of the
Rules of the Supreme Court of Virginia for the reasons stated.
CONCLUSION
In conclusion, for the reasons stated above, Burns requests the
Supreme Court of Virginia to reverse the final judgment entered on January
25, 2011 by the Gloucester Circuit Court in favor of Gagnon and against
Burns in the amount of $1,250,000.00, plus costs and interest, and to enter
final judgment in favor of Burns and against Gagnon. In addition, Burns
requests that all of the following judgments of the trial court be reversed:
(1) the Order entered on April 9, 2011, as amended by the Clarifying
Order, dated June 14, 2011, overruling and denying the Demurrer
and Plea In Bar of Burns and denying Burns’ Motion For
Reconsideration on the same grounds; finding that the act of
notifying school security of the reported impending physical

altercation, or otherwise investigating the report of Shannon Diaz,
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omitted by Burns was a ministerial act; finding that Burns was guilty
of simple negligence in the performance of that ministerial act; and
finding, adjudging, and determining that Burns owed legal duties to
Gagnon, that VA. CODE ANN. § Section 8.01-220.1:2 does not apply
to the matters alleged in the Amended Complaint, and that the
matters set forth in the Amended Complaint are not barred by the
doctrine of sovereign immunity;

(2) the Final Judgment Order, dated January 25, 2011, denying Burns’
motion to strike the evidence of Gagnon, made at the conclusion of
Gagnon'’s trial evidence on August 23, 2011, and entering judgment
in favor of Burns for the reasons stated in his Plea in Bar, Reply to
Plaintiffs Amended Motion For Reconsideration of Plea in Bar, and
in all other briefs filed by Burns and for the reasons stated in the
record; denying the same motions renewed by Burns at trial at the
conclusion of his evidence; and after the return of the jury’s verdicts,
denying Burns’ Motion for Reconsideration of Plea in Bar, Motion for
Entry of Judgment in Favor of Burns Notwithstanding Verdict, a set
forth in the Corrected Brief In Support of Motion To reconsider Plea

In Bar, and in all related briefs and oral argument; and entering
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judgment in favor of Gagnon and against Burns in the amount of
$1,250,000.00, plus costs and interest.

(3) the judgments in both of the aforesaid orders, denying the objections
and motions of Burns and admitting the deposition testimony of
Shannon Diaz on December 16, 2009, at the evidentiary hearing of
the Plea In Bar and on August 17, 2011, at the trial of this matter for

the reasons set forth hereinabove.
Respectfully Submitted,

Travis Burns,

& g f l By Counsel

John A. Conrad (VSB # 17640)

Abbplgale B. Fredrtck (VSB # 46257)
» Conrad Firm
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