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BRIEF OF APPELLEES

COME NOW Appellees, Ted Bowling Construction (hereinafter
collectively referred to as “Statutory Employer”), by and through
its insurer, Virginia Surety Company, by counsel, and respectfully
move this Honorable Court to affirm the decision rendered by the
Virginia Court of Appeals and respectfully submit the following

Brief of Appellees in support thereof.

STATEMENT OF THE NATURE OF THE CASE

The case at bar originated before the Virginia Workers’
Compensation Commission when Alissa M. Thorpe, sole
beneficiary of Matthew Thorpe (hereinafter “Thorpe”) filed a
claim on June 15, 2006 requesting death benefits under the
Virginia Workers’ Compensation Act. Alissa Thorpe alleged that
Thorpe’s death arose out of and in the course of his employment.
The Employer, John Clary t/a JMC Welding was not present for
any evidentiary hearings and therefore, failed to raise any

defense to the 2006 claim. The statu'tory employer, Ted Bowling



Construction (hereinafter “statutory employer”) defended the
claim, arguing that Thorpe was an independent contractor, and
not an employee of John Ciary, and that pursuant to Va. Code §
65.2-306(A)(6), recovery under the Act was barred by his use of
marijuana. The parties did not stipulate to Thorpe's average
weekly wage. Following the hearing, Deputy Commissioner Tabb
authored a letter dated March 24, 2009 to the parties requesting
their input as to whether another hearing would be necessary for
the determination of Thorpe’s average weekly wage since the
evidence on the issue was limited. (Jt. App. 109). The parties
determined that a reconvening of the hearing was not necessary
and instead submitted position statements to address the issue of
Thorpe's average weekly wage. (Jt. App. 115-122).

In an Opinion dated May 19, 2009, the Deputy
Commissioner awarded workers’ compensation benefits to Alissa
Thorpe, finding that Thorpe was an employee of John Clary and
not an independent contractor or casual laborer. (Jt. App. 123-

135). The Deputy Commissioner also found that the statutory



employer did not meet its burden of proving that Thorpe’s use of
a non-prescribed controlled substance barred entitlement to
workers’ compensation benefits pursuant to Va. Code § 65.2-306.
Id. With respect to wages, the Deputy Commissioner ruled that
Thorpe’s pre-injury average weekly wage amounted to $48.08.
Id. As a result of the ruling, Thorpe’'s beneficiary was awarded
compensation benefits at the weekly rate of $48.08 beginning
May 26, 2006 and continuing for 500 weeks. (Jt. 134-135).
Alissa Thorpe filed a Request for Review with the
Commission, assigning error to the Deputy Commissioner’s
holding that Thorpe’ average weekly wage amounted to $48.08.
(Jt. App. 136). On April 27, 2010, the Fuill Commission, by 2-1
vote, affirmed the Deputy Commissioner’'s Opinion, ruling that
Thorpe’s weekly wage was $48.08. (Jt. App. at 158-165). An
appeal of the Opinion of the Full Commission was noted to the
Court of Appeals by Alissa Thorpe on May 26, 2010. (Jt. App.
167-174). The Court of Appeals of Virginia found “no error of law

in the commission’s reascning or any irrationality in its



factfinding” and affirmed the Commission’s ruling on February 1,
2011. (Jt. App. 190-199). Alissa Thorpe filed a Petition for
Reheatring En Banc with the Court of Appeals but it was denied on
the grounds that “there is no dissent in the panel decision, no
member of the panel has certified that the decision is in conflict
with a prior decision of the Court, nor has a majority of the Court
determined that it is appropriate to grant the petition for
rehearing en banc in this case.” (Jt. App. 200-213). On February
21, 2011, Thorpe’s beneficiary noted her appeal to the Supreme
Court of Virginia, which was granted on July 29, 2011. (Jt. App.
214-267).

The Statutory Employer contends that the Court of Appeals
did not err in determining that Thorpe’s average weekly wage
amounted to $48.08 and submits this brief to support its request
for this Honorable Court to affirm the decision of the Court of

Appeals of Virginia.



STATEMENT OF QUESTION PRESENTE

Whether the Court of Appeals correctly affirmed the Virginia
Workers’ Compensation Commission’s decision that the claimant’s

average weekly wage amounted to $48.08 per week.

STATEMENT OF FACTS

In May of 2006, Thorpe owned a business called Alson’s
Ornamental Iron, which specialized in residential ornamental iron
railings. (Jt. App. 48, 66). Eric McMahon (hereinafter
“McMahon”) was an employee of Alson’s Ornamental Iron and
had worked for Thorpe for eight or nine months at the time of the
work accident. (Jt. App. 47, 66). McMahon worked full-time and
earned $10.00 an hour as an employee for Alson’s Ornamental
Iron, (Jt. App. 67). McMahon admitted that he never worked for
the statutory employer, Ted Bowling Construction. (Jt. App. 67).

In May of 2006, John Clary approached Thorpe and
McMahon, with a proposal to complete a job that consisted of

running the roofing and the siding on an “incompiete metal



building”. (3t. App. 48 -49). At the time that John Clary made
the proposal to Thorpe and McMahon, John Clary had scribbled
the number $5000 in soapstone on a table. (Jt. App. 51-52).
John Clary also jotted down the dimensions of the building, which
McMahon guessed to be “40 foot wide by 210 feet in length.” (Jt.
App. 51-52). McMahon confirmed that John Clary scribbled down
the dimensions when he made the offer of $5000 for the two men
to “complete the job.” (Jt. 51-52).
The following testimony was provided at the hearing:

Q. Okay. And did he say how soon he had to have it
done?

A. He said as soon as possible and gave us a deadline of
about a week I believe.

Q. Okay. How much was he going to pay the two of you
to do that?

A. He offered $5000 to the two of us.

Q. All right. How were you and Matthew going to split

that?



A. We were going to split it fifty fifty as equal coworkers.
(Jt. App. 50)....

McMahon testified that if the project had not been finished in
a week, he anticipated that they would have extra time to
complete the job, but would not have received any additional
compensation. (Jt. App. 70). McMahon stated that neither he
nor Thorpe ever signed a contract with John Clary to perform the
construction work. (Jt. App. 77). McMahon did not have any
prior roofing experience and had never done the type of work
requested of John Clary. Id. To McMahon’s knowledge, Thorpe
was also inexperienced in the roofing work requested of them by
John Clary. (Jt. App. 50).

On May 23, 2008, the day after being approached by John
Clary, Thorpe and McMahon began working on the metal building
and worked alongside, “Jesse”, an employee of John Clary. (Jt.
App. 50, 51, 73). According to McMahon, Jesse was not their
supervisor on site, but worked for John Clary, receiving an hourly

wage. (Jt. App. 71).



At the time that Thorpe and McMahon began the
construction for John Clary, McMahon testified that some of the
building was completed, but stated “none of the roof was
complete”, noting that “the screws needed to be filled in and
everything else”. (Jt. App. 78-79). McMahon also testified that
when he arrived on the first day, none of the walls had been done
on the building. (Jt. App. 52). The first day is also when John
Clary had instructed McMahon to start on the back exterior wall
running the wall panels. (Jt. App. 54). On the third and fourth
day, McMahon and Thorpe began working on the roof. (Jt. App.
74-76). McMahon testified that a disabled scissorlift prevented
them from working on the siding. (Jt. 78).

On May 26, 2011, the date of the work accident, McMahon
testified that he and Thorpe had been working on the roof of the
building for approximately two to three hours before Thorpe fell
and fatally injured himself. (Jt. App. 76-77).

At the hearing, McMahon testified that he had been working

for Total Construction Services, a metal building specialist, for the



past year and a half, and had been trained in crawl protection,
certified in manlift operation and worked on metal buildings. (Jt.
App. 93).

After the hearing, due to the limited evidence with respect to
Thorpe’s average weekly wage, the Deputy Commissioner asked
if the parties preferred to have another hearing on that specific
issue. (Jt. App. 109). The parties determined that another
hearing was not necessary and advised the Deputy Commissioner
that position statements on the issue would be submitted instead.
(3t. App. 115-122). No additional evidence was admitted into
evidence with respect to Thorpe’s average weekly wage and the

hearing record was closed upon receipt of the position

statements.

PRINCIPLES OF LAW, ARGUMENT, AND AUTHORITIES

I. The Court of Appeals did not err in affirming
the Virginia Workers’ Compensation
Commission’s decision that Matthew
Thorpe’s average weekly wage amounted to
$48.08, and not $2,500.00 per week.



It is well settled that upon appeal, the Commission’s findings
of fact, based on credible evidence, are conclusive and binding on

this Court. Va. Code § 65.2-706(A); Goodyear Tire & Rubber

Company v. Watson, 219 Va. 830, 833, 252 S.E.2d 310, 312

(1979). If, however, there is no credible evidence to support the
Commission’s findings of fact, its findings are not binding and the
question of the sufficiency of the evidence become one of law. A

& P v. Robertson, 218 Va. 1051, 1053, 243 S.E.2d 234, 235

(1978); Conner v. Bragg, 203 Va. 204, 207, 123 S.E.2d 292, 295

(1962). "“In determining whether credible evidence exists to
support the Commission’s findings of fact, this Court does not
retry facts, reweigh..... the evidence, or make its own

determination of the credibility of the witnesses.” Wagner Enters.

v. Brooks, 12 Va. App. 890, 894, 407 S.E.2d 32, 35 (1991).
The Commission’s determination of a claimant’s average
weekly wage is a question of fact, which if based on credible

evidence will not be disturbed on appeal. Pilot Freight Carriers,

Inc. v. Reeves, 1 Va.App. 435, 441, 339 S.E.2d 570, 573 (1986).
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On appeal, this Court views the evidence in the evidence in the

light most favorable to the prevailing party below. R.G. Moore

Bldg. Corp v. Mullins, 10 Va.App. 211, 212, 390 S.E.2d 788, 788

(1990); Artis v. Ottenberg’s Bakers, Inc., 45 Va. App. 72, 84, 608

S.E.2d 512, 517 (2005).

In the present case, the Virginia Workers’ Compensation
Commission and Court of Appeals correctly determined that
Thorpe’s average weekly wage amounted to $48.08 and not
$2,500.00. The Appellees maintain that the Court of Appeals and
the Virginia Workers’ Compensation correctly applied Va. Code §
65.2-101 to the facts to determine Thorpe’s average weekly
wage. It is undisputed that Va. Code § 65.2-101 defines how an
average weekly wage is calculated. Where a claimant's
employment does not extend over a period of 52 weeks, the
statute mandates that “...the method of dividing the earnings
during that period by the number of weeks and parts thereof
during which the employee earned wages shall be followed.” Va.

Code § 65.2-101(1)(a). The statute continues to state the

11



following:

When, by reason of a shortness of time during which
the employee has been in employment of his
employer... it is impractical to compute the average
weekly wage as above defined, regard shall be had to
the average weekly amount which during the 52 weeks
previous to the injury was being earned by a person of
the same grade and character employed in the same
class of employment in the same locality or community.

Pursuant to Va. Code § 65.-2-101(1)(b):

When for exceptional reasons the foregoing would be
unfair either to the employer or employee, such other
method of computing average weekly wages may be
resorted to as will most nearly approximate the amount

which the injured employee would be earning were it
not for the injury.

Deputy Commissioner Tabb analyzed Va. Code § 65.101 and

considered case law, including Uninsured Employer's Fund v.

Thrush, 255 Va. 14, 496 S.E.2d 57 (1998). In that case, the
claimant/decedent was a pipe layer by trade who was hired to
paint light poles on a car lot. The decedent was hired for one
day, and was expected to work seven hours earning $6.00 per
hour. While working, Thrush fell from a scaffold and died shortly

thereafter. The Commission determined that the decedent’s

12



average weekly wage amounted to $294.00 ($42.00 per day x
seven days), however, the Court of Appeals remanded the matter
for a recalculation of the average weekly wage based on a 40-
hour week. An Award was subsequently entered for an average
weekly wage of $240.00 ($6.00 per hour x 40 hours per week).
The Supreme Court of Virginia noted that the earnings of a
person engaged in similar employ had not been admitted into
evidence and rejected the claimant’s other methods of calculating
his average weekly wage. The Court ultimately remanded the
case, noting that the claimant had been employed only one day
and not a 40 hour week, and directed that the Commission “fix
the amount of compensation payable to Thrush based upon the
actual weekly wage of $42.” Id. at 22, 496 S.E.2d at 61.
The Deputy Commissioner found that Thorpe’s average weekly
wage amounted to $48.08, stating that:

“Here, the Commission is given no other wage guidance

for Thorpe, no evidence of the weekly pay of Jesse,

only that Thorpe and McMahon were to each receive

$2,500.00 for the anticipated one week of work.

Different from Thrush, who was hired for only one day,

Thorpe was hired initiaily for the week, or if necessary

the job....There is no evidence that Thorpe and/or
13



McMahon were averaging $2,500.00 per week before
the accident or that they would be, or had any
expectancy of, so earning that the weeks following May
26, 2006. To isolate this one week’s high pay (with the
unusual hiring incentive circumstances surrounding it)
and now deem that amount a realistic loss ‘were it not
for the injury’ is to do what Larson cautioned against -
exalting ‘some theoretical concept of loss of earning
capacity’ over “a realistic judgment on what the
claimant’s future loss is in the light of all the factors
that are known.” (Jt. App. 133-134).

In affirming the Deputy Commissioner’s decision, the Full
Commission similarly found that Thorpe’s average weekly wage
amounted to $48.08, stating that “we believe that the sum of

$2,500 does not accurately and fairly reflect the claimant’s

average weekly wage.” Thorpe v. John Clary, 10 WC UNP

2288861 (2010). (Jt. App. 158-165). The Full Commission noted
that Thorpe was not compensated weekly or hourly but by the
job, and that he was “hired to work only one job for the employer
and that he was to be paid $2,500 for completing the job.” Id .
The Full Commission also considered the fact that the claimant
had never worked for John Clary before. Id. The Full

Commission considered the claimant having had other

14



employment; however, the Full Commission concluded the
employment was dissimilar to the work being performed for John
Clary and therefore, any earnings from that employment could
not be used to calculate the average weekly wage. Id.

Alissa Thorpe contends that the Court of Appeals and the

Full Commission ignored the facts and rational of Thrush, alleging

that Thrush is factually similar to the case at bar, with the only
the difference being that Thrush was hired for one day, while
Thorpe was hired for one week. Alissa Thorpe has misinterpreted
the evidence in this case and erroneously concludes that Thorpe
was hired for one week. Review of the hearing record clearly
reveals that no evidence was presented by Alissa Thorpe to
indicate that after one week of work, Thorpe and McMahon would
have been relieved of their duties to complete the construction
project. The evidence in this case does reveal however, that John
Clary wanted the construction project completed “as soon as
possible” but that if the work had not been completed in one

week, McMahon and Thorpe would have continued to work

15



without receiving additional compensation. (Jt. App. 70).

Alissa Thorpe suggests that Thorpe’s average weekly wage
should have been determined by following the directive provided
in Va. Code § 65.2-101 which states that

“when the employment prior to the injury extended over a

period of less than 52 weeks, the method of dividing the earnings
during that period by the number of weeks and parts thereof
during which the employee earned wages shall be followed.”
Code Section 65.2-101.
Under this method, Alissa Thorpe argues that Thorpe’s average
weekly wage amounted to $2500.00 if one takes the $2500.00
“earned” by Thorpe and divides it by one week. By employing
this method Alissa Thorpe argues that Thorpe earned an average
of $2500.00 per week prior to the work accident, although the
evidence clearly reveals that Thorpe had never done this work
before, had not received any compensation from John Clary prior
to the work accident, and that he had not anticipated receiving
weekly checks of $2,500.00 in the future from John Clary.

Alissa Thorpe contends that the Court of Appeals reached a

determination that was inconsistent with purposes of the Virginia

16



Workers’ Compensation Act, when it interpreted Va. Code § 65.2-
101 as a tiered formula to determine Thorpe’'s average weekly
wage. We disagree, noting that the Court of Appeals was very
careful to dissect the statute governing the calculation of average
weekly wage and apply the facts of this case to each of the
mandates provided in Section 65.2-101(a) and (b). The Court

concluded that

“the evidence thus falls short of satisfying the first tier of
Code Section 65.2-101 which takes the employee’s earnings over
the previous year and divides it by fifty-two weeks. The claimant
also failed to show the aberrational weekly wage figure would be
a ‘fair and just’ approximation of future loss.” Code § 65.2-101.
The Commission agreed with the deputy commissioner’s views
that this ‘one week’s high pay (with the unusual hiring incentive
circumstances surrounding it)’ did not represent a “realistic
judgment” of Thorpe’s future loss. Equally so, the claimant
presented no evidence establishing - under the second tier of
statutory analysis — the wages earned by a person of the same
grade and character employed in the same class of employment
in the same locality or community.” Code § 65.1-101. Thorpe v.
Clary, 57 Va. App. 617, 627, 704 S.E.2d 611, 615-616 (2011).

It is undisputed that Alissa Thorpe still has not shown or
proven that the claimant’s average weekly wage of $2,500.00
would be a “fair and just” approximation of Thorpe’s future loss.
Instead, Alissa Thorpe attempts to shift her burden to the

17



Statutory Employer, noting that before evidence of the average
weekly wage of a person of the same grade and character
employed in the same class of employment is presented, “the
Respondent must show the $2,500.00 a week would be unfair
and unjust.” We disagree with the Appellant’s contention, noting
that the Court of Appeals in this case reminded us that “at every
step in this tiered decisionmaking process, the burden of proof

rests on the claimant.” Thorpe v. Clary, 57 Va. App. 617, 627,

704 S.E.2d 611, 615-616 (2011), citing Uninsured Employer’s

Fund v. Thrush, 255 Va. 14, 20, 496 S.E.2d 57, 60 (1998). Upon

the claimant alone rests the burden of producing evidence and
persuading the factfinder by a preponderance of the evidence.

See Smith v. Smith, 32 Va. App. 242, 248, 527 S.E.2d 263, 466

(2000)(holding claimant must prove average weekly wage claim
by a “preponderance of the evidence”).

Alissa Thorpe had the opportunity to provide evidence of
earnings for a similarly situated employee, considering that

McMahon testified that he had been working for a meta! building

18



specialist for a year and six months at the time of the hearing (Jt.
App. 93). Interestingly, Alissa Thorpe chose not to obtain the
information for the Commission’s review and consideration. The
Appellant instead argued that Thorpe’s job was dangerous and
very unusual and that is was speculative for the Court of Appeals
to suggest that it was possible to find individuals of the same
grade and character in the same class of employment, and in the
same locality and community. This argument appears
disingenuous when one realizes that Alissa Thorpe’s own witness
was working and had worked for another metal building specialist
at the time of the hearing.

The Statutory Employer contends that both the Full
Commission and Court of Appeals looked to the provisions of Va.
Code § 65.2-101 for guidance as to how Thorpe’s average weekly
wage should be considered in this case. Having applied the initial
two tiers of the statute, the Virginia Workers’ Compensation
Commission correctly deferred to the last tier of Code § 65.2-

101(1)(b), which permits the Commission to employ “such other

19



method of computing average weekly wages may be resorted to
as will most nearly approximate the amount which the injured
employee would be earning were it not for the injury.” Code
Section 65.2 -101(1)(b).

The Court of Appeals agreed with the Commission’s actions,
stating:

“Instead, exercising its statutory power for ‘exceptional
reasons’, Code Section 65.2-101, the commission took the
$2,500 figure, divided it by 52, and awarded benefits accordingly.
The commission’s reasoning relied on straightforward logic: If
the only reliable evidence of Thorpe’s actual wage income during
the hearing preceding the accident was this one-time payment of
$2,500, and no evidence implied that similar payments occurred
before the accident or would likely occur after it, then that figure
was the only baseline the commission could reasonably consider.”
Thorpe v. Clary, 57 Va. App. 617, 628, 704 S.E.2d 611, 616
(2011).

The Statutory Employer argues that the calculation
employed by the Court of Appeals and the Full Commission was
reasonable in this case, where Alissa Thorpe failed to provide any
evidence of earnings from similar employees and failed to provide
any “alternative methodologies” for arriving at Thorpe’s average

weekly wage.

20



The hearing record establishes that John Clary approached
Thorpe and McMahon, and offered $5000.00 to complete work on
a metal building. (Jt. App. 50). While McMahon testified that he
and Thorpe intended to split the proceeds, equally, with each
person receiving $2,500.00, the evidence reveals that no contract
had ever been signed with Clary, outlining the wages to be paid
to each worker or the work to be done. (Jt. App. 50, 77). The
hearing record also establishes that Thorpe had not anticipated
any further employment from John Clary. The Statutory Employer
contends that while the Full Commission considered whether
Thorpe had anticipated any further jobs with John Clary, this fact
alone was not the determinative factor in ruling that Thorpe’s
average weekly wage amounted to $48.08 and not $2,500.00.

The evidence in this case clearly supports the conclusion
that the work with John Clary was a one-time assignment or side
job for which Thorpe would have received $2,500.00 (after
splitting the funds with McMahon). More importantly, McMahon

testified that neither he nor Thorpe would have received any

21



additional compensation had the job taken longer than one week.
Based on this admission alone, the Statutory Employer contends
that the evidence does not prove that the anticipated payment of
$2,500.00 represents one week of work when the job could have
taken longer to complete. Considering the lack of evidence with
respect to the wages of a similarly situated employee, the
absence of evidence indicating that Thorpe and McMahon were
averaging $2,500.00 per week prior to the work accident, and
lack of evidence confirming that the job would have extended
over a period of one week and one week only, the Statutory
Employer contends that the Court of Appeals determination that
Thorpe’s average weekly wage amounted to $48.08 is supported
by credible evidence and should not be disturbed on appeal.
CONCLUSION

Considering the record in its entirety, the Full Commission’s
ruling that Matthew Thorpe’s average weekly wage amounted to
$48.08 and not $2,500.00 is supported by credible evidence and

should be not be reversed. Despite the exceptional facts of this

22



case, the Full Commission and Court of Appeals thoroughly
analyzed the relevant case law and was guided by Va. Code §
65.2-101(1)(b) in determining Thorpe's average weekly wage.
The Statutory Employer contends that application of Va. Code §
65.2-101(1)(b) was clearly appropriate in this case where the
calculations projected in Va. Code § 65.2-101(1)(a) would have
resulted in an average weekly wage that would have been unfair
to the Employer. In this case, both the Virginia Workers’
Compensation Commission and the Court of Appeals calculated
Thorpe’s average weekly using the legal principles mentioned
above, but incorporated the principles of fairness to avoid a result
that would have represented a windfall to Matthew Thorpe’s
beneficiary, placing her in a better economic position than had
Matthew Thorpe not suffered the accident on May 26, 2006.
Given all of the above, the Statutory Employer respectfully
requests that this Honorable Court affirm the decision rendered

by the Court of Appeals on February 1, 2011.
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Respectfully Submitted,
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CERTIFICATE OF SERVICE

Pursuant to Rule 5A:26(e) of the Rules of the Supreme
Court of Virginia, I hereby certify that fifteen copies of The
Appellees Brief, and one electronic copy (via email or CD) have
been hand filed with the Clerk of the Supreme Court of Virginia,
and three (3) copies, and one electronic copy, have been mailed
postage prepaid, to the Attorney of record for the Appeliant, Mr.
Stephen T. Harper, Reinhardt & Harper, PLC, 1809 Staples Mill
Road, Suite 300, Richmond, VA 23230 and John Clary, IJMC
Welding, 18246 White Pine Drive, Milford, Virginia 22514, on this
26" day of September, 2011.

Counsel for the Statutory Employer, does not desire to waive
oral argument.

This brief contains 4185 words, excluding those portions that

by rule do not count toward the word limit.
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By: /

Lybr McHale Pitzpdtrick
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