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¥ OF NORFOLK

100 ST, PAULS BOULEYARD

JUDGE NORFOLK. VIRGINIA 23510

February 4, 2009

Adam Melita, Esquire

City Attorney's Office

900 City Hall Building

810 Union Street

Norfolk, Virginia 23510

Scott Carnes, Esquire Q
Roy, Larsen, Carnes & Romm, P.C. '

109-A Wimbledon Square
Chesapeake, Virginia 23320

RE: Joseph C. Lee v, City of Norfolk
Civil Docket No, CL03-393

Dear Counsel:

As you may recall, & hearing was held on January 29, 2009, on the City’s
Demurrer. At the conclusion of the hearing, having ruled on Count I (Equal Protection
Claim) and I, the Court reserved. its ruling on-the Due: Process Claim also contained in
Count k.

ph 30 the: Amended Complaint,

the -inverse condemuatmn canse of acnon‘.-'r. Jec
‘Complaint.
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Relying upm Tri-County P
City argues that in del:cnnmlﬂg whe 0
this court mast “consult the entise panopiy of predepnvanon and pnstdepnvauou process
provided by the state.” 7d at 436, The City then points to the postdeprivation process
reflected in Lee’s Count II inverse conderonation claim as satisfaction of the due process
requirements of the United States Constitution.

Lee aréues that the Virginia Supreme Court decision in Kifchen v. Newport News,
275 Va: 378 (2008), allows the simultaneous pursuit of both federal and state claims.
However, upon ct.msulenng the posture of the plaintiff in Kifchen and the claims
ed by Lee in this litigation, the Court finds the Kjtchen decision to be inapplicable
m:the determination of the due process issue.

Suniiarly o the, plamuff in [{ ifchen, Lee seeks relief based both on state and

¢leim that Leg's federal due proc&es and equal protection claims are “not ripe” for
consideration; but; that: uﬂdm’ the authority of In_@mx, he cannot, as a matter of law
meke a case for due process deprivation while he is entitled to postdeprivation relief
under his Count IT claim for relief for inverse condemnation.

Consequently, the Demurrer to Lee’s due process claim will be sustained without
leave to amend.

Counsel for the City will prepare an Order consistent with the foregoing.

N\

Sincerely,

s P, Fulton, I}
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