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Introduction

As noted in AMEC’s opening brief, this appeal addresses four primary
issues: (1) whether AMEC gave timely written notice to VDOT of its drilled
shaft, acceleration, and concrete mix criteria claims; (2) whether the
sustained elevated lake levels constitute a differing site condition; (3)
whether AMEC established its entitlement to certain overhead and lost
productivity damages; and (4) whether AMEC is entitled to pre-judgment
interest as an element of its damages.! Through its general verdict, the
trial court found in favor of AMEC on all of these issues.

The Court of Appeals erred in not deferring to the trial court’s findings
of fact inherent in its general verdict, which were supported by the
evidence, and in failing to consider whether the evidence demonstrated
that AMEC gave timely written notice of its claims at the “time of the

occurrence.” Likewise, VDOT’s assignments of cross-error are without

' AMEC is entitled to pre-judgment interest. “Interest is only payable by
statute or contract” on behalf of the Commonwealth. Commonwealth v.
Safe Deposit & Trust Co., 155 Va. 458, 460, 155 S.E. 897, 898 (1930).
Because sovereign immunity for all contract damages has been waived,
the Commonwealth is “as liable for its contract debts as any citizen would
bel,]” including interest. Wiecking v. Allied Medical Supply, 239 Va. 548,
553, 391 S.E.2d 258 (1990).




merit. Because the evidence supported the verdict in AMEC's favor, the
Court of Appeals should be reversed.

Argument

L THE TRIAL COURT’S GENERAL VERDICT IS SUPPORTED BY
LAW AND THE EVIDENCE

After a thirteen-day trial, the trial court rendered a general verdict
awarding AMEC damages. (JA 4374.) That the trial court entered a
general verdict does not limit the weight {0 be accorded to the trial court’s
findings of fact following its review of both the documentary evidence and
testimony. (See JA 3122-26; 4371-72.)

A general verdict “finds\ every essential fact necessary to authorize it.”
Gorman v. Steed, 1 W, Va. 1, 15 (1864)(citing Kincheloe v. Tracewells, 52
Va. 587 (1854)); see also Winn Bros. & Baker v. Lipscomb, 127 Va. 554,
562, 103 S.E. 623, 625 (1920). Consequently, a general verdict should be
upheld “unless the verdict is plainly contrary to the law and the evidence.”
Chesapeake and Ohio Railway Co. v. Meadows, 119 Va. 33, 44, 89 S.E.
244, 247 (1918); see also Sea-Land Service, Inc. v. O'Neal, 224 Va. 343,
355, 297 S.E.2d 647, 653 (1982). |

Through its general verdict, the trial court held that VDOT had timely

written notice of AMEC’s claims, that the sustained elevated lake levels



constituted a differing site condition, and that AMEC had proven all
elements of its damages, including home office overhead and force
account work. ? Because the verdict is supported by law and the evidence,
the Court of Appeals’ decision on these issues should be reversed.

A. Deference Should Be Accorded to the Trial Court’s Finding
of Facts

The factual findings of the trial court are binding on appeal unless
those findings are “plainly wrong or unsupported by the evidence.” Ward v.
Commonwealth, 273 Va. 211, 218, 639 S.E.2d 269, 272 (2007). Moreover,
on appeal, AMEC is entitled to have the evidence, and all reasonable
inferences deducible therefrom, considered in the light most favorable to it.
Riddle v. Barksdale, 194 Va. 766, 769, 75 S.E.2d 507, 509 (1983).

Nonetheless, much of VDOT's brief is taken up with re-arguing the
evidence and making factual assertions purportedly countering the facts
found through the general verdict in AMEC's favor. For example, VDOT
argues that the difficulties with pouring the concrete were caused by

“AMEC’s mix design, equipment and placement procedures, not the

? As fully addressed in AMEC’s opening brief and Brief of the Appellee in
Record No. 091430, contrary to the Court of Appeal’s opinion and VDOT's
contention, AMEC did in fact seek recovery on a force account basis under
§ 109.05 pursuant to both §§ 104.02 and 104.03. (See JA 1881-82, 3519,
4419.)



specification.” (VDOT's Br. at 8.) Yet, evidence supported the trial court’s
determination that it was VDOT's concrete mix design criteria that was
deficient. (JA 226-234, 998-1002.)

VDOT also argues that AMEC “‘recouped or absorbed its homé office
overhead costs by deploying its workforce to unaffected revenue-producing
parts of the Project.” (VDOT's Br. at 13.) However, evidence showed that
AMEC could not recoup the Project’s pro rata share of home office
expense elsewhere, as AMEC was winding down its operations and could
not recoup its costs from other projects. (JA 913-14,1314-1489, 1496-
1662.) Based on the evidence, all of these and other fact issues were
resolved in AMEC's favor by the trial court through its general verdict and
should not have been disturbed on appeal.

B. The Court of Appeals Did Not Consider That Notice Is
Timely When Given at the “Time of the Occurrence”

AMEC does not contend that actual notice is a substitute for written
notice under the Contract or Va. Code § 33.1-386. Neither does AMEC
dispute that the “prior administrative claim” provision of Code § 33.1-386 is
a condition precedent to bringing suit against the Commonwealth.® The

issue is whether the record supports the trial court’s finding that AMEC

3 AMEC did not brief, and hereby affirmatively withdraws assignments of
error 15 and 16.



gave timely written notice of its claims. As to this issue, the Court of
Appeals limited its inquiry to whether written notice was given at the
beginning of the work and did not consider whether the trial court's finding
inherent in its general verdict was supported by evidence of timeliness
under Code § 33.1-386's altemative criterion of the “time of the
occurrence.”

As this Court has noted, determining the “time of occurrence” under
Va. Code § 33.1-386 is a fact intensive inquiry to be made on a case-by-
case basis. Flory v. Commonwealth, 261 Va. 230, 238, 541 S.E.2d 915,
919 (2001); Welding, Inc. v. Bland County Service Authority, 261 Va. 218,
228. 541 S.E.2d 909, 914 (2001). While the Court of Appeals and VDOT
both gave lip service to the statutory phrase, neither addressed the factual
record from which the trial court could and did by its general verdict
conclude that AMEC’s written notice of the drilled shaft claim in 2003 was

made “at the time of the occurrence.” Nowhere in the Court of Appeals’

* On one hand, VDOT indicates that the “Court of Appeals thoroughly and
carefully combed the vast record in this case.” (VDOT’s Br. at 4.) Such a
review of the factual record would reveal all of the documents that
constituted timely written notice to VDOT. On the other hand, citing
Cangiano v. LSH Bldg. Co., 271 Va. 171, 181, 623 S.E.2d 889, 895 (2006),
VDOT accuses AMEC of inviting the Court of Appeals’ error by failing to
cite to each and every document in the record constituting timely written
notice in the Court of Appeals briefing. Cangiano is inapposite, as the

5



opinion does the court engage in the required fact-intensive inquiry to
determine whether there is evidence in the record o support the trial
court's verdict under this trigger of the statute. Instead, the Court of
Appeals focused on the “beginning of the work” and summarily rejected
AMEC’s 2003 written notice of the drilled shaft claim on the grounds it was
made two years after the beginning of the work and after the work was 85%
completed. (JA 4400-01.)° Similarly, the Court of Appeals rejected
AMEC's written notice regarding acceleration as untimely, because it was
submitted to VDOT after the work had already begun. (JA 4404.)

Although “the triggering ‘occurrence’ [may not] be delayed until the
contractor can determine more precisely the monetary impact of the
change,” the occurrence does not arise until “the first indication from the
County or its representative, the engineer, that the proposal for additional
time or money would be denied, would not be honored, would be

disapproved, or would be rejected in whole or in part....” MC/I Constructors

Court concluded that Cangiano invited error by taking successive positions
in the course of the litigation that were “inconsistent” or “mutually
contradictory.” /d. AMEC, by contrast, has consistently contended that it
provided timely written notice of all of its claims and the trial court’s
conclusion on this issue was supported by the evidence. In any event, the
most pertinent documents cited in AMEC's brief were also cited in its briefs
below.

® AMEC does not contend that written notice of the drilled shaft claim was
made at the beginning of the work.



v. Spotsylvania County, 62 Va. Cir. 375, 379 (Spotsylvania County
2003)(cited by VDOT). Moreover, this Court has held that the submission
of the administrative claim at the end of the project may constitute timely
written notice. Flory, 261 Va. at 238, 541 S.E.2d at 919; see also Welding,
261 Va. at 227, 541 S.E.2d at 914. Like the plaintiffs in FT Evans, Inc. v.
Science Museum of Virginia, 61 Va. Cir. 317 (City of Richmond 2002) and
RGA/SSA Architects v. VCU, 61 Va. Cir. 730 (City of Richmond 2002), as
set forth in more detail in its opening brief, AMEC gave written notice of its
claim when a dispute arose regarding compensation.

The language in two of the work orders granting time extensions
stating that the extensions did not entitle AMEC to additional
compensation, (JA 3268-3273), did not trigger notice of a claim. Atthe
time, VDOT’s Engineer had advised AMEC that under the Contract,
compensation for additional time would be addressed at the end of the
Project. (JA 1013-16, 1056-57.) Consistent with this practice, VDOT
requested AMEC on or about June 8, 2004 to prepare a summary of the
outstanding issues for settlement and negotiation purposes. (JA 203-06.)
Thus, contrary to the Court of Appeals’ decision, there is evidence to
support the trial court’s finding that AMEC’s written notices of its claims

were timely.



C. VDOT'S Formal Reguirements for Notice Are Contrary to
Law

VDOT argues that written notice under Code § 33.1-386 must contain
the word “claim” or the words “intent to file or make” a claim. (VDOT’s Br.
at 26.) This is contrary to this Court's holding in both Flory and Welding
indicating that the adequacy of notice should be determined on a case-by-
case basis considering the circumstances established by the record.

Flory, 261 Va. at 238, 541 S.E.2d at 919; Welding, 261 Va. at 228, 541
S.E.2d at 914. The circumstances demonstrate that AMEC’s notice was
adequate.

VDOT contends, for example, that one of AMEC's letters providing
notice of a differing site condition that is “causing serious delays in the
installation of casings” and requesting a review and response f;‘om VDOT
does not constitute adequate notice of a claim. (JA 3159; VDOT's Br. at
27.) Yet under these circumstances, what other rationale would AMEC
have to provide notice of a differing site condition except to claim additional
time and/or compensation. Indeed, earlier in its brief, VDOT cited this
same letter as evidence that AMEC “knew about the notice requirements
and the proper way to comply.” (VDOT’s Br. at 8 n.3.)

VDOT further contends that AMEC was required to give separate



written notice for each of its “13 discrete and separate claims.” (VDOT’s
Br. at 30.) AMEC did not make thirteen discrete claims. Inits
administrative claim, AMEC raised six claims, but identified four primary
claims giving rise to the bulk of its damages»--~différing subsurface
conditions giving rise to the drilled shaft claims, the sustained elevated lake
levels, the boulders, and the concrete mix specification. (See JA 3506-07.)
‘These four claims resulied in a series of inter-related effects and different
elements of damages which were then divided into sub-categories for the
convenience of the court. However, these sub-categories of damages
were never thirteen separate claims.

D. The Sustained Elevated Lake Levels Constitute a Differing
Site Condition

As acknowledged by VDOT, whether conditions differ materially from
those provided in the Contract is a question of fact. Asphalt Roads & |
Materials Co. v. Commonwealth, 257 Va. 452, 458, 512 S.E.2d 804, 807
(1999). Through its general verdict, the trial court found that the sustained
elevated lake levels constituted either or both a Type | or Type |l differing
site condition for which VDOT was responsible, and the evidence supports
this finding. (JA 4371-72.)

VDOT argues that courts in other jurisdictions have concluded that



sustained water levels are not Type | differing site conditions, and that the
sustained elevated lake levels were not a Type |l differing site condition
because they were a “known, predictable condition.” (VDOT Br. at 33-34.)
The cases VDOT relies on, however, are distinguishable. For example,
cases cited by VDOT indicate'that sustained periods of water cannot
constitute Type | differing site conditions because they result from “natural
events” and are “caused by acts of God.” (/d. at 34.)° In contrast, here, the
lake levels were regulated and controlled by the Army Corps of Engineers.
(JA 756-57, 826, 3301-02.)

in Meyers Co., Inc. v. United States, 41 Fed. Cl. 303 (1998), relied on
by VDOT, the court found “as a matter of law" that the sustained periods of
low water did not constitute a Type | differing site condition because the
shallow water was reasonably foreseeable and did not differ materially from
the information provided in the bidding documents. /d. at 309. Here, by
contrast, several witnesses, including VDOT representatives, testified that
the sustained elevated lake levels were unusual. (See, e.g., JA 1240-48,
1290-91, 1417-20, 1508-12, 2985-94.) Moreover, VDOT stated in a 2004

letter that “the lake elevation was higher than could have been reasonably

® Even if the differing site condition was attributable to an act of God, there
“is no force majeure clause in this Contract.

10




anticipated.” (JA 212.) Thus, VDOT's argument that the sustained
elevated lake levels were a “known, predictable condition,” is contradicted
by its own admission and the testimony of its withesses regarding their
review of the Corps’ historical records of the water levels. (See, e.g., JA
2807, Testimony of Peter Wade (*| believe this was well higher than
normal. | think this was—that year of 2003 was substantially higher...|
don't think any of [the past periods of high water] were as high consistently

as this. At that high a level.”})

. VDOT'S ASSIGNMENTS OF CROSS-ERROR ARE WITHOUT
MERIT

Most of VDOT’s assignments of cross-error are addressed, directly or
indirectly, in AMEC’s opening brief. For example, the issue of AMEC’s
compliance with the contractual notice requirement is subsumed in
compliance with the statutory notice provision. Similarly, VDOT's
assignment of error regarding the concrete mix criteria is fully addressed in
AMEC’s argument regarding the adequacy of its notice of that claim, and
the verdict in AMEC’s favor was supported by the evidence. (See JA 226-

234, 998-1002.)

With regard to home office expenses, the evidence showed that

AMEC could not recoup the Project’s pro rata share of home office

11




expense elsewhere, as AMEC was winding down its operations and could
not recoup its costs from other projects. (JA 913-14, 1314-1489, 1496-
1662.) The question of AMEC’s entitlement to home office overhead
damages is indisputably one of fact, and deference should be accorded to
the trial court's findings rendered through its general verdict. Fairfax
County v. Redev. & Housing Auth. v. Wefcester Bros., 257 Va. 382, 391,
514 S.E.2d 147, 152 (1999). Finally, as set forth in AMEC’s opening brief,
the costs associated with constructing Pier 17 Foundation Cap were
incurred as a direct result of VDOT’s direction to AMEC to accelerate the
work. (AMEC Opening Br. at 13; JA 1396-97, 1449-50.)

VDOT’s other assignments of cross-error are likewise without merit.

A. Principles of Accord and Satisfaction Are Inapplicable to
This Case

VDOT relies on Fraass Surgical Mfg. Co., Inc. v. United States, 505
F.2d 707, 712 (Ct. Cl. 1974) for the contention that AMEC was barred from
seeking additional compensation when it agreed to a bilateral contract
modification “without reservation or any indication that AMEC would claim
additional time or money.” VDOT’s contenfion is without merit for two

reasons.

12



First, Fraass is inapposite. The agreement at issue in Fraass
provided that “the adjustment reflected [constituted] the entire equitable
adjustment due the Contractor....” Id. at 711. Here, by contrast, the work
orders stated that the granting of an extension should not be construed as
an admission that compensation was owed by VDOT, but they did not
foreclose that such compensation may be owed. See Laka Tool &
Stamping Co., Inc. v. United States, 639 F.2d 738, 744 (Ct. Cl.
1980)(distinguishing Fraas and holding no accord and satisfaction on
claims in the absence of integration language). Indeed, as noted, VDOT's
Engineer had advised AMEC that compensation would be addressed at the
end of the Project. (JA 1013-16, 1056-57.)

Second, VDOT's argument ignores pertinent Virginia case law. “The
majority of courts considering this question have found that a contract will
not be construed to limit the remedial rights of the contracting parties
unless the intention of the parties to limit the remedy is clearly revealed by
the language of the contract.” Halco Eng’g Inc. v. Commonwealth, 27 Va.
Cir. 111, 113-14 (Fairfax County 1992)(finding that plaintiff's acceptance of
change orders does not necessarily constitute accord and satisfaction as a
matter of law). "There can be no accord and satisfaction unless the debtor

intends the offer as satisfaction of the demand, and such intention is clearly

13



made known to the creditor and accepted by the creditor in accordance
with the debtor’s intention.” Jones Welding & Repair, Inc. v. John Grier
Const. Co., 11 Va. Cir 143, 144 (City of Richmond 1988).

-B. Evidence Regarding the Butcher’s Creek Project Was
Relevant and Properly Admitted by the Trial Court

On appeal, a trial court’s decision to admit or exclude evidence is to
be reviewed under an abuse of discretion standard. John Crane, Inc. v.
Jones, 274 Va. 581, 590, 650 S.E.2d 851, 855 (2007). Although a trial
court does not have discretion to admif clearly inadmissible evidence, “a
great deal must necessarily be left to the discretion of the court of trial, in
determining whether evidence is relevant to the issue or not." /d. The
collateral facts rule is purely a question of relevancy. PTS Corp v.
Buckman, 263 Va. 613, 621, 561 S.E.2d 718, 722 (2002).

The Butcher’'s Creek project was a nearby construction project that
was being completed at the timé the Project was commencing. Given the
proximity and similarities between the projects, the overlap in personnel,
and the common experiences of the contractors with the concrete, (JA
1000-06, 1185-89), it is a fair inference that the concrete mix design criteria
was the cause of AMEC’s damages. Spurlin v. Richards, 203 Va. 984,

989, 128 S.E.2d 273, 278 (1962)(stating that evidence of prior occurrences

14




admissible if they happened at “substantially the same plaée and under

substantially the same circumstances, and had been caused by the same

or similar defects... as those in issue, or by the acts of the same person.”).

Conclusion

For all the foregoing reasons, the decision of the Court of Appeals

should be reversed and the case remanded for disposition in accordance

with the instructions of this Court.
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