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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF
THE SUPREME COURT OF VIRGINIA:

. NATURE OF THE CASE AND STATEMENT OF MATERIAL
PROCEEDINGS

This case involves an aftempt by the trustees of a testamentary
charitable trust to re-write a testator's will in order to alter the trust's
dispositive scheme over the objections of one of the trust's charitable
beneficiaries. This matter came before the Circuit Court of Caroline County
on an Amended Bill of Complaint for Aid and Guidance (“the Complaint”)
brought by Donald H. Newlin and William J. Howell as Executors and
Trustees (collectively, “the Trustees”) under the Will of Miller Hart Cosby
(“Dr. Cosby” or “the Testator”), who died a resident of Caroline County on
March 17, 2004. Dr. Cosby’s will dated March 2, 1998 and a codicil dated
September 25, 2002 (collectively, “the Will’) was admitted to probate on
March 19, 2004,

The issues raised by the Complaint were resolved by settlement
approved by the trial court on April 9, 2009 (“the Settlement’). The
Trustees, in addition to seeking approval of the Settlement, moved the trial
court to divide the charitable remainder unitrust established under the Will

(“the Trust”) and to commute one of the two separate trusts thereby created



(collectively, “the Motions”). On April 9, 2009, without hearing evidence,
the trial court granted the Moctions over the objection of Appellant
Ladysmith Rescue Squad, Inc. (“Ladysmith”), one of the two charitable
remainder beneficiaries of the Trust. The trial court’s rulings had the effect
of modifying the Trust's dispositive scheme in direct contravention of the
Testator’'s explicitly articulated instructions. This appeal followed.
II. ASSIGNMENT OF ERROR

The trial court erred in granting the Trustees’ Motion for Approval of
Division of Trust and the Trustees’ Motion for Approval of Commutation of
Upper Caroline Trust because the court's rulings modified the plain
language of the Testator's Will, were not based on any evidence, and
ignored the applicable law, in that they were contrary to the purpose of the
Trust, materially altered Ladysmith’s rights, and were not based on any
circumstances not anticipated by the Testator.

lll. QUESTION PRESENTED

Did the trial court err by ordering that the Trust established under the
Testator's Will be divided into two trusts and then commuting one of the
two separate trusts thereby created, where the court’'s rulings modified the
plain language of the Testator’'s Will, were not based on any evidence, and

ignored the applicable law, in that they were contrary to the purposes of the



Trust, materially altered Ladysmith’s rights, and were not based on any
circumstances not anticipated by the Testator?
IlV. STATEMENT OF FACTS

Dr. Cosby’s Will establishes the Trust as a charitable remainder
unitrust and specifies that the Trustees are to provide regular
disbursements of cash to a group of individual beneficiaries (“the Unitrust
Beneficiaries”) for their lives, with the remainder of the trust corpus to be
distributed in equal shares to Ladysmith and the Upper Caroline Volunteer
Fire Department (“the Fire Department”) upon the death of the last of the
unitrust beneficiaries. Appendix (“App.”) at 7-8.

At the time of the court’s rulings on April 8, 2009, the Trust corpus
had a value of between five and six million dollars. App. at 116. The
Trustees and the Trust beneficiaries other than Ladysmith desired to
terminate the Trust and disburse all of its assets to the beneficiaries.
Ladysmith, out of respect for the Testator's clearly expressed intentions,
declined to agree to the proposed termination of the Trust.

Accordingly, the Trustees moved the Court to divide the Trust into
two separate trusts, one with the Fire Department as its sole charitable
remainder beneficiary and the other with Ladysmith as its sole charitable

remainder beneficiary. The Trustees’ admitted purpose in doing so was to



partially terminate the Trust in contravention of the express terms of the
Will under which it was established. App. at 31, 63, 107, 108. The Will

grants the Trustees the power to amend the Trust “for the sole purpose of

ensuring that this trust qualifies and continues to qualify as a charitable
remainder unitrust” under federal tax law. App. at 10 (emphasis added).
The Trustees did not argue that their proposed division and commutation of
half of the Trust was necessary to preserve its charitable status.

The trial court granted the Trustees’ Motions. The effect of the trial
court's orders was to allow the Trustees to distribute half of the Trust
corpus outright, eliminate the Fire Department as a Trust beneficiary,
provide for reduced cash distributions for the Unitrust Beneficiaries in the
future, and leave Ladysmith as the sole charitable remainder beneficiary.

V. ARGUMENT
The trial court’s entry of orders dividing the Trust and commuting the
separate trust for the Fire Department had the effect of re-writing the
Testator's Will and was contrary to both the plain meaning of the Will
establishing the Trust and the law governing modification and termination
of trusts.
The Will itself establishes a single, charitable remainder unitrust and

provides that “[ulpon the death of all of’ the Unitrust Beneficiaries, the



“Trustees shall distribute all of the then remaining principal and income of
this trust” to the Fire Department and Ladysmith, “in equal shares, for their
general purposes’. App. at 8.

Because Ladysmith would not consent to termination of the Trust, the
Trustees sought first to divide the Trust into two separate trusts, one with
the Fire Department as the sole charitable remainder beneficiary and the
other with Ladysmith as the sole charitable remainder beneficiary. App. at
29-30. The only purpose for this division was so that the Trustees could
then “seek commutation of the [Fire Department] Trust without affecting the
interest and rights of Ladysmith . . . in the Trust.” App. at 31; see App. at
111.

A. The Trial Court Improperly Divided the Trust.

The trial court granted the Trustees’ motion to divide the Trust, even
though the Uniform Trust Code (“UTC”) allows for division of a trust only “if
the result does not materially impair rights of any beneficiary or adversely
affect achievement of the purposes of the trust” Va. Code Ann. §55-
544.17 (2007). ' Here, the court's approval of the division into two trusts

ignores these statutory requirements.

'The UTC generally applies to trusts created “before, on, or after July 1,
2006 . ..." Va. Code Ann. §55-551.06(AX1). Likewise, the UTC “applies
to judicial proceedings concerning trusts commenced before July 1, 2006,
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First, the division impairs the right of Ladysmith, as a beneficiary, to
have the Trust administered in the precise manner prescribed by Dr. Cosby
in the Will. Ladysmith is one of two charitable remainder beneficiaries to
share equally in a corpus, currently valued at between five and six million
dollars. The range of investment opportunities and risk management
benefits available to the Trustees administering the Trust are necessarily
different from the opportunities and benefits available to the Trustees to
manage a trust of half that size.

Second, because the admitted purpose of the division of the Trust
was to thwart the express desire of the Testator, the division itself must be
found to “adversely affect achievement of the purposes of the trust.” One
of the purposes of the Trust, as explicitly set forth in the Will, was to provide
certain monetary benefits over time to the Unitrust Beneficiaries and only
after the death of all of the unitrust beneficiaries to provide equally for each
of the two charitable beneficiaries. App. at 7-8. The division of the Trust
was designed explicitly to aid in the alteration of this purpose and was

therefore illegitimate.

uniess the court finds that application of a particular provision of [the UTC]
would substantially interfere with the effective conduct of the judicial
proceedings or prejudice the rights of the parties . . . . " Id., §55-
551.06(A)(3). The court made no such finding in this case.
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B. The Trial Court Improperly Commuted One of the Separate
Trusts it had Just Created.

Having improperly granted the Trustees’ motion to divide the Trust in
two, the trial court then granted the Trustees’ motion to commute one of the
separate trusts it had just established. The Trustees suggested, and the
trial court evidently agreed, that, because Ladysmith was not a beneficiary
of the newly-minted separate trust, its objection to that trust's termination
should not be considered. App. at 130, 131.

Prior to enactment of the UTC, a trust could be terminated and the
corpus distributed to the beneficiaries where “(1) the settlor did not express
a contrary intent in the document, and (2) all the beneficiaries concurred in

the demand for termination.” Landmark Communications, Inc. v. Sovran

Bank, N.A., Trustee, 239 Va. 158, 165, 387 S.E.2d 484, 488 (1990) (citing

Schmucker v. Walker, 226 Va. 582, 585, 311 S.E.2d 108, 109-10 (1984);

Telephones, Inc. v. LaPrade, 206 Va. 388, 397, 143 S.E.2d 853, 859

(1965)).

In Landmark, the will establishing the trust at issue “provided that
‘ulpon the death of all beneficiaries . . . the Trust herein created shall
cease and determine.” |d. at 162, 387 S.E.2d at 486. This Court found

that this provision “clearly indicates the tiestator’'s intent that the trust



terminate at no time other than ‘[ulpon the death of all of the unitrust

beneficiaries . . . . " Id. at 165, 387 S.E.2d at 488 (emphasis added).

In the present case, the Will establishing the Trust similarly provides
that “[u]pon the death of all of [the Unitrust Beneficiaries] my Trustees shall
distribute all of the then remaining principal and income of this trust . . . to”
the Fire Department and Ladysmith. App. at 8. During the period of
administration, the Trustees were instructed to “manage, invest and
reinvest the trust assets” and pay the “unitrust amount™ to the Unitrust
Beneficiaries in quarterly installments. App. at 7-8. Moreover, the Trust
provides that the Trustees may “amend this trust in any manner required

for the sole purpose of ensuring that this trust qualifies and continues to

qualify as a charitable remainder unitrust’ for federal tax law purposes.
App. at 10 (emphasis added). All of these provisions indicate that the well-
crafted dispositive scheme laid out by the Testator and drafted by one of
the Trustees clearly indicates the Testator's intent that the Trust not
terminate prior to the death of all Unitrust Beneficiaries. Consequently, the
trial court could not have terminated the entire Trust under pre-UTC
common law.

The trial court, however, determined ‘that the Uniform Trust Act

brought a . . . significant liberalization to the law of Virginia with respect to



trusts and the right for the Court to take certain actions with respect to
those trusts, as well as the right of the beneficiaries to effect changes,
modifications, amendments and even terminations of trusts.” App. at 130-
31. Contrary to the trial court’s observation, the UTC does not grant courts
unfettered discretion to re-write trust instruments to satisfy the desires of
trustees and beneficiaries.

The UTC provides that a court may modify or terminate a trust “if,

because of circumstances not anticipated by the settlor, modification or

termination will further the purposes of the trust.” Virginia Code Ann. §55-
544 12 (emphasis added). “The common law of trusts and principles of
equity supplement [the UTC] except to the extent modified by this chapter
or another statute of the Commonwealth.” Va. Code Ann. §55-541.06. In
the present case, the trial court did not find that circumstances “not
anticipated by the settlor” existed, nor would any such finding have been
justified, as no evidence on this issue was presented. Indeed, the only
allegedly unanticipated circumstance argued by the Trustees in support of
their Motions was that certain beneficiaries “have said: We would rather
have our money today than wait.” App. at 109. Contrary to the Trustees’
assertions, there is nothing in the Will that supports the contention that Dr.

Cosby did not anticipate that the Trust beneficiaries might want their money



up front in derogation of the explicit terms of the Will. Certainly, Dr. Cosby
knew the persons to whom he was leaving his estate. He could readily
have anticipated that some of them might wish to have a single cash
distribution rather than the distributions for which he explicitly provided.
The plain wording of his Will indicates that, regardless of what the Trust
beneficiaries might want, what Dr. Cosby wanted was to provide payments
over time to the Unitrust Beneficiaries and the remainder of the corpus to
the Fire Department and Ladysmith only after the last Unitrust Beneficiary
had died. Accordingly, there was no basis in fact or law for the trial court to
modify or terminate the Trust.

C. The Trial Court’s Actions Improperly Modified the Trust's
Dispositive Provisions.

The Trustees' proposed modification to the Trust, implemented by
means of the relief sought in the Motions, and approved by the trial court,
divided the Trust corpus into two equal shares and provided for an outright
distribution of one of those shares to all the beneficiaries except Ladysmith.
Under this scheme, the Unitrust Beneficiaries would each receive a lump-
sum payment based on estimates of their life expectancies and the
actuarial value of their interests in one-half of the Trust corpus, rather than
periodic payments over the remainder of their lives as required by the Will.

The Fire Department would receive the remainder of the one-half share
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from which the lump sum payments to the Unitrust Beneficiaries had been
deducted. App. at 36. The other half of the original Trust corpus would be
continued in trust, with decreased periodic distributions to the Unitrust
Beneficiaries and a remainder interest in the reduced corpus to Ladysmith
upon the death of the last Unitrust Beneficiary. Ladysmith refused to
consent to this re-writing of Dr. Cosby’'s Will.

A court may not re-write a testator's will simply because some, or
even all, of the beneficiaries do not like what it says. See Va. Code Ann.
§55-544.12. To hold otherwise would mean that no trust must ever be
respected. Regardless of what any or all of a trust's beneficiaries may
desire, the first consideration for a court ruling on a request to amend or
terminate a trust must be the intention of the person establishing the Trust.
Where that intention is clearly articulated in the trust instrument, and no
unanticipated circumstances exist, that first consideration becomes the only
valid consideration. The trial court here ignored the plain wording of the
testator's Will and re-wrote the terms of the Trust for no reason other than
to satisfy the desire of the Trustees and some of the beneficiaries to

substitute their wishes for those of the Testator.
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V. CONCLUSION
For the foregoing reasons, Ladysmith prays that the trial court's
orders of April 9, 2009 dividing the Trust and terminating the separate trust
it had just established for the Fire Department be reversed, and that final
judgment be entered denying the Trustees’ Motions.
Respectfully submitted,
LADYSMITH RESCUE SQUAD, INC.

By: W/ -
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David D. Hopper, Esquire (VSB #30038)
Cook, Heyward, Lee, Hopper & Feehan, P.C.
4551 Cox Road, Suite 210
P.O. Box 3059
Glen Allen, Virginia 23058-3059
Telephone: (804) 747-4500
Facsimile: (804) 762-9608
ddhopper@chlhf.com
Counsel for Ladysmith Rescue Squad, Inc.
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