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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF
THE SUPREME COURT OF VIRGINIA:

I INTRODUCTION

Miller Hart Cosby (“Dr. Cosby") established a single testamentary
trust (“the Trust”) providing for periodic payments to a group of individuals
(“the Unitrust Beneficiaries™) and for equal distribution of the remaining trust
corpus to Appellant Ladysmith Rescue Squad, Inc. (“Ladysmith”) and the
Upper Caroline Volunteer Fire Department, Inc. (“the Fire Department”)
after the death of the last of those Unitrust Beneficiaries.

On motion of Appellees Donald H. Newlin and William J. Howell
(collectively, “the Trustees”), and with the concurrence of Appellees William
Welford Orrock (“Mr. Orrock”) and the Fire Department, the trial court
entered an order dividing the Trust (“the Division Order”) into two separate
trusts, one with Ladysmith as the remainder beneficiary (“the Ladysmith
Trust”) and one with the Fire Department as the remainder beneficiary (“the
Fire Department Trust”).

At the same time, also on the Trustees’ motion, and with the
concurrence of Mr. Orrock and the Fire Department, the trial court entered
an order terminating the Fire Department Trust (“the Commutation Order”).
The effect of these two orders was to re-write Dr. Cosby’s will (“the Will").

No argument raised by the Appellees before the trial court or in their brief



on appeal (“Appellees’ Brief”) justifies altering Dr. Cosby’s detailed, explicit
testamentary plan.
Il. ARGUMENT

By no stretch of the imagination could the Trustees have successfully
argued that the Trust should be amended to allow them to take half the
Trust corpus and distribute it outright for no reason other than the Unitrust
Beneficiaries’ desire for a lump sum payment now, with decreased periodic
payments going forward, and the Fire Department’s desire for immediate
payment on terms different than specified under the Will. See App. at 10

(Will authorizes Trustees to amend Trust “for the sole purpose of ensuring

that this trust qualifies and continues to qualify as a charitable remainder
unitrust” (emphasis added)). Yet this is precisely the result of the trial
court’s entry of the Division Order and the Commutation Order, which were
entered simultaneously for the admitted purpose of obtaining that result.
Appellees would have this Court ignore the substance of the trial
court’s actions and view the Division Order and the Commutation Order
each in isolation, forgetting that the Trustees’ motions seeking those orders
were filed and argued together to achieve the single objective of re-writing

Dr. Cosby’s Will. Equity regards substance over form. Virginia Machinery

& Well Co., Inc. v. Hungerford Coal Co., Inc., 182 Va. 550, 556, 29 S.E.2d




359, 362 (1944). In contrast, Appellees’ arguments are all based on the

elevation of form over substance.

A. Ladysmith Had Standing to Obiject to the Trial Court’s Division
and Commutation Orders.

Appellees argue that because they achieved the re-writing of Dr.
Cosby's Will by means of obtaining two separate orders, Ladysmith has
been deprived of standing to object to their actions. See Appellees' Brief at
10. Thus, according to the Appellees, because the Trustees used the
simple expedient of dividing the Trust into two separate trusts as a
preliminary step toward the ultimate goal of modifying Dr. Cosby's
testamentary plan, Ladysmith lacks “an immediate, pecuniary, and

substantial interest in the litigation, and not a remote or indirect interest."”

Appellees’ Brief at 10 (quoting Nicholas v. Lawrence, 161 Va. 589, 593,

171 S.E. 673, 674 (1993)) (emphasis added).

That Ladysmith has no direct interest in the Fire Department Trust is
irrelevant. Ladysmith’s rights were adversely affected by entry of the
Division Order and the Commutation Order. Prior to the simultaneous entry
of those Orders, Ladysmith, under Dr. Cosby’s Will, had an equal interest
with the Fire Department in the remainder of a charitable trust with a

current value of five to six million dollars. That remainder interest would be



paid over to Ladysmith and the Fire Department in equal shares at the
death of the last of the Unitrust Beneficiaries.

As a result of the division of the Trust and the commutation of the Fire
Department Trust, the Fire Department and Ladysmith would no longer
receive equal treatment. Instead, the Fire Department would receive a
lump-sum distribution of cash, after payments to the Unitrust Beneficiaries
based on a present-value calculation applied to their projected life
expectancies. Ladysmith, on the other hand, would continue to wait to
receive a distribution until the death of the last of the Unitrust Beneficiaries,
who, in the meantime, would continue to receive distributions from the
Ladysmith Trust.

While Appellees may argue that Ladysmith could receive the same
treatment as the Fire Department if it elected to do so, such an election
would be directly contrary to the explicit dispositive scheme set forth in Dr.
Cosby’'s Will. By seeking to divide the Trust and to commute the Fire
Department Trust, the Trustees presented Ladysmith with a dilemma:
either honor the explicit wishes of the testator and receive different
treatment than the Fire Department or participate in shredding Dr. Cosby’s

Will and receive equal treatment with the Fire Department.



Ladysmith has declined to disrespect the testator's explicit
instructions and should not have been forced to choose between being
treated differently from the Fire Department and ignoring the Will.
Ladysmith, as a beneficiary under the Will, demanded that both it and the
Fire Department receive the same treatment explicitly called for in the Will.
See App. at 113, line 22 to 114, line 4. The Trustees, as a matter of law,
have the “duty to deal impartially’ with all the beneficiaries within the

restrictions and conditions imposed by the Trust Agreement.” Fletcher v.

Fletcher, 253 Va. 30, 37, 480 S.E.2d 488, 492 (1997) (emphasis added)

(quoting Sturgis v. Stinson, 241 Va. 531, 534-35, 404 S.E.2d 56, 58

(1991)). Entry of the Division Order and Commutation Order violated

Ladysmith’s right to equal treatment under the explicit terms of the Trust.
Accordingly, Ladysmith has standing to object to entry of those orders.
B. The Trial Court Erred in Ordering Division of the Trust Solely to

Further the Trustees’ Plan to Alter the Terms of Dr. Cosby's
Will.

The Appellees argue that it was proper under Virginia Code section
55-544.17 to divide the Trust into two separate trusts since, taken as an
isolated act, the division would not impair the rights of any beneficiary or
adversely affect achievement of the purposes of the Trust. According to

Comments to the Uniform Trust Code (“U.T.C"), “the more the terms of the



divided trusts diverge from the original plan, the less likely it is that the
settlor's purposes would be achieved and that the division could be
approved.” Comment, U.T.C. §417.

Although the Trustees argued that a “common reason” for dividing a
trust arises when beneficiaries have different desires with regard to
investment of the trust corpus (see App. at 107 line 20 to 108, line 9), they
presented no evidence that in this particular case any such concerns about
investment of the corpus had arisen. See App. at 114, line 21 to 115, line
13.

It was the express intent of the Trustees and all the beneficiaries
except Ladysmith for one of the two divided trusts to terminate immediately
and for distributions to be made based on projected life expectancies and
present value calculations, all in direct contravention of Dr. Cosby's Will.
The Trustees admitted that their purpose in seeking to divide the Trust was
to seek to commute the separate trust for the Fire Department over
Ladysmith’s objection. See App. at 31, 63, 107, 108.

Although the Division Order directed the Trustees to administer the
two trusts it created “under the same terms as the trust under Article Third
of the Wil (App. at 80), the trial court simultaneously entered the

Commutation Order, which approved the dissolution of one of the two



separate trusts it had just created, thereby authorizing the Trustees not to
administer the Fire Department Trust according to the provisions of the
Will. Because entry of the Division Order was merely an intermediate step
toward entry of the Commutation Order, it was designed to, and did,
interfere with the purposes of the Trust by altering the testator's explicitly
articulated dispositive scheme.

C. The Commutation Order improperly Terminated the Fire
Department Trust.

The Appellees argue that the trial court correctly terminated the Fire
Department Trust under Virginia Code section 55-544.12 which provides
that a court may modify or terminate a trust “if, because of circumstances
not anticipated by the settlor, modification or termination will further the
purposes of the trust.” Va. Code Ann. §55-544.12. Although the Appeliees
include in their brief a list of circumstances they now contend Dr. Cosby did
not anticipate (see Appellees’ Brief at 13-14), the Trustees’ counsel
admitted that in this case, the “only” such circumstance “is that the
beneficiaries who have said: We would rather have our money today than
wait.” App. at 109, lines 11-13 (emphasis added).

The Appellees, however, have never explained, let alone presented
evidence, that Dr. Cosby could not have anticipated that some of his

beneficiaries might rather have their money now than wait. Indeed, the



Trustees’ counsel admitted that he could “understand why beneficiaries will
do that. One, they want to handle their own funds and, secondly, they want
to be able to plan for their future.” App. at 109, lines 13-16. Nothing in the
record suggests that Dr. Cosby did not comprehend human nature at least
as well as the Trustees’ counsel and anticipate that some of the objects of
his bounty would rather he had drafted his Will a different way.

Appellees claim that Ladysmith has waived the right to object that the
trial court’s ruling on the Motion to Commute was not supported by any
evidence. See Appellees’ Brief at 14. Appellees’ argument misapprehends
the nature of the inquiry the trial court was tasked with conducting under
Virginia Code section 55-544.12 and attempts improperly to place the
evidentiary burden on Ladysmith.

Appellees are correct that the beneficiaries of the Trust other than
Ladysmith wished to terminate the Trust and that Ladysmith would not
agree. See Appellees’ Brief at 14. That undisputed fact, however, is only
the beginning of the inquiry into whether the Fire Department Trust could
be terminated. For termination to be appropriate under Virginia Code
section 55-544.12, the Trustees needed to show that “because” the desire
of some of the beneficiaries to receive their money now rather than wait

was not actually “anticipated” by Dr. Cosby, termination itself would “further



the purposes of the trust.” Va. Code Ann. §55.544.12. On those points,
Appellees, who were the moving parties, adduced no evidence whatsoever
upon which the trial court could have based a finding of compliance with
the statutory prerequisites.

Indeed, apart from the Will itself and the Trustees’ counsel’s
uncontested factual representation that the other beneficiaries wanted to
receive money now, rather than in the future, the trial court had no factual
basis for its ruling. Despite Ladysmith arguing explicitly that no

unanticipated circumstance had been demonstrated (App. at 111 line 12 to

112, line 12) and that Dr. Cosby’s purposes, as explicitly set forth in his
Will, would not be “furthered” by termination (App. at 112, lines 8-21, App.
at 125, lines 3-21; App. at 126, line 12 to 128, line 11), the ftrial court
terminated the Fire Department Trust.

The trial court did not make any findings concerning the requirements
of Virginia Code section 55-544.12. Instead, from the bench, the trial court
stated that, with respect to the Commutation Motion, “the guide that the
Court follows in its ruling here is the intention of the beneficiaries to each of
the trusts.” App. at 131, lines 17-19. Despite the Appeliees’ claim to the
contrary (Appellees’ Brief at 14), the trial court did not find that the moving

parties had met their burden of proving a circumstance not anticipated by



the testator. Because there was no evidence, no such finding would have
been appropriate.

Likewise, the trial court did not consider whether commutation would,
because of an unanticipated circumstance, further the purposes of the
trust. Instead, the trial court went on o explain, “We think that this, to a

very close extent, carries out the intent of the testator, is within in the scope

of the Uniform Trust Act [sic], and is an appropriate rule to follow.” App. at
132, lines 8-11 (emphasis added). The trial court thus acknowledged that
its ruling resulted in a deviation from the explicit plan of the testator based
only on the desires of the beneficiaries. The Commutation Order was
therefore without any legitimate factual basis and was entered in error.
V. CONCLUSION

Appellees sought and received the trial court’s permission to ignore
the detailed and explicit plan set forth in Dr. Cosby’s Will, based solely on
their wish for more up-front cash than Dr. Cosby provided for them. The
trial court’'s entry of the Division Order and the Commutation Order was

clear error and should be reversed.
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Respectfully submitted,
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