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BRIEF OF APPELLANT

l. ASSIGNMENTS OF ERROR

1. The Circuit Court erred in ruling that the verdict imposing liability
upon Plaintiff, Wintergreen Partners, Inc. ("Wintergreen"), but
exonerating its employees was not inconsistent and that
Wintergreen’s appeal to the Virginia Supreme Court, in which
Defendant, McGuireWoods LLP ("McGuireWoods"), represented
Wintergreen, would have failed even if McGuireWoods had not
committed malpractice.

2. In granting summary judgment to McGuireWoods, the Circuit Court
erred because Wintergreen established the causation element of
its legal malpractice claim under the standards set forth by this
Court in Goldstein v. Kaestner, 243 Va. 169, 413 S.E.2d 347
(1992) (“Goldstein”) by showing that had McGuireWoods not
engaged in malpractice, the judgment against Wintergreen would
have been reversed and a more favorable outcome achieved.

Il. STATEMENT OF THE NATURE OF THE CASE

This is a case of legal malpractice which cost Wintergreen more than
$8.8 million. It is based upon McGuireWoods' representation of

Wintergreen in the appeal of a judgment entered against Wintergreen in a



negligence lawsuit tried in the Circuit Court of the County of Albemarle,
Grigg v. Wintergreen Parties, Inc. (“Grigg’). McGuireWoods failed to timely
file the transcript of the Grigg trial, and this Court dismissed the Grigg
appeal because of this failure.

In the proceedings below, McGuireWoods did not dispute that the
transcript was filed late. In moving for summary judgment and seeking
dismissal of Wintergreen's legal malpractice action, however,
McGuireWoods argued that even if the transcript had been timely filed and
the appeal considered, this Court would not have reversed the Grigg
judgment and entered judgment in favor of Wintergreen. McGuireWoods
contended that this is the standard established by Goldstein for proving
injury for appellate malpractice in Virginia.

The Circuit Court for the City of Richmond entered summary
judgment in favor of McGuireWoods on the element of causation. In doing
so, the court erred in holding that the Grigg verdict was not inconsistent
and would not have been reversed by this Court if Wintergreen's had
appeal been heard. Under a correct reading of this Court's decision in
Goldstein, Wintergreen made a sufficient showing to establish all elements

of Wintergreen's legal malpractice claim against McGuireWoods.



lll. STATEMENT OF MATERIAL PROCEEDINGS BELOW

Because this legal malpractice case involves McGuireWoods’
representation of Wintergreen in the appeal of the Grigg judgment,
Wintergreen sets forth below a review of the material proceedings in the
Grigg case, as well as a statement of the proceedings in the legal
malpractice action against McGuireWoods.

A. The Underlying Dispute

The Grigg case arose out of a skiing accident on Eagles Swoop slope
at the Wintergreen Ski Resort on January 20, 2003. Jessica Grigg (“Grigg”)
was seriously injured while skiing with friends when she collided with a
snow groomer moving up the ski slope behind a snow mobile. Grigg
suffered a severe head injury and sued Wintergreen through her
conservator. (JA at 739—-43).

A jury heard the case in July, 2004. This case was pled and tried
upon the theory that Wintergreen was liable, if at all, solely as a result of
negligent conduct and policies that allowed it in moving the snow groomer
up the slope on which Grigg was skiing.

1. The Amended Motion for Judgment Stemming from
Negligent Operation of the Groomer and Snowmobile.

Grigg pled in her Amended Motion for Judgment that Defendants

Brett Henyon (“Henyon”) and Jeffrey Eimutus (“Eimutus”), employees of



Wintergreen acting within the scope of their employment, were responsible
for moving the groomer up the slope on the night in question and that
"Wintergreen is vicariously liable for any negligent acts" commitied by
them. (JA at 740). Eimutus was in charge of Wintergreen's snowmaking
and snow grooming department. (JA at 1148). Henyon was the senior
management representative on duty at the time of the accident and had
supervisory authority over the staff on the evening in question. (JA at 1158,

1163).

The details of Grigg's negligence claim are set forth in the following
five paragraphs of her Amended Motion for Judgment:

7. While Jessica Grigg was descending Eagles
Swoop, a snowmobile and a snow groomer, both owned by
Wintergreen, were traveling up the slope on Eagles Swoop.
Defendant Henyon was operating the snowmobile and
Defendant Eimutus was operating the . . . snow groomer.

8. Jessica Grigg attempted, in the exercise of due
care, to avoid the snowmobile and snow groomer. She was
able to avoid the snowmobile, but collided with the snow
groomer and suffered serious injuries as described below.

9. The Defendants, their agents, servants, and
employees had a duty to use reasonable care in operating the

ski slopes at Wintergreen, and, specifically, the Eagles Swoop
run.

10. Notwithstanding said duty, the Defendants, their
agents, servants, and employees did then and there so
carelessly, recklessly, and negligently operate said slope as to
permit a snowmobiler {sic) and snow groomer to travel up the



Eagles Swoop ski slope at night, while other skiers were
descending the slope.

11. The Defendants, their agents, servants, and
employees were negligent in that they:

a.  operated a snowmobile on the Eagles Swoop ski
slope while other skiers were descending;

b. operated a snow groomer on the Eagles
Swoop ski slope while other skiers were
descending;

c. failed to properly warn Jessica Grigg and other
skiers of the snowmobile and snow groomer coming
up the hill;

d. failed to properly and adequately train or
supervise their employees to prevent such a
collision from occurring;’

e. failed to follow their own regulations regarding the
movement of a snowmobile and snow groomer on
a ski slope that was open to skiers;

f. failed to properly and adequately illuminate the
snow groomer and snowmobile;

g. operated the snow groomer and snowmobile
without regard to the presence and position of skier
traffic on "Eagles Swoop;" and

h. failed to exercise reasonable care under the
circumstances then and there existing.

(JA at 740—41). (emphasis added).

' At trial, Grigg presented no evidence of inadequate training or supervision
of Wintergreen’s two employees, Henyon and Eimutus, who were moving
the groomer.



In short, Grigg's theory of the case as pled was that Henyon,
Eimutus, and Wintergreen were liable because of the operation of the
snowmobile and the groomer under the conditions existing on the night of
the accident. There were no allegations of negligence on the part of any
specific Wintergreen employee other Henyon and Eimutus and no
allegations of negligence that did not have at its core the operation of the
snowmobile and snow groomer with the conditions then existing on Eagles
Swoop using the warning methods chosen.

2. Grigg's Claims at Trial Focused on the Running of the
Groomer Up the Ski Slope.

At trial, Grigg focused the allegations of negligence on the operation
of the snow groomer. In his opening statement, Grigg's counse! succinctly
stated the theory of the case:

Our position will be that running a groomer and a snowmobile

up an open slope while skiers are coming down, when other

obvious alternatives existed, was not reasonably safe.
(JA at 923).

Grigg’s counsel questioned John Kirchner, Wintergreen's former
director of ski operations, and Jack Roberts, director of mountain
operations, about the Wintergreen policies and procedures for the

movement of snow groomers. (JA at 981-86, 1177-80, 1284-86). The

focus was on that portion of the policy which Henyon and Eimutus were



following in moving the groomer up the slope of Eagles Swoop when the
accident involving Grigg occurred. (JA at 990-992, 1194-1200). That
policy provided, in relevant part, as follows:

Whenever grooming vehicles are required to cross open terrain

to reach the slopes to be groomed, the vehicles will be escorted

by ski patrollers on snow mobiles who will alert guest[s] to the

presence of the approaching vehicles and clear a path for their

safe transport. |
(JA at 1284).

Grigg's suggested alternatives to the procedure used by Henyon and
Eimutus were to have a groomer at each tube park (JA at 926-27, 994), cut
a different path for the groomer (JA at 927), temporarily close the slope at
the lift (JA at 934, 995-1000), or give warnings in addition to those
provided by the equipment lights, escorting snowmobile, whistle, ski lift
pass, and skier's code. (JA at 930-31, 933-34, 1010-12). She also
postulated the existence of "blindspots" (JA at 1023), and that moving the
groomer could be done so that the groomer ran with the ski traffic and not
against it (JA at 296-97), or that the equipment should have been placed
further to the right of the ski slope. (JA at 1025-27).

Every single suggested alternative is inextricably linked to the method

by which Henyon and Eimutus brought the equipment up the slope. Upon

hearing the evidence, the jury made a factual determination that the



methods used, including the warnings given, under the conditions Henyon
and Eimutus faced on the night of the accident were not negligent.

3. Grigg's Expert Testimony as to Liability Focused on the
Operation of the Groomer.

Grigg's focus upon the movement of the snow groomer with which
she collided was emphasized during the testimony of her sole liability
expert, James Isham (“Isham”). Over Wintergreen’s objection, the trial
court found Isham to be "qualified in the area of moving equipment" and
allowed him to testify on that subject. (JA at 1080). Isham opined as to the
safety of moving a groomer up Eagles Swoop as follows:

Q: Mr. Isham, do you have an opinion regarding whether it is

safe to bring a snow groomer up Eagles Swoop when it is
open?

A:  Yes, | do.

[objection omitted]

Q: What is that opinion?

A: My opinion is that it is not safe to bring a snow groomer
up.

* * *

A: Bringing a snow groomer, the largest piece of equipment
that the ski area typically operates, against the direction
of traffic while the ski slope is open and skiers are skiing
down the hill is unquestionably dangerous. It's just like
taking a car the wrong way on a one-way street. People
do not expect that



(JA at 1083-85). Isham further testified that the area of the slope where
the accident happened and the time of day were relevant in his
assessment. He stated that bringing the groomer up after dark was
dangerous because of the darkness and presence of ice. (JA at 1086—88).

That was the extent of the reievant expert testimony. If believed, this
testimony established that it was improper to drive the groomer up an open
slope at night given the conditions on the specific evening in question, and
perhaps regardless of the conditions. That testimony is directly relevant to
the actions of Henyon and Eimutus in moving the groomer up the open
slope that night, i.e. actions the jury found were not negligent. Therefore, 0
the extent Isham’s testimony covered Wintergreen’s policies and
procedures that allowed such movement, they could not have created an
unsafe condition supporting a verdict against Wintergreen alone.? If the

implementation of the policy was not negligent, neither was the policy.

2 The limited nature of Isham's testimony is reflected in the trial court's
ruling permitting him to testify as an expert because "l don't think the jury
has specialized knowledge on moving equipment up ski slopes." (JA at
1083). Except for Wintergreen's policies related to the movement of
“equipment up ski slopes,” Isham did not address any other Wintergreen
policies or procedures or the actions of any employees other than Eimutus
and Henyon.



4. Grigg's Evidence Concerning the Conduct of Henyon and
Eimutus Focused on Moving the Groomer.

Grigg's theory of the case was the subject of an interrogatory answer,
which was read to the jury. Her allegations of negligence rested upon
Henyon's operation of the snowmobile on the night in question while
leading the snow groomer driven by Eimutus up an open slope under the
circumstances of illumination and snow blowing that were present that
night. (JA at 1204-06).

With respect to the conduct and actions of the individual defendants,
Grigg presented evidence that Eimutus was in charge of the department
that operated the snow groomer, that he planned for the possibility of
moving the groomer that night, and that he had authority to turn off the
snowmaker. (JA at 1148). Grigg also presented evidence that Henyon
knew that the slope was open, knew the general terrain, knew the nature
and character of the equipment being used, was the senior manager on
duty that night and had the authority to "stop the acorn lift from running for
a short period of time," "to close a run," and to close the slope. (JA at
1157-61) (quotations at JA at 1160).° Her evidence also established that

alternative slopes were open and lighted, and that if Henyon had radioed

% The only limitation on Henyon's authority to close a slope or stop a lift was
that he could not do so "willy-nilly" because as Henyon testified, "I think |
would lose my job." (JA at 1167-68).

10



the patrollers in the shed to direct traffic away from the moving groomer,
they would have complied. (JA at 1162-64). Thus, Henyon was the
Wintergreen employee who could have taken the various actions that Grigg
claimed should have occurred, and for which Grigg argued Wintergreen
should be vicariously liable.

5.  Wintergreen Made Two Motions to Strike.

Following the presentation of the Grigg case-in-chief, Wintergreen
made a motion to strike Grigg's evidence on the ground that Grigg failed to
establish a prima facie case of negligence. (JA at 1113-20). The motion
was denied. (JA at 1120).

After the close of all the evidence, Wintergreen renewed its motion to
strike, but this time specifically noted that “the plaintiff has failed to make
out a prima facie case of negligence on the part of Wintergreen.” However,
the trial court again denied the motion. (JA at 1220-22).

6. Both Sides Objected to the Grigg Jury Instructions.

The trial court instructed the jury that: “An employer is liable for all
damages proximately caused by the negligence of its employees.” (JA at
1236) (Instruction 10A).

The jury also was instructed that:

11



Wintergreen was an occupant of the property on which
Jessica Grigg was an invitee. An occupant of the
premises has the duty to an invitee:

One, to use ordinary care to have the premises in a
reasonably safe condition for the invitee's use consistent
with the invitation, but an occupant does not guarantee an
invitee's safety; and

Two, to use ordinary care to warn an invitee of any unsafe
condition which the occupant knows, or by the use of
ordinary care should know about, unless the unsafe
condition is open and obvious to a person using ordinary
care for his or her own safety.

If an occupant fails to perform either or both of these
duties, then the occupant is negligent.

(JA at 1238-39) (Instruction 16). Both sides objected to Instruction 186.
Wintergreen's counsel objected "to the giving of any instruction on the
ground that the Court should have granted [Wintergreen's] motion, and
there wouid be no issues to resolve." (JA at 1224). Grigg's counsel also
objected to the instruction as absolving Wintergreen of its duty to use
ordinary care if a hazard is open and obvious. (JA at 1223-24).

The verdict form listed each defendant and provided a place for a
checkmark for the jury to find for or against each defendant. (JA at 1244-
45). There was no instruction that the jury could find against Wintergreen,

yet in favor of the defendant employees.

12



7. Grigg's Closing Argument Focused on Operation of the
Snow Groomer and Snowmobile.

Throughout the trial, Grigg maintained the consistent theme of
negligence in moving the groomer across the ski slope on the specific
evening in question given the particular lighting and snow conditions and
the policies that allowed it. In closing argument, her counsel stated:

And you should be able to be on the siope at
Wintergreen, where they tell you to be, and not have a
bulldozer [i.e., snow groomer] coming up the other way.
(JA at 1250). He continued:
And what is your first reaction to a company bringing a
snow groomer up an open slope, intermediate slope, with
skiers coming down the other way, with a snowmobile
only 60 feet ahead, without telling the people at the top of
the slope or the people coming in from the side that it's
there.
(/d.). Recognizing the practicalities of operating a ski resort, her counsel
acknowledged:
| am not—and | want to be clear about this—indicting the
entire practice of having groomers on slopes. | am saying
there should always be a warning, because | think there's
always a way to warn. But, what | am especially arguing
is that on this slope, with the particular conditions of
this slope, it was just a matter of time.
(JA at 1153-54) (emphasis added).

In sum, Grigg's case from beginning to end focused on the movement

of the groomer and snowmobile and the alleged hazards that were created

13



by the actions of Henyon and Eimutus on the specific night of the accident,
under all of the conditions then existing. As Grigg's counsel emphasized in
his summary of the case focusing upon the defendant employees'
operation of the snowmobile and groomer:
What did that demonstration look like to you? It looked
like a running back going for the goal line. You put the
blockers in front, form the wedge, take it up the field.
They are protecting the groomer, they're not protecting
the skiers.
If you have a blind spot like that, you at least put one
snowmobile to start at the top of the cross-trail, with a
radio, locking up to see if anyone is coming down, see
that it's clear. Go out so you can wave people to the left
in front of the blind spot, and then say to the snow
groomer driver, okay, it's clear, bring it up.
(JA at 1258).

In his rebuttal to Wintergreen's closing argument, Grigg's counsel
continued the theme that the defendant employees were negligent in their
operation of the snowmobile and groomer, expressing his belief that the
individual defendants "were too far out on the slope" when the accident
occurred. Nonetheless, he added that the jury also could find Wintergreen
liable, but not the individual defendants. (JA at 1267). This was the first and

only time during the entire five-day trial that any statement was made that

the jury could find against Wintergreen, but not the individual defendants.

14



Grigg’'s counsel offered no legal or factual rationale to support such a
verdict. /d.

To justify the verdict against Wintergreen only, Grigg’'s counsel
argued in opposition to the motion to set-aside the verdict that “Jay Roberts
stood up here and testified about what he did and didn’t do, and so did Mr.
Kirchner. [The jury] could have found Wintergreen liable for the actions of
those employees.” (JA at 1279). Realizing now that Roberts and Kirchner
testified only about their actions or inactions with respect to Wintergreen'’s
policies and procedures related to moving snow groomers, McGuireWoods
tried in its Opposition to the Petition for Appeal to implicate unnamed
employees committing unspecified negligent actions.

If there are Wintergreen employees other than the defendants,
Roberts and Kirchner, McGuireWoods must identify them and their
negligent acts of commission or omission. Also, if Roberts or Kirchner
were somehow negligent without implicating Wintergreen’s policies and
procedures for the movement of snow groomers, it is time to specify it.

8. Wintergreen Raised Pre- Verdict and Post-Verdict Motions.

Following its deliberations, the jury initially returned a verdict against
Wintergreen in the amount of $8.3 million, but returned no verdict as to

Henyon and Eimutus, although the jury foreman told the court that a

15



decision had been reached as to them. (JA at 1269-72). The court
instructed the jury to continue deliberations as to the individual Defendants.
(JA at 1272). This was the first occasion indicating that the jury would
render an inconsistent verdict, and Wintergreen immediately made a
motion that the verdict was inconsistent. Wintergreen also moved for a
mistrial, or that the jury should be instructed to continue deliberations to
render a consistent verdict. (JA at 1273). The trial judge responded, “[wlell,
| understand that,” (id.) but said "let's see what [the jurors] do." (JA at
1274). Two minutes later, the jury returned a verdict in favor of Henyon and
Eimutus. (JA at 1274-76).

Before the jury was discharged, Wintergreen again challenged the
verdict as inconsistent, and moved the trial court in the alternative to
recommit for further deliberations or for a mistrial. (JA at 1277-79). The trial
court refused to recommit, but sua sponte declined to enter judgment on
the verdict pending briefing and argument on post-trial motions. (JA at
1279-80). Wintergreen moved for a new trial on several grounds, including
the inconsistent verdict, and renewed its motion to strike. (JA at 763-84).

After briefing and argument, the trial court overruled Wintergreen's
motion. As to the inconsistent verdict, Judge Peatross said:

| did look at this and looked at your briefs, and | do find
that instruction 16 [premises liability] enabled the jury to

16



find liability against Wintergreen while exonerating the
employees.

(JA at 845). The trial court entered judgment against Wintergreen on
September 30, 2004. (JA at 853-57).

9. McGuireWoods Failed to File the Trial Transcript.

Wintergreen filed its Notice of Appeal on October 28, 2004 (JA at
858—60), and in its Petition for Appeal, Wintergreen listed four assignments
of error, including the inconsistent verdict. (JA at 867).

On October 28, 2004, McGuireWoods filed a Corrected Notice of
Appeal stating that the trial transcript had been filed. (JA at 861-62). At the
time McGuireWoods made this representation, the trial transcript of the
Grigg trial proceedings had not, in fact, been filed. (JA at 140). Apparently,
McGuireWoods failed to verify that the trial transcript was timely filed before
the deadline of November 29, 2004.

On April 19, 2005, this Court sent a letter to all counsel of record
instructing the parties to file briefs explaining whether the assignments of
error could be heard without the trial transcript. (JA at 141).

On July 7, 2005, this Court dismissed Wintergreen’s appeal because
the trial transcript was not timely filed. (JA at 142). Wintergreen was then
ordered to pay approximately $8.8 million representing the $8.3 million jury

verdict, plus interest and costs. (/d.).
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B. Wintergreen’s Legal Malpractice Action Against McGuireWoods

1. Wintergreen's Filed Suit Against McGuireWoods and
Bowman & Brooke LLP initially.

On July 18, 2007, Wintergreen filed a legal malpractice suit against
Bowman & Brooke LLP and Christopher Spencer (collectively the
“Defendants”) based upon Defendants’ representation of Wintergreen in
the appeal of the Grigg case. (JA at 1-31). In July, 2008, Wintergreen was
granted leave to file an Amended Complaint adding McGuireWoods as a
defendant. Wintergreen filed a Second Amended Complaint on or about
December 19, 2008. (JA at 135—49).

in its Second Amended Complaint, Wintergreen asserted that
McGuireWoods and the other Defendants failed to timely file the transcripts
of the Grigg trial (JA at 139, 140), and as a consequence, the Grigg appeal
was dismissed. (JA at 142). Wintergreen further asserted that “but for” the
negligence of McGuireWoods and the other Defendants, the Supreme
Court of Virginia would have reversed the judgment against Wintergreen
and "Wintergreen would have had judgment entered in its favor in the

underlying Grigg action." (JA at 147).
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2. McGuireWoods' Filed a Summary Judgment Motion and
Wintergreen's Responded.

On January 28, 2009, McGuireWoods filed a Motion for Summary
Judgment seeking dismissal of Wintergreen’s malpractice action on the
ground that Wintergreen could not prove the causation element of its claim.
(JA at 156-66).* In moving for summary judgment, McGuireWoods, relying
upon this Court's decision in Goldstein, argued that in order to establish
causation, Wintergreen had to establish not only that the Grigg judgment
would have been reversed, but that this Court would have entered
judgment in favor of Wintergreen. (JA at 173). McGuireWoods then argued
that the most this Court would have done was to order a new trial, and that
result did not satisfy the Goldstein causation standard. (JA at 174).

Wintergreen filed an opposition to McGuireWoods Motion for
Summary Judgment explaining that the motion should be denied on a
number of grounds. (JA at 289-309). These grounds included that but for
McGuireWoods’ malpractice, this Court would have reversed the Grigg
judgment based upon the inconsistent verdict and entered final judgment in

favor of Wintergreen, and in any event, McGuireWoods' analysis of this

* On March 30, 2009, Wintergreen filed a non-suit order as to Defendant
Bowman and Brooke, LLP. The claims against Christopher Spencer have
been dismissed with prejudice.
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Court's decision in Goldstein is incorrect. (JA at 301). Wintergreen
explained that under a proper reading of Goldstein, it is sufficient for a
plaintiff pursuing a legal malpractice action to demonstrate that the
judgment entered against it would have been reversed but for the
malpractice and a more favorabile result obtained. (JA at 301-02).

3. The Circuit Court Granted Summary Judgment.

The Circuit Court for the City of Richmond heard McGuireWoods’
Motion for Summary Judgment on February 23, 2009, the Honorable
Melvin R. Hughes, Jr. presiding. (JA at 395-469). On March 6, 2009, the
court below issued a letter opinion granting McGuireWoods’ motion. (JA at
727-29). lts opinion addressed only whether this Court would have
reversed the Grigg judgment due to an inconsistent verdict and held that it
would not have done so. (JA at 728-29).

In determining that the Grigg verdict was not inconsistent, the Circuit
Court observed that the Grigg court had instructed the jury on both
respondeat superior and premises liability. The court below noted that
Wintergreen’s counsel objected to the premises liability instruction, but the
instruction was “nonetheless provided to the jury and supports an
independent basis for liability against [Wintergreen] apart from any

negligence of the two co-defendant employees.” (JA at 729). Under these
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circumstances, the court below found that “the appeal would not have
required a reversal as a matter of law and would have failed.” (/d.).
Accordingly, the court below concluded that any negligence or omission by
McGuireWoods in perfecting the appeal “would not have resulted in any
damage to Wintergreen.” (/d.). The court below granted summary judgment
and entered judgment in favor of McGuireWoods, over Wintergreen's
objection, on April 7, 2002 (JA at 730-31). Wintergreen filed a timely Notice
of Appeal on April 22, 2009. (JA at 735-37).

IV. QUESTIONS PRESENTED

1. Given the inconsistency in the verdict against Wintergreen in
the underlying Grigg case in exonerating Wintergreen's employees, but
holding Wintergreen liable, did the Circuit Court err in granting summary
judgment to McGuireWoods in Wintergreen's legal malpractice action?
(Relates to Assignment of Error No. 1).

2. Because absent McGuireWoods’ malpractice, this Court would
have reversed the judgment against Wintergreen and a more favorable
result obtained thereby, did the Circuit Court err in granting summary
judgment to McGuireWoods under the standards set forth by this Court in

Goldstein? (Relates to Assignment of Error No. 2).
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V. ARGUMENT

A. Wintergreen Met the Legal Standard for Malpractice Claims.

To establish a claim for legal malpractice, a plaintiff must show that:
(1} a relationship existed which gave rise to a duty, (2) the attorney
neglected or breached the duty, and (3) the neglect or breach was a
proximate cause of the loss to the plaintiff. Hendrix v. Daugherty, 249 Va.
540, 544, 457 S.E.2d 71, 74 (1995); Simmons v. Miller, 261 Va. 561, 579-
80, 544 S.E.2d 666, 677—78 (2001).

McGuireWoods contested only the third element in its Motion for
Summary Judgment, thereby arguing the motion entirely on the basis that
any neglect or breach of its duty did not cause Wintergreen’s loss. In
Goldstein, this Court stated that the issue of causation in appellate
malpractice is an issue of law and that a plaintiff in a malpractice action
must show it would have prevailed on the appeal but for the malpractice of
the plaintiff's counsel.

In opposing McGuireWoods® Motion for Summary Judgment,
Wintergreen made such a showing, and accordingly, it was error for the

Circuit Court to have ruled otherwise.
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B. The Circuit Court Erred in Finding that the Grigg Verdict Was
Not Inconsistent as a Matter of Law (Assignment of Error No. 1).

The law in Virginia is clear that “where master and servant are sued
together in tort, and the master’s liability, if any, is solely dependent on the
servant’s conduct, a verdict for the servant necessarily exonerates the
master.” Roughton Pontiac Corp. v. Alston, 236 Va. 152, 156, 372 S.E.2d
147, 149 (1988).°

The Grigg verdict was inherently inconsistent as a matter of law. The
jury found that the employees (Henyon and Eimutus) were not negligent in
moving the snow groomer up the ski slope, but that Wintergreen was liable
for Grigg's injuries which resulted from her hitting the groomer while it was
being moved. This conclusion is hopelessly inconsistent with the operative
complaint, the evidence, and the legal theory under which the case was
tried. This Court would have found the verdict inconsistent had
McGuireWoods not committed malpractice.

As demonstrated above, Grigg argued at trial that moving the

groomer and snowmobile across an open slope as was done by Henyon

® See also Rakes v. Fulcher, 210 Va. 542, 549, 172 S.E.2d 751, 757
(1970); Whitfield v. Whittaker Mem. Hospital, 210 Va. 176, 183, 169 S.E.2d
563, 568 (1969); Monumental Motor Tours v. Eaton, 184 Va. 311, 314-15,
35 S.E.2d 105, 106 (1945); Va. State Fair Ass'n. v. Burton, 182 Va. 365,
368, 28 S.E.2d 716, 717-18 (1944); Barnes v. Ashworth, 154 Va. 218, 228-
30, 153 S.E. 711, 713-14 (1930).
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and Eimutus on the evening in question was negligent, and, as a
consequence liability should be imposed on all the Defendants. Grigg also
argued that this was done pursuant io an unsafe policy allowing it. The
jury, however, concluded that the employees were not negligent. Given
Grigg’s theory of the case, the jury’s determination that Henyon and
Eimutus were not negligent should have absolved Wintergreen. It was error
for the Circuit Court to hold that it did not.

In granting McGuireWoods’ summary judgment motion, the court
below did not attempt to defend the verdict on respondeat superior
grounds. Instead, it incorrectly held that the Grigg verdict could be
sustained based on the premises liability instruction (Instruction 16). In
reaching this conclusion, the court below failed to address what evidence, if
any, existed to support a verdict under that instruction. Even when an
instruction allows a jury to reach a certain verdict, there must be evidence
to support that verdict or it cannot stand.

If the Circuit Court had made an assessment of the evidence to
support premises liability, it would have reached the conclusion that there
was no evidence of any unsafe or hazardous condition that did not include
the snow groomer’'s movement up the open slope. This is so because the

basis for holding Wintergreen liable for failing to use ordinary care to
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ensure the safety of the premises was the movement of the groomer by
Henyon and Eimutus onto the open slope where Grigg was skiing.
Although as written, the language of Instruction 16 allowed a jury to render
a verdict against Wintergreen alone, evidence supporting the verdict was
still necessary.

However, separate and apart from the operation of the groomer,
there was no evidence introduced at trial to support such a result. There
was no evidence or argument that Eagles Swoop was unsafe for skiers on
this night absent the movement of the snow groomer. No one testified or
argued that the lighting conditions, the icy slope, the blind spot, or anything
else made it unsafe to ski on Eagles Swoop without the presence of the
SNow groomer.

Thus, given Grigg's theory of the case and the evidence at trial,
Wintergreen could be liable under the premises liability instruction
(Instruction 16) only for (1) failing to use ordinary care to keep the premises
reasonably safe in bringing the groomer up the slope; or (2) failing to use
ordinary care to warn of that unsafe condition, i.e., moving the groomer.
Therefore, if the employees were not negligent in moving the groomer as

they did, Wintergreen could not be liable for aliowing it.
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The operation of the snow groomer was inextricably and indivisibly at
the heart of each one of Grigg’s liability theories against Wintergreen. The
corporate defendant could not be liable for breaching a duty to use ordinary
care in moving the snow groomer up the slope if the actual operation itself
was not negligent. Henyon and Eimutus were Wintergreen on January 20,
2003. They implemented Wintergreen's policy, and if they were not
negligent for implementing the policy, Wintergreen could not be liable for
having the policy.

Further, in absolving Henyon and Eimutus of liability, the jury also
must have found the warnings that were given (to the extent that they were
required) to be sufficient. The uncontradicted evidence at trial was that
Henyon and Eimutus gave numerous warnings. The snowmobile, which
had a headlight and eight foot high orange flag, preceded the groomer. (JA
at 1153-54). Henyon blew a whistle and waved his arms, directing skiers
away from the groomer. (JA at 1133, 1135). The groomer was illuminated
with warning lights. (JA at 1124) (groomer had "[flour headlights plus the
strobe" light in the center). In exonerating Henyon and Eimutus, the jury
must have rejected Grigg’'s argument that additional warnings should have

been given or other actions should have been taken by Wintergreen

employees.
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Thus, under these circumstances, it was wholly inconsistent in logic
and in law for the jury to find Wintergreen negligent absent a finding of
negligence against the individual Defendants. Under Virginia law, that
inconsistency is legally unsustainable, and if Wintergreen’s appeal had
proceeded, this Court would have reversed the judgment on the basis of an
inconsistent verdict. See Roughton Pontiac, 236 Va. at 157 (because jury
verdict exonerated individual defendant, court reversed judgment against
employer).

In concluding otherwise, the court below postulated that the jury could
have found against Wintergreen on Grigg’s theory that it was unsafe to
bring the groomer up the slope because it was icy and poorly lighted,
conditions for which Wintergreen was responsible. (JA at 728).
Nonetheless, the gravamen of such a theory of liability still is moving the
snow groomer up the ski slope under the particular snow and visibility
conditions. If the actions of Henyon and Eimutus in moving the snow
groomer up the slope under conditions that Grigg characterized as being
icy and poorly lit were not negligent, then Wintergreen could not be
negligent for the very same conditions and conduct. Again, there was no
evidence of unsafe conditions on the slope absent the groomer. It was safe

to ski and only the movement of the groomer up the slope changed that.
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The fact that Henyon and Eimutus were acting according to
Wintergreen's directions and policies also cannot be a basis to absolve
them of liability for the operation of the groomer, yet to impose liability on
Wintergreen. This Court held that an agent has a tort liability for injuries to
a third party resulting from the agent's negligent act while acting within the
scope of his employment. Miller v. Quarles, 242 Va. 343, 410 S.E.2d 639
(1991). See also Michie’s Jurisprudence, Agency § 79, at 819 ("The
command of the principal will not justify the agent in committing a trespass,
nor even an apparent wrong. In such a case, both the principal and agent
are liable to the party injured."); 3 Am Jur 2d Agency § 298 ("An agent is
not relieved from liability merely because he or she acted at the request,
command, or direction of the principal.”).

Even if, as Grigg contended, Wintergreen's policy for moving the
groomer allowed an unsafe practice, it was not the policy, in and of itself,
that was involved in the accident. It was the implementation of that policy
by Henyon and Eimutus moving the groomer across the Eagles Swoop
slope that resulted in the accident involving Grigg. Thus, if, as the jury
found, the actions of Henyon and Eimutus were not negligent, then
Wintergreen's promulgation of policies and procedures for moving the

groomer could not form the basis for imposing independent liability.
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An exception to the general rule that an agent is liable for his
negligent conduct, even if he is simply following the orders of his principal,
may arise where the circumstances are not "sufficient to apprise [the agenti]
that he is acting wrongfully in relation to others." Michie's Jurisprudence,
supra (citing Travis v. Claiborne, 19 Va. (5 Munf.) 435 (1817)).° Thus, this
exception requires the agent to be “blamelessly ignorant” of the conditions
leading to liability. See McLaughlin v. Siegel, 166 Va. 374, 377, 185 S.E.
873, 874 (1936). Henyon and Eimutus could not have been “blamelessly
ignorant” of the conditions on Eagle Swoop the night of the accident.

Therefore, this exception has no application to the Grigg case.” Operating

® The Restatement 3d Agency § 7.01, provides an illustration of where an
agent acting within his authority will not be negligent, but the principal will
be, in the situation where a company directs its agent to drive a particular
truck knowing that the truck's brakes do not work, and the agent's duties do
not include brake inspection. Due to faulty brakes, the agent runs a stop
sign and strikes another vehicle. In this situation, the Restatement opines,
the agent will not be liable to the driver of the vehicle that was struck, but
the principal will be. Restatement of the Law, Third, Agency, § 7.01, Ill. 10.

" The facts in Grigg stand in sharp contrast to the situation in Virginia State
Fair v. Burton, 182 Va. 365, 28 S.E.2d 716 (1944), in which the Court held
that a fair association could be liable where a race car lost control and
broke through protective fencing surrounding a racetrack, striking and
killing a spectator. The driver lost control of his car because the right rear
tire had been deflated by a puncture from a large nail or spike of which the
driver was unaware. /d. at 370. The jury found no negligence on the part of
the driver. However, the court found that the fair association could be liable
separate and apart from the driver for failing to discover the loose nails or
spikes on the track which contributed to the accident, for not inspecting the
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the groomer when the slope was too icy and poorly lighted, as Grigg
contended, were circumstances that obviously were not hidden from either
employee.

In sum, because the jury concluded that the operation of the groomer
and snowmobile by the individual Defendants did not breach any duty of
care, notwithstanding any purported icy or poorly lit conditions on the slope,
or a blind spot, then as a matter of law, Wintergreen could not be found
negligent. The Grigg verdict was inherently inconsistent, and it was
reversible error for the Circuit Court to hold otherwise.

C. VWintergreen properly preserved the issue of inconsistent
verdicts for appeal.

McGuireWoods argues in its Brief in Opposition to Petition for Appeal
that the basis for appealing in the underlying case was not properly
preserved as required by Rule 5:25 of the Rules of the Supreme Court of
Virginia. (Br. in Opp. to Pet. at 12—14). This rule requires parties to state
objections with “reasonable certainty at the time of the ruling,” Sup. Ct.

Rules, Rule 5:25. Wintergreen’s counsel met the requirements of this rule

track, and for not providing safety zones and barriers to keep the crowd
back. /d. at 371. In the Grigg case, Henyon and Eimutus, unlike the race
car driver, were aware of the circumstances under which they were moving
the groomer with the snowmobile escort. There was no defect created by
Wintergreen, similar to the nails on the race track, of which Henyon and
Eimutus were unaware.
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by making a motion to set aside the verdict as inconsistent at the earliest
possible time—when the jury returned the inconsistent verdict.

McGuireWoods raises four points in support of the argument that this
appeal was waived including the failure to object to: (1) Jury Instruction 16,
(2) the Verdict Form, (3) the finding solely against Wintergreen as
inconsistent with the complaint, and (4) the closing argument. (Br. in Opp.
to Pet. for App. 11). Each of those points is either an inaccurate statement
of the case, or, according to the precedent of this Court, does not establish
that Wintergreen waived its right to appeal the inconsistent verdict.

As context, “[a] healthy administration of justice requires that, in a
proper case, the courts must take action to correct what plainly appears to
be an unfair verdict.” Smithey v. Sinclair, 203 Va. 142, 146, 122 S.E.2d
872, 875 (1961). Also, Virginia courts have recognized that even in the
event that counsel does not cbject on a particular issue when it arises at
trial, a motion to set aside the verdict is still a valid motion. In such a case,
the trial court has a full opportunity to consider and rule upon the timely
motion. Any ruling upon the motion is ripe for review by the appropriate
appellate court.

In SuperValu, Inc. v. Johnson, 276 Va. 356, 666 S.E.2d 335 (2008)

this Court considered a waiver of appeal argument, and reasoned that
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“while a motion to strike made during trial is an appropriate method of
testing the sufficiency of the evidence, a party may also challenge the
sufficiency of the evidence by a motion to set aside the verdict.” /d. at 369,
666 S.E.2d at 342.% This Court recognized that “in both instances the trial
judge is presented with the same question of law...accordingly, [appellant’s]
argument concerning the sufficiency of the evidence...was properly
preserved for appeal.” Id. at 369, 666 S.E.2d at 343.

The facts in Grigg are similar to those in Johnson. Wintergreen’s trial
counsel made motions to strike at mid-trial and the close of the defense
case (JA at 1113-20, 1220-22), and specifically argued that Grigg “failed
to make out a prima facie case of negligence on the part of Wintergreen.”
(JA at 1221). Even if this is deemed not to address specifically whether a
verdict could be rendered against Wintergreen and not its employees,
Johnson explicitly holds that such a failure to object does not waive the
right to make a post-verdict motion challenging the sufficiency of the
evidence. Johnson, 276 Va. at 369, 666 S.E.2d at 343.

Furthermore, in Johnson the appellant also did not object to the

jury instructions or, apparently, the verdict form, yet the right to appeal

® See also Little v. Cooke, 247 Va. 697, 718, 652 S.E.2d 129, 141 (2007);
Gabbard v. Knight, 202 Va. 40, 43, 116 S.E.2d 73, 75 (1960); Norfolk S.Ry.
Co. v. Trimiew, 253 Va. 22, 24, 480 S.E.2d 104, 106 (1997).
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the verdict was not waived. /d. at 366, 666 S.E.2d at 341. This Court
specifically considered this issue and ruled that neither the law of the case
doctrine, nor the failure to object waived the appellant’s right to make a
motion to set aside the verdict as not supporied by the evidence. /d. at
366—-67, 666 S.E.2d at 341. Wintergreen trial counsel did not object to the
jury instruction or the verdict form because it was apparent that the jury
could find only one way or the other on the claims—yet the jury did
something unexpected and contrary to the law in Johnson. See id. at 366,
666 S.E.2d at 341.

The same thing happened in Grigg—it was apparent that the jury
could find Wintergfeen and its employees liable, or it could find neither
liable both in the instructions and the verdict form. That is why
Wintergreen’s counsel did not object at trial to the legal accuracy of the
content of the jury instructions or the verdict form, nor does Wintergreen
assign as error in this appeal the jury instructions or the verdict form—they
were then, and remain, legally accurate. However, any jury still can
manage to render a verdict that is not supported by the law and evidence.
When it does, as this Court ruled in Johnson, the trial court should set
aside the verdict regardless of whether the parties objected to the

instructions or verdict form. /d. at 371, 666 S.E.2d at 344.
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As to McGuireWoods’ law of the case doctrine argument, (Br. in Opp.
to Pet. at 12), this Court reasoned in Johnson that it was “inapplicable here
because the parties did not agree to an improper jury instruction.” /d. at
367, 666 S.E.2d at 341. This is exactly the same as in Grigg. Though
Wintergreen did object when Instruction 16 was offered (renewing the prior
motion to strike argument), as McGuireWoods notes in its brief (Br. in Opp.
to Pet. at 12. n. 4), Wintergreen did not specifically object to Instruction 16
as an improper statement of the law—because Instruction 16 is perfectly
accurate in the context of the entirety of the instructions.

In Johnson, this Court recognized that “[wlhen reviewing jury
instructions on appeal, [the Justices] read the instructions together and
consider them as a whole.” /d. at 366, 666 S.E.2d at 341. Reading the
instructions as a whole in Grigg shows that they were consistent with a
verdict of liability against Wintergreen and its employees, or, in the
alternative, a verdict in favor of both Wintergreen and its employees. The
verdict form presented the same two options. (JA at 762).

Yet, the jury in both Grigg and Johnson chose to do something that
was technically possible on the verdict form and according to the jury
instructions, but impossible under the law and evidence of the case. In

Johnson, this Court granted a motion 1o set aside the verdict as
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inconsistent under these circumstances, overruling the same waiver and
law of the case arguments that McGuireWoods is currently making in this
appeal and which formed the basis for the decisions of both trial courts that
addressed the issue. /d. at 371, 666 S.E.2d at 344.

Johnson is not the only case in which this Court recognized that even
without a prior motion to strike the evidence, the motion to set aside is an
appropriate method of testing the sufficiency of the evidence. Gabbard v.
Knight, 202 Va. 40, 43, 116 S.E.2d 73, 74 (1960). Failing to make a motion
to strike before submitting the matter to the jury is comparable to failing to
object to a certain jury instruction or verdict form going to the jury—they
both have the effect of asking the court to take the matter out of the jury’s
hands. In Gabbard, the Court held that “it has long been the practice in this
jurisdiction to test the sufficiency of such evidence by a motion to set aside
the verdict,” and that a motion to strike, while it is one way to test the
sufficiency of the evidence, it “is not the only way.” /d.

Thus, the viability of a motion to set aside a verdict for insufficient
evidence does not depend on whether an earlier method of taking away
the issue from the jury was invoked. (Br. in Opp. to Pet. for App. at 13—14).
If the motion to set aside the verdict was viable, then it follows logically that

the trial court’s ruling on that motion can be appealed. /d. Therefore,
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Wintergreen could have appealed the ruling and over-turned the
inconsistent verdict but for McGuireWoods’ failure to perform its duties.

in further support of this point, the Court held in Smith v. Combined
Ins. Co. 202 Va. 758, 762, 120 S.E.2d 267, 269-70 (1961), that “[ilt is well
settled in this State that on a motion for a new trial involving the
correctness of the instructions, the court may reconsider the instructions,
although not objected to, and if they are found to be incorrect and
calculated to mislead the jury, may set aside the verdict.” (Emphasis
added) (citing Stevenson v. Wallace, 68 Va. 566, 27 Gratt. 77, 93 (1876);
Bull v. Commonwealth, 55 Va. 590, 14 Gratt. 613, 625-26 (1857)). In
Smith, the plaintiff attempted to block the appeal by arguing “that since the
instructions were not objected to by either side they became the law of the
case and were binding on the court as well as the jury, irrespective of
whether they are right or wrong.” /d. at 762, 120 S.E.2d at 269. This is
exactly the argument McGuireWoods makes with respect to Instruction 16.
(Br. in Opp. to Pet. at 12). To this precise argument the Court in Smith
responded “[t]here is no merit in this contention.” /d.

The Court in Smith goes on to reason that “[ajthough the instructions
given without objection, like all instructions, were binding on the jury, this

does not mean that the court was powerless while the case was under its
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control to correct errors in its rulings on them.” /d. at 762, 120 S.E.2d at
269-70. This parallels the facts in Grigg—the trial court allowed Instruction
16, which McGuireWoods incorrectly asserts Wintergreen did not object to,
but then still held the power to correct any error in the instructions after the
verdict—by way of the post-trial motion to set aside the verdict as was done
in Campbell, Gabbard, and Smith cited above.

Contrary to Smith, McGuireWoods states the following proposition: “A
motion to strike the evidence does not cure counsel’s failure to object to
instructions.” (Br. in Opp. to Pet. at 12 n. 4.) (citing Spitzli v. Minson, 231
Va. 12, 341 S.E.2d 170 (1986)). Interestingly, McGuireWoods states in this
footnote that “Wintergreen's counsel objected ‘to the giving of any
instruction on the ground that the Court should have granted
[Wintergreen’s] motion and there would be no issues to resolve”™ thereby
recognizing that Wintergreen did in fact object when Instruction 16 was
presented. (Br. in Opp. to Pet. at 12 n. 4) (emphasis added).

Additionally, the case that McGuireWoods relies upon is no longer
good law. True, Spitzli cites Smith and specifically declines to follow it
(without overruling it) stating that the facts of Smith were different, even
though the moving party in Spitzli also made a motion to set aside the

verdict following a failure to object to the jury instructions. Spitzli, 231 Va.
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at 19, 341 S.E.2d at 174. In Spitzli, the appealing party made two motions
to strike the evidence as a matter of law—once at mid-trial and again post
trial. Id. at 17, 341 S.E.2d at 173. The appellant’s only error, according to
the opinion, was a failure to re-raise the same law-based objection at the
submission of the jury instructions. /d.

In King v. Commonwealth, 264 Va. 576, 581, 570 S.E.2d 863, 866
(2002) this Court distinguished Spitzli. The holding of King is that a motion
to strike evidence is sufficient io preserve an appeal for the issue of
whether or not the evidence was sufficient to support the verdict—even if
counsel failed to object to the jury instructions. /d. at 582, 570 S.E.2d at
866. The Court based its ruling on the 1992 amendment of Virginia Code §
8.01-384(A), citing the following from the rule:

No party, after having made an objection or motion known to

the court, shall be required to make such objection or motion

again in order to preserve his right to appeal... . Arguments

made at trial via...oral argument reduced to transcript, or
agreed written statements of facts shall, unless expressly
withdrawn or waived, be deemed preserved therein for
assertion on appeal.
Id. at 580-81, 570 S.E.2d at 865 (emphasis in original). The King opinion
states that “reliance on” Spitzli “which pre-date[s] the 1992 amendment of

Code § 8.01-384(A) . . . [on this issue] is misplaced.” Id. at 581-82, 570

S.E2d at 866. Furthermore, the Court defines waiver for appellate
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purposes as “[llike the waiver of any legal right, the waiver referenced in
Code § 8.01-384(A) ‘will be implied only upon clear and unmistakable
proof of the intention to waive such right for the essence of waiver is
voluntary choice.” Id. (citing Chawla v. BurgerBusters, Inc., 255 Va. 616,
623, 499 S.E.2d 829, 833 (1998)) (emphasis added).

Under King, a motion to strike for insufficiency of the evidence was
enough to preserve for appeal the propriety of the jury instructions, and the
propriety of any other issue related to the motion to strike. Thus, “the
doctrine of invited error”—which is the basis of McGuireWoods’ waiver
argument—“has no application where . . . the record shows that a party
clearly objected to a specific ruling of the trial court to which error is
assigned . . . even if the party failed to object to instructions applying or
implementing the trial court’s prior ruling.” /d. at 582, 570 S.E.2d at 866. Of
course, Wintergreen’s counsel made the motion to strike for insufficient
evidence twice (JA at 1113-20, 1220-22) and, relying on those motions,
objected to Instruction 16. Wintergreen satisfied the rule laid down in King
and Code § 8.01-384(A) to preserve the issue for appeal.

McGuireWoods also relies on Banks v. Mario Indus. of Va., Inc., 274
Va. 438, 650 S.E.2d 687 (2007), for the proposition that it is improper to

raise an objection to a verdict form for the first time on appeal. (Br. in Opp.
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to Pet. at 14). Banks involved an appeal based on an alleged fault in the
verdict form—that it necessarily prevented the jury from ever awarding an
appropriate verdict. See id. at 451, 650 S.E.2d at 634. Such is not the case
in Grigg, where the jury was fully capable of checking the appropriate
boxes consistent with the law and evidence of the case. (JA at 762). Also,
Wintergreen does not object to the verdict form itself—but merely the
jury’s improper use of the form to reach a result not supported by the
evidence and thus inconsistent. The error was not the verdict form, but
instead the failure of the trial court to set aside the verdict as inconsistent.
As for the McGuireWoods’ arguments based upon an alleged duty to
object to the evidence being inconsistent with the Complaint and the
misstatement of the law in Grigg’s counsel’s closing argument, neither point
waives this appeal. McGuireWoods cited no authority to support a waiver
argument based upon either omission. As to McGuireWoods’ argument
that Wintergreen asserts the evidence was inconsistent with the complaint
(Br. in Opp. to Pet. at 11), McGuireWoods misstates Wintergreen’s
position. Wintergreen instead asserts that the jury verdict is contrary to the
evidence and complaint by finding for Henyon and Eimutus, but not

Wintergreen.
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Similarly, Wintergreen is unaware of any duty to object to an opinion
of counsel in closing argument as to what the evidence will support. The
law comes from the Court’s instructions. Counsel's arguments are his or
her view of what the evidence will support. Wintergreen has found no
authority imposing a duty to object, and McGuireWoods cited none in its
Opposition to the Petition for Appeal. Having objected to the sufficiency of
the evidence on three prior occasions, the rationale of King imposes no
further duties upon Wintergreen. (JA at 1113-20, 1220-22, 1224).

D. Because of the Inconsistent Verdict, This Court Would Have
Entered Judgment in Favor of Wintergreen, or Otherwise
Rendered a Favorable Result to Wintergreen (Assignment of
Error 2).

In moving for summary judgment, McGuireWoods argued that even if
Wintergreen's appeal had been perfected, this Court, at most, would have
reversed the judgment entered against Wintergreen in the Grigg case, but
would not have entered judgment in Wintergreen’s favor. Also,
McGuireWoods contended that proving that an appeal would have resulted
in entry of final judgment is the applicable standard under this Court’s
decision in Goldstein. The first argument is not supported by the facts and
applicable law, and the second argument is based upon an incorrect

reading of Goldstein.

41



First, had McGuireWoods not committed malpractice, this Court not
only would have reversed the Grigg judgment on the basis of an
inconsistent verdict, but also entered final judgment as to Wintergreen.
This Court took exactly this action in the past when the master’s “liability, if
any, was entirely dependent upon, and derivative from, [the agent’s]
conduct.” Roughton Pontiac Corp. v. Alston, 236 Va. 152, 156, 372 S.E.2d
147, 150 (1998). Furthermore, this Court may correct erroneous judgments
at its discretion: “Under Code § 8.01-681, we are authorized, when we
reverse an erroneous judgment to enter final judgment upon the merits if
the facts before us are such as to enable us to attain the ends of justice.”
Sampson v. Sampson, 221 Va. 896, 902-03, 275 S.E.2d 597, 601 (1981).
Thus, it was not only within this Court’s discretion to enter final judgment for
Wintergreen, but this Court did so before under the same circumstances.®

McGuireWoods tries to distinguish Roughton Pontiac by pointing out
that the “judgment in favor of the employee was final and had not been
appealed” in Roughton Pontiac. (Br. in Opp. to Pet. at 24). While this is
true, the same is also true in the underling Grigg case. Grigg did purport to

assert an assignment of cross-error as to the judgment entered in favor of

® In its Motion for Summary Judgment, McGuireWoods asserted that
Wintergreen did not seek entry of final judgment. That representation is
incorrect and flatly contradicted by the record. (JA at 890).
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the individual Defendants. However, Grigg’s counsel merely stated: "If this
Court finds that the verdicts against Wintergreen and in favor of the
individual Defendants are inconsistent, then the trial court erred in granting
judgment in favor of Defendants Henyon and Eimutus, and a new trial
should include the individual Defendants." (JA at 918A). Grigg did not
identify any basis for its assignment of error as is required by Rule 5:17(c).
Hence, Grigg's assignment of error was legally insufficient, see
Commonwealth v. Target Corp., 274 Va. 341, 352-353, 650 S.E.2d 92
(2007); Conyers v. Martial Arts World of Richmond, 273 Va. 96, 104 n. 4,
639 S.E.2d 174 (2007), and does not affect the finality of the judgment in
favor of the individual Defendants.

Second, McGuireWoods’ interpretation of Goldstein is flawed. Even if
this Court had reversed the Grigg judgment and remanded for a new trial,
this result still would have been more favorable to Wintergreen than a final
judgment against it. A more favorable outcome is all that Goldstein required
Wintergreen to prove in order to meet the element of causation in
Wintergreen's malpractice action against McGuireWoods.

Goldstein involved a legal malpractice claim arising out of a lawsuit in
which the plaintiff was awarded lost profit damages and the defendant's

attorney failed to perfect the appeal. “[I]n the context of the case before
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us," this Court stated, "we must determine whether, if [the attorney] had
perfected [the appeal], [the defendant] would have been entitled as a
matter of law to a reversal of the judgment against him for lost profits.” 243
Va. at 172; 413 S.E.2d at 349 (emphasis added). This Court answered the
question by finding that because the plaintiff was not a new business, the
defendant was not entitled to a reversal of the damages award. In this
case, however, Wintergreen demonstrated that if its appeal had been
perfected, it was entitled as a matter of law to a reversal of the judgment
against it. Hence, Wintergreen sufficiently established causation under
Goldstein.

In moving for summary judgment, McGuireWoods focused on the
statements in the Goldstein opinion that a plaintiff in a legal malpractice
action must show “the judgment against him would have been reversed
and judgment entered in its favor” (id. at 172) and contended that only if a
malpractice plaintiff can establish that final judgment would have been
entered in its favor on appeal may a malpractice action be maintained.
This contention misinterprets the holding in Goldstein. That case addressed
the situation where the exclusive remedy for the alleged underlying trial
errors was reversal and entry of judgment for the plaintiff, without a new

trial. If the judgment against Goldstein for lost profits had been reversed,
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there being no other damages, final judgment would have been entered in
Goldstein's favor, which was “the context of the case before” the court.’®
Goldstein did not rule on a scenario where the third possibility of a new trial
even existed. Therefore, Goldstein's ruling did not exclude the possibility of
a new trial order as a more favorable result supporting the causation
element of a malpractice claim.

Not only is McGuireWoods' proposed standard for legal malpractice
causation not supported by Goldstein, it does not conform to "the standard
of review articulated by [decisions in] several other jurisdictions," Goldstein
cites as "in accord" with the Goldstein standard. 243 Va. at 172, 413 S.E.2d
at 349. For example, in Millhouse v. Wiesenthal, 775 S.W.2d 626 (Tex.
1989), cited by Goldstein, the Supreme Court of Texas stated that if "the
appeal would have succeeded in reversing the trial court's judgment and
obtaining a more favorable result, then the plaintiff sustained damage

because of the attorney's negligence." /d. at 627. Similarly, in Daugert v.

% In ConMed Corp. v. Larson & Taylor, 49 Fed. Appx. 455 (4th Cir. 2002),
the Fourth Circuit in an unpublished opinion cited Goldstein for the
proposition "[ijn order to prevail on the causation element [in a legal
malpractice claim], a plaintiff must show that the appellate court would have
reversed and entered judgment in the plaintiff's favor but for the attorney's
error." Id. at 458. Neither ConMed or Goldstein addressed appellate
malpractice in the context of an inconsistent verdict, as is the case here.
Similarly, neither case’s facts contemplated the possibility of a new trial,
which is a favorable outcome that may result from an inconsistent verdict.
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Pappas, 104 Wash. 2d 254, 263, 704 P.2d 600 (1985), the Washington
Supreme Court said that in an appellate malpractice action, the court "will...
decide whether review would have been accepted and whether the client
would have received a more favorable decision.""’

Thus, a malpractice plaintiff may show in two ways that a more
favorable result would have occurred had a party's appeal been successful:
(1) "the appeal itself would have resulted in a judgment in the client's favor
without the need for a retrial" or (2) "[i]f a retrial is the result of appellate
review, then the client must next persuade the trier of fact that the client
should have done better at the new trial." 4 Ronald E. Malien & Jeffrey M.

Smith, Legal Malpractice § 30:52 at 689-90 (2009 ed.) ("Mallen").'

"' The other decisions cited by Goldstein, likewise, focus on whether,
absent the appellate malpractice, the underlying judgment would have
been reversed. See Bryant v. Seagraves, 270 Ore. 16, 526 P. 2d 1027
(Ore. 1974); Gen. Accident Fire & Life Assurance Corp., Ltd. v. Cosgrove,
257 Wis. 25, 28, 42 N.W.2d 155, 157 (1950); Phillips v. Clancy, 152 Ariz.
415, 421, 733 P.2d 300, 306 (Ariz. Ct. App. 1986). None of the decisions
required the appeals court to enter final judgment in favor of the appellant
in order to establish appellate malpractice.

'2 See also Jackson v. Olsen, 77 Ore. App. 41, 712 P.2d 128 (Ore. Ct. App.
1985); Rosebud Mining & Milling Co. v. Hughes, 21 Colo. App. 247, 250,
121 P. 674, 674-675 (Colo. Ct. App. 1912); Ofeiza v. Braxton, 547 So.2d
948, 950-51 (Fla. Dist. Ct. App. 1989); Ocean Ships, Inc. v. Stiles, 315 F.3d
111 (2nd Cir. 2002). In Ocean Ships, the Second Circuit, in addressing
appellate malpractice, acknowledged that if the result of a retrial cannot be
determined without resorting "to gross speculation on future events," a
plaintiff's malpractice claim would fail as a matter of law. 315 F.3d at 120
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Persuading the trier of fact that the client would have done better at a
new trial is no different from the proof that a malpractice plaintiff must
present where the defendant attorney missed the statute of limitations. In
this situation, the plaintiff must establish that he would have prevailed had
the lawsuit been timely filed and, in essence, try the underlying case within
the malpractice case. See Mallen, § 30:18 at 509. This Court has
recognized that a trial of a "case within a case" is appropriate in the context
of legal malpractice actions. See Whitley v. Chamouris, 265 Va. 9, 574
S.E.2d 251 (2003). There is no reason why a separate rule should apply for
proof of causation in appellate malpractice cases than for other types of
legal malpractice actions, such as those involving a missed statute of
limitations.

Thus, this Court's statements in Goldstein as to the need for the
plaintiff to show that had the appeal been perfected, the judgment against
him would have been reversed and judgment entered in his favor are
accurate statements of the law in the context of that case. But, to interpret
these statements as extending to all legal malpractice cases, in light of the

standard enunciated elsewhere in the opinion and established by cases

(quoting Sherwood Group, Inc. v. Dornbush, Mensch, Mandelstam &
Silverman, 191 A.D. 2d 292, 594 N.Y.S. 2d 766, 768 (1st Dep't 1993)).
Nonetheless, the Appeals Court recognized that this assessment was for
the finder of fact on remand, not for the appellate court to determine. /d.
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cited with approval from other jurisdictions, would be to engraft onto
Goldstein an onerous rule that this Court did not intend.

Indeed, if Goldstein were interpreted as McGuireWoods suggests,
then all legal malpractice cases based on a botched appeal would be
barred where the underlying remedy is reversal and a new trial. This would
be the case even where the new trial would lead to the entry of judgment in
the malpractice victim’s favor. Thus, the application of McGuireWoods’
narrow interpretation of Goldstein would have the effect of prohibiting
several classes of appellate legal malpractice actions, violate fundamental
principles of fairness, affront public policy, and be contrary 1o the interests
of justice. It would also inexplicably conflict with the standards governing
other malpractice actions, such as missing filing deadlines.

The law should protect the victims of legal malpractice to the
maximum extent reasonably possible. Our profession in all its roles largely
shapes the law that protects our clients and the profession should not be
protected by overly harsh standards that leave victims without redress. To
limit victims of appellate malpractice to only those who can secure reversal
and final judgment is precisely such a standard. It should not be the law
and in the unlikely circumstance that Goldstein contemplates that result it

should be reversed.
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VI. CONCLUSION

fn granting summary judgment to McGuireWoods, the Circuit Court
erroneously concluded that the Grigg verdict was not inconsistent because
the Grigg trial court gave an instruction on premises liability. The giving of
that instruction in no manner makes the verdict against Wintergreen any
less inconsistent because the gravamen of Grigg's premises liability theory
was moving the snow groomer across the slope on which she was skiing.
The premises liability instruction per se is not the standard, but rather the
absence of evidence to support a finding is the measure. Given that the
jury found no negligence in the manner and context in which the individual
defendants were moving the groomer, there was no basis for a separate
finding of negligence against Wintergreen for premises liability.
Wintergreen preserved its right to raise this issue on appeal. Accordingly,
this Court should reverse the Gircuit Court’s grant of summary judgment in
favor of McGuireWoods and enter final judgment for Wintergreen, or in the

alternative remand the case to the Circuit Court for the City of Richmond.

49



Dated: December 9, 2009

Patrick M. Regan

Amy S. Gurgle

Regan Zambri & Long PLLC
1919 M Street, NW, Suite 350
Washington, DC 20036-3521
(202) 463-3030

Respectfully submitted,

WYatt B. Durrette Jr |
Barrett E. Pope

J. Buckley Warden IV
DurretteBradshaw PLC

600 East Main Street, 20th FI.
Richmond, Virginia 23219
(804) 775-6900

Counsel for Plaintiff-Appellant

50



Vil. CERTIFICATE OF SERVICE

| hereby certify that on this 9" day of December, 2009, fifteen copies
of this Opening Brief of Appellant have been filed with the Clerk’s Office of
the Supreme Court of Virginia, and three copies have been mailed or
delivered to opposing counsel at the following address:

James W. Morris, Il

Michael R. Ward

Sandra S. Gregor

Melissa Y. York

MORRIS & MORRIS, P.C.

700 East Main Street, Suite 1100
Post Office Box 30

Richmond, VA 23218

A digital copy (via CD) of this brief along with a digital copy of the
appendix was also delivered to the Clerk’s Office of the Supreme Court of
Virginia this same date.

51



