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STATEMENT OF THE NATURE OF THE CASE

This legal malpractice case arose out of a failed appeal to the

Supreme Court of Virginia in the matter of Grigg v. Wintergreen, Eimutus &

Henyon (“Grigg”). The appeal was dismissed for failure to timely file the

trial transcripts. Malpractice is contested. McGuireWoods LLP

("McGuireWoods”) denies responsibility for filing the trial transcripts. For

purposes of summary judgment, McGuireWoods assumed without
conceding that Wintergreen Partners Inc. ("Wintergreen”) could prove an
attorney-client relationship giving rise to a duty, and a breach of that duty,
and contested proximate cause. (J.A. 171.)

In a March 6, 2008 opinion and April 7, 2009 Order, the Honorable
Melvin R. Hughes, Jr., after a complete review of the record in Grigg,
including the transcript of the five-day trial, multiple photographs and other
exhibits, the pleadings, and pre- and post-trial motions, granted
McGuireWoods™ Motion for Summary Judgment. In so doing, he held that
the Honorable Paul M. Peatross, Jr., the trial judge in Grigg, who had heard
the complete trial, correctly overruled Wintergreen’s post-trial motions
alleging an “inconsistent verdict,” and that this Court would not have
reversed the underlying Grigg verdict because there was an independent

basis for Wintergreen'’s liability, apart from any negligence of Henyon and



Eimutus (“defendant employees” or “Henyon and Eimutus”). Therefore,
neglect in perfecting the appeal caused no damage.

STATEMENT OF THE MATERIAL PROCEEDINGS BELOW

Wintergreen's statements of “the Nature of the Case” and "Materiai
Proceedings Below” are founded on the unsupportable premise that Grigg

did not rely on, or offer proof of, any theory of liability against Wintergreen,

except respondeat superior for the conduct of the defendant employees.
Wintergreen may wish that were so, but as found by two experienced
Circuit Judges, and as reflected by the record in Grigg, Grigg presented
evidence to support a finding of negligence against Wintergreen, unrelated
to any negligence of those two employees. Such a finding was plainly
permitted by the instructions given without objection and was specifically
argued to both the court and jury, also without objection.

| Underlying Grigq Case.

The Grigg case involved a lawsuit by Jessica Grigg, through her
conservator, against Wintergreen Resort and two Wintergreen employees
for injuries sustained while skiing on January 20, 2003. (J.A. 739-43.) The
case was tried to a jury July 12-16, 2004, in the Circuit Court of Albemarle

County.



Wintergreen, Henyon, and Eimutus were defended at trial by
Christopher Spencer (“Spencer”) of the Richmond Bar. Grigg’'s Amended
Motion for Judgment alleged negligence on behalf of Wintergreen apart
from the alleged negligence of the defendant employees. (J.A. 740-41.)
While Henyon and Eimutus were the employees actually moving the
groomer, they did so pursuant to Wintergreen’s negligent policies and
procedures, created and implemented by other employees, and under
conditions created by others. (See e.g., Testimony of Jack Roberts and
John Kirchner, J.A. 974-1038, 1170-1202.) Both Judge Peatross and
Judge Hughes held that there were allegations and evidence of negligence
of Wintergreen not attributable to Henyon and Eimutus. (J.A. 727-29, 845.)

Grigg alleged not only negligence of the defendant employees in
bringing the snow groomer up the slope, but also Wintergreen'’s liability for
the condition of the premises (blind spots, ice, lighting) and the policies and
procedures developed, published, and enforced by management in its
Grooming Manual, (J.A. 1284-86), which required Henyon and Eimutus to
act as they did. (Id.; J.A. 1205-06, 1267.)

At trial, Grigg suggested alternatives to Wintergreen’s procedures
that would have prevented the accident. (J.A. 926-27, 933-35, 1251-52.)

These suggestions did not necessarily relate to the actions for which



Henyon and Eimutus were responsible, but, instead, related to actions
other Wintergreen employees could have taken, and how Wintergreen's
policies and procedures could have been improved. (ld.)

Furthermore, contrary to Wintergreen'’s assertions, Grigg’s liability
expert’s testimony was not limited to the actions of Henyon and Eimutus.
His testimony also was relevant to the conditions of the slope and
Wintergreen's policies and procedures requiring Henyon and Eimutus to
bring the snow groomer up an open slope. James Isham, the expert,
opined that “it is not safe to bring a snow groomer up Eagles Swoop during
skiing hours.” (J.A. 1083-84.) This is because “bringing a snow groomer . .
. against the direction of traffic while the ski slope is open and skiers are
skiing down the hill is unquestionably dangerous.” (J.A. 1085.)

The jury was instructed that “an employer is liable for all damages
proximately caused by the negligence of its employees.” (J.A. 757, 1236.)
Clearly, this liability extended not only to the employees named as co-

defendants, but unnamed Wintergreen employees as well.”

Mnits Opening Brief, Wintergreen asserts, without citation of authority, that
McGuireWoods is required to identify any such unnamed employees. (See
Opening Br. of Appellant 15.) McGuireWoods has no such obligation. See
Va. State Fair Ass'n v. Burton, 182 Va. 365, 28 S.E.2d 716 (1944) (holding
that jury verdict finding Fair Association liable while exonerating the
defendant driver was valid based on evidence of negligence of unnamed

4



The jury also was instructed on Wintergreen's premises liability:

Wintergreen was an occupant of the property on which Jessica
Grigg was an invitee. An occupant of the premises has the
duty to an invitee: One, to use ordinary care to have the
premises in a reasonably safe condition for the invitee’s use
consistent with the invitation, but an occupant does not
guarantee an invitee’s safety; and Two, to use ordinary care to
warn an invitee of any unsafe condition which the occupant
knows, or by the use of ordinary care should know about,
uniess the unsafe condition is open and obvious to a person
using ordinary care for his or her own safety. If an occupant
fails to perform either or both of these duties, then the occupant
is negligent.

(Instruction 16, J.A. 760, 1238-39.)> Contrary to Wintergreen's assertions,
these instructions were not objected to by Spencer, and, additionally, were
not assigned as error on appeal in Grigg.

The Verdict Form listed each defendant individually. (J.A. 762, 1244-

45) Pursuant to this Verdict Form, the jury was instructed that they could

Fair Association employees). Moreover, as a premises owner, Wintergreen
is responsible for the actions of all its employees whether identified or not.

2 |n its effort to ignore the premises liability issues noted by both Judge
Peatross and Judge Hughes from the trial record, Wintergreen
“paraphrases” instruction 16 as follows: “Wintergreen could be liable . . .
only for (1) failing to use ordinary care to keep the premises reasonably
safe in bringing the groomer up the slope or (2) failing to use ordinary care
to warn of that unsafe condition, i.e., moving the groomer.” (Opening Br. of
Appellant 25 (emphasis added).) The limiting language underlined above
is essential to Wintergreen’s theory on this appeal, that the only theory of
liability offered by Grigg was the conduct of the defendant employees—but
those words were not in the instruction and Wintergreen failed to move that
the instruction be so limited.




find against Wintergreen, yet in favor of the defendant employees. (Id.

(“So, if your verdict is for the plaintiff against one or more of the defendants,

there is a verdict form for you to check to indicate an amount, and have
your foreperson sign it and date it.” (emphasis added)).) Spencer, for
Wintergreen, did not object to this Verdict Form, which favored two of his
three clients.® (J.A. 1228.) If the facts and law supported the position now
taken by Wintergreen in its Opening Brief, Judge Peatross could have been
asked to instruct the jury specifically that it could find against Wintergreen
only if it also found against the defendant employees. Spencer, for
Wintergreen, did not raise this issue until after the verdict.

Grigg’s counsel highlighted these jury instructions and the Verdict
Form in closing argument:

| think the instructions, and you will see the verdict form, you do

not have to find against these gentlemen, you can just hold

Wintergreen accountable. You do not have to find against

these two if you find that they were doing their job. | think they

were too far out on the slope, but if you find that they were

doing their jobs, following regulations, you do not have to find
against them.

® Spencer, as counsel for Henyon and Eimutus, as well as Wintergreen,
owed them the duty to support any and all evidence, instructions, and
arguments which would exonerate them, which may explain the absence of
objection during the trial.



(J.A. 1267.) Spencer, for Wintergreen, offered no objection to the
argument when made. Further, Wintergreen did not assign this allegedly
‘improper” argument as error in the Grigg Petition.

The jury returned an $8.3 million verdict against Wintergreen. (J.A.
1269-70.) The Verdict Form did not indicate a verdict as to the defendant
employees. (J.A. 1271.) Judge Peatross directed the jury to return to the
jury room and mark the Verdict Form with respect to their finding as to the
defendant employees. (J.A. 1272.) While the jury was out, Wintergreen
argued that the verdict was inconsistent and that the court should either
declare a mistrial or permit the jury to resume deliberations and deliver a
consistent verdict. (J.A. 1273.)

The jury returned a verdict in favor of the defendant employees. (J.A.
1274-75.) Wintergreen moved for a mistrial or that the jury deliberate
further. (J.A. 1277-79.) The court denied the motion, discharged the jury,
and granted the parties leave to file post-trial motions. (J.A. 1279-81.)

Wintergreen moved to set aside the verdict on four grounds: (1)
inconsistent verdict; (2) error in granting sudden emergency instruction; (3)
error in excluding a prior written statement; and (4) error in granting

instruction on standard of care for minors. (J.A. 766-84.) Wintergreen



renewed its motion to strike based on contributory negligence. (J.A. 775-
77.)

The court received briefs, held a hearing, found the verdict to be
consistent, denied Wintergreen’s post-trial motions, and entered judgment
against it. (J.A. 763-857.) Wintergreen filed a Notice of Appeal. (J.A. 858-
62.) Wintergreen's Petition for Appeal (“Grigg Petition”) contained four
assignments of error: (1) inconsistent verdict; (2) failure to find contributory
negligence as a matter of law; (3) granting sudden emergency instruction;
and (4) excluding a prior written statement. (J.A. 867.)

Unbeknownst to McGuireWoods, which did not possess the originals,
the trial transcripts had not been timely filed. The Supreme Court of
Virginia dismissed Wintergreen’s appeal. (J.A. 142.)

1. Wintergreen’s Malpractice Action.

Wintergreen filed a legal malpractice action against Christopher
Spencer and Bowman & Brooke LLP on July 18, 2007. In July 2008,
Wintergreen was granted leave to file an Amended Complaint adding
McGuireWoaods as a defendant. (J.A. 1-19.)

All three defendants filed demurrers to the First Amended Complaint,
and McGuireWoods’ demurrer was granted in part. (J.A. 32-49, 150-55.)

Wintergreen was granted “leave to file a Second Amended Complaint



eliminating the stricken counts and attempting to comply with the law of

Goldstein v. Kaestner, 243 Va. 169, 413 S.E.2d 347 (1992).” (J.A. 151.) In

its Second Amended Complaint, Wintergreen alleged that, had the trial
transcript been timely filed, the judgment against Wintergreen would have

been reversed and judgment entered in its favor. (J.A. 146-47.)

McGuireWoods filed a Motion for Summary Judgment on January 28,
2009, on the ground that Wintergreen could not prove the causation
element of its legal malpractice claim. (J.A. 156-288.) Oral arguments were
held. (J.A. 395-470.) On March 6, 2009, Judge Hughes, after a review of
the complete record in Grigg, granted summary judgment on the ground
that, had the appeal been properly perfected, this Court would not have
reversed the judgment aglainst Wintergreen. (J.A. 727-34.)

QUESTIONS PRESENTED

1. Was the verdict in the underlying Grigg case inconsistent, such
that the Circuit Court erred in granting summary judgment in
favor of McGuireWoods?

2. Did Wintergreen satisfy the causation standard for appellate
malpractice, as established by Goldstein v. Kaestner, such that
the Circuit Court erred in granting summary judgment in favor of
McGuireWoods?




PRINCIPLES OF LAW, ARGUMENT, AND AUTHORITIES

1. Wintergreen Failed to Meet the Legal Standard for
Malpractice Claims.

A legal malpractice plaintiff bears the burden of proving, by a
preponderance of the evidence, that: (1) a relationship existed which gave
rise to a duty; (2) the attorney neglected or breached the duty; and (3) the

neglect or breach was a proximate cause of the loss to the plaintiff.

Hendrix v. Daugherty, 249 Va. 540, 544, 457 S.E.2d 71, 74 (1995);

Simmons v. Miller, 261 Va. 561, 579-80, 444 S.E.2d 666, 677-78 (2001).

The standard of review for proximate cause in an appellate
malpractice action “is whether the client can prove that, had a timely appeal
been filed, as a matter of law the judgment against him would have been

reversed and a judgment entered in his favor.” Goldstein v. Kaestner, 243

Va. 169, 172, 413 S.E.2d 347, 349 (1992).
What this Court would have done, had the appeal been perfected, is
a question for the court, not the jury. 4 Ronald E. Mallen & Jeffrey M.

Smith, Legal Malpractice § 35:15, at 1253 (2009 ed.) (hereinafter “Mallen”)

(“Whether an appeal should have succeeded presents an issue of law”);

Jones v. Dere, 36 Va. Cir. 519, 524 (R. Johnson, Judge, Richmond Cir. Ct.

Aug. 16, 1995) (*whether [the legal malpractice plaintiff] would have

prevailed is also a question of law for this court to decide”).

10



While the above statement as to what the Supreme Court of
Virginia would have done had [the defendant] preserved his
objection may seem a bit presumptuous, it is only what the law
requires. This is so because in cases of legal malpractice in
which a plaintiff claims that he or she would have prevailed on
appeal but for a lawyer’s negligence, it must be determined in
the trial court what the appellate court would have done had the
lawyer not been negligent. . . . Obviously, this is a question
more appropriately addressed to the court than to a jury.

Id. (citing Goldstein, 243 Va. at 172, 413 S.E.2d at 349).

Therefore, in the action below, Wintergreen bore the burden of

proving, by a preponderance of the evidence, that this Court would have

reversed the judgment below, set aside the verdict, and entered judgment

in its favor as a matter of law. McGuireWoods did not bear the burden of

proving what this Court would not have done.

In determining what this Court would have done, the trial court below

was required to restrict its examination to the underlying trial and appellate

record from the Grigg case, and the untimely filed trial transcripts. See

Mallen, supra, § 31:52, at 734.

The resolution of a petition or appeal must and can be made by
the trial judge as an issue of law, based on review of the
transcript and record of the underlying action, the argument of
counsel, and subject to the same rules of review as should
have been applied to the motion or appeal.

11



Furthermore, experts, even a former judge, cannoct opine what an
appellate court would have done. Mallen, supra, § 31:52 at 736. The issue
is one of law, not fact. Id. Expert testimony is admissible to establish the
standard of care owed by an attorney, id. § 35:20 at 1275 (citing Ripper v.
Bain, 253 Va. 197, 482 S.E.2d 832 (1997)), but “expert testimony is not
proper to prove what the result would have been, since that does not
involve the expertise of a lawyer witness,” id. at 1289 (citing Whitley v.
Chamouris, 265 Va. 9, 574 S.E.2d 251 (2003)).

As Judge Hughes correctly determined, Wintergreen did not meet its
burden of proving proximate cause. Therefore, the trial court properly held
that if tﬁe appeal had been perfected, this Court would not have reversed
judgment against Wintergreen, and thus, it could not establish the
proximate cause element of a legal malpractice claim.

. The Circuit Court Did Not Err in Granting Summary

Judgment in Favor of McGuireWoods Because the Grigg
Verdict Was Not Inconsistent.

Wintergreen notes the general principles of respondeat superior, “a

verdict for the servant necessarily exonerates the master.” Roughton

Pontiac Corp. v. Alston, 236 Va. 152, 156, 372 S.E.2d 147, 149 (1988).

However, it conveniently fails to identify the “[w]ell recognized exceptions to

the rule . . . where the master’s liability is not derived solely from the

12



servant’s acts.” Id. A master’s “liability may be predicated upon evidence
showing his own tortious acts or omissions independent of or in
combination with the acts of the servant, or upon the actions of another
employee. In these situations, a judgment against the master will be
allowed to stand, notwithstanding the servant’s exoneration.” Id.

Indeed, the occupant of a premises, such as Wintergreen, has a duty
to use ordinary care to have the premises in a reasonably safe condition
and to warn of or remove unsafe conditions of which it is aware or should

be aware, unless such conditions are open and obvious. See Colonial

Stores v. Pulley, 203 Va. 535, 537, 125 S.E.2d 188, 190 (1962).

In Virginia State Fair Ass'n v. Burton, 182 Va. 365, 372, 28 S.E.2d,

716 719 (1944), this Court recognized these principles and exceptions
when it affirmed a verdict against the Fair Association, yet exonerating the
driver of the car that killed the plaintiff's decedent. The exoneration of the
driver did not exonerate the Fair “from liability flowing from the negligence,
if any, of its other servants, agents, or employees.” Id. at 368, 28 S.E.2d at
718. Furthermore, as the decedent was an invitee on the Fair
Association’s premises, the association “owed him the duty to exercise
ordinary care to see that its premises were reasonably safe for his visit.”

Id. at 370, 28 S.E.2d at 718.

13



In Grigg, there was ample evidence to warrant the jury’s finding that
Wintergreen failed to discharge its obligations to Grigg. Wintergreen,
however, continues to insist that liability against it could arise only through
the actions of Henyon and Eimutus. However, they were not the oniy
employees of Wintergreen, and Wintergreen is responsible for the actions
of all its employees within the scope of their employment, whether or not
they were named as defendants.*

Consistent with Instruction 16, Grigg presented evidence concerning
the conditions of Eagles Swoop, which were not reasonably safe without
regard to moving equipment. Indeed, Grigg produced evidence regarding
the condition, the terrain of Eagles Swoop—the curve of the slope, which
included a sweeping right turn, and the undulations that created slopes of
varying degrees and blind spots—which rendered conditions on the slope
ahead unseeable by the rapidly approaching skier until it was too late, (J.A.

972-73, 1002-05, 1086-88), an “unsafe condition” created by Wintergreen,

4 Wintergreen’s single-minded, but misdirected, focus on the actions of
Henyon and Eimutus as the only basis for liability against it is further
emphasized by its reliance on agency principles concerning an agent’s tort
liability or non-liability for injuries to a third party. (See Opening Br. of
Appellant at 29 & n.6.) McGuireWoods, however, is not arguing that
Henyon and Eimutus would not be liable for injuries resulting from their own
negligent acts. Instead, McGuireWoods argues that Wintergreen has a
liability separate and apart from that of Henyon and Eimutus because of the
conditions of the premises and/or negligence of other employees.

14



not Henyon and Eimutus. This blind spot created danger because of
restricted vision of whatever might be hidden there, not just a groomer, but
a fallen tree, or a standing or prostrate skier. Critically, the court and jury
were presented with photographs of Eagles Swoop that plainly illustrated
this condition, this blind spot, and from which Grigg's counsel repeatedly
argued to the jury. (Id.; J. A 1287, 1289, 1317-41.)

Grigg presented evidence that there was a terrain change, which
created a blind spot obscuring skiers’ vision of the lower portion of the
slope. (See, e.g., J.A. 1041.) Photographs taken from the lower portion of
the slope (where the accident occurred) revealed that the terrain obscured
a fifteen-foot high snow gun and all but the tops of the condominiums
located along the left side of the slope. (Seg, e.g., J.A. 1062-63, 1207-10,
1287, 1337.)° Additionally, eyewitness testimony revealed that skiers
descending Eagles Swoop were unable to see over the terrain change.
(J.A.1041.)

Q:  As they crested down, let's call that the pitch, okay, that's

: a pitch below the cross-trail.
A Yes, sir.
Q:  Okay. As they went down the pitch, what did you see?

Well, let me ask this. Were you able to see over the
pitch?

® While the Grigg record references Plaintiff's Exhibit 11, a photograph of
Eagles Swoop that was admitted into evidence, this exhibit could not be
found in the record located in the Albemarle County Circuit Court.

15



A:  Not until you get to it.
(Id.)

Managerial employees of Wintergreen at the time of the accident,
Jack Roberts and John Kirchner, testified that they were responsible for
establishing and implementing Wintergreen’s policies for grooming the
slopes. (J.A. 974-76, 1178-80.) The Grooming Manual required other
Wintergreen employees to move the snow groomer up an open slope while
recognizing the danger. (J.A. 1284-86.) Grigg’s evidence showed that the
practice of giving no warning to skiers, except for the snowmobile escort,
was part of a deliberate corporate policy in its Grooming Manual. (Id.)

As argued by Grigg, a policy that permitted employees (not just
Henyon and Eimutus) to have a groomer on Eagles Swoop at any time
skiers were descending was negligent. (J.A. at 1083-85, 1249-54.) Thus,
despite Wintergreen’s contrary contentions, liability against Wintergreen
was not solely based on the operation of the groomer on the slope on the
specific night in question. It was Wintergreen—not Henyon and
Eimutus—that made the determination that the groomer be on Eagles
Swoop at all.

The testimony and photographic evidence of the blind spot and other

conditions of Eagles Swoop, attributable to the owner—not Henyon and

16



Eimutus—and the testimony of Kirchner and Roberts, combined with the
grooming policy itself, provided more than sufficient evidence to support the
jury’s conclusion that the condition of the premises and/or Wintergreen'’s
policy—separate and apart from Henyon and Eimutus—were unsafe.

Furthermore, Wintergreen incorrectly concludes that the absaolution of
Henyon and Eimutus necessarily means that the jury must have found the
warnings given sufficient. (See Opening Br. of Appellant 26.) It notes the
evidence at trial concerning the warnings given by Henyon and Eimutus,
however, it fails to recognize that the jury may have concluded that
Wintergreen's Grooming Policy should have mandated more warnings,
such as warning skiers at the top of the slope of the presence of the blind
spot on the slope, or of a groomer, through warning signs or by ski
patrollers telling skiers as they exited the ski lift. (J.A. 1250-54.) Indeed,
this argument was central to Grigg's case. (J.A. at 934-35.)

Thus, as properly concluded by both Judge Peatross, who presided
and saw the use of the photographs at the Grigg trial, and by Judge
Hughes, who carefully reviewed the complete Grigg record in this case, the
jury could properly find against Wintergreen alone under Instruction 16, the
premises liability instruction. (J.A. 727-29, 845.). Contrary to

Wintergreen'’s assertions, Wintergreen did not object to this instruction and
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additionally, Wintergreen did not assign it as an error on appeal.°
Therefore, Instruction 16 is the “law of the case.”

Wintergreen was the occupant of the premises and, as such, was
responsible for slope conditions. A jury could find that the conditions of the
slope and/or a policy allowing a snow groomer on an open slope of the
design of Eagles Swoop were unsafe conditions. Indeed, as evidenced by
the Grooming Manual itself, Wintergreen recognized that it was dangerous
to operate a snow groomer on an open slope, yet the policy permitted it to
happen. (J.A. 1284-86.)

Additionally, the closing argument of Grigg’s counsel, and jury
instructions 8, 9, and 12, as well as the Verdict Form, permitted the jury to
find against Wintergreen alone, unrelated to Henyon and Eimutus, for its
failure in its duty in establishing procedures, its failure to provide for an
adequate warning in the procedures, permitting hazardous conditions, such
as inadequate lighting, ice, and a blind spot on the slope (a specific hazard
recognized in its Grooming Manual). (J.A. 1023-24, 1284-86 (“. . . avoid

blindspots that might pose a hazard to skiers . . .").)

® McGuireWoods addresses Wintergreen’s assertions concerning matters
properly before the Court on appeal infra in Part [Il.
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In granting summary judgment in McGuireWoods’ favor, Judge
Hughes recognized (as did Judge Peatross) that Wintergreen could be held
liable "if the premises were not in a reasonably safe condition based on

evidence of an array of conditions.” (Judge Hughes at J.A. 727-34

(emphasis added).) Such conditions included ice and poor lighting, and the
“hazardous” blind spot, (J.A. 1023-24, 1284-86), which was a centerpiece
of Grigg’s case, as revealed by the photographs introduced as exhibits,
which were demonstrated and argued repeatedly to Judge Peatross and
jury.’

The evidence and instructions allowed the jury to find for Wintergreen
and the defendant employees on the groomer issue, finding it to be
reasonable conduct—just as Wintergreen contended throughout the trial—
but against Wintergreen on the conditions of the premises—e.g. allowing or
creating a blind spot and failing to adequately warn about it. Because this
necessarily implicates liability for Wintergreen, separate and apart from

Henyon and Eimutus, the verdict was not inconsistent, Judge Peatross did

" Contrary to Wintergreen's assertion that the Circuit Court “failed to
address what evidence, if any, existed to support a verdict under that
instruction [Instruction 16],” (Opening Br. of Appellant 24), Judge Hughes
did make note of evidence supporting a verdict based on premises liability.
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not err in overruling Wintergreen’s motions, and Judge Hughes did not err
in holding that this Court would not have reversed the Grigg judgment.

I1l. Wintergreen is Limited to the Issues That Would Have Been
Before the Court if the Grigg Appeal Was Perfected.

Wintergreen asserts that the only theory of liability under which it
could have been found liable is respondeat superior because the evidence
was “insufficient” to support a verdict based on premises liability. This
argument, however, was not presented to the trial court in Grigg, nor in the
Grigg Petition, but instead was developed solely for the purposes of this
malpractice action.® Because the basis for this malpractice action is
McGuireWoods’ alleged failure to properly perfect the Grigg appeal,

Wintergreen is limited to addressing those issues that would have been

® Wintergreen has misconstrued McGuireWoods’ argument concerning its
preservation of points for appeal. (Opening Br. of Appellant 30.)
McGuireWoods has not alleged that Wintergreen failed to preserve for
appeal the inconsistent verdict issue. Therefore, Part V.C. of Wintergreen’s
Opening Brief merely serves as a distraction from McGuireWoods' actual
argument. Instead, McGuireWoods suggests that Wintergreen’s trial
counsel invited the inconsistent verdict during the Grigg trial by not
objecting to jury instructions, to the Verdict Form, or to the closing
argument, which permitted a finding for Wintergreen alone, and by not
requesting a finding instruction consistent with its current position. This
conduct allowed, indeed encouraged, the jury to find as they did, a boon to
two of Spencer’s clients, Henyon and Eimutus. Additionally, these issues,
which were not objected to, were not assigned as errors in the failed Grigg
Petition, and thus, any alleged error arising out of these points could not
have led to reversal of the verdict. (See Br. in Opp. to Pet. for Appeal 11-
12.)
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before this Court had the appeal been properly perfected. The sufficiency
of the evidence to support a verdict solely against Wintergreen based on
premises liability is not one of those issues.
A. Wintergreen cannot argue in this case that the
evidence in Grigq was insufficient to support a
verdict based on premises liability.
During the Grigg trial, Wintergreen made a motion to strike, renewed
motion fo strike, and a motion to set aside the verdict. (J.A. 763-65, 1113-

20, 1220-22.) Any issues raised in these motions were preserved for

appeal. See SuperValu, Inc. v. Johnson, 276 Va. 356, 369, 666 S.E.2d

335, 342-43 (2008); Gabbard v. Knight, 202 Va. 40, 43, 116 S.E.2d 73, 75

(1960). McGuireWoods agrees with Wintergreen that a motion to strike is
not a prerequisite to a motion to set aside the verdict. (Opening Br. of
Appellant 31-35 (citing Johnson, 276 Va. 356, 666 S.E.2d 335; Gabbard,
202 Va. 40, 116 S.E.2d 73).)

This argument cannot remedy the fact that, in Grigg, Wintergreen
neither preserved for appeal, nor assigned as error, nor argued on appeal,
any issue regarding the sufficiency of the evidence to support the verdict
and, thus, could not have achieved a reversal on that ground. The new
“sufficiency of the evidence” argument is offered to counter the

unanswerable question, “How can you contend that the verdict is
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inconsistent with these instructions to which there were no objections?”
Attempted answer, “We do not so contend, we say there was no evidence
to support those instructions.” This “answer” overlooks the fact that the
Court could not consider any such “insufficiency of the evidence,” even if
the appeal was perfected, because that issue was not before the Court on

the Grigg appeal.

1.  Wintergreen’'s motion to set aside the verdict did not
allege that the evidence was insufficient to support
the verdict.

At the close of Grigg’s case in chief, Wintergreen made a motion to
strike the evidence on the grounds that Grigg “failed to make out a prima
facie case of negligence” in that Grigg had “failed to prove the existence of
an unreasonably dangerous condition that was not open and obvious.”
(J.A. 1113-20.) Wintergreen also moved to strike at the close of all the
evidence. (J.A. 1220-22.) The grounds for that motion were that Grigg
“assumed the risk of injury,” “failed to make out a prima facie case of
negligence on the part of Wintergreen,” and the evidence established
“contributory negligence as a matter of law.” (J.A. 1221-22.) Both of these
motions were overruled. (J.A. 1120, 1222.)

After the jury returned its verdict for the defendant employees and

against Wintergreen, Wintergreen moved to have the jury deliberate further
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or have the court declare a mistrial because the verdict was “inconsistent
on its face.” (J.A. 1277-79.) The motions were denied and the court
granted the parties leave to file post-trial motions. (J.A. 1279-82.)
Wintergreen moved to set aside the verdict on four grounds and
renewed its motion to strike on the grounds of contributory negligence.

(See suprap. 7, J.A. 766-84.) At no point after the verdict did Wintergreen

allege that the evidence was insufficient to support a verdict solely against

Wintergreen based on premises liability.

In fact, at the hearing on the post-trial motions, Wintergreen admitted
that “The problem here is not one of quantum of evidence on this point.”
(J.A. 821.) Even when Judge Peatross questioned Wintergreen's counsel
as to why the verdict was inconsistent, since the premises liability
instruction permitted a finding against Wintergreen alone, Wintergreen did
not contend that the evidence was insufficient to support such a finding, nor
was this assigned or argued as error in the Grigg Petition. (J.A. 827-32.)
Judge Peatross denied Wintergreen’s motion to set aside the verdict,
finding that the verdict was not inconsistent, yet was not then asked to

consider the sufficiency of the evidence. (J.A. 845.)
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2. The Grigg Petition did not assign error to the
alleged insufficiency of the evidence to support a
verdict based on premises liability.

In the Grigg Petition, Wintergreen enumerated four assignments of
error, (see supra p. 8; J.A. 867),° but did not allege that the evidence at trial
was insufficient to support a verdict against Wintergreen alone based on
premises liability. Instead, Wintergreen alleged that a verdict against it, but
exonerating the defendant employees, was inconsistent, even if based on
premises liability. (J.A. 882-85.)

Litigants are required to identify with some degree of specificity
the error committed by the trial court. [The Court] has adhered
to this mandatory rule with good reason. . . . [T]he requirement
for the assignment of error enables [the] Court and counsel to
determine the precise issues upon which petitioner’'s counsel
relies in seeking a reversal of the judgment or decree of the trial
court and to limit the discussions on appeal to those issues. . . .
[The Court] has consistently declined to consider issues raised
on appeal that were not properly presented by an assignment
of error.

Taylor v. Worrel Enter.. Inc., 242 Va. 219, 227, 409 S.E.2d 136, 141 (1991)

(Hassell, J., dissenting); see also Va. Sup. Ct. R. 5:17(c) (“only errors

assigned in the petition for appeal will be considered by this court”).

? In this malpractice action, the only assignment of error relied upon as
causing harm to Wintergreen is that of the alleged inconsistent verdict.
Wintergreen does not assert that failure to perfect the appeal as to
contributory negligence, the sudden emergency instruction, or the
exclusion of evidence caused it any loss.
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Because Wintergreen did not assign as error in the Grigg Petition the
insufficiency of the evidence to support the verdict, it could not have

obtained a reversal of the judgment on that point. See Grosso v.

Commonwealth, 177 Va. 830, 837, 13 S.E.2d 285, 287 (1941). “There

being no assignment of error challenging the sufficiency of the evidence to
sustain the verdict, such sufficiency is conceded.” Id.

The failed appeal could not have caused Wintergreen loss on the
“insufficiency” issue, because it would not have been before this Court,
even if the appeal was perfected. Therefore, in this malpractice action,
whether the evidence was sufficient to support a verdict solely against
Wintergreen based on premises liability is a non-issue.

A legal malpractice action is a case-within-a-case and a “plaintiff must

present virtually the same evidence that would have been presented in the

underlying action.” Whitley v. Chamouris, 265 Va. 9, 11, 574 S.E.2d 251,

252-53 (2003). The Court must determine what should have happened in
the underlying case but for the alleged malpractice. Mallen, supra, § 35:12
at 1210. When the alleged malpractice is based on the failure to perfect an
appeal, the plaintiff is limited to the assignments of error presented in the
Petition for Appeal. Therefore, the Grigg Petition contains all of the

assignments of error upon which Wintergreen may rely in this action. See
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id. § 31:52 at 734. Wintergreen did not assert in the Grigg Petition that the
evidence was insufficient to sustain a verdict solely against Wintergreen
based on premises liability and, thus, this Court could not have reversed
the judgment for that reason.

B. Wintergreen did not assign error in the Grigq Petition
to the giving of Instruction 16.

Wintergreen spends ten pages attempting to convince this Court that
it properly preserved for appeal any alleged errors in the granting of
Instruction 16, the premises liability instruction. (Opening Br. of Appellant
31-40). However, Wintergreen fails to recognize that even if it had lodged
a sufficient objection to Instruction 16 within the meaning of Rule 5:25 of
the Rules of the Supreme Court of Virginia, it did not assign error in the
Grigg Petition to the giving of Instruction 16.° Indeed, Wintergreen quoted
Instruction 16 in the Grigg Petition as a “model” instruction and noted that

the case went to the jury on both respondeat superior and premises liability

theories, without any suggestion that this was in error, (see J.A. 877), much
less an assignment of error in regard to the instruction or the alleged

“insufficiency of evidence” to support it, which it now asserts.

"% Nor did Wintergreen assign error to the giving of Instructions 8 or 9 or
statements made during Grigg’s closing argument. See infra Part III.D.
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Therefore, any alleged error in the giving of Instruction 16 was not
part of the “botched appeal,” could not have formed a basis for reversal of
Grigg, and, therefore, cannot be in this malpractice action. See

Rappahannock Pistol & Rifle Club, Inc. v. Bennett, 262 Va. 5, 13, 546

S.E.2d 440, 444 (2001) (“an instruction that is not questioned on appeal . . .
has become the law of the case.”).

C. Wintergreen did not properly preserve any alleged
objection to Instruction 16."

Nevertheless, Wintergreen did not properly preserve this appeal
point. During the discussion of Instruction 16, Spencer, Wintergreen’s trial
counsel, objected “to the giving of any instruction on the ground that the
Court should have granted [Wintergreen’s renewed motion to strike] and
there would be no issues to resolve.” (J.A. 1224.) Such a general
objection fails to satisfy Rule 5:25, which requires objections to instructions
to be stated with reasonable certainty. Va. Sup. Ct. R. 5:25; Marshall v.
Goughnour, 221 Va. 265, 269, 269 S.E.2d 801, 804 (1980); Ross v.

Schneider, 181 Va. 931, 941-42, 27 S.E.2d 154, 158 (1943). Wintergreen

" Although Wintergreen’s failure to assign error in the Grigg Petition to: (1)
granting Instruction 16, the finding instruction (Instruction 9), and
Instructions 12 or 25; (2) “improper” closing argument; and (3) sufficiency of
the evidence in support of instruction 16, is fatal to any claim of loss
because of the failed appeal, McGuireWoods will respond to Wintergreen’s
arguments regarding failure to properly object during the Grigg trial.
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was not objecting specifically to Instruction 16, the light in which
Wintergreen now attempts to cast this statement, but rather Wintergreen'’s
counsel just happened to make this statement during the discussion of
Instruction 16." Because Wintergreen failed to state with specificity its
objection to Instruction 16, (not improper statement of the law, inadequacy
of the evidence as to any or all essential elements, nothing), it waived any
error in the granting of this instruction.

1. A motion to set aside does not cure counsel’s failure
to object during trial.

Wintergreen relies on SuperValu, Inc. v. Johnson, 276 Va. 356, 666

S.E.2d 335 (2008) for the proposition that a party need not object to
instructions or a verdict form as long as it makes a motion to set aside the
verdict. (Opening Br. of Appeliant 31-35.) Thus, it contends a motion to
set aside the verdict would cure the failure of trial counsel to object during

trial. (Seeid.) Johnson, however, does not stand for this proposition.

In Johnson, defendant’s motions to strike the evidence, made at the
close of the plaintiff's case in chief, at the close of all the evidence, and its

post-trial motion that the evidence was insufficient as a matter of law to

'2 |n the Grigg Petition, Wintergreen did not allege that it objected to
Instruction 16, while it did note its cbjections to other jury instructions. (See
J.A. 877.)

28



support the verdict, were all denied. Johnson, 276 Va. at 360-61, 666
S.E.2d at 337-38. On appeal, the plaintiff argued that the defendant was
procedurally barred from appealing the verdict because the defendant
failed to object to a legally inaccurate instruction that permitted the jury’s
verdict. 1d. at 366, 666 S.E.2d at 341. Thus, the instruction became the
law of the case and barred the defendant’s appeal. Id.

This Court held that the instruction accurately stated the law and did
not bar the appeal because that instruction did not permit the jury’s verdict.
id. at 367, 666 S.E.2d at 341. While the defendant in Johnson did not raise
the sufficiency of the evidence in either of its motions to strike, it did raise
the issue in its motion to set aside the verdict, which the Court found
sufficient to preserve the issue for appeal. Id. at 369, 666 S.E.2d at 342-
43. (And, unlike Wintergreen, the defendant did assign error to this issue
on appeal.)

In Johnson, this Court did not address whether a party must object to
jury instructions or the verdict form. Neither did this Court invalidate the
“law of the case” doctrine. See id. at 367, 666 S.E.2d at 341. Instead, in
Johnson, the “law of the case” doctrine did not operate to bar the
defendant’s appeal because the allegedly erroneous instruction did not

affect the jury’'s verdict. Id. The Court found that the instruction applied to
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the claims on which the jury found in favor of the defendant. |d. Therefore,
fail-ure to object to that instruction did not preclude the defendant from
appealing the judgment. Id.

Wintergreen attempts to analogize its incorrect reading of Johnson to
Grigg. Although it is correc{ that the parties in Grigg did not agree to an
improper jury instruction (Instruction 16 was legally accurate), unlike the
instruction at issue in Johnson, .Instruction 16 provided the basis for the
jury’s verdict and was, thus, binding on Wintergreen. Additionally, Johnson
does nothing to excuse trial counsel’s duty to object to instructions for

which there is no evidentiary support.®> (Nor does it cure Wintergreen’s

'3 That a motion to strike is not a prerequisite to a motion to set aside the
verdict does not mean that a motion to set aside the verdict cures any and
all errors on the part of trial counsel. Wintergreen attempts to equate a
failure to make a motion to strike to a failure to object to a jury instruction or
verdict form. (Opening Br. of Appellant 35.) Wintergreen cites no authority
for this argument. Following Wintergreen’s argument to its logical
conclusion, trial counsel could, indeed should, refrain from objecting
throughout the entire trial, wait until the jury returned its verdict, and if
unsatisfied with the verdict, use a motion to set aside the verdict to cure his
or her failure to object during trial. This logic completely destroys the spirit
and purpose of the contemporaneous objection rule. Indeed, such a rule
might make it malpractice to object during trial, rather than saving such for
post trial motions, if the verdict displeases. Counsel must give the trial
court the opportunity to correct an error or opposing counsel to amend or
withdraw an instruction, and avoid unnecessary mistrials, reversals, and
appeals.
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decision not to assign error on appeal regarding Instruction 16, or the

sufficiency of the evidence to support it.)

2. Instructions and Verdict Form in Grigg permitted
more than two alternative verdicts.

Wintergreen’s assertion that the jury instructions and Verdict Form in
Grigg permitted only two alternative verdicts: (1) against both Wintergreen
and the defendant employees or (2) in favor of both Wintergreen and the
defendant employees, is contradicted by both the instructions and Verdict
Form. (Opening Br. of Appellant 33-34.)

Instruction 9 (“Finding Instruction”) listed each defendant individually
and stated that the jury “shall find [its] verdict for the plaintiff and against”
that defendant “if the plaintiff has proved by the greater weight of the
evidence that” that defendant was negligent and that negligence was a
proximate case of the plaintiff's accident and damages. (J.A. 755-56,
1234-36.) The instruction further stated that the jury “shall find [its] verdict
for the plaintiff and against all defendants if the plaintiff has proved by the
greater weight of the evidence that: all defendants were negligent; and that
the negligence of all defendants was a proximate cause of the plaintiff's
accident and damages.” (J.A. 755, 1235.) Finally, the instruction directed

that the jury shall find its verdict “for any or all defendants if: as to that
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defendant, the plaintiff has failed to prove either negligence or proximate
cause ...” (J.A. 756, 1235 (emphasis added).)

The Finding Instruction did not direct the jury to find its verdict for the
plaintiff, and against Wintergreen, only if it found that Henyon and Eimutus
were negligent. Instead the finding instruction treated every defendant
separately, as did the Verdict Form.™ Neither the instructions nor the
Verdict Form limited the jury to what Wintergreen now claims were the only
two possible results.” Trial counsel did not object in principle or to form to
these instructions, nor were any such objections assigned as error in the

Grigg Petition.

" Additionally, Instruction 12 directed the jury that the plaintiff had the
burden of proving that “a defendant was negligent and that such
defendant’s negligence proximately caused the accident and any of the
injuries to Jessica Grigg.” (J.A. 758, 1236-37 (emphasis added).)
Instruction 25 also used the singular term “defendant” in instructing the jury
as to damages: “If you find your verdict for Jessica Grigg as to any
defendant . . . . A verdict for the Plaintiff should be for such sum as will fully
and fairly compensate Jessica Grigg for the damages sustained as a result
of such defendant’s negligence.” (J.A. 761, 1242-43 (emphasis added).)

'> Wintergreen repeatedly refers to the jury’s “improper use” of the Verdict
Form. (See Opening Br. of Appellant 40.) Even a cursory review of the
Verdict Form reveals that the Grigg verdict was a possible, in fact, invited,
result. (See J.A. 762, 1244-45))
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In fact, Spencer, as trial counsel for Henyon and Eimutus, not just
Wintergreen, owed a duty to Henyon and Eimutus to let stand these
instructions which favored them. Wintergreen cannot complain now.

3. A party cannot appeal a jury instruction to which it
neither objected nor made the subject of a motion to

set aside.

Wintergreen further relies on Smith v. Combined Insurance Co. of

America, 202 Va. 758, 120 S.E.2d 267 (1961), as support for its position
that trial counsel need not object to jury instructions in order to appeal
based on those instructions. (Opening Br. of Appellant 36-37.) (Again
ignoring the fatal failure to assign error to any the instruction in the Grigg
Petition.) Smith, however, does not support Wintergreen's position. In
Smith, the defendant’s motions to strike the evidence at the close of the
plaintiff's case in chief and at the close of all the evidence were denied.
Smith, 202 Va. at 759, 120 S.E.2d at 267. The jury then returned a verdict
for the plaintiff, and the defendant's motion to set aside the verdict was
granted. Id., 120 S.E.2d at 268-69. Neither party had objected to the
giving of any instructions and the plaintiff argued that the instructions were
the law of the case and were binding on the trial court irrespective of
whether they were correct or incorrect. Id. at 762, 120 S.E.2d at 269. This

Court held that, while the instructions were binding on the jury, that does
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not mean that the trial court is powerless to correct errors in its rulings while
the case is under its control. 1d., 120 S.E.2d at 269-70. Therefore, on a
motion for a new trial involving the correctness of the jury instructions, the
trial court may reconsider the instructions, although not objected to, and, if
they are found to be incorrect and calculated to mislead the jury, the trial
court may set them aside. Id. (In Grigg, Wintergreen neither objected to
the instruction nor challenged the sufficiency of the evidence.} In Smith,
however, this Court did not hold that it could review the correctness of
instructions that were not objected to in trial, made the subject of a motion
for a new trial, nor assligned as error on appeal.

While it is true that the trial court in Grigg had the power to review the
correctness of any instructions not objected to, the reality is that the motion
to set aside the verdict, unlike the motion for a new trial in Smith, did not
allege error in the giving of Instruction 16. (See J. A. 766-84.) Just
because the trial court had the power to review the instructions, and
Wintergreen made a motion to set aside the verdict on other grounds, does
not mean that Wintergreen could have appealed the giving of Instruction
16, which was not even mentioned in the motion to set aside the verdict,

much less objected to.
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D. Wintergreen failed to object to Grigg’s closing
argument and, thus, waived the right to appeal any
error with respect to those statements.

During closing, Grigg’'s counsel stated:

Real briefly, | think the instructions, and you will see the verdict

form, you do not have to find against these gentlemen, you can

just hold Wintergreen accountable. You do not have to find

against these two if you find that they were doing their job. |

think they were too far out on the slope, but if you find that they

were doing their jobs, following regulations, you do not have to

find against them.
(J.A. 1267.) Spencer, for Wintergreen, did not object to this statement,
despite frequent objections during Grigg’s closing on other issues—
perhaps because he was constrained by his duty to Henyon and Eimutus.
(See, e.g., JA. 1266-68.)

Trial counsel has a duty to object to improper argument at the time
the argument is made, so that the judge can properly instruct the jury.
Having made no objection to this argument, Wintergreen cannot now allege

that the argument was improper or unsupported by the law or evidence.

See Wolfe v. Commonwealth, 265 Va. 193, 222, 576 S.E.2d 471, 488

(2003) (holding that the defendant did not object to the Commonwealth’s
closing argument and, therefore, he could not raise objections to the

argument for the first time on appeal); Burks v. Webb, 199 Va. 296, 311, 99

S.E.2d 629, 641 (1957).
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If objection is made during the argument, the judge has an
opportunity to stop improper argument, and make a timely and
effective ruling thereon. Except under unusual circumstances,
objection to improper argument must be timely made and if not
made until after the case has been submitted to the jury, it
comes too late.

Id. Again, this issue was not assigned as error in the Grigg Petition.

IV. Wintergreen Failed to Establish Causation Under the
Standard Enunciated in Goldstein v. Kaestner.

Wintergreen’s second assignment of error is not ripe for review by
this Court, as the trial court did not reach this issue in ruling on
McGuireWoods’ Motion for Summary Judgment. In granting the motion,
the trial court held that the standard of causation for appellate malpractice,

as set forth in Goldstein v. Kaestner, 243 Va. 169, 413 S.E.2d 347 (1992),

“is whether as a matter of law the appeal would have resulted in reversal of
the judgment.” (J.A. 728 (emphasis added).) The trial court did not reach
the issue of whether an appellate malpractice plaintiff must prove that this
Court would have entered final judgment in its favor or merely prove that a
new trial would have resulted in a more favorable verdict.

The trial court further held that this Court would not have reversed the
judgment against Wintergreen because the verdict against Wintergreen,
but exonerating Henyon and Eimutus, was not inconsistent. (J.A. 728-29.)

Therefore, the trial court held Wintergreen to a less stringent causation
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standard than that required by any interpretation of Goldstein; yet still
concluded that Wintergreen had not met its burden. Therefore, there was
no error and this is not a proper point of appeal.
A. Had the Grigg appeal been properly perfected, this
Court would have, at most, reversed the judgment
against Wintergreen and remanded for a new trial.
The Grigg Petition contained four assignments of error. (See supra
8; J.A. 867.) Inthis legal malpractice action, Wintergreen has alleged only
that the Grigg appeal would have been successful on the inconsistent
verdict assignment of error. (See J.A. 289-309.)
This Court has frequently held, and Wintergreen has recognized, that

under Virginia law, the remedy for an inconsistent verdict is a new trial.

(J.A. 774, 821, 883; Monumental Motor Tours, [nc. v. Eaton, 184 Va. 311,

314-15, 35 S.E.2d 105, 106-07 (1945); Roughton Pontiac Corp. v. Alston,

236 Va. 152, 156, 372 S.E.2d 147, 149 (1988) (citing Barnes v. Ashworth,

154 Va. 218, 229, 153 S.E. 711, 713 (1230)).) Indeed, Wintergreen in the
Grigg Petition requested a new trial, not judgment in its favor. Merely

because Virginia Code section 8.01-681 gives this Court the authority to
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enter final judgment upon the merits does not mean that this Court would
have done so had the Grigg appeal been properly perfected.®
Additionally, the judgment in favor of Henyon and Eimutus was

appealed, thus distinguishing Grigg from Roughton Pontiac. (See J.A.

918A-19.) Wintergreen argues, however, that the Grigg cross-error was
“legally insufficient . . . and does not affect the finality of the judgment in
favor of the individual defendants.” (Opening Br. of Appellant 43.) In

support of its position, however, Wintergreen only cites cases related to

assignments of error in a Petition for Appeal. See Commonwealth v.

Target Corp., 274 Va. 341, 352-53, 650 S.E.2d 92, 98 (2007); Conyers v.

Martial Arts World of Richmond, 273 Va. 96, 104 n.4, 639 S E.2d 174, 178

n.4 (2007). Assignments of cross-error are governed by Rule 5:18, which

' While the failure to make a motion for entry of final judgment, or to
request entry of final judgment in a petition to the Court, does:

[N]ot estop the losing party from obtaining, or prevent either the
trial court or the appellate court from entering, a final order . . .
in a proper casef,] . . . such an attitude on the part of a party
complaining of a judgment is, perhaps, a circumstance worthy
of some consideration, as indicating that the merits of the case
ought to be finally determined by a jury.

Morris & Co. v. Alvis, 130 Va. 434, 107 S.E. 664, 668 (1921) (interpreting
the predecessor to Va. Code § 8.01-681). Therefore, Wintergreen’s
request that the Court grant a new trial on the basis of the inconsistent
verdict would have weighed towards granting a new trial instead of entering
final judgment.
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does not indicate that the rule relating to assignments of error in a Petition
(Rule 5:17(0)) is applicable to the assignments of cross-error in a Brief in
Opposition. See Va. S. Ct. R. 5:18." Indeed, this Court has held that
when an appellee’s brief, which “clearly attacks the trial court’s [decision],
and plainiy states the ground upon which reliance is had for a reversal of
this portion of the decree . . . [n]o doubt is left to the question presented for
consideration” and it is “sufficient as an assignment of cross-error.” Fisher
v. Harrison, 165 Va. 323, 329, 182 S.E. 543, 545 (1935).

Grigg's cross-error was sufficient. It fulfilled the purpose of an
assignment of error. It pointed out the errors with reasonable certainty and

directed the court and counsel to the points on which Grigg intended to ask

for a reversal of the judgment. See Harlow v. Commonwealth, 195 Va.

269, 271, 77 S.E.2d 851, 853 (1953). Additionally, the section of Grigg’s
Brief in Opposition relating to the cross-error clearly attacked the trial
court’s decision and left no doubt as to the question presented for

consideration. See Fisher, 165 Va. at 329, 182 S.E. at 545.

"7 Even if Rule 5:17(c) applies to assignments of cross-error, the rule only
requires “a party to list specific errors in the rulings below upon which the
appellant intends to rely.” Va. Sup. Ct. R. 5:17(c). The rule contains no
affirmative requirement to “identify any basis for [the] assignment of error.”
(Opening Br. of Appellant 43.) Instead, the Rule states that “an assignment
of error which merely states that the judgment or award is contrary to the
law and the evidence is not sufficient.” Va. Sup. Ct. R. 5:17(c).
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Therefore, unlike Roughton Pontiac, the judgment in favor of Henyon

and Eimutus was appealed. If the appeal had been properly perfected and
this Court determined that the verdict was inconsistent, the remedy would
have been a new frial.

B. Goldstein requires an appellate malpractice plaintiff
to prove that the underlying judgment “would have
been reversed and judgment entered in his favor.”

Wintergreen asserts that Goldstein only requires “a more favorable
outcome,” and that “[e]ven if this Court had reversed the Grigg judgment
and remanded fdr a new trial, this result still would have been more
favorable to Wintergreen than a final judgment against it.” (Opening Br. of

Appellant 43.) Goldstein does not use the language “more favorable

outcome” at all. See Goldstein, 243 Va. 169, 413 S.E.2d 347,

Additionally, Wintergreen argues that it “sufficiently established
causation under Goldstein,” because it “demonstrated that if its appeal had
been perfected, it was entitled as a matter of law to reversal of the
judgment against it.” (Opening Br. of Appellant 44.) (Leaping blithely over
its failure to protect the record or to assign error properly.) Of course, as
discussed supra in Part I, the Grigg verdict was not inconsistent, a
conclusion reached by both Judge Peatross and Judge Hughes; therefore,

Wintergreen has not established causation under any reading of Goldstein.

40



In Goldstein, this Court explicitly stated: “we hold that the appropriate
standard of review in an action of this nature is whether the client can prove
that, had a timely appeal been filed, as a matter of [aw the judgment
against him would have been reversed and judgment entered in his favor.”
Goldstein, 243 Va. at 172, 413 S.E.2d at 349. The Court further stated,
affirming the trial court’s decision, “we find that had [the attorney] entered a
timely appeal of the judgment against {the client], this would not have
resuited in a reversal of the cause and an entry of judgment in favor of [the
client] as a matter of law.” Id. at 175, 413 S.E.2d at 350.

To prevail in this appellate malpractice action, Wintergreen must
interpret this clear statement of the standard of review as applying only to
situations “where the exclusive remedy for the alleged underlying trial
errors was reversal and entry of judgment for the plaintiff, without a new
trial.” (Opening Br. of Appellant 44.) This is an incorrect reading of
Goldstein. The qualifying or limiting language to which Wintergreen directs
this Court’s attention (“of this nature” and “in the context of the case before
us”), referred to the Court’s characterization of the case as a legal

malpractice action involving a failed appeal. See Goldstein, 243 Va. at

172, 413 S.E.2d at 349. This language occurred in the context of

discussing the standard for appellate malpractice, during that separate
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argument, which was prior to the Court’s discussion of lost profits. See id.

Therefore, the standard clearly stated in Goldstein is not limited to those

cases in which the only remedy for the underlying trial errors is reversal

and entry of judgment in the plaintiff's favor without a new trial. Indeed

Goldstein makes no attempt to limit the application of its holding.
McGuireWoods’ reading of the Goldstein standard finds support in

the Fourth Circuit Court of Appeals’ decision in ConMed Corp. v. Larson &

Taylor, 49 Fed. App'x 455 (4th Cir. 2002),"® holding:

In order to prevail on the causation element, a plaintiff must
show that the appellate court would have reversed and entered
judgment in the plaintiff's favor but for the attorney’s error. . . .
Thus, in order for [the clients] to prevail, they must demonstrate
that but for [the attorneys’] negligence, the Federal Circuit
would have found in [the clients’] favor.

1d. at 458 (emphasis added).” The court noted that “[tjhe Goldstein court

determined the standard of review when an attorney failed to file a timely

'® The Honorable Claude M. Hilton of the United States District Court for
the Eastern District of Virginia granted summary judgment in favor of the
attorneys, holding that the clients could not “show that [the appellate court]
would have found in their favor if [the attorneys] had made the appropriate
motions.” ConMed, 49 Fed. App'x at 458. Therefore, the clients “failed to
establish causation and resulting damages.” Id.

'® Wintergreen’s argument that neither ConMed nor Goldstein addressed
appellate malpractice in the context of an inconsistent verdict is irrelevant.
(Opening Br. of Appellant 45 n.10.) As ConMed shows, Goldstein is
viewed as establishing the standard of causation in appellate malpractice
cases, regardless of the context.
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appeal.” Id. at n.6. Wintergreen has cited no cases that interpret Goldstein
in the manner which it argues is “correct.”

Similarly, in Better Homes, Inc. v. Rodgers, 195 F. Supp. 93 (N.D. W.

Va. 1961), the United States District Court for the Northern District of West
Virginia held that:

[A]n award of damages in the full amount of the judgment
suffered and paid by the plaintiff client [is proper] where he can
prove that a timely appeal would have resulted in a reversal of
the judgment against him and entry of judgment in his favor as
a matter of law.

Id. at 97 (emphasis added).
Furthermore, Wintergreen'’s interpretation of Goldstein is an

unworkable standard.?® Wintergreen offered no proof below that it would

20 Contrary to its current position, Wintergreen originally believed the
Goldstein standard required it to prove that the Supreme Court of Virginia
would have reversed the jury verdict in the Grigg case and entered
judgment in its favor. (See J A. 146-47.) After McGuireWoods’ demurrer to
the First Amended Complaint was sustained in part, Wintergreen was given
‘leave to file a Second Amended Complaint eliminating the stricken counts
and attempting to comply with the law of Goldstein v. Kaestner.” (J.A. 151.)
In an effort to “comply with the law of Goldstein v. Kaestner,” Wintergreen,
on the third try, pleaded that “as a matter of law the inconsistent jury verdict
and judgment against Wintergreen would have been reversed and
judgment would have been entered in Wintergreen’s favor,” and that “the
Supreme Court of Virginia would have reversed the trial court’s entry of
judgment in favor of the Grigg Plaintiff, entered judgment in Wintergreen’s
favor....” (J.A. 148.) Itis only after McGuireWoods moved for summary
judgment based on causation that Wintergreen decided to back away from
the Goldstein standard, as pled in its Second Amended Complaint, and
seek an easier burden.
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have achieved a favorable result at a new trial, because it could not. It
would be pure speculation to predict what a jury would have done in a new
trial. This is precisely the type of situation the Court in Goldstein sought to

avoid. See Goldstein, 243 Va. at 172, 413 S.E.2d at 349 (“[W]e recognize

the importance in balancing the need to have attorneys held accountable
for their negligent acts which result in damage to their clients, against the
right of all individuals, including attorneys, to have damages properly
proved before a judgment is entered against them.”).

In an effort to counter the speculative nature of predicting What ajury
would have done at a new trial, Wintergreen attempts to compare an
appellate malpractice action to a legal malpractice action in which a client's
case is never tried because the attorney missed the statute of limitations.
(Opening Br. of Appellant 47.) Wintergreen lumps all legal malpractice
cases together, whether they involve appellate malpractice or malpractice
at the trial court level. (Id.)*'

This position is flatly contradicted by case law and malpractice

treatises, which recognize the distinct nature of an appellate malpractice

*! Wintergreen also offers a “policy” argument to support its interpretation of
the Goldstein standard, arguing that the victims of legal malpractice must
be protected. (Opening Br. of Appellant 48.) Goldstein itself considered
this policy, yet adhered to the rule requiring non-speculative proof of
causation. Goldstein, 342 Va. at 172, 413 S.E.2d at 349.
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action. For example, proximate cause is an issue of fact in legal
malpractice actions but is an issue of law in appellate malpractice actions,
Mallen, supra § 35:15 at 1251-53, and expert testimony is inadmissible on
the issue of causation in appellate malpractice cases, Mallen, supra §
31:52 at 736.

The distinction is highlighted in Better Homes, where the court noted

“that the ‘speculative nature’ of the damages is no defense to a negligent
lawyer whose client has lost the opportunity to have his claim adjudicated
by a court and jury because of his failure to file suit within the statutory

period . . .” Better Homes, 193 F. Supp. at 96. This is because:

[A] client is entitled to his day in court and to damages, which

include the value of his lost claim, even though the

ascertainment of those damages involves an adjudication, in

the subsequent suit between client and lawyer, of the issues

which would have been tried in the first suit, had it been

properly filed and prosecuted.
Id. This is not the case in the context of an appellate malpractice action.

In an appellate malpractice action, the client has had his day in court,
and, presumably, was unsuccessful. Thus, damages are proper in an
appellate malpractice action when “he can prove that a timely appeal would

have resulted in reversal of the judgment against him and entry of judgment

in his favor as a matter of law.” Better Homes, 193 F. Supp. at 97.
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Even if Wintergreen were correct that an appellate malpractice
plaintiff in Virginia may prove either that the appeal would have resulted in
a final judgment in the client’s favor or that the appeal would have resulted
in a new trial, at which the client would have obtained a more favorable
result, Wintergreen has failed to meet either burden. As discussed supra,
the appeal would not have resulted in final judgment in favor of
Wintergreen. Additionally, Wintergreen has provided no proof that it would
have obtained a more favorable result at a new trial.

CONCLUSION

For all the foregoing reasons, this Court should affirm the Circuit

Court's grant of summary judgment in favor of McGuireWoods.
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