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Arguments and Authorities

. The trial court erred in refusing to submit to the jury the issue of
whether the Defendant was engaged in overtaking an alleged
speeder at the time of the collision.

The trial court ruled only on the issue of whether the defendant was
entitled to protection by the doctrine of sovereign immunity if he was pursuing
or attempting to overtake a speeding vehicle, without lights and siren, at the
time of the crash. App. 209-212. Therefore, the issue of whether the
defendant was chasing an alleged unknown speeder was never presented to
or considered by the trial court, in the plea in bar hearing.

Prior to the plea in bar hearing, defense counsel was aware of at least
two witnesses who allegedly would testify that they never saw a vehicle being
chased by the defendant. App. 271-275. However, defense counsel never
brought this issue before the trial court at any time, therefore this issue was
left open for the jury to consider.

(A) Identification of Witnesses and the Original Plea Hearing.

Furthermore, at the time of the December 1, 2006 hearing on the
defendant’s plea in bar, plaintiffs did not have sufficient evidence necessary

for a jury to reasonably infer that the defendant had made up the story about

a speeding vehicle in order to have an excuse for driving at an excessive rate



of speed without engaging his emergency lights or siren and causing this fatal
crash. Defendant notes that plaintiffs supplemented their discovery
responses on November 16, 2006, by providing the names of Glen Hayman
and Estevan Martinez.

At that point in time, plaintiffs counsel had talked, via telephone, with
only Mr. Martinez, the girls soccer coach, who said he had been at the high
school with his former assistant coach, Glen Hayman, and they were talking
about a conversation with a parent that occurred earlier in the evening, when
they heard the crash. App. 278. Mr. Martinez said that he did not recall
hearing another speeding vehicle before the crash. App. 278. Martinez did
remember a number of police officers arriving and that none talked with him
or Mr. Hayman. App. 278. Mr. Martinez advised he thought Glen Hayman
was still a teacher or teacher’'s aide and could only provide a couple of
schools where he might be. App. 278. Plaintiffs’ counsel tried to locate Glen
Hayman but these schoals would neither confirm nor deny his employment,
and simply stated they would accept a message. App. 278.

In the interim, Plaintiff’s counsel contacted defense attorney Jim
Guynn with this information. Mr. Guynn advised that he knew Coach

Martinez and that “whatever Martinez had told [Plaintiff’s counsel] don’t



bet on the same testimony at trial.” App. 278 - 279. Based on that
statement by defense counsel, plaintiff's counsel certainly had no firm belief
as to what Martinez actually would testify to.

Plaintiffs did not know what Mr. Hayman would say as of the hearing on
December 1 because they had not been in contact with him. Mr. Hayman
was not contacted until December 15, 2006. App. 279. Atthat time, plaintiffs
also learned for the first time that Mr. Hayman’s mother was also present that
evening. App. 279. Interestingly, Mr. Martinez had failed to identify Mr.
Hayman's mother as an additional witness. App. 279. This glaring omission
(along with defense counsel’s statement) provided further doubt as to the
consistency of any future testimony of Mr. Martinez. It was only after Mr.
Hayman and his mother, Mrs. Hayman had been contacted, that it appeared
there could be reliable testimony that there was no other speeding vehicle
after all. App. 279. This information was not developed until after the plea in
bar hearing.

As this evidence was known by all parties prior to the discovery cut off,
there was no time limit for presentation of this evidence to the jury, nor was
there any obligation to bring this evidence forward in response to the

defendant’s Plea in Bar which was premised on an entirely different set of



facts, as set forth by the defendant. As this was a separate, disputed issue
of fact, it should have been presented to the jury for determination as
requested by the plaintiff.

(B) Jurylssue.

The defendant falsely asserts that the plaintiff failed to provide any
authority for the proposition that parties are entitled to a jury on a plea in bar.
Defendant brief p. 9. As stated previously by the plaintiff, “[t]he Virginia
Constitution guarantees that a jury will resolve disputed facts, and that has
been the jury’s sole function from the adoption of the Constitution to the
present time.” Bethel Investment Co. v. City of Hampton, 272 Va. 765,769,
636 S.E.2d 466, 469 (2006)(citation omitted). “Code § 8.01-336(A) provides
that the constitutional right of trial by jury ‘shall be preserved inviolate to the
parties.” Subsection (B), which follows, provides that in any action at law for
the recovery of any sum greater than $100, the case may be tried without a
jury ‘unless one of the parties demand that the case or any issue thereof be
tried by a jury.” /d. (ltalics in original).

(C) The trial court’s findings were plainly wrong and/or without
evidence to support them.

The defendant asserts that the trial court’s finding that the testimony of

the Hayman witnesses would not make a difference or was devoid of any
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value, should not be disturbed uniess plainly wrong or without evidence to
support it, is just plain wrong. To come to that conclusion, the defendant
falsely concludes that the plaintiffs agreed to submit the issue of witness
testimony and lack of a speeding car to the trial court. The plaintiffs did not
agree to that. The plaintiffs asserted that such evidence raised a genuine
issue of material fact as to what conduct the defendant was engaged in, and
should have been submitted to the jury. App. 213-214. Therefore, the trial
court inappropriately took it upon itself to make factual findings as to the effect
of these witnesses’ testimony and then excluded them.

Even if the defendant was correct, the trial court’s conclusion that these
withesses’ testimony “would not make a difference” to the determination of
whether the defendant was actually involved in a chase, was plainly wrong.
The trial court failed to consider the testimony of the two, unbiased,
eyewitnesses, Glen Hayman and his mother, Donna Hayman who both
testified that they were in front of the high school for 30 minutes before the
crash and never heard or saw a vehicle go by at a high rate of speed or with
a loud exhaust, before the crash. App. 237-238. This testimony was
supported by similar testimony from plaintiff Guthrie, and the previously stated
inconsistencies in the defendant's own testimony. As a result of the

cumulative effect of the testimony of these witnesses, the jury could have
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concluded that there was no speeding vehicle, and therefore, no “overtaking”
or vehicle pursuit. Therefore, it was plainly wrong for the trial court to exclude
these two eyewitnesses testimony, and not submit this issue to the jury,
thereby short circuiting the litigation process.

Lastly, the trial court continued this trial from January 2006 to May 2006
so that the depositions of these witnesses could be taken and the matter
considered by the trial court. Hawthorne, Rec. Pg. No. 594. The defendant
was given sufficient time to prepare for these withesses’ testimony at trial, or
alternatively, there was sufficient time to present this testimony to a jury for
a subsequent plea in bar hearing. Instead, the trial court short circuited the
litigation process and incorrectly excluded these witnesses from trial,
depriving the plaintiffs of a fair trial.

Il. Instruction number eleven was not an accurate statement of the
law.

Defense counsel’s assertions that instruction eleven was an accurate
statement of the law is without any support in the law. Instruction number

eleven stated:

Immediately before entering a highway from a private driveway,
the driver of a vehicle has a duty to stop and use ordinary care to
yield to any vehicle that is so near the driveway that the driver
cannot safely enter the highway. If the driver fails to perform
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this duty, then she is negligent. App. 338. (Emphasis added).

This instruction incorrectly instructed the jury that the plaintiff's decedent
had a statutory duty to yield to all oncoming vehicles, regardless of their
speed, including the defendant. Notably, the defendant’s brief did not dispute
that there was ample evidence of speed on his behalf, and that this instruction
was not remedied by any other instructions. This instruction provided the
basis for an improper finding of contributory negligence ending the plaintiffs’
case.

The defendant equates this instruction as the same thing as an
instruction regarding a duty to keep a proper lookout. However, this
instruction did not instruct that each driver had a duty to keep a proper
lookout, it instructed that the defendant had the right of way and that the
plaintiff's decedent was negligent for failing to yield. Interestingly, the
plaintiffs proffered an instruction that would have accomplished what the
defendant wishes instruction eleven did, but this proffered instruction was
objected to by the defendant and refused by the trial court. See App. 358.

Failure to instruct the jury that a speeding driver loses the right of way
leads the jury to believe and find that the defendant had the right of way, and

that the decedent had a duty to yield; subsequently resulting in a contributory



negligence finding, ending the case.

Plaintiff Guthrie was prejudiced by this instruction as the jury was
allowed to believe that the defendant had the right of way. The jury could
logically conclude that if the defendant had the right of way with respect to the
driver, then he must have had it for the passenger. If the defendant cannot
be responsible for the driver's injuries, how could he be responsible for the
passenger’'s injuries? If the defendant had the right of way, then both the
decedent and Guthrie must have to yield to him. The jury could have
determined that that the defendant was not grossly negligent because he had
the right of way, and if he did not, the judge would have told them so. This
instruction failed to conform to the law given the evidence of excessive speed
on behalf of the defendant.

lll.  The trial court erred in granting jury instruction number three.

Jury instruction number three was an incorrect statement of law and
conflicted with jury instruction number four. Jury instruction three stated:
“The driver of an emergency vehicle may exceed the speed limit provided he
is not grossly negligent.” App. 330.

The correct statement of law was given in instruction number 4, which

stated:



The driver of a law enforcement vehicle may disregard speed

limits, while having due regard for safety of persons and property,

only when the operator of such vehicle displays a flashing

emergency light or lights, and sounds a siren.

Violation of this law does not, in itself, constitute gross

negligence, but you may consider this together with other facts

and circumstances in this case in determining whether the

Defendant Tim VanMarter was grossly negligent. App.331.

The defendant did not allege that the giving of instruction four
was cross error in this appeal, therefore, this instruction became the
law of this case. This instruction was nullified by the incorrect statement of
law presented in the defendant’s instruction number three, which allowed the
jury to conclude that the defendant could speed at will, without the use of his
lights and siren. At a minimum, these two jury instructions are conflicting and
inconsistent, and it cannot be known which instructions the jury followed.
Therefore, this is error as it does not “plainly appear from the record that the
jury could not have been misled by them”. Redd v. Ingram, 207 Va. 939,
942, 154 S.E.2d 149, 152 (1967) .

Furthermore, jury instruction number three conflicts with the evidence
produced at the trial of this matter. The plaintiff's police expert, Ken Katsaris,
testified that the standard of care required the defendant to activate his lights

and siren when exceeding the speed limit. App. 664-665. Katsaris also

testified, without objection, that the Virginia Code required the use of lights
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and siren when exceeding the speed limit. App. 664-665. The defendant’s
fellow officer and trainer, Sergeant Cromer, testified that he communicated
to all officers he trained that as soon as they exceeded the speed limit, they
must activate their lights and siren. App. 774. Defendant’s expert, Sergeant
Cordle, admitted on cross examination that if the defendant was trained to
immediately activate his lights and siren then that is what he should have
done. App. 809. Defendant VanMarter admitted that he was trained to
immediately activate his lights and siren as soon as he exceeded the speed
limit. App. 642. As this instruction conflicts with the evidence produced at
trial, as well as jury instruction humber 4, the giving of instruction number 3

was in error.

IV. The trial court erred in granting the Defendant’s transfer of venue
motion.

Contrary to defendant’s assertion, the plaintiff's argument previously set
forth on this issue does take in to account the abuse of discretion standard of
review. Clearly, from the evidence produced by the plaintiff, the trial court
abused its discretion in disregarding that evidence and transferring the case
to Roanoke County. This Court has said that “an appellate court should
notsimply rubber stamp every discretionary decision of a trial court. To

the contrary, we have an obligation to review the record, and upon doing
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s0, to reverse the judgment of the trial court if we find a clear abuse of
discretion.” Walshv. Bennett, 260 Va. 171, 175, 530 S.E.2d 904, 907(2000)
(emphasis added).

“The determination of whether a trial court has abused its discretion is
fact-specific.” /d. Without repeating the plaintiff's prior argument, the trial
court ignored the fact that the defendant misrepresented material facts to the
trial court, ignored the fact that the defendant failed to provide any evidence
confirming his alleged move, and ignored the most damning evidence, the
defendant’s change of address form, filled out personally by him, indicating
an effective change of address date five days after he was served with this
lawsuit. Contrary to what his brief would have you believe, the defendant
never objected to “unauthenticated and hearsay documents.” Clearly, these
facts illustrate an abuse of discretion by the trial court.

(A) The defendant conducted substantial business activity in the
City of Roanoke.

The defendant conveniently ignores the fact that he was not just
engaged in “recreational pursuits” in the City of Roancke. The defendant
continued to receive mail at his Roanoke city address. App. 446-447. The
defendant’s truck was still registered with the city of Roanoke, so he was

paying personal property taxes on that. App. 448. The defendant still kept
11



personal belongings in the City of Roanoke and admitted to still traveling there
to retrieve the items. App. 447-448; 451. The defendant admitted to traveling
through the City of Roanoke on his way to work. App. 455. The defendant
admitted that any time he worked he only ate at one of two places, one of
which was located in the City of Roanoke. App. 459. Further, the defendant
was enrolled at Virginia Western (community college), located in the City of
Roanoke, taking college courses. App. 460-461. Obviously these classes
brought him to/through the City of Roanoke and involved paying course fees
to a Roanoke City business. While he was taking these courses, he was
physically sitting in the City of Roanoke. Further, these classes were
obviously an effort to increase his marketability with the police department or
in furtherance of finding other employment. These are not “personal
activities.”

Lastly, the defendant’s job requirements with the Roanoke County
Police Department obligated him to perform police functions in the City of
Roanoke pursuant to the Roanoke City/Roanoke County Reciprocal Law
Enforcement Agreement. Hawthorne Rec. Pg. No. 1893. The trial court
abused its discretion in ignoring the aforemention evidence and transferring

these cases to Roanoke County.
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V. The trial court erred in refusing to strike the five jurors for cause
and/or refusing to allow additional voir dire.

Defendant asserts that the plaintiff offered no argument to support the
argument that juror Hodges should have been stricken for cause. This is
disingenuous as the defendant was aware of the basis for the plaintiff's
argument that Ms. Hodges should have been stricken, as plaintiff asserted
that same argument below in the trial court in his Brief in Support of His
Motion to Vacate the Verdict and Motion for New Trial. Guthrie Rec. Pg. No.
269. Hawthorne Rec. Pg. 1092;1893. Furthermore, in the plaintiff' s Opening
Brief, page 8, the plaintiff stated that “four of the five jurors expressed difficulty
in having to rule against a police officer”, and that the “fifth juror was related
to an employee of defense counsel”. Obviously, as stated in the Opening
Brief, the fifth juror was Mr Tuckwiller, leaving the other statement to
encompass jurors Hodges, Draper, Harris and Blankenship. Furthermore,
plaintiff's counsel identified the portions of the transcript in question in support
of his statement that four of the five jurors expressed difficulty in having to rule
against a police officer. See Plaintiff Guthrie’s Opening Brief, p. 8.

As discussed in the Plaintiff's Opening Brief, juror Mrs. Blankenship said
that “if [the Defendant] was doing his job, | would have a problem with finding
him personally liable.” Plaintiff Guthrie’s Opening Brief p. 43; App. 585.

13



Mrs. Hodges said that she agreed with Ms. Blankenship. App. 585-586.
Clearly, this statement by Ms. Hodges indicates that she was biased and/or
could not act with entire impartiality. No clarification or absence of
disqualification emanated from juror Hodges, therefore, she should have been
stricken for cause.

With respect to juror Tuckwiller, the issue is the misleading
representation by defense counsel as to extent of juror Tuckwiller's sister’s
involvement in this case. Defense counsel stated that he did not know what
Ms. Counts did at his office, which incorrectly suggested that Ms. Count’s had
nothing to do with him or this case. App. 531-532. Defense counsel had
approximately three other attorneys in his practice, so one could conclude,
based on defense counsel's representation, that Ms. Counts worked for
another attorney in defense counsel’s office, unconnected with this case.
Defense counsel Guynn was the only attorney from his firm who worked on
this case, so that conclusion would not be unrealistic.

The fact that Ms. Counts had signed or typed fourteen (14) letters,
including the defendant’s discovery responses, would indicate that defense
counsel was well aware of Ms. Counts involvement in this case. Obviously,

had plaintiff's counsel been aware that juror Tuckwiller's sister was the

14



secretary or paralegal for defense counsel, and that she was well acquainted
with this case, plaintiffs counsel could have exercised his peremptory
challenge. Instead, this fact was concealed by defense counsel, who
obviously benefitted as juror Tuckwiller became the foreman of the jury.
Plaintiff's counsel will not reiterate the testimony of the jurors at issue.
"Even though circuit courts have wide latitude in the seating of jurors, courts
must be mindful that if any reasonable doubt exists regarding whether a juror
stands indifferent in the cause, that doubt must be resolved in favor of the
[party]. A juror’s ability to give a [party] a fair and impartial trial must not be
left to inference or doubt.” Green v. Commonwealth, 262 Va. 105,117-118,
546 S.E.2d 446,452 (2001). Taken as a whole, the responses of those jurors

indicate that they were not impartial, and should have been stricken.
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