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OTHER AUTHORITIES

Virginia Model Jury Instruction 11.010



STATEMENT OF THE CASE

This case arose from an accident on June 10, 2005, in which Officer
Timothy VanMarter of the Roanoke County Police Department was
attempting to overtake a speeder and a vehicle driven by Joyce Hawthorne
with Kevin Guthrie as a passenger pulled out in front of him. Ms.
Hawthorne died in the collision and Mr. Guthrie was injured.

Guthrie filed suit against Officer VanMarter and Roanoke County
Police Chief Ray Lavinder in the Circuit Court of the City of Roanoke. JA
12. Defendants filed responsive pleadings and motions to transfer venue
to Roanoke County and the trial court granted those motions. JA 24, 31,
68.

After extensive discovery, the trial court held a hearing on Officer
VanMarter's plea in bar based on sovereign immunity. JA 473. Both
parties agreed to the date of the hearing and presented evidence at the
hearing. Guthrie made no request for continuance and did not object to the
proceedings. The trial court granted the plea in bar on the applicability of
sovereign immunity, but found gross negligence 1o be a jury issue. JA 209.

Guthrie moved for reconsideration of the trial court’s decision on the
plea on the grounds of after discovered evidence, i.e., two witnesses.

JA 213. The trial court denied the motion on the grounds that Guthrie’s



counsel knew of the witnesses at the time of the hearing as evidenced by
their identification by Guthrie in answers to interrogatories two weeks
before the hearing. Further, the trial court held that the testimony of the
witnesses would not change the result of the plea. JA 511-514,

Guthrie dismissed Lavinder as a party and the trial court consolidated
the Hawthorne and Guthrie cases for trial. On May 10, 2007, a jury
returned verdicts in favor of Officer VanMarter in both cases. Guthrie filed
several post-trial motions, including motions to set aside the verdict and for
a new trial. The trial court denied the motions and entered final judgment in
favor of Officer VanMarter on March 6, 2009. JA 408, 425. Guthrie, by
counsel, filed his notice of appeal on April 3, 2009.

QUESTIONS PRESENTED

l. Whether Guthrie may re-litigate an issue on a plea in bar when
Guthrie failed to present evidence known to him at the original
hearing.

II.  Whether jury instruction 11 fairly advised the jury of the law of
contributory negligence.

[1l.  Whether jury instruction 3 was an accurate statement of VanMarter's

duties at the time of the accident.



IV.  Whether the trial court correctly transferred venue to the County
where Defendants resided and the accident occurred.

V.  Whether the trial court properly seated the jury.

STATEMENT OF FACTS

Officer VanMarter offers this statement of facts to amplify or correct
facts in the opening brief of Guthrie and to state the facts in the light most

favorable to him as the prevailing party. American Tobacco Co. v.

Harrison, 181 Va. 800, 275 S.E.2d 181 (1943). On June 10, 2005, Officer
Timothy VanMarter of the Roanoke County Police Department was on
patrol. At about 11:30 p.m., a car came through his radar from the opposite
direction going 63 miles per hour in a 25 miles per hour zone. JA 613-614.
VanMarter made a U-turn at the first available place (JA 615) and
accelerated in the direction of the speeder. JA 615-616. He intended from
the moment the vehicle went through his radar to overiake the car and
issue a summons for reckless driving. JA 617.

Officer VanMarter was familiar with the road, having patrolled there
over one hundred times (JA 614-615), and he knew the road had a curve at
the bottom and a straightaway. Officer VanMarter decided to wait until that
straightaway to activate his lights because the road was clear, he was

familiar with the area, and he was concerned that the reckless driver wouid



attempt to evade him. JA 618. He slowed as he approached the familiar
curve because he knew he could not take it too fast. JA 622. He reached
down to activate his lights and siren and then saw an SUV pull into his path
from a driveway. JA 618. Joyce Hawthorne drove the SUV. Kevin Guthrie
was in the front passenger seat. JA 675. Hawthorne gunned the engine of
the SUV when she started the turn onto Chaparral. JA 686. Officer
VanMarter attempted to swerve to hit the rear rather than the front of
Plaintiff's vehicle. JA 618. Hawthorne had 210 feet of sight distance in the
direction from which Officer VanMarter was coming. JA 733.

ARGUMENT AND AUTHORITIES

l. Guthrie waived the opportunity to present evidence on whether
VanMarter was engaged in overtaking a speeder at the time of the
accident.

From the beginning, sovereign immunity was an essential issue in
this case. In his motion for judgment, Guthrie alleged gross negligence in
Count 2 presumably to avoid dismissal of his motion for judgment by virtue
of the doctrine of sovereign immunity. In his responsive pleading,
VanMarter included a plea of immunity.

The trial court held a hearing on the plea in bar on December 1,
2006. JA 473. Prior to the hearing, VanMarter submitted his memorandum

in support of his plea of immunity. JA 73. In the memorandum, VanMarter



framed the issue as follows: “Officer VanMarter is immune from liability for

the allegations in the motion for judgment.” JA 74. VanMarter argued that

the four-factor test from James v. Jane, 221 Va. 43, 282 S.E.2d 864 (1980),

and Messina v. Burden, 228 Va. 301, 321 S.E.2d 657 (1984), favored

application of sovereign immunity in this case. JA 74. VanMarter also

relied on Colby v. Boyden, 241 Va. 125, 400 S.E.2d 184 (1991), as

authority for application of sovereign immunity to the facts of this case --
..."the evidence is clear that Officer VanMarter satisfies the requirements of
the four part test as much as Officer Boyden did.” JA 76.

In response, Guthrie submitted a reply to the plea of immunity of
Defendant VanMarter. JA 78-183. Guthrie’s reply memorandum included
a comprehensive review of facts developed in discovery. JA 78-86.

Guthrie attempted to distinguish Colby v. Boyden on the grounds that

Officer Boyden was involved in a vehicular pursuit and Officer VanMarter
was involved in an overtaking. Guthrie filed a supplemental reply to the
plea of immunity of Defendant VanMarter on the day of the hearing —
December 1, 2006. JA 183.

At the hearing on December 1, 20086, the trial judge confirmed with
counsel for the parties that they agreed that the court could use deposition

testimony in its consideration of the plea. JA 479. VanMarter testified live



at the hearing and also called co-defendant Lavinder to testify at the
hearing. JA 481-503. At the close of the evidence, the trial judge asked if
there was any other evidence for the purposes of these motions and
counsel for both parties stated that there was not. JA 504.

By letter dated December 29, 2006, the trial court issued its opinion
that VanMarter’s plea of sovereign immunity should be granted because his
actions in pursuit of a speeding vehicle were discretionary and not
ministerial in nature. JA 209-210. At no time in the plea in bar process did
Guthrie offer any evidence that VanMarter was not in pursuit of a speeding
vehicle at the time of the accident. Likewise, Guthrie did not make any
legal arguments to that effect. JA 78-185. Based on the evidence
presented at the plea in bar hearing, the trial court held that sovereign
immunity applied and that gross negligence was an issue for the jury. JA
209-210.

On March 12, 2007, Guthrie filed a motion to amend prior ruling on
account of newly discovered evidence seeking to overturn the trial court’s
ruling on sovereign immunity. JA 213. In the motion, Guthrie argued that
the issue before the court on the plea in bar was whether or not “defendant
VanMarter's attempt to overtake or pursue an alleged speeder without

emergency lights and siren entitle him to the protection of sovereign



immunity.” JA 213. Guthrie asserted in the motion that on December 1,
2006, when the trial court held its hearing on the special plea, “plaintiffs had
no evidence to the contrary” regarding evidence that VanMarter was
attempting to overtake a speeder at the time of the accident (JA 213) and
that there was no genuine issue of fact in that regard at that time. Guthrie
identified the newly discovered evidence as witnesses Donna Hayman and
Glen Hayman. JA 214-215. Guthrie also identified his own testimony as
after discovered evidence. JA 215. The trial court denied the motion on the
grounds that the witnesses were not newly discovered evidence. JA 513.
On November 16, 2006, a full two weeks before the hearing on December
1, 2006, Guthrie served a supplemental answer to Defendant’s
interrogatories on defense counsel identifying Glen Hayman and Estevan
Martinez as persons who were eyewitnesses to the accident. JA 274. The
trial court pointed out that the testimony of Glen and Donna Hayman (which
was the only testimony incorporated in Guthrie’s motion) would not change
the decision on the plea in bar. JA 514. The trial court also found that the
testimony of the Haymans does not contradict VanMarter. Rather, the trial
court compared it to attempting to prove a nullity. Id.
The trial court correctly decided the plea in bar and the motion to

amend based upon newly discovered evidence. At the time of the trial



court’s December 29, 2006 decision sustaining the plea in bar, there was
no evidence before it that VanMarter was not attempting to overtake a
speeding car. This Court has consistently held that

[tlhe party asserting the plea in bar bears the burden of proof.
When, as here, the trial court heard evidence ore tenus and the
trial court decided the issue rather than submitting it to a jury,
the trial court’s findings are entitled to the weight accorded a
jury verdict, and these findings should not be disturbed by
appellate court unless they are plainly wrong or without
evidence to support them.

Baker v. Pool Service Co., 272 Va. 677, 688, 636 S.E.2d 360, 367-368

(20086), citing Cooper Industries, Inc. v. Melendez, 260 Va. 578, 595, 537

S.E.2d 580, 590 (2000), and Tomlin v. McKenzie, 251 Va. 478, 480, 468

S.E.2d 882, 884 (1996). See also Jennings v. Kay Jennings Family Limited

Partnership, 275 Va. 594, 600, 659 S.E.2d 283, 287 (2008). There was

certainly evidence to support the trial court’s finding that VanMarter was
attempting to catch up with a speeding car at the time of the accident. JA
482-486. Likewise, given the trial court’s subsequent consideration of the
testimony of Guthrie’s witnesses and conclusion that their testimony did not
contradict VanMarter’'s evidence, the trial court’s finding was not plainly
wrong. JA 511-514.

Guthrie contends that he was entitled to have a jury consider the

question of whether or not VanMarter was attempting to catch up with a



speeding car at the time of the accident. There are a number of reasons
why Guthrie’s claim in this regard must fail. First, Guthrie waived any right
to a jury consideration of the issue when he did not object to the plea in bar
proceedings on that basis, and did not request that a jury make factual
findings for the plea in bar. Guthrie has cited no authority for the
proposition that parties are entitled to a jury on a plea in bar. Nevertheless,
that is not a question this Court can reach in this case because Guthrie
failed to request a jury on the plea in bar and failed to preserve an objection
to the plea in bar proceedings on the grounds that he was entitled to a jury.
The record in this case does not support Guthrie’s claim that he
consistently maintained that whether or not VanMarter was attempting to
catch up with a speeder was an issue solely for a jury. Rather, it appears
from the record that Guthrie came up with this argument when it became
clear that the testimony of the Hayman witnesses did not qualify as newly
discovered evidence. For example, in his motion to amend prior ruling on
account of newly discovered evidence, Guthrie states with regard to
whether or not VanMarter was attempting to catch up with a speeding
vehicle that he “had no evidence to the contrary” on December 1, 2006.
JA 213. This assertion begs the question of the need for a jury in the

absence of evidence to the contrary of VanMarter’s evidence. If Guthrie’s



assertion of no evidence to the contrary is to be believed, he had no basis
for a claim that a jury should decide whether or not VanMarter was
pursuing a speeding car before the hearing. Therefore he could not have
established a jury issue in that regard. His argument that it was always a
jury issue is not supported by the record.

Guthrie’s argument in this regard is further undermined by his failure
to address the issue in the course of the plea in bar proceedings. Guthrie
made no assertion on brief or at the hearing that a jury should decide
whether or not VanMarter was in pursuit of a speeding vehicle. Guthrie
offers no explanation for his failure to address this issue while
simultaneously analyzing VanMarter’s conduct under the four part test in

Messina v. Burden, 228 Va. 301, 313, 321 S.E.2d 657, 663 (1984). JA 86.

Under the Messina analysis, it would seem very pertinent to show that
VanMarter was not chasing a suspected speeder. Guthrie has not
explained why he did not offer evidence or argument that VanMarter was
not in pursuit of a speeding vehicle and, therefore, not entitled to sovereign
immunity.

On brief, Guthrie suggests that VanMarter had the burden of proof in
the plea in bar and to frame the issues in the plea in bar and Guthrie had

no obligation to oppose the plea with contrary evidence. Essentially,

10



Guthrie is arguing that VanMarter sought an advisory legal opinion from the
trial court based upon hypothetical facts posited by VanMarter. There is
simply no basis for this argument given the long standing edict against

advisory opinions in Virginia law. Appalachian Voices v. State Corporation

Commission, 277 Va. 509, 515, 675 S.E.2d 458, 460 (2009) (quoting

Martin v. Ziherl, 269 Va. 35, 40, 607 S.E.2d 367, 369 (2005)). While

VanMarter had the burden of proof, this did not relieve Guthrie from his
obligation to present evidence to the contrary. This is especially true given
that VanMarter framed the issue as being entitled to the defense under the
allegations in the motion for judgment.

After VanMarter filed his response to Guthrie’s Motion to Amend Prior
Ruling and proved through Guthrie’s supplemental answers to
interrogatories that Guthrie had knowledge of the witnesses a full two
weeks before the plea in bar hearing, Guthrie changed approaches. For
the first time, Guthrie asserted that the plea in bar hearing was limited
solely to the facts as VanMarter framed them. JA 276. For the first time
Guthrie argued that whether VanMarter was pursuing a speeding vehicle
was a question of fact for the jury. JA 280, 282. The essence of this

argument is that the party opposing the plea in bar has no duty to respond

11



and they take the position that the plea in bar is limited to the facts as
presented by the moving party.

Of course, this proposition would essentially end the plea in bar
because it would no longer serve its function of reducing the “litigation to a
single issue, which if proven, creates a bar to the plaintiff’s right of

recovery.” Cooper Industries, Inc. v. Melendez, 260 Va. 578, 594, 537

S.E.2d 580, 590 (2000). Consider the scenario wherein a defendant files a
plea in bar based on the statute of limitations. The defendant contends that
the statute of limitations commenced on one date and the plaintiff contends
that it began running on another. Under Guthrie’s formulation, the
defendant would present evidence supporting his position that the cause of
action accrued on a particular date and the plaintiff would respond by
saying that the plea in bar proceeding is limited to the date supported by
the defendant’s evidence and plaintiff will submit evidence later when a jury
is empanelled to decide the issue. It is simply an unworkable scenario.
Guthrie attempts to bolster his position by suggesting that the trial
court said that the only issue before it with respect to the plea in bar was
whether the act of overtaking versus pursuit supported application of the
doctrine of sovereign immunity. The trial court did not make that statement

until its letter ruling of December 29, 2006 and the statement was entirely

12



correct based upon Guthrie’s failure to present any evidence that
VanMarter was not engaged in overtaking another vehicle. Guthrie cannot
decline to present evidence in a plea in bar hearing and then argue that the
ruling was only applicable to the evidence presented by VanMarter. The
trial court’s delineation of the issue was in direct response to Guthrie’s
argument and evidence presented by Guthrie at the hearing. It is absurd
for Guthrie to now claim that the entire plea in bar process was based upon
a hypothetical set of circumstances.

Finally, the testimony of Glen and Donna Hayman at trial was
irrelevant to the issues in the case. Having failed to present any evidence
at the plea in bar hearing, Guthrie was bound by the trial court’s ruling on
the plea in bar. That ruling included a finding of fact that VanMarter was
indeed pursuing a speeding car. Guthrie argued that the testimony of Glen
and Donna Hayman was necessary for his simple negligence case but the
trial court had already ruled by granting the plea in bar based on sovereign
immunity that simple negligence was not sufficient. Thus, the testimony of
the Haymans was properly excluded by the trial court.

The inescapable conclusion in this case is that Guthrie is seeking to
avoid his failure to present evidence at the plea in bar hearing. Guthrie

offers no reasonable basis for this Court to conclude that Guthrie should

13



not be bound by the factual findings of the trial court in the plea in bar
proceeding when Guthrie neglected to present what he now considers to
be important evidence to the court.

. Instruction 11 fairly advised the jury on the issue of contributory
negligence of Hawthorne.

VanMarter pled contributory negligence by Hawthorne as an
affirmative defense. JA 30. The defense was based upon Hawthorne’s
failure to see VanMarter’s headlights before she “gunned it” and
accelerated into VanMarter’s lane of travel. Guthrie’s experi, David
McAllister, testified without contradiction that Hawthorne had 210 feet of
sight distance. JA 733. Instruction 13 is a chart for the jury to use in
converting miles per hour to feet per second. For example, at 25 miles per
hour, it would have taken over five seconds for VanMarter to traverse the
210-foot sight distance. JA 758-759. The question for the jury was
whether or not Hawthorne saw or should have seen VanMarter’'s vehicle
and used ordinary care not to pull out in front of a vehicle that is so near the
driveway that the driver cannot safely enter the highway. Instruction 11
fairly and accurately addressed this issue.

Right of way was not an issue in this case. That is, even if VanMarter
forfeited the right of way by exceeding the posted speed limit, the right of

way did not transfer to Hawthorne. Moore v. Warren, 203 Va. 117, 122

14



S.E.2d 879 (1961); James v. City of Norfolk, 206 Va. 35, 141 S.E.2d 748

(1965). In Moore, this Court recognized that even when the driver with the
right of way operated at an unlawful speed, the common law duty to
exercise reasonable care would apply to both drivers. 203 Va. at 123, 122
S.E.2d at 884. In other words, a person entering a highway from a
driveway cannot do so with impunity just because the person with the right
of way on the highway may be speeding. The person entering the highway
must still use reasonable care to do so safely. Instruction 11 said just that.
Hawthorne had a duty to stop and use ordinary care {o yield to any vehicle
that is so near the driveway that she could not safely enter the highway.
The instruction did not mention right of way and it had nothing to do with
right of way.

In Swisher v. Swisher, 223 Va. 499, 503, 290 S.E.2d 856, 859 (1982),

the Court held that a driver “had a duty to keep a proper lookout regardless
of which vehicle had the right of way.” Instruction 11 in conjunction with
Instruction 10 fairly put this issue before the jury. Instruction 10 advised the
jury that Hawthorne had the right to assume that VanMarter was exercising
reasonable care until she realized he was not. Instruction 11 described her
duty to vyield to any vehicle that was so near her that she could not safely

enter the highway.

15



Guthrie’s reliance on Shearin v. Virginia Electric and Power

Company, 182 Va. 573, 29 S.E.2d 841 (1944), is misplaced. The

circumstances in Shearin were considerably different than this case. The
accident in Shearin occurred at an intersection at which right of way was
established by statute. This case does not involve a statutorily established
right of way. This case does not turn on who had the right of way. As
stated previously, a driver entering a highway from a driveway must yield to
any vehicie on the highway when the person in the driveway does not have
sufficient time and space to enter the highway ahead of the vehicle on the
highway. Further, forfeiture or possession of the right of way was not the
proximate cause of this accident. The question put to the jury was whether
or not Hawthorne should have pulied out in front of VanMarter and, if not,
was that the proximate cause of the accident.

Guthrie’s Assignment of Error regarding the giving of Instruction 11 is
unusual given that the instruction could not and did not prejudice Guthrie.
VanMarter did not plead contributory negligence as a defense against
Guthrie’s motion for judgment. In his responsive pleading, VanMarter
stated in paragraph 15 “plaintiff's decedent’s injuries were the result of the

contributory negligence of plaintiff's decedent [Hawthorne].” JA 30. The

16



instruction applied only to the esiate of Hawthorne." The instruction

referred to the driver as “she” and was explicit about its application. In

Price v. Burton, 155 Va. 229, 154 S.E. 499 (1930), this Court held that an
instruction that “deals entirely with the liability of Miss Calpurnia Price [a co-
defendant] and not with the liability of the plaintiffs in error [co-defendants]
... in no way could have prejudiced the plaintiffs in error.” 155 Va. at 237,
154 S.E. at 501. The same logic applies here. When an instruction applies
to only one of two plaintiffs, it could not have prejudiced the plaintiff to
whom it did not apply. Accordingly, this Court should overrule Assignment
of Error 2.

Moreover, the jury verdict in favor of VanMarter in both cases makes
it clear that the jury did not decide the case on contributory negligence.
VanMarter neither pled nor asked for an instruction on intervening
superseding negligence of Hawthorne causing Guthrie’s injuries. Again,
contributory negligence was not a defense against Guthrie’s claim. Under
the instructions in this case, the only way the jury could find in favor of
VanMarter on Guthrie’s cause of action was to determine affirmatively that

VanMarter was not grossly negligent or conclude that Guthrie did not carry

! Guthrie cannot how claim that the jury was confused on this basis
because Guthrie and Hawthorne moved for the consolidated trial over
VanMarter’s objections and Guthrie offered no instructions or objections to
clarify the application of the instruction.

17



his burden of proof with regard to gross negligence against VanMarter. In
either event, we can be sure that Instruction 11 was not the basis for the
jury’s verdict in this case.

lll.  Instruction 3, taken directly from the Virginia Model Jury Instructions,

was an accurate statement of VanMarter's legal duties at the time of
the accident.

Guthrie does not challenge on appeal the applicability of sovereign
immunity to VanMarter. Instruction 3 is taken directly from Virginia Model
Jury Instruction 11.010 which is titled “Speed limits: operator entitled to

sovereign immunity.” Relying on Colby v. Boyden, 241 Va. 125, 400

S.E.2d 184 (19291), the instruction is designed to advise the jury that the
driver covered by sovereign immunity can only be found liable for gross
negligence. See annotation and scope note of Virginia Model Jury
Instruction 11.010. Accordingly, Instruction 3 correctly advised the jury that
VanMarter could only be found liable for gross negligence.

Guthrie bases his objection to Instruction 3 on its lack of a reference
to a requirement that VanMarter use his emergency lights and siren.
Guthrie does not and cannot cite any provision of the Virginia Code that
established a duty by VanMarter to activate his emergency lights and siren.
Rather, Guthrie argues that the exemption from criminal prosecution for

using emergency lights and siren contained in Virginia Code § 46.2-920

18



creates such a duty. On the contrary, a cursory reading of Virginia Code §
46.2-920 clearly shows that the code section does not require use of
emergency lights and siren by VanMarter. If it so desired, the legislature
could have established such a duty and imposed consequences for failing
to comply with a statutory duty to activate the emergency lights and siren.
Evidently the legislature chose not to do so. Accordingly, Guthrie’s reliance
upon Virginia Code § 46.2-920 as establishing a duty to activate
emergency lights and siren is misplaced.

Lack of duty in Virginia Code § 46.2-920 may best be shown by
considering a different set of facts. If VanMarter had activated the
emergency lights and siren in his vehicle and the accident occurred,
Virginia Code § 46.2-920 would not have precluded a suit against him. As
noted in § 46.2-920(b), nothing in the code section would release
VanMarter from civil liability. Thus, if VanMarter had activated his
emergency lights and siren, § 46.2-920 would not have been a release
from liability.

Instruction 3 is consistent with a fair interpretation of Virginia Code §
46.2-920. Instruction 3 would allow a jury to consider whether or not the
driver of an emergency vehicle with sovereign immunity could be grossly

negligent with or without emergency lights and siren. Guthrie reads

19



Virginia Code § 46.2-920 too restrictively in arguing that a jury could find
gross negligence only when the operator did not use the emergency lights
and siren. The instruction advised the jury that exceeding the speed limit
was not necessarily gross negligence. Given all the evidence in the case
from Guthrie’s expert, other police officers, and VanMarter's expert, the jury
had plenty of information regarding the use of emergency lights and siren
to determine if VanMarter was grossly negligent. Moreover, Instruction 3
does not preclude a finding by the jury that excess speed could constitute
gross negligence. In fact, Instruction 3 specifically advises the jury that
VanMarter could only exceed the speed limit to the extent that he was not
grossly negligent. All of this is a correct statement of the law. Guthrie’s
argument that emergency lights and siren were a requirement is without
any basis in law. It would require a jury to find gross negligence any time
an officer exceeded the speed limit by as little as one mile per hour without
emergency lights and siren. Such a result is not consistent with Virginia
law.

There is no contradiction between Instructions 3 and 4. The second
paragraph of Instruction 4 which is consistent with Instruction 3 was
necessary to avoid giving the jury the impression that there was a legal

requirement that VanMarter operate his emergency lights and siren under
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the circumstances of this case. That is, this was not a negligence per se
situation where not activating lights and siren would constitute negligence
per se. When read together, Instructions 3 and 4 are consistent and clear.
Guthrie’s argument that police officers are bound by traffic regulations is
correct. However, violation of a traffic regulation constitutes only
negligence per se and not gross negligence. Moreover, as previously
argued, Guthrie cites no Virginia code section that requires activation of
emergency lights and siren when officers exceed the speed limit.
Subsection (d) of § 46.2-920 allows law enforcement officers to disregard
speed limits while having due regard for safety of persons and properties
when testing accuracy of speedometers or testing accuracy of speed
measuring devices or following another vehicle for purpose of determining
its speed. If § 46.2-920 imposed a requirement for emergency lights and
siren, subsection (d) would not use the terms “disregard speed limits” and
would instead state that the obligation to activate emergency lights and
sirens does not apply when testing the accuracy of speedometers and the
like. Guthrie fails to accept the distinction between an exception to the
speed limit and a requirement to activate emergency equipment. Section
46.2-920 provides an exception but it does not establish a requirement. the

jury, acting pursuant to Instructions 3 and 4, evidently found that
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VanMarter's speed at the time of the accident under all the circumstances
was not grossly negligent. This Court should affirm that verdict.

IV. The trial court did not abuse its discretion when it transferred venue
to the county where VanMarter lived and the accident happened.

Guthrie argues in Assignment of Error 4 that the trial court erred
when it transferred venue of this case from the City of Roanoke to the
County of Roanoke where VanMarter lived and the accident occurred. It is
clear from Guthrie’s brief that he disagrees with the trial court’s analysis of
the evidence submitted by the parties to the trial court in support of their
respective positions. Guthrie’s argument fails because it does not take into
account the standard of review this Court applies to decisions of trial courts
onh motions to transfer venue. The standard of review is whether or not the
trial court abused its discretion in ruling on the motion to transfer venue.

Norfolk and Western Railway Company v. Williams, 232 Va. 390, 389

S.E.2d 714 (1990); Mever v. Brown, 256 Va. 53, 500 S.E.2d 807 (1998).

As a result, Guthrie’s arguments do not address how the trial court abused
its discretion and should not be considered by this Court.

The trial judge held a hearing and heard evidence from witnesses in
the course of adjudicating VanMarter's motion to transfer venue. The trial
judge was able to personally observe the demeanor of the withesses and

consider their credibility based upon their testimony before him. The trial
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court relied on the testimony in making its decision. JA 64-67. Based on
the evidence and testimony, the trial court made a factual finding that
VanMarter lived in Roanoke County at the time Guthrie filed his motion for
judgment. When a trial court makes factual findings based upon evidence
ore tenus at a hearing, this Court should give deference to those findings
and should not disturb them uniess they are plainly wrong or without any
evidentiary support. In this case, testimony from the only two witnesses
supports the trial court’s finding and, therefore, the trial court did not abuse
its discretion. Since VanMatrter lived in Roanoke County at the time of the
filing of the lawsuit, venue in the City of Roanoke was not permissible on
the basis of the defendant’s residence.

Guthrie also argues that VanMarter regularly conducted substantial
business activity in the City of Roanoke which justified venue there
pursuant to Virginia Code § 8.01-262(2). Again, Guthrie’s argument fails to
address how the trial court abused its discretion when it ruled that venue
was not proper under Virginia Code § 8.01-262(3). The trial court held that
VanMarter traveled through the City of Roanoke on his way to work. He
occasionally ate, shopped, and saw movies in the City of Roanoke as well
as taking college courses in the City. The trial court determined that

VanMarter’s activities were not usual and customary and therefore did not
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satisfy the requirements of Virginia Code § 8.01-262(3) that he regularly
conduct business. Although the trial court did not address the issue, it is
clear that the activities of VanMarter in the City of Roanoke did not
constitute the type of business activity contemplated by the statute.
Business refers to employment related or personal business dealings as
opposed to activities that are purely personal such as recreational pursuits.

Meyer v. Brown, 256 Va. 53, 57, 500 S.E.2d 807, 809-10 (1998) (citations

omitted). The trial court found that if the personal contacts relied on by
Guthrie “were to suffice for purposes of code section 8.01-262(3), it would
very easily lead to all residents of the Roanoke Valley being subject to
venue in all three jurisdictions the Roanoke Valley encompasses. The
geographic and commercial conditions within the Roanoke Valley would
require an individual to take extreme precautions to avoid being subjected
to venue in three jurisdictions by merely going shopping or out for a meal.”
JA 66. Clearly, the trial court did not abuse its discretion in this regard. Its
decision is consistent with Meyer.

Guthrie’s personal attacks on VanMarter do not establish an abuse of
discretion. For example, Guthrie’s own credibility is undermined when he
argues that VanMarter provided no evidence that he moved to Roanoke

County in spite of VanMarter's own testimony and the testimony of
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Alderman, a witness called by Guthrie. It is understandable that the trial
court found as a matter of fact that VanMarter moved to the County in July
2005 when it weighed VanMarter's and Alderman’s uncontradicted
testimony against the various clerical items associated with the move that
had not been completed at the time of the filing of the lawsuit. The trial
court rightly did not allow unauthenticated hearsay documents to outweigh
testimony of witnesses. JA 55-60.2

Guthrie’s reliance on Gray v. Graham, 231 Va. 1, 341 S.E.2d 153

(1986), is both mystifying and without basis. Gray involved actions taken
outside of trial. The investigating trooper asked Gray to allow the trooper to
take a picture of Gray to show it to a witness to determine whether the
witness could identify Gray as the driver. Gray did not allow the picture to
be taken and the court allowed a negative inference regarding Gray’s
motive as an attempt to avoid identification. VanMarter has taken no such
action in this case. Guthrie equates VanMarter not calling his landlord as a
witness at the hearing or presenting evidence of a lease as the equivalent
to Gray’s actions. There are two immediate problems with Guthrie’s

argument. First, it is raised for the first time in the opening brief. It was not

%2 The documents are unauthenticated and hearsay. Further Guthrie failed
to submit any evidence that the grocery store where VanMarter allegedly
worked was located in the City of Roanoke.
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raised in the trial court nor was it raised on the petition for appeal. Second,
there was no need to call any other witnesses or present any other
documents in light of the testimony given by VanMarter and Alderman. Any
testimony from the landlord would have been cumulative.®

The trial court was correct on the law and therefore did not abuse its
discretion. That is, the type of business referenced in Virginia Code § 8.01-
262(3) is employment related or a personal business dealing and not purely
personal or related to a recreational pursuit. In the absence of an error of
law, there can be no abuse of discretion. Accordingly, this Court should
affirm the trial court’s transfer of venue to the County where VanMarter
lived at the time of filing suit and where the accident occurred.

V. There was no error in the trial court’s seating of the jury.

In the fifth Assignment of Error, Guthrie contends that the trial court
erred when it denied Guthrie’s motion to strike jurors Draper, Harris,
Tuckwiller, Blankenship, and Hodges for cause. Curiously, Guthrie offers
no argument on brief to support the argument that Hodges should have
been stricken for cause. Guthrie argues that the bias of four of the

potential jurors was sufficient cause to strike them. Guthrie argues that

3 Of course, the same argument could be made with regard to Guthrie. That is, his
failure to call the landlord and/or subpoena the lease would indicate that he did not
believe the testimony or document would favor his argument.
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Tuckwiller should have been stricken for cause because his sister worked
for the law firm defending VanMarter.

Guthrie’'s argument regarding Tuckwiller is completely without merit.
“It is well settled that at common law a juror is not disqualified by the fact

that he is related to one of the counsel in the case.” Petcosky v. Bowman,

197 Va. 241, 254, 89 S.E.2d 4, 14 (1955). There, Petcosky moved for a
mistrial on the ground that his attorneys had just discovered that one of the
members of the jury was a first cousin of one of the counsel for the plaintiff.
197 Va. at 254, 89 S.E.2d at 14. The trial court denied the motion and this
Court affirmed. Surely, if a juror’s relation to counsel is not a
disqualification, a juror’s relation to an employee of counsel is not a
disqualification. The trial court correctly denied Guthrie’s motion to strike
Tuckwiller for cause and this Court should affirm.

Guthrie’s argument with regard to the other four jurors fails to
recognize the requirement that the answers of members of the venire must
be taken in the context of the total voir dire and cannot rest on a single

answer. Briley v. Commonwealth, 222 Va. 180, 279 S.E.2d 151 (1981).

When considered as a whole, the responses of the four jurors did not
unequivocally establish bias in favor of VanMarter. The jurors were

equivocal and inconsistent in response to the rather broadly stated
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questions from Guthrie after responding unequivocally to questions from
the trial court and the answers as a whole do not establish bias in favor of
police officers.

Each of the four responded in the negative without equivocation to
the following questions: 1. Have any of you expressed or formed an
opinion about the outcome of the case? 2. Are any of you aware of any
bias or prejudice for or against any of the parties to this litigation? 3. Do any
of you know of any reason whatsoever that you can’t give a fair and
impartial trial to the plaintiff and to the defendant based solely on the law
and the evidence? JA 521.

In response to voir dire consisting of questions from Guthrie, juror
Draper answered that her daughter was a police officer for Virginia Tech
and her son-in-law was a police officer for Blacksburg. She stated that she
really did not think that the employment of her daughter and son-in-law
would make it at all difficult for her to be involved in this case against a
police officer. “l think it would depend on the facts.” JA 540. She further
stated that she would not find it difficult to render a large verdict against the
police officer and that it would not cause a problem at home talking to her
kids or in-laws. JA 541. Later in the voir dire, Draper stated in response to

leading questions that she might be leaning a little bit towards having some
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concern about facing police officers after rendering a large verdict in favor
of the plaintiff against a police officer. JA 565. Draper continued by stating
that she did not really know but that she realized that police officers have a
hard job. Draper followed up by saying that she did not like to do anything
wrong. JA 566.

Later, Draper stated in response to a question from Guthrie’s counsel
that police officers are human beings and there are good police officers and
bad police officers. JA 579-580. Further, Draper stated that she did not
believe that it would be unfair to blame Officer VanMarter because he did
not intend to kill anyone that night. JA 585. When another juror stated that
she would not have a problem returning a verdict against a police officer if
there was negligence in doing his job, it appears that Draper agreed. JA
587.*

Juror Harris stated that she knew Roanoke County Chief of Police
Lavinder and that two of her nephews were police officers out of state. JA
541. Further, she stated in response to Guthrie’s question that her

friendship with Chief Lavinder’s wife would not make it difficult to sit on this

* Prior to this exchange in the voir dire, the trial court made the point that
when there were no affirmative responses to a question, there was no need
to poll jurors on each and every question. Thus, although there is no verbal
or oral response recording by the court reporter, it appears that Draper’s
response was in the affirmative given the lack of follow up questioning by
Guthrie’s counsel.
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case. Later, Harris stated that she knew two police officers at church and
that she did not know if it was going to bother her at all to sit in this case.
At one point she stated “Maybe | shouldn’t.” JA 564. She stated it might
be a little difficult to sit on the case because she comes into contact with
police officers at church. She stated that if the evidence came out in favor
of the plaintiff and she had to render a verdict against a police officer, she
thought she would have some concern to face the police officers at church.
Later, Harris responded to a question from Guthrie’s counsel and said that
if the preponderance of the evidence is the law, she did not think it was
unfair. JA 583. Lastly, Harris stated that if there was negligence of the
police officer doing his job, she would not have a hard time finding against
him. JA 587.

Juror Blankenship stated that if a police officer was doing his job, she
would have a problem finding him personally liable. JA 585. She quickly
qualified that statement and said if there was negligence in doing his job,
she could find against him. JA 586. Perhaps Blankenship’s statements are
explained by considering prior voir dire in which she was concerned about
whether the verdict would be against Officer VanMarter or Roanoke County
to the extent that she wanted to know if a verdict would come out of

VanMarter's pocket. JA 570. Nevertheless, when specifically asked,
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Blankenship stated that she would bring a lawsuit against a police officer.
JA572°

Appellate courts must defer to a trial court’s ruling on the issue of
whether to retain or excuse a prospective juror for cause and that ruling will
not be disturbed on appeal unless there has been manifest error amounting

to an abuse of discretion. Barrett v. Commonwealth, 262 Va. 823, 826, 553

S.E.2d 731, 732 (2001), citing Medici v. Commonwealth, 260 Va. 223, 227,

532 S.E.2d 28, 30 (2000); Cantrell v. Kruse, 259 Va. 47, 50, 523 S.E.2d

502, 504 (2000); Vinson v. Commonwealth, 258 Va. 459, 467, 522 S.E.2d

170, 176 (1999), cert. denied. 530 U.S. 1218, 120 S. Ct. 2226, 147 L.Ed.2d
257 (2000). This deference is because the trial court “sees and hears the

juror.” Satcher v. Commonwealth, 244 Va. 220, 236, 421 S.E.2d 821, 831

(1992). As fact finder, the trial court must weigh the meaning of the
answers given in light of the phrasing of the questions posed, the
inflections, tone, tenor of the dialogue, and the general demeanor of the
prospective juror. This Court has stated:

We are aware that, while the words employed may, when

transcribed and read in retrospect, appear ambivalent, the
judge who heard them uttered was uniquely positioned to

®> Since Guthrie failed to specify on brief any statements Hodges made that
Guthrie contends disqualified her as a juror, it is difficult to reply. The Court
should not consider any subsequent arguments regarding Hodges given
Guthrie’s failure to address Hodges in the opening brief.
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assess their ultimate import. Accordingly, his finding on this

question of fact will not be disturbed on appeal unitess, upon
consideration of the voir dire as a whole, we can say that the
veniremen’s commitment against the death penalty was not

unmistakably clear.

Smith v. Commonwealth, 219 Va. 455, 464, 248 S.E.2d 135, 142 (1978).

The record clearly establishes that the trial judge appropriately
performed his duty in this case and committed no error, much less manifest
error. The trial court relied upon his observation of the panel's demeanor
(JA 596), and their answers. JA 597. He did not interject himself into the
process and simply ruled on the propriety of counsel’s questions without
seeking rehabilitation of any jurors.

The trial judge should rule on the propriety of counsel’s

questions and ask questions and instruct only were necessary

to clarify and not for the purposes of rehabilitation. If the trial

judge adheres to this role, an appellate court may not set aside

the trial judge’s determination of a juror's impartiality if the

juror’s responses, even though conflicting, support that

determination.

McGill v. Commonwealth, 10 Va. App. 237, 242, 391 S.E.2d 597, 600

(1990). The trial court’s consideration of the entire voir dire is further
evidenced by its opinion denying Guthrie’s motion to set aside. JA 408-
424. In a lengthy opinion, the trial court reviewed all of the responses of
the challenged jurors and concluded that the prospective jurors’ views

would not prevent or substantially impair the performance of their duties in
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accordance with their instructions and their oath. Satcher, 244 Va. at 236,

421 S.E.2d at 831 (citing Adams v. Texas, 448 U.S. 38, 45 (1980)).

The mere relation to or friendship with police officers is not a per se
basis on which to disqualify prospective jurors. Virginia courts frequently
address the issue of social and familial relationships with police officers and
consistently find that such relationships are not grounds for exclusion from

a jury. See, e.g., Satcher, 244 Va. at 236, 421 S.E.2d at 831. In Satcher,

the potential juror had a son-in-law who was a police officer and he was
friendly with other county officers. In Satcher, the juror had initially stated
“lilt's a possibility” that his relationships with law enforcement “might cause
[him] to give more weight to their testimony than [he] might give to
someone that [he did not] know,” and he asked to be excused from service
on the jury.” Id. at 237, 831. The trial court held the juror’s answers o
other voir dire questions such as whether he could stand indifferent
satisfied the standard for jury service, and the appellate court found
retaining him was not manifest error. 1d.

Considered as a whole, the voir dire clearly establishes that the jury
was fair and impartial to both parties. There is substantial evidence
supporting the trial judge’s decision to deny Guthrie’s motion to strike jurors

for cause. Under the circumstances, this Court should defer to the trial
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court’s ruling based upon its observation of the jurors in person. Simply,

there was no manifest error justifying reversal.

CONCLUSION

The parties to this case received a fair trial. Accordingly, this Court
should affirm the judgment in favor of VanMarter.
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