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TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF
VIRGINIA:

The Plaintiff-Appellants, Co-Administrators of the Estate of Joyce
Hawthorne (the “Estate”), seek reversal of an adverse determination because,
contrary to the guarantees of the Constitutions of Virginia and the United
States and the case law of this Court, the trial proceedings were not
fundamentally fair. Specifically, the change of venue from Roanoke City to
Roanoke County was incorrect, denial of a jury determination of disputed
factual issues necessary for a grant of sovereign immunity was unconsti-
tutional, sovereign immunity was improperly granted to Officer Timothy Van
Marter ("VanMarter”), jurors with admitted bias were improperly retained on
the panel, and incomplete/improper jury instructions were given.

STATEMENT OF THE NATURE OF THE CASE AND
THE MATERIAL PROCEEDINGS IN THE TRIAL COURT

Joyce Hawthorne (“Hawthorne”) and Kevin Guthrie (“Guthrie”) were
endeavoring to complete a left turn onto a neighborhood public road when
VanMarter, an on-duty police officer driving a police cruiser at a high rate of
speed without emergency lights or siren, ‘T-boned’ the vehicle Hawthorne was
driving. The collision caused fatal injuries to Hawthorne and injured Guthrie.
The Estate sought to recover damages in a wrongful death action against

VanMarter in Roanoke City, demanding trial by jury as to all factual issues.



Over the Estate’s objections, the trial court transferred venue to
Roancke County and sustained VanMarter's Special Plea in Bar of Sovereign
Immunity (“Plea”). After the trial court's ruling granting immunity, several
eyewitnesses near the crash site gave deposition testimony casting doubt on
VanMarter's claim that he was attempting to overtake a speeding motorist.
These eyewitnesses were identified and disclosed (but not yet formally

interviewed or deposed) before the close of discovery. The Estate then filed

a Motion to Amend the ruling on sovereign immunity, requesting the ftrial
court to allow a jury to consider this additional evidence, but it was denied.
Guthrie also filed an action against VanMarter, and the cases were
consolidated for trial. After the trial, both the Estate and Guthrie filed Motions
to Vacate the Verdict and Motions for a New Trial which were denied.
ASSIGNMENTS OF ERROR

1. The trial court erred in granting VanMarter the protection of sovereign
immunity, contrary to controlling statutory and case law, where he was not
driving an authorized emergency vehicle, was not embracing special risks
under emergency conditions, and had not engaged his emergency equipment.

2.  The trial court erred in improperly denying the Estate its constitutional
right to have a jury decide disputed facts with respect to evidence that
VanMarter was not attempting to overtake a speeding motorist as he had
claimed and, therefore, was not entitled to sovereign immunity.

3. The trial court erred in refusing to reverse/withdraw VanMarter’s grant
of sovereign immunity and in granting instructions related thereto, allowing
VanMarter an improper advantage, after additional facts and VanMarter's frial
evidence negated the finding of sovereign immunity in his favor.
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4.  The trial court abused its discretion in failing to grant the Estate’ strikes
for cause where prospective jurors had indicated a clear bias in voir dire.

5.  The trial court erred in giving Instructions 3 and 11 because they were
not applicable to the facts of this case, were incorrect statements of the law,
were confusing to the jury, and/or constituted reversible error, particularly in
the absence of Instruction C.

QUESTIONS PRESENTED

1. Whether the trial court erred in granting VanMarter the protection
of sovereign immunity where he was not driving an authorized emergency
vehicle, was not embracing special risks under emergency conditions, and
had not engaged his emergency equipment. (Assign. of Error 1).

2.  Whether the ftrial court improperly denied the Estate its
constitutional right to a jury trial on the issue of whether VanMarter was
actually attempting to overtake a speeding vehicle at the time of the collision
and, therefore, might be entitled to sovereign immunity. (Assign. of Error 2).

3.  Whether the trial court's ruling on sovereign immunity should be
reversed in this Court’s de novo review where the trial evidence negated any
finding that VanMarter was "embracing special risks in an emergency
situation” at the time of the crash, thereby allowing VanMarter to avoid judicial
estoppel and to gain an improper advantage. (Assign. of Error 3).

4.  Whether the trial court abused its discretion in failing to grant the
Estate’s strikes for cause where prospective jurors had indicated a clear bias
in voir dire. (Assign. of Error 4).

5. Whether the trial court erred in giving Instruction 3 and in
instructing the jury that an “emergency vehicle” could lawfully exceed the
speed limit without regard to whether it activated its emergency equipment.
(Assign. of Error 5).

6.  Whether the trial court committed reversible error in giving
Instruction 11 and in instructing the jury that Hawthorne had an unqualified
duty to yield. (Assign. of Error 5).



STATEMENT OF THE FACTS

On the night of June 10, 2005, VanMarter, an on-duty police officer, was
at a County-owned gasoline filling station located in a public school parking
lot. At that same time, students, parents, and faculty were in the school’s
parking lot after a sports event. VanMarter drove away from the school, made
a U-turn a few streets away, and began driving back toward the school in
excess of the 25 mph speed limit on the two-lane, winding, residential
highway (Chaparral Drive). See Joint Appendix pp. 210, 221, 409, 421
(hereinafter “JA __"). ltwas his intention, he says, to get himself to a “straight
away” section of this highway in front of the school and, if he could see a
particular vehicle (which he claimed had been traveling at 63 mph toward the
school several minutes earlier), pursue the vehicle. JA 152, 484, 623, 642.
Before reaching the straight away, he slammed T-bone fashion into a Ford
Expedition that was turning away from the school onto the highway after
exiting Guthrie’s driveway. JA 678. Hawthorne, the driver of the turning
Expedition, was killed in the crash; and her passenger, Guthrie, was injured.

Although "[a]ccelerating to a speed well above the posted speed limit
.. . in a residential neighborhood and in the darkness of nighttime" (Ltr. Op.,
JA 210), VanMarter had not activated his emergency lights or siren. Further,

he was not attentive to the terrain, “looking down” at least twice while



navigating a curvy road immediately prior to the impact with the Expedition.
JA 144, 178.

The resulting collision was so horrific that both vehicles were a total
loss. The Expedition had roughly 22 inches of crush damage across a
six-foot area on the driver's side. The police cruiser had about 23 inches of
crush damage across its entire front. The force of the initial impact was so
great that it knocked the wheels off the rims on the driver's side of the
Expedition, turned the weighty Expedition 360°, and shoved it (on two rims)
62 feet in the direction opposite from which it was turning. The police cruiser
continued another 70 feet after it T-boned into the Expedition.

After the crash, VanMarter conveyed to the initial investigating officer
“that he was trying to ‘turn on’ (later explained as a non-emergency over-
taking procedure) the (allegedly speeding) vehicle,” without activating his
emergency equipment. Atthattime, VanMarter identified the suspect vehicle
as a Blazer (i.e., a Chevrolet SUV-type vehicle), “dark in color’ and havi.ng a
straight shift and an “extremely loud” muffler. JA 262-63, 265. Days later,
VanMarter conveyed to another investigating officer that the phantom vehicle

he “was attempting to overtake” was a white Honda. JA 221-22. VanMarter

repeated this |atter description in depositions, adding that the white Honda

was a sedan (rather than an SUV). JA 149-50.



Several citizens near the crash site outside the school after an athletic
event were in a position to view and hear vehicles passing on Chaparral Drive
for 30-45 minutes prior to the crash. None of these witnesses heard a loud
exhaust/muffler or saw a speeding vehicle. Further, while Hawthorne was
driving down Guthrie's long driveway toward Chaparral Drive and as the two
of them sat at the bottom of the driveway before turning onto Chaparral Drive,
Guthrie did not see or hear a vehicle go by at a high rate of speed.

VanMarter, his fellow officers, his experts, and the Estate’s experts all
agreed that both a Roanoke County Police Department General Order
(JA 109) and Virginia law (i.e., §46.2-920 ") require an officer who exceeds
the speed limit (or violates any other traffic law) to activate his emergency
lights as a method of keeping the public safe. Although he “knew” he would

be driving faster than 63 mph and had already “floored” his police cruiser,
VanMarter did not activate his emergency lights (or siren)2 while performing

his “overtaking” procedure for some 1,546 feet. JA 123, 152D, 152E.

Further, although the trial court felt that the difference was too much of

' For ease of reference, this Section is in an Addendum to this Brief. All
section cites herein are to the 1950 Code of Virginia, as amended, unless
otherwise specifically noted herein.

? VanMarter could not decide whether he tried unsuccessfully to activate his
emergency lights (JA 265, 152B) or whether he only intended to activate them
at some point after the collision site (JA 152, 152D, 493, 649-50).
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a “technical distinction” (JA 210), there was no contest — from the Chief to
the patrol officers, including VanMarter — that “pursuit” and “overtaking™ are
two distinct police concepts. According to all these officers, “pursuit” involves
an emergency situation with special risks, while “overtaking” involves neither
an emergency nor a special risk. VanMarter and his witnesses testified in
depositions and at trial that VanMarter was merely involvedin an “overtaking,”
NOT a “pursuit,” and was NOT involved in an emergency situation. Absent
his crash, they claimed, VanMarter would have decided ‘on the straightaway’
past the crash site, whether to engage in a pursuit. See, e.g., JA 171, 484,
649-50.
ARGUMENTS AND AUTHORITIES

L. THE TRIAL COURT ERRED IN GRANTING VANMARTER THE
PROTECTION OF SOVEREIGN IMMUNITY, FAILING TO GIVE
CREDENCE TO CONTROLLING STATUTORY LAW AND DECISIONS OF
THIS COURT, WHERE HE WAS NOT DRIVING AN AUTHORIZED
“EMERGENCY VEHICLE,” WAS NOT EMBRACING SPECIAL RISKS
UNDER EMERGENCY CONDITIONS, AND HAD NOT ENGAGED HIS
EMERGENCY EQUIPMENT.

Standard of Review. Although, as argued infra, the factual determinations

necessary to decide sovereign immunity should have been made by a jury
because material facts were in dispute, the trial court treated VanMarter's
Plea (for sovereign immunity) as a plea in bar. Thus, the holding that

sovereign immunity protects VanMarter against any of the Estate’s claims is



a legal determination to be reviewed de novo by this Court in light of all the

pleadings and evidence. Sheets v. Castle, 263 Va. 407,410,559 S.E.2d 616,

618 (2002).
VanMarter is not entitled to immunity either legally or factually. First, the

trial court erroneously took as ‘fact’ VanMarter's mere assertion that he had

seen a speeding vehicle.* The Estate always contested whether there was
a speeding vehicle * and even VanMarter’s evidence called his allegation into
question.5 Second, the trial court erroneously held — contrary to VanMarter's

own trial evidence ® -- that VanMarter was in “pursuit” of that vehicle.

3 “While each case must be evaluated on its own facts” (Colby v. Boyden,
241 Va. 125, 130, 400 S.E.2d 184, 187 1991)), those facts must be decided
(by a jury where one has been demanded) and not taken as givens as the trial
court did here in deciding whether VanMarter qualified for immunity.

* See e.g., Motion for Judgment (JA 7, 8) referencing the “alleged” speeding
vehicle and/or pursuit and the affidavit (JA 133) by the Estate’s expert con-
cluding that there was a legitimate issue as to whether a phantom speeder
actually existed.

® For example, VanMarter gave two different, irreconcilable descriptions of
the phantom speeding vehicle: it was “dark” (JA 262-264) or “white” (JA 144,
150); it was an SUV “Blazer” (JA 265) or a “Honda” “sedan” (JA 144, 150).
VanMarter also felt that the vehicle might be “hiding” down a side street, but
he failed to look down any of those streets forit. JA 621, 639, 654. He knew
that other officers were in close proximity, but he failed to call their attention
to the alleged speeder or radio his dispatcher. JA 611, 612, 621, 657, 658.

® Prior to its initial decision on immunity, the trial court had before it evidence
that “overtaking” (a non-emergency response) and “pursuit” (an emergency
response) were defined words of art for law-enforcement officers and that
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In its letter opinion, the trial court granted VanMarter's Plea. The SOLE

authority for the trial court's ruling was Colby v. Boyden , 241 Va. 125,
400 S.E.2d 184 (1991). The trial court quoted language from Colby regard-
ing the need for an officer to "make difficult judgments about the best means
of effectuating the governmental purpose by embracing special risks in an
emergency situation," but erroneously concluded that VanMarter’s "[a]cceler-
ating to a speed well above the posted speed limit to chase a vehicle that had
been clocked doing [63 mph]in a [25 mph] zone in a residential neighborhood
and in the darkness of nighttime certainly fits the description [in Colby]." Ltr.
Op., JA 210. What the trial court did not address were the differences in
material facts between Colby and the case at bar. Unlike the officer in Colby,
VanMarter did NOT claim to be in an “emergency condition,” admittedly and
intentionally did NOT engage his emergency equipment, and was NOT less
“than five [mph] over the speed limit.” 241 Va. at 133, 400 S.E.2d at 189.
In Colby, this Court specifically noted the impact of §46.2-920 on the
common law doctrine of sovereign immunity. This Court held (241 Va. at

132, 400 S.E.2d at 188-89) that the officer, who did have his lights and siren

VanMarter's actions on this night was a non-emergency “overtaking” not
requiring activation of emergency equipment. Eventually, VanMarter, his
supervisor, the Chief of Police, the Assistant Chief, VanMarter's expert, and
a Roanoke County General Order would be on record in vigorous agreement.
See, e.g., JA 101-182,



activated, was immune and explained (emphasis added) the operation of the
statute as follows:

In enacting the statute, the legislature balanced the need for
prompt, effective action by law enforcement officers and other
emergency vehicle operators with the safety of the motoring
public. A similar concern for balance underlies the Virginia
sovereign immunity doctrine. Both concerns are satisfied here
(i.e., in Colby) without conflict.

In fact, where the parties have raised §46.2-920 as an issue, this Court has

always interpreted its provisions and legislative intent in deciding whether

an immunity grant was correct. See, Phillips v. Comm., 25 Va. App. 144,
487 S.E.2d 235 (1997) (analyzing a number of such civil decisions). In the
instant case, however, the trial court performed no such balancing, finding
instead that the clear distinctions between types of police behavior were too
much of a “technical distinction” to impact the decision on immunity and
finding, contrary to the evidence, that “VanMarter was in pursuit of a speeding
vehicle when he collided with ... Hawthorne.” JA 210. The trial court’s final
decision (JA 409) cryptically states merely that VanMarter “was entitled to
sovereign immunity...." without rationale or discussion of the evidence sub-
mitted or the ‘balancing’ of interests.

By contrast, in cases involving emergency responders, this Court has
distinguished between situations that require "ordinary driving in routine

traffic" and exigent circumstances that require an employee to exercise

10



judgment and discretion to "make difficult judgments about the best means
of effectuating [a] governmental purpose by embracing special risks in an

emergency situation." See Friday-Spivey v. Collier , 268 Va. 384, 393,

601 S.E.2d 591, 595 (2004). Only these latter emergency response drivers

are deserving of sovereign immunity. Muse v. Schleiden, 349 F. Supp.2d

990, 995 (E.D. Va. 2004). Thus, a so-called "vehicular pursuit" by a police
officer may not involve what is defined in §46.2-920 as an authorized
"emergency vehicle" or an "emergency condition” involving difficult judgment
and discretion and, therefore, may simply involve ministerial duties. See, e.g.,
Phillips (holding that officer's chase of driver whose operator’s license is
suspended, even with emergency equipment activated, was not an "emer-

gency situation™); and Friday-Spivey (finding that a fire truck on a routine call

was not being driven in an emergency situation). In enacting §46.2-801 and
the exemption statute, §46.2-920, our General Assembly clearly dealt with
the relationship of the traffic laws to police vehicles and indicated that
operators of law-enforcement vehicles are required to observe all traffic laws
unless they are in emergency situations.

Section 46.2-920 is the only legislative enactment that specifically
defines an "emergency vehicle" as a law-enforcement vehicle operated by a

law-enforcement officer in a chase or in the apprehension of a violator and,
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then, specifically identifies what it would take for an operator of that vehicle
in an "emergency condition" to be exempt from criminal responsibility for
violating certain traffic laws. What it takes is the display of a flashing, blinking,
and/or alternating light and the sound of a siren. These requirements are

understood to be, taught to be, and mandated to be the acts of a
law-enforcement officer under an emergency condition.” See Williams v.

Crook, 741 So.2d 1074 (Ala. 1999) (holding, under statute with provisions
similar to ours, that immunity from tort liability not available to officer who
exceeded speed limit and failed to use lights and siren). However, VanMarter
consistently admitted that the police vehicle driven by him was not displaying
the requisite lights or sounding a siren and repeatedly, vehemently asserted
that he was not in an “emergency condition”/situation just before the crash.
Accordingly, the "exemption statute," §46.2-920, does not afford VanMarter
any protection. Therefore, by not qualifying as an exempt driver, the statutory
scheme classifies his driving acts on the night of the crash as ordinary driving
and dictates that he had a duty to be “not negligent” in that driving.

The determination of whether a governmental employee is exercising

discretion or merely performing the ministerial act of driving has traditionally

" Citing the Colby case, the Phillips court opined that this Court has “explained
that the exemption statute ‘tailored’ a standard to the particular acts recited
[in §46.2-920].” Phillips, 25 Va. App. at 151, 487 S.E.2d at 239.

12



been made by this Court by looking at the degree of special risk involved in
performing the act. If "effectuating the governmental purpose” involves
"special risks" such that the officer must decide independently how to
proceed, immunity generally applies. If, in a particular act, the officer must
"make difficult judgments about the best means of effectuating the

governmental purpose by embracing special risks in an emergency situation,”

the officer enjoys immunity for that act. Colby, 241 Va. at 129, 400 S.E.2d
at 187 (emphasis added). An officer actively involved in "hot pursuit,” lights
and siren engaged, is an example of the proper application of sovereign

immunity. Meagher v. Johnson, 239 Va. 380, 389 S.E.2d 310 (1990).

However, there are no "special risks" inherent in non-emergency

response cases. Friday-Spivey, 268 Va. at 390, 601 S.E.2d at 594-95

(holding that fireman driving to ‘rescue’ infant from locked vehicle pursuant
to 911 call was not an emergency, involved no special risks, and was not
qualified for sovereign immunity). The simple operation of a vehicle by a
government employee does not involve special risks arising from the
governmental activity itself or the exercise of difficult judgment and discretion
about the proper means of effectuating the governmental purpose of the

driver's employer. Heider v. Clemons, 241 Va. 143, 400 S.E.2d 190 (1991).
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Here, like the fireman in Friday-Spivey, VanMarter was driving without

activating his emergency lights and siren, in a non-emergency situation,
knowing that, by law and by his agency’s regulations, he must obey all traffic
rules. 268 Va. at 390, 601 S.E.2d at 594. Like the fireman, VanMarter was
“respond[ing] in a non-emergency manner." Id. It is clear from VanMarter's
testimony, as well as that of his fellow officers and supervisors, that he was
not in an emergency situation and took no emergency response measures.
To him, no emergency existed. Since he had not yet decided whether to give
"chase" to the purported law violator, he was engaged in the ministerial act
of driving—patrolling and/or "overtaking"—in the ordinary course of
employment, without any special risks being associated with that particular
activity. Therefore, since he admits that he was not "chasing" a law violator,
not speeding (to his knowledge), and had not engaged his emergency
equipment, he was not exercising special risks-type judgment and discretion
in "how" to carry out the "apprehension of violators of the law" function for his
employer. He should not enjoy sovereign immunity in this case.

VanMarter admitted on the record that it was only the instant before the
impact that he even considered the necessity of activating his emergency
equipment, but he had clearly not acted upon that judgment at the time of the

impact. He was, instead, "waiting for the straight stretch” to make a judg-
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ment. Thus, he was on routine patrol up to the time of the impact, without any
intention of exercising any particularly difficult judgment and discretion
related to an "emergency condition." He is simply not factually or legally
entitled to sovereign immunity.

In the instant case, no emergency equipment was activated, as man-

dated by §46.2-920. Further, VanMarter admitted in filings with the trial court
and testified that he did not, at the time of impact, believe that his acts were
in violation of any traffic law or that he was in a special risks and/or
emergency condition requiring the activation of emergency equipment.
Therefore, the trial court erred in finding that VanMarter's actions prior to the
impact were an exercise of difficult judgment and discretion, entitling him to
the protection of sovereign immunity.
IIl. THE TRIAL COURT IMPROPERLY DENIED THE ESTATE ITS RIGHT
TOATRIALBY JURY WITHRESPECT TO EVIDENCE THATVANMARTER
WAS NOT ATTEMPTING TO OVERTAKE A SPEEDING MOTORIST AS HE
CLAIMED AND, THEREFORE, MIGHT NOT BEENTITLED TO SOVEREIGN
IMMUNITY.

The Estate demanded trial by jury. JA 11, 300. “[W]here the facts in
question are operative and crucial to the issue being sued upon, no claim can
be established or denied upon only an ore tenus hearing before the court

where a jury trial has been demanded for the trial of such issues.” Russell

v. Warner, 1982 WL 215294 (City of Richmond Cir. Ct., J. Sheffield) (holding
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that a grant of sovereign immunity must be set aside and the issue decided
again by a jury if subsequently-developed facts might contradict the grounds
upon which immunity was given). Further, as the Fauquier County Circuit
Court recently emphasized, one of the keys to determining whether sovereign

immunity applies is whether there is a police action in an emergency situation.

Baker v. Miller, 20 Cir. CL06645, 74 Va. Cir. 98 (2007) (holding that tribunal

“‘must examine whether the ...officer... is justified in directing his attention
away from the ordinary safe operation of his vehicle, to a 'police action'
situation, which could be characterized as an emergency"”). Clearly, an officer
who is merely speeding, absent some emergency police situation, is not
entitled to sovereign immunity. See Heider, 241 Va. at 145, 400 S.E.2d at
191. The Estate proffered evidence that created a jury question regarding
whether any “emergency” “police action” was involved in this case, but the
trial court denied the Estate the right to present this evidence to a jury.

Indeed, based upon its opinion letter, it is open to question whether the trial

court considered the evidence at all. &

® The trial court reasoned that, after Colby (in 1991 ), any tracking of a
potential violator by an officer (whether pacing, catching up with, overtaking,
chasing, vehicular pursuit, or hot pursuit and whether an emergency situation
or not) earns him an award of immunity and that an analysis of the underlying
facts is too much of a “technical distinction.” Op.Lt, JA 210.
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After a hearing (which was prior to the close of discovery), the trial court
ruled based, the Estate submits, upon an incorrect application of the applic-
able law to the then-known facts, that VanMarter qualified for immunity.
When subsequently-discovered facts (not available to the Estate or the trial
court at the time of the hearing) were proffered, calling the hearing “facts” into
question, the trial court refused to rescind its award of immunity. The trial
court held that an award of sovereign immunity is “a question of law” which
“would have to be premised on certain issues of fact, whether stipulated or
otherwise.” JA 511, 512. This is reversible error.

By way of background, VanMarter's Responsive Pleading simply
alleges that he is “immune from liability in this action by virtue of the doctrines
of sovereign, qualified, and/or governmental immunity” (JA 28), without stat-
ing any factual or legal bases for any of these doctrines. VanMarter set forth

the sole factual basis for his Plea in a memorandum (filed on 11/13/086),

providing (JA 73, 74, emphasis added) that

VanMarter. . . was proceeding west on Chaparral Drivein _an
attempt to OVERTAKE a westbound vehicle which showed up at
63 mph on Officer VanMarter's radar. Officer VanMarter was

not operating his emergency equipment at the time of the
accident.

At approximately this same time (but before the discovery cutoff date), the

Estate discovered the identity of two witnesses to the crash and promptly (on
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11/16/06) identified those witnesses to VanMarter via a second supplemental
answer to interrogatories. JA 274.

On December 1, 2006 (still prior to the discovery cutoff date), the trial
court held a sovereign immunity hearing. As noted, supra, the SOLE legal
question presented by the Plea and supporting memo was whether the act of
"overtaking" a vehicle (versus a vehicular "pursuit"), without emergency lights
and siren being activated, entitled VanMarter to sovereign immunity.

Although VanMarter (but not the Estate) already knew ° that at least one of

the identified witnesses {Coach Martinez) had not observed a speeding
vehicle, VanMarter did not make that fact part of the determination for the trial
court and, ever after, has objected to the Estate’s challenging the hearing’s
outcome with facts developed between the hearing dated and the date
(12/15/06) for cutoff of discovery. Thus, based only upon the specifically-pled
factual scenario and VanMarter’s hearing testimony,'® the trial court ruled that
VanMarter was entitled to immunity (JA 209-210), without any reference to
the abundance of evidence submitted for and at the hearing regarding the

fact that neither VanMarter, his fellow officers, his superiors, or his experts

%VanMarter's counsel (‘friends’ with the Coach) had, apparently, interviewed
him, discovering that the Coach did not see/hear a speeding vehicle.

1% VanMarter's testimony itself differed between this hearing and the trial.
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considered an overtaking procedure to be an emergency or quasi- emergency
situation. See, e.g., JA 101-182.

Shortly after the hearing, the Estate contacted one of the recently-
discovered witnesses (Coach Martinez), who claimed that he neither saw nor
heard a speeding or loud vehicle pass the crash site for more than 30 minutes
prior to the crash. The Coach, however, waffled on certain specifics, refused
to provide contact information for another witness (a former Assistant Coach),
and refused to voluntarily submit to depositions. Nonetheless, the Coach’s
statements (and, eventually, those of the equally-situated Assistant Coach
and his mother) called into question VanMarter's claim that he was attempting
to overtake a speeding vehicle (i.e., a police action). At the behest of
VanMarter, the former Assistant Coach and his mother (but not Coach
Martinez) were deposed on January 5, 2007.

The Estate then filed a Motion To Amend the prior legal ruling as to
sovereign immunity, based upon its now-challenged factual basis, with the
depositions of two additional eyewitnesses being presented as exhibits for the

trial court’s review. This Motion was informally denied the day before the trial,

the trial court formally ruling and giving its ‘explanation **" on the record the

" The trial court also confirmed, among other things, that both parties had

the names/identity of all witnesses prior to the issue of sovereign immunity
being submitted to the trial court. JA 512.
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next morning. The trial court stated that it based its ruling upon, and "largely
adopt(ed,) the argument of [VanMarter]" (JA 511) that, on the trial court’s
review of its ruling, the burden should now shift to the Estate to prove a
negative (i.e., that VanMater was NOT chasing a speeding vehicle) without
citing any authority therefor. Further, the trial court asserted its reliance on

City of Chesapeake v. Cunningham, 268 Va. 624, 604 S.E.2d 420 (2004),

stating “that the existence of sovereign immunity is a question of law" and that
"the [trial court's] ruling, as a matter of law, would have to be premised on
certain issues of fact, whether stipulated or otherwise.”" JA 511-12
(emphasis added).

With regard to the eyewitnesses, the trial court opined that their testi-
monials did not meet the "definitional criteria” for after-discovered evidence
and that the proffer of that testimony was not “timely.” JA 512-14. It is
undisputed, however, that the eyewitnesses were disclosed prior to the trial
court's agreed discovery cutoff (12/15/06). The trial court further opined
(JA 513-14) that, if it had also had the benefit of the additional testimony at
the original hearing on sovereign immunity, it would not have changed its

ruling, as it was ‘an attempt to prove a nullity.” However, it was not th

Estate’'s burden to prove a negative — that VanMarter was NOT chasing a

speeder. It was VanMarter's burden to prove the positive relative to his Plea
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in bar as to sovereign immunity, overcoming the now-known fact that several
independent witnesses did not see a speeding vehicle or hear a car with a
loud exhaust/muffler pass. That is, the party who “assert[s] a plea in bar

carries the burden of proof.” Cooper Industries, Inc. v. Melendez, 260 Va.

578, 594, 537 S.E.2d 580, 590 (2000).
Further, where there is a change'? in the proffered facts during the

pendency of a case, the trial court should amend its rulings accordingly. See,

e.g., Comm. v. Cary, 271 Va. 87, 93-94, 623 S.E.2d 906, 909 (20086) (approv-

ing trial court’s revision of a pretrial ruling in light of subsequent testimony);
Russell, supra. In any event, this Court must now decide de novo, in light of
all the pleadings and evidence, whether VanMarter should have been granted

sovereign immunity. Sheets, 263 Va. at 410, 559 S.E.2d at 618.

More controlling, Va. Const. art. |, §11 provides, in pertinent part, that
"in controversies respecting property, and in suits between man and man, trial
by jury is preferable to any other, and ought to be held sacred.” With respect

to the right to trial by jury, this Court has held that "[t]he Virginia Constitution

12 Here, however, there is no ‘change’ in the Estate’s contention that there
may have been no speeding vehicle for VanMarter to overtake: its Pleadings
denominate an “alleged” pursuit and/or speeding vehicle (JA 7, 8) and its
expert opined (copy provided to the trial court prior to the sovereign immunity

hearing) that there was no documented evidence as to an alleged speeder
(JA 133).

21



guarantees that a jury will resolve disputed facts, and that has been the jury's
sole function from the adoption of the Constitution to the present time."

Bethel Inv. Co. v. City of Hampton, 272 Va. 765, 769, 636 S.E.2d 466, 469

(2006) (citation omitted). Further, this Court has "often warned of the dangers
in 'short circuiting' litigation because in doing so, a trial court 'depriv[es] a
litigant of his day in court and depriv[es] this Court of an opportunity to review

a [more] thoroughly developed record on appeal.” Walsh v. Bennett, 260 Va.

171, 176, 530 S.E.2d 904, 907 (2000) (internal citations omitted). Although
whether a government agent or employee is entitled to sovereign immunity is
generally a question of law, on occasions, such as the instant case, where the
issue turns on a question of fact, those facts are appropriately decided by a

jury. Hicks v. State, 948 A.2d 982 (Conn. 2008); see alsc Russell, supra.

At the time of the initial hearing and pursuant to the Plea and
VanMarter's memo in support thereof, there was no specific fact in dispute
with regard to whether there actually was a speeding vehicle, and the only
determination to be made by the trial court was whether the specifically identi-
fied and alleged conduct (i.e., the attempted “overtaking”) involved difficult
judgment and discretion which was embracing special risk in an emergency
situation, entitling VanMarter to the protection of sovereign immunity.

However, the Estate has always maintained that the question of VanMarter's
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“overtaking” (versus a vehicular pursuit) was a disputed fact, entitling them to
a jury trial on that issue. After the depositions of the eyewitnesses, however,
the issue of whether there actually was an unknown, unidentified, speeding

violator was clearly another material, disputed issue of fact, and that factual

issue should have been presented to the jury for a determination. The trial
court erroneously ruled, however, that the issue of immunity was decided
once and for all time at the initial pretrial hearing and was not subject to any
factual determination by the jury. On the morning of trial, stating that it had
reviewed the depositions of the two additional eye-witnesses, the trial court

opined that it (rather than a jury) was required to make determinations of fact

on such a Plea. JA 511-14. The trial court also noted that, having had "the
benefit" of the depositions of the additional eyewitnesses, a factual determi-
nation could be made now that the testimony of those eyewitnesses "wouldn’t
have changed [its] ruling” on the Plea even if present at the initial hearing.
JA 514,

Just as for every disputed factual determination, however, it should have
been "the province of the jury, not the trial court, to weigh the evidence and

consider the credibility of the witnesses." See McGuire v. Hodges, 273 Va.

199, 210, 639 S.E.2d 284, 290 (2007). While the testimony of one

eyewitness may not have made a "difference" to the factual and legal
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determination on the Plea, the cumulative nature of all of the evidence at trial,
together with VanMarter's further diminished credibility, definitely could have
impacted a jury's determination of the contested facis and, thus, the verdict.

Additionally, at trial, VanMarter claimed that the vehicle he was
attempting to overtake was the only vehicle on the road that night (other than
his own) and that the speeding vehicle was a white, two-door sedan, “possibly
a Honda,” with a very loud exhaust. JA 144, 150. This testimony is dramati-
cally inconsistent with the testimony of his fellow officer. Officer Tolbert (Saul)
described the loud speeding vehicle she allegedly saw as dark in color,
indicating either a second loud speeding vehicle or a botched effort by the
officers to concoct the existence of a "phantom” speeder. Tolbert further
reported (and testified) that, immediately after the crash, VanMarter told her
that the speeding vehicle he was attempting to overtake was "believed" to be

a Blazer (i.e., an SUV versus the Honda sedan he later claimed to have

seen). Tolbert additionally testified that the noise of the passing vehicle was
loud enough to draw her attention from her own activity (pumping gas, police
radio on), some 733 feet away from Chaparral Drive. Glen Hayman, the
Assistant Coach, was directly facing Chaparral Drive; he and his mother,
Donna, were standing in the same position for about 30-45 minutes before

the crash, talking with Coach Martinez. They were only about 246 feet from
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the site of the crash (positioned between Tolbert and the crash site), and
neither of them saw or heard a vehicle passing by at a high rate of speed or
with a loud exhaust before the crash. Guthrie also testified at the trial that,
while he and Hawthorne were driving down his long driveway and as they sat
at the bottom of the driveway before entering onto Chaparral Drive, he did not
see or hear a vehicle go by at a high rate of speed.

VanMarter put his own credibility at issue when he gave two totally
irreconcilable descriptions of the phantom vehicle to different investigators
and, again, when he represented to his employer on a formal document that
the effective date of his change of residence from the City to the County was
October 31, 2005 (JA 49), but represented to the trial court at the venue
hearing that the change was months earlier (JA 445). His credibility was also
directly challenged when he testified at the venue hearing that he did not
retain a key to his former City residence, while his landlady testified that he
did. JA 451, 465. In later filings, VanMarter finally admitted retaining a key.

As aresult of the cumulative effect of all these witnesses’ testimony and
the lack of credibility of VanMarter himself on these and other issues, a jury
could have reasonably inferred that there was no speeding vehicle and,
therefore, no attempted vehicular overtaking as alleged by VanMarter, "itis

‘within the province of the jury to determine what inferences are to be drawn
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from proved facts, provided the inferences are reasonably related to those

facts.” Comm. v. Hudson, 265 Va. 505, 514, 578 S.E.2d 781, 786 (2003)
(internal citation omitted). Additionally, VanMarter would not have been
unduly prejudiced by the testimony of these additional, independent
eyewitnesses at trial, as he had participated in their depositions months
before. Clearly, the trial court improperly denied the Estate its right to a trial
by jury as to a material factual issue related to the sovereign immunity ruling.
lll. VANMARTER'S TRIAL EVIDENCE NEGATED THE FINDING OF
SOVEREIGN IMMUNITY IN HIS FAVOR; AND, THEREFORE, THE TRIAL
COURT'S ORDER GRANTING IMMUNITY AND THE INSTRUCTIONS
RELLATED THERETO WERE ERRONEOUS, ALLOWING VANMARTER
TO ACHIEVE AN IMPROPER ADVANTAGE.

VanMarter's memorandum in support of his Plea constituted a certifi-
cation {pursuantto §8.01-271.1) to the trial court that VanMarter was engaged
“in an attempt[ed] overtaking” procedure, without his emergency equipment
being activated, and that this procedure entitled him to immunity. JA 73-77.
According to this certification (with cites to the Colby case), VanMarter's acts
involved "special risks" and “difficult” judgment and discretion. Therefore,
VanMarter represented that his overtaking procedure was equivalent to an

“emergency situation” involving a hot pursuit and/or a vehicular pursuit

vis-a-vis the sovereign immunity issue. Further, the trial court apparently

relied heavily upon the representations in VanMarter's memo in granting
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VanMarter immunity.13 See Op. Ltr., JA 209-10.

VanMarter's representations to procure the trial court's pretrial ruling
regarding sovereign immunity, however, contrasted starkly with the evidence
VanMarter presented at trial. At trial, VanMarter, his trainer, and his expert
all testified that VanMarter was not in a special risks and/or emergency situa-
tion that wouid have required him to activate his emergency equipment. In
fact, VanMarter's trial testimony was that he was either not speeding (JA 622,
633, 642, 649) or was not sure whether he was speeding (JA 624, 655, 656);
that his overtaking activity was not an emergency situation which obligated
him to activate his emergency equipment (JA 618, 624, 642, 649, 650), as
required by §46.2-920; and that he had not yet decided whether to begin
a so-called vehicle pursuit (JA 650). Additionally, Van Marter's trainer and
expert testified at trial that binding regulations (local, regional, and national)
provide that an “overtaking procedure” is not considered a special risks
situation or an emergency condition requiring the activation of emergency

equipment. JA 767-69, 771, 787, 802, 814.

¥ For example, the trial court took as fact (JA 210) VanMarter's assertion that
there was a speeding vehicle; quoted (except for the first 4 words) the same
lengthy passage (id.) from Colby that VanMarters memorandum quoted

(JA 75); and did not cite any oral or documentary evidence submitted for the
immunity hearing.
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At trial, VanMarter repeatedly stated that, when he undertook the
overtaking procedure, he did not intend to speed or create an emergency
situation until he arrived at the "straight stretch" of road beyond the accident
location. His trial testimony, therefore, was clear and uncontradicted that he

had not intended to start a vehicular pursuit until after he had passed the site

where the impact occurred and after he had evaluated additional data.
According to his trial evidence, in contrast to his certifications and repre-
sentations to procure the immunity ruling, he was involved in a typical, routine
patrolling activity that is widely and frequently used by police officers pursuant
to written material on the subject. Further, according to his trial testimony,

overtaking procedures were taught to him in exactly the same manner as all

other routine patrolling activity in a non-emergency situation, unless some
other independent intervening act occurs.

Thus, the evidence presented by VanMarter at trial is in direct conflict
with the trial court's letter opinion granting VanMarter's Plea, finding
(emphasis added) that VanMarter's conduct “certainly fits the description” in
Colby regarding the need for the officer to "make difficult judgments about the

best means of effectuating the governmental purpose by embracing special

risks in an emergency situation." JA 210. Additionally, the evidence pre-

sented by VanMarter at trial regarding his lack of speed is in direct conflict
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with the trial court’s finding of fact after the immunity hearing (that VanMarter
was “[a]ccelerating to a speed well above the posted speed limit to chase a
vehicle...”). Id. Clearly, the trial evidence recited above is in direct conflict
with the assumptions that formed the basis of the trial court's prior ruling on
sovereign immunity. Once worse, the trial court had ruled on the first day of
trial that no evidence submitted would change its prior sovereign immunity
ruling unless it met the “definitional criteria” for after-discovered evidence after
the conclusion of a jury trial. JA 512.

VanMarter should have been estopped from altering his factual position
once he gained the protection of the sovereign immunity ruling. The principle
of “judicial estoppel forbids parties from assuming successive positions in the
course of a suit, or series of suits, in reference to the same fact or state of
facts, which are inconsistent with each other, or mutually contradictory.”

Bentley Funding Group v. SK&R Group, 269 Va. 315, 325, 609 S.E.2d 49,

53-54 (2005) (internal cites omitted). By allowing VanMarter to take one
position at the immunity hearing (before a judge) and an entirely different
position at trial (before a jury) without any consequences, the trial court gave
him an unfair advantage that he effectively used in this case to ward off
liability in a meritorious suit.

Conversely, following the evidence adduced at trial, the trial court
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should have reversed its prior ruling and/or declined to issue the challenged
jury instructions related to the grant of immunity. Certainly, in light of the trial
testimony, the trial court's ruling that VanMarter was entitled to immunity (with
related instructions) was erroneous, and the trial verdict should be reversed
pursuant to this Court’s de novo review of the sovereign immunity issues.
IV. THE TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO
GRANT THE ESTATE’S STRIKES FOR CAUSE WHERE PROSPECTIVE
JURORS HAD INDICATED A CLEAR BIAS IN VOIR DIRE.

Entitlement to an impartial jury is a matter of constitutional guarantee,

legislative mandate, and rule of this Court. Martin v. Comm., 221 Va. 436,

271 S.E.2d 123 (1980). Maintaining the integrity of the legal system and
public confidence in the system are major goals of jury voir dire. Thus, selec-
tion of jurors in any case adds to or detracts from the general respect for
verdicts which flow from the system. Although, absent manifest error, the
matter rests in the sound exercise of the trial court’s discretion and, rightfully,
there are few per se juror disqualifications — and the Estate argues for none
here — the entire panel from which the parties strike should be comprised of

citizens who stand “indifferent in the cause.” §8.01-358; Cantrell v. Crews,

259 Va. 47, 523 S.E.2d 502 ( 2000). For these reasons, any question
regarding impartiality must be resolved in favor of striking the challenged juror

so that justice “[flows] through channels as free from suspicion as possible.”
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Durham v. Cox, 328 F.Supp. 1157, 1169 (W.D. Va. 1971); Breeden v.

Comm., 217 Va. 297, 227 S.E.2d 734 (1976). It is important not only that
justice should be impartially administered but that it should also appear so.
Durham, 328 F.Supp. at 1169. Thus, any reasonable doubt regarding a
juror’s impartiality must be resolved against using that juror. Barker v.
Comm., 230 Va. 370, 374, 337 S.E.2d 729, 732-33 (1985) (juror who
equivocated about how knowledge of a previous conviction would affect her
judgment should have been struck from venire).

Here, in jury voir dire, with very limited knowledge of the task at hand,
Ms. Harris initially could think of no reason why she could not give both
parties a fair trial. JA 521. Later in voir dire, Harris stated that two of her
nephews were out-of-state police officers and that she knew the Roanoke
County Chief of Police (initially a defendant in this case and VanMarter's
superior) from working with his wife. JA 541. Harris further acknowledged
that she saw two other police officers and their families at her church “every
Sunday.” JA 564. Asked if sitting on the jury would bother her, she said "I
don't know. | know a lot of policemen. Maybe | shouldn't." (ld., emphasis
added) She then said, "l hadn't thought about them; | see them every
Sunday at church." (ld.) Asked whether the fact that she knew “so many

police officers” would make it “a little difficult to sit on this case,” Harris
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replied, "l think it might." JA 564-65. She continued to worry that she came
into contact with these police officers "every week at church” and had not
“thought about them until now." JA 565 (emphasis added). But, most telling
was her response when asked "if the evidence came out in favor of the
plaintiff and you were having to render a verdict against the police officer,
would that cause you some concern because you would have to [face] all of
these police officers on a weekly basis?" Harris clearly replied, " I think it
would. | hadn't thought about that." 1d.

Certainly, a juror is the best judge of her decided opinions. Durham,
328 F.Supp. at 1167. Clearly, Harris became more convinced of her own bias
as she considered the matter further, evolving from a feeling of impartiality,
to “maybe | shouldn't” sit on this jury, to “l think it might” be difficult to sit on
this jury, to "I think it would” be difficult to have to decide against a police

officer. Considering this juror's responses as a whole, as the trial court

acknowledged it should,™ there was ample reason to question Harris’ ability

to stand “indifferent” in this case'® as required by §8.01-358.

14 See the trial court’s opinion letter (JA 411), citing, e.g., Vinson v. Comm.,
258 Va. 459, 467, 522 S.E.2d 170, 176 (1999).

® Harris was also equivocal about whether she could hold VanMarter
personally liable if he were ‘doing his job.” She agreed with Blankenship that
she, too, would have a problem with this issue, but then also agreed that ‘it
would depend on how’ VanMarter did his job. See JA 585, 587.
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When jurors were asked if any felt the same as Harris about police
officers or was leaning that way, Draper said, "l probably am." JA 565.
Draper, whose family included long-time police officers, added: "l don't really
know. Like | said, my son-in-law, my daughter. . . . | do realize they have a
hard job and —I don't know. . . . | don't like to do anything wrong." JA 566.

Near the beginning of jury voir dire, the trial court read the names of all
counse! and the full names of their respective law firms. JA 517, 518. Sub-
sequently, after repeating the individual and firm names, the trial court
inquired whether any of prospective jurors were “friends or clients” of any of

the lawyers or their law firms . JA 520 (emphasis added). Tuckwiller re-

sponded, “No.” Thereafter, counsel for the Estate introduced himself, his
partner, his law firm, his clients, the victim, and the beneficiary of the Estate
by name. JA 525-26. He then asked, “With that said in a little more detail,
does anybody know anybody that | have introduced you to here?” Tuckwiller
again responded, “No.” JA 526. Accordingly, at this point, Tuckwiller had
been introduced to the names on the Estate’s side three times and had twice
affirmed that he did not know any of those people.

Later, counsel for the Estate said (JA 531),

One of the questions (of the trial court) was did you know or had

you ever been a client of my firm or Mr. Guynn’s firm. Having

heard the firm names, do you know anyone that works for
Mr. Guynn’s firm or for my firm...?
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After having twice disavowed knowing anyone on the Estate’s side,

Tuckwiller this third time strangely responded, “My sister works for one of you,

but | don't remember which one."'® JA 531. VanMarter's counsel then

volunteered that Tuckwiller's sister worked for his firm."m. When Tuck-

willer said that he did not know what his sister did for defense counsel's firm,

VanMarter's counsel remarked, "Neither do I" (JA 531-32), suggesting that
Tuckwiller's sister had nothing to do with VanMarter’s counsel or this case.'®

However, at the conclusion of the triai, the Estate’s counsel found 14 letters
in this very case signed or typed by defense counsel’s employee/Tuckwiller's
sister, Ms. Counts. JA 378-91. Some of these letters included VanMarter's
discovery responses, evidencing that she was activelyworking as a paralegal
on this very case. Further, although Tuckwiller stated that his relationship with

his sister “"SHOULD NOT"” cause him trouble in remaining impartial as a juror

'® Although Tuckwiller claimed that he and his sister did not discuss cases,
since Tuckwiller did not remember which attorney was his sister’'s employer,
it is inconceivable that, without some discussion of the case with her, he could
know that his sister did work for one of the two lawyers involved in this trial.
These two firms are not even located in the same city.

" Whatever due diligence inquiries on the backgrounds of members of the
jury panel there was, this expected inquiry did not result in any disclosure by
VanMarter's counsel to the Estate prior to voir dire.

'8 At the very least, this comment misled the Estate in its evaluation of the
best use of its peremptory challenges, and the Estate struck other potential
jurors, electing not to strike Tuckwiller based, in part, on this statement.
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(JA 532), he never affirmed that it “WOULD NOT” impact his impartiality.
Worse, the trial court requested no clarification of him regarding his first,
apparently incorrect response or his response here (and declined, as argued,
infra, to allow further questions by the Estate).

The Estate moved to strike for cause jurors Harris, Tuckwiller, Draper,
Blankenship, and Hodges. JA 594. These strikes for cause were all denied,
and the trial court refused to allow the Estate any additional individual or “in
panel” voir dire of the challenged jurors. JA 596-97. However, it is the trial

court’s duty,19 ¢

through the legal machinery provided for that purpose” and
in the exercise of its sound discretion, to insure an impartial jury free from bias

in every case. Salinav. Comm., 217 Va. 92, 93, 225 S.E.2d 199, 200 (1976),

Baker v. Comm., 230 Va. 370, 375, 337 S.E.2d 729, 733 (1985). If, as here,
a venireman’s voir dire, in its entirety, raises a reasonable doubt concerning
that juror’s ability to “stand indifferent,” the trial court must remove him/her for
cause. A ftrial court’s failure to remove such a juror is reversible error.

Griffin_v. Comm., 19 Va. App. 619, 622-26, 454 S.E.2d 363, 365-66 (1995).

It is well settled in Virginia that the right to a fair and impartial trial in a

civil case is as fundamental as it is in a criminal case. The civil courts

19 |t should be noted that the configuration of the courtroom did not allow the
trial court to observe the facial expressions/demeanor of the jurors because,
during the attorneys’ questions, their backs are to the trial court.
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constantly strive to protect this right, which lies as the very basis of organized

society and confidence in our judicial system. Temple v. Moses, 175 Va. 320,
336, 8 S.E.2d 262, 268 (1940). “Regardless of the words used,” if a juror
asserts a “leaning” one way or the other in a case and is not totally impartial,

that juror is biased. Educational Books, Inc. v. Comm., 3 Va. App. 384, 388,

349 S.E.2d 903, 907 (1986). That the trial court did not act upon these
indications of bias is manifest error. Once rung, the bell of doubt cannot be
unrung. The factis that, if voir dire examination discloses that a juror "is
leaning one way or the other and that he will not act in reference to the case

with entire impartiality, [that juror] is biased" and must be removed. Winn v.

Comm., 160 Va. 918, 924, 168 S.E. 351, 353 (1933) (emphasis added).

If there be reasonable doubt whether the juror [is impartial and
free from prejudice], that doubt is sufficient to insure his
exclusion. For .. . itis not only important that justice should be
impartially administered, but it should also flow through channels
as free from suspicion as possible.

Barker, 230 Va. at 374-75, 337 S.E.2d at 733 (emphasis added) ( quoting

Wright v. Comm., 73 Va. (32 Gratt.) 941, 943 (1879)). In fact, where “the juror

does not stand indifferent to the cause, he is not competent. If he has any
interest in the cause, or is related to either party, or has expressed or formed

any opinion, or is sensible of any bias or prejudice, he is excluded by the law."

Spangler v. Ashwell, 116 Va. 992, 996-97, 83 S.E. 930, 931 (1914), quoted
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in Townsend v. Comm., 270 Va. 325, 330-31, 619 S.E.2d 71, 74 (2005). In

fact,

if any reasonable doubt exists regarding whether a juror stands
indifferent in the cause, that doubt must be resolved in favor of
the [party]. A juror's ability to give a [party] a fair and impartial
trial must not be left to inference or doubt.

Green v. Comm., 262 Va. 105, 117-18, 546 S.E.2d 446, 452 (2001) (empha-
sis added). An uncertain answer from a juror is unacceptable; and, once a
negative or equivocal opinion is expressed, any rehabilitation must come from
that juror and not additional rehabilitative questions. Breeden, 217 Va. at 300,
227 S.E.2d at 736; Martin, 221 Va. at 444-45, 271 S.E.2d at 129 (holding
that, after a juror expresses a disqualifying view during voir dire, any clarifi-
cation of that view must emanate from the juror in order to establish his/her
impartiality and freedom from bias).

Clearly, based on the totality of the comments made by the referenced
jurors, a reasonable doubt existed as to whether the jurors who the Estate
requested be struck for cause could stand indifferent in this cause. As no
clarifying comment(s) emanated from the respective jurors themselves (nor,
for that matter, were any adduced by VanMarter or the trial court) and since
no further questions were allowed by the Estate’s counsel (JA 598), a
reasonable doubt plainly exists as to these jurors' impartiality and com-

petency, and they should have been stricken for cause. These jurors — most
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especially Ms. Harris — were obviously "sensible of a bias" in favor of police
officers and were "leaning” toward VanMarter. Moreover, Tuckwiller’s first,
incorrect denial of an existing ‘relationship’ with VanMarter’s law firm and his
later ‘reasoned’ response on the question of whether his ‘relationship’ with his
sister impacted his impartiality challenges the integrity of the verdict herein.?®

The Estate eventually exercised its peremptory chalienges to remove
Harris and Draper (as well as Downs). However, a party's removal of an
incompetent juror by peremptory challenge is irrelevant in reviewing the trial

court's refusal to strike for cause. See, e.q., Briley v. Comm., 222 Va. 180,

181 n.1, 279 S.E.2d 151, 152 n.1 (1981). "[I]t is prejudicial error . . . to force
a [party] to use the peremptory strike . . . to exclude a venireman who is not

free from exception." Justus v. Comm., 220 Va. 971, 975, 266 S.E.2d 87, 90

(1980). For all these reasons, the verdict herein should be set aside.

V. JURY INSTRUCTIONS 3 AND 11 WERE EACH AN INCORRECT

STATEMENT OF THE LAW AND CONFUSING TO THE JURY AND

GRANTING EACHINSTRUCTION CONSTITUTED REVERSIBLE ERROR.
A. Jury Instruction 3. Instruction 3 was proffered by VanMarter, who

argues that he was entitled to it because he was granted sovereign immunity.

This instruction in its entirety provided (emphasis added) that "[t]he driver of

an emergency vehicle may exceed the speed limit provided he is not grossly

®Tuckwiller, although reticent and, perhaps, less than candid during voir dire,
became the foreman of this jury. See, Final Judgment (JA 426).
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negligent." VanMarter argued that an award of immunity, some how,
retroactively entitled him to be able to speed, even excessively, without
violating statutory faw when the only statutory exemption for a police officer’s
speeding is §46.2-920, and VanMarter has  never claimed {because he
cannot) that his speeding was exempt under that section.

The Estate objected to Instruction 3 because, by itself, it is a misstate-
ment of the law, allowing the jurors to incorrectly conclude that emergency
lights and siren were not necessary in order for VanMarter to exceed the
posted speed limit without breaking the law. The Estate proposed that this
instruction should have contained, inter alia, a recital that it is unlawful for the
operator of an "emergency vehicle" to exceed the speed limit without
activating the emergency equipment. JA 838.

The General Assembly has mandated (pursuant to §§46.2-113 and
46.2-801) that the drivers of ALL vehicles are subject to all traffic regulations
unless a specific exception is applicable. One such specific exception for law-
enforcement vehicles is §46.2-920, providing that the operator of an
emergency vehicle “under emergency conditions” may disregard speed limits
subject to certain conditions enumerated therein. Although subsection (A)

of §46.2-920 provides that the driver of an “ emergency vehicle . . . under

emergency conditions” may disregard speed limits, subsection (B) provides
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(emphasis added) as foliows:
The (subsection A) exemptions . . . shall apply only when the
operator of such vehicle displays a flashing, blinking, or
alternating emergency light or lights . . . and (as reasonably
necessary) sounds a siren . . ..
Under this statutorily-mandated scheme regarding the “Regulation Of Traffic”
(§46.2-800 through §46.2-947), there are only two classifications of motorists
(whether a police officer or not): a regular motorist or an exempt motorist.
Accordingly, in order for VanMarter to have lawfully exceeded the speed
limit, he would have had to activate his emergency equipment, even if he was
attempting to overtake a speeder. As noted elsewhere herein, if VanMarter
was speeding in his “overtaking" procedure without activating his emergency
equipment, he was breaking other (i.e., non-§46.2-920) traffic laws. There-
fore, Instruction 3 was an incorrect and incomplete statement of the law,
causing the jurors to wrongfully believe/infer that VanMarter was not required
to use his emergency equipment, even if speeding. Jurors were thereby
caused to wrongfully believe/infer that VanMarter's speed did not cause him
to forfeit some of his own rights and to breach the rights of other motorists.
Although the trial court properly accepted the Estate’s Instruction 4, the
correctness of that instruction was completely nullified by Instruction 3.

Instruction 4 in its entirety provided (emphasis added) as follows:

The driver of a law _enforcement vehicle may disregard
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speed limits, while having due regard for the safety of persons

and property, only when the operator of such vehicle displays a

flashing emergency light or lights, and sounds a siren.

Violation of this law does not, in itself, constitute gross
negligence, but you may consider this together with other facts

and circumstances in this case in determining whether the

Defendant Tim VanMarter was grossly negligent.

The issuance of both Instructions 3 and 4, without more, would
necessarily cause confusion in the minds of the jurors as to the law.
Instruction 3 addresses an "emergency vehicle," whereas Instruction 4
addresses a "law enforcement vehicle,” causing a reasonable juror to
conclude that VanMarter could have violated Instruction 4 but been protected
from unlawful conduct by Instruction 3 because the latter instruction does not
require the engagement of emergency equipment. VanMarter's Instruction 3
set out no requirement for the use of emergency equipment, leaving the jurors
to ponder whether there was even a requirement to activate the emergency
equipment in an "emergency vehicle" (versus a "law-enforcement vehicle")
or, more likely, to conclude that, since VanMarter's vehicle must be an
"emergency vehicle" (otherwise the "separate” instruction would not have
been given), he could, without criminal or civil consequence, exceed the
speed limit at will without activating his emergency equipment.

In its opinion denying the Estate’s Motion to Vacate the Verdict, the trial

court stated that "the language of Instruction 4 cures any lack of qualifying
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language, even if Instruction 3, taken alone, would have been improper.” Ltr.
Op., JA422. On the contrary, “the language” only compounded the problem
because, unlike Instruction 3, it did not use the term "emergency vehicle" and,
therefore, created a dichotomy in the jurors' minds between emergency
vehicles and law-enforcement vehicles. The trial court did not specifically
instruct the jury to read Instructions 3 and 4 together for a complete and
accurate statement of the law. Thus, the jury could have concluded that
Instruction 3, standing alone, was an accurate statement of the law.

In Redd v. Ingram, 207 Va. 939, 942, 154 S.E.2d 149, 152 (1967)

(internal citations omitted) (emphasis added), this Court opined that,

where the instructions are conflicting and inconsistent the jury will
be as likely to follow the bad as the good, and it cannot be known
which they have followed. Hence, the giving of such conflicting
and inconsistent instructions is error, unless it plainly appears
from the record that the jury could not have been misled by them.

"Error is presumed to be prejudicial unless it plainly appears that it could not

have affected the result." Spence v. Miller, 197 Va. 477,482, 90 S.E.2d 131,

135 (1955). “There is no presumption of harmless error.” Breeding v. John-

son, 208 Va. 652, 659, 159 S.E.2d 836, 842 (1968), quoted in Dandridge v.

Marshall, 267 Va. 591, 597, 594 S.E.2d 578, 582 (2004). The giving of this
Instruction was prejudicial to the Estate; and the judgment of the trial court

should, therefore, be reversed.
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B. Jury Instruction 11. Instruction 11 was also proffered by VanMarter,

which provided (emphasis added) in its entirety that:

Immediately before entering a highway from a private driveway,
the driver of a vehicle has a duty to stop and use ordinary care
to yield to any vehicle that is so near the driveway that the driver
cannot safely enter the highway.

If the driver fails to perform this duty, then she is negligent.?’

The Estate objected to this Instruction because, by all the uncontradicted
evidence, Hawthorne was already on the highway before VanMarter's pre-
sence was detectable by her. The highway was “clear,” without any vehicles
in sight, when Hawthorne entered. JA 678, 679, 686-688, 721-723. Thus,
since there was no vehicle to which Hawthorne could have yielded “ before
entering a highway,” it was impossible for her to yield to VanMarter when he
was not in viewing distance before she entered the highway? Accordingly,
there was no factual basis for Instruction 11, and it was erroneously given.
The Estate also objected because, despite extensive trial evidence of
unlawful speeding by VanMarter, this Instruction did not contain any recitation

of the law concerning the forfeiture of the right of way by motorists, such as

21 Since there was only one “she” whose driving was at issue in this case, the
use of that pronoun must necessarily reference Hawthorne. As worded, this
instruction essentially instructed the jury to direct a verdict for VanMarter.

22 Hawthorne could not be negligent for failing to see a vehicle speeding on
the highway further distant than her 200" possible field of vision.
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VanMarter, traveling at an unlawful speed. VanMarter's own testimony, by
itself, provided a substantial basis for the Estate’s allegations of his unlawful
speeding. VanMarter claimed that he clocked an oncoming car, traveling
63 mph in a 25 mph zone; the driver recognized him as a police officer
(increasing the driver’s likelihood of flight/hiding, he claimed); as soon as the
vehicle passed through his radar, he intended to catch it and issue a traffic
ticket, he knew he was going to have to go significantly faster than 63 mph
to catch and stop the speeder; and he pushed his accelerator to the floor and
continued to "floor" his cruiser as he traveled down Chaparral Drive, stating
that he had no idea how fast he was traveling. JA 614-626, 640, 653. (To
be fair, Van Marter also testified in his typically contradictory style that he was
probably not speeding and had not yet decided whether to actually begin a
vehicular pursuit of the phantom car.) Logically, however, VanMarter could
not possibly have accomplished his stated objective of "overtaking" the
allegedly speeding vehicle without excessive speed, and the jurors could have
inferred as much from his own testimony, especially coupled with the
extensive damage to the front end of his cruiser (JA 321, 323, 324) and the

side of the Expedition (JA 318, 319, 327). See, e.g., Bell v. Kenney, 181 Va.

24, 31, 23 S.E.2d 781, 784 (1943) (holding that physical evidence, even

absent oral testimony on point, can justify an instruction on speed in excess
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of the speed limit); Talley v. Draper Construction Co., 210 Va. 618, 623,

172 S.E.2d 763, 766 (1970) (holding that excessive speed can be established
by skid marks and vehicular damage).

Moreover, the Estate’'s expert, McAllister, testified that the Expedition
driven by Hawthorne had between 20 and 24 inches of crush damage across
a 6-foot area (JA 753-754); VanMarter's cruiser had between 20 and 25
inches of crush damage (JA 751); the Expedition (weighing approx. 5,000 Ibs
and after having the driver’s side wheels knocked off their rims) was shoved/
scraped 62 feet in the opposite direction from which it was turning (JA 735);
the actual frame of the Expedition was significantly twisted from the force of
the impact (JA 327, 754, 755); and VanMarter's cruiser traveled another 74
feet after the ‘T-bone’ impact (JA 735). The distance a vehicle travels after
impact lends weight to the inference that VanMarter's striking vehicle was

going at considerable speed. Sink v. Masterson, 191 Va. 618, 624,61 S.E.2d

863, 866 (1950). In addition to VanMarter’s testimony, the jurors could have
inferred from the damage to the two vehicles that VanMarter was not only
speeding, but that he was speeding excessively, just as the trial court did in
its sovereign immunity opinion letter and its final opinion letter. JA 210, 409,
421. Finally, although there was no oral testimony establishing the estimated

excessive speed of VanMarter (because the law does not allow experts to
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opine on the matter), where there is physical evidence (as here) of excessive
speed, that evidence is sufficient to justify an instruction on speed in excess
of the speed limit. Bell, 181 Va. at 30-31, 23 S.E.2d at 783-84.
Accordingly, the testimony of VanMarter and his own expert (Barrett),
combined with the testimony of the Estate’s expert and the physical evidence,
essentially, if not conclusively, proved that VanMarter was, in fact, speeding
excessively at the time of impact. From this evidence, the jury could easily
conclude that VanMarter was dramatically exceeding the posted 25 mph
speed limit. Pursuant to Instruction 11, however, the jurors were instructed

that Hawthorne had an_unqualified duty to yield to VanMarter's oncoming

vehicle regardless of its speed or reckless approach. in law, however, the

noted duty to yield only applies to those lawfully approaching, and VanMarter

was clearly not lawfully approaching.?®> Temple v. Ellington, 177 Va. 134, 146,

12 S.E.2d 826, 830 (1941); Citizens Rapid Transit Co. v. O'Hana, 203 Va.
979, 128 S.E.2d 270 (1962); see Demonstrative Aid and notes (JA 407, 408).
Moreover, the evidence was that Hawthorne was already proceeding

across the highway before VanMarter turned the curve and saw her. (Guthrie

23 Evenif VanMarter had been engaged in a §46.2-920 “emergency condition”
or situation, with his emergency equipment activated, that Section would “not
grant (VanMarter) a right of way.” Phillips v. United States, 182 F.Supp. 312,
315 (E.D. Va. 1960).

46



testified that, having looked both ways,?* no car was coming as Hawthorne

pulled out; VanMarter himself testified that, when he “looked up” and first saw
the Expedition, he “knew” he would hit it apparently because of his speed and
the fact that the Expedition was already across his lane — far into its turn.)
Accordingly, Hawthorne could not possibly have “yielded” to VanMarter. At
that point, her duty was to attempt to proceed with her turn as quickly as

possible. Phillips, 182 F. Supp. at 316. If, however, hypothetically and con-

trary to the evidence, Hawthorne had not yet entered the highway, the maxi-
mum available sight distance between VanMarter’s position and Hawthorne’s
position was 200 feet. Under this hypothetical, if VanMarter was traveling at
25 mph, Hawthorne would have had 5.45 seconds to enter the highway and
complete herturn. See §46.2-880. At 60 mph, however, there were less than
2.3 seconds to enter and complete the turn. Id. Thus, the distance at which
VanMarter was “so near the driveway” that Hawthorne could not “safely enter”
the highway expands dramatically with VanMarter’s increasing speed; and
he forfeited his right of way. Had the jury been instructed properly, it may well

have concluded that, pursuant to the uncontroverted evidence, when

2% |n fact, absent evidence to the contrary, the legal presumption is that a
driver on a private road did stop and look for oncoming traffic.Temple,
177 Va. at 145, 12 S.E.2d at 830. Here, affirmative evidence of Hawthorne's
stop and diligent lookout precluded the need for a presumption.
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Hawthorne began her turn, the police cruiser was nowhere in sight and, after

Hawthorne entered the highway, VanMarter’s approach was at such a rapid

speed that a collision was unavoidable. Section 46.2-880 gee Instruction 13,
JA 340) and the Estate’s Exhibit C (JA 407-408) support that Hawthorne was
not negligent as a matter of law and that VanMarter was driving recklessly by
that Section’s standards.

Further, the trial court’s denial of Instruction C (JA 358), tracking §46.2-
823, wrongfully deprived jurors of a balanced picture of the applicable law
related to the trial evidence as well as an accurate statement of law regarding
VanMarter’'s duty of care for his own safety since his excessive speed caused
him to forfeit the right of way. Additionally, the refusal to add any law
regarding VanMarter’s forfeiture of the right of way compounded the error in
granting Instruction 11 since it directed that Hawthorne had an unqualified
duty to yield to VanMarter regardless of his excessive speed or reckless
approach. This Court has several times held that instructions worded like
Instruction 11 are improper/insufficient statements of the law. See, e.g., Irvan

v. Jamison Qil Co., 205 Va. 1, 135 S.E.2d 153 (1964) (finding that an instruc-

tion based upon §46.2-826 is inadequate, even if worded in accordance with
that Section, unless it conforms with the rule that a driver on a private road is

only required to yield to those lawfully approaching).
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The Estate was irreparably damaged by Instruction 11 because it
caused the jurors to ignore the evidence that Hawthorne was already on the
highway before VanMarter was visible and caused the jurors to believe that
Hawthorne had an ungualified duty to yield without regard for whether she
was already on the highway or getting ready to do so or whether VanMarter
was speeding/unlawfully approaching. In any event, the trial court’s failure to
instruct the jury on the forfeiture of the right of way when evidence of unlawful

speed is presented constitutes reversible error. Shearinv. Va. Elec. & Power

Co., 182 Va. 573, 577, 29 S.E.2d 841, 843 (1944).

VI. ARGUMENT AND AUTHORITIES IN OPPOSITION TO VAN-
MARTER’S MOTION TO DISMISS.

VanMarter moved this Court to dismiss the Estate’s appeal based upon
what he claims are requirements of law and/or procedure unfulfilled by the
Estate and/or the Co-Administrators. However, VanMarter's motion did not
cite, reference, or distinguish the controlling statutory law {§8.01-670) and
case law or the applicable Rules of this Court (Rules 5:1(b)(4) and(5) and
5:9(a) and (c)) on the subject; and, therefore, it is assumed that, at the time
of filing his motion, VanMarter was not familiar with this body of law.

Further, §13-1 of Pt. 6, §IV of the Rules of this Court specifically
provides that a “Public Reprimand’ . . . does not limit the Respondent’s right

to practice law” whether that reprimand is with or without terms/conditions.
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For these reasons, the Co-Administrators of the Estate rely upon their
Opposition to [VanMarter’s] Motion to Dismiss Petition for Appeal (“Estate’s
Opposition”) filed in this Court and hereby incorporate the Estate’s
Opposition herein by this reference as if set out fully herein, praying this
Court to deny VanMarter's motion. In the event that VanMarter counters the
law cited in the Estate’s Opposition in his Brief, the Estate will respond in
its Reply Brief.

CONCLUSION

WHEREFORE, for all of the reasons expressed herein, the Estate
respectfully prays this Court to overrule VanMarter's Motion to Dismiss and
to reverse the judgment of the trial court, remanding the matter for a new trial.

Respectfully submitted,

ESTATE OF JOYCE HAWTHORNE:

8Y: fuiton Hou -&m% Co=Qdamin,.. prrerse.
Paxton Hawthorne, Co-Administrator, pro se

Jsep Anthony Co-Ad |strator pro se
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ArricLe 15.
Emergency Vehicles.

§ 46.2-920. Certain vehicles exempt from regulations in certain
situations; exceptions and additional requirements. — A. The driver of
any emergency vehicle, when such vehicle is being used in the performance of
public services, and when such vehicle is operated under emergency- condi-
tions, may, without subjecting himself to criminal prosecution: - .
- 1. Disregard speed limits, while having due regard for safety of persons and
property; - L : S

2. Proceed past.any steady or flashing red signal, traffic light, stop sign, or
device indicating moving traffic -shall stop if the speed of the:vehicle is
sufficiently reduced to enable it to pass a signal, traffic light, or device with due
regard to the safety of persons and property; 3 :

3. Park or stop notwithstanding the other provisions of this chapter;

4. Disregard regulations governing a direction of movement of vehicles
turning in specified directions so long as the operator:dees not endanger life or
property; - .

5. 'Pass or overtake, with due regard to the safety of persons and property,

another vehicle at any intersection; :

6. Pass or overtake with due regard to the safety of persons -and property,
while -en route to an emergency; stopped or slow-moving vehicles, by going to
the left of the stopped or slow-moving vehicle either in a no-passing zone or by
crossing the highway centerline; or - I e

7. Pass or overtake with due regard to the safety of persons and property,
while en route to an emergency, stopped or slow-moving vehicles, by going off
the paved or main traveled portion of the roadway on the right. Notwithstand-
-ing other provisions of this section, vehicles exempted in this instance will not

,-?;i'ﬁiluiréd ‘to sound a siren or any device to give automatically intermittent
sipnals, ST R ST S

"B, 'The exemptions granted to emergency vehicles by subsection A of this
section shall apply only when the operator of such vehicle displays a flashing,
blinking, or alternating emergency light or lights as provided in §§ 46.2-1022
and 46.2-1023 and sounds a sirén, exhaust whistle, or air horn designed to give
automatically intermittent signals, as may be reésonably necessary, and, only
~ when there is in force and effect for such vehicle ¢ither (i) standard motor
vehicle liability insurance covering injury or death to any person.in the sum of
at least $100,000 because of bodily injury to or death of one person in any one
accident and, subject to the limit for.one person, to a limit of $300,000 because
of bodily injury to or death of two or more persons in any one accident, and to
a limit of $20,000 because of injury to or destruction of property of others in
any one accident or (ii) a certificate of self-insurance issued pursuant to
§ 46.2-368. Such exemptions shall not, however, protect the operator of any
such vehicle from: criminal prosecution for conduct constituting reckless
disregard of the safety of persons and property. Nothing in this section shall

ADDENDUM ’
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§ 46.2:920 CODE OF VIRGINIA .~ . § 46:2-920

release the operator of any such vehicle from civil liability for failure to use
reasonable care in such operation.

. Forthe purposes of this section, the term ‘emergency vehicle” shall mean:

1. Any law-enforcement vehicle: operated by or under the direction of a
federal, state or local law-enforcement officer (i) in the chase or apprehension
of v101ators of the law or persons charged with or suspected of any such
violation or (ii) in response to an emergency call;

' 2. Any regional detention center vehicle operated by or ‘under the d1rect10n
of a correctional officer respondmg to an emergency call or operatmg in an
emergency situation; '

‘3. -Any vehicle used to fight fire, mcludmg publicly owned state forest
warden vehicles;, when' travelmg in response to a fire alarm or emergency call,

4. Any ambulance, rescue, or life-saving vehicle designed or used for the
prmcmal purpose of supplymg resuscltatmn or emergency rehef Where human
life is endangered;

5. Any Department of Emergency Management vehlcle or Office of Emer—
gency Medical Services vehicle, when reSpondlng to an emergency call’ or
operating in an émergency- 51tuat10n

6. Any Department of Corrections 'vehicle designiated by the Dlrector of the
Department of Corrections, when (1) responding to an emergency call at a
correctional facility, (i) part1c1patm;g,r in a drug-related investigation, (i)
pursuing escapees from a correctional facility, or {iv) responding to a request
for assistance from a law-enforcement officer; an

7. Any vehicle authorized to. be equipped Wlth alternating, blmkmg, or
flashing red or red and white secondary warning lights under the provisions of
§ 46.2-1029.2.

~D. Any- law-enforcement vehicle operated by or under the direction of a
federal, state, or local law-enforcement officer'may disregard speed limits,
while havmg due regard for safety of persons and property, (i) in testing the
accuracy of speedometers of such vehicles, (ii) in testing the accuracy of speed
measuring devices specified in § 46. 2-882 or (i) in. followmg another vehicle
for the purpose of determining its speed.

E. A Department of Environmental Quality velucle, while en route to an-
emergency and with due regard to the safety of persons and property, may
overtake and pass stopped or slow-moving vehicles by going off the paved or
main traveled portion of the highway on the right or on the left. These
Department of Environmental Quality vehicles shall not be required to sound
a siren or any device to give automamcally intermittent signals, but shall
display red or red and white warning lights when performing such maneuvers.
(Code 1950, § 46-241.1; 1954, ¢. 356; 1956, c. 192; 1958, c. 541, § 46.1-226;
19686, cc. 350 699; 1968 ¢..89; 1974, c. 365; 1976 c. 24, 1977 €. 549 1980, cc.
30, 354 1981 c. 395 1984 €. 539 1985 cc. 209 462 1989 c. 727 1992 cc. 38,
96 1994 c. 69 1995 c. 92; 2000 c. 120; 2002 c. 134; 2003 C. 115 2005 c. 583)
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