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STATEMENT OF THE CASE

This case arose from an accident on June 10, 2005, in which Officer
Timothy VanMarter of the Roanoke County Police Department was
attempting to overtake a speeder and a vehicle driven by Joyce Hawthorne
with Kevin Guthrie as a passenger pulled out in front of him. Ms.
Hawthorne died in the collision and Mr. Guthrie was injured.

Hawthorne filed suit against Officer VanMarter and Roanoke County
Police Chief Ray Lavinder in the Circuit Court of the City of Roanoke. JA
12. Defendants filed responsive pleadings and motions to transfer venue
to Roanoke County and the trial court granted those motions. JA 24, 31,
68.

After extensive discovery, the trial court held a hearing on Officer
VanMarter’s plea in bar based on sovereign immunity. JA 473. Both
parties agreed to the date of the hearing and presented evidence at the
hearing. Hawthorne made no request for continuance and did not object to
the proceedings. The trial court granted the plea in bar, finding that
sovereign immunity applied, but found gross negligence to be a jury issue.
JA 209.

Hawthorne moved for reconsideration of the trial court’s decision on

the plea on the grounds of after discovered evidence, i.e., two witnesses.



JA 213. The trial court denied the motion on the grounds that Hawthorne’s
counsel knew of the witnesses at the time of the hearing as evidenced by
their identification by Hawthorne in answers to interrogatories two weeks
before the hearing. Further, the trial court held that the testimony of the
witnesses would not change the result of the plea. JA 511-514.

Hawthorne dismissed Lavinder as a party and the trial court
consolidated the Hawthorne and Guthrie cases for trial. On May 10, 2007,
a jury returned verdicts in favor of Officer VanMarter in both cases.
Hawthorne filed several post-trial motions, including motions to set aside
the verdict and for a new trial. The trial court denied the motions and
entered final judgment in favor of Officer VanMarter on March 6, 2009. JA
408, 425. The administrators of Hawthorne’s estate pro se filed a notice of
appeal on April 3, 2009.

QUESTIONS PRESENTED

1. Whether administrators may appeal pro se for an estate.

. Whether VanMarter was protected from liability for simple negligence
by virtue of the doctrine of sovereign immunity.

lll.  Whether Hawthorne may re-litigate an issue on a plea in bar when
Hawthorne fails to present evidence known to him at the original

hearing.



V.  Whether Hawthorne may now raise objections to evidence based on
estoppel when Hawthorne did not make the objections in the trial
court.

V.  Whether the trial court properly seated the jury.

VI.  Whether the trial court fairly instructed the jury.

STATEMENT OF FACTS

Officer VanMarter offers this statement of facts to amplify or correct
facts in the opening brief of Hawthorne and to state the facts in the light

most favorable to him as the prevailing party. American Tobacco Co. v.

Harrison, 181 Va. 800, 275 S.E.2d 181 (1943). On June 10, 2005, Officer
Timothy VanMarter of the Roanoke County Police Department was on
patrol. At about 11:30 p.m., a car came through his radar from the opposite
direction going 63 miles per hour in a 25 miles per hour zone. JA 613-614.
VanMarter made a U-turn at the first available place (JA 615) and
accelerated in the direction of the speeder. JA 615-616. He intended from
the moment the vehicle went through his radar to overtake the car and
issue a summons for reckless driving. JA 617.

Officer VanMarter was familiar with the road, having patrolled there
over one hundred times (JA 614-615), and he knew the road had a curve at

the bottom and a straightaway. Officer VanMarter decided to wait until that



straightaway to activate his lights because the road was clear, he was
familiar with the area, and he was concerned that the reckless driver would
attempt to evade him. JA 618. He slowed as he approached the familiar
curve because he knew he could not take it too fast. JA 622. He reached
down to activate his lights and siren and then saw an SUV pull into his path
from a driveway. JA 618. Joyce Hawthorne drove the SUV. Kevin Guthrie
was in the front passenger seat. JA 675. Hawthorne gunned the engine of
the SUV when she started the turn onto Chaparral. JA 686. Officer
VanMarter attempted to swerve to hit the rear rather than the front of
Plaintiff's vehicle. JA 618. Hawthorne had 210 feet of sight distance in the
direction from which Officer VanMarter was coming. JA 733.

The statement of facts contained in Hawthorne’s opening brief does
not comply with the rules of this Court. Rule 5:17 sets forth the
requirements for a petition for appeal and opening brief of appellant. Rule
5:17(c)(3) addresses statements of fact and requires references to the
pages of the record when there is any possibility that the appellee may
question the statement. Hawthorne knows, based upon VanMarter's
objection to Hawthorne’s statement of facts in the petition for appeal, that
VanMarter does not agree with Hawthorne’s rendition of the facts.

Accordingly, Hawthorne is required to refer to the pages of the record in



making factual assertions. The statement of facts does not contain
sufficient references to the joint appendix or record and many of the cited
references to the joint appendix do not support the assertions in the
statement of facts.

For example, there are no citations whatsoever for the portion of the
statement of facts found in the first paragraph on page 6 of the opening
brief. On page 5 in the second full paragraph, Hawthorne attributes
comments to VanMarter and then cites the deposition testimony of Saul in
the joint appendix. Moreover, this evidence was not presented to the trial
court. Curiously, Hawthorne relies on the facts recited in the trial court’s
opinion on the plea in bar (see JA 210) and later attacks the trial court’s
factfinding on the plea in bar in one of the assignments of error. Perhaps
the most egregious example is Hawthorne’s assertion that VanMarter and
witnesses stated that he was not involved in an emergency or special risk
situation. See page 7 of the opening brief. Hawthorne cites page 171 of
the joint appendix in which VanMarter’'s expert, Cordle, agrees that an
overtaking could be just as dangerous as a pursuit, and does not address
whether or not it is an emergency. Hawthorne also cites page 84 of the
joint appendix involving VanMarter's direct testimony at trial but VanMarter

does not address either issue on that page of testimony. The same is true



of Hawthorne’s citations to page 649 and 650 of the joint appendix. In any
event, the prudent reader of Hawthorne’s brief will not accept Hawthorne'’s
statements of fact that do not have citations to the record and will review
the citations to the record to make sure that they support Hawthorne’s
representation of their contents.

ARGUMENT AND AUTHORITIES

. The administrators of an estate may not appear pro se on behalf of
the estate in this Court.

Joseph Anthony and Paxton Hawthorne as co-administrators of the
estate of Joyce Hawthorne acting pro se signed and filed the notice of
appeal, the petition for appeal, and the opening brief of appellants on
behalf of the estate of Joyce Hawthorne. These actions were a nullity
because administrators of an estate cannot act pro se on behalf of the
estate in courts in the Commonwealth. Moreover, even though Mr.
Anthony is a member of the Virginia State Bar, he is not eligible to appear
by himself in courts of the Commonwealth pursuant to a reprimand with

terms issued by the Virginia State Bar. Anthony v. Virginia State Bar, 270

Va. 601, 621 S.E.2d 121 (2005).

In Nerri v. Adu-Gyamfi, 270 Va. 28, 613 S.E.2d 429 (2005), this Court

held that a motion for judgment signed and filed by an attorney while his

license to practice law was suspended was a legal nullity. Id. 270 Va. at



31, 613 S.E.2d at 430. The Nerri court equated that attorney’s suspended
status to that of “an individual or an attorney who has never been licensed
in Virginia — neither is authorized to practice law in this Commonwealth and
both are subject to prosecution for practicing law without a license.” Id.
The reasoning of Nerri applies to this case. If Anthony and Hawthorne
cannot sign documents in a representative capacity, the documents are a
legal nullity.

This Court decided this case in 2006. In Kone v. Wilson, 272 Va. 59,

62, 630 S.E.2d 744, 746 (2006), this Court held “that the circuit court
correcily conciuded that Kone [administrator of the estate of Gumalla] could
not file a valid wrongful death action pro se.” Kone was not licensed to
practice law in Virginia. Wilson, relying on Nerri, moved to strike the motion
for judgment on the grounds that the motion for judgment was invalid and
without legal effect. Holding that the cause of action for wrongful death
does not belong to the personal representative but to the decedent’s
beneficiaries and that the personal representative merely acts as a
surrogate for the decedent’s beneficiaries, this Court affirmed the circuit
court’s dismissal of the motion for judgment. 272 Va. at 62, 630 S.E.2d at

746.



There is no difference between this case and Kone. Hawthorne’s
opening brief of appellants addresses VanMarter's motion to dismiss but
does not address or distinguish Kone. Rather, Hawthorne argues that
Virginia Code § 8.01-670 and Rules 5:1(b)(4), 5:1(b)(5), 5:9(a), and 5:9(c)
allow Anthony and Hawthorne to act pro se on behalf of the estate. Neither
the statute nor the rules allow Hawthorne or Anthony to appear pro se in
this case.

First, Virginia Code § 8.01-670 does not address the issue this Court
decided in Kone. While § 8.01-670 provides that any person may present a
petition for an appeal to the Supreme Court if he believes himself aggrieved
by a final judgment in a civil case, the logic of Kone is that an administrator
of an estate is not aggrieved by the decision in a civil action. Kone clearly
indicates that an administrator is merely a surrogate and the action is not
personal to the administrator. Id. This Court could not have made it any
clearer that an administrator of an estate is not aggrieved by the final order
in a civil action. Anthony and Hawthorne were not aggrieved by the final
order in the sense contemplated by the Code provision.

Hawthorne’s reference to Rule 5:1 of the Rules of the Supreme Court
and its subparts sheds no more light on the subject. Rule 5:1(b)(4) defines

counsel! as “the definition given in Rule 1:5 and in this Part 5 includes a



party not represented by counsel.” Rule 1:5 defines counsel and includes
counsel of record which includes the party who has signed a pleading in
the case. Apparently, Hawthorne contends that anyone who signs a
pleading in a case becomes counsel without regard to the rules pertaining
to practicing law without a license. Obviously, a person can appear pro se
on their own case and be counsel of record pursuant to Rule 1:5. Again,
Rule 5:1 does not in any way change the holding or effect of Kone on this
case.

Rule 5:9(a) and (c) of this Court address the filing deadiine for an
appeal to this Court and use of one notice of appeal for separate cases that
were tried together. Again, neither of these subdivisions of Rule 5:2
address the issue of an administrator appearing pro se on behalf of the
estate. |n this case, there were clearly two notices of appeal filed and each
applied to different appellants. Presumably, Hawthorne is not suggesting
that the notice of appeal, petition for appeal, and opening brief of Guthrie
brings forth the Hawthorne case to this Court. Given that counsel for
Guthrie represented both parties at trial and filed a notice of appeal for only
one, there is simply no basis to believe that the notice of appeal on behalf
of Guthrie also served Hawthorne. This rule simply allows ali parties

whose cases were tried together to file a joint notice of appeal before the



appellate court issues a formal order consolidating the cases. There was
no joint appeal in this case.

Finally, Hawthorne’s reference to paragraph 13-1 of part 6 of section
4 of the Rules of the Supreme Court of Virginia is both astonishing and
frightening. Hawthorne creatively edits the definition of public reprimand in
part 6, section 4, paragraph 13-1 for the proposition that a public reprimand
does not limit the respondent’s right to practice law whether that reprimand
is with or without terms/conditions. It appears that Hawthorne is arguing
that the terms imposed upon him by the Virginia State Bar and affirmed by
this Court do not limit his ability to practice law. Although not specifically
stated, the obvious next step in Hawthorne’s logic is that Anthony is not
bound by the terms imposed upon him if they limit him in the practice of
law. Of course, Hawthorne (Anthony) conveniently overlooks the authority
to impose a public reprimand with terms contained in part 6, section 4,
paragraph 13-16X of the Rules of this Court.

Anthony appears to be arguing that even though he is appearing pro
se as administrator of the estate, he could have filed the notice of appeal
as counsel for the estate without regard to the terms placed upon him with

the reprimand in 2004.

10



The bar did not place an expiration date on the terms imposed with
the public reprimand. Given the circumstances of the conduct for which
Anthony was disciplined, the bar’s action is not surprising. The reprimand
was based on numerous inappropriate statements by Anthony that
demeaned members of the judiciary.

A three-judge court held a hearing pursuant to disciplinary rules of the
Virginia State Bar and imposed a public reprimand with terms. The terms
were that (1) respondent shall not file any action in any court, state or
federal, without first associating co-counsel experienced in litigation, and
(2) respondent shall abstain from contacting any judge by letter in any
proceeding in which he is involved as counsel. Anthony, 270 Va. at 604,
621 S.E.2d at 123. Accordingly, in this case, Anthony must be contending
that he was not bound by the terms of the reprimand if he contends that he
was appearing as counsel for the estate when he signed the notice of
appeal, petition for appeal, and opening brief of appellants because there is
no signature of co-counsel on those documents. If Anthony is correct, the
Virginia State Bar cannot impose a public reprimand with terms in a
disciplinary case and enforce the terms. Anthony’s argument is baseless
and any pleading signed by Anthony alone as counsel in this case would

be a nullity pursuant to Nerri.

11



Accordingly, this Court should dismiss the appeal.

I. The trial court correctly ruled that the doctrine of sovereign immunity
protected VanMarter from liability for simple negligence.

The trial court granted VanMarter’'s plea in bar based on sovereign
immunity in accordance with Colby v. Boyden, 241 Va. 125, 400 S.E.2d
184 (1991). JA 209. In Colby, this Court applied the four part test of

James v. Jane, 221 Va. 43, 282 S.E.2d 864 (1980), and concurred with the

trial court that “the defense of sovereign immunity was applicable to Officer
Boyden’s actions in this case. 241 Va. at 130, 400 S.E.2d at 187.

While each case must be evaluated on its own facts, to hold

that Officer Boyden’s acts here were merely ministerial, thereby

denying him the protection of the sovereign immunity defense

for the actions complained of in this case, not only ignores the

realities of the circumstances under which he performed his job

but also would inhibit law enforcement officers faced with

similar decisions regarding vehicular pursuit in the future.
Id. There was no functional or legal difference between the actions of
Officer Boyden and Officer VanMarter in this case. Each exercised
discretion in attempting to catch up with a lawbreaker. Each was involved
in driving with special risks as opposed to normal or ordinary driving. Both
exercised their discretion in determining whether or not to pursue the

alleged lawbreaker. Neither caught up with the car they were chasing.

Hawthorne's reliance on Friday-Spivey v. Collier, 268 Va. 384, 601

S.E.2d 591 (2004), is misplaced. Hawthorne appears to argue that there

12



can be no emergency situation in the absence of lights and siren. In

Friday-Spivey, this Court found that the defendant was driving on a “priority

2” dispatch that did not authorize activation of emergency equipment and to
obey all statutes governing the operation of motor vehicles. In other words,
defendant Collier was to engage in normal driving to carry out his duties.
This Court’s decision that sovereign immunity did not apply was
based upon the lack of special risk in the driving as opposed to the
requirement of activation of emergency lights and equipment. On the other
hand, the overtaking in which VanMarter was engaged is contained in a
general order of the Roanoke County Police Department whose subject is
emergency vehicle operation. The order addresses use of emergency
equipment by stating “officers that must violate any traffic law in their efforts
to overtake a violator will activate all emergency equipment while in the
process of overtaking.” JA 109. This is in direct contrast to the policy in

Friday-Spivey which did not authorize emergency operation. Thus, the

driver in Friday-Spivey had no discretion to disregard traffic laws and

VanMarter had discretion to violate traffic laws similar to Officer Boyden in

Colby v. Boyden. Accordingly, the trial court correctly held that VanMarter

could rely on the defense of sovereign immunity.

' As explained in the statement of facts, Hawthorne’s assertions that
VanMarter did not consider this an emergency have no basis in the record.

13



Hawthorne’s arguments that VanMarter was not entitled to sovereign
immunity are without merit. To the extent that Hawthorne relies upon
Virginia Code § 46.2-920 to establish the parameters of sovereign

immunity, he misreads this Court’s previous opinions. in Colby v. Boyden,

this Court’s discussion of the applicability of the doctrine of sovereign
immunity made no reference to Virginia Code § 46.2-920. This Court
discussed the statute when it addressed whether Colby was required 1o
prove gross negligence and whether as a matter of law Colby failed to
establish a prima facie case of gross negligence. 241 Va. at 130, 400

S.E.2d at 187. This Court did not consider the statute in Friday-Spivey.

Sovereign immunity is not dependent upon Virginia Code § 46.2-920.

Hawthorne’s reliance on Phillips v. Commonwealth, 25 Va. App. 144,

487 S.E.2d 235 (1997), does not change the result in this case. In
particular, the Phillips court was not addressing a civil action against a
police officer. Although the Phillips court never engaged in a specific
discussion of the application of sovereign immunity, it found that any failure
of a police officer to operate his vehicle in a reasonable manner is
actionable only if it amounts to gross negligence in the case of behavior
exempted in Virginia Code § 46.2-920. 25 Va. App. at 154, 487 S.E.2d at

239.

14



Hawthorne argues that the trial court failed to address the differences
in material facts between Colby and this case. Hawthorne suggests that
the first distinction is that Colby claimed to be in an emergency condition
and VanMarter did not. Again, Hawthorne’s failure to accurately cite the
record for this assertion undermines the argument. Nevertheless,
VanMarter never argued that the emergency vehicle operation policy of the
Roanoke County Police Department or Virginia Code § 46.2-920 were not
part of his considerations in exercising his discretion. The jury considered
whether or not VanMarter's response to the circumstances was grossly
negligent.

Hawthorne further attempts to distinguish Colby on the grounds that
Officer Boyden had activated his emergency equipment and was traveling
not less than 5 miles per hour over the speed limit. This Court relied on
those facts in determining that there was no gross negligence as a matter
of law. The facts were not germane to the application of sovereign
immunity. The trial court implicitly recognized those distinctions when it
ruled that gross negligence was a jury issue in this case while in Colby the
trial court found that there was no gross negligence as a matter of [aw. The

issues of emergency equipment and speed were jury issues to determine

15



whether or not VanMarter was grossly negligent. They had nothing to do
with the application of the doctrine of sovereign immunity.

Hawthorne also argues that the trial court incorrectly found that there
was only a technical distinction between pursuit and overtaking. There was
no difference between pursuit in Colby and overtaking in this case. The
“technical distinction between overtaking and pursuit” is rooted in the
aforementioned Roanoke County Police Department policy. JA 109. The
policy distinguishes between overtaking in part llI(A) Overtaking and part
[II(G) Vehicular Pursuits. Pursuit requires immediate activation of warning
lights and participation by other cars in the pursuit. In any event, the
actions of Officer VanMarter in this case and Officer Boyden in Colby

constitute pursuit as the term was used by this Court in Colby v. Boyden.

Finally, Hawthorne’s argument has no support in the record.
Hawthorne argues that VanMarter's testimony shows that there was no
emergency. There is no citation to the record. See Opening Brief, p. 14.
Hawthorne argues that VanMarter had not yet decided to give chase to the
law violator even though VanMarter clearly stated that it was his intention to
catch up when he turned his vehicle around. JA 48. Hawthorne also
misconstrues VanMarter's exercise of discretion as to when to activate the

emergency lights. In short, Hawthorne’'s arguments that VanMarter was

16



not entitled to sovereign immunity lacks support in the law or the record of

this case.

lIl. Hawthorne waived the opportunity to present evidence on whether or
not VanMarter was engaged in overtaking a speeder at the time of
the accident.

From the beginning, sovereign immunity was an essential issue in
this case. In the motion for judgment, Hawthorne alleged gross negligence
in Count 2 presumably to avoid dismissal of the motion for judgment by
virtue of the doctrine of sovereign immunity. In his responsive pleading,
VanMarter included a plea of immunity.

The trial court held a hearing on the plea in bar on December 1,
2006. JA 473. Prior to the hearing, VanMarter submitted his memorandum
in support of his plea of immunity. JA 73. In the memorandum, VanMarter
framed the issue as follows: “Officer VanMarter is immune from liability for

the allegations in the motion for judgment.” JA 74. VanMarter argued that

the four-factor test from James v. Jane, 221 Va. 43, 282 S.E.2d 864 (1980),
and Messina v. Burden, 228 Va. 301, 321 S.E.2d 657 (1984), favored
application of sovereign immunity in this case. JA 74. VanMarter also

relied on Colby v. Boyden, 241 Va. 125, 400 S.E.2d 184 (1991), as

authority for application of sovereign immunity to the facts of this case --

17



..."the evidence is clear that Officer VanMarter satisfies the requirements of
the four part test as much as Officer Boyden did.” JA 76.

In response, Hawthorne submitted a reply to the plea of immunity of
Defendant VanMarter. JA 78-183. Hawthorne’s reply memorandum
included a comprehensive review of facts developed in discovery. JA 78-

86. Hawthorne attempted to distinguish Colby v. Boyden on the grounds

that Officer Boyden was involved in a vehicular pursuit and Officer
VanMarter was involved in an overtaking. Hawthorne filed a supplemental
reply to the plea of immunity of Defendant VanMarter on the day of the
hearing — December 1, 2006. JA 183. Hawthorne did not question that
VanMarter was pursuing a speeder and did not object to the plea in bar
being decided by the trial judge.

At the hearing on December 1, 20086, the trial judge confirmed with
counsel for the parties that they agreed that the court could use deposition
testimony in its consideration of the plea. JA 479. VanMarter testified live
at the hearing and also called co-defendant Lavinder to testify at the
hearing. JA 481-503. At the close of the evidence, the trial judge asked if
there was any other evidence for the purposes of these motions and

counsel for both parties stated that there was not. JA 504.

18



By letter dated December 29, 2006, the trial court issued its opinion
that VanMarter's plea of sovereign immunity should be granted because his
actions in pursuit of a speeding vehicle were discretionary and not
ministerial in nature. JA 209-210. At no time in the plea in bar process did
Hawthorne offer any evidence that VanMarter was not in pursuit of a
speeding vehicle at the time of the accident. Likewise, Hawthorne did not
make any legal arguments to that effect. JA 78-185. Based on the
evidence presented at the plea in bar hearing, the trial court held that
sovereign immunity applied and that gross negligence was an issue for the
jury. JA 209-210.

On March 12, 2007, Hawthorne filed a motion to amend prior ruling
on account of newly discovered evidence seeking to overturn the trial
court’s ruling on sovereign immunity. JA 213. In the motion, Hawthorne
argued that the issue before the court on the plea in bar was whether or not
“defendant VanMarter’s attempt to overtake or pursue an alleged speeder
without emergency lights and siren entitle him to the protection of sovereign
immunity.” JA 213. Hawthorne asserted in the motion that on December 1,
2006, when the trial court held its hearing on the special plea, “plaintiffs had
no evidence to the contrary” regarding evidence that VanMarter was

attemnpting to overtake a speeder at the time of the accident (JA 213) and

19



that there was no genuine issue of fact in that regard at that time.
Hawthorne identified the newly discovered evidence as witnesses Donna
Hayman and Glen Hayman. JA 214-215. Hawthorne also identified
Guthrie’s testimony as after discovered evidence (at the time both parties
were represented by one law firm). JA 215. The trial court denied the
motion on the grounds that the witnesses were not newly discovered
evidence. JA 513. On November 16, 20086, a full two weeks before the
hearing on December 1, 2006, Hawthorne served a supplemental answer
to Defendant’s interrogatories on defense counsel identifying Glen Hayman
and Estevan Martinez as persons who were eyewitnesses to the accident.
JA 274. The trial court also pointed out that the testimony of Glen and
Donna Hayman (which was the only testimony incorporated in Hawthorne’s
motion) would not change the decision on the plea in bar. JA514. The
trial court also found that the testimony of the Haymans does not contradict
VanMarter. Rather, the trial court compared it to attempting to prove a
nullity. 1d.

The trial court correctly decided the piea in bar and the motion to
amend based upon newly discovered evidence. At the time of the trial

court’'s December 29, 20086 decision sustaining the plea in bar, there was
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no evidence before it that VanMarter was not attempting to overtake a
speeding car. This Court has consistently held that

[the party asserting the plea in bar bears the burden of proof.
When, as here, the trial court heard evidence ore tenus and the
trial court decided the issue rather than submitting it to a jury,
the trial court’s findings are entitled to the weight accorded a
jury verdict, and these findings should not be disturbed by
appellate court unless they are plainly wrong or without
evidence to support them.

Baker v. Pool Service Co., 272 Va. 677, 688, 636 S.E.2d 360, 367-368

(2006), citing Cooper Industries, Inc. v. Melendez, 260 Va. 578, 595, 537

S.E.2d 580, 590 (2000), and Tomlin v. McKenzie, 251 Va. 478, 480, 468

S.E.2d 882, 884 (1996). See also Jennings v. Kay Jennings Family Limited

Partnership, 275 Va. 594, 600, 659 S.E.2d 283, 287 (2008). There was
certainly evidence to support the trial court’s finding that VanMarter was
attempting to catch up with a speeding car at the time of the accident. JA
482-486. Likewise, given the trial court’'s subsequent consideration of the
testimony of Hawthorne’s witnesses and conclusion that their testimony did
not contradict VanMarter’'s evidence, the trial court’s finding was not plainly
wrong. JA 511-514.

Hawthorne contends that he was entitled to have a jury consider the
question of whether or not VanMarter was attempting to catch up with a

speeding car at the time of the accident. There are a number of reasons
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why Hawthorne’s claim in this regard must fail. First, Hawthorne waived
any right to a jury consideration of the issue when he did not object to the
plea in bar proceedings on that basis, and did not request that a jury make
factual findings for the plea in bar. Second, Hawthorne has cited no
authority from this Court for the proposition that parties are entitled to a jury
on a plea in bar. Nevertheless, that is not a question this Court can reach
in this case because Hawthorne failed to request a jury on the plea in bar
and failed to preserve an objection to the plea in bar proceedings on the
grounds that he was entitled to a jury.

The record in this case does not support Hawthorne’s claim that he
consistently maintained that whether or not VanMarter was attempting to
catch up with a speeder was an issue solely for a jury. Rather, it appears
from the record that Hawthorne came up with this argument when it
became clear that the testimony of the Hayman witnesses did not qualify as
newly discovered evidence. For example, in his Motion to Amend Prior
Ruling on Account of Newly Discovered Evidence, Hawthorne states with
regard to whether or not VanMarter was attempting to catch up with a
speeding vehicle that he “had no evidence to the contrary” on December 1,
2006. JA 213. This assertion begs the question of the need for a jury in

the absence of evidence to the contrary of VanMarter’s evidence. If

22



Hawthorne’s assertion of no evidence to the contrary is to be believed, he
had no basis for a claim that a jury should decide whether or not VanMarter
was pursuing a speeding car. Therefore he could not have established a
jury issue in that regard. His argument that it was always a jury issue is not
supported by the record.

Hawthorne’s argument in this regard is further undermined by his
failure to address the issue in the course of the plea in bar proceedings.
Hawthorne made no assertion on brief or at the hearing that a jury should
decide whether or not VanMarter was in pursuit of a speeding vehicle.
Hawthorne offers no explanation for his failure to address this issue while
simuitaneously analyzing VanMarter's conduct under the four part test in

Messina v. Burden, 228 Va. 301, 313, 321 S.E.2d 657, 663 (1984). JA 86.

Under the Messina analysis, it would seem very pertinent to show that
VanMarter was not chasing a suspected speeder. Hawthorne has not
explained why he did not offer evidence or argument that VanMarter was
not in pursuit of a speeding vehicle and, therefore, not entitled to sovereign
immunity.

On briet, Hawthorne suggests that VanMarter had the burden of proof
in the plea in bar and to frame the issues in the plea in bar and Hawthorne

had no obligation to oppose the plea with contrary evidence. Essentially,
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Hawthorne is arguing that VanMarter sought an advisory legal opinion from
the trial court based upon hypothetical facts posited by VanMarter. There
is simply no basis for this argument given the long standing edict against

advisory opinions in Virginia law. Appalachian Voices v. State Corporation

Commission, 277 Va. 509, 515, 675 S.E.2d 458, 460 (2009) (quoting

Martin v. Ziherl, 269 Va. 35, 40, 607 S.E.2d 367, 369 (2005)). While

VanMarter had the burden of proof, but this did not relieve Hawthorne from
his obligation to present evidence to the contrary. This is especially true
given that VanMarter framed the issue as being entitled to the defense
under the allegations in the motion for judgment.

After VanMarter filed his response to Hawthorne’s Motion to Amend
Prior Ruling, and proved through Hawthorne’s supplemental answers to
interrogatories that Hawthorne had knowledge of the witnesses a full two
weeks before the plea in bar hearing, Hawthorne changed approaches.
For the first time, Hawthorne asserted that the plea in bar hearing was
limited solely to the facts as VanMarter framed them. JA 276. For the first
time Hawthorne argued that whether VanMarter was pursuing a speeding
vehicle was a question of fact for the jury. JA 280, 282. The essence of

this argument is that the party opposing the plea in bar has no duty to
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respond and the plea in bar is limited to the facts as presented by the
moving pary.

Of course, this proposition would essentially end the plea in bar
because it would no longer serve its function of reducing the “litigation to a
single issue, which if proven, creates a bar to the plaintiff’s right of

recovery.” Cooper Industries, Inc. v. Melendez, 260 Va. 578, 594, 537

S.E.2d 580, 590 (2000). Consider the scenario wherein a defendant files a
plea in bar based on the statute of limitations. The defendant contends that
the statute of limitations commenced on one date and the plaintiff contends
that it began running on another. Under Hawthorne’s formulation, the
defendant would present evidence supporting his position that the cause of
action accrued on a particular date. The plaintiff would respond by saying
that the plea in bar proceeding is limited to the date supported by the
defendant’s evidence and plaintiff will submit evidence later when a jury is
empanelled to decide the issue. It is simply an unworkable scenario.
Hawthorne attempts to bolster his position by suggesting that the trial
court said that the only issue before it with respect to the plea in bar was
whether the act of overtaking versus pursuit supported application of the
doctrine of sovereign immunity. In fact, the trial court did not make that

statement until its letter ruling of December 29, 2006 and the statement
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was entirely correct based upon Hawthorne’s failure to present any
evidence that VanMarter was not engaged in overtaking another vehicle.
Hawthorne cannot decline to present evidence in a plea in bar hearing and
then argue that the ruling was only applicable to the evidence presented by
VanMarter. The trial court’s delineation of the issue was in direct response
to Hawthorne’s argument and evidence presented by Hawthorne at the
hearing. It is absurd for Hawthorne to now claim that the entire plea in bar
process was based upon a hypothetical set of circumstances.

Hawthorne’s pattern of misstating the record continues in his
arguments in this regard. Hawthorne contends that the trial court ruled that
the burden should shift to the estate to prove a negative. In the absence of
a citation to the record, it is difficult to ascertain the basis for Hawthorne’s
argument in this regard. The trial court’s reference to proving a negative
involved the substance of the witnesses’ testimony that they did not hear a
car go by which did not specifically contradict VanMarter’s assertion that he
was following a speeder. JA 513-514. Hawthorne’s lack of respect for the
record is further exemplified by his footnote 9 suggesting that counsel for
VanMarter was a friend of the coach and that counsel! for VanMarter had
interviewed the coach. Neither of these statements has any basis in the

record nor are they true. This appears to be some sort of character
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assassination by counsel for Hawthorne on an issue that is irrelevant. That
is, Hawthorne argues that because VanMarter had the supplemental
interrogatory answers identifying Martinez and Hayman this somehow
relieved Hawthorne from the obligation to present the testimony of those
withesses at the plea in bar hearing. Since the witnesses were not “newly
discovered,” Hawthorne was appealing to the discretion of the trial court to
consider the evidence. It was not an abuse of discretion for the trial court
to determine that the evidence was not newly discovered and that it would
not have had a bearing on the trial court’s ruling.

Finally, the testimony of Glen and Donna Hayman at trial was
irrelevant to the issues in the case. Having failed to present any evidence
at the plea in bar hearing, Hawthorne was bound by the trial court’s ruling
on the plea in bar. That ruling included a finding of fact that VanMarter was
indeed pursuing a speeding car. Hawthorne argued that the testimony of
Glen and Donna Hayman was necessary for his simple negligence case
but the trial court had already ruled by granting the plea in bar based on
sovereign immunity that simple negligence was not sufficient. Thus, the
testimony of the Haymans was properly excluded by the trial court.

The inescapable conclusion in this case is that Hawthorne is seeking

to avoid his failure to present evidence at the plea in bar hearing.
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Hawthorne offers no reasonable basis for this Court to conclude that
Hawthorne should not be bound by the factual findings of the trial court in
the plea in bar proceeding when Hawthorne neglecied to present what he
now considers to be important evidence to the court.

IV. Hawthorne never objected to VanMarter’s trial testimony or evidence
on the basis that it conflicted with testimony or evidence in the plea in

bar hearing.

There are two major flaws in Hawthorne’s argument that VanMarter
somehow waived the sovereign immunity defense by presentation of
certain evidence during the trial.

First, Rule 5:25 of the Rules of the Supreme Court of Virginia states
“error will not be sustained to any ruling of the trial court or the commission
before which the case was initially tried unless the objection was stated
with reasonable certainty at the time of the ruling, except for good cause
shown or to enable this Court to attain the ends of justice.” Hawthorne’s
argument in support of this Assignment of Error contains no citation to any
objection made by Hawthorne to any of the evidence which is the subject of
this Assignment of Error on the basis of estoppel. Further, Hawthorne
offers no argument that there is good cause to waive the requirement of
objection or that waiving would enable the Court to attain the ends of

justice.
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Second, Hawthorne once again misstates the contents of the record
or fails to cite the record at all. For example, Hawthorne asserts on page
27 of the opening brief that VanMarter and his trainer and expert all
testified that VanMarter was not in a special risk or emergency situation.
He offers no citation to the record. Further, on page 27 of the opening
brief, Hawthorne argues that VanMarter’s trial testimony was that he was
either not speeding or was not sure. None of the references to VanMarter's
testimony that he was not speeding are accurate. On page 622 of the joint
appendix, VanMarter does not say he was not speeding, he simply says he
does not think he was traveling in excess of 60 miles per hour. On page
633 of the record, VanMarter says he was running 25 miles per hour but
this was before he turned to try and catch the speeder. The testimony on
pages 642 and 649 does not address speed. In addition, none of the
citations listed at the bottom of page 27 of the opening brief include
testimony that overtaking is not considered special risk or emergency
condition. While some discuss the activation of emergency equipment,
none of them do so in the context of calling them special risk or emergency
conditions. The question was simply not worded that way. Finally, the
factual assertions contained on page 28 of the opening brief contain no

citations to the record and VanMarter submits that they are untrue.
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V. There was no error in the trial court’s seating of the jury.

In the fourth Assignment of Error, Hawthorne contends that the trial
court erred when it denied Hawthorne’s motion to strike jurors Draper,
Harris, Tuckwiller, Blankenship, and Hodges for cause. Curiously,
Hawthorne offers no argument on brief to support the argument that
Hodges should have been stricken for cause. Hawthorne argues that the
bias of four of the potential jurors was sulfficient cause to strike them.
Hawthorne argues that Tuckwiller should have been stricken for cause
because his sister worked for the law firm defending VanMatrter.

Hawthorne’s argument regarding Tuckwiller is completely without
merit. “It is well settled that at common law a juror is not disqualified by the
fact that he is related to one of the counsel in the case.” Petcosky v.
Bowman, 197 Va. 241, 254, 89 S.E.2d 4, 14 (1955). There, Petcosky
moved for a mistrial on the ground that his attorneys had just discovered
that one of the members of the jury was a first cousin of one of the counsel
for the plaintiff. 197 Va. at 254, 89 S.E.2d at 14. The trial court denied the
motion and this Court affirmed. Surely, if a juror’s relation to counsel is not
a disqualification, a juror’s relation to an employee of counsel is not a
disqualification. The trial court correctly denied Hawthorne’s motion to

strike Tuckwiller for cause and this Court should affirm.
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Hawthorne’s argument with regard to the other four jurors fails to
recognize the requirement that the answers of members of the venire must
be taken in the context of the total voir dire and cannot rest on a single

answer. Briley v. Commonwealth, 222 Va. 180, 279 S.E.2d 151 (1981).

When considered as a whole, the responses of the four jurors did not
unequivocally establish bias in favor of VanMarter. The jurors were
equivocal and inconsistent in response to the rather broadly stated
questions from Hawthorne after responding unequivocally to questions
from the trial court and the answers as a whole do not establish bias in
favor of police officers.

Each of the four responded in the negative without equivocation to
the following questions: 1. Have any of you expressed or formed an
opinion about the outcome of the case? 2. Are any of you aware of any
bias or prejudice for or against any of the parties to this litigation? 3. Do any
of you know of any reason whatsoever that you can’t give a fair and
impartial trial to the plaintiff and to the defendant based solely on the law
and the evidence? JA 521.

In response to voir dire consisting of questions from Hawthorne, juror
Draper answered that her daughter was a police officer for Virginia Tech

and her son-in-law was a police officer for Blacksburg. She stated that she
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really did not think that the employment of her daughter and son-in-law
would make it at all difficult for her to be involved in this case against a
police officer. “l think it would depend on the facts.” JA 540. She further
stated that she would not find it difficult to render a large verdict against the
police officer and that it would not cause a problem at home talking to her
kids or in-laws. JA 541. Later in the voir dire, Draper stated in response to
leading questions that she might be leaning a little bit towards having some
concern about facing police officers after rendering a large verdict in favor
of the plaintiff against a police officer. JA 585. Draper continued by stating
that she did not really know but that she realized that police officers have a
hard job. Draper followed up by saying that she did not like to do anything
wrong. JA 566.

Later, Draper stated in response to a question from Hawthorme’s
counsel that police officers are human beings and there are good police
officers and bad police officers. JA 579-580. Further, Draper stated that
she did not believe that it would be unfair to blame Officer VanMarter
because he did not intend to kill anyone that night. JA 585. When another

juror stated that she would not have a problem returning a verdict against a

32



police officer if there was negligence in doing his job, it appears that Draper
agreed. JA 587.2

Juror Harris stated that she knew Roanoke County Chief of Police
Lavinder and that two of her nephews were police officers out of state. JA
541. Further, she stated in response to Hawthorne’s question that her
friendship with Chief Lavinder’s wife would not make it difficult to sit on this
case. Later, Harris stated that she knew two police officers at church and
that she did not know if it was going to bother her at all to sit in this case.
At one point she stated “Maybe | shouldn’t.” JA 564. She stated it might
be a little difficult to sit on the case because she comes into contact with
police officers at church. She stated that if the evidence came out in favor
of the plaintiff and she had to render a verdict against a police officer, she
thought she would have some concern to face the police officers at church.
Later, Harris responded to a question from Hawthorne’s counsel and said
that if the preponderance of the evidence is the law, she did not think it was

unfair. JA 583. Lastly, Harris stated that if there was negligence of the

2 Prior to this exchange in the voir dire, the trial court made the point that
when there were no affirmative responses to a question, there was no need
to poll jurors on each and every question. Thus, although there is no verbal
or oral response recording by the court reporter, it appears that Draper’s
response was in the affirmative given the lack of follow up questioning by
Guthrie’s counsel.
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police officer doing his job, she would not have a hard time finding against
him. JA 587.

Juror Blankenship stated that if a police officer was doing his job, she
would have a problem finding him personaliy liable. JA 585. She quickly
qualified that statement and said if there was negligence in doing his job,
she could find against him. JA 586. Perhaps Blankenship’s statements are
explained by considering prior voir dire in which she was concerned about
whether the verdict would be against Officer VanMarter or Roanoke County
to the extent that she wanted to know if a verdict would come out of
VanMarter’s pocket. JA 570. Nevertheless, when specifically asked,
Blankenship stated that she would bring a lawsuit against a police officer.
JA572°

Appellate courts must defer to a trial court’s ruling on the issue of
whether to retain or excuse a prospective juror for cause and that ruling will
not be disturbed on appeal unless there has been manifest error amounting

to an abuse of discretion. Barrett v. Commonwealth, 262 Va. 823, 826, 553

S.E.2d 731, 732 (2001), citing Medici v. Commonwealth, 260 Va. 223, 227,

532 S.E.2d 28, 30 (2000); Cantrell v. Kruse, 259 Va. 47, 50, 523 S.E.2d

3 Since Guthrie failed to specify on brief any statements Hodges made that
Guthrie contends disqualified her as a juror, it is difficult to reply. The Court
should not consider any subsequent arguments regarding Hodges given
Guthrie’s failure to address Hodges in the opening brief.
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502, 504 (2000); Vinson v. Commonwealth, 258 Va. 459, 467, 522 S.E.2d

170, 176 (1999), cert. denied. 530 U.S. 1218, 120 S. Ct. 2226, 147 L.Ed.2d
257 (2000). This deference is because the trial court “sees and hears the

juror.” Satcher v. Commonwealth, 244 Va. 220, 236, 421 S.E.2d 821, 831

(1992). As fact finder, the trial court must weigh the meaning of the
answers given in light of the phrasing of the questions posed, the
inflections, tone, tenor of the dialogue, and the general demeanor of the
prospective juror. This Court has stated:

We are aware that, while the words employed may, when
transcribed and read in retrospect, appear ambivalent, the
judge who heard them uttered was uniquely positioned to
assess their ultimate import. Accordingly, his finding on this
question of fact will not be disturbed on appeal unless, upon
consideration of the voir dire as a whole, we can say that the
veniremen’s commitment against the death penalty was not
unmistakably clear.

Smith v. Commonwealth, 219 Va. 455, 464, 248 S.E.2d 135, 142 (1978).

The record clearly establishes that the trial judge appropriately
performed his duty in this case and committed no error, much less manifest
error. The trial court relied upon his observation of the panel’s demeanor
(JA 596), and their answers. JA 597. He did not interject himself into the
process and simply ruled on the propriety of counsel’s questions without

seeking rehabilitation of any jurors.
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The trial judge should rule on the propriety of counsel’s
questions and ask questions and instruct only were necessary
to clarify and not for the purposes of rehabilitation. If the trial
judge adheres to this role, an appellate court may not set aside
the trial judge’s determination of a juror’s impartiality if the
juror’s responses, even though conflicting, support that
determination.

McGill v. Commonwealth, 10 Va. App. 237, 242, 391 S.E.2d 5§97, 600

(1990). The trial court’'s consideration of the entire voir dire is further
evidenced by its opinion denying Hawthorne’s motion to set aside. JA 408-
424. In a lengthy opinion, the trial court reviewed all of the responses of
the challenged jurors and concluded that the prospective jurors’ views
would not prevent or substantially impair the performance of their duties in
accordance with their instructions and their cath. Satcher, 244 Va. at 236,

421 S.E.2d at 831 (citing Adams v. Texas, 448 U.S. 38, 45 (1980)).

The mere relation to or friendship with police officers is not a per se
basis on which to disqualify prospective jurors. Virginia courts frequently
address the issue of social and familial relationships with police officers and
consistently find that such relationships are not grounds for exclusion from

ajury. See, e.q., Satcher, 244 Va. at 236, 421 S.E.2d at 831. In Satcher,

the potential juror had a son-in-law who was a police officer and he was
friendly with other county officers. In Satcher, the juror had initially stated

“lilt's a possibility” that his relationships with law enforcement “might cause
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[him] to give more weight to their testimony than [he] might give to
someone that [he did not] know,” and he asked to be excused from service
on the jury.” Id. at 237, 831. The trial court held the juror's answers to
other voir dire questions such as whether he could stand indifferent
satisfied the standard for jury service, and the appellate court found
retaining him was not manifest error. Id.

Considered as a whole, the voir dire clearly establishes that the jury
was fair and impartial to both parties. There is substantial evidence
supporting the trial judge’s decision to deny Hawthorne’s motion to strike
jurors for cause. Under the circumstances, this Court should defer to the
trial court’s ruling based upon its observation of the jurors in person.
Simply, there was no manifest error justifying reversal.

VI. The trial court properly instructed the jury.

A. Instruction 11 fairly advised the jury on the issue of contributory
negligence of Hawthorne.

VanMarter pled contributory negligence by Hawthorne as an
affirmative defense. JA 30. The defense was based upon Hawthorne’s
failure to see VanMarter's headlights before she “gunned it” and
accelerated into VanMarter’s lane of travel. Hawthorne’s expert, David
McAllister, testified without contradiction that Hawthorne had 210 feet of

sight distance. JA 733. Instruction 13 is a chart for the jury to use in
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converting miles per hour to feet per second. For example, at 25 miles per
hour, it would have taken over five seconds for VanMarter to traverse the
210-foot sight distance. JA 758-759. The question for the jury was
whether or not Hawthorne saw or should have seen VanMarter’s vehicle
and used ordinary care not to pull out in front of a vehicle that is so near the
driveway that the driver cannot safely enter the highway. Instruction 11
fairly and accurately addressed this issue.

Right of way was not an issue in this case. Thatis, even if VanMarter
forfeited the right of way by exceeding the posted speed limit, the right of

way did not transfer to Hawthorne. Moore v. Warren, 203 Va. 117, 122

S.E.2d 879 (1961); James v. City of Norfolk, 206 Va. 35, 141 S.E.2d 748

(1965). In Moore, this Court recognized that even when the driver with the
right of way operated at an unlawful speed, the common law duty to
exercise reasonable care would apply to both drivers. 203 Va. at 123, 122
S.E.2d at 884. In other words, a person entering a highway from a
driveway cannot do so with impunity just because the person with the right
of way on the highway may be speeding. The person entering the highway
must still use reasonable care to do so safely. Instruction 11 said just that.
Hawthorne had a duty to stop and use ordinary care to yield to any vehicle

that is so near the driveway that she could not safely enter the highway.
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The instruction did not mention right of way and it had nothing to do with

right of way.

In Swisher v. Swisher, 223 Va. 499, 503, 290 S.E.2d 856, 859 (1982),
the Court held that a driver “had a duty to keep a proper lookout regardless
of which vehicle had the right of way.” Instruction 11 in conjunction with
Instruction 10 fairly put this issue before the jury. Instruction 10 advised the
jury that Hawthorne had the right to assume that VanMarter was exercising
reasonable care until she realized he was not. Instruction 11 described her
duty to yield to any vehicle that was so near her that she could not safely
enter the highway.

Hawthorne’s reliance on Shearin v. Virginia Electric and Power

Company, 182 Va. 573, 29 S.E.2d 841 (1944), is misplaced. The
circumstances in Shearin were considerably different than this case. The
accident in Shearin occurred at an intersection at which right of way was
established by statute. This case does not involve a statutorily established
right of way. This case does not turn on who had the right of way. As
stated previously, a driver entering a highway from a driveway must yield to
any vehicle on the highway when the person in the driveway does not have
sufficient time and space to enter the highway ahead of the vehicle on the

highway. Further, forfeiture or possession of the right of way was not the
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proximate cause of this accident. The question put to the jury was whether
or not Hawthorne should have pulled out in front of VanMarter and, if not,
was that the proximate cause of the accident.

The jury verdict in favor of VanMarter in both cases makes it clear
that the jury did not decide the case on contributory negligence.
Contributory negligence was not a defense against Guthrie’s claim. Under
the instructions in this case, the only way the jury could find in favor of
VanMarter on Guthrie’s cause of action was to determine affirmatively that
VanMarter was not grossly negligent or conclude that Hawthorne and
Guthrie did not carry their burden of proof with regard to gross negligence
against VanMarter. In either event, we can be sure that Instruction 11 was
not the basis for the jury’s verdict in this case.

B. Instruction 3, taken directly from the Virginia Model Jury

Instructions, was an accurate statement of VanMarter's legal
duties at the time of the accident.

Instruction 3 is taken directly from Virginia Model Jury instruction
11.010 which is titled “Speed limits: operator entitled to sovereign

immunity.” Relying on Colby v. Boyden, 241 Va. 125, 400 S.E.2d 184

(1991), the instruction is designed to advise the jury that the driver covered
by sovereign immunity can only be found liable for gross negligence. See

annotation and scope note of Virginia Model Jury Instruction 11.010.
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Accordingly, Instruction 3 correctly advised the jury that VanMarter could
only be found liable for gross negligence.

Hawthorne bases his objection to Instruction 3 on its lack of a
reference to a requirement that VanMarter use his emergency lights and
siren. Hawthorne does not and cannot cite any provision of the Virginia
Code that established a duty by VanMarter to activate his emergency lights
and siren. Rather, Hawthorne argues that the exemption from criminal
prosecution for using emergency lights and siren contained in Virginia
Code § 46.2-920 creates such a duty. On the contrary, a cursory reading
of Virginia Code § 46.2-920 clearly shows that the code section does not
require use of emergency lights and siren by VanMarter. |f it so desired,
the legislature could have established such a duty and imposed
consequences for failing to comply with a statutory duty to activate the
emergency lights and siren. Evidently the legislature chose not to do so.
Accordingly, Hawthorne’s reliance upon Virginia Code § 46.2-920 as
establishing a duty to activate emergency lights and siren is misplaced.

Lack of duty in Virginia Code § 46.2-920 may best be shown by
considering a different set of facts. If VanMarter had activated the
emergency lights and siren in his vehicle and the accident occurred,

Virginia Code § 46.2-920 would not have precluded a suit against him. As
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noted in § 46.2-920(b), nothing in the code section would release
VanMarter from civil liability. Thus, if VanMarter had activated his
emergency lights and siren, § 46.2-920 would not have been a release
from liability.

Instruction 3 is consistent with a fair interpretation of Virginia Code §
46.2-920. Instruction 3 would allow a jury to consider whether or not the
driver of an emergency vehicle with sovereign immunity could be grossly
negligent with or without emergency lights and siren. Hawthorne reads
Virginia Code § 46.2-920 too restrictively in arguing that a jury could find
gross negligence only when the operator did not use the emergency lights
and siren. The instruction advised the jury that exceeding the speed limit
was not necessarily gross negligence. Given all the evidence in the case
from Hawthorne’s expert, other police officers, and VanMarter's expert, the
jury had plenty of information regarding the use of emergency lights and
siren to determine if VanMarter was grossly negligent. Moreover,
Instruction 3 does not preclude a finding by the jury that excess speed
could constitute gross negligence. In fact, Instruction 3 specifically advises
the jury that VanMarter could only exceed the speed limit to the extent that
he was not grossly negligent. All of this is a correct statement of the law.

Hawthorne’s argument that emergency lights and siren were a requirement
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is without any basis in law. |t would require a jury to find gross negligence
any time an officer exceeded the speed limit by as little as one mile per
hour without emergency lights and siren. Such a resuli is not consisient
with Virginia law.

There is no contradiction between Instructions 3 and 4. The second
paragraph of Instruction 4 which is consistent with Instruction 3 was
necessary to avoid giving the jury the impression that there was a legal
requirement that VanMarter operate his emergency lights and siren under
the circumstances of this case. That is, this was not a negligence per se
situation where not activating lights and siren would constitute negligence
per se. When read together, Instructions 3 and 4 are consistent and clear.
Hawthorne’s argument that police officers are bound by traffic regulations is
correct. However, violation of a traffic regulation constitutes only
negligence per se and not gross negligence. Moreover, as previously
argued, Hawthorne cites no Virginia code section that requires activation of
emergency lights and siren when officers exceed the speed limit.
Subsection (d) of § 46.2-920 allows law enforcement officers to disregard
speed limits while having due regard for safety of persons and properties
when testing accuracy of speedometers or testing accuracy of speed

measuring devices or following another vehicle for purpose of determining
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its speed. If § 46.2-920 imposed a requirement for emergency lights and
siren, subsection (d) would not use the terms “disregard speed limits” and
would instead state that the obligation to activate emergency lights and
sirens does not apply when testing the accuracy of speedometers and the
like. Hawthorne fails to accept the distinction between an exception to the
speed limit and a requirement to activate emergency equipment. Section
46.2-920 provides an exception but it does not establish a requirement. the
jury, acting pursuant to instructions 3 and 4, evidently found that
VanMarter's speed at the time of the accident under all the circumstances
was not grossly negligent. This Court should affirm that verdict.

CONCLUSION

The parties to this case received a fair trial. Accordingly, this Court

should affirm the judgment in favor of VanMarter.
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