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STATEMENT OF THE CASE

This appeal arises out of a declaratory judgment action filed in the
Circuit Court of the County of Montgomery by Nationwide Mutual Insurance
Company (“Nationwide”). In the suit, Nationwide sought a declaration from
the trial court regarding whether it had a duty to defend or indemnify Adam
Charles Copp (“Copp”) in a tort action filed against him by Gregory M.
Jacobson (“Jacobson”).

The underlying tort action alleged Copp punched Jacobson in his left
eye on May 5, 2002, resuiting in severe orbital fractures. It further alleged
that Copp’s actions were intentional, willful, unjustified and malicious.

By agreement and stipulation, the parties in the declaratory judgment
action orally made opening statements to the trial court on July 31, 2007.
Following the opening statements, the parties jointly submitted factual
evidence, including depositions, an examination under oath, the underlying
tort action motion for judgment, Copp’s plea of no contest to assault and
battery arising from the May 5, 2002, incident, and two Nationwide policies
of insurance.

The trial court ruled in Nationwide’s favor. In a letter opinion dated
March 12, 2008, the trial court stated that it considered all of the submitted

evidence and concluded that Nationwide was not obligated to defend or



indemnify Copp in the underlying tort claim. A Final Order was entered on
November 20, 2008, incorporating by reference the March 12, 2008, letter
opinion.

Copp was awarded this appeal.

QUESTIONS PRESENTED

1. Whether the trial court properly interpreted the insurance
policies with reference to the evidence before it in concluding that
Nationwide did not have a duty to defend Copp. (Assignments 1, 2 and 3)

2. Whether the trial court appropriately considered all of the
evidence submitted by the parties in concluding that Nationwide did not
have a duty to defend Copp. (Assignment 2)

3.  Whether the trial court properly found the underlying tort action
did not plead any theory of recovery that could be interpreted to be covered
under either Nationwide insurance policy. (Assignment 3)

STATEMENT OF SUPPLEMENTAL FACTS

A. The Evidence Submitted to the Trial Court

By agreement and stipulation, the parties in the declaratory judgment
action orally made opening statements to the trial court on July 31, 2007,
After opening statements, the parties submitted the following evidence to

the trial court: a) Copp’s March 5, 2004, examination under oath; b) Copp’s



July 22, 2005, deposition; ¢) Jacobson’s July 18, 2005, deposition; d)
Copp’s no contest plea to assault and battery in the General District Court
of Blacksburg; e) the underlying tort action motion for judgment filed by
Jacobson against Copp; and f) a homeowner’s insurance policy and a
personal umbrella policy issued by Nationwide to the parents of Copp,
Charles and Cindy Copp.

The trial judge stated in the March 12, 2008, letter opinion that it
considered all of the stipulated evidence: “I have reviewed all of the
transcripts and memoranda in arriving at my decision herein;” and “[i]n this
case, the court has reviewed the motion for judgment, as well as all of the
other evidence.” (J.A. 66-68)."

B. The Facts of the Underlying Tort Action

On May 5, 2002, Copp and his roommate, Sean Manley (“Manley”)
had just finished their final examinations at Virginia Tech for the year, and
were celebrating by playing a drinking game called “beer-pong.” (J.A. 153-

54). Carson Dugger (“Dugger”) and another individual came into Copp and

! Copp repeatedly and erroneously asserts in his Opening Brief that
the trial court did not consider all of the evidence submitted, which is
specifically contradicted by the trial court’s letter opinion which states the
court “reviewed all of the transcripts and memoranda in arriving at my
decision” and “reviewed the motion for judgment, as well as the other
evidence.” (J.A. 66-68).



Manley’s apartiment and asked if they could challenge them to a game.
(J.A. 154). After about ten minutes of the drinking game, tempers began to
rise and Copp decided he was going to throw Dugger out of his apartment.
(J.A. 156-60). Copp testified that he walked over to Dugger, got right up to
his face and said “leave.” (J.A. 157-58).

instead of giving Dugger a chance to leave the apartment on his own
accord, Copp grabbed onto Dugger, and forced him toward the apartment
front door. (J.A. 164-67). Copp opened the door to the apartment and
pushed Dugger out into the hallway. (J.A. 168-69). However, instead of
closing the door after throwing Dugger out, Copp stood at the front door
and shouted profanity at Dugger. (J.A. 169-72).

Copp’s roommate Maniey got in between Copp and Dugger, and
pulled Copp inside the apartment and locked the door. (J.A. 170, 172,
174). After Manley separated Copp, he said “Adam, calm down. They are
outside now.” (J.A. 175). But instead of calming down, Copp rushed
through the apartment and went out another apartment entrance to
confront Dugger. Copp admitted that he went “immediately” to the other
door, and that he was angry when he went out the door. (J.A. 170-77; 193;

205).



in the meantime, several people from the floor above Copp’s
apartment had heard the shouting between Copp and Dugger and had
come downstairs. (J.A. 177). One of those individuals was Jacobson, who
also observed the events. (J.A. 214-16). Contrary to Copp’s assertions in
his Opening Brief, Jacobson recalled much of the occurrence and provided
vivid testimony of the events that he witnessed. (See generally J.A. 214-
44).

When Copp opened the door he saw that there were two or three
people between him and Dugger. Copp was not immediately “grabbed”
and restrained by the persons, as alleged in his brief. (Appellant's Opening
Brief, p. 8-9). In fact, he testified that when he came out of his apartment
door he did not immediately feel threatened in any way.* (J.A. 198).

Copp tried to push forward through the persons in front of him to
pursue Dugger. (J.A. 179-81; 198-99; 202-03). As Copp began pressing
forward, the individuals in front of him attempted to stop him by holding
their hands outward towards his chest. (J.A. 203). Copp would not let that

stop him, however, and continued forcing his way toward Dugger. (J.A.

2 Copp had a distinct size advantage over all of the individuals. Copp

was described as having “very broad shoulders and built very big” ranging
between 6'4” to 6’6" and weighing 280 Ibs. Dugger was described “a
skinny guy” who was only 5’8" and weighed 160 Ibs. Jacobson was 6°0”
and weighed 160 Ibs. A third individual at the scene, Jason Runk was
described as 5’8" and weighed 160 Ibs. (J.A. 222, 224).
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203). It was not until then, Copp admits, that the individuals tried to grab
his arms to hold him back. (J.A. 203).

Though Copp claims he was being pushed backwards by the crowd,
Jacobson, who was present for the entire scene outside of the apartment,
testified that he did not see anyone touch Copp. (J.A. 236). Instead, he
said that Copp came out of the apartment “agitated and aggressive” and
began chasing Dugger around the breezeway outside of the apartment.
(J.A. 214, 220). Copp was yelling, swinging his arms wildly, “throwing
punches in the air at people” and shoving the crowd to try to get to Dugger.
(J.A. 226-27; 233, 239). Jacobson believed Copp was pursuing Dugger
the whole time, and Dugger was trying to get away. (J.A. 243). Jacobson
vaguely remembered Copp eventually getting Dugger in a head lock. (J.A.
227-28). Jacobson never saw anyone try to throw a punch at Copp. (J.A.
242).

At some point, Jacobson got in-between Dugger and Copp to try to
stop him, and Copp punched Jacobson in the eye with his closed fist,
shattering his skull around the left orbital and rendering him unconscious.
(J.A. 185, 214-15). Copp admitted that the blow he threw was so hard that
the momentum from his swinging arm forced him to take several steps

forward and jog to the other side of the breezeway. (J.A. 185-86).



Immediately after striking Jacobson, Copp and his roommate fled the
apartment premises. (J.A. 186, 196).

Jacobson testified that Copp intentionally hit him. (J.A. 233, 237-38).
When he woke up in the ambulance, Dugger advised him that Copp had
punched him. (J.A. 240). Further, multiple eyewitnesses also saw Copp
punch Jacobson. (J.A. 240-41).

The following day Copp went to his neighbor’'s apartment upstairs
where Jacobson had been prior to scuffle, and apologized for his actions.
(J.A. 187). Copp admitted that he felt like he needed to apologize for his
conduct because he had “disturbed his [neighbor’s] peaceful party.” (J.A.
187).

Copp was charged with assault and battery under Virginia Code
§18.2-57, an intentional crime, for the event and resulting injuries. On
November 6, 2002, he voluntarily pled no contest to the charges in the
General District Court of Montgomery County, Blacksburg, while
represented by Counsel. (J.A. 55-57; 101-02).

C. The Allegations in the Underlying Motion for Judgment

Jacobson filed a motion for judgment in the Circuit Court of

Montgomery County, styled Gregory M. Jacobson v. Adam Copp, Case

number CL0O3015279. The complaint has two Counts. Gount | alleges



assault and battery, and states the following: Jacobson heard a dispute on
the floor below in the apartment complex, and went down to see what it
was. (J.A. 8-11). When Jacobson went to the floor below, he saw Copp go
into his apartment. Copp then came back out of his apartment and he
willfully and intentionally punched Jacobson in the face. (J.A. 9). Copp’s
actions were intentional, willful, unjustified and malicious. (J.A. 9). Count
il also alleged that Copp’s assault and battery was intentional, willful,
unjustified and malicious, but sought punitive damages. (J.A. 9-10).

D. Standard of Review

Copp’s appeal presents both issues of law and fact. On the issues of

law, the standard of review is de novo. Eure v. Norfolk Shipbldg. &

Drydock Corp., 263 Va. 624, 631, 561 S.E.2d 663, 667 (2002).

The factual evidence was submitted to the trial court by stipulation
and agreement. Because the factual evidence was not heard ore tenus,
the trial court’s findings on issues of fact, although highly persuasive and

subject to great weight, are not binding on appeal.® Ohio Casualty

3 Copp asserts in his Opening Brief that the trial court did not make any

factual findings (Appellant’'s Opening Brief, p. 7), despite the clearly worded
statement in the letter opinion that the trial court “reviewed all of the
transcripts and memoranda in arriving at my decision herein.” (J.A. p. 66).
Granted, the trial court’s opinion does not specifically recite all of the
findings of fact which were accepted by the court after reviewing the
evidence, but there is no such requirement under Virginia law. While it is
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Insurance Company v. State Farm Fire and Casualty Company, 262 Va.

238, 241, 546 S.E.2d 421, 422 (2001). However, the trial court’s judgment
should not be reversed on appeal uniess it is plainly wrong or without
evidence to support it. 1d.

ARGUMENT AND AUTHORITIES

1.  The trial court did not err in determining whether
Nationwide had a duty to defend Copp.

In determining whether an insurance company has a duty to defend
its insured under a contract of insurance, the allegations in the underlying

complaint and the insurance policy are examined. Brenner v. Lawyers Title

Insurance Corp., 240 Va. 185, 189, 397 S.E.2d 100, 102 (1290). If the

complaint alleges facts or circumstances, some of which if proved, would
fall within the risk covered by the policy, then the obligation to defend

arises. Lerner v. General Insurance Co. of America, 219 Va. 101, 104, 245

S.E.2d 249, 251 (1978). However, matters raised by the insured Iin

defense of the claim are not to be considered in evaluating whether

there is a duty to defend. Brenner, 240 Va. at 192, 397 S.E.2d at 104.
If it appears clearly that the insurer would not be liable under its

contract for any judgment based upon the allegations in the complaint (and

the practice of some courts to recite accepted findings of fact during civil
bench trials, there is no obligation 1o do so.

9



not considering the defenses), it has no duty to defend. Travelers v.

Obeshain, 219 Va. 44, 46, 245 S.E.2d 247, 249 (1978). Court’s refer to
this evaluation process as the “eight corners rule”, because the analysis
concerns only the four corners of the policy and the four corners of the

complaint. Erie Insurance Exchange v. State Farm Mutual Automobile Ins.

Co., 60 Va. Cir. 418 (Warren County 2002) citing Reisen v. Aetna Life and

Cas. Co., 225 Va. 327, 331, 302 S.E.2d 529, 531 (1983) and America

Onling, Inc. v. St. Paul Mercury Ins. Co., 207 F.Supp.2d 459, 465 (E.D. Va.
2002).

The trial court correctly concluded that Nationwide did not have a
duty to defend Copp in the underlying cause of action. (J.A. 66-68). The
four corners of the complaint only alleged intentional torts, and the
insurance policies provided coverage only for an “occurrence” which was
defined as “resulting from an accident.” (J.A. 67). Therefore, there were
no facts or circumstances alleged in the complaint that would fall within the
risk covered by the policy. Moreover, the trial court could not consider
Copp’s claim that his acts were made in self defense, because matters
raised by the insured in defense of the claim are not to be considered in
evaluating whether there is a duty to defend. Brenner, 240 Va. at 192, 397

S.E.2d at 104.

10



While the Appellant apparently concedes that this is an accurate
statement of the law - that matters raised by the insured in defense of a
claim are not be considered when evaluating whether coverage exists
under a policy of insurance - the Appellant nonetheless asks the Court to
create an exception to this well settled law when the insured intends to
argue self defense. (Appellant Opening Brief 17-19). In support of this
request, the Appellant states that this Court has already addressed similar

circumstances in Johnson v. Insurance Co. of North America, 232 Va. 340,

350 S.E.2d 616 (1986). Johnson involved a mentally ill insured who was
sued in tort for intentionally injuring a party by shooting him. The trial court
concluded that the intentional acts exclusion prevented coverage.
However, because this Court in Johnson considered the underlying
evidence, including testimony of psychiatrists, and others, upon reaching its
ultimate conclusion that the intentional acts exclusion applied, Appeilant
argues this Court should also do so in the matter at hand.

Johnson is distinguishable from the facts and circumstances of this
case. The trial court in Johnson made a specific finding that the intentional
shooting was an “occurrence” under the policy which was defined as “an
accident, including injurious exposure to conditions which results, during

the policy term, in bodily injury or property damage.” Id. at 344-45, 350

11



S.E.2d at 618-19. The trial court came to this conclusion because it
believed that the consideration of whether an “occurrence” was an
“accident” should be considered from the point of view of the victim, not the
insured.

This Court, however, noted in Johnson that it declined to rule on
whether the trial court was correct in finding that the event was
appropriately perceived as an “occurrence.” Id. at 345, 350 S.E.2d at 619.
Instead, this Court chose to affirm the trial court’s ruling on the grounds that
the facts adequately demonstrated the exclusion for intentional acts
applied. Id. Moreover, this Court noted the importance of giving “great
weight” to the trial court’s findings and interpretations of fact in reaching its
conclusion that the exclusion applied. Id. at 347, 350 S.E.2d at 620. In
essence, this Court found it unnecessary to review whether the trial court
was correct in finding the event as an “occurrence” because there was no
coverage pursuant to the exclusion.

In the matter at hand, however, the trial court did not make a specific
finding that the events of May 5, 2002 were an insurable “occurrence.”
The trial court noted that the parties agreed that the policies provide

coverage for an “occurrence” which was defined by the policies as

*The declaratory judgment action denies that the events of May 5, 2002
were an insurable “occurrence” under the terms of both policies. (J.A. 4,5).

12



“resulting from an accident.” (J.A. 67). However, the trial court did not
make a specific finding that the events were actually an insurable
occurrence.

While the term “accident” is not defined within the policies, this Court
has found, in the context of life insurance policies, that “accident” is defined
as:

Accident: an event that takes place without one's foresight or
expectation; an undesigned, sudden, and unexpected event;
chance; contingency, often; an undesigned and unforeseen
occurrence of an afflicted or unfortunate character; casualty,
mishap; as, to die by accident.

Wooden v. John Hancock Mut. Life Ins. Co., 205 Va. 750, 754-55, 139

S.E.2d 801, 804 (1965). In applying the definition the Court has noted:

The generally accepted rule is that death or injury does not
result from accident or accidental means within the terms of an
accident policy where it is the natural result of the insured's
voluntary act, unaccompanied by anything unforeseen except
the death or injury.

In considering this authority, it is reasonable to see why the trial court did
not make a specific finding that the events on May 5, 2002 were an
insurable “occurrence” under the policies.

Notably absent from Johnson is any discussion of the applicability of
the “eight corners rule”, and the authority upon which the rule is based. It
appears, therefore, that counsel for the insurer simply did not raise the

13



issue in defense of the underlying matter, and it thus was not considered by

this Court. For this reason, and the reasons outlined above, the Johnson

case is of little assistance in resolving the issues in the matter at hand.
Appellant also urges this Court to rely on a Maryland case, Cochran

v. Aetna Cas. & Surety Co., 637 A.2d 509 (Md. App. 1994), affd, 651 A.2d

859 (Md. 1995), wherein the Court of Appeals of Maryland concluded that
an insured’s affirmative defenses should be considered as an exception to
the “eight corners rule.” (Appellant’s Opening Brief, p. 16, 18). However,
the Cochran opinion was premised on an already long-sitanding Maryiand
precedent (which has no Virginia counterpart) that requires a trial court to
look beyond the specific factual allegations in the complaint to consider
whether there is a “potentiality” of coverage under the insurance policy.
Cochran, 651 A.2d at 861. Moreover, the Court in Cochran went so far as
to conclude that the trial courts could thereafter consider any extrinsic
evidence presented by the insured to conclude whether there is a
“potentiality” of coverage. Id. at 863, 866.

The Cochran ruling by the Maryland court should be discarded as it
goes far beyond any authority ever articulated by this Court; there is no
Virginia authority permitting the trial courts to consider extrinsic evidence to

determine whether there is a “potentiality” of coverage for allegations and

14



facts which are not specifically pled. On the contrary, this Court has
stressed the importance of reliance on the pleadings: “[n]o court can base
its decree on facts not alleged, nor render its judgment upon a right,
however meritorious, which has not been pleaded and claimed.” Ted

Lansing Supply Co., Inc. v. Royal Aluminum and Construction Corp., 221

Va. 1139, 1141, 277 S.E.2d 228, 230 (1981).

The Cochran case also runs afoul of this Court’s clearly defined
precedent that an insurer’s duty to defend arises only if the complaint
specifically alleges facts or circumstances which if proven would fall within
the risk covered by the policy. Lerner, 219 Va. at 104, 245 S.E.2d at 251,
Travelers, 219 Va. at 46, 245 S.E.2d at 249. An insurer has no duty to
defend if it appears plainly that it could not be liable under its contract of
insurance for any judgment based on the allegations of the complaint.
Brenner, 240 Va. at 192, 397 S.E.2d at 104. Matters raised by the insured
in defense of the claim, are not considered in evaluaiing whether there is a
duty to defend. Id.

Even assuming, arguendo, that coverage were initially established by
Copp under the eight corners rule, then the policy exclusions would still
prevent coverage under the terms of the policies. “Reasonable policy

exclusions not in conflict with statutes will be enforced; to be effective, the

15



exclusionary language must clearly and unambiguously bring the particular

act or omission within its scope.” Salzi v. Virginia Farm Bureau Mut. Ins.

Co., 263 Va. 52, 556 S.E.2d 758, 760 (2002).

As the trial court noted, the homeowner’s policy excludes liability
“caused intentionally by or at direction of an insured, including willful acts
the result of which the insured knows or ought to know will follow from the
insured’s conduct.” The umbrella policy excluded coverage for “bodily
injury or property damage intended or expected by the insured” and
excluded coverage for “a willful violation of the law” by the insured.

The umbrella policy exclusion does continue by stating “This does not
apply to bodily injury or property damage caused by an insured trying to
protect person or property.” However, there was ample factual evidence
considered and reviewed by the trial court to validly come to the conclusion
that Copp did not cause the harm while “trying to protect person or
property” and/or were “a willful violation of the law” and thus excluded
under the policies.

According to Copp’s own testimony, he was the initial aggressor; he
forcibly threw Dugger into the hall, and rushed out the other door to
proceed after him even after his roommate had ended the confrontation by

closing and locking the door to the apartment. (J.A. 168-69, 170-77, 179-

16



81,193, 205). Jacobson saw Copp aggressively swinging his arms wildly
while chasing Dugger around the hallway, throwing punches in the air and
shoving the people. (J.A. 214, 220, 226-27, 233, 239). Jacobson never
saw anyone touch, let alone throw a punch at Copp, despite Copp’s claim
otherwise. (J.A. 236, 242). He believed Copp intentionally hit him, and the
blow was so forceful that it shattered the orbital socket of his skull and
knocked him unconscious. (J.A. 233, 237-38). After he woke from his
unconscious state, at least two eyewitness told him that Copp had punched
him. (J.A. 240-41). The following day Copp apologized to his neighbors for
his actions. (J.A. 187). Finally, Copp pled no contest to the intentional
assault and battery of Jacobson, while represented by counsel, in the
General District Court for Montgomery County, which is prima facia
evidence relevant to whether he intentionally assaulted and battered
Jacobson.® (J.A. 55-57, 101-02).

The evidence must be viewed in the light most favorable to
Nationwide, which prevailed below. A trial court’s factual findings and

interpretations, based on the stipulated facts, are subject to great weight

5 Copp argues in his brief that it would have been inappropriate for the
trial court to rely upon Copp’s plea of “no contest” to assault and battery in
reaching its decision in the case at bar. (Appeliant’s Opening Brief, 20).
This, of course, is incorrect; Virginia Code § 8.01-418 provides that a plea
of no contest arising out of the same occurrence upon which a civil action is
based is both relevant and admissible evidence.

17



and should not be reversed on appeal uniess they are plainly wrong or

without evidence to support them. Ohio Casualty Insurance Company,

262 Va. at 241, 546 S.E.2d at 422. Therefore, even assuming for the
purpose of argument that coverage were initially established by Copp
under the eight corners rule, there was more than sufficient factual
evidence for the trial court to conclude that Copp’s acts were not caused by
an insured trying to protect person or property, and thus excluded under
the terms of the policy.

2.  The trial court properly considered the evidence in
reaching its conclusion that Nationwide did not have a duty
to defend Copp.

As noted above, the trial court’s conclusion that Natiocnwide did not
have a duty to defend was correct pursuant to the eight corners rule which
only permits the trial court to examine the allegations in the complaint and
the risk covered by the policy, but not the matters raised by the insured in
defense of the claim. Because the compilaint only alleged intentional acts,
and because the policies define insurable occurrences as “accidents” the
trial court was correct in concluding there were no facts, which if proven,
that would fall within the risk of the policy. Moreover, the trial was not

permitted to consider Copp’s claim that his acts were made in self defense,

because matters raised by the insured in defense of the claim are not to be

18



considered in evaluating whether there is a duty to defend. Brenner, 240
Va. at 192, 397 S.E.2d at 104.

However, if this Court concludes that there should be an exception to
the eight corners rule when the insured intends on claiming self defense, or
if this Court believes the complaint alleges sufficient facts to conclude an
insurable event under the terms of the policy occurred, then the policy
exclusions would still prevent coverage under the terms of the policies.

The trial court’s opinion does not support Copp’s allegation that it
failed to review and consider all of the relevant evidence. As noted above,
the trial court acknowledged in its March 12, 2008, letter opinion that it
reviewed and considered all of the evidence which was submitted by
stipulation and agreement in reaching its agreement. (J.A. 66-68). The
evidence must now be viewed in the light most favorable to Nationwide,
who prevailed below.

Copp’s argument that Nationwide is bound by Copp’s “uncontradicted
version of the events, including his assertion that he acted in self defense”
is simply not supported by the evidence. In fact, the evidence jointly
submitted by the parties is replete with examples which contradict Copp’s
inherently improbable version of the events. In addition to the allegations in

the motion for judgment that Copp’s actions were willful, intentional,
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unjustified and malicious, Jacobson’s testimony refutes Copp’s assertion
he acted in self defense. In fact, Jacobson specifically stated that he never
saw anyone attempt to hit, punch or even touch Copp, but instead it was
Copp that was the aggressor. Further, he believed Copp intentionally
punched him and two of his friends told him so. Copp’s apology the
following day is also relevant evidence concerning his culpability. Finally,
Copp pled no contest to intentional assault and battery arising out of the
incident, instead of defending the matter based on self defense — a
complete defense to the criminal charge.

Copp also cites several cases which stand for the general premise
that when an insurer is aware of actual facts which would bring the claim
within coverage under a policy, the insurer may not escape its duty to
defend pursuant to the “eight corners rule.” (Appellant Opening Brief, p.
25). However, each of the cases cited would not compel Nationwide to
provide a defense in light of the clearly conflicting evidence related to the
underlying claim.

In, Metcalf Bros., Inc. v. American Mutual Liberty Ins. Co., 484

F.Supp. 826, 832 (W.D. Va. 1980) the insurer declined to defend an action
on the grounds that the complaint filed did not specifically state that the

involved individuals were employees of the insured and were injured in the
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course of their employment, when in fact the insurer knew this to be true.
Id. at 827. The court concluded that because the complaint contained
sufficient information for a reasonable person to infer that the individuals
were employees and injured during the course of their employment, and
the insurance company actually knew this fact, it was improper to deny
coverage. Unlike Metcalf, in the case at bar Nationwide does not “have
knowledge” that Copp’s actions were actually taken in self defense or were
otherwise justified, as this has been specifically contradicted by the
overwhelming majority of the evidence, belying any conclusion that
Nationwide “knew” the claimed fact.

Similarly, in Esi-corp, Inc. v. Liberty Mut. Ins. Co., 193 F.3d 966, 969

(8™ Cir. 1996) the court, while reviewing principles of insurance coverage
pursuant to Missouri law, noted that an insurer may not deny coverage if
they are aware of “actual facts” which bring the claims under coverage of
the policy. Thus, even under Missouri law, if it were applicable, Nationwide
would still not be required to provide coverage because it is not aware of
“actual facts” which bring the claims under coverage; the facts, even as
asserted by Copp, are patently disputed in the matter at hand.

Copp also cites Capitol Environmental Services, Inc. v. North River

Ins., Co., 536 F.Supp.2d 633 (E.D. Va. 2008) in support of his position.
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Ironically, the Court in Environmental Services affirmatively stated that the

Supreme Court of Virginia has never authorized courts to make exceptions
to the eight corners rule to consider extrinsic evidence in determining
whether they had a duty to defend:
[O]ther federal courts have prudently allowed a breach of the
Eight Corners Rule only where the highest court of the relevant
jurisdiction has explicitly authorized it... The Supreme Court
of Virginia has never given the green light to breach this
salutary rule; a federal court thus has no basis to do so.
Id. at 642.

In short, Nationwide did not have knowledge of “actual facts” which
would bring the allegations within the risk covered by the policies. Copp’s
assertion that he feared for his safety and acted in self defense specifically
contradict with the overwhelming majority of the evidence. Moreover, if the
trial court relied on the factual evidence in finding that he was excluded
from coverage for that reason, the court’s factual findings and
interpretations are subject to great weight and should not be reversed on

appeal unless they are plainly wrong or without evidence to support them.

Ohio Casualty Insurance Company, 262 Va. at 241, 546 S.E.2d at 422.
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3. The trial court properly concluded that there was no theory
of recovery pled in the underlying tort action that would be
covered under either insurance policy.

The trial court properly concluded that there was no theory of
recovery pled in the underlying tort action that would be covered under the
insurance policy.

All of the allegations of Jacobson’s pleadings were couched in terms
of intentional, willful, unjustified and malicious actions by Copp. The
pleadings did not allege any negligent or unintentional acts by Copp, and
as the trial court properly noted: “[n]o court can base its decree on facts not

alleged, nor render its judgment upon a right, however meritorious, which

has not been pleaded and claimed.” Ted Lansing Supply Co., Inc. v. Royal

Aluminum and Construction Corp., 221 Va. 1139, 1141, 277 S.E.2d 228,

230 (1981). Therefore, no obligation to defend arose because the
pleadings did not allege any facts or circumstances which, if proved, would

fall within the risk covered by the policies. Lerner, 219 Va. at 104, 245

S.E.2d at 251.

Copp argues that coverage should not excluded under the intentional
acts exclusion because Virginia law only excludes intentional harm if the

act was intentionally undertook and the insured intended the resulting harm
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or the harm was necessarily the natural conseguence of his actions.
(Appellant’s Opening Brief, p. 28). Copp’s argument fails for two reasons.

First, as noted previously, matters raised by the insured in defense of
the claim are not to be considered in evaluating whether there is a duty to
defend. Brenner, 240 Va. at 192, 397 S.E.2d at 104. Second, the motion
for judgment specifically alleges that Copp’s acts were “intentional and
willful”, and also “unjustified and malicious.” If the intentional acts were
unjustified, they would not be in self defense. If the intentional acts were
malicious, then the resulting harm was clearly intended. Therefore, if the
pleadings were proved, then they would negate any claim of justified self
defense by Copp, and there is no set of facts alleged which could
conceivably fall within the risk covered by the policies.

Even if this Court concludes that an examination of the evidence is
necessary in considering whether there is coverage, there is still sufficient
factual evidence to support the conclusion that Copp’s actions were
intentionally undertook and that he intended the resulting harm or the harm
was necessarily the natural consequence of his actions. Copp was the
initial aggressor; he forcibly threw Dugger into the hall, and rushed out the
other door to proceed after him even after his roommate had ended the

confrontation by closing and locking the door to the apartment. (J.A. 168-
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69, 170-77, 179-81,193, 205). Copp was aggressively swinging his arms
wildly while chasing Dugger around the hallway, throwing punches in the
air and shoving the people. (J.A. 214, 220, 226-27, 233, 239). Jacobson
never saw anyone touch, let alone throw a punch at Copp, despite Copp’s
claim otherwise. (J.A. 2386, 242). Copp intentionally hit Jacboson, and the
blow was so forceful that it shattered the orbital socket of his skull and
knocked him unconscious. (J.A. 233, 237-38). Copp apologized to his
neighbors for his actions. (J.A. 187). Finally, Copp pled no contest to
intentional assault and battery in the General District Court for Montgomery
County. (J.A. 55-57, 101-02).

The above referenced facts, which must be viewed in the light most
favorable to Nationwide, are more than sufficient to establish that Copp’s
actions were intentionally undertook and that he intended the resulting
harm or the harm was necessarily the natural consequence of his actions,
and thus excluded under the policies.

CONCLUSION

The Court should reject each of Copp’s assignments of error, and
affirm the trial court’s conclusion below. The trial court properly considered
the evidence before it and concluded that neither Nationwide policy

afforded Copp coverage for the underlying tort action.
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