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OPENING STATEMENT

According to Nationwide, the “eight corners rule” bars coverage
in this case because the plaintiff in the underlying tort claim,
Jacobson, alleged that Copp’s actions were “intentional.” (Appellee’s
Br. at 10.) Nationwide’s logic wholly ignores the exception to the
“intentional acts” exclusion which expressly provides coverage for
intentional acts taken in self defense. Nationwide’s argument is that
because Jacobson claims that Copp acted intentionally, there
supposedly exists a sufficient basis to deny coverage regardless of
Copp’s version of events. (Appellee’s Br. at 20.) Nationwide’s
position can be summarized in one sentence: “Even though the
insured paid for insurance coverage that would protect him for injuries
caused by intentional acts taken in self defense, the insured can
never actually trigger the coverage that he paid for unless the plaintiff,
inexplicably, raises self defense in his Motion for Judgment.” This
should not be the law of the Commonwealth.

Because Nationwide’s Personal Umbrella Policy included an
exception to the “intentional acts” exclusion for acts taken in self
defense, the Circuit Court was obligated to look beyond the mere

allegations in Jacobson’s Complaint alleging that Copp’s acts were
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intentional, so as to determine whether Copp in fact asserted a viable
claim of self defense. The Circuit Court’s failure to look beyond the
“eight corners” of the policy and the Motion for Judgment in order to
determine whether Copp had a valid claim of self defense is
reversible error.

Similarly, Nationwide’s argument that it can avoid coverage
based on its version of Jacobson’s deposition testimony — without
regard to Copp’s self defense claims — rests on the patently false
assertion that the Circuit Court made factual findings in Nationwide’s
favor. The Circuit Court in fact plainly stated that its ruling was based
solely on the language of the policy and the aflegations contained in
Jacobson’s Motion for Judgment:

Based upon the language in the insurance
contract and the pleadings as set forth, the
court finds that Nationwide is not obligated to
defend [Copp] in the underlying tort claim.
(J.A. 68.)

Nationwide’s position, and the Circuit Court’s ruling, fly in the
face of established law governing an insurer’s duty to defend. The
issue is whether there are facts from which the jury in the underlying

tort case could conclude that Copp acted in self defense. If a jury

could accept Copp’s version of events and find that he acted in self
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defense, Copp is potentially entitled to coverage, and therefore is
owed a defense.

STATEMENT OF FACTS

Nationwide’s recitation of the facts suffers from two fatal errors:
First, Nationwide repeatedly asserts that the Circuit Court
silently and implicitly made factual findings in its favor, and that this
Court is therefore required to view all of the evidence in the light most
favorable to Nationwide. (Appellee’s Brief at 3, 8-2, 17-18.)
Nationwide’s assertion that the Circuit Court is not “obligated” to set
out factual findings (Appellee’s Brief at 8-9 n.3) has no application
here. This is not a case of the Circuit Court’s being silent as to a
finding of a particular fact; rather, here the Circuit Court expressly
and unambiguously stated that it was not basing its ruling on any of
the testimony or other extrinsic evidence offered by Nationwide. The
Court ruled based on the “eight corners” of the Complaint and the
policy; here is what the Court said:
Paragraph 7 of Count | specifically
states, “the defendant willfully and
intentionally hit the Plaintiff which caused him
to lose consciousness”. Count ll, paragraphs
3 and 9 of the plaintiff’s motion for judgment
specifically states “the defendant willfully and

intentionally hit the Plaintiff which caused him
to lose consciousness”, “that as a result of the
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Defendant’s willful, malicious and intentional
actions, punitive damages are required.”
These are the allegations and the claims set
forth by [Jacobson] against [Copp] in the
underlying tort action.

* * K*

Based upon the language in the
insurance contract and the pleadings as set
forth, the court finds that Nationwide is not
obligated to defend [Copp] in the underlying
tort claim. (J.A. 68, emphasis added.)

This explains why Nationwide can only cite generally to the
Circuit Court’s three-page letter opinion’, but cannot provide a citation
to any specific factual findings within that opinion. There are none.

Second, Nationwide wrongly assumes that it can prevail by
convincing this Court that the Circuit Court weighed the evidence and
determined that Copp was not acting in self defense. In reality, to
carry its burden of proving that there was no possibility of coverage,

and that it therefore had no duty to defend or cover Copp, Nationwide

was required to prove that there were no facts that wouid support

' E.g., Appellee’s Br. at 3 n.1. Nationwide mistakes the Circuit
Court’s statement that it “reviewed all of the transcripts and
memoranda” submitted (J.A. 66) for an actual finding based on those
items. In light of the plain statement by the Circuit Court that it based
its opinion solely on the policy language and the allegations of
Jacobson’s Motion for Judgment, Nationwide’s suggestion is
specious.
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Copp’s affirmative defense of self protection. In other words,
Nationwide was required to show that the jury in the Jacobson v.
Copp case could not, under any circumstances, find that Copp acted
in self defense.

Nationwide makes no pretense that its evidence met this
standard.? To the contrary, it concedes that the evidence was
“clearly conflicting” and “patently disputed.” (Appellee’s Br. at 20 &
21.) Any such conflict is to be resolved by the jury in the Jacobson v.
Copp case. And so long as Copp has a viable claim of self defense
that can be submitted to a jury he is entitled to coverage under the
Personal Umbrella Policy even in the face of Jacobson’s allegations
that Copp’s act was intentional.

Finally, Nationwide’s argument that the evidence is “clearly
conflicting” is based on its mischaracterization of Jacobson’s
deposition testimony in numerous particulars. The most egregious

such misstatement is the assertion that Jacobson “recalled much of

2 Nationwide’s assertion that the parties “jointly” submitted
evidence to the Circuit Court is wrong. Copp and Jacobson agreed
that Nationwide could submit the transcripts of their depositions and
the transcript of Copp’s Examination Under Oath in lieu of calling the
witnesses live, but Nationwide — which bore the burden of proof —
tendered the evidence to the Court. (J.A. 268-69.)
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the occurrence and provided vivid testimony of the events that he
witnessed” (Appellee’s Br. at 5) — an assertion supported only by a
“see generally” citation to 31 pages of Jacobson’s deposition. In fact,
Jacobson unequivocally testified that he remembered leaving the
upstairs apartment and going down the steps, and seeing two people
restraining Copp (consistent with Copp’s testimony), but that, “A lot
after that is very hazy to me.” (J.A. 214-15, 240.) Jacobson could
not offer any definitive testimony about what occurred once he got
downstairs, testifying that, “[T]he next thing | remember is waking up
in the ambulance.” (J.A. 215.) He did not see Copp take a swing at
him or throw a punch at him, and did not know how he was struck.
(J.A. 226, 237.) As he testified, “I don’t know how he [struck me]. |
never saw the punch coming. | don’t remember it.” (J.A. 237.)

ARGUMENT

l. THE EXCEPTION TO THE “INTENTIONAL ACTS”
EXCLUSION FOUND IN THE PERSONAL UMBRELLA
POLICY, WHICH PROVIDES COVERAGE FOR
INTENTIONAL ACTS TAKEN BY COPP IN SELF
DEFENSE, REQUIRED THE CIRCUIT COURT TO
LOOK BEYOND THE MERE ALLEGATIONS IN THE
UNDERLYING TORT CLAIM IN ORDER TO
DETERMINE WHETHER THERE WERE FACTS
SUPPORTING THE AFFIRMATIVE DEFENSE OF SELF
PROTECTION.
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Nationwide’s brief argues that under the eight corners rule “the
trial court could not consider Copp’s claim that his acts were made in
self defense.” (Appellee’s Brief at 10.) Yet Nationwide does not —
and cannot — explain how it could negate the exception to the
exclusion contained in the Personal Umbrella Policy based solely on
the allegations of the Motion for Judgment.

The Personal Umbrella Policy issued by Nationwide excludes
“intentional acts” from coverage unless the insured is protecting
person or property:

Excess liability and additional coverages
do not apply to:

1. bodily injury or property damage
intended or expected by the insured. This
does not apply to bodily injury or property
damage caused by an insured trying to protect
person or property.

(J.A. 50, emphasis added.)

Because the exception and the exclusion must be read
together, Floyd v. Northern Neck Ins. Co., 245 Va. 153, 157-58, 427
S.E.2d 193, 196 (1993), Nationwide was required not only to prove
that harm to Jacobson was “intended or expected by” Copp, but that

Copp was not “trying to protect person” when the injury was inflicted.

(J.A. 50.) In attempting to defend the Circuit Court’s ruling,
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Nationwide never deals with the fundamental fact that nothing in the
allegations of Jacobson’s Motion for Judgment negates Copp’s
affirmative defense of self protection.

Indeed, while purporting to argue that it is somehow entitled to
prevail under the “eight corners rule,” Nationwide ends up arguing for
affirmance of the Circuit Court’s ruling because there supposedly is
“ample factual evidence” for the Circuit Court “to come to the
conclusion that Copp did not cause the harm while trying to protect
person or property.” (Appellee’s Br. at 16.) Nationwide thus implicitly
recognizes that the issue of whether Copp has a valid self protection
defense cannot be determined solely from the bare allegations in the

underlying tort claim.®

* Nationwide’s arguments that the Circuit Court somehow
decided that there was no “occurrence” under the policies (Appellee’s
Br. at 10, 12-13, 18), or that it denied coverage based on the
exclusion for a “willful violation of a law” by the insured {Appellee’s Br.
at 16-17) come far too late. Nationwide never argued these theories
in presenting its case at trial (J.A. 250-57); the Circuit Court did not
rule on these theories (J.A. 66-68); and Nationwide failed to request
the Circuit Court to rule on these theories.

As for the “willful violation of [ ] law” exclusion, Copp’s no
contest plea to the assault and battery charge does not establish that
exclusion, because “a judgment of conviction or acquittal in a criminal
prosecution does not establish in a subsequent civil action the truth of
the facts on which it was rendered.” Selected Risks Ins. Co. v. Dean,
cont'd. to next page ...
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Nationwide’s efforts to distinguish Johnson v. insurance Co. of
North America, 232 Va. 340, 350 S.E.2d 616 (1986), and Cochran v.
Aetna Cas. & Surety Co., 637 A.2d 509 (Md. App. 1994), aff'd, 651
A.2d 859 (Md. 1995), are unavailing. Nationwide argues Johnson is
distinguishable on the grounds that the trial court in that case “made
a specific finding that the intentional shooting was an ‘occurrence’
under the policy” at issue in that case (Appellee’s Br. at 11-13), while
the Circuit Court here supposedly did not make such a finding. Under
this logic, Nationwide acknowledges that the insured in Johnson
established an “occurrence” based on evidence outside the
pleadings — which is precisely what Copp argues he was entitled to
do here. Indeed, the wording of the exception to the “intentional acts”
exclusion in the Personal Umbrella Policy compels this result.

Similarly, Nationwide attempts to distinguish Cochran by

arguing that it is based on Maryland’s “potentiality rule” which it

cont’d. from previous page.

233 Va. 260, 261, 355 S.E.2d 579, 579 (1987) (quoting Smith v. New
Dixie Lines, 201 Va. 466, 472, 111 S.E.2d 434, 438 (1959)}. The
only evidence presented on this issue was Copp’s testimony that his
plea was based on financial and other concerns that caused him to
desire a quick resolution, and not on any belief that he in fact was
guilty (J.A. 206-07) — thus negating any assertion that there was a
“willful” violation of law.

[#1277178-1, 106055-00002-02} 9



claims is different from the Virginia rule. (Appellee’s Br. at 14.) But
Virginia also follows the “potentiality rule”,

Virginia law and other states recognize the
“potentiality rule,” wherein “an insurer’s duty to
defend is triggered if there is any possibility
that a judgment against the insured will be
covered under the insurance policy.”

CACI! Intl, Inc. v. St. Paul Fire & Marine Ins. Co., 566 F.3d 150, 155
(4™ Cir. 2009) (quoting Bohreer v. Erie Ins. Group, 475 F. Supp.2d
578, 584 (E.D. Va. 2007); see Virginia Elec. & Power Co. v.
Northbrook Property & Cas. Co., 252 Va. 265, 269, 475 S.E.2d 264,
266 (1996).

The decision of the Maryland Court of Appeals in Cochran
recognizes that in order to apply the “potentiality rule” to a “self
defense exception” like the one found in Nationwide’s Personal
Umbrella Policy, the court must look outside the allegations of the
underlying complaint. As the Cochran court pointed out:

[E]ven though the Beyer complaint
characterized appellant’'s actions as assault
and battery, Aetha cannot automatically deny
its duty to defend. Aetna's insurance policies
provided coverage for some intentional torts,
even though the alleged actions were
characterized as intentional torts in the
underlying complaint, if the action was

undertaken to protect persons or property.
Clearly, the Beyer complaint does not assert
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that appellant was acting in defense of person

or property. The allegations in the Beyer

complaint, do however, raise the potentiality

that the alleged intentional torts committed by

appellant may be of the class that are covered

by the exception to the exclusionary clause.

This is because Aetna could not have

determined whether appellant's actions did

not fall within the class of covered intentional

torts by examining the Beyer complaint and

the two policies.
637 A.2d at 513-14 (emphasis in original); see 18 E. Holmes,
APPLEMAN ON INSURANCE (2" ed. 2001) § 23.1[B), p. 59 (“The insurer
has a duty to defend any claim within coverage; if intentional acts of
self-defense are within coverage, the insurer has a duty to defend the
insured whenever the insured claims he or she acted in self-defense
and the plaintiff was injured thereby.”)

The same should be true here. The Circuit Court’s decision
permitted Nationwide to sidestep coverage for an intentional act that
Copp claims was taken in self defense — a claim which is supported
by Copp’s sworn testimony and which is not inherently incredible.
Copp contracted for coverage precisely in these circumstances. If
the “eight corners” rule is applied to preclude this coverage, then no

insured will ever be able to access the “self protection” coverage that

Nationwide obligated itself to provide.
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Il.  NATIONWIDE SHOULD NOT BE PERMITTED TO
IGNORE FACTS WHICH WERE KNOWN TO IT,
AND WHICH IT PLACED INTO EVIDENCE, AND
WHICH SUPPORT COVERAGE.

Nationwide acknowledges that — even on its stilted version of
the facts — the evidence relating to Copp’s self defense assertion is
“clearly conflicting” and “patently disputed.” (Appellee’s Br. at 20, 21.)
But if there are any facts supporting coverage — i.e., any possibility
that the claim is covered —then Nationwide is obligated to provide a
defense. Bohreer v. Erie Ins. Group, 475 F. Supp.2d at 584. ltis
irrelevant that a jury might ultimately find that Copp was not acting in
self defense, because “[T]he obligation to defend is not negated
merely by the unsuccessful assertion of a claim otherwise facially
falling within the risks covered by the policy.” Virginia Elec. & Power
Co. v. Northbrook Property & Cas. Co., 252 Va. at 269, 475 S.E.2d at
266.

So, in a further effort to avoid providing the coverage it agreed
to extend to Copp for intentional acts taken in self defense,
Nationwide essentially argues that it is not required to accept Copp’s
version of events as “actual facts.” Such an argument is particularly

unfair here where Nationwide actually placed into evidence Copp’s
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account of the events and now seeks to ignore self-defense
testimony of which it was plainly aware. See Appellant's Br. at 24-26.

In short, Nationwide takes the position that because it chooses
to credit what it characterizes as Jacobson’s version of events, and to
discount Copp’s version, Copp is not entitled to coverage.
(Appellee’s Br. at 22.) Such a rule would permit Nationwide in every
case to deny coverage merely by pointing to the version of events
given by the plaintiff in the underlying tort case. If the exception to
the exclusion for intentional acts taken in self-defense can be avoided
so easily, then the coverage Nationwide sold is meaningless.

.  THE COURT SHOULD HOLD THAT ACTS TAKEN

IN SELF DEFENSE FALL WITHIN THE

DEFINITION OF AN “ACCIDENT” UNDER BOTH
OF NATIONWIDE'S POLICIES.

Because the Personal Umbrella Policy issued by Nationwide
expressly provides coverage for certain intentional torts, even if
alleged as such, if the actions were taken to protect person or
property, Copp’s claim to have acted in self defense brings

Jacobson'’s claims within the coverage afforded by that policy.*

* In suggesting that Jacobson’s allegation of an “intentional tort’
is not “within the risk covered by the policy” (Appellee’s Br. at 10),
Nationwide again ignores the fact that the Personal Umbrella Policy
cont'd. to next page ...
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Coverage — and the duty to defend — are thus triggered by the
specific language of the policy exception.

This Court should follow the trend of jurisdictions that have held
that injuries caused by an insured who is acting in self defense are
injuries inflicted by “accident,” and thus fall within the definition of an
“occurrence” without regard to whether the policy contains a self
defense exclusion, thereby affording Copp with coverage under both
the Golden Blanket Policy as well as the Personal Umbrella Policy
issued by Nationwide.®

As the Connecticut Supreme Court recently explained, “When a
person legitimately acts in self-defense, his primary intent is not to
cause injury to another, but to prevent harm to himself.” Vermont

Mutual Insurance Company v. Walukiewicz, 966 A.2d 672, 682

cont’d. from previous page.

expressly provides coverage for certain intentional acts and thus
brings these intentional acts within the definition of an “occurrence”
under the Personal Umbrella Policy.

° As Copp has previously pointed out, the Court need not reach
this issue because Nationwide has a duty to defend even if coverage
is available only under the Personal Umbrella Policy. In the event
there is no underlying insurance available the Personal Umbrella
Policy becomes primary and provides coverage (above a deductible
amount) and a defense for claims arising from an “occurrence” under
the policy. (J.A. 49.)
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{Conn. 2009) (joining “those courts that have concluded that liability
insurance coverage is not precluded for injuries caused by privileged
acts taken in self-defense.” Id. at 679.)

This Court likewise should hold that injuries inflicted by those
insureds who legitimately act in self defense are entitled to coverage.

CONCLUSION

For the foregoing reasons, the decision below should be
reversed. This Court should rule that Copp’s valid claim of self-
defense potentially entitles him to coverage under Nationwide’s
policies, and that Nationwide thus has a duty to defend Copp in the
underlying tort action.

Respectfully Submitted,
ADAM CHARLES COPP

By: '\_'fﬁ‘bk_%zmﬂ A
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