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TO: THE HONORABLE CHIEF JUSTICE AND THE JUSTICES OF
THE SUPREME COURT OF VIRGINIA

STATEMENT OF THE CASE AND MATERIAL PROCEEDINGS

This appeal arises out of W&W Partnership's (herein "W&W") request
to have an address and GPIN assigned to a 5.17 acre parcel of land. The
Prince William County Zoning Administrator, John Nick Evers, issued a
letter opinion on March 28, 2007 denying W&W's request. (JA.1) Mr.

Ever's decision was appealed to the Board of Zoning Appeals for Prince



William County (herein "BZA"). On July 16, 2007 the BZA affirmed the
Zoning Administrator's decision.

W&W petitioned the Circuit Court of Prince William County for review
of the decision of the Zoning Administrator and the BZA. A Writ of
Certiorari issued on April 15, 2008 and the matter came before the Circuit
Court, the Honorable Herman A. Whisenant, Jr. presiding, on November
19, 2008.

By Order entered on November 19, 2008 the Circuit Court affirmed
the decision of the BZA. (JA. 93) A notice of appeal was timely filed on
December 18, 2008. On May 21, 2009, W&W was awarded this appeal,
limited to the assignments of error set forth below. (JA. 99)

ASSIGNMENTS OF ERROR

1. The Circuit Court erred in its interpretation of Chesterfield County v.

Stigall, 262 Va. 697, 554 S.E.2d 49 (2001) by ruling that the
Woodside Deed did not legally subdivide the Parent Tract, and that
the Northern Lot was not entitled to its own GPIN and address.

2. The Circuit Court erred when it upheld the Zoning Administrator’s
finding that the Northern Lot was not a separate lot, as defined by
the Prince William County Zoning Ordinance.

3. The Circuit Court erred when it upheld the ruling of the Zoning



Administrator, that W&W'’s request for a GPIN and address for the

Northern Lot was a de facto request for a re-subdivision, which he

denied.

QUESTIONS PRESENTED

. Did the conveyance of 1.4 acres, by deed to the Commonwealth of
Virginia in 1240, constitute an “action by the owner” that created two
legally separate lots? (Assignment of Error 1)

The Commonwealth acquired the dividing property by purchase from
the owner, not by condemnation; and, the purchase deed was
recorded prior to the adoption of any zoning or subdivision
ordinance by Prince William County; do these facts, either alone or
in combination, distinguish this case from existing case law and
establish, as a matter of law, that separate “iots” were thereby
created in 19407 (Assignment of Error 1)

Does the Northern Lot meet the definition of “LOT” found in the 1958

Prince William County Zoning Ordinance? (Assignment of Error 2).

. Do the definitions of “Lot” and “Subdivision” found in the Code of

Virginia, and the current Prince William County zoning and

subdivision ordinances; establish that the Northern Lot is a separate



lot? (Assignment of Error 2)

5. Was the Zoning Administrator justified in treating W&W’s request for
an address and GPIN for the Northern Lot as a request for re-
subdivision; and, was the request properly denied? (Assignment of

Error 3)

STATEMENT OF FACTS

W&W is the owner of two distinct, physically separated, legally
subdivided lots, in Prince William County, Virginia, one consisting of 10.13
acres on the south side of Route 234 (herein the “Southern Lot”) and one
consisting of 5.17 acres on the north side of Route 234 (herein the
“Northern Lot”). (JA. 37)

The Northern Lot was first separated from a 48 acre tract (herein the
“Parent Tract”) by a 1940 deed (herein "Woodside Deed"), which conveyed
1.4 acres to the Commonwealth of Virginia. (JA. 3) At that time, Prince
William County had no zoning or subdivision ordinance. The acreage
conveyed in the Woodside Deed is now part of Virginia State Route 234
and completely severed the Parent Tract.

After recordation of the Woodside Deed, Prince William County has

continued 1o assess one tax bill for the two lots. The Northern Lot and the



Southern Lot have no common boundary, are not contiguous and lie on
opposite sides of State Route 234. (JA. 37) W&W formally requested the
Prince William County Zoning Administrator to assign a separate GPIN and
address for the Northern lot.

On March 28, 2007 the Prince William County Zoning Administrator,
John Nick Evers, issued a response. (JA. 1) Mr. Evers concluded that the
Northern Lot and Southern Lot are one lot, ignoring the division of the
Parent Tract effected by the Woodside Deed.

Having concluded that the Northern Lot and the Southern Lot are one
lot, the Zoning Administrator further concluded that W&W's request for a
separate address and GPIN for the Northern Lot was, in fact, a request for
a proposed re-subdivision. Applying the current 10 acre minimum lot size,
Mr. Evers determined that "the proposed re-subdivision of the 15.3 acre
parcel at 4080 Sudley Road into a 5.17 acre lot and a 10.13 acre lot is not
permitted".

This determination misstates and misrepresents the request made by
W&W. W&W did not propose a re-subdivision; but instead, simply sought
assignment of a separate GPIN and address for each of its two lots.

The Woodside Deed conveyed 1.4 acres, by metes and bounds, to

the Commonwealth of Virginia, prior to any zoning or subdivision



ordinances of Prince William County. This acquisition was not a
condemnation by the Commonwealth, but was a bona fide sale by the
owners for valuable consideration. The Woodside Deed "subdivided" the
Parent Tract.

The Northern Lot is a “lot”, as defined by the Prince William County

Zoning Ordinance, and is entitled to a GPIN and address.

ARGUMENT

SUMMARY

W&W contends that the Circuit Court has misconstrued existing case
law. The Parent Tract was legally separated into two lots by the Woodside
Deed, and each lot is entitled to be assigned a GPIN and address. W&W
asks this Court to find: 1) that the determination reached by the Zoning
Administrator, upheld by the BZA and the Circuit Court, was incorrect as a
matter of law; 2) that the Northern Lot has been a separate and distinct lot
since 1940; and 3) that W&W Partnership's request for a GPIN and

address for the Northern Lot should be granted.



I. THE CIRCUIT COURT ERRED IN ITS INTERPRETATION AND
APPLICATION OF CHESTERFIELD COUNTY V. STIGALL, 262 VA. 697,
554 S.E.2D 49 (2001), BY RULING THAT THE WOODSIDE DEED DID
NOT LEGALLY SUBDIVIDE THE PARENT TRACT, AND THAT THE
NORTHERN LOT WAS NOT ENTITLED TO ITS OWN GPIN AND
ADDRESS.

The Circuit Court relied upon Chesterfield County v. Stigall, 262 Va.

697, 544 S.E. 2D 49 (2001) in affirming the decision of the Zoning
Administrator and BZA. (JA. 89, 90) The distinguishable facts of this case
require the opposite result. In Stigall, the division of property resulted from
the Commonwealth acquiring the dividing property by condemnation.

This Court, in Stigall, found that a physical division of land, caused by
an action of the state (condemnation), did not effect a “legal separation" or
subdivision of property. The Court opined that some “action by the owner”
in the form of a conveyance, or other action, was required to effect legal
separation of property.

“The creation of new lots, pieces or parcels of land is a legal

separation because it results from action by the owner and
involves, at a minimum, a change in the legal description of the

property, either by metes and bounds or by plat, which is duly
recorded in the appropriate lands records.” 262 Va. at 702, 554
S.E.2d at 54. (emphasis added)
In this case, the legal separation of the Northern Lot from the Parent
Tract resulted from such an “action by the owner,” as is contemplated by

Stigall. The Woodside Deed memorialized a bona fide sale of 1.4 acres to



the Commonwealth by a metes and bounds description. The remaining
acreage of the Parent Tract was thereby divided into two parts.

“A change in the legal description of the property” resulied when the
Woodside Deed was recorded. Additionally, a plat of the land conveyed to
the Commonwealth was prepared, and placed on file with the Virginia
Department of Transportation. (JA. 31) This plat confirmed the metes and
bounds location. The Northern Lot and the Southern Lot were separated,
legally and physically, by means of this metes and bounds conveyance.

This Court’s ruling in Stigall makes clear that the action by the owner,
effectively changing the legal description, may be accomplished “either by
metes and bounds or by plat..." (emphasis added). Here we have both, a
metes and bounds conveyance dividing property and a plat of the land
conveyed.

The Circuit Court failed to recognize the distinction, articulated by this
Court in Stigall, between a mere physical separation of a property (effected

by condemnation) and a legal separation effected by the owner's action.

The Woodside Deed resulted in both legal separation and physical

separation.

"It is generally held that parcels of land separated by an
established city street, in use by the public, are separated and
independent as a matter of law". Mary L. Barnes v. North




Carolina State Highway Commission, 250 N.C. 378, 109 S.E.
2d 219 (1959).

"The general rule is that parcels of land must be contiguous in
order to constitute a single tract..." and, "a physical division
wrought by roads and streets creates independent parcels as a
matter of law..." City Of Winston-Salem v. Tickle 53 N.C. App.
516, 281 S.E. 2d 667 (1981).

The application of Stigall should be limited to the particular facts of
that case, i.e. to cases involving condemnation of property after the
applicable zoning ordinance was adopted. Here a road was purchased for
the public use. It divides an owner's property completely. The remaining
parcels are separate, both physically and legally.

The Woodside Deed preceded, by more than fifteen (15) years, the
adoption of any zoning or subdivision ordinance by Prince William County.
The Northern Lot, triangular in shape, was bordered on two sides by public
highways and on the third side by property not owned by the Woodsides.
The Northern Lot met the lot size requirement and all other requirements
for use as a single family lot when Prince William County enacted its first
zoning ordinance. No subdivision deed, plat or other instrument would
have been required for the Woodsides to use the Northern Lot for
residential purposes.

The Circuit Court relied upon Stigall as controlling. Appellant

believes Stigall is controlling but respectfully submits that the Circuit Court’s



interpretation is in error, and that the correct application of the
distinguishable facts of this case to Stigall yields the opposite result. In

Stigall the division of the property was caused by condemnation and was

after the adoption of Chesterfield County’s land use ordinances. The
Northern Lot is a separate lot, created by the Woodside Deed, and it is
entitled to a separate GPIN and address.
Il. THE CIRCUIT COURT ERRED WHEN IT UPHELD THE ZONING
ADMINISTRATOR’S FINDING THAT THE NORTHERN LOT WAS NOT A
SEPARATE LOT, AS DEFINED BY THE PRINCE WILLIAM ZONING
ORDINANCE.
Section 1-44 of the first zoning ordinance adopted by Prince William
County in 1958, defines a “LOT” as follows:
A parcel of land occupied or to be occupied by a main building
or group of main buildings and accessory buildings, together
with such yards, open spaces, lot width and lot area as are
required by this ordinance, and having frontage upon a street,
either shown on a plat of record or considered as a unit of
property and described by metes and bounds."
When the 1958 Zoning Ordinance was adopted, the Northern Lot was
part of the A1 zoning district. The Northern Lot met all of the requirements
of this zoning district to be a buildable residential lot. It had sufficient lot

area, lot width, yard and open space, sufficient street frontage, and was

twenty times larger than the minimum area then required.
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Required lot area changed in later ordinances. There is currently a
ten acre minimum in the A-1 zoning classification, but the Northern Lot was
a legal lot when the 1958 ordinance was adopted, and thus is currently a
legal, nonconforming lot.

The Zoning Administrator relies upon the following language:
"...either shown on a plat of record, or considered as a unit of property and
described by metes and bounds." He concludes that, unless a piece of
property is shown on a plat recorded among the land records, or has, itself,
been conveyed by a metes and bounds description in a recorded deed, it
does not qualify as a LOT as defined in Section 1-44.

This interpretation ignores the distinction clearly drawn in the 1958
Ordinance between a “LOT” and a "LOT OF RECORD". Section 1-50
defines a "LLOT OF RECORD" as follows:

“a lot which has been recorded in the clerk's office of the Circuit
Court".

This definition acknowledges the existence of "lots" other than “lots of
record” recorded in the Clerk's office.

There are innumerable instances where lots have been created, but
neither a plat, nor a metes and bounds description, of the lot is recorded in
the land records. Hypothetically; if John Doe owned 50 acres and

conveyed (by metes and bounds description) 45 acres to his neighbor,

11



there would be two lots created; the 45 acre lot deeded to the neighbor and
the remaining 5 acre lot.

By the Zoning Administrator's reasoning, the 45 acre parcel deeded
to the neighbor would be a "LOT", but the retained 5 acre parcel would not,
since no plat or metes and bounds description of the remaining property
was recorded. This interpretation is illogical and contrary to the 1958
definition of LOT. Clearly the retained 5 acre parcel would be a "LOT" even
if no conveyance (thus no recordation) of said parcel was made. Many
lots, similarly created, have not been recorded by plat, and have never
been conveyed by metes and bounds, but they have assigned addresses
and GPINs.

The Northern Lot also meets the current Prince William Zoning
Ordinance definition of “Lot". The current definition of “Lot” is contained in
Article |, Part 100:

“Lot shall mean a designated parcel, tract or area of land
established by plat, subdivision or as otherwise permitted by
law to be used, developed or built upon as a unit ..." (emphasis
added)

The Northern Lot was established by the Woodside Deed. The
Woodside Deed satisfies one of the methods of creation of lots set forth in

the definition of “Lot” under the current zoning ordinance, in that, it was

12



“otherwise permitted by law". The Owners conveyed 1.4 acres of land to
the Commonwealth by general warranty deed, and separated the Northern
Lot and the Southern Lot; a conveyance that was clearly "permitted by
law". This conveyance resulted in a legal and physical subdivision of the
Parent Tract into two remaining lots, one of which is the Northern Lot.
Subdivision is defined in the current Prince William County Code as
follows:
"Subdivision: The division or redivision or consolidation of a
parcel(s) of land into lots or parcel(s), for the purpose of
transfer of ownership or building development, any of which are
less than ten acres. In addition any division or redivison of
existing real property for condominium development shall be
considered resubdivision." Subdivision Ordinance of Prince
William County, Virginia Article | Section 25.2.

In 1940 the Parent Tract was divided, by the Woodside Deed, "for the
purpose of transfer of ownership" into three lots, a 1.4 acre parcel
conveyed to the Commonwealth, a 5.17 acre parcel lying to the North of
the Commonwealth's parcel and the residue lying to the South. By
definition, this constituted a subdivision of the Parent Tract.

The current definition of “subdivision” in Va Code Ann. Section 15.2-
2201 states:

"Subdivision", unless otherwise defined in an ordinance
adopted pursuant to Section 15.2240, means the division of a

parcel of land into three or more lots or parcels of less than five
acres each for the purpose of transfer of ownership or building

13



development, or, if a new street is involved in such division,
any division of a parcel of land (emphasis added). The term
includes re-subdivision and, when appropriate to the context,
shall relate to the process of recordation of any single division
of land into two lots or parcels, a plat of such division shall be
submitted for approval in accordance with 15.2-2258.

In the instant case, the Woodside Deed was a transfer of ownership
to the Commonwealth for the purpose of creating a new street, Sudley
Road (Route 234). Because a “new street” was involved, and it divided the
Parent Tract, this conveyance constituted a legal subdivision, as defined
above.

Because the Northern Lot was established by "subdivision or as
otherwise permitted by law" it is entitled to its own GPIN and address.

Ill. THE COURT ERRED WHEN IT UPHELD THE RULING OF THE
ZONING ADMINISTRATOR, AFFIRMED BY THE BOARD OF ZONING
APPEALS, THAT W&W’S REQUEST FOR A GPIN AND ADDRESS FOR

THE NORTHERN LOT WAS A DE FACTO REQUEST FOR A RE-
SUBDIVISION, AND WAS DENIED.

Neither the Zoning Administrator, nor the County BZA, addressed
W&W's original request for issuance of a GPIN and address for the
Northern Lot but, instead, considered it a request for re-subdivision. The
approval of a subdivision or re-subdivision in Prince William County is an
elaborate process, involving a multitude of requirements and filings. W&W
has made no such request. The Zoning Administrator should not be

allowed to convert W&W’s request for a GPIN and address into a request

14



for re-subdivision. A request for re-subdivision was simply not made by

W&W. The property was subdivided in 1940. The Circuit Court erred in

affirming the decision of the Zoning Administraior and the BZA. The

request for a GPIN and address should have been granted.
CONCLUSION

The material facts of this case, and the legal principles involved,
appear to present issues not previously ruled upon by the Supreme Court
of Virginia. The Woodside Deed was "an action by the property owner".
This deed physically, and legally, separated the Northern Lot from the
Southern Lot. The Northern Lot has been in existence as a separate lot
since that conveyance and is entitled to have an address and GPIN.

The Northern Lot meets the definition of LOT found in the 1958
Prince William County Zoning Ordinance and also the definition found in
the current zoning ordinance. The Northern Lot has been a separate lot
since 1940 and is entitled to all rights appurtenant thereto; including, but
not limited to, the right to have a GPIN and address separate and distinct
from the GPIN and address of the Southern Lot.

For all the forgoing reasons, Appellant, W&W Partnership,
respectfully requests that this Court reverse the decision of the Circuit

Court, overturn the determination of the Prince William County Zoning
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Administrator, and order Prince William County to assign a GPIN and

address to the Northern Lot as requested.

Respectfully submitted,
W&W PARTNERSHIP,
A VIRGINIA GENERAL
PARTNERSHIP

By Counsel

@

Jameb P. Franca, Esquire
Counsel for Appellant - W&W Partnership
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