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IN THE

SUPREME COURT OF VIRGINIA

RECORD NO. 090308

LAMONT D. WRIGHT

Appellant

COMMONWEALTH OF VIRGINIA

Appellee

BRIEF FOR THE COMMONWEALTH

Lamont Dante Wright was convicted of violating Virginia Code §
18.2-308.4(C). In relevant part, that Code section makes it “unlawful
for any person to possess . . . any . . . firearm . . . while committing or
attempting to commit . . . possession with the intent to . . . distribute a

controlied substance.”



This case calls upon this Court {o decide whether § 18.2-

308.4(C) requires actual possession of a firearm to sustain a

conviction.

STATEMENT OF THE CASE

On February 6, 2007, in a bench trial, the Portsmouth Circuit
Court convicted Lamont Dante Wright of possessing a firearm while
possessing a controlled substance with the intent to distribute, in
violation of Virginia Code § 18.2-308.4(C)." (App. at 2). By final order
dated April 10, 2007, the circuit court sentenced Wright to ten years
incarceration, with five years suspended. (App. at 3-4).

Wright subsequently appealed his conviction to the Virginia
Court of Appeals. On January 13, 2009, the Court of Appeals

affirmed Wright's conviction. See Wright v. Commonwealth, 53 Va.

App. 266, 670 S.E.2d 772 (2009). (App. at 5-24).
Wright then appealed his conviction to this Court; and this Court

granted the appeal on May 19, 2009.

' Wright was also convicted of possessing cocaine with the intent to
distribute, but that conviction is not challenged in this appeal. (App. at
2).



ASSIGNMENTS OF ERROR?

1. The circuit court erred in convicting Wright under Virginia
Code Section 18.2-308.4(C).

2. The Court of Appeals erred in affirming Wright's
conviction and holding that proof of constructive
possession of a firearm is sufficient to support a
conviction under Virginia Code Section 18.2-308.4(C).

QUESTION PRESENTED

DID THE COURT OF APPEALS CORRECTLY AFFIRM
THE JUDGMENT OF THE CIRCUIT COURT, WHICH
HELD THAT WRIGHT WAS GUILTY OF POSSESSING
A FIREARM WHILE POSSESSING COCAINE WITH
THE INTENT TO DISTRIBUTE, EVEN THOUGH
WRIGHT DID NOT HAVE THE FIREARM WITH HIM AT
THE TIME HE WAS ARRESTED?

STATEMENT OF THE FACTS

On September 9, 2006, Detective G.B. Smith of the Portsmouth
Police Department received information from a confidential informant
that Wright was “involved in the distribution of cocaine.” (App. at 38-
41). That “evening,” Smith observed Wright speeding through an
apartment complex, so he stopped Wright's vehicle. (App. at 42). As
Detective Smith approached the car, he observed Wright place a
loaded .9 millimeter handgun on the dashboard. (App. at 42). Smith

asked Wright about the gun and Wright explained that he had

* The assignments of error are taken verbatim from this Court’'s May
19, 2009, order awarding Wright an appeal.
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purchased it only a few days before. (App. at 42). Smith confirmed
that Wright had purchased the handgun, warned him not to conceal it,
and released him without issuing a summons. (App. at 42-43).

Two days later, Smith once again spoke with the confidential
informant, who told him that Wright was “in possession of and selling
crack cocaine.” (App. at 43-44, 56). Armed with this information,
Smith, along with two other detectives, traveled to the apariment
complex where the confidential informant had seen Wright “to see if
[they] could locate him.” (App. at 44).

When the officers arrived, Smith saw Wright sitting inside his
car. (App. at 44). After removing Wright from his vehicle and
“detain[ing]” him, Smith read Wright his Miranda rights and asked him
“if he had his gun with him.” (App. at 45). Wright responded that he
“had left it at his house.”® (App. at 45). A subsequent search of
Wright's person revealed two bags containing more than four grams

of crack cocaine.’ (App. at 46-48, 55-56, 61, 82-83, 122).

* Smith estimated that the distance from the apartment complex
where Wright was arrested to Wright's home was “probably five
[miles].” (App. at 56).

* Neither the search and seizure, nor Wright's statements to the
police, are at issue in this appeal.



After searching Wright, Smith placed him inside his police truck
and drove him to his office. (App. at 48). During the ride, Smith asked
Wright if he would agree to cooperate, and Wright agreed to do so.
(App. at 48-49). At Smith’s office, Wright revealed that he had an
additional bag of cocaine in his left shoe weighing more than one
gram. (App. at 49, 62, 122).

Smith then asked Wright where his gun was located at his
house. (App. at 50). Wright said that “it was in his room by the rail of
the bed.” (App. at 50). Wright also revealed the location of a “scale” in
his room, and he informed Smith that he had about 125 grams of
crack cocaine at his house. (App. at 50-53, 84). Smith took Wright to
his home to seize the cocaine. (App. at 51-52).

Once they were at the house, \Nright took Smith to “his room”
and showed him where the gun was located “on the rail of the bed.”
(App. at 52, 61, 64-65). This was the “same gun” that Smith had
‘observed . . . Wright with two days previously.” (App. at 54-55).
Wright also showed Smith where his digital scale was located, as well
as the crack cocaine. (App. at 52-53, 81, 63, 68). The total weight of
the cocaine was more than 114 grams. (App. at 63, 86-87, 122). The

police also recovered .2 millimeter ammunition from Wright's room,



and some “clear plastic bags with [the] corners missing.”® (App. at 54,
58, 66-69, 88-89).

ARGUMENT

THE COURT OF APPEALS CORRECTLY AFFIRMED
THE JUDGMENT OF THE CIRCUIT COURT, WHICH
HELD THAT WRIGHT WAS GUILTY OF POSSESSING
A FIREARM WHILE HE POSSESSED COCAINE WITH
THE INTENT TO DISTRIBUTE, EVEN THOUGH
WRIGHT DID NOT HAVE THE FIREARM WITH HIM AT
THE TIME HE WAS ARRESTED.

Standard of Review for Sufficiency of the Evidence

“When considering a challenge to the sufficiency of evidence on
appeal, [this Court] review[s] the evidence in the light most favorable
to the prevailing party at trial and consider[s] all inferences fairly

deducible from that evidence.” Jones v. Commonwealth, 276 Va. 121,

124, 661 S.E.2d 412, 414 (2008). This Court “will not reverse the
judgment of the trial court unless it is plainly wrong or without
evidence to support it.” Id.

Standard of Review for Statutory Interpretation

HStatutory interpretation presents a pure guestion of law and is
accordingly subject to de novo review by this Court.”” Jones, 276 Va.

at 124, 661 S.E.2d at 414 (quoting Washington v. Commonwealth,

* Smith also found .9 millimeter ammunition inside the trunk of
Wright's vehicle. (App. at 54, 66-67).
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272 Va. 449, 455, 634 S.E.2d 310, 313 (2006)). Moreover, “penal
statutes must be ‘strictly construed against the State’ and . . . such
statutes ‘cannot be extended by implication or construction, or be

made to embrace cases which are not within their letter and spirit.

Jones, 276 Va. at 124, 661 S.E.2d at 414 (quoting Commonwealth,

Dep’t of Motor Vehicles v. Athey, 261 Va. 385, 388, 542 S.E.2d 764,

766 (2001)). This Court “determine[s] the General Assembly’s intent
by the words used in a statute, and when a statute is unambiguous,
[this Court] [is] bound by the plain meaning of its language.” Jones,
276 Va. at 124, 661 S.E.2d at 414,

“The duty of the courts is ‘to construe the law as it is written.”

Janvier v. Arminio, 272 Va. 353, 366, 634 S.E.2d 754, 761 (2006)

(quoting Hampton Roeoads Sanitation Dist. Comm'n v. City of

Chesapeake, 218 Va. 696, 702, 240 S.E.2d 819, 823 (1978)). This

Court “presumels] that the ‘legislature chose, with care, the words it

used when it enacted the . . . statute.” Jackson v. Fidelity, 269 Va.

303, 313, 608 S.E.2d 901, 906 (2005) (quoting Simon v. Forer, 265

Va. 483, 490, 578 S.E.2d 792, 796 (2003)). This Court may not “add
language to the statute the General Assembly has not seen fit to

include.”™ Jackson, 269 Va. at 313, 608 S.E.2d at 906 (quoting



Holsapple v. Commonwealth, 266 Va. 593, 599, 587 S.E.2d 561,

564-65 (2003)). And it Is not “permitted to accomplish the same
result by judicial interpretation.” Jackson, 269 Va. at 313, 608 S.E.2d

at 906 (quoting Burlile v. Commonwealth, 261 Va. 501, 511, 544

S.E.2d 360, 365 (2001)).

Illegal Possession of a Firearm

A conviction for the unlawful possession of a firearm can
be supported exclusively by evidence of constructive
possession; evidence of actual possession /s nof
necessary. To establish constructive possession of the
firearm by a defendant, “the Commonwealth must present
evidence of acts, statements, or conduct by the defendant
or other facts and circumstances proving that the
defendant was aware of the presence and character of
the firearm and that the firearm was subject to his
dominion and control.”

Bolden v. Commonwealth, 275 Va. 144, 148, 654 S.E.2d 584, 586

(2008) (emphasis added) (citations omitted). Accord Rawls V.

Commonwealth, 272 Va. 334, 349, 634 S.E.2d 697, 705 (2006).

Analysis

“While Committing” Does Not Mean “Actual Possession”

Virginia Code § 18.2-308.4(C) makes it “unlawful for any person
to possess . .. any . . . firearm . . . while committing or attempting to

commit . . . possession with the intent to . . . distribute a controlled



substance.”™

To sustain a conviction under this Code section, the
Commonwealth necessarily must prove two things: 1) that Wright
“possessed” a firearm; and 2) that he possessed the firearm “while
[he was] committing or attempting to commit” the crime of possession
of a controlled substance with the intent to distribute.

In this case, Wright does not challenge his conviction for
possession of cocaine with the intent to distribute, nor does he ever
contest that he constructively possessed the firearm. The only

argument Wright makes is that the language of § 18.2-308.4(C)

requires that the Commonwealth prove he actually possessed a

firearm while he possessed cocaine with the intent to distribute. (Def.
Br. at 12). This legal conclusion is entirely dependent on Wright's
interpretation of the phrase “while committing.”

Wright argues that the word “while” in § 18.2-308.4(C) means
“during the time that' or ‘at the same time that.” (Def. Br. at 17).

Thus, he contends, because he did not have the gun “while’ he was

* Subsection (A) makes it “unlawful for any person unlawfully in
possession of a controlled substance . . . to simultaneously with
knowledge and intent possess any firearm. § 18.2-308.4(A).
Subsection (B) makes it “unlawful for any person unlawfully in
possession of a controlled substance . . . to simultaneously with
knowledge and intent possess any firearm on or about his person.” §
18.2-308.4(B).



initially stopped[,] . . . he should not have been convicted of the
weapons charge.” (Def. Br. at 12) (emphasis added). In other words,
§ 18.2-308.4(C) “does not permit a conviction unless the accused
possesses the firearm ‘while’ he actually is engaged in the illegal
possession with [the] intent to distribute a controlled substance.
Constructive possession will not suffice.” (Def. Br. at 18-19)
(emphasis added).

To Wright, the only cocaine that he possessed with the intent to

distribute was the cocaine found on_his person. (Def. Br. at 12).

Because he did not have his gun with him when he was selling the
cocaine, Wright argues he did not “possess” the gun “while [he was]
committing” the crime of possession with the intent to distribute. (Def.
Br. at 12, 18).

[n order to accept Wright's interpretation of the phrase “while
committing,” this Court would have to improperly differentiate
between the cocaine found at his home and the cocaine found on his
person. Wright was not convicted of multiple counts of possessing
cocaine with the intent to distribute; he was only convicted of one
count. (App. at 3-4). The expert who testified during Wright's trial

considered all of the cocaine, the paraphernalia, and the gun as
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evidence that Wright possessed cocaine with the intent to distribute.
(App. at 81-92). Treating the cocaine found on Wright's person
differently from the cocaine found in his bedroom would be
inappropriate based on the facts of this case.

Accordingly, Wright's interpretation of § 18.2-308.4(C) is
incorrect because it begins with a flawed premise. Properly
understood, the phrase “while committing” does not mean a drug
dealer must have “actual possession” of a firearm while he is dealing;
it merely denotes when possession of the firearm is illegal.” Under
the app?icable provisions of § 18.2-308.4(C), it is only a crime to
‘possess” a firearm “while” (or when) possessing a controlled
substance with the intent to distribute. Had Wright only possessed a
firearm, or only possessed cocaine with the intent to distribute, then

he would not have been guilty of this offense. However, because

"Indeed, Bolden unequivocally states that a person can be convicted
of possessing a firearm “exclusively” by evidence of constructive
possession. See Bolden, 275 Va. at 148, 654 S.E.2d at 586. See also
Wright, 53 Va. App. at 280, 670 S.E2d at 779 (“The General
Assembly’'s use of the word ‘committing’ connotes a degree of action
related to ‘the possession with the intent to manufacture, sell or
distribute,” but it does not require that the possession must be actual
rather than constructive.”).
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Wright possessed a firearm “while” (or when) he possessed cocaine
with the intent to distribute, he is guilty of the offense.’

The Nexus Between the Firearm and the Drugs

Because “[tlhe purpose of Code § 18.2-308.4 is {o provide
heightened penalties for possessing or using a firearm in conjunction
with the specified drug crime,” Wright, 53 Va. App. at 282, 670 S.E.2d
at 780 (emphasis in original), the Court of Appeals held that
“subsection (C) requires proof of a nexus between the drug offense
and the firearm possession.” Id. That is, the Commonwealth must
prove that “possession of the firearm somehow furthers, advances, or
helps the defendant to commit the offense of possessing a controlied
substance with an intent to distribute it.” Id.

In cases where the “accused has actual possession of a firearm
and displays it in a threatening manner while consummating a drug
sale, proof of the nexus is obvious.” |d. But in cases “where the

offense is the possession of drugs with intent to distribute, additional

evidence is required to establish the requisite nexus between

' If the Legislature had intended to limit prosecution under this Code
section to actual possession, it could have done so. Cf. § 18.2-
308.4(B) (“It shall be unlawful for any person unlawfully in possession
of a controlled substance . . . to simultaneously . . . possess any
firearm on or about his person.”) (emphasis added). See Wright, 53
Va. App. at 280, 670 S.E.2d at 779.
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possession of the drugs and possession of the firearm.” ]d. at 283,
670 S.E.2d at 780. Such “additional evidence” may include:

the type of drug activity that is being conducted,

accessibility of the firearm, the type of weapon, whether

the weapon is stolen, the status of its possession

(legitimate or illegal), whether the gun is loaded, proximity

to drugs or drug profits, and the time and circumstances

under which the gun is found.

Id. at 283-284, 670 S.E.2d at 780-781. These reasonable factors help
to “distinguish cases in which a nexus exists between the firearm and
the drugs possessed with an intent to distribute and those in which an
insufficient nexus exists.” Id. at 284, 670 S.E.2d at 781.

Without a “nexus requirement,” a prosecution under § 18.2-
308.4(C) could produce “absurd consequences.” |d. For example, “a
person could be found guilty of violating [§ 18.2-308.4(C)] . . . when
he is found with drugs at his home and a gun at his fishing camp 100
miles away.” |d. (quotation omitied). Accordingly, “[rlequiring proof of
a nexus between the commission of the offense and the possession
of the firearm reduces or eliminates this risk without lessening the
statute’s legitimate penal purpose.” |d. (quotation omitted).

Here, the evidence established a sufficient nexus between

Wright's firearm and his drugs. Even though Wright did not have his

gun with him when he was arrested, the police recovered his loaded
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gun from inside his bedroom in close proximity to a substantial
quantity of cocaine and other drug paraphernalia. (App. at 45, 52-53,
61, 63-66, 68). The police also recovered .9 millimeter ammunition
from Wright's room and his car. (App. at 54, 65-67, 87-89). Moreover,
the police expert testified that a firearm in this context is associated
with “people that are doing something other than using drugs.” (App.
at 87-88) (emphasis added). The evidence, therefore, proved a clear
nexus between Wright's loaded firearm and his intent fo distribute
cocaine.

Accordingly, this Court should affirm Wright's conviction
because he constructively possessed a firearm while he possessed

cocaine with the intent to distribute.
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CONCLUSION

This Court should affirm the judgment of the Court of Appeals
and the Circuit Court of Portsmouth.
Respectfully submitted,
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