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ASSIGNMENTS OF ERROR

1. The trial court erred by failing to strike prospective juror, Donald

Kemp, for cause as a 30-year stockholder in defendant CSX.

2. The trial court erred by failing to grant plaintiff's Batson motion,
after defense counsel's peremptory strike of two African-American
female jurors, Paula Cousins and Geneva Mann, and his failure to
articulate a solely non-discriminatory reason in violation of Batson

and J.E.B. v. Alabama.

QUESTIONS PRESENTED

1. Whether the trial court committed reversible error by failing to
strike prospective juror, Donald Kemp, for cause as a 30-year

stockholder in defendant CSX. (Assignment of Error No. 1)?

2. Whether the trial court’s failure to grant plaintiff's Batson-type

motion is reversible error under Batson and J.E.B v. Alabama

(Assignment of Error No. 2)?



NATURE OF THE CASE AND
MATERIAL PROCEEDINGS IN THE LOWER COURT

The plaintiff, Scott Roberts (hereinafter Mr. “Roberts” or “Plaintiff"),
respectfully submits his Brief of Appellant. A petition for appeal was
previously granted from a final judgment entered on October 27, 2008 in
the Circuit Court for the City of Richmond.

This case arises from an incident in April 2005 in which Mr. Roberts
suffered serious and permanent injuries to his right index finger while
attempting to unload an engine out of an enclosed van in the scope of his
job duties as an employee with defendant CSX Transportation, Inc.
("CSX"). See Joint Appendix, pp. 2-3.

Since Mr. Roberts was an employee of CSX performing work for the
railroad in interstate commerce at the time of his injuries, this action was
brought pursuant to the Federal Employment Liability Act (FELA), 45
U.S.C. §51 et seq. See Joint Appendix, p. 1.

This federal statute states in relevant part that every railroad engaged
in interstate commerce shall be liable for damageé to any person suffering
injury while he is employed by such carrier in such interstate commerce for

such injury resulting in whole or in part from the negligence of any of the

officers, agents, or employees of such carrier, or by reason of defective or

insufficient equipment. See 45 U.S.C. §51 (emphasis added).



The plaintiff filed suit on January 19, 2007, seeking compensatory
damages resulting from this April 2005 incident. At the conclusion of a 2-
day trial, September 10-11, 2008, the jury returned a special verdict, in
which it awarded $280,000 in damages and specifically found that
defendant CSX was 5% at fault and the plaintiff was 95% at fault. See
Joint Appendix, pp. 39-40. After the verdict was read, the plaintiff
requested five business days (5) to file post-trial motions.

The plaintiff filed a formal Motion for a New Trial on September 18,
2008, based on several grounds and informed the Court he would be filing
a supporting memorandum. The plaintiff set a hearing date for November
14, 2008 to argue his motion for a new trial. He also filed an ensuing
motion on Sept. 22, 2008 confirming the Nov. 2008 hearing date and
requesting that the Court suspend entry of the judgment on the verdict or,
in the alternative, to set aside entry of judgment until plaintiff's Motion for a
New Trial could be heard. The trial court subsequently refused to receive
plaintiff's brief in support and unilaterally canceled the hearing on plaintiff's
motion for new trial without offering any reason. See Order dated October
2, 2008 denying plaintiff's Motions. Joint Appendix, p. 42. Final judgment
was entered on October 27, 2008. See Joint Appendix, pp. 43-44. The

plaintiff filed a Notice of Appeal on November 6, 2008 and subsequently



filed his Petition for Appeal on January 26, 2009. After reviewing the
plaintiff's petition, defendant CSX’s brief in opposition and hearing oral
argument on the matter, this honorable Court granted a writ of certiorari as
to Assignment of Error nos. 1 and 2 of plaintiff's Petition for Appeal on April

7, 2009.

STATEMENT OF FACTS

On April 12, 2005 the plaintiff, Scott Roberts, was contacted by a
fellow CSX employee to help him unload a Deutz engine shipped in a
courier van |ater that evening. The van was located in a railroad yard
owned and operated by defendant CSX in Danville, WV. During this
process, the engine shifted, and struck plaintiff's right index finger causing
a crushing laceration and permanent impairment. This evidence is
undisputed.

The plaintiff alleged that defendant CSX negligently failed to provide
the plaintiff with a reasonably safe place to work, including: the failure to
provide adequate manpower to perform the task assigned; the failure to
furnish and provide the plaintiff reasonably safe and adequate tools and
equipment; the failure to promulgate and enforce adequate safety rules, the

failure to provide adequate instructions, training and methods for the safe



delivery, transportation and unloading of the aforesaid engine, the failure to
warn the plaintiff of the dangers, hazards and unsafe conditions of the
aforesaid engine, including the hazards of removing the engine out of an
enclosed van with a boom or crane, and the failure to properly inspect the
workplace for hazards. See Joint Appendix, pp. 2-3.

Defendant CSX denied these allegations and the parties proceeded
to trial on Sept. 10-11, 2009. During the jury selection process, a
prospective juror, Donald Kemp, revealed that he was a 30-year
stockholder of defendant CSX. Based on Kemp’s interest in the case as a
CSX stockholder, plaintiff's counsel moved to strike Kemp for cause. The
trial court denied plaintiff's motion to strike juror Kemp for cause, forcing the
plaintiff to utilize one of his peremptory strikes. See Joint Appendix, pp. 24-
25, 37. Later in the jury selection process, the plaintiff made a Batson-type
motion after defendant CSX struck two female African-American jurors,
Paula Cousins and Geneva Mann (after previously striking a male African-
American juror). This motion was also denied and the trial court allowed
the defendant’s peremptory strikes of these two jurors.

After the jury was seated, they listened to the evidence and

instructions from the trial court over two days and returned a special verdict



in favor of the plaintiff of $280,000. The jury allocated fault as follows: they

found defendant CSX was 5% at fault and the plaintiff was 95% at fault.

ARGUMENT AND AUTHORITIES

I. The trial court’s failure to strike prospective juror, Donald Kemp,
for cause as a 30-year stockholder in defendant CSX
Transportation, Inc. is reversible error under well-settled law in
Virginia.

The jury panel was asked by the Court if anyone were “officers,
directors, stockholders, agents or employees of CSX Transportation, Inc.”
Joint Appendix, p. 23. A member of the jury panel, Donald Kemp, affirmed
that he was a CSX Transportation, Inc. stockholder and had held stock in
defendant CSX Transportation, Inc. for 30 years. See Joint Appendix, p.
24. Plaintiff's counsel requested that Mr. Kemp be struck for cause and
this request was denied. See Joint Appendix, pp. 24-25.

This admission by Mr. Kemp makes him per se disqualified from
serving on a civil jury where CSX Transportation, Inc. is a party defendant
(or otherwise has a pecuniary interest in the outcome) as both the Fourth
Circuit Court of Appeals and Virginia Supreme Court have held. The failure

to strike him for cause is reversible error.

In Chestnut v. Ford Motor Co., 445 F.2d 967 (4" Cir. 1971), the Court

held,



[tlhat a stockholder in a company which is a party to a lawsuit is
incompetent to sit as a juror is_so well settled as to be black
letter law. See 50 C.J.S. Juries §213 (1947), 47 Am.Jur.2d
Jury §325 (1969). Each party in a civil action is statutorily
entitled to three peremptory challenges. Plaintiff used all three
of his peremptory challenges. The district court’'s refusal to
strike the Ford stockholder for cause effectively reduced the
number of challenges given the plaintiff to two and is reversible
error.

Chestnut, 445 F.2d at 271-972 (emphasis added).
The Virginia Supreme Court, citing Chestnut, likewise held that
it is “well settled” that “a stockholder in a company which is a party to a

lawsuit is incompetent to sit as a juror.” Salina v. Commonwealth, 217 Va.

92, 93, 225 S.E.2d 199, 200 (1976)." The Court in Salina further held that
a stockholder is also incompetent to sit as a juror where the corporation
has a direct pecuniary interest in the controversy. The Court applied this
per se rule of exclusion in holding that the failure to strike four (4)
veniremen who were stockholders in victim Winchester banks was
reversible error where banks had a pecuniary interest in the controversy.

See Salina, supra.

"It should be noted that the state Attorney General in Salina “appears to
concede that the stockholder of a corporation is disqualified to serve as a
juror in civil litigation in which that corporation has a pecuniary interest.”
Salina, supra. While the Attorney General tried to argue that this rule only
applied in civil cases, the Va. Supreme Court extended it to criminal cases
as well where the corporation has a pecuniary interest in the outcome.



This well-settled rule affirmed in Chestnut and Salina is consistent
with Va. Code §8.01-358, which states that “if it shall appear to the court
that the juror does not stand indifferent to the cause, another shall be
drawn or called and placed in his stead for the trial of that case.” The
reason for mandatory removal of interested jurors lies at the heart of the
jury system.

[A party] is entitled to an impartial jury as a matter of
constitutional guarantee, reinforced by legislative mandate....

A venireman who has an interest in the cause...is deemed per
se not to be “disinterested” and must be set aside for cause.

Webb v. Commonwealth, 11 Va.App. 220, 222, 397 S.E.2d 539, 540 (1990)

(citations omitted). As such, in this case venireman Donald Kemp, as a 30-
year stockholder in defendant CSX, was per se not “disinterested” and

should have been removed for cause.

As was the case in both Chestnut and Salina, the plaintiff in this case

was effectively denied one of his peremptory strikes. A litigant “is entitled
to an impartial venire and cannot be required to use a peremptory strike to
exclude a venireman who should have been removed for cause.” Webb,

supra citing Scott v. Commonwealth, 1 Va.App. 447, 451, 339 S.E.2d 899,

900-901 (1986), see also Justus v. Commonwealth, 220 Va. 971, 975, 266

S.E.2d 87, 90 (1980).



The decision not to strike Mr. Kemp, a 30-year CSX Transportation,
Inc. stockholder, for cause, where CSX Transportation, Inc. is a party
defendant to the lawsuit at issue and has a direct pecuniary interest in the

controversy, is reversible error and requires a new trial.

Il. The trial court’s refusal to grant plaintiff’'s Batson- type motion
after defense counsel’s peremptory strike of two African-
American female jurors, Paula Cousins and Geneva Mann, and
his failure to articulate a so/ely non-discriminatory reason for
striking these jurors, clearly violates Batson v. Kentucky and its
progeny, J.E.B. v. Alabama and is reversible error.

The United States Supreme Court in Batson v. Kentucky, 476 U.S.

79, 89, 106 S.Ct. 1712, 1719 (1986) held that peremptory exclusion of
jurors “on account of race” violates the Equal Protection Clause. The Court

in J.E.B. v. Alabama, ex rel. T.B., 511 U.S. 127, 114 S.Ct. 1419 (1994),

extended this protection and held that “gender, like race, is an
unconstitutional proxy for juror competence and impartiality.” J.E.B., 114

S.Ct. at 1421 cited in Riley v. Commonwealth, 21 Va. App. 330, 464 S.E.2d

508 (1995). As such, it is well established that litigants are prohibited from
excluding jurors based on race or gender.

In this case, when defense counsel chose to make a peremptory
strike of two African-American female jurors, Paula Cousins and Geneva

Mann, plaintiff's counsel objected and made a Batson-type motion, asking



defense counsel to articulate the reasons for choosing to strike these
jurors.?
Defense counsel responded by stating,

They're both cashiers for Aramark, lower wage paying job. It's
my personal belief that based on the kind of job that they
otherwise may be more sympathetic to the type of job that Mr.
Roberts was otherwise doing and they’re both females that
may or may not have any particular experience in_regards to
the railroad.

See Joint Appendix, pp. 35-36 (emphasis added). After additional argument
by counsel about the occupation of these female jurors, the Court ruled
that,
Mr. Setliff has been able to articulate a reason that’s not based
oh race and the fact that he did mention the fact about them
being female,”> but he has been able to articulate another
reason so on that basis we'll deny that motion.
See Joint Appendix, pp. 36-37.

The law in Virginia is clear that a party may not strike a juror based in

any way because she’s a female. See Coleman v. Hagan, 254 Va. 64, 486

S.E.2d 548 (1997) (holding that “once the trial court determines that the

% While the primary reason for granting the Batson-type motion is defendant
CSX' use of gender to strike these particular jurors, plaintiff's objection was
also in the context of CSX using all three (3) of its peremptory strikes to
remove African-American jurors.

* Despite Plaintiff counsel's admonition that “I don’t think he can say

they're women” as a basis for a peremptory strike, the trial court overruled
the Batson motion. See Joint Appendix, p.36.
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basis for a peremptory strike is unconstitutional, any other reasons

proffered at the same time, or subsequently, cannot erase the

discriminatory motivation underlying the original challenge.”) (emphasis

added).

The case, Riley v. Commonwealth, 21 Va. App. 330, 464 S.E.2d 508

(1995), is strikingly similar to the case at hand. In Riley, the Commonwealth
tried to use age and gender as a means to strike older women from the jury

panel. The Court held that;

The fact that the Commonwealth used age to identify which
women to strike does not overcome the constitutional infirmity.
The Commonwealth exercised its strikes based on the
assumption that the women would hold particular views
because of their gender. Such attempts to stereotype in the
jury seiection process are impermissible. Lying “at the very
heart of the jury system” is the factual assumption that jury
competence is an individual rather than a group or class matter.
J.E.B., 511 U.S. at ---- n.19, 114 S.Ct. at 1430 n. 19.

Riley, 21 Va. App. at 336, 464 S.E.2d at 510 (emphasis added).

Likewise, while defense counsel did mention a gender-neutral reason
of occupation for striking these female jurors, the fact remains that he
coupled it with an impermissible gender-based reason that “they’re both
females that may or may not have any particular experience to the
railroad.” This gender-based rationale “serves to ratify and perpetuate

invidious, archaic, and overbroad stereotypes about the relative abilities of

11



men and women.” J.E.B., 114 S.Ct. at 1422. As such, this explanation
offered by defendant CSX is a clear violation of the Equal Protection

Clause as set forth in Batson v. Kentucky and its progeny, J.E.B. v.

Alabama, and requires a new trial.

CONCLUSION

For the reasons discussed above, the Appellant, Scott Roberts,
respectfully requests that this Court reverse the decision of the trial court,
remand this matter back to the Circuit Court for the City of Richmond for a
jury trial consistent with this Court’s holdings and such other and further

relief as this Court deems appropriate.

Respectfully submitted,
SCOTT A. ROBERTS

By Counsel
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