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The plaintiff submits the following Reply Brief in response to the
contentions made in the defendant’s brief.

ARGUMENT

. CONTRARY TO DEFENDANT CSX’ ARGUMENT IN ITS

BRIEF OF APPELLEE, STATE PROCEDURAL RULES

ARE USED IN FELA CASES FILED IN VIRGINIA STATE

COURTS.

A. The per se rule of juror exclusion for shareholders
of corporations in civil cases is not an extension of
the rule but rather an affirmation of a venerable
rule well-established and followed in Virginia for
over 150 years.

As stated previously, there is nothing about the case sub judice
which falls outside the mainstream of the per se rule of juror
exclusion for shareholders of corporate parties in a civil action. Such
has been the rule in Virginia for well over a century.

Moreover, despite the emergence of the “harmless error” rule in
Virginia, the per se rule of juror exclusion for corporate shareholders
has remained inviolate. For example, Va. Code §8.01-358 states that
“if it shall appear to the court that the juror does not stand indifferent
to the cause, another shall be drawn or called and placed in his stead
for the trial of that case.” (Emphasis added). The General Assembly

has not seen fit to add any caveat to its legislative mandate that

interested jurors (e.g. prospective jurors like Donald Kemp who are



30-year shareholders of defendant CSX Transportation) shall be
removed for cause.

Furthermore, since the U.S. v. Martinez-Salazar decision

cited by defendant CSX in its Brief of Appellee, the plaintiff is

unaware of any FELA case in Virginia state courts that has

adopted federal rules of procedure. Likewise, defendant CSX

has not cited any FELA case precedent at any level of the

Virginia state court system that has incorporated federal ruies

of procedure into the law of the case.

B. As the United States Supreme Court stated in Ross

v. Oklahoma, when a constitutional violation is not
implicated, the Court will defer to state law in

creating the mechanisms for ensuring a fair trial
process for litigants.

Defendant CSX has argued both at the writ stage and current
stage of this appeal that no constitutional violation (either the 6" or

14" Amendments) occurred. See, e.g. U.S. v. Marinez-Salazar, 528

U.S. 304, 120 S.Ct. 774 (2000). While the plaintiff may disagree with
this contention, it is true that his appeal was not framed within
constitutional dimensions. Rather, he was deprived of his right to

three (3) peremptory challenges granted to all parties in Virginia civil



actions as part of the mechanisms created in this Commonwealth to
ensure a fair trial with an impatrtial jury.

As the United States Supreme Court held in Boss v. Oklahoma,

487 U.S. 81, 108 S.Ct. 2273 (1988), the Court will defer to a state’s
system of laws when no constitutional violation is implicated. See
Ross, 487 U.S. at 89, 108 S.Ct. at 2279 (holding that “[blecause
peremptory challenges are a creature of statute and are not required
by the Constitution...it is for the State to determine the number of
peremptory challenges allowed and to define their purpose and the
manner of their exercise.”) (Citations omitted).

Because defendant CSX has alleged there is no constitutional
issue at stake and the trial court clearly deprived the plaintiff of a
peremptory strike by failing to strike Donald Kemp for cause as a 30-
year shareholder of defendant CSX Transportation, existing trial
procedural rules in Virginia should govern this matter.

Thus, the decision not to strike Mr. Kemp for cause’, where

CSX Transportation, Inc. is a party defendant to the lawsuit at issue

' It should also be noted that the Court in Martinez-Salazar, 528 U.S.
304, 120 S.Ct. 774 (2000), cited by defendant CSX in its supporting
memorandum, acknowledged that the potential juror should have
been struck for cause. The Court’s ruling dealt with the remedy when
there is trial error, not whether error existed at the trial level.




and has a direct pecuniary interest in the controversy, is reversible
error and requires a new trial.

C. Even analyzing the per se rule of juror exclusion
for shareholders through the “harmless error”
lens, as defendant CSX Transportation suggests,
leads to the same conclusion: the trial court’s
failure to strike Donald Kemp, a 30-year
shareholder of defendant CSX Transportation, for
cause is reversible error.

On the one hand, defendant CSX posits that because a bright
line exists to prevent shareholders of defendant railroads with a stake
in the outcome of civil litigation from serving as interested jurors, it is
“outcome determinative” and a federal procedural rule should apply.
On the other hand, defendant CSX presumes that there is no
significant impact on the outcome because, in this case, the plaintiff
was forced to use 1 of his peremptory strikes to remove Mr. Kemp as
a 30-year shareholder of defendant CSX Transportation.

Defendant CSX has the burden of proof to show harmiess

error. See Cudjoe v. Commonwealih, 23 Va.App. 193, 206, 475

Furthermore, the Martinez-Salazar Court cited the Ross v. Oklahoma
holding with approval, which deferred to state law in creating the right
to peremptory strikes and determining when this right is impaired.
See Martinez-Salazar, 528 U.S. at 305, 120 S.Ct. at 775.




S.E.2d 821, 827 (1996). However, nowhere in its brief does
defendant CSX ever elucidate how or why the jury verdict would not
have been affected by a different jury composition. In fact, Va. Code
§8.01-678 states that it must “plainly appear from the record”.

Yet the record, as reflected in the Joint Appendix agreed to by
the parties in their joint submission to this Court, certainly does not
plainly demonstrate harmless error in a trial on the merits or that
“substantial justice has been reached.” Rather, the jury verdict
reflects a very atypical result in FELA cases — a finding of only 5%
negligence by defendant CSX and 25% contributory negligence by
plaintiff Roberts. See Joint Appendix, p. 40. Thus, the record does
not “plainly” establish that the verdict would have been the same had
the trial court struck Mr. Kemp for cause and not eliminated one of
the plaintiff’'s peremptory strikes.

Moreover, defendant CSX seeks to essentially abrogate the
whole process of removing interested and biased jurors for cause.
For if the analysis boils down to determining merely whether a trial
court’s error in failing to remove a biased or interested juror is “cured”
by peremptory strike, the fairness of Virginia’s entire judicial process

is eroded. Under that scenario, there would almost never be



reversible error as a litigant would be compelled to exhaust his
peremptory strikes on patently biased and interested jurors and
handicapped from utilizing his full complement of peremptory strikes.

Because the record does not plainly establish harmless error in
the trial court’s failure to remove Donald Kemp, a 30-year
shareholder of defendant CSX Transportation for cause, it is
reversible error and requires a new trial.

D. Preserving the per se rule of juror exclusion for
shareholders of railroads like CSX is consonant
with the public policy enunciated in FELA cases,
which is designed to protect the rights of injured
railroad workers.

The Federal Employee Liability Act (FELA) was enacted to
protect injured railroad workers. As such, much of the substantive
common law of torts has been modified to provide redress to injured
railroad employees who toil in a dangerous and hazardous
environment. For example, in FELA actions, a railroad breaches the
duty to exercise reasonable care in providing a safe work place for its

employees, if its negligence causes, “even in the slightest way”, an

injury to its employee. See Norfolk and Western Ry. Co. v. Keeling,

265 Va. 228, 576 S.E.2d 452 (2003). The standard of proof is more

relaxed in FELA cases and the plaintiff need only show negligence by



more than a scintilla of evidence. |d.; see also Norfolk Southern Ry.

Co. v. Rogers, 270 Va. 468, 482, 621 S.E.2d 59, 66 (2005).

As such, the United States Supreme Court has “liberally
construed FELA to further Congress’ remedial goal” of compensating
railroad employees who daily encounter physical dangers resulting in
the death or maiming of thousands of workers every year. See

Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 542-543, 114

S.Ct. 2396, 2404 (1994).

Because Congress has been solicitous of injured railroad
workers and the United States Supreme Court has sought to further
this “remedial goal” of FELA, abolishing Virginia’s 150-year old per se
rule of exclusion for jurors who are shareholders of a party in a civil
action would contravene this remedial purpose.

It is elemental logic that only corporate defendants like
defendant CSX, not their employees, have shareholders. Thus,
changing the standard of exclusion from a per se rule to a more
discretionary standard would have the net effect of solely benefiting
railroads. The current per se rule is consonant with the public policy

undergirding FELA cases, is well-established, well-accepted and



insures a fair trial and impartial, disinterested jury for all litigants in a
civil case.

Moreover, this well-settled rule, affirmed in Chestnut v. Ford

Motor Co., 445 F.2d 967 (4" Cir. 1971) and Salina v. Commonwealth,

217 Va. 92, 93, 225 S.E.2d 199, 200 (1976), is consistent with Va.
Code §8.01-358, which states that “if it shall appear to the court that
the juror does not stand indifferent to the cause, another shall be
drawn or called and placed in his stead for the trial of that case.” The
reason for mandatory removal of interested jurors, as codified by the
Virginia General Assembly, lies at the heart of the jury system and
should not be tampered with.

Thus, preserving the venerable per se rule of juror exclusion for
shareholders furthers the broad remedial objective of Congress in
FELA cases as liberally construed by this nation’s highest court, is
consistent with the legislative intent of the Commonwealth of Virginia
and insures a fair trial with an impartial, disinterested jury.

Il. DEFENDANT CSX’ FAILURE TO ARTICULATE A SOLELY
NON-DISCRIMINATORY REASON FOR STRIKING TWO
AFRICAN-AMERICAN FEMALE JURORS, PAULA MANN
AND GENEVA COUSINS, CLEARLY VIOLATES BATSON

v. KENTUCKY AND ITS PROGENY, J.E.B. v. ALABAMA
AND IS REVERSIBLE ERROR.




A. Counsel for defendant’s expressed opinion that he
was striking Paula Mann and Geneva Cousins
because they were females whom may or may not
be knowledgeable about the railroad industry is
overtly and inherently prejudicial and thus not
pretextual.

In articulating why defendant CSX’ counsel chose to use
its final two peremptory challenges to strike two African-
American female jurors, Paula Mann and Geneva Cousins,
defendant CSX seeks to avoid the substance of the improper
reason proffered by defense counsel (e.g. that they're “both
females”) by claiming that plaintiff’s counsel failed to show
pretext. However, as clearly shown in the record, defense
counsel’s response below to plaintiff’s Batson motion was an
overtly and inherently sexist comment. As such, it is not
pretextual but rather a blatant, self-evident expression of
gender bias.

They’re both cashiers for Aramark, lower wage paying

job. It's my personal belief that based on the kind of job
that they otherwise may be more sympathetic to the type
of job that Mr. Roberts was otherwise doing and they’re

both females that may or may not have any particular
experience in regards to the railroad.

See Joint Appendix, pp. 35-36 (emphasis added).



As stated previously, the law in Virginia is clear that a party may
not strike a juror based in any way because she's a female. See

Coleman v. Hagan, 254 Va. 64, 486 S.E.2d 548 (1997) (holding that

“once the trial court determines that the basis for a peremptory strike
is unconstitutional, any other reasons proffered at the same time, or

subsequently, cannot erase the discriminatory motivation underlying

the original challenge.”) (emphasis added).

While defense counsel subsequently modified his response to
focus on occupation, he cannot erase or retract the “discriminatory
motivation” underlying his gender-based comments previously stated.
To put it succinctly, the law in Virginia does not allow trial counsel to
“unring the bell.”

B. Utilizing a facially invalid reason (i.e. gender bias)
to disguise racial bias is likewise not permissible

under Batson v. Kentucky and its progeny, J.E.B.
v. Alabama and is reversible error.

In addition to gender bias, defense counsel’'s comment is
indicative of invidious racial bias as well. However, once again his
comments are not pretextual. By definition, pretext is a facially valid

reason or motive, which disguises the true discriminatory intent. In

10



this case, defense counsel’s racial bias was not “veiled” by gender
bias. One improper reason is not a pretext for another.

The fact that racial bias was inextricably bound up in defense
counsel’s comments is seen in two ways: (1) the context of using all
three peremptory chailenges to strike African-American jurors {1 male
juror and 2 female jurors); and (2) the final composition of the jury.
There were four (4) female jurors who sat on the jury. See Joint
Appendix, p. 40. However, there was absolutely no discussion
regarding their knowledge of the railroad industry. There is no
evidence that the other female jurors were any more or less
knowledgeable than Paula Cousins and Geneva Mann, who were
expressly struck, among other reasons, for being “both females that
may or may not have any particular experience in regards to the
railroad.”

As such, because there was no showing whatsoever why these
particular African-American female jurors had any more or less
knowledge of the railroads than the other female or white jurors or
why this characteristic should make any difference in their selection,
this flimsy reason was likewise patently and inherently a reflection of

racial bias.

11



C. Even assuming arguendo that plaintiff’'s counsel
was required to argue pretext to show underlying
racial bias, the record clearly shows he vigorously
questioned the reason articulated by defendant
CSX as pretextual.

Defendant CSX’ argument assumes that utilizing gender bias to
conceal racial bias constitutes pretext. For the reasons stated above,
the plaintiff disputes this assertion. See Reply Brief, Section 11(B),
supra. However, even assuming that, after counsel for defendant
CSX articulated his reasons for striking Paula Cousins and Geneva
Mann, plaintiff's counsel was still required to show pretext in proving
racial bias for his original Batson challenge, the record reflects that
plaintiff’s counsel did precisely that.

After defense counsel coupled a gender-neutral reason of

occupation with an impermissible gender-based reason that “they’re

both females that may or may not have any particular experience to
the railroad”, plaintiff’'s counsel refused to accept the gender-based
reason proffered. He informed the trial court, “Your Honor, | don’t
know. | just don't think that’s sufficient. | don’t think he can say
they’re women” as a basis for a peremptory strike. See Joint
Appendix, p.36. Since the original basis for the Batson motion was

CSX’ racial bias in using all of its peremptory strikes to exclude solely

12



African-American jurors, plaintiff counsel’s contention, after defense
counsel had articulated gender as a basis for the peremptory strikes,
that it’s not sufficient to invoke gender to avoid the charge of racial
bias, is essentially an argument about the pretextual motives of CSX
and its counsel.

While the trial court failed to heed the admonition of plaintiff's
counsel and denied his Batson motion, plaintiff’s counsel immediately
reiterated his argument and emphasized his position that gender bias
is inherently wrong and counsel for defendant CSX was using gender
as an improper proxy for racial bias. See Joint Appendix, pp. 36-37.

THE COURT:  Mr. Setliff has been able to articulate a reason
that’s not based upon race and the fact that he did mention the fact
about them being female, but he has been able to articulate another
reason. So on that basis we'll deny the motion.

MR. HANSON: | don’'t know if | stated it but they're both black
females.

Even assuming arguendo that counsel for the plaintiff was
required to show pretext in proving defendant’s underlying racial bias,
he repeatedly challenged the reasons proffered by defense counsel
as insufficient and a thin veil to improperly exclude African-American

female jurors. As such, he met whatever legal burden may exist and

exposed the gender-based rationale offered by defendant CSX as a

13



clear violation of the Equal Protection Clause as set forth in Batson v.

Kentucky and its progeny, J.E.B. v. Alabama. The trial court’s failure

to grant plaintiff's motion under these circumstances is clear

reversible and requires a new trial.

CONCLUSION

For the reasons discussed above, the Appellant, Scott Roberts,
respectfully requests that this Court reverse the decision of the trial
court, remand this matter back to the Circuit Court for the City of
Richmond for a jury trial consistent with this Court’s holdings and

such other and further relief as this Court deems appropriate.

Respecitfully submitted,
SCOTT A. ROBERTS

By Counsel
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