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. STATEMENT OF THE CASE

This personal injury case arises out of a bicycle/motor vehicle
accident that occurred on September 2, 2006, on Antietam Road, near the
intersection with Cotton Mill Drive, in Woodbridge, Virginia. The
Plaintiff/Appellant, William P. Rascher (“Rascher”), was riding a bicycle on
southbound Antietam Road. The Defendant/Appellee, Cathleen Friend
(“Friend”), was driving a motor vehicle on northbound Antietam Road and
attempting to make a left turn into the bus loop of a school. The day of the
accident was overcast (J.A. at 118:1-4) and rainy (J.A. at 117:14-22), and
the roads were wet (J.A. at 117:17-19). As Rascher approached the
entrance to the school bus loop, he observed Friend’s vehicle and realized
that she intended to turn left, across his path of travel. (J.A. at 96:21-22,
97:1-2; J.A. at 121:8-21.) He then took his eyes off the road and looked
away from Friend’s vehicle to look down at the speedometer on his bike.
(J.A. at 97:12-13.) When Rascher looked up again, the Friend vehicle was
approximately three (3) to five (5) feet in front of him. (J.A. at 103:10-14,
122:15-21.) Rascher tried to swerve to the left (J.A. at 122:15-19), but
there was not enough time (J.A. at 122:22, 123:1-2) and he hit the back
passenger side of the Friend minivan (J.A. at 123:3-6). At the time of the

accident, the Friend vehicle was almost all the way through her left-hand
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turn. (J.A. at 122:15-18, 123:7-11.) Rascher told Friend after the accident
that he looked down and did not see her. (J.A. at 44.)

Rascher filed a lawsuit in the Circuit Court of Prince William County,
alleging personal injuries arising from the accident. (J.A. at 1-4.) Friend
filed a timely response to the Complaint and asserted the affirmative
defense of contributory negligence. (J.A. at 5-8.)

A jury trial was held on September 8 and 9, 2008, in the Circuit Court
of Prince William County, before the Honorable Herman A. Whisenant, Jr.
At the conclusion of his case, Rascher moved to strike the defense of
contributory negligence. (J.A. at 141:21-22, 142:1-18.) The Court denied
his motion. (J.A. at 142:11-22, 143:1.) Friend then moved to strike
Rascher’s evidence on the grounds that Rascher was guilty of contributory
negligence as a matter of law. (J.A. at 143-48.) The Court took Friend’s
motion to strike under advisement (J.A. at 149-53), and the trial proceeded.
At the close of Friend’s case, and at the end of the first day of trial, the
parties renewed their cross-motions to strike (J.A. at 157-66). The Court
took both motions under advisement. (J.A. at 166:18-22, 167:1-4.)

When the Court reconvened the next morning, it granted Friend’s
motion to strike and found Rascher guilty of contributory negligence as a

matter of law. The Court commented that “the evidence that the Court



considers is that of the plaintiff's evidence only.” (J.A. at 4:10-11.) In its
reasoning, the Court recited the following facts in support of finding
Rascher guilty of contributory negligence as a matter of law:

Now I'li start off with the fact that there was a term used
by counsel quite a bit and later by the plaintiff himself, that stare
down [sic] the defendant.

| really don’t know what stare down means because the
evidence is — uncontradicted in this case — that the defendant
never saw the plaintiff.

So | don’t know what the word stare down means other
than he looked at her. He saw -- and he testified and it's
uncontradicted in the evidence -- that approximately 50 foot
[sic] away he said he saw the mini van of the defendant
stopped, making a left turn into what would be into the school
driveway.

Now, at some distance -- and the plaintiff was is [sic] not
sure what it was -- but at some distance after the 50 foot [sic]
where he saw the mini van stopped and ready to turn, he
looked down at his speedometer -- he described it as one of
those computer type speedometers on his bike. Now he looked
down at his speedometer and he testified he’s going 12 miles
an hour.

So what we have is the plaintiff -- riding by his own
testimony doing a hard ride, trying to do 20 miles an hour and
by his testimony doing 19 miles an hour with this hard ride,
going down the road, when about 50 feet away -- by his
testimony he sees this mini van -- it's stopped, turning left --
assuming it’s turning left -- and that’s his testimony.
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After he looks down at his speedometer to see what his
speed is, he looks up and this mini van is three to five feet in
front of him -- and this again is [his] own testimony. I'm using
the plaintiff's testimony.

He swerves in that three to five foot span -- and whether
it’s five foot [sic] or three, we don’t know, it's three to five -- he
swerves doing 19 miles an hour on a bicycle and he strikes the
right rear quarter panel of the van.

(J.A. at 5:16-22; 6:1-6, 14-22; 7:1-7.)
The Court then framed the following question:

The question is if he had kept a reasonable lookout,
would that accident have happened. Did he contribute to that
accident by not keeping a reasonabie lookout considering his
speed, what he had seen at 50 feet ahead of him, and would he
have been in the same position at the three to five foot mark in
front of the car.

(J.A. at 7:15-20.)
The Honorable Herman A. Whisenant, Jr. answered that question as
follows:

| think the obvious answer is had he kept his eyes on the
road, had he kept a reasonable lookout, that he would have
seen from the 50 foot point when the mini van was stopped, he
would have seen the mini van start to turn. He would have had
more time in which he could have reacted to avoid a collision
than three to five feet.

(J.A. at 8:8-13.)

A final judgment order was entered by the Court on October 24,

2008. Rascher noted his appeal on November 3, 2008. Due to an
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unexplained technical difficulty, about ten (10) minutes of Friend’s

testimony was not transcribed. The parties, by agreement, submitted a

Joint Written Statement pursuant to Rule 5:11(c) of the Rules of the

Supreme Court of Virginia.

A.

QUESTIONS PRESENTED

WHETHER THE TRIAL COURT PROPERLY GRANTED THE
DEFENDANT'S MOTION TO STRIKE THE EVIDENCE WHEN THE
PLAINTIFF, A BICYCLIST, WAS CONTRIBUTORILY NEGLIGENT
AS A MATTER OF LAW BY FAILING TO EXERCISE ORDINARY
CARE TO KEEP A PROPER LOOKOUT WHEN HE TOOK HIS
EYES OFF THE ROAD AND OFF THE DEFENDANT'S VEHICLE,
AND DID NOT TAKE REASONABLE MEASURES TO AVOID A
POTENTIAL COLLISION.

WHETHER THE TRIAL COURT PROPERLY GRANTED THE
DEFENDANT’S MOTION TO STRIKE THE EVIDENCE WHEN THE
PLAINTIFF'S FAILURE TO MAINTAIN A PROPER LOOKOUT AND
TAKE REASONABLE MEASURES TO AVOID A COLLISION WAS A
PROXIMATE CAUSE OF THE ACCIDENT.

STATEMENT OF THE FACTS

The weather on September 2, 2006 was overcast and rainy. (J.A. at

66:5-9.) When Rascher left his house to begin his bike ride, the roads were

wet (J.A. at 117:17-19) and it could have been misting during the ride (J.A.

at 117:20-22). The bicycle Rascher was riding was a road bike with thin

tires. (J.A. at 118:15-17.) It was not equipped with any reflectors or lights.



(J.A. at 118:18-21.) In the middle of the bicycle’s handlebar were a
speedometer and a computer. (J.A. at 118:22; 119:1-3))

Prior to the accident, Rascher had ridden up and down Antietam
Road four (4) to six (6) times. (J.A. at 119:21-22, 1120:1-2.). During the
hard ride on Antietam Road (J.A. at 119:10-13.), Rascher wanted to hit 20
mph (J.A. at 120:10-13). As he approached the school, he saw Friend’s
vehicle stopped at about fifty (50) feet from where the incident occurred.
(J.A. at 121:8-11.) At that point in time, Rascher was aware that Friend
could make a left turn into the bus loop area (J.A. at 121:12-16) and
assumed that, because Friend was stopped at that location, she was, in
fact, going to make a left turn. (J.A. at 121:17-21.) Despite assuming that
Friend was going to make left turn, Rascher did not change his direction or
speed at any point in time (J.A. at 121:22, 122:1-4) and did not keep his
eyes on the road (see J.A. at 122:8-11).  Instead, Rascher looked down
as he approached Friend’s stopped vehicle. (J.A. at 122:8-11.) He did not
know how far he was from Friend’s vehicle when he looked down. (J.A. at
122:12-14.) By the time Rascher looked up again, Friend’s vehicle had
gone from a complete stop (J.A. at 16-18) to being almost all of the way
through her left-hand turn (J.A. at 122:15-18), and Rascher was only about

three (3) to five (5) feet away from the vehicle (J.A. at 122:19-21.) Rascher
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attempted to swerve to the left, but there was not enough time to avoid
Friend’s vehicle. (J.A. at 122:22, 123:1-2.) Rascher hit the back
passenger side of Friend’s minivan, near the back bumper. (J.A. at 123:3-
6.) Although he did not lose consciousness, Rascher does not remember
the impact. (J.A. at 123:15-17.)

During his testimony, Rascher admitied that he did not know what
Friend did or did not see while stopped on Antietam Road. (J.A. at 125:14-
21.) He further agreed that a bicyclist has to be more of a defensive
operator than the driver of a motor vehicle. (J.A. at 126:3-6.)

Friend estimated that she was traveling at approximately five (5)
miles per hour during her left turn. (J.A. at 43.) Friend heard a “thump” as
something struck her minivan. (J.A. at 43.) She never saw Rascher prior
to the accident. (J.A. at 44.) Friend remembers Rascher as wearing all
black clothing and apparel, including black shorts, a black shirt, and a black
bicycle helmet. (J.A. at 44.) After the accident, Rascher told Friend that he
had looked down and did not see her turning. (J.A. at 44.)

Rascher did not lose consciousness as a result of this accident. {(J.A.
at 123:18-20.) No ambulance was called to the scene. (J.A. at 124:14-16.)
Cuts on Rascher's hands resolved after one (1) week. (J.A. at 124:2-4)

Cuts and a bruise on Rascher’s thigh resolved after two (2) weeks. (J.A. at
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124:5-8.) Although Rascher complained of a right wrist injury and lingering
pain and discomfort after this accident {J.A. at 124:9-13), he began lifting
free weights, including bench presses, and working out by Spring 2007.

IV. PRINCIPLES OF LAW. ARGUMENT, AND AUTHORITIES

A. THE TRIAL COURT CORRECTLY HELD THAT RASCHER WAS
CONTRIBUTORILY NEGLIGENT AS A MATTER OF LAW.

The Honorable Herman A. Whisenant, Jr. properly granted Cathleen
Friend’s motion to strike. A motion to strike should granted against a
plaintiff when reasonable minds could not differ on whether the plaintiff was

contributorily negligent. See, e.g., Wright v. Norfolk & West. Ry. Co., 245

Va. 160, 171, 427 S.E.2d 724, 730 (1993); McGowan v. Lewis, 233 Va.

386, 388, 355 S.E.2d 334, 335 (1987) (citing, e.g., Griffin v. Shively, 227

Va. 317, 320, 315 S.E.2d 210, 212 (1984)).
In the case at bar, the Plaintiff/Appellant, Willam Rascher
(“Rascher”), “failed to act as a reasonable person would have acted for his

own safety under the circumstances,” Estate of Moses v. Southwestern

Va. Transit Mgmt. Co., 273 Va. 672, 678, 643 S.E.2d 156, 159 (2007)

(quoting Jenkins v. Pyles, 269 Va. 383, 388, 611 S.E.2d 404, 407 (2005)),

and, thus, was contributorily negligent. “The essential concept of

contributory negligence is carelessness.” |Id. Here, Rascher's own



evidence was as follows: He was riding his bike at approximately 19 miles
per hour on an overcast day with no lights or reflectors (J.A. at118:1-4, 18-
21); the roads were wet (J.A. at 117:17-19); it was possibly misting (J.A. at
117:20-22); he saw Friend’s minivan stopped ahead, waiting to turn left
(J.A. at 96:22, 121:8-16); he assumed that Friend was going to make a left
turn (J.A. at 121:17-21); he did not change his speed or direction even
though he assumed Friend was waiting to make a left turmn (J.A. at 121:22,
122:1-4); he did not know what Friend saw or did not see while she was
stopped (J.A. at 125:14-21); despite observing Friend's vehicle and
assuming that she was going to turn left, Racher looked down at his
speedometer (J.A. at 97:12-13); he did not look back again until Friend's
vehicle was almost all of the way through her left turn (J.A. at 122:15-18)
and was three to five feet in front of him in the right lane (J.A. at 103:10-14;
104: 15-16, 122:15-21); he tried to swerve to the left but there was not
enough time (J.A. at 122:22, 123:1-2); he hit the back passenger side of
Friend’s minivan (J.A. at 123:3-6); and Rascher told Friend after the

accident that he looked down and did not see her (J.A. at 44).



Pursuant to Section 46.2-800 of the Code of Virginia," Rascher was
under the same duties as a driver of a motor vehicle. On cross-
examination at trial, he testified that a bicyclist, in fact, must operate his
bicycle more defensively than the driver of a motor vehicle. (J.A. at 126:3-
6.) Yet, he further testified that he failed to change his direction or speed
“[blecause [he] had the right of way and [he] believed she was . . . stopped
when [he] was looking at her and . . . [he] didn’t think anything of it.” (J.A.
at127:17-22, 128:1-4.)

The fact that Rascher initially observed Friend’'s vehicle does not

satisfy his duty to keep a proper lockout. In Branson v. Wise, 206 Va. 139,

142 S.E.2d 582 (1965), the Supreme Court of Virginia concluded that the
plaintiff was guilty of contributory negligence when she had the right of way,
observed the defendant’s vehicle, and assumed that the defendant would
stop and yield the right of way. The plaintiff was driving a motor vehicle on
a through street when the defendant drove her vehicle into the plaintiff's

lane of travel from an intersecting street. In her testimony, the plaintiff

' Section 46.2-800 of the Code of Virginia states, in relevant part: “Every
person riding a bicycle, electric personal assistive mobility device, electric
power-assisted bicycle, moped, or an animal or driving an animal on a
highway shall be subject to the provisions of this chapter and shall have all
of the rights and duties applicable to the driver of a vehicle, unless the
context of the provision clearly indicates otherwise.”
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admitted that she had seen the defendant’s vehicle prior to the accident but
“never dream{ed] that [the defendant] would come on into [her].” Id. at 141,

142 S.E.2d at 583. The Court held that;

In the present case the substance of the plaintiff's own
testimony is that because she was on a "through street" and
"knew" that she had the right of way, she assumed the other
vehicle would stop and "really wasn't paying too much attention
to" it. In this situation, it cannot be said that the failure of the
defendant, Mrs. Branson, to yield the right of way to the plaintiff,
or stop, was the sole proximate cause of the collision, because
it likewise appears that the plaintiff, Mrs. Wise, was guilty of
concurring negligence in not exercising ordinary care to keep a
reasonable lookout.

Id. at 142, 142 S.E.2d at 584. The judgment for the plaintiff was reversed,
the verdict was set aside, and final judgment was entered for the
defendant.

Rascher similarly failed to exercise ordinary care to keep a
reasonable lookout. Despite seeing that Friend was about to turn left and
despite recognizing the need to ride his bicycle defensively, he took his
eyes off the road and off Friend’s vehicle to look down at his speedometer.
Although Rascher claimed that he looked down for “about a half second to
a second” (J.A. at 102:7-10), that time estimate is contradicted by his

further testimony that, in the time that he was looking down, Friend was
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able to move from a complete stop, cross multiple lanes of travel, and
nearly complete the left turn (J.A. at 122:15-18).

Relying on Butler v. Yates, 222 Va. 550, 281 S.E.2d 905 (1981),

Rascher claims that his failure to continue to observe Friend’s vehicle was
not negligent because he was under no obligation to keep a continuous
lookout. That case, however, is distinguishable on its facts. The plaintiff in
Butler was driving a vehicle in the right lane of westbound Route 50 in
Clarke County, Virginia when the defendant pulled out from a paved
crossover and into the plaintiff's path. The plaintiff testified that he did not
see the other vehicle until it was already moving into the left westbound
lane of Route 50. At that time, he estimated that the vehicle was
approximately 100 feet in front of him and that he immediately applied his
brakes. Given those factual circumstances, the Court found that:

Butler had no obligation to continuously watch the unidentified

road or the eastbound lanes of Route 50 for vehicles which

might dart across the paved crossover into his lane of travel.

While Butler failed to see Yates’ car until it began entering the

left-hand westbound lane, reasonable persons could differ on

whether Butler should have observed the Yates vehicle sooner.
Id. at 554, 281 S.E.2d at 907. The Court went on to contrast the facts of

Butler with those of Branson:

In Branson, the plaintiff, although conscious of the defendant’s
car, assumed the defendant would stop, did not pay “too much
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attention” to defendant’s vehicle, and failed to realize the
defendant’s vehicle was not going to vyield until she “was
practically on top of me.” . . . . No such evidence exists in the
instant case; there is nothing in the record which indicates that
Butler was aware or should have been aware that Yates was
going to traverse the intersection.
Id. at 554-55, 281 S.E.2d at 907 (quoting Branson, 206 Va. at 141, 142
S.E.2d at 583-84). The facts of the present case are closely aligned to
those in Butler: Rascher observed Friend’s vehicle, assumed that she was
not going to turn in front of him (J.A. at 102:4-6), and failed to realize that
Friend was not yielding until her vehicle was approximately three to five
feet in front of him. Just as the Court concluded that the Branson plaintiff
“did not take reasonable measures to avoid a potential collision,” Butler,
222 Va. at 554, 281 S.E.2d at 907, Rascher failed to take reasonable

measures in this situation to avoid the collision.

The Plaintiff also cites Phillips v. Stewart, 207 Va. 214, 148 S.E.2d

784 (1966), to support his claim that he kept a proper lookout despite failing
to look ahead and failing to see Friend’s vehicle move from a complete stop
and cross in front of him. However, Phillips, like Butler, is also
distinguishable. The plaintiff in Phillips was a pedestrian who was struck
while in a crosswalk. When the plaintiff first entered the crosswalk, traffic

from one direction stopped to permit him to pass. When the plaintiff
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reached the middle of the crosswalk, he observed the defendant’s vehicle
approximately 140 feet away, approaching from the direction opposite the
stopped vehicles. The plaintiff believed the defendant would stop for him,
so he continued in the crosswalk, where he was struck by the defendant.
The Court held that the issue of contributory negligence was a jury question
and that the trial court erred in striking the plaintiff's evidence. In reaching
that conclusion, the Court stated:
In situations like the one before us, involving the rights
and duties of pedestrians vis-a-vis the operators of motor
vehicles, we have adopted and observed the following rule:
“The question as to whether a pedestrian, who is struck
by an automobile or other motor vehicle, at or near a regular
street crossing, or at a place customarily used as a crossing,
exercised proper care, or has been guilty of contributory
negligence which will defeat his recovery for injuries sustained

by such collision, is almost invariably one for the jury.” Danner
v. Cunningham, 194 Va. 142, 146-147, 72 S.E.2d 354,

Phillips, 207 Va. at 217, 148 S.E.2d at 786-87.

The Court’s opinion in Phillips makes it very clear that the decision
was based upon principles specific to instances when a pedestrian is struck
by a motor vehicle. Rascher, as a bicyclist, had the same duties as a
motor vehicle. Standards and principles applied to pedestrians, therefore,

have no applicability to Rascher.
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The Court’s decision in Gammon v. Hyde, 199 Va. 918, 103 S.E.2d

221 (1958), is also not controlling. The plaintiff in that case was a
passenger in the vehicle driven by defendant Gammon. Gammon had the
right of way as he approached an intersection; defendant Gunter, who was
driving on the cross street, had a stop sign. Gunter testified that he came
to a complete stopped, checked for traffic in both directions, and then,
seeing no vehicles, moved forward into the intersection. Gammon claimed
that he saw the defendant’s truck from about 200 feet away and that he
observed the truck come to a stop. He further testified that he “judged
[Gunter] was going to stand there until [he] got out of the way,” that he then
stepped on the gas to get out of Gunter's way, and that the defendant
“popped up in front of [him]” just before he reached the intersection. A jury
verdict was entered for the plaintiff against both defendants, and Gammon
appealed on the basis that the verdict and judgment were contrary to the
law and evidence. The Supreme Court of Virginia, although remanding the
case for a new trial due to other error, found that the jury’s verdict was
supported by the evidence. Rascher attempts to analogize the facts of the
present case to those of Gammon. While Gammon did not observe the
truck from the time he first saw the vehicle until moments before impact,

that case does not present the same factual scenario as the case at bar.
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Rascher did not simply see Friend’s vehicle and then fail to notice it
moving, as in Gammon. Instead, Rascher saw Friend’s vehicle and then
looked down so that he would be unable to see anything in front of him.
Rascher is contributorily negligent as a matter of law because he
intentionally placed himself in a position where he would be unable to
observe anything that occurred in front of him and stayed in that position
long enough for Friend to move from a complete stop and nearly complete
a left turn. Had Rascher merely kept his eyes on the road, knowing that
Friend intended to turn left, he would have seen Friend’s vehicle move and
would have had sufficient time to avoid a collision.

Rascher has failed to distinguish this case from Branson, and the
same result should be applied in both instances. Rascher claims that the
present case is unlike the facts presented in Branson merely because
Friend’s vehicle was stopped when Rascher noticed it. That fact is not
determinative of the outcome and did not justify Rascher taking his eyes off
the road completely for the length of time it would take Friend to move from
a complete stop, cross multiple lanes of travel directly in front of Rascher,
and nearly complete her left turn into the school bus loop. Based on the
applicable caselaw, Rascher was contributorily negligent as a matter of

law, and the trial court properly granted Friend’s motion to strike.
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B. RASCHER’S FAILURE TO MAINTAIN A PROPER LOOKOUT WAS
A PROXIMATE CAUSE OF THE ACCIDENT.

The Honorable Herman A. Whisenant, Jr. correctly concluded that
Rascher’s contributory negligence was a proximate cause of the accident.

Although Rascher cites to Karim v. Grover, 235 Va. 550, 369 S.E.2d 185

(1988), that reliance is misplaced. The question in that case was whether
the fourteen-year-old plaintiff's failure to use a headlamp on his bicycle at
around 7:00 a.m., in violation of Section 46.1-263 of the Code of Virginia,
made him contributorily negligent when an approaching dump truck turned
left in front of him and the plaintiff struck the dump truck. No further actions
of contributory negligence were alleged. The plaintiff testified that he saw
the dump truck when it was approximately 200 feet away, nearing an
intersection; the plaintiff continued to approach the intersection when the
dump truck “suddenly . . . made a left turn”; there was no time to avoid the
accident. Id. at 552, 369 S.E.2d at 186. The Court held that “a fact finder
reasonably could conclude that [the defendant] saw or should have seen
[the plaintifff from the same distance” and that, °[i]lf, under these
circumstances, [the defendant] turned into [the plaintiff's] lane of travel, a
jury reasonably could conclude that [the defendant’s] negligence was the

proximate cause of [the plaintiff’s] injuries.” Id. at 554, 369 S.E.2d at 187.
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That case is entirely distinguishable from the facts of this matter.
There was no evidence in Karim that the plaintiff ever looked away from the
dump truck. The sole question was whether the plaintiff was contributorily
negligent as a matter of law for failing to equip his bicycle with a headlamp;
there was no allegation that the plaintiff had failed to keep a reasonable
lookout. There was no issue, as there is in this case, of whether the
plaintiff could have avoided the accident had he been paying proper
attention and not taken his eyes off the road.

The evidence at trial was that Rascher was approximately fifty (50)
feet from Friend’s vehicle when he chose to take his eyes off the road. At
the time of the accident, Friend’'s vehicle had nearly completed her turn and
only part of her vehicle remained in Rascher’s lane of travel. Had he not
taken his eyes off the road, he would have seen Friend’s vehicle begin to
move and would have had time to brake and/or move into the adjacent
lane, thereby avoiding the accident entirely. None of Rascher’s evidence
or any reasonable inference therefrom contradicts the trial court’s
conclusion that, had Rascher maintained a proper lookout, the accident
could have been avoided. This finding is supported by the decision in
Branson, where the Court concluded that the plaintiff's contributory

negligence barred her recovery because she failed to maintain a proper
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lookout after first observing the defendant’s vehicle until moments before
impact.

V. CONCLUSION

The trial court properly granted Cathleen Friend’s motion to strike.
Rascher failed to act as a reasonable person would have acted for his own
safety under the circumstances, and was, therefore, contributorily
negligent. He failed to exercise ordinary care to keep a proper lookout
when he took his eyes off the road and did not take reasonable measures
to avoid a potential collision. Although Rascher assumed that Friend was
going to make a left turn, instead of maintaining a proper lookout, he took
his eyes off the road. By the time Rascher looked up again, Friend’s
vehicle was three (3) to five (5) feet in front of him. Under these
circumstances, the motion to strike was properly granted, and the
Defendant/Appellee, Cathleen Friend, respectfully requests that the ruling

of the trial court be affirmed.
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