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BRIEF OF APPELLEE

To the Honorable Chief Justice and the Associate Justices of
the Supreme Court of Virginia:

The Appellees, Kecoughtan Housing Company, Ltd.
(“Kecoughtan”) and Abbitt Management, Inc. (“Abbitt” and collectively
referred herein as the “Appellees”) respectfully file the following
Appellee Brief.

Statement of Material Proceedings Below

The Appellant, William M. Sales (“Sales”) initiated this action
through the filing of a Complaint on April 3, 2008 in the Circuit Court
for the City of Hampton. The Appellees filed a demurrer seeking
dismissal of all claims. The trial court sustained the demurrer and
granted Sales leave to amend his Complaint. Sales then filed his
First Amended Complaint on or about June 24, 2008 to which the
Appellees filed a second demurrer. Briefs were submitted and the
matter was heard before the Honorable Louis Lerner on October 2,
2008. By Order dated October 15, 2008 the trial court sustained the
Appellees’ demurrer and dismissed the Amended Complaint with
prejudice. Sales then filed his Notice of Appeal assigning error to the
trial court’s decision sustaining the demurrer by the Order dated

October 15, 2008.
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Statement of Facts

Insomuch as this matter was decided on demurrer, there are no
facts which the Appellees have put forth in any other responsive
pleading. For purposes of this Brief in Opposition, Appellees agree
that Sales entered into a lease on April 14, 2006.

Questions Presented

1)  Was the trial court correct in sustaining the demurrer to Count |
when the Appellant failed to allege that his injuries resulted from the
landlord’s repairs and not a pre-existing condition that the landlord
failed to repair?
2)  Was the trial court correct in sustaining the demurrer to Count Il
and lll when the Appellant failed to allege a misrepresentation of

present, known fact?

Law and Argument

I THE APPELLANT FAILED TO ALLEGE THAT THE
LANDLORD’S REPAIRS RESULTED IN A DANGEROUS
CONDITION.

There is no allegation that Abbitt’s repairs resulted in a

defective condition. Rather, the Appellant alleges in his First

Amended Complaint that Abbitt failed to make the repairs in a
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reasonable manner “resulting in the continued growth and spread of
mold in the Property.” JA at 42. The Appellant further alleges that
Abbitt’s repairs did “nothing to remedy the Property’s mold problem”
and that the “mold grew through the paint and continued to spread.”
JA at 42. There is no allegation that a defective condition resulted
from Abbitt’s repairs. Instead, the Appellant alleges that the repairs
were insufficient to remedy a pre-existing problem and that the mold
continued growing. Within this appeal, the Appellant asks this Court
to reverse and overturn over eighty years of state precedent on this
discrete issue of landlord liability.

Within its First Amended Complaint, the Appellant cites the

case of Tugman v. Riverside & Dan River Cotton Mills, 144 Va. 473,

132 S.E. 179 (1926) in claiming that Abbitt had a duty of reasonable
care in performing its repairs. JA at 41. The case of Tugman
concerned a young child that fell into a hole dug by the landlord on
the leased property. The injury was thus caused by the affirmative
act of the landlord digging the hole that did not previously exist. In
evaluating the landlord’s liability, this Court stated that “[t]he liability of
the defendant does not grow out of any act of the defendant as

landlord, whether of omission or commission, but out of a positive act
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of negligence on its part, resulting in the injury complained of.” Id. at
478, 132 S.E. at 180. in citing British Ruling Cases, this Court held
that “[ijln 16 R.C.L., p. 1066, sec. 587, it is said: ‘If, while actually
engaged in making repairs, the lessor, by himself or his servants,
creates a danger on or about the premises, and a third person is
injured in consequence, the lessor is, of course, liable.” Id.
(emphasis added). Thus, the landlord’s liability is “for the affirmative
wrong in creating a dangerous condition.” Id. at 479, 132 S.E. at 180.
Therefore, even the case of Tugman provides that the landlord’s
liability is confined to having created a new, dangerous condition
through making repairs that did not previously exist. The Appellant
has not alleged that the repairs caused his injury, but has instead
alleged simply that Abbitt failed to remediate the problem.

This matter was dismissed on demurrer, and as such, the trial
court was to accept as true all allegations made in the First Amended

Complaint. W.S. Carnes, Inc. v. Board of Supervisors, 252 Va. 377,

384, 478 S.E.2d 295, 300 (1996). Even accepting as true the
Appellant’s allegation that Abbitt did not exercise reasonable care in
attempting to remediate the mold condition (JA at 42), the Appellant

still fails to allege that any defective condition resulted from those
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negligent repairs. The Appellant alleges that the repairs performed
by Abbitt “improperly” or “insufficiently” remediated the mold. JA at
42. Since this Court’s holding in Tugman, this Court has consistently
refused to hold landlord’s liable for injuries caused by pre-existing
conditions that a landlord failed to repair.

In Oliver v. Cashin, 192 Va. 540, 65 S.E.2d 571 (1951), a two-

step staircase providing access to an apartment building stood loose,
not secured to the ground or the building. 1d. at 543, 65 S.E.2d at
572. The landlord nailed the staircase to the building, but the
staircase wore loose again, returning it to its previous defective state.
Id. at 544, 65 S.E.2d at 573. The court held that the loose condition
of the stairs was the “real cause” of the plaintiff’s injury, and hot the
positive act of nailing the staircase to the building. 1d. The Court
noted in Oliver that “[a]t the time of the accident the steps were
structurally the same as they were at the beginning of the tenancy.”
Id. at 545, 65 S.E.2d at 573. In the instant case, the Appellant has
alleged that the mold continued to grow and that the mold condition of
the property remained the same after Abbitt’s repair attempts. This

mirrors exactly with the landlord in Qliver having failed to repair the
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stair case with the stairs remaining in the same loose condition from
the beginning of the tenancy.

Similarly, in Luedtke v. Phillips, 190 Va. 207, 56 S.E.2d 80

(1949), the landlord installed a cabinet in an apartment, before the
plaintiff moved in, that subsequently fell off the wall and injured her.
190 Va. at 207-08, 56 S.E.2d at 81. The court noted that the defect
in the cabinet did not result from the landlord’s affirmative act of
negligence committed by the landlord while the plaintiff possessed
the apartment, nor was the landlord guilty of any fraud or
concealment. Id. at 210, 56 S.E.2d at 82. Thus, the landlord was not
liable for the plaintiff's injuries. Id. at 212, 56 S.E.2d at 83.

Since Tugman and its progeny through Oliver and Luedtke, the

Court again re-affirmed its earlier holdings in Oden v. South Norfolk

Redevelopment & Housing Authority, 203 Va. 638, 125 S.E.2d 843

(1962). The basis for the plaintiff's claim in Oden was that her
shower was leaking water down into the kitchen as a result of
inadequate caulking around the shower stall. The landlord came to
the property and put in a caulking substance around the edges of the
stall. Later, the plaintiff was injured when she slipped on water in her

kitchen floor that had leaked down from the shower. The plaintiff
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claimed that the landlord was negligent in the manner in which the
repairs were made. At trial, the court struck the plaintiff's evidence
and entered judgment in favor of the defendant-landlord.

In Oden this Court declined to accept a change in the rule of
law just as the Appellant proposes in this case. The Court was clear

in holding as follows:

The plaintiff concedes that the law in Virginia is as laid down in
the Oliver, Luedtke and Tugman cases, supra. But she urges
us to extend the rulings of those cases to encompass the
doctrine recognized in Massachusetts in the cases of Connery
v. Cass, 277 Mass. 545, 179 N.E. 164 and Shute v. Bills, et al.,
191 Mass. 433, 78 N.E. 96. In these latter cases, the Supreme
Judicial Court of Massachusetis held that proof that repairs
were ineffectually made by a landlord was sulfficient to justify an
inference of negligence in the making of such repairs.

We are unwilling to overturn what has been recognized and
relied upon as the law in this Commonwealth, formulated after
long experience and based upon sound principles, in favor of a
doctrine which, in practical effect, would make the landlord
almost an insurer of his tenant's safety.

We think the better rule is that shared by Virginia with most of
her sister states, i.e., that the liability of the landlord, in a
situation such as the one before us, rests upon proof of his
failure to use reasonable care in making repairs, rather than
upon the mere fact, standing alone, that after the repairs are
made there yet may remain a defect in the premises.

Id. at 640, 125 S.E.2d at 845. As such, the Court affirmed the trial

court’s decision striking the plaintiff's evidence. As late as 1987, this

Court has affirmed this long-standing rule of law in holding that “[i]n
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order to recover against the landlord for injuries arising from a
defective condition resulting from the repairs, the tenant has the
burden of proving that the landlord failed to use reasonable care. The
mere fact that a defect remained after the work was done is not alone

sufficient.” Kesler v. Allen, 233 Va. 130, 353 S.E.2d 777 (1987)

(citing Oden, 203 Va. at 640, 125 S.E.2d at 845). In this case, it is
alleged that the defective condition remained after the repairs were
made just as in Oden. There can be no liability to the landlord as a
matter of law unless the landlord’s repairs created a dangerous
condition that did not previously exist. As such, the trial court was
correct in sustaining Abbitt’s demurrer because the Appellant failed to
state a cause of action upon which relief may be granted.

It is also important to note that this Court has held that a
concealed defect must be known to the landlord but not to the tenant
to hold the landlord liable for resulting injuries. Luedtke, 190 Va. at

211,56 S.E.2d at 82; see also Caudill v. Gibson Fuel Co., 185 Va.

233, 239, 38 S.E.2d 465, 468—69 (1946). In Caudill, the tenant knew
of defects in their porch sills and thus, the court refused to hold the
landlord liable for the tenant’s resulting injuries based on a

concealment theory. 185 Va. at 239, 38 S.E. 2d at 468-69. Where
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exclusive possession is transferred to the tenant, in absence of the
landlord’s concealment or fraud as to some defect in the premises,
known to the landlord and unknown to the tenant, the tenant assumes
all risk of personal injury from the defect. Luedtke, 190 Va. at 211, 56
S.E.2d at 82 (quoting Caudill, 185 Va. at 239-240, 38 S.E. 2d at 469).
Just as in Luedtke, Sales has not alleged that Abbitt or Kecoughtan
actually knew that mold continued to grow after the walls were
painted. Furthermore, Sales admits that the continued growth was
predictable. JA at 42. Thus, Sales did not sufficiently allege that the
defect was known to Abbitt and Kecoughtan but not to him.

In support of his arguments, the Appellant cites the case of

Holland v. Shively, 243 Va. 308, 415 S.E.2d 222 (1992) claiming that

Virginia acknowledges a separate cause of action for “defective
repair.” In Hollangd, the tenants had discussed with the landlord the
need for repairing the rotten decking leading into the trailer and the
loose cinder blocks which led to the porch. At the time of entering
into the iease, the landlord promised to make the repairs and hire a
contractor to build an addition. Upon taking possession, the landlord
hired a contractor to begin constructing the rear addition. In order to

construct the addition, the contractor removed the rear door and
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nailed a plywood board across. At this stage of the construction, the
front door was the only access into the trailer. During this time, the
landlord removed the rotten portions of the porch leading into the
front door. Thus, only the cinder blocks were left leading into the
front door. The plaintiff was leaving for work one morning when she
stepped out onto the cinder blocks which became loose and fell.

The Holland case is a curious decision given this Court’s
previous rulings described above. The plaintiff’s injury was caused
by falling over the loose cinder blocks; however, the landlord had not
performed any repairs to the cinder blocks. The landlord in Holland
had begun repairing the porch by removing the rotten deck boards,
but had not touched the cinder blocks. Nonetheless, the court found
that reasonable minds could differ as to whether the landlord acted
reasonably in making the repairs and the case was remanded for
trial. The difference in Holland is that when the contractor boarded
up the rear exit, and then removed the wooden decking, a dangerous
condition was created by virtue of the loose cinder blocks being the
only access into the home. It was this negligent act upon which the

plaintiff could proceed with her claim.
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In this case, the authority is clear and long-standing that a
landlord cannot be held liable for a pre-existing condition after
attempting to make repairs. In Virginia, a landiord can only be made
liable where his repairs created a new, dangerous condition that did
not pre-exist. Here, the First Amended Complaint is clear in alleging
that Abbitt’s efforts failed to remediate the mold and that the mold
continued to grow. There is no new defective condition alleged to
have resulted from Abbitt's repairs. As such, the trial court’s decision
sustaining the demurrer to Count | should be affirmed.

. THE APPELLANT FAILED TO ALLEGE A
MISREPRESENTATION OF FACT TO MAINTAIN HIS
ACTION FOR FRAUD UNDER COUNTS Il AND Iil.

The allegations supporting Counts Il and Il of the Appellant’s
First Amended Complaint contain no allegation that Abbitt knew the
mold was continuing to grow or that Abbitt knew that the property was
not safe for habitation. Instead, the Appellant supports his claims for
fraud with the following allegations:

a. “Abbitt and Kecoughtan knew, or should have
known, of the dangers associated with improperly and/or
insufficiently repairing moldy portions of an inhabited
dwelling. Despite this knowledge, Abbiit, acting as the
agent of Kecoughtan, repeatedly represented to Sales
that the Property was safe for habitation and that the mold

problem had been remediated.” JA at 42 (emphasis
added).
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b. “Relying upon the representations of Abbitt that the
Property was safe for habitation, Sales continued to
reside in the Property and make rental payments
pursuant to the terms of the Rental Agreement.” JA at 43
(emphasis added).

c.  “Upon information and belief, Kecoughtan and
Abbitt knew that the Repairs were insufficient, and they
misrepresented to Sales that they were adequate for the
purpose and with the intent of inducing Sales to continue
his tenancy in the Property.” JA at 44 (emphasis added).
Simply put, the Appellant fails to allege that Abbitt misrepresented a
present fact. Fraud may not be predicated upon expressions of

opinion, unfulfilled promises, or statements as to future events.

McMillon v. Dryvit Sys.. Inc., 262 Va. 463, 470-71, 552 S.E.2d 364,

368 (2001); Elliot v. Store Shop, Inc., 238 Va. 237, 245, 384 S.E.2d

752, 756 (1989); Patrick v. Summers, 235 Va. 452, 454, 369 S.E.2d

162, 164 (1988). Representations that the repairs were adequate
and that the apartment was safe for habitation are matters of opinion,
not statements of fact.

The allegations that Abbitt knew the property was not safe and
that the mold “*had been remediated” are expressions of opinion, not
actionable as fraud. In McMillon, the plaintiff-homeowner brought suit
against a stucco manufacturer alleging that the manufacturer

committed fraud when it either knew, or should have known, that its
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stucco was defective and failed to disclose these defects, and made
material misrepresentations in its advertising. The plaintiffs claimed
that the manufacturer misrepresented the “performance
characteristics” for its stucco. This Court affirmed the trial court’s
decision granting the manufacturer’'s demurrer to the plaintiff’s fraud
claims on the grounds that the alleged misrepresentations amounted
to expressions of opinion and not statements of material fact.
McMillon, 262 Va. at 471, 552 S.E.2d at 368 (“we hold that the
alleged misrepresentations identified by the McMillons, when taken in
context, are merely statements of opinion about how Dryvit's EIFS
would perform in the future if utilized in constructing a home.”). The
Court found that “[tlhe mere expression of an opinion, however strong
and positive the language may be, is no fraud.” Id. “Statements
which are vague and indefinite in their nature and terms, or are
merely loose, conjectural or exaggerated, go for nothing, though they
may not be true, for a [person] is not justified in placing reliance upon
them.” Id.

The Appeliant does not allege that Abbitt had actual knowledge
that a mold condition existed on the date that Abbitt painted the walls.

The Appellant also does not allege that the painting was done with
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the intent to mislead him. Instead, the Appellant merely alleges that
Abbitt “knew, or should have known, that the efforts allegedly exerted
at the Property were totally insufficient to eliminate the mold
problem.” JA at 44. In order to sufficiently plead his fraud claims, the
Appellant would have to allege that the representations made by
Abbitt were (1) related to the mold growing after the repairs were
made and (2) that the repairs were made after Abbitt actually knew
that the mold continued to grow. The Appellant has not alleged that
Abbitt knew that the mold continued to grow when making its
representations.

Furthermore, Sales has not alleged that the mold in existence
at the time the repairs were made (i.e., the pre-existing defect)
caused his injuries. Rather, Sales states that mold continued to grow
and spread after Abbitt painted. Sales further states that he did not
suffer injury or damage until six months later. JA at 43.

Finally, Sales’ claim for constructive fraud under Count Hll is
offered as an alternative count should the trier of fact find that Abbitt’s
representations were innocently or negligently made. In Virginia law,
a plaintiff must allege causation in pleading actual and constructive

fraud. Virginia law also requires representations to be about pre-
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existing facts for both actual and constructive fraud. See McMillion,

262 Va. at 471, 552 S.E.2d at 368; Elliot, 238 Va. at 244-45, 384
S.E.2d at 756; Patrick, 235 Va. at 454, 369 S.E.2d at 164. Thus,
Abbitt's and Kecoughtan’s arguments against Count |l — actual fraud
apply equally to Count Il — constructive fraud. The trial court was
therefore correct in sustaining the Demurrer to Counts |l and 1l and
dismissing this action with prejudice.
Conclusion

A landlord cannot be held liable where he endeavors to repair a
pre-existing condition and fails to do so. The landlord can only be
found liable where his repair creates a new, dangerous condition that
causes the tenant’s injury. In this case, Abbitt is alleged to have
failed in attempting to remediate the mold and the mold continued
growing. There is no defective condition that is alleged to have been
created by Abbitt’s repairs. As such, the trial court was correct in

sustaining the demurrer and dismissing this action with prejudice.

461289 15



Respectfully submitted,
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Counsel for Appellee
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