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BRIEF FOR THE COMMONWEALTH

Virginia Attorney General Kenneth T. Cuccinelli, I, on behalf of the

Commonwealth of Virginia, submits this Brief.
INTRODUCTION

The defendant urges upon this Court an extraordinarily expansive
view of the Confrontation Clause that is neither justified by the history of the
Clause nor the United States Supreme Court’s recent decisions interpreting
the Clause. In his view, any person who is involved in a forensic test
becomes a “witness” against the defendant and must be produced at trial.
The Confrontation Clause, however, applies only to witnesses against a
defendant, not to all persons involved in forensic tests. The defendant’s
argument is contrary to the position taken by the overwhelming majority of
courts and must be rejected. As the Court explained in Melendez-Diaz v.
Massachusetts, 129 S. Ct. 2527, 2532 n.1 (2009), not “everyone who laid
hands on the evidence must be called.”

QUESTIONS PRESENTED

Is the Confrontation Clause satisfied when the forensic analyst who

performed the test and who signed the certificate of analysis testifies, or

must all persons who were involved in the testing process also be called as

witnesses?



STATEMENT OF THE CASE

Miguel Angel Aguilar was charged in the City of Alexandria with rape,
robbery, displaying a firearm while committing robbery, and object sexual
penetration. Tr. 01/16/2008 at 7-8.

Before the defendant’s bench trial, the prosecution filed a Notice of
Intent to Offer Evidence of DNA Comparison, in accord with Virginia Code
§ 19.2-270.5. The police filed several documents in the clerk's office,
including a certificate of analysis, all signed by “Nathan E. Himes, Forensic
Scientist.” The certificate stated that it was “340 trillion times more likely to
be observed if [the DNA sample] originated from [the victim] and M. Aguilar
than if it originated from [the victim] and an unknown individual in the
Hispanic population.” Notice filed October 19, 2007.

At trial, the defendant objected to the admission of certificates of
analysis, arguing that other “analysts” worked on the project and the
absence of these “analysts” violated the defendant’s right to confront
witnesses against him. Tr. 01/16/08 at 260. The trial court overruled the
objection. /d. at 262.

Aguilar was convicted and sentenced to serve a total of 88 years in

prison, with 45 years suspended. Tr. 02/21/08 at 25-26.



The Court of Appeals of Virginia denied the petition for appeal. In an
unpublished per curiam order, on the Confrontation Clause issue, the court
concluded that Magruder v. Virginia, 275 Va. 283, 657 S.E.2d 113 (2008),
was controlling and that the procedure in Virginia Code § 19.2-187.1
adequately safeguarded the defendant's right to confront witnesses.
Aguilar v. Commonwealth, Record No. 0686-08-4 (September 5, 2008).

This Court, by unpublished order, refused the defendant's appeal on
July 22, 2009, Record No. 082564

The defendant sought certiorari. On January 25, 2010, the United
States Supreme Court remanded the case in light of its decision in
Melendez-Diaz, 129 S. Ct. 2527.

STATEMENT OF FACTS

In November of 2006, the victim, Elizabeth Arnez, was working alone
as the night teller at Burke & Herbert Bank in Alexandria, Virginia. Tr.
01/16/08 at 88-89. The night teller typically works alone and handles
deposits at the night teller's window from 4:00 p.m. to 7:00 p.m. /d. at 90.
The lobby is closed at that time, and the doors are locked. /d. at 27-28.
While counting money, Arnez heard footsteps behind her. /d. at 93. When
she turned around, she saw a man pointing a gun at her. /d. at 93. A hood

covered the gunman’s face. /d. at 93-94. The gunman ordered her to



place money in a plastic bag. She complied. /d. at 95. He also ordered
her to open the vault, and she again complied. /d. at 95. At one point, the
gunman used the word “abre,” Spanish for “open.” Id. at 97. He took
approximately $20,000 from the vault. /d. at 96.

The gunman then forced Arnez into the women'’s bathroom. /d. at 99.
He pulled her pants down as she begged him not to hurt her. /d. at 101,
She testified that she “felt his penis enter my vagina and he pushed three
times.” /d. at 102. The gunman then inserted his finger into her vagina. /d.
at 102. He left soon afterwards. /d. at 104. She then called the police.
During the assault, Arnez suffered bruises and contusions on her right
elbow and right forearm, two scratches on her right thigh, as well as
abrasions below the vaginal opening. /d. at 158, 160. A sexual assault
nurse examiner collected vaginal swabs from the victim and also swabbed
the scratches on her right thigh. /d. at 161-62.

Following the defendant’s arrest, the police searched his apartment
and recovered a gun. /d. at 281. The victim identified this gun as one that
looked like the one used by her assailant. /d. at 108-09.

Burke & Herbert had contracted with a firm called Executive Choice
to clean the bank’s branches. /d. at 25. Executive Choice had received

one or more master keys for the various branches. /d. 42, 53. The



defendant and his brother were both employed by Executive Choice for
four or five years, and they received a master key for Burke & Herbert
during this time. /d. at 25-26, 48, 53. The defendant's employment with
Executive Choice ended in the summer of 2006. /d. at 55. When the
police examined the bank doors after the robbery, they found no sign of
forced entry. /d. at 181.

At trial, Nathan Himes, a forensic scientist with the Virginia
Department of Forensic Science, was qualified as an expert on DNA
analysis. /d. at 212, 219. Himes testified that the samples recovered from
the victim were first subjected to a screening test to determine whether any
seminal fluid was present. /d. at 224, 250. Some initial testing was done
by another examiner, Catherine Columbo, under Himes’ direct supervision.
Id. at 225, 226, 251. Himes physically observed the test being performed.
Id. at 227. No seminal fluid was found on the vaginal cervical sample, but
the sample from the victim’'s thigh yielded DNA evidence. /d. at 228-29.
The defendant’s brother was eliminated as a contributor. /d. at 232. Himes
testified concerning the probability of a match between the defendant and
the sample recovered from the victim, and the certificate of analysis was

admitted into evidence. /d. at 233, 236.



A "PCR/STR" technician assisted Himes with several aspects of the
testing process. /d. at 253-54. Himes explained that once he does the
initial processing and preparation of the sample, the technician runs the
machine or robot that begins the “DNA analysis take-out process.” /d. at
254. Himes actually places the samples on the robot, and the technician
operates the robot. /d. The robot pulls the DNA out of the cell and
amplifies it. /d. at 255. Amplification is “essentially a copying process
where [the forensic personnel] make multiple copies of just the areas of
DNA [they] want to look at.” /d. at 258. The technician then places the
samples on a gel to determine how much amplified DNA is present. /d.
The sample is then returned to the analyst to perform the DNA typing
process. Id. In this instance, the technician was Melanie Morris. /d. at
258-59. After Morris finished her tasks, she returned the sample to Himes.
He placed the sample on a larger gel for analysis of the DNA fragments.
Id. at 255.

STANDARD OF REVIEW

The issue before the Court is an issue of law, which this Court

reviews de novo. Magruder, 275 Va. at 283, 657 S.E.2d at 113, vacated

and remanded sub nom. Briscoe v. Virginia, 130 S. Ct. 1316 (2010).



ARGUMENT
. A PREREQUISITE FOR THE APPLICATION OF THE

CONFRONTATION CLAUSE IS THAT A PERSON TESTIFY LIVE

OR ON PAPER.

The Confrontation Clause provides that the accused has “the right . . .
to be confronted with the witnesses against him.” U.S. Const. amend VI,
The Clause has been incorporated and applies against the States. Pointer
v. Texas, 380 U.S. 400, 403 (1965).

The defendant contends that when an analyst relies on assistance
from other persons within the lab, those other persons become “withesses”
who must be confronted. Def. Br. 11. But the Confrontation Clause does
not require that the prosecution produce all persons who are involved in an
investigation or in forensic testing. Instead, the clause simply requires that
persons who are witnesses, ie., those who convey information to a
factfinder, be confronted. Neither Columbo nor Morris were witnesses in
any traditional sense. By producing as a live witness the person who

performed the analysis and who produced the certificate of analysis, the

prosecution satisfied all that the Confrontation Clause requires.



A. The Confrontation Clause imposes a requirement for
confrontation of witnesses, not a requirement that all
persons with any involvement in a case be produced as
withesses.

The Sixth Amendment provides in relevant part that “[ijn all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted with the
witnesses against him.” U.S. Const. amend. VI (emphasis added). The
experience of the colonies with the British vice-admiralty courts constitutes
one of the principal moving forces for the inclusion of the Confrontation
Clause in the Bill of Rights. Local courts often acquitted colonists charged
with violating laws designed to raise revenue and restrict trade, in spite of
the obvious guilt of the accused. Daniel H. Pollitt, The Right of
Confrontation: Its History and Modern Dress, 8 J. Pus. L. 381, 395-96
(1959). In response, the Crown shifted these trials to the vice-admiralty
courts, where “trials were before judge without jury, and testimony by
depositions was commonplace.” /d. at 397. Such trials, “instituted by
secret informants where adverse evidence was by deposition or given in
private before the judge, reawakened in the colonists the need to assert
what were considered to be the inalienable rights of Englishmen.” /d. See
also Crawford v. Washington, 541 U.S. 36, 47-48 (2004) (discussing

historical backdrop of the Clause).



The precursors to the vice-admiralty courts were the historic treason
trials of England, most notably of Sir Walter Raleigh. Raleigh made a plea
for his accuser, Lord Cobham, to be “brought forth” to make the accusation
in person, but the Crown refused. See also Pollitt, 8 J. Pus. L. at 388 n.26
(quoting 1 & 2 Philip & Mary, c. 10 (1554) and 1 Eliz., c. 1 § XXXVII
(1558)); Crawford, 541 U.S. at 44.

The historical backdrop against which the Clause was enacted does
not support the argument that providing assistance to someone who does
testify triggers the application of the Clause. Rather, the history shows that
when a person actually serves as a witness against a defendant — whether
live or on paper — that person must be produced live and subjected to the
ordeal of cross-examination.

B. The United States Supreme Court’s more recent cases

do not support the contention that persons who assist
a testifying witness, but who do not themselves testify,
must be produced for cross-examination.

The jury in Crawford heard the tape-recorded statement of the
defendant’s wife, a statement she made while being questioned by the
police. 541 U.S. at 38-40. This statement being “testimonial,” it could not
be introduced without affording the defendant an opportunity for a

face-to-face cross-examination. /d. at 68. There was no serious question

that Sylvia Crawford was offering evidence to a factfinder through her

9



statement to the police. The antecedent question presented here —
whether someone who helps a witness prepare a testimonial statement
must also be called to testify — was simply not present. Applying the
defendant’'s expansive Confrontation Clause construct in this case to the
situation in Crawford would require the prosecution not only to produce
Sylvia Crawford but also the person who transcribed her statement.
Crawford never suggested such a thing.

Far from offering the defendant support, Melendez-Diaz undermines
his argument. In Melendez-Diaz, the prosecution introduced three
“certificates of analysis” as evidence against the defendant. 129 S. Ct. at
2531. The certificates showed the results of the forensic analysis
performed on the seized substances. The certificates reported the weight of
the seized bags and stated that the bags “[h]a[ve] been examined with the
following results: The substance was found to contain: Cocaine.” /d. “The
certificates were sworn to before a notary public by analysts at the State
Laboratory Institute of the Massachusetts Department of Public Health[.]’
Id. The Court held such certificates of analysis were “testimonial”’
statements that fell within the scope of the Confrontation Clause. /d. at

2532. The analysts who prepared these certificates clearly functioned as

10



witnesses against the defendant, i.e., they conveyed factual information to
the factfinder about the nature of the substances at issue.

The Court did not hold that persons who do not perform the analysis,
and who do not offer testimony against the defendant through an affidavit,
must be called to the witness stand. To the contrary, the Court, responding
to criticism by the dissenting Justices, stated unambiguously that “we do
not hold, and it is not the case, that anyone whose testimony may be
relevant in establishing the chain of custody, authenticity of the sample, or
accuracy of the testing device, must appear in person as part of the
prosecution’s case.” /d. at 2532 n. 1.

Both the history of the Clause, its plain text, and the guidance the
Court provided in Melendez-Diaz show that the protections of the Clause
extend to “witnesses” — i.e., persons whose testimony is offered against a
defendant in a criminal case. The fact that a person participated in an
investigation or was involved in some way in preparing a forensic sample
for testing does not implicate the Clause if he is not being offered as a
witness against the defendant. In this case, the forensic analyst whose

testimony was offered against the accused testified live. Therefore, no

confrontation violation occurred.

11



At the heart of the defendant’s argument is a conflation of two issues.
One issue is the right to confront witnesses — those who actually offer
evidence to a factfinder. This is what the Confrontation Clause guarantees
when the act of imparting information is “testimonial” in nature. Crawford,
941 U.S. at 68. A separate and distinct issue is whether the prosecution
has met its burden of proving the integrity of the testing process and the
soundness of the conclusions offered by the person who is testifying. That
issue is one of the sufficiency of the evidence having nothing to do with the
constitutional command that persons who are witnesses be produced live
and subjected to cross-examination. In other words, whether evidence
offered by live, in-court testimony is reliable and sufficient to support
conviction is a separate issue from whether the defendant has had a
chance to confront that live witness.

To illustrate, a nurse might take the weight and temperature of a
patient and record the results on the patient’s chart. The doctor relies on
these measurements in reaching the diagnosis. So long as the doctor
testifies live and is subject to cross-examination, confrontation is satisfied.
The defendant can attack the doctor's reliance on the nurse’s

measurements, but that does not render the nurse a witness for

confrontation purposes.

12



As the Court recognized in Melendez-Diaz, 129 S. Ct. at 2532 n. 1,
forensic testing is analogous to chain of custody. In the context of chain of

custody, the

chain of custody is properly established when the

Commonwealth’s evidence provides reasonable assurance that

the sample to be admitted at trial is the same sample, and in

the same condition, as when it was first obtained . . | Thus,

under this standard, the Commonwealth is not required to

eliminate every conceivable possibility of substitution,

alteration, or tampering.
Johnson v. Commonwealth, 259 Va. 654, 678, 529 S.E.2d 769, 783 (2000)
(citation omitted). The same concept applies here. Not every link of the
chain of custody must be produced for the prosecution to meet its burden,
and neither must the prosecution produce every witness who had some
involvement with a forensic sample. To the extent the prosecution fails to
meet its burden of proving the integrity of the testing process, it is a

sufficiency or adequacy of the evidence problem, not a confrontation

problem.” And, of course, no sufficiency claim is at issue in this appeal.

' Furthermore, Justice Thomas, who provided the crucial fifth vote in
Melendez-Diaz, adheres to the view that "the Confrontation Clause is
implicated by extrajudicial statements only insofar as they are contained in
formalized testimonial materials, such as affidavits, depositions, prior
testimony, or confessions." 129 S. Ct. at 2543 (Thomas, J., concurring)
(citation omitted). No formalized statements from Morris or Colombo were
offered at trial and, under this reading of the Clause, the mere participation
of these individuals in the testing process does not implicate the Clause.

13



C. Any error would be harmless.

Assuming that a person becomes a witness for confrontation
purposes merely because of their involvement in forensic testing, any error
would be harmless beyond a reasonable doubt See Thomas v.
Commonwealth, 279 Va. 131, 173-74, 688 S.E.2d 220, 233-34 (2010)
(setting forth standard of harmless error in cases involving constitutional
error). Himes conducted the DNA analysis himself. He testified from
personal knowledge about Colombo's preliminary tests. Tr. 01/16/08 at
226. As for Morris's processing of the sample through the machine, the
defendant does not even attempt to show how, even if Morris had
somehow incorrectly operated the machine, Himes could have misidentified
the defendant’'s DNA or how the defendant's DNA would improperly have
found its way into the typing gel. The defendant has utterly failed to identify
any prejudice. Therefore, not only is the defendant’s Confrontation Clause
theory without foundation, any error would be harmless.

Il. PERSUASIVE AUTHORITY SUPPORTS THE COMMONWEALTH’S
ARGUMENT THAT NO CONFRONTATION VIOLATION

OCCURRED HERE.
Courts have addressed the issue of who must testify, in the forensic
science context, to satisfy confrontation. There are several basic

scenarios: (1) a substitute testifies in the place of the forensic scientist who

14



performed the underlying analysis, but the conclusions of the original
analyst are offered to the factfinder; (2) several analysts contributed
analytical elements to the ultimate conclusion, but only one witness
testifies; and (3) the person who performed the analysis regarding the DNA
match testifies live, but persons who assisted the analyst do not. With
respect to issue (1), courts have diverged. The defendant attempts to
frame the issue as falling under rubric (1) above. In fact, the present case
falls under rubric (3). The defendant offers no case law to support the
proposition that forensic personnel who play a preliminary and supportive
role, but who do not analyze the sample for its chemical composition or for
a DNA match, must be brought to court for live testimony.

A similar case to the case at bar is United States v. Turner, 591 F.3d
928 (7™ Cir. 2010). In Turner, forensic analyst Amanda Hanson performed
the analysis of the cocaine. /d. at 930. Because she was on maternity
leave at the time of trial, the government called her supervisor, Robert
Block, as its witness. /d. Block, as the head of Hanson’s unit, had peer-
reviewed Hanson's tests. /d. at 931. Block explained the testing
procedures and testified about his own conclusions with respect to the
substance. /d. Significantly, “[n]either Hanson’s lab report, nor her notes,

nor the data charts were introduced into evidence.” /d. The court noted

15



that the threshold inquiry was whether “the government introduced any
statements from Hanson that were testimonial, without first demonstrating
that she was unavailable for trial and without giving Turner an opportunity
to cross-examine her.” /d. at 932. Because the answer was “no,” the court
held that no confrontation problem exists — “nothing from Hanson'’s notes,
machine test results, or her final report was introduced into evidence.” /d.
The Court further held that the data upon which an expert relies need not
be admissible for the expert’s opinion to be admitted; moreover, Block was
testifying based on his personal involvement in the testing process. /d. at
932-33.

The Commonwealth submits that the analysis in Turner is correct. If
anything, this case is in a stronger posture factually than Turner because
Himes performed the underlying analysis of a DNA match himself: whereas
in Turner, the witness had performed the peer review but not the analysis.

Consistent with the holding in Turner, courts have rejected the notion
that the Confrontation Clause requires testimony from persons who assist
the analyst in some fashion, but who do not actually analyze a sample.
Before Melendez-Diaz was decided, the United States Court of Appeals for
the Fourth Circuit concluded that the Confrontation Clause did not entitle a

defendant to confront the lab technicians who prepared the samples for the

16



testing machines. United States v. Washington, 498 F.3d 225, 231 (4th Cir.
2007), cert. denied 129 S. Ct. 2856 (June 29, 2009). The Court held that
“[alny concerns about the reliability of such machine-generated information
is addressed through the process of authentication, not by hearsay or
Confrontation Clause analysis.” Id.; see also United States v. Ayala, 2010
U.S. App. Lexis 7258, *42-43 (4™ Cir. April 8, 2010) (“[w]hile ‘Crawford
forbids the introduction of testimonial hearsay as evidence in itself’ it does
not ‘prevent]] expert witnesses from offering their independent judgments
merely because those judgments were in some part informed by their
exposure to otherwise inadmissible evidence.”) (citation omitted).

After Melendez-Diaz, a United States district court similarly rejected
the notion that technicians who prepared the raw data for the analyst were
required to testify. United States v. Darden, 656 F. Supp. 2d 560, 563-64
(D. Md. 2008). The Court reasoned that the

[d]lefendant reads the holding in Melendez-Diaz too broadly.

Melendez-Diaz involved the admission into evidence of

documents (the certificates of analysis) without any supporting

live testimony. If the Government [were] seeking to admit

evidence of Defendant's blood alcohol content through Mr.

Zarwell's report alone, without the supporting testimony of Mr.

Zarwell, then Melendez-Diaz would control and admission of

the report would violate Defendant’ right of confrontation absent

a showing that Mr. Zarwell was unavailable to testify and that

Defendant had a prior opportunity to cross-examine him. The

Government, however, is not seeking to prove Defendant’s

blood alcohol concentration through Mr. Zarwell's report, but

17



through the live testimony of Mr. Zarwell, subject to Defendant’s
right of cross-examination.

Id. at 563; see also Bradberry v. Georgia, 678 S.E.2d 131, 134 (Ga. Ct.
App. 2009) (lab technicians who prepare sample and assist analyst not
required to testify to satisfy confrontation); Pendergrass v. Indiana, 913
N.E.2d 703, 707-08 (Ind. 2009) (upholding admission of DNA test without
testimony of analyst who performed the test because the defendants “had
the opportunity to confront at trial two witnesses who were directly involved
in the substantive analysis,” and because the “laboratory supervisor who
took the stand did have a direct part in the process by personally checking
[the analyst’s] test results”) petition for cert. pending, No. 09-866 (filed Jan.
19, 2010); New Hampshire v. O'Maley, 932 A.2d 1, 13-14 (N.H. 2007)
(neither blood sample collection form, listing information about the time the
blood was drawn, and the cleanser used, nor the raw data that was not

introduced into evidence, and from which analyst derived his result, were

testimonial).?

2 Some courts uphold testimony by a substitute analyst who was not
involved in the testing of the sample when the analyst has reviewed the
tests performed by others and has reached an independent conclusion.
See lllinois v. Johnson, 915 N.E.2d 845, 848, 850-52 (lll. Ct. App. 2009);
Rector v. Georgia, 681 S.E.2d 157, 160 (Ga. 2009). That scenario is not

present here.

18



The defendant cites three cases, none of which resemble the posture
in the case at bar. In Massachusetts v. Avila, 912 N.E.2d 1014 (Mass.
2009), the medical examiner who conducted the autopsy was no longer
employed at the time of the defendant's trial. /d. at 1027. The prosecution
instead called a different medical examiner. /d. On direct examination, this
substitute medical examiner recited “the findings and conclusions” of the
non-testifying medical examiner. /d. In other words, instead of reciting an
absentee witness’s conclusions through an affidavit, as in Melendez-Diaz,
the conclusions of another witness were offered through a live witness.
The Supreme Judicial Court of Massachusetts held that a substitute expert
can testify about his own conclusions that are based on the factual
observations of others, but cannot testify as to the factual findings made by
others. /d. at 1027-30. First, Avila is distinguishable, because in the
present case the analyst who performed the analysis was the one who
testified. Second, Avila plainly supports the Commonwealth. Avila holds
that the Confrontation Clause does not preclude a testifying withess from
testifying about his own conclusions, even when those conclusions rest to
some degree on factual observations made by other non-testifying persons.

Similarly, in another case cited by the defendant, North Carolina v.

Locklear, 681 S.E.2d 293 (N.C. 2009), one forensic pathologist testified

19



about an autopsy report prepared by another forensic pathologist and a
forensic dentist. /d. at 304. These reports were introduced into evidence.
Id. The Court held as follows:

the State sought to introduce evidence of forensic analyses

performed by a forensic pathologist and a forensic dentist who

did not testify. The State failed to show that either witness was

unavailable to testify or that defendant had been given a prior

opportunity to cross-examine them. The admission of such

evidence violated defendant's constitutional right to confront the

witnesses against him, and the trial court therefore erred in

overruling defendant's objections.
Id. at 305. In other words, testimonial reports, authored by specific
individuals, were offered into evidence, but those individuals were not
called to testify. Instead, someone else testified. The Supreme Court of
North Carolina did not suggest that lab technicians who had prepared
samples for analysis or others persons who play a supportive role must all
testify. Rather, the problem in Locklear was that absent witnesses were
permitted to testify about their analysis through a third witness, thereby
depriving the defendant of the chance to confront these absent yet
testifying witnesses. Locklear lends the defendant no support.

Finally, the defendant relies on Roberts v. United States, 916 A.2d
922 (D.C. App. 2007). At issue in Roberts was whether the defendant's
right to confront DNA analysts was violated. The analysis in question was

done
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through teams consisting of a serologist, who inventories
materials submitted for examination and conducts tests to
determine if the materials contain blood, semen, or other
biological fluids suitable for DNA analysis; a PCR/STR
technician who prepares test samples for DNA-typing and
operates the instrument that actually determines the DNA types
found in the samples; and an examiner (also called an analyst)
who manages the team, interprets the data produced by the
DNA-typing instrument, and memorializes those conclusions in
a formal report.
Id. at 937. Dr. Baechtel, the withess who testified in court, “was not the
original examiner; that job had been performed by Dr. Maribeth Donovan,
who no longer worked for the FBI and was not called as a witness by either
side.” /d. Dr. Baechtel had not done the original ‘hands-on work’ in the
case and in a sense was ‘testifying in the place of Dr. Donovan.’ At the
same time, Dr. Baechtel testified that the opinions he was testifying to were
his own.” /d. The Court concluded that “Dr. Baechtel's opinion that
appellant could not be excluded as a contributor to the DNA evidence
rested on the conclusions reached by the team that did the actual
laboratory analysis and set forth those conclusions in the report he
reviewed.” /d. at 938. The Court held that to the extent the conclusions of
other analysts “were used as substantive evidence against appellant at
trial, he was . . . entitled to be ‘confronted with’ the conclusions in the
manner the Sixth Amendment requires, that is, through the opportunity for

cross-examination of the declarant.” /d. at 938. The Court did not hold that
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a technician who performed a preliminary test on the sample, or who
prepared the sample for ultimate analysis, must be brought into court by
the prosecution to satisfy the Confrontation Clause.® Instead, the
confrontation problem arose because the conclusions of specifically
named, but absent, witnesses were offered as substantive evidence before
the factfinder with no opportunity for confrontation.

The problem of a substitute analyst is not present here. The
defendant was given a full opportunity to confront the person who

performed the DNA analysis. Nothing more was required.*

* It bears mentioning that, in each of these cases, the Court held that any
error was harmless. Locklear, 681 S.E.2d at 305; Roberts, 916 A.2d at
939-40; Avila, 912 N.E.2d at 1030.

* On pages 16-19 of his brief, the defendant seeks to refute arguments he
anticipates from the Commonwealth. Because the Commonwealth does
not make these arguments, those sections of the defendant’s brief are not
addressed.
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CONCLUSION

The decision below should be AFFIRMED.
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