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STATEMENT OF THE CASE AND
MATERIAL PROCEEDINGS IN THE TRIAL COURT

This appeal presents issues as to the relationship between an
intervivos trust that was not subject to probate and acts of probate
that do not touch upon the separate trust. The litigation in the lower
court involved the estate of Hollis Grant Keener, Sr. (“Decedent”) who
passed away on August 7, 2007. The Decedent created and funded
the Hollis Grant Keener Revocable Living Trust (hereinafter the
“Trust”) during his lifetime. The Decedent executed a will on the
same date that he created his Trust. The will provided that, after
payment of estate debts and expenses, the Trust would receive any
residue remaining. The Trust contained a forfeiture clause prohibiting
a beneficiary from objecting to or contesting any provision of the
Trust. No forfeiture clause was contained in the Decedent’s will.

The trial court determined that the forfeiture clause in the Trust
applied to a beneficiary’s act of opening her father’s estate intestate
when no will of the Decedent’s had been produced.

I. The Parties: Decedent was survived by his seven children,
each a named beneficiary of his Trust. Appellant, Debra Keener, is
one of the Decedent’s seven children and, until her share was

forfeited by the trial court, was a beneficiary of the Trust. (“Ms.



Keener”). Following her father’'s death, when no will was produced
for probate after more than sixty days had passed, Ms. Keener
opened her father’s estate as an intestate estate and was appointed
the administrator. The trial court found that this probate act by Ms.
Keener served to forfeit her share under the language of forfeiture
contained in the Trust.

The Appellees are also children of the Decedent who together
controlled Decedent’s affairs in the months prior to his death.
Appellees are Hollis Grant Keener, Jr. (“Junior”), Thomas C. Keener,
and Brenda Collier, (hereinafter referred to collectively as “the
Controlling Children”). Decedent’s remaining children were named in
the initial suit, but did not participate actively in the litigation. The
Controlling Children contended in the lower court that by opening
probate of Decedent’s estate as being intestate, Ms. Keener was
contesting or objecting to the provisions of the Trust and therefore,
forfeited her beneficiary share thereunder.

[I. The Testamentary Documents and Probate Acts: After the

Decedent created his intervivos trust in December of 2003, he

amended it several times prior to his death. The last such



amendment occurred on March 30, 2007, and this amendment added
the forfeiture clause at issue herein. (Appendix at 186, 220, 251).
Although the Decedent had also created a will in December
2003 when he created his Trust, no Last Will and Testament was
submitted to probate in the months following Decedent’s death. All
the Decedent’s testamentary documents were in the custody of the
Controlling Children during the last few months of the Decedent’s life
and the Controlling Children had advised Ms. Keener that their father
had no will. (Appendix at 116 and 172). When no will of the
Decedent was produced or probated following the Decedent’s death,
Ms. Keener opened the Decedent’s estate as an intestate estate and

was appointed Administrator on October 15, 2007. (Appendix at 15).

[Il. The Litigation in the Lower Court: Upon learning that the
Decedent’s estate had been probated by Ms. Keener as an intestate
estate, the Controlling Children filed a Petition on December 4, 2007
in which they produced, for the first time, the original of the will the
Decedent had executed in December 2003 (hereinafter “the Will”).
(Appendix at 1-14).

The Controlling Children’s Petition sought: a) to admit the

Decedent’s Will to probate; b) to remove Ms. Keener as Administrator



in favor of the Executor named in the Will; and c) to forfeit Ms.
Keener’'s share as a beneficiary under the Trust. The Controlling
Children’s grounds for forfeiture were alleged in the Petition to be Ms.
Keener’s actions in probating the estate as intestate. (Appendix at 1-
4). The Controlling Children contended Ms. Keener’s probate
constituted an objection to, or contest of, the provisions of the Trust
as prohibited by the Trust Addendum containing the forfeiture
provision. (Appendix at 251-252).

Ms. Keener denied that her actions caused a forfeiture under
the terms of her father’s Trust and filed an answer to the Petition
agreeing that the original Will should be submitted to probate. She
also filed a Counterclaim requesting an accounting of Decedent’s
assets and asking that the court enforce the Trust by ordering the
Trustees to comply with the terms of the Trust and the requirements
of the Virginia Uniform Trust Code. Ms. Keener’'s Counterclaim was
later amended to include allegations that the Co-Trustees, Junior and
his brother Thomas Keener, had breached their fiduciary duties.
(Appendix at 19-21).

The Controlling Children’s Petition and Ms. Keener's Amended

Counterclaim were tried to the court on July 14 and 25, 2008. The



court noted at trial that Ms. Keener was not contesting probate of the
Will. (Appendix at 57-58). Although the court heard the merits of Ms.
Keener's Amended Counterclaim at trial, the court did not rule on the
merits because of the determination that Ms. Keener’s probate act
caused Ms. Keener to forfeit her beneficiary share under the Trust.
(Appendix at 290-91, 336). The court further ruled that this forfeiture
rendered the Amended Counterclaim moot since Ms. Keener no
longer had standing as a beneficiary to enforce the Trust terms.
(Appendix at 291, 336-37).

Ms. Keener moved for reconsideration of the trial court’s
decision. (Appendix at 294- 301). A hearing was held by the court
on August 22, 2008 on Ms. Keener’s Motion to Reconsider following
which the court reaffirmed its original finding that Ms. Keener’s share
under the Trust was forfeit.

Debra Keener claims error as a matter of law in the trial court’s
rulings as to the scope and applicability of the forfeiture clause to the
acts at issue.

ASSIGNMENTS OF ERROR
1. The trial Court erred when it expanded the language of a

Trust provision that states forfeiture will occur if a beneficiary of that



Trust objects to or contests any provision of the Trust, to include the
beneficiary’s act of opening probate as a contest of a Trust provision
because as a matter of law probate does not constitute a will contest,
let alone the contest of a separate Trust document.

2.  The trial Court erred when it expanded the language of a
Trust provision that states forfeiture will occur if a beneficiary of that
Trust objects to or contests any provision of the Trust, to include the
beneficiary’s act of opening probate as contesting a Trust Provision
because the express language of the Trust’s forfeiture clause must
be strictly construed and cannot be interpreted to encompass the act
complained of.

QUESTIONS PRESENTED

1. Can the act of probate, without more, constitute a contest
of a yet to be probated will? Refers to assignment of error #1.

2.  Can the act of probate, without more, ever be construed
as contesting the provisions of a separate, intervivos trust in
existence at the time of probate? Refers to assignments of error #1
and #2.

3. Can the language of a forfeiture clause in a Trust that

states that any beneficiary who “objects to or contests any provision



of this Trust, in whole or in part, shall forfeit his or her entire
distribution otherwise payable under this Trust” be interpreted to
encompass probate as an act which will cause forfeiture? Refers to
assignment of error #2.
STATEMENT OF FACTS

The facts relevant to this appeal are not in dispute. Decedent
created an intervivos Trust and a pour over Will on February 1, 2003.
(Appendix at 186, 195 and 204). Decedent’s Will provided for the
payment of debts and expenses and that the residue should be
distributed to his Trust. He never thereafter amended his Will but he
did add various addenda to his Trust.* The last such addendum was
executed on March 30, 2007, and contained the forfeiture provision at
iIssue herein. Under the terms of the Trust, Decedent had the ability
to, and in fact did, fund the Trust prior to death. The Decedent’s
testamentary papers were in the custody and control of the
Controlling Children following the Decedent’s death on August 7,

2007. (Appendix at 114).

! Some of the Addenda to Decedent’s Trust altered the distribution
scheme with regard to several of his children but he did not make any
specific alterations with regard to Ms. Keener’s share.
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The Trust addendum created by the Decedent on March 30,
2007, contains the language at issue in this appeal. (hereinafter “the
Addendum?”). (Appendix at 251). Paragraph 1 of the Addendum
provides in pertinent part:

“Any person that objects to or contests any provision of

this Trust, in whole or in part, shall forfeit his or her entire

distribution otherwise payable under this Trust...”
(emphasis added))(Appendix at 251-252).

In the months following the Decedent’s death no will was
presented for probate. Junior admitted at trial that he had the original
Will in Delaware at the time of his father’s death. (Appendix at 114).
He also acknowledged that he did not probate the Will. (Appendix at
115). Junior further testified that he had told his siblings “there was
no Will.”? (Appendix at 116). Junior is the eldest of the Decedent’s
sons and was identified by the Decedent as his successor Trustee
and Executor.

On October 15, 2007, after more than 60 days had passed

following the Decedent’s death and there was no will submitted to

probate, Ms. Keener probated Decedent’s estate as intestate and

? Debra Keener also testified at trial, which testimony was not
rebutted, that after her father’s death the other two Controlling
Children, Thomas Keener and Brenda Collier, likewise informed her
that Decedent had no Will. (Appendix at 172).
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gualified as administrator. It is this act of probate by Ms. Keener that
was determined by the trial court to trigger the provisions of the
Trust’s forfeiture clause resulting in Ms. Keener forfeiting her share as
a beneficiary under the Trust and forming the crux of this appeal.
(Appendix at 289-90).

On October 18, 2007, after Ms. Keener had opened the
intestate estate, Junior, in his capacity as Trustee, sent the one and
only notice provided to the beneficiaries by the Trustees following the
Decedent’s death. (Appendix at 127). Junior’s letter to beneficiaries
informed them that he held certain funds in various amounts which he
intended to disburse in the future. The Trustee’s October 18, 2007
notice to beneficiaries lacked disclosures of many material facts; it did
not disclose that the Decedent had left a will which Junior had in his
possession but had declined to probate, nor did it advise the Trust
beneficiaries that Decedent had amended his Trust to include a
forfeiture provision. (Appendix at 255).

Thereafter, the Controlling Children received notice that Ms.
Keener had probated their father’s estate as being intestate. In
response to the opening of an intestate estate, the Controlling

Children filed their Petition in December of 2007 and for the first time



produced and identified the existence of a Will. (Appendix at 3). The
Controlling Children asked in their Petition that the Decedent’s Will be
admitted to probate and that Ms. Keener forfeit her share under the
Trust for having probated the estate as intestate. (Appendix at 3,
paragraph 15).

In her Answer to the Petition, Ms. Keener affirmatively stated
that she would cooperate with the probate of any original Will of the
Decedent. (Appendix at 18). Ms. Keener never contested the
Decedent’s Will once it was produced and identified. She affirmed
her position throughout the proceedings that she agreed the
Decedent’s Will should be probated. (Appendix at 57-58).
Significantly, the thrust of Ms. Keener’s Counterclaim and her
Amended Counterclaim was to enforce the terms of the Trust and the
proper administration thereof, not to contest or object to any provision
therein.

Trial in this matter was held on July 14 and 25, 2008. Upon
agreement of all parties, including Ms. Keener, the court ordered that
the Decedent’s Will be admitted to probate. (Appendix at 287). The
court also found that Debra Keener’s act of probating her father’s

estate as an intestate estate, even after no Will had been produced in
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the months following his death, triggered the provisions of forfeiture
contained in the Trust Addendum and caused Ms. Keener to forfeit
her beneficiary share. (Appendix at 291, 336). As a result of that
forfeiture, the court further concluded that Ms. Keener was no longer
a beneficiary under the Trust, lacked standing to enforce the terms of
the Trust or its administration, and therefore the Counterclaim was
dismissed without ruling on the merits. (Appendix at 291, 336).

Ms. Keener objected to and sought reconsideration of the trial
court’s ruling. (Appendix at 294-302). The motion for reconsideration
was heard on August 22, 2008, and denied. Ms. Keener, by counsel,
objected to the trial court’s ruling both in the Order denying
reconsideration and in the Final Order entered August 22, 2008 and
properly preserved the issues in this appeal. (Appendix at 334-37).

Ms. Keener claims error as a matter of law in the trial court’s
finding that her act of probating her father’s estate as an intestate
estate triggered the forfeiture provision of the Trust and caused her to
forfeit her share as well as, thereby losing her standing to proceed on

the merits of her Counterclaim.
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STANDARD OF REVIEW
Issues that are a matter of law are subject to de novo review.

Jones, et al. v. Peacock, 267 Va. 16, 20, 591 S.E.2d 83,86 (2004).

When the issue on appeal concerns “the legal effect of a written
document” this Court has stated that the review the of the issue is de

novo.” Jones V. Brandt, 274 Va. 131, 145, 635 S.E.2d 312, 314

(2007). In construing the terms of a trust, the Court looks to the four
corners of the document and has treated such construction to be a

guestion of law. Frazer v. Millington, 252 Va. 195, 198-99, 475

S.E.2d 811, 813-14 (1996).

In addition to presenting an issue as to the legal effect of the
Trust Addendum herein, this appeal also raises issues as to the effect
of acts of probate on testamentary documents that are not yet
probated or that will not ever be subject to probate. This Court has
previously held that, as a matter of law, the submission of a later-
discovered original will to probate is not a contest of a previously

opened estate. In re: Will of Susan Bentley, 175. Va. 456, 9 S.E.2d

308 (1940) The legal effect of an act of probate on other testamentary

documents is clearly a question of law.
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Determination of the issues raised in this appeal rests only on
guestions of law subject to a de novo standard of review.
ARGUMENT AND AUTHORITIES
l. As a matter of law, the submission of an estate to probate
cannot constitute a will contest, let alone a contest of a
separate trust document not subject to probate.
The simple act of probating an estate as intestate does not

constitute a “contest” of a will of decedent that may later be produced.

Hawkins v. Tampa, 197 Va. 22, 87 S.E.2d 636 (1955). As a matter of

law, Ms. Keener’s probate of her father’s estate as intestate, did not
constitute a “contest” of the will that was later produced and probated.
Id. Additionally, once the Decedent’s Will was ultimately produced by
the Controlling Children, Ms. Keener agreed it should be probated
and did not take any action to contest the Will. (Appendix at 18, 57-
58, 287). Whenever an original will of a decedent is produced after an
estate has been probated intestate, the law provides that the will is
then submitted to probate and the previous intestate estate closed.
Id.

It has long been held that the mere act of opening probate on

an estate does not amount to a contest of any will already submitted
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to probate or any will which may thereafter be submitted. In re: Will

of Susan Bentley, 175 Va. 456, 9 S.E.2d 308 (1940); Hawkins v.

Tampa, 197 Va. 22, 87 S.E.2d 636 (1955). In order to contest a will,
further actions beyond simple probate are required.

Will contests are controlled exclusively by statute in Virginia
and the Code provides only two very specific methods by which one

may contest a will. See Bentley, 175 Va. at 462, 9 S.E.2d at 310-11,

Virginia Code 88 64.1-78; 64.1-88. If a party wishes to contest a will,
the will at issue must first have been submitted to probate. Id.
Thereafter, a “contest” is initiated by either filing an appeal of the
clerk’s order probating the will that is the subject of a contest, (Va.
Code § 64.1-78) or by filing a bill in equity to impeach the probated
will (Va. Code § 64.1-88).

Absent either of those two, very specific actions, there is no
contest pending. As a matter of law, an order by a probate clerk that
simply appoints an administrator for an estate which appears to be
intestate does not award or deny probate of any will. Hawkins v.
Tampa, 197 Va. 22, 26, 87 S.E.2d 636, 639 (1955).

On the facts of this case, at the time Ms. Keener opened her

father’s estate as intestate, no will had been identified, produced,
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offered for probate, or admitted to probate. As a matter of law, Ms.
Keener’s probate act did not constitute a “contest” of the Decedent’s
Will which was offered later and was probated without her objection.
Ms. Keener did not file an appeal of any probate order and she never
filed a bill to impeach the Decedent’s Will as required by the Code in
order to initiate a will contest.

In the absence of either of the acts identified in the Code as
constituting a will contest, Ms. Keener’s act of opening probate on
Decedent’s estate as intestate did not rise to the level of a contest of
the Decedent’s later-probated Will, nor could it be considered, without
more, to be a contest of any provision of a trust not subject to probate
at all.®

The trial court’s conclusion herein seems to have been
erroneously focused on Ms. Keener’s probate act being an attempt to
frustrate an “estate plan” the court understood the Decedent had
created prior to his death. The court determined that, had the

Decedent’'s estate remained intestate, then the Decedent’s assets

* It is also important to note that Decedent’s Will itself contains no
forfeiture clause. The only forfeiture clause at issue in this case is
found in the Trust Addendum and only precludes a contest of
provisions in the Trust.
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which were outside of the Trust at death, would not have poured over
into his Trust.

Of course, if the Decedent had no valid will at the time of his
death, which appeared to be the case based on the statements of the
Controlling Children and their failure to produce or probate any will in
the months following his death, then the Decedent was in fact
intestate and Ms. Keener’s act had no effect on the Decedent’s Trust
provisions or on any proposed “estate plan”. Conversely, if the
Decedent had a valid will that poured over into his Trust, as was the
case herein, then once it was produced and probated without
objection, the opening of the prior intestate estate did not act in any
regard to contest or defeat the later probated Will and likewise, did
not frustrate any “estate plan” of the Decedent.

Even if Ms. Keener’s probate act had been an act that
frustrated the Decedent’s “estate plan” which, as a matter of law it
was not, it was error for the court to find that frustration of an “estate
plan” was an act intended by the Decedent to cause a forfeiture
under the express and unambiguous language of the forfeiture
provision at issue. In addition to incorrectly determining that the

probate act somehow contested the Will or attempted to interfere with

16



an “estate plan” the trial court also erroneously expanded the clear

language of the forfeiture clause to include acts not specified therein

as further discussed below.

I. Forfeiture clauses are strictly construed and, as a matter of
law, probate of an allegedly intestate estate does not
constitute forfeiture under the terms of the Forfeiture
Clause at issue.

Forfeiture clauses are conditions subsequent that defeat

estates already vested, and are therefore not favored under the law.

Trailsend Land Holding Co v. Virginia Holding Corp., 228 Va. 319,

323-24, 321 S.E.2d 667, 669 (1984) (relying on Lewis v. Henry’s

Ex’ors, 69 Va. (28 Gratt.) 192, 203-04 (1877). Where there are clear
words of gift creating a vested interest in a beneficiary, the court will
never permit the absolute gift to be defeated unless it is perfectly
clear that the exact actions which are subject to the provision have in
fact happened in all respects. Trailsend, 228 Va. at 324, 321 S.E.2d
at 669; Lewis, 69 Va. (28 Gratt. at 203-04) It has long been the law
in Virginia that forfeitures are to be avoided and courts are required to
construe clauses containing forfeiture provisions strictly. Id.

A determination of whether the provisions of a forfeiture clause

in a document have been invoked by a beneficiary’s actions requires
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an evaluation of those particular actions and the specific terms of the

forfeiture clause. Virginia Foundation of Indep. Colleges v. Goodrich,

246 Va. 435, 438, 436 S.E.2d 418, 419 (1993). What activity
constitutes a “contest” depends on the wording of the “no contest”
provision, strictly construed, and the circumstances of each case. Id.
at 4309.

The forfeiture clause at issue in this case is contained in the
Trust Addendum. When interpreting the intent of a trust, one is to
look to the four corners of the document, and where the language is

clear, give effect to the words used. See Cohn v. Central Nat'l Bank,

191 Vva. 12, 16-17, 60 S.E.2d. 30, 32 (1950). The “no contest”
provision at issue herein states:

“Any person that objects to or contests any provision of

this Trust, in whole or in part, shall forfeit his or her entire

distribution otherwise payable under this Trust...”
(Appendix at 251).

This clause is facially devoid of any reference to acts of probate
that might be contrary to, or considered a contest of, any will the
Decedent may have left behind or of any “estate plan” he may have

had. The provision is in fact, devoid of any reference to any act other

than an objection or contest of a provision of the Trust itself. The
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language of the clause is clear and unambiguous and therefore in
order for an act of a beneficiary to trigger the forfeiture provision
herein, that act must be one that “objects to or contests” a provision
of the Trust. It is impossible to identify any specific provision of the
Trust that Ms. Keener's probate act “objected to or contested” and the
trial court did not make any such identification.

It was error for the trial court to write into the clear language of
the Trust Addendum a reference to acts of probate related to the
Decedent’s Will or any other acts that might frustrate an
unexpressed, “estate plan”. There is no such language present in the
provision at issue that would serve to include those additional acts

under a plain and strict reading of the clause. See Board of Missions

v. Brotherton, 178 Va. 155, 159, 16 S.E.2d 363, 365 (1941). Itis

likewise error for a court to resort to conjecture to add terms to the
plain language of a document in order to imply an intent that the
testator has not included on the face of the document itself. Id.
Nowhere in the language of the forfeiture provision at issue
does the Decedent even reference his Will or any particular “estate

plan”. The Decedent could have, but significantly chose not to,

provide that if any beneficiary interfered with the pour over provisions
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of his Will or otherwise attempted to have assets not contained in the
Trust at death, pass outside of the Trust, then that beneficiary would
forfeit his or her share. The Decedent certainly could have said just

that if that were his intent.

In the absence of any language like the example above, the
trial court had to write those terms into the forfeiture provision at issue
in order to determine that Ms. Keener’s acts caused a forfeiture. Had
the Decedent intended the forfeiture clause to operate in the fashion
the court found, it was for the Decedent to express that intent in the
clear language of the provision. The court cannot resort to conjecture
to add those terms because that is what the court thinks the
Decedent probably intended.

The Decedent’s acts in amending his Trust to include a
forfeiture provision but choosing not to make a like amendment to his
Will, are also significant to the interpretation of the forfeiture provision
at issue. Had the Decedent intended that an act of probate that may
frustrated his “estate plan” or that contested his pour over Will would
likewise cause a forfeiture under the Trust, he could easily have
provided for these specific acts to be indentified and included in the

Addendum and in his Will. Instead, the Decedent expressly chose to
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limit his forfeiture clause to only those acts that object to or contest a
provision of the Trust itself and to not include any forfeiture provision
in his Will.

Since wills are ambulatory documents and do not speak until
after death, subsequent changes (or the lack of subsequent changes,
in this case) to the will must be considered by a court in determining a

decedent’s intent. Haag v. Stickley, 239 Va. 298, 303, 389 S.E.2d

691, 694 (1990). Significantly, the Decedent in this case did not
amend his Will to include any forfeiture clause, although he had the
opportunity to do so at the same time as he amended his Trust to add
the Addendum. The Decedent chose to amend only his Trust and he
chose to include a forfeiture provision that was expressly limited in
scope and specific only to a contest of the Trust’s provisions. The
trial court failed to take into consideration the Decedent’s actions in
determining the scope of acts that would cause a forfeiture to occur.
The express terms of the forfeiture clause at issue and the
requirement that the clause be read and construed strictly, coupled
with Decedent’s decision not to add a forfeiture clause to his Will,
make it clear that only a contest or objection to a provision of the

Trust itself was intended to cause a forfeiture of a beneficiary’s
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interest. The court erred in expanding the clear language of the
clause to include acts of probate that were seen by the court as a
possible frustration of an unstated “estate plan”.

Therefore, the trial court erred when it included the action of
Ms. Keener in opening her father’'s estate as an intestate estate, in
the scope of the forfeiture clause at issue. The court did not, nor
could it have, identified any actual provision of the Trust that was
contested or objected to by Ms. Keener’s act.

CONCLUSION

The trial court erred as a matter of law when it expanded the
scope of the forfeiture provision in Decedent’s Trust to encompass
acts of probate that do not even rise to the level of a “will contest” let
alone a contest of a the provisions of a separate, intervivos trust. It
was further error for the court to interpret the probate act as an
attempt to frustrate a perceived “estate plan” where no language in
the Trust Addendum supports that interpretation. Both the plain
meaning and a strict construction of the clause at issue herein would
preclude expanding the meaning of that clause to include the act of
probating Decedent’s estate intestate under the facts and

circumstances of this case.
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Wherefore, Appellant Debra Keener respectfully requests that
the August 22, 2008 Final Order of the Circuit Court of Prince William
County be vacated, that the trial court’s finding of forfeiture against
Debra Keener be reversed, and that the case be remanded to the trial
Court for a ruling on the merits of Appellant's Amended Counterclaim

and the relief requested by Appellant therein.
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Court of Virginia, counsel for Appellant hereby certifies that on the 6th
day of April, 2009, fifteen (15) paper copies and one electronic copy
of the foregoing Brief of Appellant and Appendix were hand filed with
the Clerk of the Supreme Court of Virginia, and further that on this 6th
day of April, 2009, three paper copies of said Brief of Appellant and
Appendix were sent, first-class mail, postage prepaid to:
Shelly R. Collette
P. Elizabeth Pirsch
Pirsch & Associates, PLLC

1307 Duke St.
Alexandria, VA 22314
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