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The trial court took this medical malpractice case away from
the jury and entered summary judgment for defendants Ajmal
Sobhan, M.D. and Sobhan & Hopson Surgical, P.C. (jointly “Dr.
Sobhan”) on grounds that the expert witnesses for Esther H.
Howell ("Ms. Howell”) failed to establish causation. The trial court
erred. The record shows that Ms. Howell’s experts established the
standard of care and testified, to a reasonable degree of medical
probability, that Dr. Sobhan’s breach of that standard was a
proximate cause of her injuries and resulting damages. Had the
experts not done so, the court still erred in granting the defense
motion to strike because there was no contemporaneous
objection to the experts’ testimony.

The trial court further erred when, at the outset of the case,
before discovery, it sustained a demurrer as to informed consent
to the surgical procedure performed and when, during the course
of the five day trial, it made multiple incorrect and prejudicial
evidentiary rulings. Ms. Howell asks the Court to reverse all

these actions and to award her a new trial.



ASSIGNMENTS OF ERROR

I. THE TRIAL COURT ERRED IN STRIKING MS. HOWELL'S

EVIDENCE AND ENTERING SUMMARY JUDGMENT FOR
THE DEFENDANTS.

II. THE TRIAL COURT ERRED IN SUSTAINING A
DEMURRER ON THE ISSUE OF INFORMED CONSENT.

III. THE TRIAL COURT ERRED BY EXCLUDING MEDICAL
RECORDS AND LIMITING CROSS-EXAMINATION OF
DEFENSE WITNESSES.

IV. THE TRIAL COURT ERRED IN ALLOWING DEFENSE
COUNSEL TO USE A POWERPOINT PRESENTATION AND
“"DEMONSTRATIVES” DURING OPENING STATEMENTS.

V. THE TRIAL COURT ERRED IN LIMITING DIRECT
EXAMINATION OF MS. HOWELL AND IMPROPERLY
QUALIFIED A DEFENSE EXPERT WITNESS.

STATEMENT OF THE CASE

At the outset of the case, the court sustained Dr. Sobhan’s
demurrer to Ms. Howell’s claim of lack of informed consent to the
surgical procedure at issue. [Joint Appendix, Volume 1, 20-21,
hereafter “I 20-21"]. It was Ms. Howell's Second Amended
Complaint on which this case proceeded to a five day jury trial
beginning on May 5, 2008. [I 8-13]. At the close of Ms. Howell’s
evidence, Dr. Sobhan moved to strike, but the trial court denied
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the motion. [I 204 -219]. The motion to strike was renewed at

the close of the defendants’ evidence; this motion was granted

and summary judgment was entered in favor of Dr. Sobhan. [I

383-391]. The final order does not state the grounds for granting

the motion but the trial transcript shows the court found Ms.

Howell had not proven causation. [I 23-25, 389-391].

II.

I11.

V.

QUESTIONS PRESENTED

WHETHER THE TRIAL COURT ERRED IN STRIKING MS.
HOWELL'S EVIDENCE AND ENTERING JUDGMENT FOR
DR. SOBHAN. [ASSIGNMENT OF ERROR IJ.

WHETHER MS. HOWELL PLEADED A CLAIM OF LACK OF
INFORMED CONSENT. [ASSIGNMENT OF ERROR II].

WHETHER IT WAS REVERSIBLE ERROR TO EXCLUDE
MS. HOWELL'S MEDICAL RECORDS AND TO LIMIT
CROSS-EXAMINATION OF DEFENSE WITNESSES TO
EXCERPTS OF MEDICAL RECORDS INTRODUCED BY
THE DEFENSE. [ASSIGNMENT OF ERROR III].

WHETHER THE COURT ERRED IN ALLOWING USE OF A
POWERPOQINT AND “"DEMONSTRATIVES” DURING
OPENING STATEMENTS. [ASSIGNMENT OF ERROR IV].

WHETHER THE TRIAL COURT ERRED IN LIMITING
CROSS-EXAMINATION OF DEFENSE EXPERTS AND
DIRECT EXAMINATION OF MS. HOWELL AND BY
QUALIFYING DR. HEUMAN AS AN EXPERT WITNESS.
[ASSIGNMENT OF ERROR 1V].
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STATEMENT OF FACTS

I. The initial routine screening colonoscopy.

In January of 2002, Ms. Howell, then an active 72-year-old
with no bowel problems and no abdominal pain, was referred by
her primary care physician to a gastroenterologist for a routine
colonoscopy, her first. [I 140-144]. Ms. Howell was not aware of
any reason other than her age for the referral and she had no
complaint of bowel trouble. [I 143-144]. The gastroenterologist,
Robin L. Corbett, M.D., said Ms. Howell was referred for
“colorectal cancer screening,” which, according to the National
Cancer Institute, part of the U.S. National Institutes of Health, is
“checking for disease when there are no symptoms.” [I 338;

http://www.cancer.gov/cancertopics/factsheet/Detection/colorect

al-screening]. The American Cancer Society’s guidelines call for

colonoscopies every ten years beginning at age 50 for people at
average risk for developing colorectal cancer, like Ms. Howell.

http://www.cancer.org/docroot/PED 2 3X ACS Cancer Detectio

n Guidelines 36.asp?sitearea=PED.




Dr. Corbett, who removes polyps “every day,” performed a
colonoscopy, removed one of three noncancerous polyps and
referred Ms. Howell to Dr. Sobhan, a general surgeon, for
removal of two other, larger polyps. [I 143-144, 341-345]. Ms.
Howell understood that the polyps Dr. Corbett removed were
noncancerous. [I 143-144]. Dr. Corbett said she referred Ms.
Howell for “evaluation for possible subtotal colectomy” but
testified that it was “up to the surgeon to decide what surgery
they do.” [I 344-345]. Because of the shape, size and location
of the two polyps, Dr. Corbett had some concern that they might
be cancerous, but all of Ms. Howell’'s polyps turned out to be
benign. [I 41-6, 343-344,].

II. The surgery Dr. Sobhan chose to remove the polyps.

On her first office visit, Dr. Sobhan told Ms. Howell he was
going to do surgery to remove the two remaining polyps in her
colon. [I 145]. Four days later, Dr. Sobhan removed four feet --

nearly all -- of Ms. Howell’s colon. [I 45-46, 66].



The procedure Dr. Sobhan chose to perform on Ms. Howell
was a subtotal colectomy, or removal of a substantial portion of
her colon. To address two small, benign polyps, each roughly the
size of a guarter, Dr. Sobhan removed all but six inches of Ms.
Howell’s large intestine and connected the remainder of it directly
to her sigmoid colon/rectum. [I 40-42, 46]. Such drastic surgery
should be done only when cancer is present, but Ms. Howell did
not have cancer. [I 40-42, 76-77].

[1I. Expert testimony on breach of standard of care and
causation.

A. Dr. Gary A. Ludi.

Ms. Howell had two expert withesses who testified that Dr.
Sobhan breached the applicable standard of care when he
performed surgery on her and that his breach was the proximate
cause of her injuries. The first, Gary A. Ludi, M.D., is a board
certified general surgeon who performs three to four surgeries
daily, twenty per cent of which are colorectal, and has performed
subtotal colectomies; he testified on the opening day of trial. [I
34-37]. Dr. Ludi stated his opinion that Dr. Sobhan’s “care of Ms.
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Howell and surgery performed fell beneath the standard of
care...because too much colon was removed...and because he
failed to verify that the lesions were cancer...but yet proceeded
with the cancer operation.” [I 74]. Dr. Ludi further testified
that, while Ms., Howell was anesthetized and on the operating
table, Dr. Sobhan should have sent “the lesion or the area
containing the lesion” to a pathologist to determine if cancer was
present. [I 74-75]. This would have taken from fifteen to thirty
minutes. [I 44]. Dr. Corbett had biopsied the polyps to be
removed by Dr. Sobhan and by the time he performed surgery on
Ms. Howell, the pathology reports were back, indicating the
polyps were noncancerous and benign. [I 38-39].

Dr. Ludi also testified to a reasonable degree of medical
probability that Dr. Sobhan breached the standard of care by
failing to consider options other than a subtotal colectomy,
including: (1) removing a limited section of the polyp and
sending it to a pathologist to determine if it was cancerous; if

not, only the section with the polyp would have to be resected



and much of the length of the colon could be saved [I 74-75]; (2)
excising the polyps using a colonoscope intraoperatively to avoid
resection of the whole bowel [I 47] and (3) doing limited
resections in the colon. [I 49-50].

It is important to the patient to leave as much of the large
intestine as possible, Dr. Ludi said, because the “colon's function
is for water reabsorption of our food stream content, stool” and it
is “a storage capacity organ so that you don't have to go to the
bathroom every ten minutes...the more of that you take out the
more risk of diarrhea and problems with bowel function down the
road.” [1 48].

Dr. Ludi said it appeared from the medical records that Dr.
Sobhan “was planning to do a subtotal colectomy from the
beginning and that’s what he did.” [I 51]. Dr. Ludi saw nothing
in Ms. Howell’s medical records indicating that Dr. Sobhan could
not have done one of the less invasive operations. [I 49-50].

Dr. Ludi clearly linked Dr. Sobhan’s breaches of the

applicable standard of care to Ms. Howell’s injuries and resulting



damages. He said Ms. Howell was left with chronic diarrhea on a
constant basis, some incontinence, and a fistula, or leak through
the abdomen that developed at the site of the anastomosis,
where Dr. Sobhan sewed the two remaining pieces of Ms.
Howell’s bowel together. [I 55-56]. Had Dr. Sobhan done one of
the other possible procedures, Ms. Howell would not have
developed the fistula because “there’'s no cut to the bowel, no
injury to the bowel, nothing that needed to heal in that area.” [I
55]. In addition, because Ms. Howell did not have cancer, it was
a breach of the standard of care to “remove a few feet in either
direction” as Dr. Sobhan did. [I 67]. After the surgery, Ms.
Howell had virtually no colon left, had a “zero” chance of
returning to normal bowel function and would have chronic
diarrhea “forever.” [I 50-51, 66].

Finally, when asked whether the procedure Dr. Sobhan did -
which Dr. Ludi said breached the standard of care - led to the
fistula, Dr. Ludi answered: "Directly related in the sense that he

cut the bowel and tried to put the bowel back together in that



area. If he had been working in another area there would not
have been a fistula to a reasonable degree of medical certainty.”
[I 55]. Dr. Sobhan’s counsel did not object to this testimony. Id.

B. Dr. Warren Hercules.

Warren Hercules, M.D., is a board certified general surgeon
who treated Ms. Howell after she developed the fistula following
the surgery done by Dr. Sobhan. [I 72]. Dr. Sobhan called Dr.
Hercules for a consultation when Ms. Howell came into the
emergency room. [I 89]. At that time her incision had “split
open” and her “bowel contents” were coming out through the
incision so that stool was “spilling” from Ms. Howell’s body. [I 88-
89]. Although Dr. Sobhan wanted to perform immediate
corrective surgery, Dr. Hercules said Ms. Howell’s condition was
poor and that she might not survive an operation. [I 90-93]. Dr.
Sobhan deferred to Dr. Hercules and corrective surgery was put
off for approximately one month. [I 115-116]. Ms. Howell later
had another corrective surgery, performed by Dr. Hercules’

partner, Dr. David L. Gore, Ir., who testified that he was pleased
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with the outcome of that surgery, saying: “I took my time and
gave her my very best and in my opinion with the help of God I
think we saved her life.” [I 118A].

Dr. Hercules said the surgery performed by Dr. Sobhan fell
beneath the standard of care “because too much colon was
removed” and “because he failed to verify that the lesions were
cancer” but “proceeded with the cancer operation” although the
biopsies on the polyps to be removed had all come back as
benign. [I 74]. When Dr. Hercules performed corrective surgery
on Ms. Howell, he “saw with his own eyes” the area where Dr.
Sobhan had operated. [I 78-79]. He saw that Ms. Howell’s “entire
colon had been removed” and that Dr. Sobhan had “reconnected
the small bowel down to” the area “right above the rectum.” Id.

Dr. Hercules testified that Dr. Sobhan breached the standard
of care by removing too much of Ms. Howell’'s colon, by
performing the incorrect procedure based on her condition and by
reconnecting her small bowel just above her rectum. Dr. Hercules

concurred with Dr. Ludi that, had Dr. Sobhan performed “one of

11



the correct procedures,” which included “taking out a segment,
taking out a section, doing an endoscopic procedure,” there
would have been no chance that Ms. Howell would have
developed the fistula following surgery. [I 87]. The fistula was
the “primary complication” following the surgery. [I 84, 87].

On cross-examination Dr. Hercules said Ms. Howell
developed the fistula because “that's where he (Dr. Sobhan) did
his anastomosis,” or reconnected the two sections of Ms. Howell’s
colon. [I 87]. He also testified there is no likelihood of a fistula
developing in uncut tissue and specifically said the fistula
“occurred because of negligence.” Id.

In addition, Dr. Hercules testified that because Ms. Howell
had virtually no colon left, she had lost her “capacity to hold
stool” and “would not have normal functioning.” [I 80]. The
purpose of the colon is “to absorb fluid” and to solidify and store
waste so the bowel can be emptied once a day or, for some
people like Ms. Howell before the surgery, every two of three

days. [I 81]. Ms. Howell has no colon, so she has frequent bowel
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movements, cannot store waste and has to “go right away” and
has liquid stools. [I 81-82]. She has almost no capacity to delay
emptying her bowel following an urge to do so. Id.

C. Ms. Howell’s condition after surgery.

After Dr. Sobhan performed the subtotal colectomy and
removed virtually all of Ms. Howell’s colon, Ms. Howell had
serious complications as described above; she went into the
hospital on January 17 and was not discharged until January 31.
Four days later, Ms. Howell saw Dr. Sobhan in his office and two
weeks later she was in the emergency room with abdominal
swelling and nausea. While there, her incision ruptured and she
developed the fistula that drained over two cups of bilious
material every 24 hours. [I 54, 88-89]. Ms. Howell had two
surgeries to correct the problems resulting from Dr. Sobhan’s
negligence. Her medical expenses prior to trial totaled
$212,515.17. [Joint Appendix, Volume 1I, 860-944, hereafter,

“I, 866-944 (Plaintiff’s Exhibits 11-23)].
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Before Dr. Sobhan’s treatment, Ms. Howell was a “feisty”
elderly lady who lived alone, went to church every Sunday, sang
in the choir, got together with her family regularly, cooked meals
on holidays, and visited her granddaughter at school. [I 137-
144]. She took medication for high blood pressure but had no
other health problems. [I 140]. Her bowel habits were regular
every two days and she could eat anything she wanted. [I 141].

Since Dr. Sobhan removed almost all of her colon, Ms.
Howell’s health and lifestyle have changed drastically. She has
lost so much weight that she has dropped three dress sizes. [I
172-173]. Initially she had virtually no control over her bowels
and endured the embarrassment of moving her bowels in front of
friends and family members. [I 162-164]. She has not had a
solid bowel movement for five years and the only way she can be
away from home for long is to not eat anything, so her bowels
will not empty. [I 176-177]. She has had to wear Depends. [I

162]. On the third day of trial, when asked how she had been
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able to sit through the trial, she said she had not “had anything
but Nutrigrain bars since Sunday and sips of water.” [I 176].

STANDARD OF REVIEW

This Court reviews de novo the trial court’'s grant of the
motion to strike Ms. Howell’s evidence, viewing “the evidence
and the inferences reasonably raised by the evidence in the light
most favorable” to Ms. Howell. Claycomb v. Didawick, 256 Va.
332, 335, 505 S.E.2d 202, 204 (1998). Where, as here, a motion
to strike the plaintiff's evidence is granted at the conclusion of
the trial, this Court considers all the evidence in deciding whether
the case should have gone to the jury. Williams v. Condit, 265
Va. 49, 574 S.E.2d 241 (2003) (citations omitted). If the
evidence was sufficient to submit her claim to the jury, Ms.
Howell is awarded a new trial. Id.

Sustaining a demurrer is also subject to de novo review; the
lower court’s evidentiary rulings are reviewed for abuse of
discretion. Hubbard v. Dresser, Inc., 271 Va. 117, 122, 624 S.E.

2d 1, 4 (2006) (demurrer); Riverside Hospital, Inc. v. Johnson,
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272 Va. 518, 636 S.E.2d 416 (2006) (evidentiary ruling).

ARGUMENT

I. THE EVIDENCE, VIEWED IN THE LIGHT MOST
FAVORABLE TO MS. HOWELL, SHOWS THAT HER
EXPERTS TESTIFIED TO CAUSATION AND THE CASE
SHOULD HAVE BEEN SENT TO THE JURY.

This Court has stated that the “principle of tort litigation that
issues of negligence and proximate cause ordinarily are questions
of fact for the jury applies with no less force to medical
malpractice cases.” Brown v. Koulizakis, 229 Va. 524, 331 S.E.2d
440 (1985). When the sufficiency of a plaintiff's evidence is
challenged by a motion to strike, “the trial court shouid in every
case overrule the motion where there is any doubt on the
question.” Williams v. Vaughan, 214 Va. 307, 309, 199 S.E.2d
515, 517 (1973). A plaintiff's evidence should be struck only
when “it is conclusively apparent that plaintiff has proven no
cause of action against the defendant.” 162 Va. at 710, 174 S.E.

at 680. Here, the evidence, taken in the light most favorable to

Ms. Howell, shows there was a jury issue as to proximate cause.
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A. What Ms. Howell had to prove.

In a medical malpractice action, "a plaintiff must establish
not only that a defendant violated the applicable standard of
care, and therefore was negligent, the plaintiff must also sustain
the burden of showing that the negligent acts constituted a
proximate cause of the injury or death." Bryan v. Burt, 254 Va.
28, 34, 486 S.E.2d 536, 539-40 (1997); see also King v. Sowers,
252 Va. 71, 76, 471 S.E.2d 481, 484 (1996). "'[E]xpert
testimony is ordinarily necessary to establish the appropriate
standard of care, to establish a deviation from the standard, and
to establish that such a deviation was the proximate cause of the
claimed damages.' " Perdieu v. Blackstone Family Practice Ctr.,
Inc., 264 Va. 408, 420, 568 S.E.2d 703, 710 (2002) (quoting
Raines v. Lutz, 231 Va. 110, 113, 341 S.E.2d 194, 196 (1986)).
To be admissible, the testimony of the plaintiff's medical experts
must be rendered to a '"reasonable degree of medical

probability." 269 Va. at 78, 606 S.E.2d at 825.
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B. The lower court found sufficient evidence of
negligence to submit the case to the jury.

This case does not come before the Court with a finding that
Ms. Howell did not put on a prima facie case of negligence on the
part of Dr. Sobhan. To the contrary, when ruling on the motion
to strike, the trial court summarized the evidence of negligence
and then said, “[T]hat's a bona-fide dispute I think reasonable
people can disagree and the jury can certainly consider whether
he should have taken out what he did.” [I 389-390]. The lower
court found that Ms. Howell's expert witnesses established the
applicable standard of care and testified, to a reasonable degree
of medical probability, that Dr. Sobhan breached that standard.
That holding was not appealed. Thus, if the record shows
sufficient evidence to raise a jury issue on whether Dr. Sobhan's
negligence was a proximate cause of Ms. Howell’s injuries, this
case must be remanded for a new trial.

C. The evidence showed that Dr. Sobhan’s

negligence was a proximate cause of Ms. Howell's
injuries.

"*The proximate cause of an event is that act or omission
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which, in natural and continuous sequence, unbroken by an
efficient intervening cause, produces the event, and without
which that event would not have occurred." Doherty v. Aleck,
273 Va. 421, 428, 641 S.E.2d 93, 97 (2007) (citations omitted).
A plaintiff has only to prove that the defendant’s negligence was
“a” proximate cause of an injury and resulting harm, not “the” or
sole proximate cause. See, e.g., Jenkins v. Payne, 251 Va. 122,
465 S.E.2d 795 (1996). This proof, however, does not have to
come through an expert who expressly states the physician’s
negligence proximately caused the patient’s injuries.

This Court has not held that every medical malpractice case
requires expert evidence on causation, just as expert testimony
is not always required to establish proximate causation in a legal
malpractice action. Nichols v. Kaiser Found. Health Plan, 257 Va.
491, 494, 514 S.E.2d 608, 609 (1999) (medical malpractice); see
Whitley v. Chamouris, 265 Va. 9, 574 S.E.2d 251 (2003) (legal
malpractice); see also Todt v. Shaw, 223 Va. 123, 286 S.E.2d

211 (1982) (lay testimony of causal connection between
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automobile accident and plaintiff's injury admissible even where
medical testimony did not expressly establish that connection);
Roll ' R' Way Rinks v. Smith, 218 Va. 321, 237 S.E.2d 157
(1977) (causation of permanent disability a jury matter even
though medical testimony never pronounced such connection).

Even where expert evidence is needed to show proximate
cause, the plaintiff’s standard of care expert does not have to
state expressly that “to a reasonable degree of medical
probability” the breach of the standard of care proximately
caused the plaintiff’s injury. 273 Va. at 428, 641 S.E.2d at 97.
Testimony “from a ‘pure’ expert witness” is not necessary so long
as there is “sufficient evidence, comprised of medical opinion and
lay testimony, to present a jury question on causation.” 257 Va.
at 498, 514 S.E.2d at 612.

The Court also addressed the issue of the sufficiency of a
plaintiff's evidence on proximate cause in Bitar v. Rahman, 272
Va. 130, 630 S.E.2d 319 (2006), finding that testimony from an

expert witness that “too much tissue was removed leading to the
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suturing of the flap under such tension that the blood supply was
compromised and the tissue eventually died” was sufficient to
prove that a surgeon’s negligence proximately caused the
plaintiff’s injury following a “tummy tuck.” 272 Va. at 144, 630
S.E.2d at 326. This testimony was enough even though the
expert was never directly asked, “And did this breach of the
standard of care cause Ms. Rahman’s wound to stay open for nine
months?”

The record shows that the surgery Dr. Sobhan performed
was what, “in natural and continuous sequence,” produced the
bowel obstruction, the fistula and Ms. Howell’s chronic diarrhea.
Without that surgery, none of these problems would have
occurred.

Dr. Sobhan asserted, both before trial and at trial, that Ms.
Howell could not prove causation because her injuries stemmed
from a fistula (a leak in the colon), which can occur after surgery
even when the physician is not negligent. The trial court

apparently agreed, but this is not the law of causation in Virginia.
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In Doherty, the plaintiff was an elderly, insulin dependent
diabetic who had a toe amputated eight days after a minor
podiatric procedure for removal of an abscess. 273 Va. at 425,
641 S.E.2d at 94-5. All expert witnesses agreed that amputation
was a risk of surgery even in the absence of negligence by the
physician. 273 Va. at 426, 641 S.E.2d at 96. The Court, however,
reinstated a jury verdict in favor of Mr. Doherty, holding there
was ample evidence from which the jury could find that the
podiatrist’s negligence was a proximate cause of the amputation.
273 Va. at 428, 641 S5.E.2d at 97. The mere fact that the problem
a patient incurs could have happened without the doctor being
negligent does not mean the patient cannot prove causation.

Ms. Howell’'s expert witnesses testified to the causal
connection between Dr. Sobhan’s negligence and her injuries.
First, Dr. Hercules testified, to a reasonable degree of medical
certainty in the field of general surgery, that Dr. Sobhan’s
surgery fell below the applicable standard of care in three ways:

(1) too much bowel was removed, (2) the anastomosis was in the

22



wrong place (too low) and the technique used for the
anastomosis was not appropriate under the circumstances, and
(3) Dr. Sobhan did not utilize appropriate techniques to minimize
the possibility of a post surgical fistula to the greatest degree
practicable. He also testified that the subsequent surgeries and
medical treatment were proximately caused by Dr. Sobhan’s
deviations from the applicable standard of care as described
above. [I 71-86].

Second, Dr. Ludi testified, to a reasonabie degree of medical
certainty in the field of surgery, that Dr. Sobhan’s performance of
the subtotal colectomy fell below the applicable standard of care
in the three ways testified to by Dr. Hercules and the following:
(1) Dr. Sobhan performed the wrong surgery because the
presurgical diagnosis was consistent with benign disease which,
in combination with Ms. Howell's age and physical condition,
called for less bowel to be removed and for closer monitoring of
her physical and nutritional status; and (2) after Ms. Howell

developed a post surgical fistula, her physical condition and
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nutritional status were so deteriorated that it was beneath the
standard of care for Dr. Sobhan to recommend immediate
surgical intervention. [I 50-56, 67, 74-75].

Both Dr. Hercules and Dr. Ludi testified that the
anastomosis site was in the wrong place because it was too low
(near her rectum) and that the fistula developed at the site of the
anastomosis (i.e., where Dr. Sobhan reconnected the two parts
of her intestine after resecting a portion).

The expert testimony established that Dr. Sobhan
performed the wrong surgery, that the anastomosis was in the
wrong place, and that the fistula developed at the site of the
anastomosis. The experts said it was the surgical cut made by
Dr. Sobhan that determined the location of the anastomosis and
led to the fistula. Had no cut been made, Ms. Howell would have
had only healthy tissue, not a fistula. They also testified that had
Dr. Sobhan performed the correct procedure, there was no
chance that Ms. Howell would develop a fistula and that repairing

the fistula was the sole reason for Ms. Howell’'s two subsequent
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surgeries.

The plaintiff’s theory of negligence - that Dr. Sobhan did the
wrong surgery, did the anastomosis in the wrong place, a fistula
developed at that site and that the two subsequent surgeries
were required to repair the fistula - is analogous to cases where
a physician leaves a sponge in the patient or where the doctor
fails to diagnose appendicitis and the appendix ruptures. See
Easterling v. Walton, 208 Va.214, 156 S.E.2d 787 (1967). In
such cases, either a more complex and dangerous surgery is
required (when the appendix ruptures) or a second surgery is
required to remove the sponge. There can be no argument that
the surgeries in these situations are not causally connected to the
defendant physician’s negligence.

When the trial court denied the defense motion to strike at
the close of the plaintiff's evidence, the court stated, as to the
evidence of proximate cause:

You have Dr. Ludi, you have Dr. Hercules who gave opinion

and that's for the trier of fact. All your arguments are

appropriate for the trier of fact...The plaintiff has established
the case that's appropriate for the jury. Those are all the

questions and issues for the trier of fact to resolve....[T]he
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theory of the case is that Dr. Sobhan took out too much of
the colon. Those were the opinions of both Dr. Ludi and Dr.
Hercules, and of course Dr. Gore had to come in and do
follow-up treatment. So all of these doctors' testimony
support the theory of the plaintiff's case. Matters
established by prima facie evidence and are respectfully
denied for those reasons. [I 223, emphasis added].

“It is not the function of a court to search the record for
conflicting circumstantial evidence in order to take the case away
from the jury on a theory that the proof gives equal support to
inconsistent and uncertain inferences.” Sentilles v. Inter-
Caribbean Shipping Corp., 361 U.S. 107, 110 (1959). Here, the
trial court did just that and erred in doing so.

D. Had Dr. Ludi and Dr. Hercules Not Stated Their
Opinions to A Reasonable Degree of Medical

Probability, Their Testimony Was Still Admissible
Because There Was No Contemporaneous

Objection.

The Court has held that if the defendant in a medical
malpractice case does not object when a medical expert testifies,
asserting the expert has not stated his opinion to a reasonable
degree of medical probability, it is too late to raise that objection

in @ motion to strike made at the close of the plaintiff's evidence.
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Bitar, 272 Va. 130, 630 S.E.2d 319, see also Jackson v. Qureshi,
Record No. 080502 (Va. 1/16/2009), fn. 3. In Bitar the expert’s
testimony was admissible even though he “never stated his
opinion was based on a reasonable degree of medical
probability.” Id. at 11-12, emphasis added. The Court’s
reasoning was that an “objection based on the fact that a medical
expert's opinion is not stated to a reasonable degree of medical
probability...challenges the admissibility of evidence rather than
the sufficiency of evidence” and must be “made when the
evidence is presented.” 272 Va. at 139, 630 S.E.2d at 324.

This is precisely what happened in this case. Ms. Howell’s
expert witnesses both testified to a breach of the standard of
care by Dr. Sobhan to a reasonable degree of medical certainty.
Dr. Sobhan did not make a contemporanecus objection on
grounds they had not testified to causation to the requisite
degree of medical probability when Dr. Ludi and Dr. Hercules
testified as to causation. No challenge on the issue of causation

was made until Ms. Howell had rested her case, when Dr.
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Sobhan’s counsel stated: “"We're moving to strike the testimony
of Dr. Hercules because he has failed, he failed to state to a
reasonable degree of medical probability that any breach on the
part of Dr. Sobhan proximately caused Ms. Howell to sustain
damages in this case.” [I 204-205]. That objection came too
late, and the expert’s testimony was sufficient to submit the case
to the jury.

The trial court expressly addressed the defense failure to
make a Bitar objection when ruling on the motion to strike made
at the close of the plaintiff's evidence, stating that defense
counsel on one occasion objected as to “foundation” but never
stated any objection based on failure to testify to the requisite
degree of medical probability. [I 205-208]. The trial judge said
he “waited” for a Bitar objection but never heard one. [I 206].

[I. MS. HOWELL PLEADED A CAUSE OF ACTION FOR LACK
OF INFORMED CONSENT.

Virginia is a notice-pleading jurisdiction. Rule 1:4(d) states
that an initial pleading is factually “sufficient if it clearly informs
the opposite party of the true nature of the claim or defense.” At
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the demurrer stage, the court “does not evaluate the merits of a
claim” but “tests the sufficiency of the factual allegations” to
decide if it states a cause of action.” Welding, Inc. v. Bland
County Service Auth., 261 Va. 218, 541 S.E.2d 909 (2001). The
pleadings are considered in the light most favorable to the
plaintiff and the court must accept as true the facts “expressly
alleged” and those “impliedly alleged or reasonably inferred from
the facts alleged.” 261 Va. at 226, 541 S.E.2d at 912.

As Dr. Sobhan conceded in the lower court, a physician in
Virginia has a “duty in the exercise of ordinary care to inform a
patient of the dangers of, possible negative consequences of, and
alternatives to a proposed medical treatment or procedure.”
Rizzo v. Schiller, 248 Va. 155, 158, 445 S.E.2d 153, 155 (1994).
“To recover against a physician for failure to provide such
information, the patient generally must establish by expert
testimony whether and to what extent any information should
have been disclosed.” Moates v. Hyslop, 253 Va. 45, 48, 480

S.E.2d 109, 111 (1997). Expert testimony, however, is never
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included in a plaintiff's initial pleading.

This Court has considered the issue of “informed consent” to
medical procedures on many occasions. Tashman v. Gibbs, 263
Va. 65, 222 S.E.2d 772 (2002); Washburn v. Klara, 263 Va. 586,
561 S.E.2d 682 (2002); Moates v. Hyslop, supra; Rizzo v.
Schiller, supra; Raines v. Lutz, supra; Bly v. Rhoads, 216 Va.
645, 650-51, 222 S.E.2d 783, 787 (1976). These cases make
clear that it is only after a plaintiff establishes “the standard of
care and a deviation from that standard” that the plaintiff *may
establish by lay testimony that her physician did not disclose
certain information regarding risks, and that she had no
knowledge of those risks.” Tashman, 263 Va. at 75, 222 S.E.2d
at 777 (2002).

Ms. Howell’s original motion for judgment alleged that Dr.
Sobhan breached his duty of “informing (her) of the risks of the
care and treatment rendered to her.” [I 5]. Dr. Sobhan’s
demurrer to this allegation was sustained and Ms. Howell was

given leave to file an amended complaint; she did so and alleged
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that Dr. Sobhan failed to inform her “appropriately” as to “the
risks of the surgeries and treatment rendered” because he did
not “inform (her) that she was at risk of developing a
postsurgical fistula and related complications, such as ileal
drainage and/or incision dehiscence, particularly if Dr. Sobhan
removed too much bowel, (he) used an inappropriate
anastomosis technique, and/or used inappropriate techniques to
ensure that the possibility of a postsurgical fistula was minimized
to the greatest degree practicable, none of which were addressed
in the Patient Consent For (sic) Procedures and Treatment
relative to Mrs. Howell’'s surgical procedures.” [Amended
Complaint, 918(e)].

Ms. Howell’s counsel made a proffer on the issue of
informed consent at trial. Ms. Howell testified that she spent
about fifteen minutes with Dr. Sobhan on her only office visit
prior to surgery and that he did not tell her the name of the
procedure he intended to perform, did not demonstrate what he

intended to do by have her watch a video of the procedure (as is
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routinely done for colonoscopies) or by showing her photographs
or drawings of the procedure, did not explain her options and did
not tell her the probable or possible risks or outcomes of the
surgery. [I 148-153, 163-4]. Ms. Howell did not sign a consent
form at this office visit; she did sign a consent form at the
hospital prior to surgery but did not review it before signing. [I
148, 198-199].

Ms. Howell’s claim of lack of informed consent was granted
before discovery and before any evidence could be taken on the
issue. What Ms. Howell pleaded, considered in the light most
favorable to her, was sufficient to state a valid cause of action for
lack of informed consent and dismissing it was error.

III. AUTHENTICITY OF ALL OF MS. HOWELL'S MEDICAL
RECORDS WAS STIPULATED, A PROPER
FOUNDATION WAS LAID FOR THEIR ADMISSION,
AND COUNSEL SHOULD HAVE BEEN ALLOWED TO
CROSS-EXAMINE DEFENSE WITNESSES WITH THEM.

Although Dr. Sobhan was allowed to put on evidence to

support his theory of the case, the trial court’s rulings prohibited

Ms. Howell’'s counsel from doing the same. When her counsel
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cross-examined the treating physicians and defense experts, the
lower court limited him to using only a portion of Ms. Howell’s
medical records -- an excerpt introduced by the defense. The
trial court refused to admit the entire medical records even when
the treating physicians who generated and/or reviewed the
records were testifying.

For example, Dr. Anthony Fisher, an internist from Old
Hampton Family Practice in Hampton, Virginia ("Old Hampton”),
was a treating physician who testified for the defense. On direct,
Dr. Fisher testified that while he was treating Ms. Howell she did
not present with complaints of diarrhea. At this time only those of
Ms. Howell’s medical records authored by Dr. Fisher were offered
into evidence.

On cross examination, Ms. Howell’s counsel attempted to
introduce her entire medical file maintained at Old Hampton. The
lower court held the records were not admissible but allowed
counsel to make a proffer with questions related to Ms. Howell’s

medical records, including the following:
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Q: And did you use those records (the refused exhibit) to
understand her history so that you would be able to
treat her on the dates you testified about?

Yes.

A:

Q: And were you aware at all the times you testified
regarding that Ms. Howell had a subtotal colectomy
prior to seeing you on those dates you testified about?

A: Yes, it's in the record. [ I 328-329].}

The trial court made this ruling across the board, so that
only a portion of the plaintiff's medical records were introduced
into evidence. This was clear error that prejudiced Ms. Howell.

During cross-examination of Dr. Sobhan, defense counsel
made 19 objections, 16 of which were sustained. [I 358-381].
Ms. Howell’s counsel was not allowed to ask Dr. Sobhan: (1) if he
had ever before done a subtotal colectomy on a patient who “had

two benign tumors 2.6 centimeters or less” (the size of Ms.

Howell’s polyps); (2)whether he was telling the jury he had

'In a separate matter, the trial court held plaintiff's counsel in
contempt under Code §18.2-456 for speaking to Dr. Fisher,
outside the presence of the jury and the judge, after the court’s
ruling. Counsel paid a $50 fine despite the fact that the court did
not adhere to this Court’s guidelines when holding him in
contempt. Scialdone v. Commonwealth, 51 Va. App. 679, 660
S.E.2d 317 (2008) (summary finding of contempt requires that
the events that give rise to the conviction must occur in the
presence of the court).
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performed a “textbook operation” (even though defense counsel
had used the same term); (3) why a pathology report was not in
his file; (4) whether he became aware that Ms. Howell had
complications following surgery; (5) how often he visited Ms.
Howeil after Dr. Hercules took over her care; and (6) when he
last performed any surgery in Virginia. [I 361, 371-372, 376,
381-382].°

During Ms. Howell’s direct examination, her medical records
were admitted into evidence. [I 200-203]. Several hours later,
the court reversed itself and held that Plaintiff’s Exhibits 1, 2, 3,
5, 6, 7, 8, and 9 (medical records from her treating physicians)
were not admissible. [I 274-276]. This was error.

A litigant “is entitled to introduce all competent, material
and relevant evidence that tends to prove or disprove any
material issue in the case, unless that evidence violates a specific

rule of admissibility.” Barkley v. Wallace, 262 Va. 369, 374, 595

*During direct examination, Dr. Sobhan’s counsel admitted into
evidence a medical report that was not the one produced to
plaintiff's counsel during discovery. [I 352-357]. Plaintiff’s
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S.E.2d 271, 273 (2004) (citations omitted). The trial court
excluded the medical records on grounds they included “opinions
from experts or treating physicians and they have to be admitted
through them,” relying on this Court's decision in Neeley v.
Johnson, 215 Va. 565, 211 S.E.2d 100 (1975). [I 274].

The trial court’s reliance on Neeley was misplaced. “Virginia

expressly permits the introduction of certain portions of medical

records under the business records exception to its hearsay rule.”
Parker v. Commonwealth, 41 Va. App. 643,653, 587 S.E.2d 749,
756 (2003) (emphasis added), citing Neeley, 215 Va. at 570-72,
211 S.E.2d at 105-06 (1975). Here, however, the lower court
excluded the medical records in their entirety.
IV. THE COURT ERRED IN ALLOWING DEFENSE COUNSEL
TO USE A POWERPOINT PRESENTATION AND
DEMONSTRATIVES DURING OPENING STATEMENTS.
Ms. Howell moved in /imine to prohibit defense counsel from
using a PowerPoint presentation and certain “demonstratives”

during her opening statement at trial; the motion was denied.

See Plaintiff's Motion In Limine on Defendant’s Proposed Use of

counsel’s objection was first sustained and then overruled.
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Demonstrative Evidence, attached as an Addendum. The
PowerPoint included defense counsel’'s “notes,” diagrams and
photos from medical textbooks, and a video of a subtotal
colectomy. Dr. Sobhan’s counsel refused to provide Ms. Howell’s
counsel with a copy of the PowerPoint before it was shown to the
jury; the only. “demonstratives” counsel had seen were two
medical records, one of which was a textbook drawing of a colon,
identifying locations where a “tumor” was located. The textbook
drawing was misleading to the jury because Ms. Howell did not
have a tumor or cancer,

This Court has not yet addressed if and when counsel may
use a PowerPoint presentation during opening statements, but,
because of the rising use of the technology, the issue is
appearing in courts across the nation, most often in criminal
cases. For example, the Oklahoma Criminal Court of Appeals has
held it was reversible error to allow a prosecuting attorney to use
a PowerPoint presentation during his opening statement when

the presentation showed photographs with descriptive captions
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written by the attorney. Bell v. State of Oklahoma, 207 OK CR
43 (Okla. Crim. App. 2007). Similarly, the Court of Appeals of
New Mexico has chastised a prosecuting attorney who used a
PowerPoint presentation during his opening statement that
included testimony from the defendant’s wife, which had been
excluded by the trial court. State v. Sena, 168 P.3d 1101, 1108
(N.M. App. 2007). In Sena the defendant moved for a mistrial
based on the use of the PowerPoint; the trial court denied the
motion but admonished the jury to disregard the wife’s
statements, which would also come from other witnesses.

Arizona courts have allowed the use of PowerPoint
presentations during opening statements if the trial court reviews
the presentation prior to trial and determines that it is not
prejudicial or inflammatory and does not contain anything that is
not likely to be admitted at trial. See State v. Sucherew, 203 Az.
137 (Arizona Ct. App. 2003).

Virginia lawyers may use illustrative evidence, such as

sketches, maps, models and diagrams, “to clarify testimony” and
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as part of their arguments to the jury. Charles E. Friend, The
Law of Evidence in Virginia §13-11, at 536 (6 Ed. 2003); see
also Curtis v. Commonwealth, 3 Va. App. 636, 352 S.E.2d 536
(1987). Before such evidence may be used, however, it must be
established as relevant and even if found relevant, it must be
excluded if its prejudicial effect outweighs its probative value.
Friend, 813-11 at 537. Here, however, counsel used the
PowerPoint and demonstratives during her opening statement,
when nothing had yet been received in evidence.

Although opening statements are not evidence, counsel
should not “refer to matters which under no circumstances could
be introduced in evidence, for the purpose of influencing the
jury.” Westlake Properties v. Westiake Pointe, 273 Va. 107, 639
S.E.2d 257 (2007). The only way the PowerPoint presentation
and the “demonstratives” could be admitted was if a witness laid
a foundation for their accuracy and if they were relevant and not
unfairly prejudicial. Jackson v. Commonwealth, 267 Va. 178, 590

S.E.2d (2004). Allowing their use during defense counsel’s
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opening statement was improper and prejudicial.

V. THE TRIAL COURT IMPROPERLY LIMITED DIRECT
EXAMINATION OF MS. HOWELL AND CROSS-
EXAMINATION OF DEFENSE EXPERTS AND
IMPROPERLY QUALIFIED AN EXPERT WITNESS.

During the direct examination of Ms. Howell, defense
counsel made 28 objections, fourteen of which were sustained by
the trial court; at one point, both attorneys appearing for the
defense argued an objection. [I 125, 129, 131, 134, 136, 142,
145-146, 148, 150, 152, 154-156, 158-159, 161, 165-166, 168-
169, 170-176, 181-191, 193].

Plaintiff's counsel asked Ms. Howell if, “in any of the
discussions” she had with Dr. Sobhan, the doctor told her she
“had cancer.” [I 150]. Defense counsel objected on grounds of
relevancy and the court sustained the objection. [I 151]. The
defense theory of the case, however, was that the surgery Dr.
Sobhan performed was needed and proper because the polyps he
removed were cancerous or precancerous. In addition, the
transcript shows that Ms. Howell had not previocusly been asked

whether Dr. Sobhan told her she had cancer. [I 123-150].
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Douglas M. Heuman, M.D., a gastroenterologist, testified as
a defense expert that the applicable standard of care for a
subtotal colectomy did not require “a gastroenterologist to come
in during the surgery and utilize an endoscope.” [I 288]. Ms.
Howell’s counsel objected and his voir dire examination revealed
that Dr. Heuman had never performed a subtotal colectomy or a
“segmental resection of the patient's colon;” had never utilized a
colonoscope during a general surgeon’s removal of polyps and
had “no experience whatsoever in being present in the operating
room when a general surgeon is removing polyps.” [I 288-291].

Although Dr. Heuman may have been qualified in the field of
gastroenterology, his responses showed he did not have any
personal experience with the procedure he later testified was not
required. He should not have been permitted to state an opinion
on this issue because his field of medicine is not “the same as the
defendant's specialty or a related field of medicine.” Lloyd v.
Kime, 275 Va. 98, 654 S.E.2d 566 (2008). It cannot be said that

the admission of Dr. Heuman’s testimony was harmless error.
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CONCLUSION

Recovery in a medical malpractice case requires proof of the
requisite standard of care, of a breach of that standard and of
proximate causation. Ms. Howell’s proof of the first two elements
is not challenged on appeal and the record shows her evidence
was sufficient to create a jury issue on causation. The record
also shows that Ms. Howell stated a claim of lack of informed
consent and that the lower court erred in limiting her evidence at
trial. For these reasons and based on the authorities cited, Ms.
Howell urges the Court to reverse the trial court’s action and to
award her a new trial.

Respectfully submitted,

ESTHER H.HOWELL
Appellant

By counsel
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ADDENDUM

Attached is a date stamped copy of Plaintiff’s Motion In Limine on
Defendant’s Proposed Use of Demonstrative Evidence during the
Opening Statement, showing the motion was filed in the trial
court on May 5, 2008. The motion remains missing from the

record despite the Court’s issuance of a writ of certiorari to the
Circuit Court of the City of Hampton.



| VIRGINIA:  IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON
ESTHER H. HOWELL

and SOBHAN & HOPSON SURGICAL, PC,

)
Plaintiff, ;

V. g Case No.: CL06-001187
AJMAL SOBHAN, M.D,, individually ;
)
)

Defendants.

PLAINTIFF’S MOTION /N LIMINE ON DEFENDANT’S PROPOSED USE OF
DEMONSTRATIVE EVIDENCE DURING THE DPENH\IG STATEMENT

Plamtlff Esther H. Howell (“Ms. Howell”) by oounsel, moves the Court in lzmme to

L ‘proh:tb;t de.fense counsel from | usmg a PowerPomt presentatlﬂn and c:erta.m “demonstratives™

during counsel’s opening statement at trial on May 3, 2008. or in the altemnative to strike certain

items from the presentation and specific “dernonstratives,” and in support thereof, states as

follows:

L. Defendants’ Witess and Exhibit List, a copy of which is attached as Exhibit 1,

states:

Defendants also reserve the right to use for demonstrative purposes exhibits, including
but not limited to illustrations, diagrams (including but not limited to diagrams

~ llustrating subtotal colectomy and gastroinfestinal anatorny), models, videotapes, CD-
ROMs, PowerPoint presentations, or enlargements to illustrate particular diseases,
medical conditions, anatomy, morphology, or physiology. All such demonstrative
exhibits shall be made available to the Plaintiff, upon request, at the offices of LeClair
Ryan, A Professional Corporation, prior to the trial of this maiter. (Emphasis added).

2. On May 1%, following a telephone conversation regarding this issue, Plaintiff

requested “a copy of the slides your (sic) reference in Defendant’s Exhibit List.” See attached

letter as Exhibit 2. @
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3. Later that day, Plaintiff’s counsel received a letter from Jodi B. Simopoulos,
Esquire, one of Defendants’ atiorneys, following up on this letter and telephone conversation
regarding the use of demonsirative exhibits at trial and sPec:iﬁcaliy defense counsel’s planned
PowerPoint presentation for use during the opening statement at trial on May 3, 2008. See copy
of this letter from defense attached as Exhibit 3. During the phone conversation, defense counsel
indicated that the PowerPoint presentation would include “notes™ and various diagrams and
photos from medical textbooks as well as a video of a the operation called a “subtotal
colectomy,” the procedure Dr. Sobhan performed on Ms. Howell.

4. Defense counsel sent an additional letter via overnight delivery, which was
received on May 2™, See attached letter (also dated May 1, 2008) as Exhibit 4 with attached
exhibits.

5, Defense counsel’s letter {Exhibit 3] states the PowerPoint presentation was not
“completed” and added, “we have already sent you any demonstratives that may be used within
our case or during our opening statement.” Counsel refused to produce a copy of the planned
PowerPoint presentation despite having stated in the exhibit list that “all” demonstratives would
be made available to Plaintiff’s counsel.

6. With the exception of two medical records, diagrams, and illustrations, Plaintiff’s
counsel has not previously seen any of the “demonstratives™ sent by defense counsel, which were
not produced during discovery. Defense counsel did not send with its letter, and thus Plaintiff"s
counsel has not seen, any video, notes, or other information defense counsel stated she plans to
show the jury at trial and may use during the opening statement.

7. Plaintiff objects to use of the PowerPoint presentation without her counsel having

an opportunity to view it prior to trial,

e ]



8. Included in the demonstratives sent by defense counsel are three illustrations of
the gastrointestinal tract, apparently from medical textbooks, showing a colon and identifying
locations where a “tumor” is located. [Exhibit 1, pp. 3-5]. Plaintiff objects to the presentation
of these drawings at trial as misleading to the jury because Ms. Howell did not have a tumor or
cANcer.

9. Although opening statements by counsel are not evidence, thc.Virginia Supreme
Court has held that in such statements counsel should not “refer to matters which under no
circumstances could be introduced in evidence, for the purpose of influencing the jury” and
opening statements are “under tﬁe control and judgment of the court.” Marthews Co. v. Lincoln
Co., 148 Va. 413, 420 (1927); Westlake Properties v. Westlake Pointe, 639 S.E.2d 257 (2007).

10.  Plaintiff objects to Defendants’ use of any nonevidentiary “demonstratives”
during opening staternent other than simple diagrams on grounds they are not admissible and/or
are unlikely to be introduced into evidence. Demonstrative evidence is used either to illustrate
evidence or issues in dispute. When allowed in a jury trial, demonstrative evidence may be
reviewed by the jury as it deliberates. Thus, some witness must lay the foundation for its
accuracy, and the evidence must be relevant and not unfairly prejudicial. Jackson w
Commonwealth, 267 Va. 178, 590 S.E.2d (2004); see, e.g.. Drinkard-Nuckols v. Andrews, 269
Va. 93, 101, 606 S.E.2d §13, 818 ( 2003).

WHEREFORE, Plaintiff respectfully requests that the Court grant her motion in limine
and exclude the PowerPoint presentation and the other “demonstratives” attached to defense

counsel’s May 2, 2008, letter.



Respectfully submitted,
ESTHER H. HOWELL

B L Plaintiff
' i By counsel
WARREN & ASSOCIATES PLC
j Paul L. Warren, VSB#27454 |
- P.O:Box 11166 o
o ‘._Noxfolk, Vu'gmxﬂ 23517
- Telephone: =~ 757.274.0047
© Facsimile: ~ 757.274.0055
CERTIFICATE OF SERVICE

I hereby certify that on the 5™ day of May, 2008, I caused the foregoing PlaintifP's
Motion in Limine on Defendant’s Proposed Use of Demonstrative Evidemce to be served via

hand dehvery 1o Donna L Fostf:r and Jodi B. Slmopoulos, LeClau Ryan, P C Riverfront Plaza, o

East Tower, 95] E. Byrd Street, P.O. Box 2499, Richmond, VA 23218 2499 counsel of racord o

for Defendants. %4/

Paul L. Warren




VIRGINIA:;
IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

ESTHER H. HOWELL,
Plalatift,

Case No.: CL06-1187

AJMAL SOBHAN, MD, individually
sad DR, SOBHAN & DR. HOPSON
SURGICAL, PC (Improperly sucd as
Sobhan and Hepeon Surgical, P.C.),

Surgical, PC (improperly sued as Sobhan and Hopaon Surgical, P.C.) by counsel pursuant to the
M Scheduling Order entered in this matter on March 31, 2008, mdid;mtify the following
witnesses to testify at the trinl of this matter:
WITNESS LIST
1 Ajmal Sobhan, M.D.
2 Mnrtin T. Evans, M.D,
3 Lawrence Starin, M.D.
4.  Douglas M. Heuman, M.D.
L William Ritchie, M.D.
6. Robin Corbett, M.D. by deposition or live
7, Lind Chinnery, M.D,
8. Anthony Fisher, M.D.

9. Colin M. Kingston, M.D.




10.  Hassan A. Hassan, M.D.
11.  David Gore, MD.
12.  C.T.O’Comneil, M.D.
13.  LP.Spamer, M.D.

' 14,  Barry Hellman, Jr. MD,

15. I necessary, custodian of medical records for any of plaintiff’s healthcare
providers; and

16.  Any and all witnesses necessary for rebuttal or impeachment purposes, the need
for whose testimony could not be reasonably anticipated.

Defendants reserve the right to call any witness identified by Plaintiff in this case.
DefmdmtlrelmﬂmriﬂﬂMcallmy&uﬁngphysicimurothuhuhhcﬁmviduidmﬁﬁed
in Plaintiff*s medical records. Defendants alao reserve the right to call any of the above
healthcare providers and persons as rebuttal witnessea. Defendants further reserve the right to
amend this list s circumstances dictate.

EXHIRILLIST

COME NOW the Defendants Ajmal Sobhat, M.D. and Dr. Sobhan & Dr. Hopson
Surgical, PC (improperly sued as Sobhan and Hopson Surgical, P.C.) by counsel pursuant to the
Amended Scheduling Order entered in this matter on March 31, 2008, and identify the following
exhibits they may introduce at the trial in this matter;

1. Medical records of Plaintiff from Sentara Careplex Hospital from all inpatient
admissions and outpatient visits, regardless of date;

2. Medical records of Plaintiff from Mary Immaculate Hospital from all inpatient
admissions and outpatient visita, regardless of date;,

3. Modical records of Plaintiff from Ajmal Sobhan, M.D., regardless of date;

4, Medical records of Plaintiff from Warren Hercules, M.D., David Gore, M.D.
and/or Peninsula Surgical Associates, regardless of date;



10.

11’

12.

13,

14.

15.
16.
17.
18.

19,

20.
21

Medical records of Plaintiff from Marc J. Harrigan, M.D, and/or Old Hampton
Family Practice, regardless of date;

Medical records of Pleintiff from Robin L. Corbett, M.D. and/or Chesapeake Bay
Gastroenterology, regardless of date; :

Medical records of Plaintiff from Hassan A. Hassan, M.D., Myung W. Kim, M.D,
and/or Hampton Roads Gastroenterclogy, regardless of date;

Medical records of Plaintiff from Anthony Fisher, M.D., regardless of date;

Medical records of Plaintiff from Lind W. Chinnery, M.D. and/or Tidewater
Internal Medicine Associates, regardless of date;

Medical records of Plaintiff from Cynthia Satterwhite, M.D. and/or
Gastroenterology Specialists, regardless of date;

Medical records of Plaintiff from Colin Kingston, M.D. and/or Tidewater
Orthopaedic Associates, regardless of date;

Any and all x-rays, MRIs, CT scana or other radiological films and their
accompanying reports for PlaintifY, regardless of date, including but not limited to
CT scans dated 1/24/03, 2/22/03, 2/26/03, and 4/23/03.

Any and all pathology reports for Plaintiff, regardiess of date, including but not
limited to pathology reports dated 1/13/03, 1/17/03, 3/31/03, 7/25/03, and
10/11/05. .

Copies of Plaintiff's medical records and/or radiographs enlarged and/or
mounted;

Copies of ths jury instructions enlarged and/or mounted;
Cwrriculum Vitae of Martin T. Evans, M.D,;
Curriculum Vitae of Lawrence Starin, M.D ;
Curriculum Vitae of Douglas M, Heunan, M.D.;

The deposition transeripts taken during discovery in this matter, including all
exhibits 1o the depositions;

All discovery responses in this matter;
Amended Motion for Judgment and Nonsuit Order for case CLO0S5-20;

Expert certification of Warren Hercules, M.D.;



23.  Any document necessary for rebuttal or impeachment purposes; and

24.  Defendants also reserve the right to use for demonstrative purposes exhibits,
inchuding but not limited w illustrations, diagrams (including bus not limited to
diagrams illustrating subtotal colectomy and gastrointestinal anatomy), models,
videotapes, CD-ROMs, PowerPoint presentations, or enlargements to illustrate
particular diseases, medical conditions, anatomy, morphology or physiology. All
such demonstrative exhibits shal) be made available to the Plaintiff, upon request,
at the offices of LeClairRyan, A Professional Corporation, prior to the trial of this
matter.

Defendants reserve the right to introduce any other medical records from Plaintiff's
healthcare providers. Defendants also reserve the right to introduce or refer to any exhibits
identified, offered and/or utilized by the Plaintiff in this case,

Defendants ﬁuther reserve the right to rely upon the Plaintifi"s discovery responses and

the depositiﬁns of any witnesses, including the Plaintiff, for purposes of cross-examination.

Defendants further reserve the right to amend this list as circumstances dictate.

Respectfully submitted,
AJMAL SOBHAN, M.D,, and DR. SOBHAN &

DR. HOPSON SURGICAL, PC {(improperly
sued as Sobhan & Hopson Surgical, P.C.)

Rodney K. Adams, Esquire (VSB #32656)
Donna L. Foster, Esquire (VSB #42220)
Jodi B. Simopoulos, Esquire (VSB #68789)
LeClairRyan, A Professional Corporation
Riverfiront Plaza, East Tower

951 East Byrd Street, 8 Floor

Richmond, Virginia 23219

Telephone No.: (804) 783-2003

Facsimile No.: (804) 783.2294



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Defendants’ Witness and Exhibit List was

sent via facsimile and overnight mail, postage prepaid, this [éﬂ day of April, 2008 to:

Paul L. Warren, Esquire
Warren & Associates PLC
409 Duke Street, Suite 100
Norfolk, Virginia 23510
Counsel for Plaimtiff




WARREN &
ASSOCIATES PLC

Adtorneys and Connselors at Law

PALL L. WARREN Telephone 757.274,0047
Lienred in 1A, DO, &0 MD Vacyimile 757.274.0055
Corrvified Mckiatur & Arbitraror pwarten@vearrenple.com

www.warrenple, com

May 1, 2007
Via Facsimile and Regalar Mail

Donna I.. Foster

LeClair Ryan

951 Est Byrd Street

Post Office Box 2499
Richmond, VA 23218-2499

Re:  Esther H Howell v. Ajmal Sobhan, M.D., Steven Hopson, M.D. and,
Sobhan & Hopson Surgical PC
At Law No, CL06-1187
Dear Ms. Foster:

This will confirm receipt of your proposed jury verdict form, which we agree to use at
trial.

To date, you have yet to provide a copy of the slides your reference in Defendant’s
Exhibit List. Please fax same to us upon receipt or, alternatively, schedule a telephone
conference with Judge Taylor tomorrow after 1:00 p.m. so that he may rule on same.

Thaok you for your time and attention in this regard.

Vez truly yours,

Paul L. Warren

ce: Esther H. Howell

EXHIBIT

Z-

409 DUKE STRERY, SUITE 100, NORFOLE, VIRGINIA 235 10 4
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LECLAIRRYAN

May 1, 2008

Yia Overnight Mail
Paul L. Warren, Esquire

Warren & Associates PLC
409 Duke Street, Suite 100
P.O.Box 11166

Norfolk, Virginia 23510

Re:  Esther H Howell v. Ajmal Sobhan, M.D., et al.
In the Circuit Court for the City of Hampton
Case No. CL06-1187

Dear Mr. Warren:

This follows your letter of May 1, 2008 as well as our conversation earlier today. As we
agreed earlier, we are sending you (via overnight fed-ex) the demonstrative exhibits that we
currently anticipate we may use at trial. I am also going to attempt to fax them to you.

We do not believe that it is appropriate, however, for you to request a copy of what we
may say during our opéning statement. First, we have no completed power-point presentation to
show you. Second, our opening statement is attorney work-product. Third, we have already sent
you any demonstratives that may be used within our case or during our opening statement.
Finally, even if it was completed, it would obviously not be appropriate for you to have a
preview of our opening staternent.

If you have any additional concerns, we can take it up before the trial on Monday, as
Judge Taylor suggested.

i B. Simopoulos

cc: Donmna L., Foster, Esq.
EXHIBIT

s

E-mail: jodi.simapoulos @leclairryan.com 851 East Byrd Strest, Eighth Floos
Diract Phane; 804.783.7516 Highmond, Yirginia 23219
Biract Fax: B04.783.7615 Phone: 804.783.2003 \ Fax: 604.783.2204

File No. 07795.0044 ATTORNEYS AT LAW \ WWW.LEGLAIRRYAN.COM
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LECLAIRIYAN

May 1, 2008

Paul L. Warren, Esquire
Warren & Associates PLC
409 Duke Street, Suite 100
P.0O.Box 11166

Norfolk, Virginia 23510

Re:  Esther H. Howell v. Aimal Sobhan, M.D., et al.
In the Circuit Court for the City of Hampton
Case No. CL06-1187

Dear Mr, Warren:

Enclosed are copies of defendants’ anatomical demonstrative exhibits, which may be
used at trial as enlargements,

Very truly yours,
Do ICingobtusd ttaoun. .
awn Kingsbury Attean
Paralegal to Donna I, Foster
/dka
Enclosures

cc:  Donna L. Foster, Esquire (w/o enclosures)
Jodi B. Simopoulos, Esquire (w/o enclosures)

EXHIBIT
E-mail; dawn.attean@ laclairryan.com 95 East Byrd Streat, Eighth Floar
Dirgct Phione; 804,783.7564 Richmond, Virginia 23214
Fax: §04.783.2294 Phang: B04.783.2003 \ Fax: 804,.783.2294

Fil . 07795.0044
ite No ATTORNEYS AT LAW \ WWW.LECLAIRRYAN.COM
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