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Esther H. Howell ("Ms. Howell”) brings before the Court a
perfected appeal based on specific assignments of error. The
arguments in her opening brief, as well as those here, fully
comply with the requirements of Rule 5:25. Those arguments,
supported by citations to the record, make clear that Ms. Howell
presented sufficient evidence of causation to send her case to the
jury. She should be awarded a new trial.

CORRECTIONS TO APPELLEES’ STATEMENT OF FACTS

According to appellees Ajmal Sobhan, M.D. and Sobhan &
Hopson Surgical, P.C. ("Dr. Sobhan"), the surgery performed on
Ms. Howell left her “healthy” and “living independently in her own
home,” suffering only from “loose stools,” which Dr. Sobhan calls
a "“common, albeit unfortunate, complication of intestinal
surgery.” [Appellees’ Brief at pp. 1, 8, 22]. This picture of Ms.
Howell as an elderly lady with a little diarrhea, something most
people deal with occasionally, is a far cry from Ms. Howell’s
reality. Ms. Howell testified that after the surgery she initiaily
had no bowel control and had bowel movements in front of

friends and family members; she said she had not had a solid



bowel movement for five years and never will; she said the only
way she could sit through the trial was to eat nothing “but
Nutrigrain bars” and take a few “sips of water” so her bowels
would not empty. [JA 162-4, 176-7]. She is now three dress
sizes smaller than before the surgery. [JA 172-173]. The
problems caused by Dr. Sobhan’s negligence, with which Ms.
Howell has to live for the rest of her life, are not “unfortunate.”

Dr. Sobhan claims it is “"undisputed” that Ms. Howell’s family
doctor sent her for a colonoscopy because she had occult
(hidden} blood in her stool,” but Ms. Howell said that was not
why she had the screening test. [Brief at p. 5]. She testified that
she had no bowel problems and that her family doctor sent her
for a routine colonoscopy based on her age and the fact that she
had never had such screening. [JA 140-44].

Dr. Sobhan also takes issue with Ms. Howell describing the
polyps removed from her colon as “benign,” saying that term
applies only because “they had not yet developed into cancer.”

[Brief at p. 7]. "Not yet cancer” is not the medical definition of



benign; in medical terminology the word means “noncancerous,”
“not dangerous to health” and “not life threatening.” See

http://www.uchospitals.edu/online-library. Dr. Sobhan’s theory

of this case was that Ms. Howell had or was about to develop
cancer, so that he had to do a subtotal colectomy (a cancer
surgery) and could not have done one of the less drastic,
alternate procedures described by Ms. Howell’'s experts. He
continues to “spin” the facts to fit this theory.

But the record shows that Ms. Howell never had a

cancerous polyp. The polyps removed during the colonoscopy
were not cancerous, which Dr. Sobhan knew before he performed
the subtotatal colectomy. [JA 38-9]. The polyps Dr. Sobhan
removed along with four feet of Ms. Howell’'s colon were not
cancerous. [JA 41-6, 66, 343-4]. Ms. Howell had two benign
polyps, each roughly the size of a quarter, but Dr. Sobhan
removed all but six inches of her large intestine and connected

the remainder of it directly to her rectum. [JA 40-42, 46]."

'Ms. Howell actually has no colon; the six-inch segment left by

Dr. Sobhan is her rectum, which is defined as the last six to eight
3



A colectomy is surgical removal of all or part of the colon.

See www.answers.com/topic/colectomy. A subtotal colectomy is

removal of more than half, but not all, of the colon; it is one step

below surgery that leaves the patient with an opening in the

abdominal wall through which feces pass into a collection bag.

Ms. Howell’s experts testified that surgery as drastic as a subtotal

colectomy should be done only when cancer is present. [JA 40-

42, 76-77]. Ms. Howell never did and does not now have cancer.
ARGUMENT

I. MS. HOWELL PUT ON SUFFICIENT EVIDENCE OF
CAUSATION TO SUBMIT HER CASE TO THE JURY.

Dr. Sobhan’s brief begins with a two-page summary of
argument (incorrectly identified as “the nature of the case”) in
which Dr. Sobhan infers that he was not negligent in performing
surgery on Ms. Howell that left her with a rectum and no colon
and claims Ms. Howell presented no evidence that any negligence

on his part proximately caused her injury. There is noc question as

inches of the large intestine. See Merriam-Webster Medical
Dictionary (September 2006 Ed.).
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to the existence of a jury issue on Dr. Sobhan’s negligence. The
lower court held that Ms. Howell’s expert withesses established
the applicable standard of care and testified, to a reasonable
degree of medical probability, that Dr. Sobhan breached that
standard; this ruling was not appealed. [JA 389-90]. All that was
at issue below and all that is at issue on appeal is: Did the
evidence that established a jury issue on negligence also raise a
jury issue on causation? The record, viewed in the light most
favorable to Ms. Howell, shows that it did.

Although conceding that proximate causation is ordinarily an
issue of fact for the jury (Brief at p. 14), Dr. Sobhan argues that
Ms. Howell failed to put on evidence that “but for” Dr. Sobhan’s
negligence she would have developed a post-surgical fistula,
required another surgery and spent the remainder of her life with
six inches of bowel, chronic diarrhea and the inability to have a
solid bowel movement. Dr. Sobhan says neither of Ms. Howell’s
medical experts testified that his deviations from the applicable

standard of care proximately caused her injuries. The record



shows this to be untrue.

Ms. Howell's expert witnesses, Dr. Warren Hercules and Dr.
Gary A. lLudi, each testified as to three ways in which Dr.
Sobhan’s surgery fell below the applicable standard of care; as
stated above, the lower court found this evidence sufficient to
submit the issue of negligence to the jury. Both physicians also
testified that Ms. Howell’s injuries, her subsequent surgeries and
medical treatment were proximately caused by Dr. Sobhan’s
deviations from the standard of care.

First, Dr. Ludi clearly linked Dr. Sobhan’s breaches of the
applicable standard of care to Ms. Howell’s injuries and resulting
damages. He said Ms. Howell was left with chronic diarrhea on a
constant basis, some incontinence, and a fistula, or leak through
the abdomen that developed at the site of the anastomosis,
where Dr. Sobhan sewed the two remaining pieces of Ms.
Howell’'s bowel together. [JA 55-56]. Had Dr. Sobhan done a
different procedure, Ms. Howell would not have developed the

fistula because “there’s no cut to the bowel, no injury to the



bowel, nothing that needed to heal in that area.” [JA 55].
Removing “a few feet (of Ms. Howell’s colon) in either direction”
left her with virtually no colon, a “zero” chance of returning to
normal bowel function and chronic diarrhea “forever.” [JA 50-51,
66-7].

When asked if the subtotal colectomy done by Dr. Sobhan
caused the fistula, Dr. Ludi said the two were “directly related”
and that if Dr. Sobhan had been working in another area, doing a
different procedure, Ms. Howell would not have developed a
fistula “to a reasonable degree of medical certainty.” [JA 55].
Dr. Sobhan’s counsel did not object to this testimony. Id.

Second, Dr. Hercules testified that Ms. Howell developed the
fistula because “that's where he (Dr. Sobhan) did his
anastomosis,” or reconnected the two sections of Ms. Howell’s
colon. [JA 87]. He also specifically said the fistula “occurred
because of negligence.” Id. Dr. Hercules also testified that

because Ms. Howell had virtually no colon left, she had lost her



“capacity to hold stool” and “would not have normal functioning.”
[JA 80].

Dr. Sobhan says it is “true, but trivial” that the leak in Ms.
Howell’s intestine would not have developed where it did without
Dr. Sobhan performing the subtotal colectomy. [Brief at p. 20].
There is nothing “trivial” about Ms. Howell developing a leak in
her intestine that forced her to undergo two more surgeries and
left her with chronic diarrhea. Her experts testified that, had no
cut been made, Ms. Howell would have had only healthy tissue,
not a fistula. [JA 55, 87]. They also testified that had Dr.
Sobhan performed other, less drastic, procedures, there was no
chance that Ms. Howell would develop a fistula and that repairing
the fistula was the sole reason for Ms. Howell’s two subsequent
surgeries. [JA 50-1, 55-6, 66-7, 71-87].

Dr. Sobhan describes this case as “wholly unlike” Bitar v.
Rahman, 272 Va. 130, 630 S.E.2d 319 (2006), where a medical
expert’'s testimony that a surgeon removed too much tissue

during a “tummy tuck” was sufficient to prove that the surgeon’s



negligence proximately caused the patient’s injury even though
the expert was never directly asked, “"And did this breach of the
standard of care cause Ms. Rahman’s wound to stay open for nine
months?” [Brief at 26]. Dr. Sobhan says Bitar is irrelevant here
because the key to the Court’s holding in Bitar was that the
medical expert said the consequences of the surgeon’s
negligence were “a magnitude” different from what the plaintiff
would have suffered in the absence of negligence. Dr. Sobhan
misstates Bitar, where the Court wrote as follows with regard to
the sufficiency of the plaintiff's evidence on causation:
Dr. Jacobs opined that Dr. Bitar, in planning and performing
the abdominoplasty, breached the standard of care because
Dr. Bitar pre-determined the amount of tissue to be
removed. Continuing, Dr. Jacobs stated that "too much
tissue was removed leading to the suturing of the flap under
such tension that the blood supply was compromised and
the tissue eventually died." This testimony established a
breach of the standard of care by Dr. Bitar and that such
breach was a proximate cause of Rahman's injury.
272 Va. at 144, 630 S.E.2d at 326.

Similarly, Dr. Sobhan misses the point of Ms. Howell's

reliance on Doherty v. Aleck, 273 Va. 421, 641 S.E.2d 93 (2007),



saying Ms. Howell asserts that “Doherty eliminates the “but for”
requirement for proximate causation.” [Brief at 27]. Ms. Howell
made no such assertion. In Doherty the Court wrote this about
his evidence of causation:
In addition to the evidence concerning Doherty's age and
the pre-surgery debilitating condition of his health, the
record shows a continuous sequence of events commencing
with the surgery on December 5, 2001, followed only eight
days later by the amputation of his toe on December 13.
273 Va. at 428, 641 S.E.2d at 97. The significance of this
statement is that the evidence of causation came not solely from
a testifying expert but from the record as a whole. The Court
reinstated a jury verdict in Doherty’s favor on grounds there was
ample evidence, not limited to expert testimony, from which the
jury could find that the defendant podiatrist’s negligence was a
proximate cause of Mr. Doherty’s injury (amputation of his big

toe). 273 Va. at 428, 641 S.E.2d at 97.

II. MS. HOWELL PLEADED A CAUSE OF ACTION FOR LACK
OF INFORMED CONSENT.

Dr. Sobhan argues that Ms. Howell waived any objection to
the trial court’s sustaining of a demurrer to her claim of lack of

10



informed consent because she did not include such a claim in her
Second Amended Complaint. Dr. Sobhan cites Dodge v. Trustees
of Randolph-Macon Women’s College, 276 Va. 10, 661 S.E.2d
805 (2008) in support of this argument, but his reliance on
Dodge is misplaced.

Here, Ms. Howell filed a First Amended Complaint that
expressly pleaded a claim of lack of informed consent. [JA 4-5].
The lower court sustained Dr. Sobhan’s demurrer to that claim.
[JA 15, 21]. Ms. Howell then filed a Second Amended Complaint,
on which the case went to trial. [JA 8-13]. Had Ms. Howell
included a claim of lack of informed consent in her Second
Amended Complaint after the trial court had sustained a
demurrer to such a claim, Dr. Sobhan would undoubtedly have
moved for sanctions against both Ms. Howell and her counsel.

In Dodge the circuit court sustained a demurrer to an initial
complaint and again to an amended complaint. 276 Va. at 14,
661 S.E.2d at 807. The Court would not consider allegations of

error arising from the initial complaint because the amended

11



complaint did not “incorporate or refer to any of the allegations
that were set forth in a prior motion for judgment,” citing
Hubbard v. Dresser, Inc., 271 Va. 117, 119-20, 624 S.E.2d 1, 2
(2006). In Hubbard, however, the Court reversed the sustaining
of two demurrers and there was no error it was precluded from
reviewing based on the principle cited.

Dr. Sobhan also argues that lack of informed consent is a
negligence based claim, so that Ms. Howell had to allege that Dr.
Sobhan’s negligent omissions were a proximate cause of her
injuries, which she did. Ms. Howell expressly alleged that Dr.
Sobhan breached his duty of care to Ms. Howell by “failing to
inform (her) of the risks of the surgeries and treatment rendered”
and that “as a proximate result thereof” she was injured and
sustained damages. [JA 4-5].

Dr. Sobhan also asserts that Ms. Howell’s counsel did not
adequately object to the order sustaining the demurrer because
he endorsed it as “seen and objected to for the reasons stated in

the pleadings and at oral argument” but did not file the transcript

12



of the hearing on the demurrer. The record, however, does
contain the briefs filed in opposition to the demurrer, which set
forth the bases for Ms. Howell’s objection to it being granted. In
addition, Ms. Howell’s counsel made a proffer on the issue of
informed consent at trial. [JA 148-53, 163-4, 198-9].

III. MS. HOWELL'S ASSIGNMENTS OF ERROR FULLY
COMPLY WITH THE REQUIREMENTS OF RULE 5:17.

Rule 5:17(c) reads in pertinent part as follows:

Under a separate heading entitled “Assignments of Error,"
the petition shall list the specific errors in the rulings below
upon which the appellant intends to rely. Only errors
assigned in the petition for appeal will be noticed by this

Court....An assignment of error which merely states that the

judgment or award is contrary to the law and the evidence
is not sufficient.

The Court has stated that assignments of error “serve several
distinct and important functions,” the chief one of which is “to
identify those errors made by a circuit court with reasonable
certainty so that this Court and opposing counsel can consider
the points on which an appellant seeks a reversal of a judgment.”
Friedline v. Commonwealth, 265 Va. 273, 278, 576 S.E.2d 491,

494 (2003).

13



Dr. Sobhan asserts that all five of Ms, Howell's assignments
of error fall short of the requirements of Rule 5:17 because they
purportedly lack specificity. [Brief at 9-12]. Each, however,
does specifically identify the trial court’s alleged error (ex:
striking Ms. Howell’s evidence, sustaining a demurrer as to
informed consent, excluding medical records, allowing a
PowerPoint presentation during opening statements, limiting
direct examination of Ms. Howell). Rule 5:17 does not mandate
lengthy assignments of error, nor does it require citations to a
pleading or a transcript. Ms. Howell made clear to this Court and
to opposing counsel how she takes issue with the lower court’s
actions and her appeal is sound.

CONCLUSION

The record shows Ms. Howell’s evidence was sufficient to
create a jury issue on causation and that she stated a claim of
lack of informed consent. Ms. Howell accordingly urges the Court

to reverse the lower court’s action and to award her a new trial.
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