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STATEMENT OF PROCEEDINGS 

 On March 28, 2007, the Appellee (hereinafter Anderson), 

appeared in the Circuit Court of the City of Virginia Beach, the 

Honorable Judge A. Joseph Canada, Jr. presiding, for trial on one 

count of conspiracy to commit robbery, one count of robbery of 

Edward Rinehart, and one count of use of a firearm in the 

commission of a felony.  Anderson pleaded not guilty to each count 

and waived his right to a jury trial, (Appendix pg. 8-10, (hereinafter 

“App.,” which shall refer to the transcript of Trial dated March 28, 

2007 unless otherwise noted).  

 At the conclusion of the Commonwealth’s evidence, Judge 

Canada denied the defense motion to strike all counts (App. pg. 92), 

to which the defense noted its objection, (App. pg. 93, 94).  At the 

conclusion of all evidence and argument, Judge Canada found 

Anderson guilty “as a factual matter,” of conspiracy to commit 

robbery, robbery, and use of a firearm in the commission of a felony, 

(App. pg. 136, 137).  Judge Canada effectively took the defense’s 

motion to dismiss under advisement for two subsequent weeks 

however, giving both the Commonwealth and defense counsel the 

opportunity to submit additional argument and authority regarding 
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whether the evidence was sufficient to establish conspiracy to commit 

robbery and robbery, or instead whether evidence was sufficient only 

to support findings of guilt for lesser offenses such as embezzlement 

or grand larceny.  (App. pg. 140).   

 On April 30, 2007, Judge Canada denied Anderson’s motion to 

dismiss and found him guilty of conspiracy to commit robbery, 

robbery, and the use of a firearm in the commission of a felony.  

(App. pg. 168, transcript of hearing April 30, 2007). 

 Following a sentencing hearing on June 18, 2007, Judge 

Joseph Canada, Jr. sentenced Anderson to incarceration in the 

Virginia Department of Corrections for a term of five years for 

conspiracy to commit robbery; seven years for robbery; and three 

years for the use of a firearm in the commission of a felony.  (App. pg. 

187, June 18, 2007).  Judge Canada suspended all but three years of 

the total fifteen-year sentence. 

 Anderson timely filed his Notice of Appeal with the Circuit 

Court, Court of Appeals and the prosecutor in the case.  The Petition 

for Appeal was timely submitted to the Court of Appeals and granted 

on January 30, 2008. 
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 Anderson timely filed his Opening Brief with the Court of 

Appeals regarding the verdicts of guilt for conspiracy to commit 

robbery, robbery, and the use of a firearm in the commission of a 

felony on March 7, 2008. 

 The Court of Appeals reversed the robbery and firearms 

convictions, while affirming the conspiracy conviction on August 5, 

2008. Anderson v. Commonwealth, 52 Va. App. 501, 664 S.E.2d 514 

(2008). (App. 193, 199).  

 The Commonwealth of Virginia filed their Petition for Appeal to 

this Court on September 2, 2008, and such Petition was granted by 

this Court on February 17, 2009. The Commonwealth timely filed their 

Brief for the Appellant on March 30, 2009. 

 Anderson now timely submits to the Court this Brief regarding 

the reversal of the guilty verdicts for the robbery and firearm 

convictions.  

QUESTION PRESENTED 
 
DID THE COURT ERR IN RULING THAT EVIDENCE TO CONVICT 
ANDERSON OF ROBBERY WAS SUFFICIENT AS A MATTER OF 
LAW?  (Preserved at App. pg. 92)   
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STATEMENT OF FACTS 

A. The events at Dick’s Sporting Goods Store 

 On Saturday, November 18, 2006, Mr. Edward Rinehart was 

employed and on duty as an Assistant Golf Professional at Dicks 

Sporting Goods Store (hereinafter “Dicks”), located in Virginia Beach, 

Virginia. (App. pg. 22, 31).  Anderson, employed by Dicks as a 

cashier, was also working on November 18, 2006, and at the time in 

question, was stationed at a cash register near the golf department.  

(App. pg. 23).  Mr. Rinehart testified that he and John Sangiacomo, a 

fellow Dicks employee, were discussing the arrangement of 

merchandise in the golf department when Mr. Rinehart noticed a man 

entering the store and “wearing a black hooded sweatshirt and blue 

jeans, with the hood up and with a bandana over his face,” (App. pg. 

23).  While walking in the general direction of the golf department, the 

man made brief “eye contact” with Rinehart, then turned and walked 

in the opposite direction towards the register at which Anderson was 

standing.  (App. pg. 23).     

 Although Rinehart admitted that, up to this point, the hooded 

man hadn’t yet displayed or indicated possession of a weapon of any 

kind (App. pg. 34), Rinehart nonetheless testified that “something 
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didn’t look right” and that he “had a feeling that [the store] was about 

to get robbed,” (App. pg. 24).  With the man standing in front of 

Anderson at the register, and with his back turned towards Rinehart 

and Sangiacomo (App. pg. 34), Rinehart and Sangiacomo began 

approaching the register area (App. pg. 24).  When Rinehart and 

Sangiacomo had approached to within approximately fifteen feet of 

the register (App. pg. 27), the hooded man, still facing Anderson and 

still turned away from Rinehart and Sangiacomo, withdrew from his 

waistband what appeared to Rinehart to be a pistol.  (App. pg. 24).  

Upon seeing this, Rinehart and Sangiacomo immediately halted their 

approach and stood approximately fifteen feet from the register.  

(App. pg. 24).  At that time, Rinehart used his cellular phone to dial 9-

1-1 and asked Sangiacomo to call the store manager to inform him of 

the situation.  (App. pg. 24).  Rinehart then observed Anderson place 

cash into a shopping bag and hand it to the hooded individual.  (App. 

pg. 25).  That individual then immediately made his way to the front 

entrance of the store.  (App. pg. 35).  Without moving any closer, 

Rinehart remained on the phone and followed the individual “at a safe 

distance” as he exited the store.  (App. pg. 25).     
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When asked on direct examination why he stopped his 

approach, Rinehart testified simply that he became concerned 

“because a weapon was involved,” (App. pg. 24).  On cross, Rinehart 

testified that at no time after the hooded individual turned his back to 

Rinehart and walked towards Anderson’s register did that individual 

ever turn back around to face Rinehart.  (App. pg. 34).  According to 

Rinehart, the man never looked back over his shoulder in Rinehart’s 

direction, (App. pg. 34-5), never turned and waived the gun towards 

Rinehart or anyone else in the store, (App. pg. 37), and “positively 

never pointed [the gun] anywhere other than towards Mr. Anderson,”  

(App. pg. 37).   

Virginia Beach Police Sergeant Jason Kolar, on patrol near 

Dicks at approximately 12:00 PM on November 18, 2006, observed 

the hooded individual leaving Dicks and running quickly down 

Columbus Street.  (App. pg. 51-52).  Sergeant Kolar observed the 

man get into the passenger side of a car parked on a side street near 

Dicks.  (App. pg. 52).  Police ultimately identified the driver of the 

vehicle to be Corey Edwards and the passenger – the individual seen 

running from the store – as Noel McBride.  Neither identification is 

disputed here. 
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B. Statements by Anderson 

Shortly after police received the incident report, Virginia Beach 

Police Sergeant Richard Wallace interviewed Anderson at Dicks.   

Sergeant Wallace conducted a second interview of Anderson 

that same evening.  Sergeant Wallace testified that he informed 

Anderson that he had previously spoken with McBride and Edwards, 

that he knew what happened, and that Anderson should just “give it 

up,” (App. pg. 70).  According to Sergeant Wallace, Anderson then 

stated that “he thought it was in his best interest to go ahead and tell 

him the truth,” (App. pg. 63).  Anderson told Sergeant Wallace that 

the entire incident was supposed to be a joke.  (App. pg. 63).  

Sergeant Wallace testified that Anderson told him that he had 

contacted Edwards on the phone approximately fifteen minutes prior 

to the incident, wherein he jokingly suggested that they feign a 

robbery. (App. pg. 63).  He informed Sergeant Wallace that he never 

meant for any sort of robbery to take place, and that when the 

hooded individual came into the store and pointed the gun at him, he 

was surprised.  (App. pg. 64).   
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C. Previous discussions between Edwards and Anderson 

At trial, having been called as a Commonwealth’s witness, 

Edwards testified that he and Anderson had discussed a plan in 

which Edwards would walk into the store, pretend to threaten 

Anderson at one of the registers, whereby Anderson, feigning fear, 

would then hand over the money.  (App. pg. 88).  Edwards testified 

that the specific plan was that “nobody else be there except…the 

willing victim,” (App. pg. 89).  Edwards entered Dicks just before the 

alleged incident for the purpose of “making sure” that “nobody else 

was around other than [Anderson],” (App. pg. 89).   

 Anderson testified that he and Edwards had previously 

discussed taking money from Dicks, but denied that the conversation 

was anything but a joke.  Anderson testified that approximately two 

weeks prior to the incident in question, he and Edwards were present 

together in the store’s cash office at the end of the shift, and that he 

and Edwards suggested, as a joke, that they just take the cash from 

their tills and go “to the club”.  (App. pg. 97).  Anderson also admitted 

to having contacted Edwards twice via telephone on November 18, 

2006, but denied that any mention was made concerning a robbery.  

(App. pg. 96-97).  Anderson further testified that the two had never 
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actually developed an actual plan, nor had they ever discussed using 

a gun, even while joking about such an action.  (App. pg. 98).   

D. Findings Below 

At the conclusion of the presentation of evidence, the 

Honorable Judge Canada made the following findings of fact:  1) that 

a conversation between Anderson and Edwards concerning a fake 

robbery had taken place at some point prior to the robbery; 2) that 

during the incident Mr. Rinehart was placed in fear upon seeing the 

gun; and that 3) Anderson, from a “factual standpoint”, was therefore 

guilty, as a principle in the second degree, of conspiracy to commit 

robbery, robbery, and the use of a firearm in the commission of a 

robbery.  (App. pg. 135-37).   

ARGUMENT AND AUTHORITIES 
 
THE TRIAL COURT ERRED IN RULING THAT THE EVIDENCE TO 
CONVICT ANDERSON OF ROBBERY, AND USE OF A FIREARM 
IN THE COMMISSION OF A FELONY WAS SUFFICIENT AS A 
MATTER OF LAW 
 

A. STANDARD OF REVIEW. 
 
In determining whether evidence was sufficient to support a 

conviction, the reviewing court views evidence in the light most 

favorable to the Commonwealth and accords the evidence all 

reasonable inferences that may fairly be deduced therefrom.  
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Higginbotham v. Commonwealth, 216 Va. 349, 352, 218 S.E 2d 534, 

537 (1975).  When applying this standard of review, the Court looks 

“to that evidence which tends to support the verdict and to permit the 

verdict to stand unless plainly wrong,” Snyder v. Commonwealth, 202 

Va. 1009, 1016, 121 S.E.2d 452, 457 (1961).   

B. THE COMMONWEALTH FAILED TO ESTABLISH 
THAT VIOLENCE OR INTIMIDATION WAS USED 
TO ACCOMPLISH AN UNLAWFUL TAKING.     

 
1. To sustain a conviction for robbery, the 

evidence must establish that the accused 
directed violence or intimidation at the victim. 

 
“Robbery, a common-law offense in Virginia, is defined as the 

taking, with intent to steal, of the personal property of another, from 

his person or in his presence, against his will, by violence or 

intimidation.”  Jones v. Commonwealth, 26 Va. App. 736, 738, 496 

S.E.2d 668, 669 (Va. App. 1998) (citations omitted) (emphasis 

added).  The Court of Appeals of Virginia has defined “intimidation” 

as follows:   

Intimidation results when the words or conduct of the 
accused exercise such domination and control over the 
victim as to overcome the victim’s mind and overbear the 
victim’s will, placing the victim in fear of bodily harm. 
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Bivins v. Commonwealth, 19 Va. App. 750, 753, 454 S.E.2d 741, 742 

(1995).  To sustain a robbery conviction, Courts consistently require a 

showing that some violence or intimidation be directed at the victim, 

and not merely have resulted from the taking itself:  “intimidation must 

result from the words or conduct of the accused rather than the 

temperamental timidity of the victim…the offense of 

robbery…is…related to…the force or intimidation directed at the 

person of the victim,” Id. (citations omitted) (emphasis added).  

Additionally, when discussing Virginia Code Section 18.2-58, wherein 

“the General Assembly has prescribed the range of punishment for 

robbery committed by specified means,” the Court of Appeal has 

stated the following:   

We believe the intent of the General Assembly can be 
gleaned from th[e] punishment statute…[t]he statute 
refers to the victim in the singular and suggests that the 
General Assembly’s primary purpose was the protection 
of an individual from violence and fear of harm during a 
robbery…[t]hus, the focus must be upon the actions 
directed towards the person robbed…[and] requires a 
theft and force or intimidation directed against a custodian 
of personal property. 
 

Jordan v. Commonwealth, 2 Va. App. 590, 595, 347 S.E.2d 152, 155 

(1986) (emphasis added); Va. Code Ann. § 18.2-58 (2006); see also 

Spencer v. Commonwealth, 42 Va. App. 443, 449, 592 S.E.2d 400, 
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403 (2004) (“The force or intimidation that must be proved to sustain 

a conviction for robbery must be directed at the person of the victim.”) 

(citations omitted).   

 The Court of Appeals’ opinion in Seaton v. Commonwealth, 42 

Va. App. 739, 595 S.E.2d 9 (2004) specifically addressed the 

requirement that force or intimidation be directed at the victim.  Due 

to factual similarities to the case at hand, Seaton is both illustrative 

and applicable here.  In Seaton, the appellant entered a bank wearing 

a hooded sweatshirt and mask, walked over to Ms. Winona Callahan, 

a bank teller on duty at the time, placed a paper bag on the counter in 

front of her and announced “this is a bank robbery…give me all of 

your money,” Id. at 743, 595 S.E.2d at 11.  The appellant then 

“conspicuously put one hand in his pocket, shook the bag in front of 

Callahan with the other, and warned her that she had ten seconds to 

put the money in the bag,” Id.  Ms. Hudson, Callahan’s supervisor, 

was standing close enough to Callahan and the appellant to hear the 

appellant’s threats and see his actions.  Id.  At trial, Hudson 

described the situation as “very intimidating,” and testified that after 

hearing the appellant’s threats, she became “very  



 13

anxious and concerned for Ms. Callahan’s safety,” Id. at 743-44, 595 

S.E.2d at 11.   

 At trial, the appellant contended that Hudson’s testimony, if 

admitted, would improperly allow the jury to find that the intimidation 

felt by Hudson, though not directed against her by the appellant, was 

sufficient alone to satisfy the common-law requirement that violence 

or intimidation be directed at a victim.  Id. at 752, 595 S.E.2d at 15.  

To prevent such error, the trial judge, in the presence of the jury, 

ruled Hudson’s testimony admissible only “for the limited purpose of 

assessing the effect of [the appellant’s] conduct on Callahan,” rather 

than for the purpose of imputing Hudson’s intimidation to Callahan.  

Id.  Notwithstanding that instruction by the judge, the jury sent a note 

to the trial judge during deliberation, asking “Who had to be afraid?  

Miss Callahan or anyone in the bank?”  Id. at 745, 595 S.E.2d at 12.  

The trial court then instructed the jury that the element of violence or 

intimidation “refers to [Ms.] Callahan,” Id.  Upon receipt of this 

instruction, the jury then returned a verdict of guilty.   

On appeal, the Court of Appeals expressly noted, in 

accordance with Bivins, that violence or intimidation must be directed 

against the victim.  Id. at 754, 595 S.E.2d at 16.  In response to the 
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appellant’s contention that Hudson’s testimony caused the jury to 

confuse the relevance of Hudson’s intimidation as compared to 

Callahan’s, the Court held as follows: 

By admitting this contextual evidence the trial judge did 
not misdirect the jury’s focus to Hudson…even if the 
jurors had unwittingly adopted this focus on their own, the 
trial judge corrected it by instructing them during 
deliberations that the intimidation element of the offense 
refers to [Ms.] Callahan. 

 
Id. at 753, 595 S.E.2d at 15-16 (emphasis added).  In so stating, the 

Court affirmatively demonstrated that when determining whether one 

accused of robbery has unlawfully taken by force or “intimidation”, the 

appropriate “focus” is whether the individual to whom the accused 

directed intimidation was, in fact, intimidated, and not whether a 

witness standing nearby was indirectly intimidated by conduct or 

words meant for the victim.  By endorsing the trial court’s avoidance 

of such an error in Seaton, the Court of Appeals made it abundantly 

clear that testimony by those merely witnessing such incidents, while 

admissible to show the context in which the incident took place, is 

nonetheless insufficient on its own as evidence of a taking by 

intimidation directed at the victim.  See Id. (emphasis added). 
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2. Neither McBride nor Anderson directed 
violence or intimidation at Rinehart. 

 
By classifying Rinehart as the victim here, the Commonwealth 

seeks to rely on the “concern” that Rinehart felt when observing the 

incident in question as the sole evidence that Anderson, as a second 

degree principle, accomplished a taking by “force or intimidation.”  

However, when viewed more closely, Rinehart’s involvement here is 

more analogous to the involvement of Ms. Hudson in Seaton.  Like 

Hudson, Rinehart’s “concern” here did not result from any violence or 

intimidation directed specifically at him, but rather from observing 

conduct directed solely at another employee.   

Here, Rinehart simply observed the incident from fifteen feet 

away, and from a vantage point directly behind the gunman.  (App. 

pg. 23).  According to Rinehart, McBride entered the store, made 

brief eye contact with Rinehart and having not yet revealed any 

weapon, turned his back to Rinehart and began walking in the 

opposite direction.  (App. pg. 34).  Moreover, even after McBride 

brandished the air pistol, he never once walked towards or in the 

general direction of Rinehart, never turned and faced him, and never 

so much as looked over his shoulder to determine whether Rinehart 

or anyone else was even present.  (App. pg. 34).  Rinehart testified 
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that McBride never pointed the gun in his direction or, for that matter, 

in any direction other than towards Anderson.  (App. pg. 37).  

McBride’s actions throughout the entire incident make it patently 

obvious that his intention was to initiate contact with and only with 

Anderson.   

McBride’s actions fail to establish that either he or Anderson 

directed any violence or intimidation towards, at, or against Rinehart - 

the purported “victim” of the alleged robbery.  In accordance with the 

holding in Seaton, the concern that Rinehart felt as a nearby witness 

is not the proper focus for determining whether the evidence is 

sufficient to prove the “violence or intimidation” element of common-

law robbery.  See Seaton, 42 Va. App. at 753, 595 S.E.2d at 15-16.   

3. That Rinehart was an employee of Dicks who 
witnessed the unlawful taking did not relieve 
the Commonwealth of its burden of proving 
that McBride or Anderson directed some 
violence or intimidation against him. 

 
 Both the Supreme Court of Virginia and the Court of Appeals 

have previously sustained robbery convictions charging a defendant 

for multiple robberies when more than one employee was present 

during the robbery of a business.  The Commonwealth seeks to rely 

on such cases to demonstrate that, regardless of whether an accused 
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directed violence or intimidation at the specific employee, that 

employee’s superior possessory interest in property taken from his 

presence is sufficient to sustain a conviction of robbery.  In short, the 

Commonwealth argues here that, regardless of the fact that neither 

McBride nor Anderson directed violence or intimidation specifically at 

Rinehart, his employee status and his witnessing of the incident are 

enough to sustain Anderson’s conviction for Rinehart’s robbery.  That 

argument requires an exaggerated reading of various appellate 

holdings and is ultimately incorrect.  As demonstrated by the cases 

cited below, an unlawful taker must still have directed violence or 

intimidation against the employee if the intimidation felt by that 

employee is to be relied upon to sustain a robbery conviction.      

In Johnson v. Commonwealth, 215 Va. 495, 211 S.E.2d 71 

(1975), the defendant entered the sales office of the Portsmouth Gas 

Company and, after forcing the front-area saleswoman into an 

adjacent office at gunpoint, the defendant used the gun to force the 

saleswoman and two cashiers to the floor.  Id. at 495, 211 S.E.2d at 

72.  The trial court convicted the defendant of robbing the 

saleswoman of $2,700.00 in company money.  Id. at 496, 211 S.E.2d 

at 72.  The defendant challenged his conviction, contending that 
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because the saleswoman had “no control, care, custody, possession, 

or possessory right over the money,” he therefore could not have 

taken “the personal property of another, from her person or in her 

presence,” Id.   

The Supreme Court of Virginia upheld the defendant’s 

conviction, noting specifically that “in the commission of robbery the 

property must be taken by force and violence, not necessarily from 

the owner, but from any person in possession thereof whose right of 

possession is superior to that of the robber,” Id.  The Court held that 

although the saleswoman’s duties “did not include [handling of] the 

company’s funds,” her status as an employee nonetheless imparted 

to her a “duty to protect the company’s property from damage or 

larceny by strangers,” 215 Va. at 496-97, 211 S.E.2d at 72-73.   

The Commonwealth here urges that Rinehart’s status as an 

employee renders any intimidation felt by him, whether or not directed 

against him by McBride or Anderson, sufficient to satisfy the “violence 

or intimidation” element of common-law robbery.  However, such a 

proposition is based on far too narrow a reading of Johnson.   

Although the outcome in Johnson ultimately turned on the 

Court’s interpretation of “person or presence” of the victim, the Court 
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never implied that such a determination dispensed with other 

necessary elements of common-law robbery, such as the 

requirement that “violence or intimidation” be “directed at the person 

of the victim,” see Bivins v. Commonwealth, 19 Va. App. 750, 753, 

454 S.E.2d 741, 742 (1995).  For while the Court held that the 

saleswoman’s custody or constructive possession of company money 

was sufficient to satisfy the “person or presence” element, the Court 

still felt compelled to note that the unlawful taking had been 

accomplished by violence or intimidation:  “Here the defendant and 

his fellow robber found it necessary to subject [the saleswoman], as 

well as the cashiers, to violence or threats of violence to accomplish 

the goal of appropriating the money…the property was taken at 

gunpoint from [the saleswoman’s] presence,”  Johnson, 215 Va. at 

497, 211 S.E.2d at 73 (emphasis added).  When more closely 

inspected, the Johnson opinion, contrary to the Commonwealth’s 

theory, does not go so far as to suggest that the indirect intimidation 

felt by an employee who merely witnesses an unlawful taking is 

sufficient to satisfy the “violence or intimidation” element of robbery.     

The holdings in both Jordan v. Commonwealth, 2 Va. App. 590, 

347 S.E.2d 152 (1986) and in Waters v. Commonwealth, 29 Va. App. 
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133, 510 S.E.2d 262 (1999) further allay the Commonwealth’s 

contention that an employee need not have violence or intimidation 

directed at him to sustain a robbery conviction.   

 In Jordan v. Commonwealth, the defendant was indicted on two 

counts of robbery, one each for two employees that he robbed at 

gunpoint.  2 Va. App. at 592, 347 S.E.2d at 153.  At trial, the evidence 

established that the defendant first pointed his pistol at one employee 

and demanded that he empty the till from the drive-thru window into a 

bag, then pointed the pistol at a different employee and demanded 

that he remove from his pockets all moneys belonging to the 

restaurant.  Id.  The defendant moved for dismissal of the indictments 

on the grounds that he had twice been prosecuted for one taking.  Id.   

Regarding the defendant’s double jeopardy contention, the 

Court stated as follows:   

Because the essential character of…common-law robbery 
is violence against a person for the purpose of theft, we 
hold that the appropriate ‘unit of prosecution’ is 
determined by the number of persons from whose 
possession property is taken separately by force or 
intimidation. 

 
Id. at 596, 347 S.E.2d at 156 (emphasis added).  While the Court 

upheld both convictions, it refused to rest its holding solely on the 

element of “person or presence.”   Instead, the Court specifically 
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reasoned that the defendant had not only pointed the gun at each 

employee, but that he also made separate demands of each 

employee, therefore supporting convictions for the robbery of each 

employee.  Id. at 597, 347 S.E.2d at 156.  According to the Court, 

such evidence clearly demonstrated that, although the money 

belonged to the same owner, “both employees were subjected to the 

threat of violence by the presenting of firearms as money was taken 

from each of them,” Id. (emphasis added); see also Sullivan v. 

Commonwealth, 16 Va. App. 844, 433 S.E.2d 508 (1993) (two 

robbery convictions upheld based on evidence that defendant pointed 

a gun at two employees and forced both employees to assist in the 

collection and surrender of the money).   

 In Waters v. Commonwealth, 29 Va. App. 133, 510 S.E.2d 262 

(1999), Waters and Danforth, both employees of a local pizza 

restaurant, admitted to fellow employee Marie Smith that they 

intended to rob the restaurant and that they wanted her to help.  29 

Va. App. at 135, 510 S.E.2d at 263.  One evening, Smith and 

Danforth were on duty in the restaurant with two other employees, 

Richardson and Cahoon.  Id.  After the restaurant closed, Smith 

purposely left a door unlocked, and Waters entered the restaurant 
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with his face covered and wielding a knife.  Id.  Waters put the knife 

to the face of Richardson and ordered everyone to the rear of the 

restaurant, where he locked Danforth, Richardson, and Cahoon in a 

closet.  Id. at 135-36, 510 S.E.2d at 263.   Smith then opened the 

safe and cash registers for Waters, from which he took approximately 

$2400.  Id. at 136, 510 S.E.2d at 263.  The trial court convicted 

Waters of robbery.     

On appeal, Waters contended that the evidence was insufficient 

to convict him of robbery because he took money only from Smith, his 

co-conspirator, whom he did not intimidate or place in fear.  Id. at 

138, 510 S.E.2d at 264.  Although this Court noted the taking “from 

his person or in his presence” element had been satisfied with 

respect to the non-conspiring employees present, it did not rest its 

holding on that element alone:     

Although Waters focuses his analysis upon Smith’s role in 
assisting him to take the restaurant’s money, the 
evidence clearly proved that Waters used violence and 
intimidation…as a means of facilitating the 
taking…Holding a knife close to Richardson and using the 
threat of injury to Richardson, Waters forced Cahoon and 
two other persons to enter the closet. 

 
Id. at 139, 510 S.E.2d at 265.  Only then did the Court conclude  
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“thus, the evidence was sufficient to prove beyond a reasonable 

doubt the elements of robbery,” Id.   

 While the similar holdings of Johnson, Jordan, and Waters 

stand for the rule that an employee has a possessory interest in 

company property superior to that of an unlawful taker, none of the 

opinions premised robbery convictions on that element alone.  

Instead, the Court explicitly found in each instance that the respective 

defendants took property from the person or presence of the 

employee by directing violence or intimidation at the employee 

against whom the robbery was alleged. 

Whether McBride or Anderson, like the defendants discussed 

above, took the property of Dicks from the person or presence of 

Rinehart need not be addressed at great length here.  For unlike the 

employees in Johnson, Jordan, and Waters, no violence or 

intimidation was ever directed at Rinehart in this instance.  McBride 

never pointed the gun at Rinehart.  (App. pg. 36).  McBride never 

even turned around to determine whether Rinehart might be watching 

his actions.  (App. pg. 34).  Rinehart himself testified that McBride 

never directed either attention or threat towards anyone but 

Anderson, his purported co-conspirator.  (App. pg. 36).  As is made 
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clear by the cases cited above, Rinehart’s superior possessory 

interest, even when accompanied by the incidental intimidation that 

resulted from McBride pointing the gun at Anderson, is not alone 

sufficient to sustain a conviction for robbery.   

C. THE COMMONWEALTH FAILED TO ESTABLISH 
THAT MCBRIDE, ANDERSON, OR EDWARDS 
SPECIFICALLY INTENDED TO COMMIT 
ROBBERY. 

  
1. McBride, Anderson, nor Edwards specifically 

intended to “rob” Dicks. 
 

“To constitute robbery, the act must be done with a specific 

criminal intent existing at the time of the commission of the act…if the 

criminal intent did not exist when the alleged offense was committed, 

the crime has not been established.”  Jones v. Commonwealth, 172 

Va. 615, 618-19, 1 S.E.2d 300, 301 (1939).  “Specific intent” is 

commonly defined as “the intent to accomplish the precise criminal 

act that one is later charged with,” Black’s Law Dictionary 360 (2nd 

Pocket Ed. 2001) (emphasis added).  Additionally, the “intent to rob 

includes the shared intent among all co-actors to commit all the 

elements of robbery, including the use of such force as would be  
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expedient for the accomplishment of their purpose,” Jones v. 

Commonwealth, 15 Va. App. 384, 389, 424 S.E.2d 563, 566 (1992).   

The evidence here fails to demonstrate that Anderson, 

Edwards, or McBride had the specific intent to use any actual 

violence or intimidation to commit an unlawful taking of the property 

of Dicks.  Therefore, the evidence is insufficient to prove each 

element of robbery in support of Anderson’s convictions.   

According to the Commonwealth’s evidence, Anderson and 

Edwards had previously discussed staging this fake robbery.  

Edwards testified that he and Anderson had discussed a plan in 

which Edwards would walk into the store, pretend to threaten 

Anderson at one of the registers, whereby Anderson, feigning fear, 

would then hand over the money.  (App. pg. 88).  Moreover, Edwards 

testified that the specific plan was that “nobody else be there 

except…the willing victim,” (App. pg. 89) (emphasis added).  In fact, 

Edwards even entered Dicks just before the alleged incident for the 

express purpose of “making sure” that “nobody else was around other 

than [Anderson],” (App. pg. 89).  Those actions clearly demonstrate 

that neither McBride, Anderson, nor Edwards intended to direct any 

real violence or intimidation towards anyone or for that matter, that 
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anyone else even be present during the incident.  Furthermore, the 

Commonwealth asserted at trial that, with the exception of a few 

minor details, McBride, Edwards and Anderson executed their 

previously devised plan on November 18, 2006.  Having based its 

case on that assumption, the Commonwealth effectively conceded 

that no specific intent to accomplish an unlawful taking by the means 

of violence or intimidation existed at any point during this incident.  

Therefore, the evidence is insufficient to sustain Anderson’s 

convictions for conspiracy to commit robbery or for robbery 

2. McBride, Anderson, nor Edwards specifically 
intended to rob Rinehart. 

 
As alluded to above, Rinehart’s mere presence during this 

staged larceny, albeit unexpected and unnoticed, did not abrogate 

the Commonwealth’s burden of proving that McBride, Anderson, or 

Edwards specifically intended to rob him.      

This Court addressed a similar lack of specific intent in Scott v. 

Commonwealth, 7 Va. App. 252, 372 S.E.2d 771 (1988).  In Scott, 

three men – Scott, Hale, and Keeling - planned to rob a fast-food 

restaurant by accosting the manager and taking the night deposit bag 

from him as he exited the store at closing time.  Id. at 254-55, 372 

S.E.2d at 773.  When Scott and Hale initiated their attempt, they 
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found the manager unexpectedly accompanied by a summer 

employee, Flett.  When Scott and Hale approached the two, Flett 

screamed and ran back towards the rear entrance of the restaurant.  

Before Flett was able to reach the door, Hale grabbed her from 

behind and pulled her to the ground in an effort to prohibit her from 

preventing the robbery of the manager.  Id.  According to her 

testimony at trial, Flett immediately screamed for Hale to “let her go,” 

at which point Hale did so.  Id.  During this commotion, Scott shot and 

killed the manager.  Id.   Scott was convicted for murder and two 

counts of attempted robbery, the second of which specifically charged 

the attempted robbery of Flett.      

The Court of Appeals found the evidence insufficient to support 

a conviction for the attempted robbery of Flett.  Id. at 264, 372 S.E.2d 

at 778.  First, the majority stated that, because Scott knew one of the 

two employees to be the manager, “the reasonable inference is that 

the intent to rob focused entirely on the manager rather than on the 

other employee,” Id. at 263, 372 S.E.2d at 778.  In discussing 

whether Scott possessed the specific intent necessary to sustain the 

conviction for attempting to rob Flett however, the Court explained 

that “in order to support the inference…that the intent to rob was not 
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limited to the manager, the facts must exist to support a reasonable 

inference that the intent to rob extended to and included Flett,” Id. at 

264, 372 S.E.2d at 778 (emphasis added).  Pointing to Scott’s 

“established intent to rob the manager” and the struggle between 

Scott and the manager that occurred, the Court concluded that the 

mere grabbing of Flett “did not support an inference that either Scott 

or Hale intended to rob Flett,” nor an inference that the intent to rob 

the manager “was somehow extended to Flett because she may have 

possessed some of her employer’s money,” Id.   

Similar to the determination in Scott, the evidence here does 

not support an inference that McBride, Edwards, or Anderson 

specifically intended to rob Rinehart.  As mentioned previously, the 

evidence established that Edwards and Anderson planned to stage a 

fake robbery whereby one would pretend to rob the other.  Although 

Rinehart was present during the incident, no “overt acts to 

accomplish” the taking were inflicted on or even directed at him.  

According to Rinehart, McBride never even turned towards him (App. 

pg. 34), never pointed the gun at him (App. pg. 37), and never even 

directed his attention to anyone but Anderson, (App. pg. 37).  In fact, 

the evidence fails to establish whether, at any time after making “brief 
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eye contact” with Rinehart, McBride even knew that Rinehart was 

watching the incident.  Pursuant to the holding in Scott, the facts here 

fail to support any inference that either McBride or Anderson 

specifically intended to rob Rinehart.   

3. An intent to steal money from Dicks is not 
alone sufficient to constitute the specific intent 
to rob Rinehart. 

 
 In Clay v. Commonwealth, 30 Va. App. 254, 516 S.E.2d 684 

(Va. App. 1999), the Court of Appeals again addressed the issue of 

specific intent.  In Clay, the defendant, together with his accomplice 

Darton, approached William Vandegrift and Jason Guise, pointed a 

gun at Guise’s chest and stated “Just give me all your stuff,” Id. at 

258, 516 S.E.2d at 685.  Clay removed the coat worn by Guise, then 

pointed the gun at Vandegrift, at which point Darton proceeded to 

“pat Vandegrift down,” Id.  Although nothing was physically taken 

from Vandegrift’s person, two $20 bills belonging to Vandegrift were 

present in the coat taken from Guise.  Id.   

 The trial court convicted Clay on two counts of robbery, the 

second of which charged the robbery of Vandegrift.  Clay challenged 

the conviction for the robbery of Vandegrift, contending, inter alia, that 

because he did not know that the jacket taken from Guise contained 
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Vandegrift’s money, he therefore did not have the requisite specific 

criminal intent to rob Vandegrift.  Id. at 258, 516 S.E.2d at 685.   

The Court of Appeals eventually upheld that conviction, stating 

that the animus furandi, or criminal intent to commit robbery may be 

inferred from the immediate asportation and conversion of the 

property, in the absence of satisfactory countervailing evidence by 

the…[defendant],” Id. at 260-61, 516 S.E.2d at 687 (emphasis added) 

(citations omitted).  The Court did not end its analysis there, however.  

Instead, the Court went on to state that, not only had the defendant 

not offered any “countervailing evidence” tending to disprove his 

specific intent to rob Vandegrift, but the defendant clearly 

demonstrated his intent to rob Vandegrift along with Guise when he 

told both men to give him “all [their] stuff” and pointed the gun at 

Vandegrift as Darton “patted” him down.  Id. at 261, 516 S.E.2d at 

261. 

To hold, as urged here by the Commonwealth, that Anderson 

possessed the specific criminal intent to rob Rinehart upon a mere 

showing that Anderson intended to unlawfully take money from his 

own register in concert with McBride and Edwards would be contrary 

to both the principles and analysis put forth by the Court in Clay.  
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Such a finding completely ignores the “countervailing evidence” 

presented at trial which “clearly demonstrates” that, not only did the 

parties intend a mere “pretend robbery” with no one else present, 

(App. pg. 84), but also that neither McBride nor Anderson ever 

directed so much as their respective attentions at Rinehart throughout 

the duration of the entire incident, (App. pg. 29-32).  Accordingly, the 

evidence to convict Anderson of the robbery of Rinehart is insufficient 

as a matter of law. 

CONCLUSION 
 

 For the reasons set out above, Anderson’s convictions for 

robbery and the use of a firearm in the commission of a felony should 

be set aside. 
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