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ASSIGNMENTS OF ERROR

. The trial court erred by failing to rule that the parties’ April 5,
1989 Coal Transportation Agreement (“CTA”") unambiguously

requires the application of the Interstate Commerce

Commission (“ICC”) Rail Cost Adjustment Factor, which since

April 1, 1989 had been adjusted for railroad productivity

(“RCAF-A")

. The trial court erred by ruling that the CTA unambiguously
requires the application of the “unadjusted RCAF” (*“RCAF-U")

and by failing to rule that if the CTA does not require the

application of RCAF-A, it contains a latent ambiguity.

. The trial court erred in denying VP/ODEC’s motion for leave to
amend and in striking VP/ODEC's affirmative defenses.

. The trial court erred in granting Norfolk Southern Railway
Company’s (“NS”) motion for a protective order and its motion
for scheduling order, both of which foreclosed otherwise proper

discovery.

. The trial court erred in denying VP/ODEC’s motion to vacate
the September 1, 2006 Order.

. The trial court erred in denying VP/ODEC’s motion to strike
NS’s evidence, in refusing to receive evidence proffered by

VP/ODEC relating to damages, and by awarding $77,708,000

in past damages and in ordering future payments calculated

using RCAF-U.

. The trial court erred in refusing to receive evidence proffered by
VP/ODEC relating to prejudgment interest and by awarding

$8,476,222 in prejudgment interest.

. The trial court erred by awarding post-judgment interest at the
annual rate of 7.5%.

803A




VIRGINIA:

IN THE CIRCUIT COURT OF HALIFAX COUNTY
NORFOLK SOUTHERN RAILWAY COMPANY,

Plaintiff,

V. In Chancery No.: 03000227-00

VIRGINIA ELECTRIC AND POWER COMPANY
and
OLD DOMINION ELECTRIC COOPERATIVE,

Defendants.

FINAL ORDER AND DECREE

This cause commenced on November 26, 2003, when V irginiﬁ Electric and Power
Company and Old Dominion Electric Cooperative (collectively “VEPCO/ODEC") filed a Bill of
Complaint seeking specific performance of a certain coal transportation agreement (the
“Agreement”™) with Norfolk Southemn Railway Company (“Norfolk Southern”) and, in the
alternative, a declaratory judgment regarding the respective rights of VEPCO/ODEC and
Norfolk Southern under the Agreement. Norfolk Southemn filed a Counterclaim seeking
declaratory and equitable relief, and asserting a damages claim for breach of contract.

This Court has considered and ruled upon numerous motions, issuing the following
opinions and orders:

(h December 22, 2004 letter opinion and March 9, 2005 order, entered December 22,
2004 nunc pro tunc, sustaining Norfolk Southem’s demurrer to VEPCO/ODEC’s Bill of
Complaint;

(2) February 11, 2005 order denying VEPCO/ODEC’s motion of January 25, 2005,

seeking leave to file an Amended Bill of Complaint, and granting VEPCO/ODEC leave to file an

Amended Answer within twenty one days;

(3) November 1, 2005 decree granting Norfolk Southern’s motions to strike the
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defenses of estoppel, modification, novation, fraud in the inducement, waiver, statute of
limitations and laches from VEPCQO/ODEC's Amended Answer;

(4)  September 1, 2006 order that VEPCO/ODEC abide by the previous orders and
decree of the Court by: (1) correcting their invoices for coal transported under the Agreement
from December 1, 2003 to the present by calculating the rates paid under the Agreement as if the
RCAF had been properly applied from the inception of the Agreement, (2) tendering to Norfolk
Southern the difference between the amounts VEPCO/ODEC actually paid and the amounts on
the corrected invoices from December 1, 2003, with interest at the rate provided by the
Agreement, and (3) henceforth calculating their invoices with the rates to be paid under the
Agreement as if the RCAF had been properly applied to adjust such rates from the inception of
the Agreement.

The above rulings by the Court, each of which is set forth fully in the record, reflect the
Court’s determination that: (i) the language of the Agreement is clear and unambiguous, (i1} no
latent ambiguity exists with regard to the rate adjustment provisions at issue, (iii) the plain
language of the Agreement refers to the Rail Cost Adjustment Factor, unadjusted for
productivity, published by the U.S. Surface Transportation Board (hereafter referred to as the
“RCAF-U") as the rate adjustment factor, and (iv) the Agreement was not amended to substitute
another rate adjustment factor, the RCAF-A, for the agreed-upon RCAF. These rulings in favor
of Norfolk Southern left open for determination by the Court only the amount of damages to be
awarded in the form of a judgment on Norfolk Southern’s Counterclaim.

On January 15, 2008, the parties stipulated that:

(1)  The difference between (a) the amount that would be payable by
VEPCOQ/ODEC to Norfolk Southern, from December 1, 2003 to November 30, 2007, based on
the application of the RCAF-U to adjust the rates in the Agreement from the inception of the

Agreement to November 30, 2007, and (b) the amount actually paid by VEPCO/ODEC to
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Norfolk Southern from December 1, 2003 to November 30, 2007 is $77,708,000.00; and

(2) Interest on the difference between (a) the amount that would be payable by
VEPCO/ODEC to Norfolk Southern, from December 1, 2003 to November 30, 2007, based on
the application of the RCAF-U to adjust the rates in the Agreement from the inception of the
Agreement contract to November 30, 2007, and (b) the amount actually paid from December 1,
2003 to November 30, 2007, using the short term prime interest rate published by J.P. Morgan
Bank, successor to Chase Manhattan Bank, is $8,476,222.44.

The parties appeared, by their respective counsel, on April 8, 2008, to present evidence
and argument on Norfolk Southem’s Counterclaim and the Amended Answer of
VEPCO/ODEC with regard to the issues of damages or other proper relief at law or in equity.
Having considered the pleadings in this matter, the stipulations of the parties, testimony heard
ore tenus, and the argument of counsel, the Court hereby finds that Norfolk Southern has
proven, by at least a preponderance of evidence, a legal obligation of VEPCO/ODEC to
Norfolk Southern, a breach of that obligation by VEPCO/ODEC, and consequential damage to
Norfolk Southern, as follows:

(1) According to the parties’ pleadings, it is undisputed that, during an October 14,
2003, meeting with representatives of VEPCO, and again by letter dated October 17, 2003,
Norfolk Southern put VEPCO/ODEC on notice that, effective December 1, 2003, Norfolk
Southern would insist that freight charges under the Agreement be based on the application of
RCAF-U, which this Court determined in its December 22, 2004 ruling to be the adjustment
index required by the Agreement, to adjust rates periodically as set forth in the Agreement;

(2) VEPCO/ODEC admitted in their pleadings that they have not tendered payments
to Norfolk Southern under the Agreement in amounts reflecting the application of RCAF-U to
adjust rates, and instead VEPCO/ODEC have tendered payments to Norfolk Southern in lesser
amounts that VEPCO/ODEC contend reflect rate adjustments calculated utilizing the RCAF-A
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(i.e. the RCAF adjusted for productivity), which the Court finds to be a breach of the Agreement;
and

(3) That the sum of $§77,708,000.00 set forth in the parties’ January 18, 2008
stipulation is a proper measure of compensatory damages due and payable by VEPCO/QDEC
to Norfolk Southern for December 1, 2003 to November 30, 2007, and that the sum of
$8,476,222.44 set forth in that same stipulation is an appropriate amount of prejudgment
interest required to be paid by VEPCO/ODEC for the same period of time.

It is, therefore ADJUDGED, ORDERED and DECREED:

(1)  that VEPCO/ODEC’s Motion to Vacate the Court’s September 1, 2006 Order is
denied;

(2)  that Norfolk Southern shall have a judgment for money, and judgment is hereby
ENTERED in the amount of $§77,708,000.00, jointly and severally, against Virginia Electric and
Power Company, One James River Plaza 701 East Cary Street, Richmond, Virginia 23219, and
Old Dominion Electric Cooperative, 4201 Dominion Blvd., Glen Allen, Virginia 23060, with
interest thereon from December 1, 2003 until November 30, 2007 in the amount of
$8.,476,222.44, pursuant to Va. Code §§ 6.1-330.54 and 8.01-382;

(3)  that VEPCO/ODEC shall forthwith pay to Norfolk Southemn the difference
between (a) the amount payable by VEPCO/ODEC to Norfolk Southern under the Agreement
from December 1, 2007 to the date of this Final Order and Decree, based on the application of
the RCAF-U to adjust the rates in the Agreement from the inception of the Agreement to the date
of this Final Order and Decree, and (b) the amount actually paid by VEPCO/ODEC to Norfolk
Southemn from December 1, 2007 to the date of this Final Order and Decree, with interest from
December 1, 2007 to the date of this Final Order and Decree on all principal sums awarded,
applying the same methodology employed to determine the figures presented in Exhibits 1 and 2

to the parties’ January 15, 2008 stipulation;
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(4)  that pursuant to Va. Code §§ 6.1-330.54 and 8.01-382, interest on all principal

sums awarded shall accrue from the date of this judgment at a rate of 7.5% annually until paid;

and

(5)  that Norfolk Southemn is entitled to specific performance of the Agreement as

written and that VEPCO/ODEC shall, for the remaining term of the Agreement, calculate and

pay their invoices with the rates adjusted as if the RCAF-U had been applied to adjust such

rates from the inception of the Agreement.

The Clerk shall send a copy of this Order to all counsel of record.

ENTER: &/ /| /7 08
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Circuit Judge

Halifax County Circuit Court, VA
Robert W. Conn
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