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STATEMENT OF THE CASE

Virginia Electric and Power Company and Old Dominion
Electric Cooperative (“VEPCO/ODEC”) placed a contract before the
Circuit Court and sought a declaration of the contract's meaning. The
Circuit Court did so - but interpreted the contract adversely to
VEPCO/ODEC. Thereafter, VEPCO/ODEC presented contradictory
facts in order to undo the only logical consequence of their own bill of
complaint. The Circuit Court, having relied on the facts in the bill of
complaint, properly exercised its discretion to rebuff those efforts,
honoring the principle that courts rely on the assertion of facts in
pleadings in order to frame and resolve the issues.

VEPCO/ODEC filed a chancery suit in November 2003 against
NS in the Circuit Court of Halifax County.! Their single claim arose
out of an April 1989 Coal Transportation Agreement (“CTA”) that set
the rates for the shipment of coal to a VEPCO/ODEC generating
facility in Clover, Virginia, and provided an agreed methodology for
the quarterly adjustment of those rates.

VEPCO/ODEC alleged that: (1) the CTA mandated the use of a

specific quarterly rate adjustment mechanism, (2) the parties had

' This Court appointed the Hon. William R. Shelton to preside over
the case after the judges of the Circuit recused themselves.
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never amended the CTA to alter that rate adjustment mechanism,
and (3) NS breached the CTA when it demanded the quarterly
application of a different rate adjustment mechanism beginning
December 1, 2003. The bill of complaint alleged an unambiguous
contract, not alternative legal theories. VEPCO/ODEC demanded a
declaration that the parties were bound by the “Contract Ratio” in the
CTA? and demanded the equitable remedy of specific performance.
NS filed a demurrer, an answer and a cross-bill. Agreeing with
VEPCOQ/ODEC in both its answer and demurrer that the CTA was
“unambiguous and controlling,” NS craved oyer of the CTA.
VEPCOQO/ODEC consented to the motion craving oyer, and the CTA
was placed before the Circuit Court. September 2, 2004, Order (JA
42-43). NS premised its demurrer on the contention that the CTA
clearly mandated the quarterly application of an index published by
the Surface Transportation Board (“STB”) known as the unadjusted
rail cost adjustment factor (“RCAF-U”), but that the parties had failed

to use the RCAF-U to adjust rates. Demurrer (JA 30-31).

® VEPCO/ODEC used the capitalized term “Contract Ratio” in the bill
of complaint -- a term not used in the CTA. VEPCO/ODEC invented
the term “Contract Ratio” to refer to both the adjustment factor the
parties had been using prior to 2003 and the one they contended was
required by the CTA (the RCAF-A). By defining the two as
equivalent, the bill of complaint assumed away the issue in dispute.

2



VEPCO/ODEC premised their bill of complaint on the contention that
the parties had been using a later-developed version of the RCAF,
the productivity-adjusted RCAF or RCAF-A, and that use of the
RCAF-A was mandated by the CTA.

Thus, the parties agreed that the four corners of the CTA
controlled and asked the Circuit Court to declare their rights on a
simple reading of the CTA. There were three possible outcomes: (1)
the CTA unambiguously supported VEPCO/ODEC'’s reading that the
RCAF-A applied, (2) the CTA unambiguously supported NS’s reading
that the RCAF-U applied, or (3) the CTA was ambiguous.

The Circuit Court read the bill of complaint and the CTA, taking
judicial notice of federal law that creates the RCAF indices. It
concluded that Article 25 of the CTA, by virtue of its reference to an
STB docket number that is unique to the RCAF-U, unambiguously
evidenced the parties’ agreement to apply the RCAF-U from its
inception. As the CTA was unambiguous, the Circuit Court found no
need to resort to extrinsic evidence. It sustained the demurrer,
establishing the law of the case on the meaning of the CTA. Letter

Op., December 22, 2004 (JA 241-42).



The Circuit Court directed counsel to prepare an order
sustaining the demurrer. Rather than endorse the order (see JA
250), VEPCO/ODEC moved to file an amended bill of complaint. (JA
335-37). The proposed amended bill of complaint reasserted the bill
of complaint’s claim that the CTA called for use of the RCAF-A.
(Proposed) Amended Bill of Complaint 9] 140. (JA 365). It reasserted
VEPCO/ODEC’s argument in opposition to the demurrer, not included
in their bill of complaint, that the CTA was ambiguous. /d. 11 137-39
(JA 364-65). Deleting the unqualified assertion in Paragraph 27 of
the bill of complaint that the controlling language of the CTA had
never been amended, they asserted that the four corners of the CTA,
even if they provided for the use of RCAF-U, were altered by
“estoppel,” “modification” or “novation.” /d. 1 141-44. (JA 365-66).
They claimed that NS had defrauded them when the CTA was
executed. /d. Y 145-55 (JA 366-68).

The Circuit Court denied VEPCO/ODEC |eave to file the
proposed amended bill of complaint. Order, February 11, 2005 (JA
480-81). The Circuit Court assessed the proposed pleading as an
invitation to reconsider its December 22, 2004, ruling and a platform

to reargue questions already decided. However, the February 11,



2005, Order granted VEPCO/ODEC, realigned as defendants, leave
to amend their answer to the NS cross-bill to include as defenses any
matter that did not reargue the point that the CTA either called for
RCAF-A or was ambiguous. /d.

VEPCO/ODEC thereafter filed an amended answer to the NS
cross-bill. (JA 253-89). It recast the facts averred in the proposed
amended bill of complaint as a defensive pleading. It claimed that the
parties agreed to use the RCAF-A by virtue of pre-execution
communications not captured by the CTA. Amended Answer 19 71-
84. (JA 267-70). It dropped the claim that the CTA was ambiguous.
It reasserted as defenses the estoppel, modification and novation
claims raised in the rejected proposed amended bill of complaint, id.
191 144-49, and the fraud in the inducement claim. /d. 1|1 150-60 (JA
282-85). It added statute of limitations, laches, and waiver defenses.
Id. 1 161-71 (JA 285-86).

NS moved to strike the amended answer on alternative
grounds: (1) that the doctrine of judicial estoppel barred the assertion
of new factual averments contradicting the unqualified averment
already relied on by the Circuit Court that the CTA had not been

amended, and (2) that the extensive facts alleged in the amended



answer did not support the legal defenses asserted by
VEPCO/ODEC. (JA 496-98, 506-07).

After extensive briefing and oral argument, the Circuit Court, by
decree dated November 21, 2005 (“Decree”), struck all of the
proffered VEPCO/ODEC defenses. (JA 632-38). The Decree recited
factual allegations in the VEPCO/ODEC bill of complaint that the
Circuit Court had relied on in sustaining the NS demurrer, and found
that the doctrine of judicial estoppel prevented VEPCO/ODEC from
serially asserting inconsistent facts to evade that ruling. It found that
the waiver, estoppel and statute of limitations defenses were
insufficient as a matter of law, independent of judicial estoppel, and
noted specifically the non-waiver provision in Article 5 of the CTA.

NS then contended that it was entitled to specific performance
of the CTA and to damages, and moved the Circuit Court for relief.
(JA 642). The bill of complaint stated that payment to NS involved
applying the proper index (now determined by the Circuit Court to be
the RCAF-U) to invoices self-generated by VEPCO/ODEC. The NS
answer admitted VEPCO/ODEC’s description of its self-invoicing
protocol. Answer 21 (JA 16). Thus, damages would necessarily be

based on formulaic mathematical calculation.



On September 1, 2006, the Circuit Court ordered
VEPCO/ODEC to begin the quarterly adjustment of rates in
accordance with the RCAF-U, and to calculate and pay NS an
amount to offset their underpayments made since December 1, 2003.
Order, September 1, 2006 (“Order”) (JA 694-96). VEPCO/ODEC
sought an appeal to this Court, which stated without elaboration that
the Decree and Order of the Circuit Court lacked finality, dismissing
the petition for appeal without prejudice. Order, May 11, 2007 (JA
701).

The issue preventing finality was the award of a remedy at law
to NS, that is, the calculation of damages for breach of contract. The
Circuit Court ordered the parties, who had access to both the
published RCAF indices and the VEPCO/ODEC invoices, to
exchange their calculations in an effort to stipulate the difference
between RCAF-U adjusted payments and the amounts actually paid
subsequent to December 1, 2003. The order provided for depositions
by agreement or by leave of court in the event the stipulation process
failed. (JA 772-79). Based on calculations prepared by
VEPCO/ODEC (JA 777-79), the parties stipulated that the difference

between RCAF-U adjusted rates and the amount paid by



VEPCO/ODEC during the relevant time period was $77.708 million.
Joint Submission (JA 784-85). An interest calculation of
$8,476,222.44 was also stipulated based on the interest rate
identified in the CTA. Id. (JA 785).

The Circuit Court held a trial on damages on April 8, 2008.
April 8, 2008, Trial Tr. (JA 1047-1107). It entered a final order
awarding damages and interest based on the amounts stipulated by
the parties, and ordered VEPCO/ODEC, on a going forward basis, to
adjust rates quarterly in accordance with the RCAF-U index identified
in the CTA.

QUESTIONS PRESENTED

NS takes exception to two assertions in VEPCO/ODEC’s
questions presented and related assignments of error.

(1) Assignment of Error 4 states that the scheduling order
entered on November 23, 2007, foreclosed proper discovery. In fact,
the order provided for the taking of depositions by agreement or with
leave of court. (JA 763).

(2) Assignment of Error 6 states that the Circuit Court refused
to “receive evidence” relating to damages. In fact, the Circuit Court

rejected, for the third time, a legal argument offered by



VEPCO/ODEC proposing a faulty method of damage calculation.

The Circuit Court sustained NS’s objection, then permitted

VEPCO/ODEC to proffer evidence relating to the rejected theory.
STATEMENT OF FACTS

. FACTS AVERRED IN THE VEPCO/ODEC BILL OF
COMPLAINT

VEPCQ/ODEC fail to cite their own bill of complaint in their fact
statement; they instead emphasize facts proffered in later pleadings
rejected or stricken by the Circuit Court. The facts material to de
novo review of the Circuit Court’s order sustaining the demurrer are
(A) the facts presented in the bill of complaint, (B) the language of the
CTA and (C) federal law concerning the Rail Cost Adjustment Factor,
of which the Circuit Court properly took judicial notice.

A. Matters Pleaded in the VEPCO/ODEC Bill of
Complaint

The parties are successors in interest to Norfolk and Western
Railway Company and ODEC. Bill of Compilaint 1 4, 7-12 (JA 2-3).
The CTA, effective April 5, 1989, has an initial term of twenty years
and provides for two additional five-year terms. /d. | 5 (JA 2); but see

CTA, Article 3 (JA 295) (five additional terms). It establishes the



terms under which the railroad transports coal to a power generating
facility at Clover, Virginia. /d.

The CTA provides for the quarterly adjustment of rates charged
for the transportation of coal. /d. 1Y 16-17. The rates are adjusted up
or down quarterly in accordance with a rate adjustment ratio set forth
in the contract. /d. 4 17. The parties intended that the rates would be
adjusted at all times in accordance with the ratio in the contract. /d. |
18. VEPCO/ODEC create invoices for themselves, apply the rate
adjustment to the tonnages, and deliver the invoices to NS. /d. § 21.

Beginning with the first shipment of coal in Fall 1994 and for 57
calendar quarters thereafter, VEPCO/ODEC followed the invoicing
protocol described above and paid NS accordingly. /d. {|121-22. NS
accepted each payment. /d. 9 23. Representatives of
VEPCO/ODEC met several times between 1989 and 1999 to discuss
the terms of the CTA and possible amendments. /d. 9 24. NS at
various times expressed a desire to change the rate adjustment
provision in the CTA. Jd. 9 26. “At no time did the parties amend the
Agreement to change the rate adjustment ratio from the Contract

Ratio [sic] to any other ratio.” Id. § 27 (JA 6).

10



On October 14, 2003, representatives of the parties met. NS
stated that the CTA provided for a rate adjustment ratio other than the
one the parties had been using, stated that it would adjust rates
beginning December 1, 2003, in accordance with that rate adjustment
ratio, and stated its desire to discuss reimbursement of at least a
portion of the monies VEPCO/ODEC had failed to pay by applying
the former ratio. Id. 9 28. The demand was restated in a letter dated
October 17, 2003, attached as Exhibit A to the bill of complaint. /d.

B. Provisions of the CTA Relating to Rate Adjustment

Article 24 and Appendix A of the CTA set forth the base rates
for shipment of coal to the Clover facility. (JA 219-20, 237). Article
25 addresses the quarterly adjustment of those base rates, and
states in relevant part:

25. Rate Adjustment. Unless specified otherwise, all
rates and charges in this Agreement shall be subject to

adjustment in accordance with this Article. Rate adjustments
shall be based upon the ICC generated RCAF.

The amount of each such adjustment shall be determined
according to the applicable procedures prescribed by the ICC in
Ex Parte No. 290 (Sub. No. 2) and published in title 49 C.F.R.,
Part 1102, Section 1102.1 and Interstate Commerce Act,
Section 10707, as may be amended, incorporated herein by
reference.

CTA, Atticle 25 (JA 221-22) (emphasis added).

11



In addition to Article 25, Article 1(r) (definitions) states:

(r) RCAF. Rail Cost Adjustment Factor, as prescribed by the
ICC in Ex Parte No. 290.

C. Federal Law Concerning Rail Cost Adjustment Factor

Beginning in the 1970s, Congress steadily reduced regulation
of the interstate rail system, withdrawing federal oversight over many
ratemaking and other activities. Congress abolished the Interstate
Commerce Commission (“ICC”) in 1995 and placed the remaining
railroad regulatory functions in the Surface Transportation Board
(“STB”). Interstate Commerce Commission Termination Act of 1995,
Pub. L. 104-88 § 102, 109 Stat. 803, 822-29 (1995), codified in part at
49 U.S.C. §§ 10101 et. seq.

In 1980, nine years before the CTA was executed, the Staggers
Act withdrew federal oversight of rates charged in private
transportation contracts between rail carriers and shippers. Staggers
Rail Act of 1980 (“Staggers Act’), Pub. L. 96-448, § 402, 94 Stat.
1941-1945, codified in relevant part at 492 U.S.C. § 10709. The CTA
is such an unregulated contract between a rail carrier and a shipper,
and the parties were free to agree upon rates and rate adjustments.

See 49 U.S.C. 10709(a). In 1989, the parties were entitled to use

12



literally any agreed-upon formula to make the quarterly adjustments
in the CTA.

Pursuant to its statutory mandate to create a rail cost
adjustment factor, the ICC initiated a proceeding designated Ex Parte
No. 290 (Sub. No. 2), in which it developed first an interim and then a
final railroad cost indexing methodology. See Railroad Cost
Recovery Procedures, Ex Parte No. 290 (Sub. No. 2), 363 I.C.C. 841
(1981) (interim index); id., 1 1.C.C.2d 207 (1984) (final rule). Both
decisions were rendered in a proceeding identified by the sub-docket
number Ex Parte No. 290 (Sub. No. 2) (“Sub No. 27). The 1984
decision in Sub. No. 2 superseded or “amended” the procedures
prescribed by the 1981 decision in Sub. No. 2. Sub. No. 2 has been
further “amended” since 1984, and the sub-docket remains open
today. See Railroad Cost Recovery Procedures, Ex Parte No. 290
(Sub. No. 2), 5 1.C.C.2d 350 (1989) (interest expense determination
under RCAF-U); id., 6 1.C.C.2d 634 (1990) (revised computation of
fuel component of RCAF-U); id., 6 1.C.C.2d 956 (1990) (revised
computation of materials and supplies component of RCAF-U); id.,
1993 ICC LEXIS 233 (Nov. 22, 1993) (rejecting proposed revision to

method of indexing special charges). This index came to be known

13



as RCAF-U (that is, unadjusted for productivity) in order to distinguish
it from other, later iterations of the RCAF, as described below.

In 1982, the ICC determined that a version of the RCAF
adjusted for productivity needed to be generated. The ICC initiated
an administrative proceeding in a distinct sub-docket designated as
Ex Parte No. 290 (Sub. No. 4) (“Sub. No. 4”). See Railroad Cost
Recovery Procedures — Productivity Adjustment, Ex Parte No. 290
(Sub. No. 4), 47 Fed. Reg. 32176 (July 26, 1982) (advance notice of
proposed rulemaking). The proceedings in Sub. No. 4 did not
amend, modify or supersede decisions rendered in the Sub. No. 2
proceeding, or displace the RCAF-U methodology generated in that
proceeding. Instead, they established a methodology that takes the
input costs incurred by railroads, reflected in the RCAF-U, and
applied a productivity adjustment to them to generate a separate
output index known as the RCAF-A. See 53 Fed. Reg. 47558
(November 23, 1988) (notice of proposed rulemaking); 5 1.C.C.2d
434, 1989 ICC LEXIS 76 (March 22, 1989) (issuance of rules for
determining RCAF-A).

Both the RCAF-U and the RCAF-A proceedings, and their

respective docket identifiers, Sub. No. 2 and Sub. No. 4, existed long

14



prior to the 1989 execution of the CTA. Those distinct sub-docket
numbers continue to identify STB sub-dockets that are uniquely
associated with the RCAF-U and the RCAF-A, respectively. The
reference in the CTA to “Ex Parte 290 (Sub. No. 2)” can only refer to
the RCAF-U and can under no circumstances refer to the RCAF-A.

The RCAF-A is the version of the RCAF that the STB has
applied for certain regulatory purposes that are unrelated to contracts
such as the CTA. That very usage is cited out of context by
VEPCO/ODEC to support the untenable assertion that there can be
“only one rail cost adjustment factor.” Appellants Br. at 11. However,
as a matter of federal law, RCAF-A has no independent or “official”’
significance in the context of an unregulated transportation contract
such as the CTA. The Code of Federal Regulations acknowledges
the statutory mandate that the STB continue to generate both the
RCAF-U and the RCAF-A:

To enable the Board to publish the rail cost adjustment
factor (RCAF) as required by 49 U.S.C. 10708, the
Association of American Railroads (AAR) shall calculate
and file with the Board by the fifth day of December,
March, June and September of each year its forecast for
the next calendar quarter of the all-inclusive index of
railroad costs and calculate and file the RCAF unadjusted
for changes in railroad productivity as prescribed in
Railroad Cost Recovery Procedures, 11.C.C.2d 207
(1984), and any subsequent amendments thereto. In
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addition, the AAR shall calculate the productivity-adjusted
RCAF as prescribed in Railroad Cost Recovery
Procedures, 5 1.C.C.2d 434 (1989), and any subsequent
amendments thereto.

49 C.F.R. § 1135.1 (2008) (emphasis added).

Soon after its creation, the STB stated its neutral stance toward
both the “correctness” of one index as opposed to the other, and the
identification of which index had been intended by contracting parties:

Thus, in carrying forward, in new 49 U.S.C. 10708, the practice
of publishing the RCAF (Unadjusted) as a price index and the
RCAF (Adjusted) as a productivity-adjusted cost index,
Congress sought no more than to provide parties with “a neutral
and authoritative benchmark for inflation-based escalation of
[contract] rates.” See H.R. Rep. No. 422, 104th Cong., 1st
Sess. 175 (1995). n15

n15 The ICC historically recognized that private parties used
the RCAF as a benchmark in their private contracts, but it
concluded that these activities were matters that “we do not
control, and which should not be and have not been our primary
focus.” Implementation, 9 1.C.C.2d at 1060. See also Railroad
Cost Recovery Procedures, Ex Parte No. 290 (Sub-No. 2)(ICC
served Nov. 14, 1986 and Dec. 18, 1986), at 6 and 1-2,
respectively.

To fulfili our role of being “neutral and authoritative,” we do not
need to pick one methodology, declare it to be the “correct”
methodology, and declare all other methodologies to be
“incorrect.” Indeed, Congress itself recognized that there is
more than one reasonable way of calculating the RCAF when it
required us to publish both an unadjusted and a productivity-
adjusted RCAF. And the RCAF is to be used principally as a
benchmark for contracts; it is now well settled that disputes
over rail contracts are to be resolved in court, rather than at this
agency.
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Productivity Adjustment — Implementation, Ex Parte No. 290 (Sub.
No. 7), 1 STB 739 (1996) (emphasis added).

Il.  FACTS AVERRED IN VEPCO/ODEC’S PROPOSED
AMENDED BILL OF COMPLAINT AND AMENDED ANSWER.

The remaining facts in the record address issues other than
those resolved on demurrer. After the Circuit Court sustained the NS
demurrer to the bill of complaint, VEPCO/ODEC proffered a new case
based on facts contradicting their initial assertion that the CTA was
the controlling contract. Those facts were first presented in a
proposed amended bill of complaint that was not permitted.

The facts were reasserted in the amended answer to NS's
cross-bill. (JA 256-82). It includes 121 paragraphs headed “New
Matter,” in which VEPCO/ODEC alleged (1) a summary introduction
of their new facts, 1|1 20-23; (2) information about the parties to the
CTA, 11 24-31; (3) the evolution of the CTA, including material about
the construction and SCC approval of the Clover Facility, 19 32-47;
(4) the evolution and codification of the RCAF, |1 48-70; (5) the
parties’ negotiations regarding use of the RCAF, including reference
to a now-“lost” letter allegedly transmitted by NS prior to execution of

the CTA supposedly confirming that the RCAF-A was intended as the
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adjustment factor, 119 71-84; (6) the parties’ performance of the CTA,
11 85-91; (7) VEPCO/ODEC's reliance on NS’s alleged agreement to
utilize RCAF-A, 11 92-112; (8) efforts by NS to amend the
agreement, 9|1 93-134; and (9) NS’s “efforts to impose the RCAF-U.”
99 135-41. VEPCO/ODEC’s pleadings after December 22,
2004, eliminated the factual assertion in paragraph 27 of their bill of
complaint that “at no time did the parties amend the Agreement to
change the rate adjustment ratio.” Bill of Complaint 9] 27 (JA 6).

On appeal, VEPCO/ODEC condense these facts into a two-
page summary concerning the course of performance. Appellants Br.
at 15-16. They omit reference to Article 5 of the CTA:

5. Non-Waiver. The failure of either Party to demand strict

performance of any or all of the terms of this Agreement, or to

exercise any or all rights conferred in this Agreement, shall not

be construed as a waiver or relinquishment of that Party’s right
to assert or rely upon any such right in the future.

CTA, Atticle 5 (JA 211),
SUMMARY OF ARGUMENT
Contract interpretation is a question of law subject to de novo
review. The Circuit Judge correctly determined that the CTA is not
ambiguous. The CTA has three references to the rate adjustment

mechanism, two general and one specific. The specific reference to
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“Ex Parte No. 290 (Sub. No. 2)” identifies the administrative docket in
which the RCAF-U, and only the RCAF-U, was developed well before
the CTA was executed in 1989. That reference is consistent with the
general references in the CTA. VEPCO/ODEC rewrite federal law to
argue that the CTA can only require the use of RCAF-A. They then
rewrite the CTA in support of their claim that the CTA is ambiguous.
Assignments of Error 1 and 2 are both premised on reading the
specific reference to “Ex Parte No. 290 (Sub. No. 2)” out of the CTA,
and therefore violate fundamental rules of construction. The Circuit
Court did not err in sustaining the NS demurrer.

Assignment of Error 3 reflects VEPCO/ODEC’s effort, after the
NS demurrer was sustained, to plead a new case based on a contract
different from the one described in their bill of complaint. Pleadings
have meaning. The Circuit Court did not abuse its discretion in
refusing to allow the filing of an amended bill of complaint aimed at
rearguing the demurrer, or in applying the equitable doctrine of
judicial estoppel to strike defenses in the amended answer that recast
the facts in order to avoid the law of the case. Judicial estoppel
exists to prevent the serial assertion of inconsistent factual positions

to evade the effect of judicial rulings. The Circuit Court did not abuse
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its discretion by denying discovery aimed at establishing those newly-
minted facts. (Assignment of Error 4). Finally, the Circuit Court
correctly ruled that the waiver, estoppel and statute of limitations
defenses failed on grounds independent of judicial estoppel.

The Circuit Court correctly refused to vacate its September 1,
2006, Order, or otherwise reverse its prior rulings rejecting
VEPCO/ODEC’s damage theory — a theory that would have based
the NS award on rates infected by the original erroneous application
of RCAF-A. (Assignments of Error 5 and 6).

The Circuit Court ordered the proper remedies: (1) correction of
the rates to reflect use of the RCAF-U from the inception of the CTA,
(2) compensatory damages applying the corrected rates to invoices
from December 1, 2003, forward, (3) interest at the rate identified in
the CTA and (4) specific performance. (Assignments of Error 7 and
8). VEPCO/ODEC were not denied discovery on damages.
(Assignment of Error 4). The Circuit Court provided for depositions
had the parties been unable to stipulate a damage calculation. The
damages phase of the case was overseen without procedural

prejudice to VEPCO/ODEC.
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ARGUMENT
L The Circuit Court Correctly Determined that Article 25 of
the CTA Makes Unambiguous Reference to the RCAF-U.
(Assignments of Error 1 and 2).
VEPCO/ODEC continue to argue the positions that the
reference in Article 25: (1) really means RCAF-A, Appellants Br. at
18-22, and (2) is ambiguous. [d. at 22-24. The Circuit Court correctly

rejected both.

A. Virginia’s Principles of Contract Interpretation Are
Settled.

The guiding principle in the construction of a contract is the
intention of the parties as expressed in the words they have used.
The courts are bound to say that the parties have intended what the
written instrument plainly declares. See Quadros & Assocs., P.C. v.
City of Hampton, 268 Va. 50, 54, 597 S.E.2d 90, 93 (2004). No word
or phrase employed in a contract will be treated as meaningless, and
there is a presumption that the contracting parties have not used
words needlessly. Pocahontas Mining LLC v. CNX Gas Co., LLC,
276 Va. 346, 353, 666 S.E.2d 527, 531 (2008). A contract is not
deemed ambiguous merely because the parties disagree as to the

meaning of the language they have used to express their agreement.
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Wilson v. Holyfield, 227 Va. 184, 187-88, 313 S.E.2d 396, 398
(1984).

VEPCO/ODEC acknowledge the above rules, Appellants Br. at
18-19, but fail to acknowledge an equally important rule: when both
general and specific references are made to the same subject matter
in a contract, the specific language controls. See, e.g., Chantilly
Constr. v. Dept. of Transp., 6 Va. App. 282, 294, 369 S.E.2d 438, 445
(1988). The Circuit Court applied all of the controlling rules correctly,
and located in Article 25 the specific reference to “Ex Parte 290 (Sub.
No. 2),” that points without ambiguity to the RCAF-U.

B. The References in the CTA Can Only Be Squared With

an Agreement to Use the RCAF-U. (Assignment of
Error 1).

The CTA makes three references to “RCAF.” In the definitional
section, Article 1(r), it references, without further modification, the
“Rail Cost Adjustment Factor, as prescribed by the ICC in Ex Parte
No. 290.” In Article 25 of the Agreement, there are two references.
The first paragraph refers to “the ICC generated RCAF.” The final
paragraph specifies the precise RCAF referred to in the previous,

more general references:

The amount of each such adjustment shall be determined
according to the applicable procedures prescribed by the ICC in
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Ex Parte No. 290 (Sub. No. 2) and published in Title 49 C.F.R.,
Part 1102, Section 1102.1 and Interstate Commerce Act,
Section 10707, as may be amended, incorporated herein by
reference.

CTA 1 25 (JA 222) (emphasis added).

The Circuit Court took judicial notice of the published reports of
ICC and STB proceedings to determine whether “Ex Parte No. 290
(Sub. No. 2)” specifies a particular RCAF index. Federal law
establishes that a reference to “Ex Parte No. 290 (Sub. No. 2)”
uniquely identifies the regulatory sub-docket in which RCAF-U was
developed well before 1989 and continues to be amended. Federal
law also establishes that development of the RCAF-A began years
prior to execution of the CTA in a separate sub-docket styled Ex
Parte No. 290 (Sub. No. 4), where it continues to be amended.
Virginia contract law compelled the Circuit Court to conclude that “the
plain language of this agreement is clear and unambiguous;
therefore, as the plain language of the contract refers to the
unadjusted Rail Cost Adjustment Factor, the Demurrer is granted.”
December 22, 2004, Letter Op. at 2 (JA 242).

VEPCO/ODEC acknowledge that the productivity adjustment
proposed by the ICC in Sub. No. 4 was a significant event in the ralil

industry and shippers were aware of that proceeding well before the
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execution of the Agreement. See Appellants Br. at 13. At atime
when both the RCAF-U and the RCAF-A were very familiar to the
parties, they agreed to make reference in Article 25 io the
proceeding, Sub No. 2, in which the RCAF-U is developed.

The Circuit Court’s ruling on the NS demurrer gave full meaning
to the plain language of the CTA. It harmonized the general
references to the RCAF with the specific reference to the RCAF
developed in “Sub. No. 2.7 |t is the only reading of the CTA that gives
meaning to the last paragraph of Article 25. VEPCO/ODEC offer no
interpretation of the CTA that gives a coherent, internally harmonious
meaning to all of its language.

C. VEPCO/ODEC Muddy the Waters with
a Multiplicity of Arguments.

1. VEPCO/ODEC Do Not Meaningfully Address the
Reference in Article 25 to “Sub No. 2.”

The Circuit Court’s ruling derives from a specific reference to
“Ex Parte No. 290 (Sub. No. 2)" in Article 25 of the CTA.
VEPCO/ODEC barely mention that reference, as if ignoring it will
make it disappear. Their few references to “Sub No. 2”7 either
misstate NS’s argument, Appellants Br. at 20, or chide the Circuit

Court for relying on a reference “bootstrapped” into the CTA.
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Appellants Br. at 22. However, Article 25 clearly directs that “[t]he
amount of each adjustment shall be determined according to the
applicable procedures prescribed by the ICC in Ex. Parte No. 290
(Sub. No. 2).” This language is not hidden; it is not bootstrapped
from some other source. It is, as the first paragraph of Article 25
states, “the RCAF described in this Agreement.”
2. The CTA Does Not Reference the RCAF-A.

VEPCO/ODEC state that “NS ignored all of the pertinent
provisions of the CTA that. . . refer to RCAF-A” as the rate
adjustment index to be applied by the parties. Appellants Br. at 20.
VEPCO/ODEC never support that argument by identifying the
“pertinent provisions” that reference RCAF-A. In fact, the CTA makes
no facial reference to “RCAF-A,” to a “productivity-adjusted RCAF,” or
to “Ex Parte 290 (Sub. No. 4),” any of which would support that
argument. They press the point that the Circuit Court focused solely
on “a single reference to Sub. No. 2 of Ex. Parte 290. . ..” Id.
(emphasis added). VEPCO/ODEC cite no authority for the
proposition that more than one reference is necessary for contracting
parties to clearly establish an agreed point, or that reliance on a

single clear reference is improper as a matter of law. When a
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contract is plain on its face, it is to be construed as written. Brizzolara
v. Sherwood Mem’l Park, Inc., 274 Va. 164, 180, 645 S.E.2d 508, 515
(2007). The Circuit Court was forbidden by Virginia law from reading
the reference in the final paragraph of Article 25 to “Ex Parte No. 290
(Sub. No. 2)”, which produces the RCAF-U, out of the CTA. See
Pocahontas Mining LLC, 276 Va. at 353, 666 S.E.2d at 531.
3. RCAF-A is Not the Only ICC-Generated RCAF.

VEPCO/ODEC argue that federal law establishes RCAF-A as
the one and only “ICC generated RCAF” and “the statutory rail cost
adjustment factor.” Appeliants Br. at 14-15, 19-20. As discussed in
the Statement of Facts above at pages 14-15, federal statute and
regulation require the STB to generate both the RCAF-U and the
RCAF-A. See49 U.S.C. § 10708; 49 C.F.R. § 1135.1, amended and
redesignated 49 C.F.R. § 1102.1. This regulation confirms that the
procedures prescribed in Sub. No. 2 remain in effect, and it confirms
that the distinct procedures of Sub. No. 4 are “in addition" to those
prescribed in Sub. No. 2, belying the notion that RCAF-A amends or
supersedes RCAF-U. Id. Although the RCAF-A supplanted RCAF-U
in certain rate recovery proceedings that remain subject to STB

regulatory jurisdiction, that regulatory usage does not alter the
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statutory mandate that the ICC generate both the RCAF-U and the
RCAF-A. In an unregulated contract such as the CTA, the parties
can choose no index or any index of their own invention or choosing.
VEPCOQ/ODEC cite Railroad Cost Recovery Procedures, EX.
Parte No. 290 (Sub. No. 4}, 5 1.C.C.2d 434, 1989 |CC LEXIS 76
(1989), to support their proposition that only one ICC-generated
RCAF exists. Appellants Br. at 19. However, that decision was
simply the culmination of years of proceedings to set the
methodology for determining the RCAF-A. It did not abolish Sub No.
2, which contains the procedure for calculating RCAF-U. To the
contrary, it states that the ICC will apply productivity adjustments to
the RCAF-U to calculate the RCAF-A. Railroad Cost Recovery
Procedures, 51.C.C.2d 434, 1989 ICC LEXIS 76 at *8. To do so, the
ICC, and later the STB, continued to generate and publish the RCAF-
U. There is simply no basis for the argument that only one ICC-
generated RCAF exists.
4. The ICC and STB Have Never Acted, in an
Unrelated Sub-Docket, to Eliminate Sub. No. 2 or
the RCAF-U.

VEPCO/ODEC ascribe to NS an argument that it never made:

“the ICC cannot amend the RCAF as originally published in one sub-
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docket of Ex Parte 290 by action taken in another sub-docket of Ex
Parte 290.” Appellants Br. at 20. NS has never offered its views on
the authority of the ICC/STB to amend the RCAF-U in a sub-docket
other than Sub. No. 2. That point is immaterial -- the real point is that
they never did so. VEPCO/ODEC have never cited an ICC or STB
opinion, in any sub-docket, purporting to terminate or supersede the
continued development of the RCAF-U in Sub. No. 2.
5.  The Existence of Sub. No. 5 Is Immaterial.

VEPCO/ODEC note that the ICC established a new docket in
1987 under Ex Parte No. 290 (Sub. No. 5) (hereinafter “Sub. No. 57).
Sub. No. 5 did not displace or alter Sub. No. 2 as the source of the
methodology for determining RCAF-U, nor did it displace Sub No. 4
as the source of the methodology for determining RCAF-A. Sub. No.
5 publishes the quarterly RCAF decisions, including the quarterly
RCAF-U and RCAF-A indices. The ICC opened Sub. No. 5
essentially for ministerial reasons, noting that “it appears that there
are a large number of parties interested in receiving the quarterly
RCAF decisions, but who are not interested in participating in other
proceedings in [Sub. No. 2] concerning general procedures and

methodology for calculating the RCAF.” Railroad Cost Recovery
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Procedures; Quarterly Rail Cost Adjustment Factor, Ex Parte No. 290
(Sub. No. 2), Ex Parte No. 290 (Sub. No. 5), 1987 ICC LEXIS 160 at
*2-3 (Aug. 19, 1987). The service list for Sub. No. 5 would include
“parties only interested in receiving the decision setting the quarterly
RCAF.” Id. at *3. |n effect, Sub. No. 5 allows those who are only
interested in the results of RCAF proceedings to view both RCAF
indices in one place. The fact that RCAF-U, the product of the Sub.
No. 2 procedures, and later the RCAF-A, the product of the Sub. No.
4 procedures, have been published under Sub. No. 5 for
administrative ease, is immaterial to the meaning of the CTA.
VEPCO/ODEC state that the RCAF-U quarterly index “had not
been published in Sub. [No.] 2 since 1987, two years before the
contract.” Appellants Br. at 21. This, in fact, supports the Circuit
Court’s ruling. When the parties entered into the CTA, Sub. No. 2
was the only sub-docket in which the ICC developed “the applicable
procedures,” see CTA, Article 25 (JA 222), for determining RCAF-U —
not for publishing the results of the calculation. Parties intend the
language they use in their contract. Palmer & Palmer, LLC v.
Waterfront Marine Const., Inc., 276 Va. 285, 289, 662 S.E.2d 77, 80

(2008).
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6. The CTA Does Not Incorporate ICC Practice by
Reference, but Merely ldentifies the Proceeding
Generating the RCAF-U.

VEPCO/ODEC conclude their argument on Assignment of Error
1 with this:

[O]nce they chose the “Rail Cost Adjustment Factor, as

prescribed by the ICC in Ex Parte No. 290,” once they provided

that adjustments to rates “shall be based upon the ICC
generated RCAF,” and once they incorporated by reference into
the CTA the ICC regulations and the interstate Commerce Act
relating to the ICC generated RCAF, as may be amended, they
unambiguously chose RCAF-A.

Appellants Br. at 22 (emphasis added).

This passage rewrites both the CTA and federal law. First, it
excises from Article 25 of the CTA the language that specifically
identifies the relevant index. One would never know from the above
passage that the reference to “Ex Parte No. 290 (Sub. No. 2)” exists.
Second, the procedures that amend RCAF-U from time to time have
continuously been conducted in the Sub. No. 2 sub-docket. Third,
the CTA does not incorporate ICC/STB practices or regulations
wholesale, and the parties were under no requirement to do so. They
simply made reference to an identifiable, published index, and to any

future amendments to that index. Finally, after urging in the above

passage that reference to “the ICC generated RCAF” evidenced the
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parties’ unambiguous choice to use RCAF-A, VEPCO/ODEC argue
on the same page of their brief that reference to “the ICC generated
RCAF” creates a latent ambiguity. Appellants Br. at 22.

D. VEPCO/ODEC’s Latent Ambiguity Argument Fails as
a Matter of Law. (Assignment of Error 2).

VEPCO/ODEC’s bill of complaint makes no reference to latent
ambiguity. In response to the NS demurrer, they argued that “if”
there are two RCAF indices, the CTA, because it refers to “the ICC
generated RCAF,” creates a latent ambiguity. If the only reference in
the CTA were the reference in the first paragraph of Article 25 to “the
ICC generated RCAF,” that argument might merit consideration.
However, the last paragraph of Article 25, to which the first paragraph
points by anticipating “the RCAF described in this Agreement,”
identifies a unique RCAF index, removing any ambiguity. The latent
ambiguity test correctly cited by VEPCO/ODEC, that the language
“admits of being understood in more than one way or refers to two or
more things at the same time” is simply not met. Appellants Br. at 23.

VEPCO/ODEC argued in opposition to the demurrer that the
Circuit Court, if it found the CTA ambiguous, could look to usage of

trade or course of dealing to resolve the ambiguity. November 5,
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2004 Hearing Tr. at 46-47 (JA 849-50).° Because Article 25 of the
CTA identifies precisely the Sub. No. 2 proceeding that generates the
RCAF-U, that exercise was unnecessary, and the existence of other
versions of the RCAF was immaterial. The Circuit Court did not err in
refusing to find a latent ambiguity.

. The Circuit Court Did Not Err When It Denied
VEPCO/ODEC’s Motion for Leave to Amend Their Bill of
Complaint, Nor When It Struck VEPCO/ODEC’s Defenses
and Inconsistent Factual Allegations. (Assignment of Error
3).

A. The Circuit Court Correctly Determined that

Amendment of the Bill of Complaint Was Futile in
Light of the Controlling Provisions of the CTA.

A trial court has discretion to deny a motion for leave to amend
when it is apparent that such an amendment would accomplish
nothing more than provide an opportunity for reargument of questions
already decided. Ward'’s Equipment, inc. v. New Holland North
America, Inc., 254 Va. 379, 387, 493 S.E.2d 516, 521 (1997). Such a
decision is reviewed for abuse of discretion. /d. The proposed

amended bill of complaint restated the bill of complaint’s contention

that the CTA called for the application of RCAF-A. It pleaded for the

® Critically, as discussed below, VEPCO/ODEC never argued until
after the Circuit Court sustained the demurrer that the four corners of
the CTA itself did not constitute the parties’ contract.
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first time the already-rejected argument that the CTA is ambiguous. I
asserted that the written CTA had been amended by estoppel,
modification or novation to require the use of RCAF-A, contrary to the
bill of complaint’s assertion that the CTA was the final, clear
expression of the parties’ deal.

The Circuit Court’s February 11, 2005 Order, while properly
denying the motion for leave to file an amended bill of complaint as a
vehicle to reargue matters already decided, permitted VEPCO/ODEC
to amend their answer to NS’s cross-bill. VEPCO/ODEC took full
advantage of that opportunity. Although VEPCO/ODEC did not
ultimately prevail on the merits, they were not prejudiced
procedurally.® In this case, the grant of leave to amend would have
nullified the Circuit Court's December 22, 2004 ruling in favor of NS, a
recognized ground for the exercise of discretion to deny a proposed

amendment. Ward’s Equip., 254 Va. at 387, 493 S.E.2d at 521. The

*Contrary to VEPCO/ODEC’s claim that Norfolk Southern “agreed
that VP/ODEC should be allowed to pursue their alternative theories
as defenses to NS’s counterclaim,” see Appellants Br. at 29, NS told
VEPCO/ODEC and the Circuit Court that “[t]o the extent the
‘additional facts’ asserted by VEPCO/ODEC in the Amended Bill of
Complaint are inconsistent with previous positions VEPCO/ODEC
has taken in this case, Norfolk Southern would object to them in the
event that the amendment is allowed.” Br. Op. Mot. Leave to Amend
at 3 n.1 (JA 466).
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Circuit Court did not abuse its discretion by denying VEPCO/ODEC’s
motion for leave to file an amended bill of complaint.

B. The Circuit Court Properly Applied Judicial Estoppel

to Strike Defensive Pleadings That Reversed a Core
Factual Allegation Essential to Its Demurrer Ruling.

A court will apply judicial estoppel to prevent a party from
evading a ruling by contradicting a prior factual contention relied upon
by the court. Its central purpose is to protect the integrity of the
judicial process. See New Hampshire v. Maine, 532 U.S. 742, 749-
50, 121 S. Ct. 1808, 1814, 149 L. Ed. 2d 968, 977 (2001); Lofton
Ridge, L.L.C. v. Norfolk Southern Rwy. Co., 268 Va. 377, 380-81, 601
S.E.2d 648, 650 (2004). Application of judicial estoppel! is reviewed
for abuse of discretion. Bentley Funding Group, LLC v. SK&R Group,
LLC, 269 Va. 315, 323-24, 609 S.E.2d 49, 52-53 (2005).

Bentley Funding identifies the elements of judicial estoppel: (1)
the party sought to be estopped must be seeking to adopt a position
that is inconsistent with a stance previously taken;’ (2) the position

sought to be estopped must be one of fact rather than law or legal

theory; (3) there must be an identity of parties; and (4) the party

® The referenced passage uses the term “in prior litigation,”
presumably because of the procedural posture of the Bentley
Funding case. The opinion cites with approval cases applying the
doctrine within the course of a single action.

34



sought to be estopped must have succeeded in persuading the court
to accept its prior inconsistent position. 269 Va. at 327, 609 S.E.2d at
54-55. This final element, the “prior success rule,” does not mean
that the party sought to be estopped necessarily prevailed based on
its initial position, but that protection of judicial integrity demands that
a party not escape the consequences of judicial reliance on its initial
position. See, e.g. Berry v. Klinger, 225 Va. 201, 207, 300 S.E.2d
792, 795 (1983). This Court reversed the trial court in Bentley
Funding because the earlier court, a bankruptcy court, had not relied
on the party’s factual assertions.

VEPCO/ODEC argue that judicial estoppel should not have
been applied because (1) the Circuit Court’s decree rendered an
inaccurate account of earlier proceedings, Appellants Br. at 27, (2)
they offered alternative legal theories, not inconsistent factual
positions, id. at 27-30, (3) they did not “prevail,” id. at 30, and (4) NS
suffered no prejudice by virtue of VEPCO/ODEC’s convenient
reversal. /d.

First, the Decree issued November 1, 2005, accurately states
the record. The Circuit Court cited the VEPCO/ODEC bill of

complaint verbatim, noting that it had accepted as true for purposes
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of the demurrer the allegation of fact that the CTA had not been
amended. (JA 633). VEPCO/ODEC attack the accuracy of the
Decree to set up their statement that “VP/ODEC’s initial legal position
was that the CTA called for the application of RCAF-A and that the
CTA had not been amended.” Appellants Br. at 27 (emphasis
added). Note that VEPCO/ODEC must characterize the amendment
or non-amendment of a contract as a question of law. That is a
necessary precondition to their argument that their factual reversal
was merely the serial offering of “alternative legal theories.”
However, it is well established that the issue of contract amendment
is one of fact. See Rejid v. Boyle, 259 Va. 356, 361, 527 S.E.2d 137,
140 (2000) (amendment proved by clear and convincing evidence
and reviewed under clear error standard reserved for jury verdicts). If
NS had disagreed that the CTA was “the” contract, it could not have
demurred, and the Circuit Court could not have accepted as true the
assertion that the CTA was the contract.

Second, VEPCO/ODEC did not simultaneously plead
alternative legal theories; they serially presented mutually exclusive
factual positions. Paragraph 27 of their bill of complaint represented

to the Circuit Court that the CTA had never been amended. (JA 259).
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It was “the” contract. After the Circuit Court ruled on the meaning of
“the” contract framed by their bill of complaint, VEPCO/ODEC took
the position that the CTA did not control, having been amended after
all. (Proposed) Amended Bill of Complaint 111 141-44 (JA 365-66);
Amended Answer 1] 144-49 (JA 283). There is no better proof of the
factual inconsistency of their post-demurrer case than the deletion
from their pleadings of the assertion that the CTA had never been
amended.

VEPCO/ODEC now insist that they have “never taken a
position contrary to their initial allegation that the parties never
amended the CTA to change the rate adjustment factor from RCAF-A
to RCAF-U.” Appeliants Br. at 28 (emphasis added).® They made a
different argument to the Circuit Court, where they exquisitely
deconstructed the word “amended” to distinguish it from “altered” or
“modified”:

Now the fact even that this [Circuit] Court would have

properly relied on that in making a four corners
interpretation, shows just how unjust it would be to try to

® This contradicts their statement three pages earlier that “The
Amended Bill of Complaint alleged new facts to establish estoppel,
waiver and other theories in support of VP/ODEC’s claims, none of
which had been raised in the Bill of Complaint.” Appellants Br. at 25.
The estoppel and waiver defenses necessarily assume that the CTA
calls for RCAF-U.
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raise the judicial estoppel based on that pleading because
all that — all that the Court could have accepted from that,
if it played any part of the analysis, was that the document
that the Court has before it had not been formally
amended in writing in accordance with the contract.

Now, amended means amended. It doesn’t mean altered
through any theory and that is an unfair stretching of what
we pled. Under a contract it says, quote, written
agreement signed by duly authorized representatives with
the same formality as the agreement, end quote, is what
amendment means under this contract. And of course,
written contracts that contain this kind of prohibition on
unwritten modifications may nonetheless be modified by
parol or by conduct as the Staniey’s case that they're so
fond of quoting says. That case says a contract may be
modified, not amended, but modified by consideration, by
estoppel, by waiver.

Aug. 22, 2005 Hearing. Tr. at 20:20-21:2, 21:25-22:11 (emphasis
added).

These conveniently evolving arguments raise serious
questions. Positions taken in pleadings are more than matters of
momentary convenience: “A litigant’s pleadings are as essential as
his proof, and a court may not award relief unless it is substantially in
accord with the case asserted in those pleadings. . . . The issues in
a case are made by pleadings.” Jenkins v. Bay House Assoc., L.P.,
266 Va. 39, 43-44, 581 S.E.2d 510, 512 (2003). If VEPCO/ODEC
believed in good faith that the CTA had been “altered” or “modified”,

why did their bill of complaint not say so? See Ford Motor Company
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v. Benitez, 272 Va. 242, 252, 639 S.E.2d 203, 207 (2007) (regarding
seriousness of pleadings). And why did VEPCO/ODEC remain silent
in its brief (JA 87-113) and its oral argument in opposition to the
demurrer (JA 833-52, 865-66), giving the Circuit Court eleven months
to decide the demurrer without suggesting that the CTA had been
amended, or in their own words, “modified” or “altered”?’

Third, VEPCO/ODEC's “prevailing party” limitation misreads the
cases. The law does not require that the party being estopped
prevailed on the merits — it requires that the party being estopped
“succeeded in persuading a court to accept that party’s earlier
position, so that judicial acceptance of an inconsistent position in a
later proceeding would create the perception that either the first or the
second court was misled.” Bentley Funding, 269 Va. at 327, 609
S.E.2d at 54-55. See New Hampshire v. Maine, 532 U.S. at 750-51,
121 S. Ct. at 1815, 149 L. Ed. 2d at 978 (plaintiff was barred from

asserting a position contrary to its prior position that was accepted by

" VEPCO/ODEC suggest that their pleadings in response to the NS
cross-bill were effectively a “back-door” amendment of their bill of
complaint. Appellants Br. at 29. A demurrer tests the pleading to
which it is aimed, and that pleading cannot be repaired by reference
to other documents. Cf. Anderson v. Patterson, 189 Va. 793, 798, 55
S.E.2d 1, 3 (1949)(“[A] demurrer stands or falls by what appears on
the face of the pleading at which it is aimed.”)
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the court). In this case, VEPCO/ODEC plainly persuaded the Circuit

Court to accept its unqualified factual assertion that the CTA had

never been amended, as that was the only basis on which the Circuit

Court could have construed the CTA on demurrer. See Decree at 2

(JA 633).

Fourth, the Circuit Court specifically found that NS would suffer
an unfair detriment if VEPCO/ODEC were permitted to advance
successive, inconsistent factual assertions. Decree at 3 (JA 634).
Had it not been stricken, the amended answer would have permitted
VEPCO/ODEC freely to relitigate the meaning of the CTA as if the
Circuit Court had not already ruled in NS’s favor. Reversing the law
of the case to the detriment of the prevailing party is obviously
prejudicial.

lll. The Circuit Court Properly Struck the Estoppel, Waiver and
Statute of Limitations Defenses on Alternative Grounds.
(Assignment of Error 3).

VEPCO/ODEC appeal the Circuit Court’s striking of their
waiver, estoppel, and statute of limitations defenses on alternative

grounds. Appellants Br. at 31-42. 8

® VEPCO/ODEC have not assigned error to the Circuit Court’s
striking of the defenses of modification, novation, laches or fraud in
the inducement, nor have they assigned error to the Circuit Court’s
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A. Waiver and Estoppel Cannot Be Asserted in the Face
of Non-Waiver and Integration Clauses, Where
There Is No Averment of Facts that Would Render the
Clauses Inoperable.

The Circuit Court properly noted that the CTA’s non-waiver and
integration clauses dispose of the waiver and estoppel defenses as
framed in the amended answer. Although they characterize their
defenses as “fact-intensive,” VEPCO/ODEC offer no support for a
rule that would prevent defenses from being stricken that are at odds
with their own pleadings. Moreover, although VEPCO/ODEC
correctly state the general rule that even a non-waiver provision may
be subject to waiver, Appellants Br. at 34, they identify no factual
averment in their amended answer to the effect that NS waived the
application of CTA Article 5, the non-waiver clause.

To support their estoppel defense, VEPCO/ODEC point to
certain pre-execution representations purportedly made by NS and

relied on by VEPCO/ODEC, Appellants Br. at 33, but identify no

factual averment in the amended answer that those supposed

striking of 19 32-84 and 142-43 from the Amended Answer.
(Compare November 2005 Decree at 3, 4 and 6 with Pet,. for Appeal
at 1, 23-29.) Accordingly, VEPCO/ODEC have abandoned any
challenge to these rulings. Rule 5:17(c); see also Jay v.
Commonwealth, 275 Va. 510, 519-20, 659 S.E.2d 311, 316-17
(2008).
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representations escaped the reach of Article 22 of the CTA, the
integration clause, which states that the Agreement “supersedes any
prior or contemporaneous agreement or understanding between the
parties.” CTA 1122 (JA217).° In their amended answer,
VEPCO/ODEC claim that the parties, before they executed the CTA,
supposedly knew that it contained an ambiguity, Amended Answer Y|
77 (JA 268), and addressed the problem not by clarifying the CTA
prior to execution, but by entering into a “side-letter” now alleged to
be lost. /d. 11 81-82 (JA 269). The Circuit Court properly noted
these alleged facts directly belied the conclusion that any reliance
claimed by VEPCO/ODEC was reasonable. (JA 635); seeg, e.g.
Sachs v. Hoffman, 224 Va. 545, 552, 299 S.E.2d 694, 698 (1983)
(holding that putative reliance must be reasonable in order to support

an estoppel).

® VEPCO/ODEC cite paragraphs 76-81 of their Amended Answer in
support of this argument, Appellants Br. at 33, which allege that
before the CTA was executed, NS confirmed by letter in 1989 that the
CTA employed RCAF-A. Even as they made this allegation, they
admitted that they cannot locate this supposed letter, which has
“apparently been discarded.” (Amended Answer | 82) (JA 269).
Moreover, the Circuit Court struck the referenced paragraphs from
the Amended Answer, and VEPCO/ODEC have not appealed that
ruling. (Compare November 2005 Decree at 3 striking 11 32-84 and
142-43 from the Amended Answer (JA 634) with Appellants Br. at 1-
2, 6).
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With regard to VEPCO/ODEC’s claim that certain alleged post-
execution conduct by NS estops it from demanding adjustment of
rates using RCAF-U, see Appellants Br. at 33, the non-waiver
provision and the rule in Stanley’'s Cafeteria, Inc. v. Abramson, 226
Va. 68, 306 S.E.2d 870 (1983), provide two independent bases to
permit NS to demand full performance on a going-forward basis,
regardless of what it may have accepted in the past. See CTA 15
(JA 211). The Circuit Court properly struck these implied amendment
defenses of waiver and estoppel, because the facts alleged by
VEPCO/ODEC, even if taken as true, were legally insufficient to show
that NS clearly or intentionally relinquished - for the life of the contract
- the rate adjustment procedure in Article 25, or the bargained-for
protections of the non-waiver and integration clauses. See Stanley's
Cafeteria, 226 Va. at 73, 306 S.E.2d at 873.

B. The Circuit Court Properly Struck the Statute of
Limitations Defense.

NS’s cross-bill, filed January 15, 2004, sought an adjudication
of its rights and obligations under the CTA, and sought to recover
amounts underpaid by VEPCO/ODEC from December 1, 2003,

forward. The limitations period applicable to an action on a written
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contract is five years, Va. Code § 8.01-246(2), and the Circuit Court
properly struck VEPCO/ODEC’s statute of limitations defense.
VEPCO/ODEC employ the statute of limitations argument less
to suggest that NS’s claim was time-barred than to present equitable
considerations that NS’s course of conduct should either bar recovery
or diminish the benefit of its bargain. The first point is addressed
above in connection with waiver and estoppel. The second is
addressed below in connection with damages.
IV. The Circuit Court Correctly Conducted the
Damages Phase of the Trial. (Assignments of Error 4, 5, 6,

7, 8).

A. The Circuit Court’s Procedures Did Not
Prejudice VEPCO/ODEC. (Assignment of Error 4).

VEPCO/ODEC suggest that the Circuit Court foreclosed all
discovery. Indeed, at two junctures it exercised its discretion to limit
discovery to the issues remaining in the case as a consequence of its
rulings. A trial court has broad discretion to manage discovery.
Woodbury v. Courtney, 239 Va. 651, 654, 391 S.E.2d 293, 295
(1990).

On December 22, 2004, the Circuit Court sustained NS’s
demurrer, and its construction of the CTA became the law of the

case. See e.g., Shuttleworth, Ruloff & Giordano, P.C. v. Nutter, 254
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Va. 494, 497, 493 S.E.2d 364, 367 {1997). Thereafter, the Circuit
Court struck VEPCO/ODEC’s defenses that purported to “amend” the
CTA, and properly ruled that discovery of facts relating to those
stricken defenses fell outside the permissible scope of discovery
described in Rule 4:1(b)(1). (JA 519-21, 637-38).

After the case returned to the Circuit Court upon dismissal of
the initial VEPCO/ODEC petition for appeal, the Circuit Court entered
a scheduling order directing the parties to attempt a stipulation that
would, starting as of December 1, 2003, calculate the applicable
adjustment rate by identifying the published RCAF-U rates from the
inception of the CTA, apply the rates to the invoices, and determine
the difference between the corrected invoices and the amounts that
had been paid by VEPCO/ODEC. The logic of this was driven by the
face of the VEPCO/ODEC bill of complaint. VEPCO/ODEC generate
their own invoices and multiply the tonnages by a published RCAF
index. Bill of Complaint § 21 (JA 5). Using the RCAF-U rather than
the RCAF-A meant nothing more than substituting one multiplier for
another. The order stated that the parties, by agreement or upon
application to the Circuit Court, could take depositions of trial

witnesses if they were unable to stipulate the figures. (JA 763).
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Counsel for the parties met, reached a stipulation based on figures
offered by VEPCO/ODEC, and never sought discovery concerning
these matters.

B. The Circuit Court Did Not Err in Rejecting for a Third

Time the VEPCO/ODEC Argument That NS, by
Accepting Less Than Full Payment for Many Years,
Was Not Entitled to Insist on the Benefit of Its Bargain
from December 1, 2003 Forward. (Assignments of
Error 5, 6).

VEPCO/ODEC alleged in their amended answer that NS had
waived its right to be paid in December 2003 and months forward,
based on the terms of the CTA. They argued that “Norfolk Southern
can only apply [the RCAF-U] prospectively from December 1, 2003 to
the rate that it had charged immediately prior to that date.” Amended
Answer 4 170 (JA 286-87). On this basis, VEPCO/ODEC advocated
taking the November 2003 rates, which had been suppressed over
time by adjusting them according to the RCAF-A, and using those
rates as the new starting point for calculating rates. According to
VEPCO/ODEC, those rates were $7.21 per ton as of December 1,
2003, to which they contended the RCAF-U, if it were to be applied at
all, should apply. See Joint Submission, Ex. 1 (JA 789). However,

NS did not bargain in 1989 to have its rates adjusted by RCAF-A, and
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had they been adjusted according to RCAF-U, they would have risen
by November 2003 to $13.24 per ton. /d.

The Circuit Court first struck this defense in its November 1,
2005, Decree, on judicial estoppel grounds, and independently on the
ground that VEPCO/ODEC had failed properly to allege the defense
of waiver, in light of the CTA’s non-waiver clause. (JA 634, 636).
VEPCO/ODEC strenuously reiterated their waiver argument in a July
19, 2006 hearing, in opposition to the NS motion for further relief.
July 19, 2006 Hearing Tr. at 24:3-25 (JA 981). They stressed,
contrary to Assignments of Error 5 and 6, that the award of damages
was indeed ministerial, as long as the Circuit Court agreed with their
numbers:

If that's the applicable rate, and | would suggest to you

that it is, then the rest of the case is ministerial. We can

then compute what amount we owe them from December

1 of '03 to a current date based on RCAF-U. And we can

certainly compute what all the future payments will be

based on an RCAF-U adjustment as you have ruled.

So, Your Honor, ODEC, Iiké V}rginia Power, submits that

the applicable rate here, which is the issue before you, is

$7.07 a ton. And that if so the computation of damages

can be ministerial.

July 19, 2006 Hearing Tr. at 42:17-24, 46:12-16 (JA 999, 1003)

(emphasis added). The “hybrid damages” argument was rejected a
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second time in the Circuit Court’'s Order entered September 1, 20086.
(JA 695).

At the damages trial, VEPCO/ODEC attacked the ruling a third
time by seeking to have the Circuit Court’s prior order vacated,
despite the fact that this Court’s order declining the appeal made no
reference to the merits of the case and did not compel the vacation of
any prior order. (JA 786). Moreover, in light of VEPCO/ODEC’s own
characterization of the computation of damages as “ministerial” at the
July 19, 2006 hearing, VEPCO/ODEC cannot now complain that the
Circuit Court treated it as such in the September 1, 2006 order, which
the Circuit Court properly declined to vacate.'®

The *hybrid” damages calculation thrice offered by
VEPCO/ODEC and thrice rejected by the Circuit Court would have
improperly deprived NS of the benefit of its bargain. NS did not
bargain in 1989 for a December 2003 rate that would be suppressed

by the erroneous application of RCAF-A — stipulated to be $7.21 per

1% |t is improper for VEPCO/ODEC to invite the Circuit Court to view
the issue as a ministerial one, then — on appeal — to fault the Circuit
Court for doing so. See Muhammed v. Commonweaith, 269 Va. 451,
525, 619 S.E.2d 16, 58 (2005) (holding that this Court will not "notice
error which has been invited by the party seeking to take advantage
thereof on appeal®).

48



ton. It bargained for a December 2003 rate adjusted throughout the
life of the contract by RCAF-U — stipulated to be $13.24 per ton.
VEPCO/ODEC offer no authority for the proposition that NS, by
taking less than full payment prior to December 2003, should be
doubly punished by having its post-December 2003 payments
suppressed by a built-in error. A contracting party is entitled to the
benefit of its bargain. Nichols Constr. Corp. v. Va. Mach. Tool Co.,
LLC, 276 Va. 81, 89, 661 S.E.2d 467, 471 (2008). Where it has failed
to insist upon that bargain, the objective of the law is 1o restore it to
the position it would have occupied had the contract stayed on
course. Seeid. The award of $ 77,708,000 in compensatory
damages giving NS the benefit of its bargain under the CTA was
proper and should be affirmed.

C. The Award of Pre- and Post-Judgment Interest Was
Proper. (Assignments of Error 7, 8).

VEPCO/ODEC challenge the Circuit Court’'s award of pre- and
post-judgment interest at the rate called for in the Agreement.
However, as this Court recently recognized, “[t]he justification for the
award of interest on damages - whether pre-judgment, post-
judgment, or both - in a civil lawsuit, has been recognized since the

earliest days of this Commonwealth: natural justice requires that he
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who has the use of another's money should pay interest for it." Upper
Occoquan Sewage Auth. v. Blake Constr. Co., 275 Va. 41, 63, 655
S.E.2d 10, 23 (2008). Whether interest should be awarded, and from
what date interest should run, are matters within the sound discretion
of the trial court. See Skretvedt v. Kouri, 248 Va. 26, 36, 445 S.E.2d
481, 487 (1994) (citing Va. Code § 8.01-382); see also Va. Code §
6.1-330.54. There was no dispute as to the specific monthly interest
rates called for by the CTA, or as to the interest computation based
on those rates. See Joint Submission, Ex. 1 and Ex. 2 (JA 785, 790).
VEPCO/ODEC never suggested in their detailed objections to the
stipulations (JA 785-87) or at the damages trial that the award of
interest was improper for a lack of evidence of the “Chase Manhattan
Bank short term prime interest rate then in effect.” Compare
Appellants Br. at 48 with April 8, 2008 Trial Tr. 56-58 (JA 1102-04);
see also Rule 5:25. The Circuit Court did not err in its award of
interest to NS based on the parties’ stipulation.
CONCLUSION

For the reasons stated, there was no error, and no abuse of

discretion, in the rulings of the Circuit Court, and the judgment in

favor of NS should be affirmed.

50



%HM@W

Michaed W. Smith (VSB 01125)
Craig Thomas Merritt (VSB 20821)
R. Braxton Hill, IV (VSB 41539)
CHRISTIAN & BARTON, L.L.P.
909 East Main Street, Suite 1200
Richmond, Virginia 23219

(804) 697-4100 Telephone

(804) 697-4112 Facsimile
msmith@ cblaw.com
cmerritt@cblaw.com
bhill@cblaw.com

Counsel for Appellee

51



CERTIFICATE OF SERVICE

| hereby certify that on this 17" day of March 2009, twelve copies of
the foregoing Brief of Appellee were filed by hand with Clerk’s Office of the
Supreme Court of Virginia; an electronic copy of this Brief of Appellee has
been filed electronic mail to scvbriefs @ courts.state.va.us; and three copies

of Brief of Appellee were served on the following:

Anne Marie Whittemore, Esquire Everette G. Allen, Jr., Esquire
J. Tracy Walker, |V, Esquire Stephen M. Faraci, Esquire
McGUIRE WOODS LLP LeCLAIR RYAN, P.C.

901 East Cary Street 701 East Byrd Street, 16" Floor
Richmond, Virginia 23219 Richmond, Virginia 23219
Tel.: (804) 775-1000 Tel.: (804) 545-1516

Fax: (804) 775-1061 Fax: (804) 545-1501

Counsel for Appellants Virginia Electric and Power Company and Old
Dominion Electric Cooperative

%; Hm@W

By Counsel”

52



