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STATEMENT OF THE NATURE OF THE CASE
This is an appeal from two felony convictions in the Circuit Court

of the City of Alexandria on the charges of possession with the intent
to distribute cocaine, in violation of Virginia Code § 18.2-248(C), and
transporting cocaine into the Commonwealth, in violation of Virginia
Code § 18.2-248.01. The Virginia Court of Appeals affirmed the
convictions on March 26, 2007. Upon appealing to the Virginia
Supreme Court, in a 4-3 vote, this Court affirmed Briscoe’s
convictions in a joint opinion consolidating appeals of three
defendants (Magruder, Cypress, and Briscoe) from different

jurisdictions. Magruder v. Commonwealth, 275 Va. 283, 657 S.E.2d

122 (2008). On June 25, 2008, appellants Briscoe and Cypress
petitioned for certiorari in the U.S. Supreme Court (U.S. Supreme

Court No. 07-11191). The U.S. Supreme Court held their petition

until deciding Melendez-Diaz v. Massachusetts, 557 U.S. ;129
S.Ct. 2527 (2009), on June 25, 2009. On June 29, 2009, the U.S.
Supreme Court granted certiorari in this case. On January 25, 2010,
the U.S. Supreme Court, after briefing and oral argument, in a per

curiam decision, vacated the judgment of the Virginia Supreme Court



against petitioners Briscoe and Cypress and remanded the case for

further proceedings not inconsistent with Melendez-Diaz. Briscoe v.

Virginia, 559 U.S. (2010).
On March 15, 2010, the Virginia Supreme Court requested

briefs on whether Melendez-Diaz compels a different result than

reached by the majority in Magruder.
STATEMENT OF MATERIAL PROCEEDINGS

On May 2, 2005, the Grand Jury charged Mark A. Briscoe with
possession with the intent to distribute cocaine in violation of Virginia
Code §18.2-248(C), transporting cocaine into the Commonwealth in
violation of Virginia Code §18.2-248.01, and conspiracy to distribute
cocaine in violation of Virginia Code §18.2-248 and §18.2-256. Mr.
Briscoe waived his right to a jury trial and was tried in a bench trial in
the Circuit Court of the City of Alexandria on June 16, 2005. The
Honorable Lisa B. Kemler presided over the trial.

During the Commonwealth’s case-in-chief, Mr. Briscoe, by
counsel, objected to the admission into evidence of certificates of
drug analysis on Confrontation Clause grounds. The trial court

overruled the objection and entered the certificates into evidence.



(JA at 93-95) At the close of the Commonwealth’'s case, Mr. Briscoe,
by counsel, moved to strike the Commonwealth’s evidence as
insufficient to support convictions for possession with intent to
distribute cocaine, transport cocaine into the Commonwealth, and
conspiracy to distribute cocaine. (JA at 138-142; 152-154) The trial
court denied the motion to strike with regard to all three charges. (JA
at 157) At the conclusion of Mr. Briscoe's case, the defense renewed
its motion to strike and presented closing argument. (JA at 157-166;
173-176) After closing arguments by both sides, Judge Kemler found
Mr. Briscoe guilty of possession with intent to distribute cocaine and
transporting cocaine into the Commonwealth, and not guilty of
conspiracy to distribute cocaine. (JA at 176-77)

On August 18, 2005, a hearing was held on Mr. Briscoe’s
motion to set aside the verdicts. The motion was denied. (JA at 186)
Judge Kemler then sentenced Mr. Briscoe on the charge of
possession with intent to distribute cocaine to 15 years incarceration
with all but two years, eight months suspended for ten years on the
condition that Mr. Briscoe be of uniform good behavior for 10 years

and that he serve five years of supervised probation. (JA at 208-209)



On the charge of transporting cocaine into the Commonwealth,
Judge Kemler sentenced Mr. Briscoe to five years incarceration with
all but three years suspended for five years. (JA at 209) Final
judgment was entered September 6, 2005. Mr. Briscoe noted his
appeal to the Court of Appeals on September 30, 2005.

The Court of Appeals initially dismissed Mr. Briscoe’s appeal on
February 28, 2006. However, on May 25, 2006, the Court of Appeals
granted Mr. Briscoe’s motion for delayed appeal and granted him
leave to file a replacement notice of appeal. Mr. Briscoe again noted
his appeal on June 12, 2006. The Court of Appeals affirmed Mr.
Briscoe’s convictions on March 26, 2007. Mr. Briscoe subsequently
appealed to this Court. By a 4-3 vote, his convictions were affirmed in
Magruder. On January 25, 2010, the U.S. Supreme Court vacated
and remanded the judgment of this Court for further proceedings not

inconsistent with Melendez-Diaz.

ASSIGNMENTS OF ERROR
1. The Court of Appeals and Virginia Supreme Court erred, in light

of Melendez-Diaz, in upholding the trial court’s finding that

Defendant’s constitutional right to confront and cross-examine



adverse witnesses was not violated by the admission of the
certificates of drug analysis into evidence. (Preserved at JA at

67-72, 79-82, 88-95)

QUESTION PRESENTED
1.  Whether the Defendant’s constitutional right to confront and

cross-examine adverse witnesses, in light of Melendez-Diaz,

was violated by the admission of the certificates of drug analysis
into evidence? (Preserved at JA at 67-72, 79-82, 88-95)
STATEMENT OF THE FACTS

On the evening of February 10, 2005, Officer Greg Ladislaw
and Officer Monica Lyle from the Alexandria Police Department went
to the second-floor apartment home of appellant, Mark Briscoe, who
resided there with his wife and stepdaughter. (JA at 39-41) Officer
Ladislaw asked Mr. Briscoe to speak with him and Mr. Briscoe
stepped outside to converse. (JA at 42) A few minutes later, while
the police officers and Mr. Briscoe were still talking, a vice-narcotics
search warrant team of nine or ten officers stormed into Mr. Briscoe’s
apartment to execute a search warrant. (JA at 42, 49-50) Atthe

same time, Officers Ladislaw and Lyle detained Mr. Briscoe outside of
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the apartment. (JA at 42)

During the search of Mr. Briscoe’s apariment, the police
recovered suspected cocaine, two scales that appeared to have
suspected cocaine on them, a razor blade that appeared to have
suspected cocaine on it, a 100 gram weight, a box with sandwich
baggies, and a small plate that appeared to have suspected cocaine
and suspected cocaine residue on it. (JA at 52) During a search of
Mr. Briscoe's person, the police recovered a rockiike substance that
was suspected to be crack cocaine. (JA at 43) The trial court
sustained an objection by defense counsel to Detective Christopher
Flood’s referring to the suspected cocaine as cocaine as the
prosecution had not laid a foundation the detective had the expertise
to testify as to the nature of the substances; until a foundation were
laid, the trial court instructed that the substances be described as
“suspected cocaine.” (JA at 52)

Detective Christopher Flood transported some of the recovered
items to the Northern Virginia Forensic Laboratory. (JA at 64) The
results of the lab analysis were purportedly reported in the Certificates

of Analysis that were admitted into evidence, over defense counsel's



Confrontation clause objections, as Commonwealth’s Exhibits 7A and
7B. (JA at 65) The certificates stated that the suspected cocaine
seized from Mr. Briscoe’s apartment and person was in fact cocaine
and weighed a total of 36.578 grams. (Commonwealth’'s Exhibits 7A
and 7B, JA at 222-223).

After the certificates of analysis were introduced as evidence,
the Commonwealth adduced testimony that Mr. Briscoe was arrested,
advised of his Miranda rights, and questioned by police. {JA at 123-
131) The Commonwealth, through a detective, entered into evidence
admissions made by Briscoe indicating he brought the cocaine that
was found in his home from Washington, D.C. and that the cocaine in

his home weighed “around 40 grams.” (JA at 127-131)



ARGUMENTS

A Melendez-Diaz Resolves The Issue In This Case By
Rendering Former Virginia Code §19.2-187 et seq
Unconstitutional

Melendez-Diaz v. Massachusetts clearly resolves the issue in

this case of whether the state, if it allows a prosecutor to introduce a
certificate of analysis without live testimony, may avoid violating the
Confrontation Clause by providing the accused a right to the call the
analyst as his own witness:

Respondent asserts that we should find no Confrontation
Clause violation in this case because petitioner had the ability to
subpoena the analysts. But that power -- whether pursuant to
state law or the Compulsory Process Clause -- is no substitute
for the right of confrontation. Unlike the Confrontation Clause,
those provisions are of no use to the defendant when the
witness is unavailable or simply refuses to appear. Converting
the prosecution's duty under the Confrontation Clause into the
defendant's privilege under state law or the Compulsory
Process Clause shifts the consequences of adverse-withess no-
shows from the State to the accused. More fundamentally, the
Confrontation Clause imposes a burden on the prosecution to
present its witnesses, not on the defendant to bring those
adverse witnesses into court. Its value to the defendant is not
replaced by a system in which the prosecution presents its
evidence via ex parte affidavits and waits for the defendant to
subpoena the affiants if he chooses.

129 S.Ct. 2527, 2540 (2009) (internal citations omitted).

While the U.S. Supreme Court in Melendez-Diaz approved



simple notice and demand statutes that place no burden on the
defendant to secure the presence of a forensic analyst or require the
defendant to place the analyst on the stand, 129 S. Ct. at 2541, it
clearly forbid burden shifting statutes, such a former Code §19.2-
187.1: “the Confrontation Clause imposes a burden on the
prosecution to present its witnesses, not on the defendant to bring
those adverse witnesses into court.” Id. at 2540. At this stage of the
litigation, the Commonwealth cannot seriously contend the plain
meaning of former §19.2-187.1 did not require Appellant to call the
forensic analyst in his own case, in violation of the Confrontation of
Clause, which requires reversal of Appellant’s convictions. The plain
language of the statute stated:

"[t]he accused in any hearing or trial in which a certificate

of analysis is admitted into evidence . . . shall have the

right to call the person performing such analysis . . . and

examine him in the same manner as if he had been called

as an adverse withess. Such withess shall be summoned

and appear at the cost of the Commonwealth."

Former Va. Code § 19.2-187.1

Clearly, the statute provides the accused with the “right to call

the person performing such analysis,” meaning the defendant would



call the person in his own case. Id. (emphasis added). There can be
no mistaking the statute’s language allowing the accused to examine
the person performing the analysis “as an adverse witness” as it
applies to the order of proof. Va. Code § 12.2-187.1 (emphasis
added). If the statute did not contemplate the accused calling the
witness in his own case, the adverse withess language would be
surplusage where witnesses called by an opponent may always be
treated adversely. As importantly, the statute only provides the
accused the right to call the analyst after the certificate of analysis is
“admitted into evidence”— unconstitutionally shifting the burden to the
defendant to test the truth of the certificate of analysis by calling the
analyst to the stand.

When the trial judge heard the case in 2005, she also
determined the statute meant what it says:

In this case, our statute provides that the defense shall have a

right to call the witness or the preparer of the certificate and call

that person as an adverse witness at the expense of the

Commonwealth and | think having the right to essentially cross

examine the witness is what saves the Virginia statute. And for

these reasons, I'll overrule the objection.

JA at 93.

In light of Melendez-Diaz, the trial court’s ruling is clearly
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erroneous. 129 S.Ct. 2527, 2540 (stating “[m]ore fundamentally, the
Confrontation Clause imposes a burden on the prosecution to present
its withesses, not on the defendant to bring those adverse witnesses
into court.”). In further support that Appellant's convictions should be

reversed, the U.S. Supreme Court in Briscoe v. Virginia, in vacating

Magruder, had several options if it had agreed Virginia's defunct
statutory scheme complied with the Confrontation Clause or Appellant
waived his Confrontation rights under the old scheme—including
dismissing Appellant’s petition as improvidently granted. it did not,
signaling the Commonwealth's arguments in this respect were to no
avail and the majority’s reasoning in Magruder was incorrect.”

l. Appellant Did Not Waive His Confrontation Rights.

A defendant's Sixth Amendment right to be confronted with
adverse witness arises automatically at the beginning of the

adversarial process. See Taylor v. lllinois, 484 U.S. 400, 410, 108 S.

1 Farmer v. Commonwealth (Record No. 1694-08-3 (Va. App.
2/16/2010)) is also to no avail to the Commonwealth as the Court of
Appeals, which relied on Magruder in Farmer, stayed its mandate
pending “a decision of the Supreme Court of Virginia on the remand
from the Supreme Court of the United States in Magruder v.
Commonwealth, 275 Va. 283, 657 S.E.2d 113 (2008), vacated and
remanded sub nom. Briscoe v. Virginia, 559 U.S. (January 25,

11



Ct. 646, 653 (1988). Because this is a fundamental right, waivers of
the right "not only must be voluntary but must be knowing, intelligent
acts done with sufficient awareness of the relevant circumstances and

likely consequences." Hunter v. Commonwealth, 13 Va. App. 187,

191, 409 S.E 2d 483, 485 (1991) (quoting Brady v. United States, 397

U.S. 742, 748, 90 S.Ct. 1463, 1469 (1970)). Here, Appellant did not
waive his confrontation right and expressly demanded confrontation
at trial. (JA at 67-72, 79-82, 88-95)

The Commonwealth may persist that Appellant waived his right
to confront the analyst by not requesting the analyst’s presence. In
Magruder, this Court, in reasoning Appellant waived his Confrontation
rights, stated that Appellant could have “insured the physical
presence of the forensic analysts at trial by issuing summons . .. at
the Commonwealth’s cost, or asking the trial court or Commonwealth

to do so.” Magruder, 657 S.E.2d at 122; see also Grant v.

Commonwealth, 682 S.E.2d 84, 54 Va. App. 514 (2009). However,

this waiver argument failed to persuade the U.S. Supreme Court® and

2010) (per curiam).”
2 The Commonwealth relied heavily on its waiver argument
before the U.S. Supreme Court. See Brief of Respondent, October

12



should not persuade this Court now.

From the history of the trial in this case, the purported right to
ask under former §19.2-187.1 is insufficient, would not have been
honored, and, and as discussed below, Appellant had no duty to
invoke an invalid statutory procedure, which clearly required him to
place the analyst on the stand if he wished to confront her.

The prosecutor, during the trial in this matter, argued the statute
required the defendant to subpoena the analyst if he wished to cross-
examine her. In her bench “[] Memorandum on the Applicability of
Crawford v. Washington, 541 U.S. xx 029410 (2004)” submitted at
trial, she wrote that "[s]ince the statute authorizes the admission of
documents whose reliability had not been independently proven, the

requirement that the certificate be filed seven days in advance

26, 2009, 13-19, found at http://www-
personal.umich.edu/~rdfrdman/respondentsbrief pdf: brief for
Petitioners Briscoe and Cypress Brief is available at http://www-
personal.umich.edu/~rdfrdman/07-11191.pdf, Petitioners' reply brief
is available at http://www-personal.umich.edu/~rdfrdman/rbrev.pdf

3 This memorandum was not designated in the Joint Appendix,
however, it was provided to the trial court by the prosecutor during
trial and considered by the trial court. See JA at 88. It is appended
here and Counsel for Appeliant respectfully requests the Court to
consider it in support of his brief.

13



provides some guarantee of trustworthiness in that it gives an
accused the opportunity to verify the resulis or to subpoena and
challenge those who constructed the analysis.™

(Commonwealth’'s Memorandum at 7; emphasis in original) Later,

she argued that:

The defendant is given the express statutory right pursuant to
Code 19.2-187.1 to subpoena the expert performing the
analysis or the person involved in the chain of custody to testify
at trial. A defendant's choice not to avail himself of that process
does not constitute a denial of his confrontation right; it is simply
a waiver of an opportunity to conduct cross examination.
Virginia's statutory scheme provides a defendant with adequate
notice that the prosecution intends to rely on the certificate and
it affords a defendant the absolute right to call the preparer or

4 The Commonwealth took the same position in Grant. In
Grant, the trial court held Grant’s notice demanding the presence of a
breath technician for cross-examination, who did not appear,
insufficient to bar admission of the certificate attested to by the
technician—i.e. Grant needed to subpoena the witness himself under
§19.2-187.1 in order to confront him. 682 S.E.2d at 87. At trial, the
Commonwealth did nothing to secure the withess and maintained
throughout the appeal that former §19.2-187.1 required the accused
to subpoena the witness himself under former §19.2-187.1. Brief in
Opposition to Petition for Appeal, July 17, 2008, at 2 (“The Plain
Meaning of the Language Used in Virginia Code §19.2-187.1 Clearly
Places on the Defendant the Duty to Subpoena Those Who Perform
Any Analyses or Whose Attestations Appear on a Cerlificate of
Analysis Offered Into Evidence by the Commonwealth.”); Brief for the
Commonwealth, October 17, 2008, at 23 (“Grant failed to vindicate
his right to confront the breath test operator through his failure to
subpoena her for trial.”).

14



chain of custody witness as an adverse witness at the
Commonwealth's expense should he so desire.

Commonwealth’s Memorandum at 8.

In this case, the prosecutor read the statute by its plain terms
and this Court should do the same. Clearly, if Appellant had
requested the analyst, his request would not have been honored. He
had to take the further step of subpoenaing the analyst himself; but
he had no duty to do utilize a procedure that is clearly invalid. As

indicated in Melendez-Diaz and noted in the dissent in Magruder,

which now appears to have been correct, a defendant’s statutory right
to subpoena or call the preparer of a certificate of analysis as his own

witness does not comply with the Constitution. Melendez-Diaz, 129

S.Ct. at 2540; Magruder, 657 S.E.2d at 132 (Keenan, dissenting,
stating “the majority confuses the issue whether a defendant may be
required to produce evidence in a criminal trial with the issue whether
the statutory mechanism at issue in this case, which requires a
defendant to produce evidence, is capable of preserving his
Confrontation Clause rights.”).

Il. An Accused Cannot Be Held To Have Waived A

Constitutional Right By Declining To Invoke A Procedure That Fails
To Protect That Right.

15



As argued to the U.S. Supreme Court, Appellant cannot be
deemed to have waived his confrontation rights for not invoking an
invalid procedure. As stated by the three dissenters in Magruder,
“Iwlhile a defendant’s failure to act under Code §19.2-187.1 may
constitute a wavier of his statutory right under that Code section to
call the forensic scientist in the defendant’s case, the fact that he
chooses not to exercise this statutory right is insufficient to establish a
waiver of his separate constitutional confrontation right.” 657 S.E.2d
at 132. The majority also recognized “[t]he dispositive issue . . . is
whether Code § 19.2-187.1 adequately protects a criminal
defendant’s rights under the Confrontation Clause of the Sixth
Amendment, and if so whether [the defendants] waived their
Confrontation Clause challenges . . . by failing to utilize that
procedure.” Id. at 119. And the heart of Appellant’'s contention, in light

of Melendez-Diaz, is the majority erred in finding the now defunct

procedure protected that right. As evidence that Appellant’s
contention is correct, the Virginia General Assembly, despite the

existence of the Magruder decision, quickly moved to amend Code §

16



19.2-187 and 19.2-187.1 less than two months after the Melendez-

Diaz decision.

a. The Virginia General Assembly's Amendments to Former
Virginia Code §19.2-187 et seq. Indicate The Former Statutory
Scheme Was |nvalid And Failed To Comply With Melendez-
Diaz.

On August 21, 2009, shortly after the June decision in

Melendez-Diaz, the Virginia General Assembly amended Code §19.2-

187 et seq; implicitly acknowledging that old statutory scheme failed
to pass constitutional scrutiny. In briefly analyzing the differences
between the past and present versions of Code §§19.2-187 and 19.2-
187.1, the constitutional deficiencies of the past version are evident.
Former Code §19.2-187 stated that “a certificate of analysis . .
.duly attested . . . shall be admissible in evidence as evidence of the
facts therein stated.” Former Virginia Code § 19.2-187. As a further
condition of admissibility, the statute required certificates be filed with
the clerk of court seven days prior to a hearing or trial, and, if
requested by defense counsel at least ten days before trial, that a
copy be delivered to defense counsel seven days before the hearing
or trial. Id. While the aforementioned code section provided no means

for confrontation of the analyst, former § 19.2-187.1, provided a

17



statutory mechanism to cross-examine analysts in the defendant’s
own case: "[t]he accused in any hearing or trial in which a certificate
of analysis is admitted into evidence . . . shall have the right to call the
person performing such analysis . . . and examine him in the same
manner as if he had been called as an adverse witness.” The statute
provided that “[s]uch witness shall be summoned and appear at the
cost of the Commonwealth.” Former Virginia Code § 19.2-187.1.
There are three significant constitutional deficiencies in the
defunct statutory scheme corrected by the new: first, the old statute
impaired confrontation by making lab reports prima facie evidence
whether the lab analyst testifies or not—i.e. even if the lab analyst
testified and did not recall making the report, the report's contents are
still prima facie evidence per the statute; second, the scheme places
the burden on the defendant to call the iab analyst in the defendant’s
own case to challenge the analyst—forcing the defendant to sacrifice
his right of not putting on a case to confront the analyst and adding all
the hazards attendant to calling a hostile prosecution witness; and
third, at best, it is unclear whether the defendant must subpoena the

analyst to appear at court in order to confront the analyst, although

18



the Commonwealth in the instant case, as did the prosecutor in
Grant, both contended that the statute places this burden on the
defendant.

in addressing the first problem, making a lab report prima facie
evidence, even if the analyst testifies, denies defendants their
Confrontation rights in advance—an inadmissible or inaccurate lab
report could be submitted into evidence, thus tainting the fact finder
prior to defense counsel examining the analyst. Further, as
mentioned above, if the analyst did not recall making the lab report, it
is still prima facie evidence under the statutory scheme. If the analyst
claimed memory loss, thereby preventing cross-examination, the
defendant has already been incriminated per the statute.

Second, as stated above, former Virginia Code Section 19.2-
187.1 provided an accused the “right to call the person performing
such analysis,” which means that the defendant would call the person
in his own case. While this Court indicated in Magruder that the “order
of proof” is not known from the statute, there is no mistaking the
statute’s language allowing the accused to examine the person

performing the analysis “as an adverse witness” as it applies to the

19



order of proof. See Former Virginia Code § 19.2-187.1 (emphasis
added); 657 S.E.2d at 123. If the statute did not contemplate the
accused as calling the analyst, the adverse witness language would
be unnecessary. As importantly, a defendant’s statutory right to call
the witness apparently arises after the certificate of analysis is
“‘admitted into evidence"-impairing confrontation as the certificate,
which is prima facie evidence, has already been placed before the
fact finder. (emphasis added).

Third, the statute’s language that the witness “shall be
summoned and appear at the cost of the Commonwealth,” has been
interpreted by prosecutors, no doubt colored in their view that the
statute provided the defendant the right to call the witness in his own
case, to require the defendant to also subpoena the analyst—which
leaves unresolved as to who bears the risk of a witness no show.

Apparently, under pre-Melendez-Diaz and Grant v. Commonwealth

law, the defendant would be out of luck if the analyst were no longer

available or failed to appear in court. In Gray v. Commonwealth, the

Virginia Supreme Court reversed an appellant’s drug conviction when

the prosecutor failed to file the certificate of analysis at issue with the

20



court seven days prior to trial. The court stated: "We believe that, in
the absence of the preparer of the certificate as a witness at trial, the
failure of the Commonwealth to fully comply with the filing provisions
of § 19.2-187 renders the certificate inadmissible.” Gray, 265 S.E.2d
705, 707 (Va. 1980). The apparent implication is that had the
prosecutor complied with Code §19.2-187, the certificate would have
been admissible. This conclusion is bolstered by former Code §19.2-
187, which made a “duly attested” and timely filed certificate of
analysis admissible as prima facie evidence whether the analyst
testified or not.

In contrast, the new scheme remedies the constitutional
deficiencies of the old. Under revised § 19.2-187 et seq., the
statutory scheme avoids the prima facie evidence problem by making
a lab report, if the defendant demands the analyst, only admissible

through the analyst's live testimony.® It further requires the

5 Virginia Code §19.2-187.1 (B) states that in pertinent part that
“[i]f timely objection is made, the certificate shall not be admissible
into evidence unless (i) the testimony of the person who performed
the analysis or examination is admitted into evidence describing the
facts and results of the analysis or examination during the
Commonwealth's case-in-chief at the hearing or trial and that person
is present and subject to cross-examination by the accused.”

21



prosecution to present the analyst in the prosecution case if the
defendant so demands and sets out a time-table that requires the
prosecutor to provide a defendant 28 days notice if the prosecution
intends to introduce a certificate of analysis—within 14 days of
receiving notice, the defendant must demand the analyst’s presence
if he wishes to challenge the content of the certificate of analysis.® On
the whole, Virginia's new statute likely complies with the guidance set
out in Melendez-Diaz that simple notice and demand statutes pass
constitutional scrutiny, as state law may impose reasonable

procedural rules governing constitutional objections.”

6 Virginia Code §19.2-187.1(A)(1) requires that the prosecution
“[pIrovide by mail, delivery, or otherwise, a copy of the certificate to
counsel of record for the accused, or to the accused if he is
proceeding pro se, at no charge, no later than 28 days prior to the
hearing or trial.” Upon the prosecution providing notice to defendant
of his right to object under Virginia Code §19.2-187.1(A)(2), the
“accused may object in writing to admission of the certificate of
analysis, in lieu of testimony, as evidence of the facts stated therein
and of the results of the analysis or examination’ and “[s]uch objection
shall be filed with the court hearing the matter, with a copy to the
attorney for the Commonwealth, no more than 14 days after the
certificate and notice were filed with the clerk by the attorney for the
Commonwealth or the objection shall be deemed waived.”

7 See, e.q., Melendez-Diaz, 129 S. Ct. 2527, 2541 (2009)
(indicating “[s]tates are free to adopt procedural rules governing
objections,”) (internal citation omitted). In Virginia, state law requires

22



Based on the above, the Virginia General Assembly in
amending former §19.2-187 et seq, implicitly recognized the old
scheme was unconstitutional by remedying the aforementioned
constitutional deficiencies. This Court should explicitly do the same.

B. The Trial Court's Admission of the Certificates of Analysis in
This Case Was Not Harmless Error.

The Commonwealth may argue any error admitting the
certificates is harmless. The standard in determining whether
constitutional error is harmless is that the error must have been
harmless beyond a reasonable doubt. Grant, 54 Va. App. At 725. In
making this determination, “we must ask ‘whether there is a
reasonable possibility that the evidence complained of might have
contributed to the conviction." |d. (internal citations omitted). The
Commonwealth has the burden of establishing the constitutional error

was harmless beyond a reasonable doubt. Id. at 726.

that defendants raise a number of objections “not later than seven
days before trial,” including motions to suppress evidence based on
Fourth, Fifth, and Sixth Amendment violations of the United States
Constitution and/or the Constitution of Virginia. VA. CODE ANN. §19.2-
266.2.
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It is clear the certificates of analysis were important and “might
have contributed” to prove the two offenses of possession with intent
to distribute cocaine and transportation of more than one ounce of
cocaine into the Commonwealth where: 1) the trial court sustained
counsel's objection to the police officer’s testimony that the
substances in question were cocaine and required that the
substances be referred to as suspected cocaine until after the
certificates of analysis were entered into evidence—the prosecution
adduced Appellant's admissions after the certificates were already in
evidence; and 2) as importantly, with regard to Appellant’s conviction
under Count 2 of the indictment for transporting cocaine into the
Commonwealth under Virginia Code §18.2-248.01, the
Commonwealth needed to prove beyond a reasonable doubt that he
transported “one ounce of more of cocaine, cocoa leaves, or any salt,
compound, derivative or preparation thereof’ into the state.

l. The Trial Court Sustained Counsel's Objection To

The Police Officer Testifying The Substances Found

In Appellant's Possession And Apartment Were
Cocaine.

At trial, Detective Christopher Flood of the Alexandria Police

Department attempted to testify that “| seized crack cocaine that was
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located....” This statement brought an immediate objection from

defense counsel:

Your honor, | object, there is no foundation that this

witness has the expertise to actually testify as to the

nature of the substances found. We would ask that the

testimony be stricken at this point, where he actually

testified that he found cocaine and we would ask that

because of the lack of expertise and foundation at this

point, that the substance referred to be referred to as

suspected cocaine or suspected narcotics, Your Honor.

JA at 51-52.

The court sustained the objection and the substances were
referred to as suspected cocaine until after the introduction of the
certificates of analysis. It is probable, taking Appellant’s admissions in
this light, that trial court attached great weight to the incriminating
information in the certificates of analysis. Therefore, it cannot be
concluded that the certificates of analysis did not contribute to
Appellant’s convictions beyond a reasonable doubt.

. Weight.

Under Virginia Code §18.2-248.01, the Commonwealth needed

to prove that he transported “one cunce of more of cocaine, cocoa

leaves, or any salt, compound, derivative or preparation thereof” into
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the state. One ounce is equal to approximately 28.35 grams, and
while Appellant estimated the substances in his apartment weighed
“around 40 grams,” clearly the best evidence of weight was recited in
the certificates of analysis that indicated cocaine totaling 36.578
grams was recovered. Without the certificates, Appellant’s statement
was an estimate, which is insufficient to conclude that the certificates
of analysis did not contribute to the trial court's analysis beyond a

reasonable doubt.
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CONCLUSION
For the above stated reasons, Mr. Briscoe respectfully requests
that this Court reverse his convictions and remand the case to the

trial court for a new trial if the Commonwealth be so advised.

Respectfully Submitted,
MARK A. BRISCOE
By Counsel
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF ALEXANDRIA
COMMONWEALTH OF VIRGINLA

v. Case i CF05000189
MARK A. BRIRCOE

In Crawford v. Waghingipn, the United States Supreme Court held that the Confrontation
Clanse of the Sixth Ammdmem requires cxclusion of “iestimonial™ hearsey statements of an
unavaileblo witnees unless the accused is afforded an cpportunity to cross-examine the witess.'
See Crawford v. Washington, 541 U8, ___ 029410, *33 (2004). A fair application of Crawford
necessitates both an understanding of the factual basis of the cass and the specific limitations of

the decision. it is slear the case has no impact on most of Virginia's well established common
law and statutory homreay exceptions ?

! Inits raling, the 1.8, Supreme Court refuses to define testimonial, Craword v. Waghington, 541 0.5,
e 129410, #33 (2004) (“We lewve for mother day auy effort to spell out s eovmprehensive definition of
‘tegtimonial”."). The Court does, howevet, indicate that confrontation. concmros revolve axound mpecific
types of bearsay (fonmalized teetimonial materiaks, affiduvies, Sepositions, and pretrisl statements reasonably
expesied o be used at trial), See discussion, g,

* Page mmbers preceded by ap apterisk in citstions to Qrawford carrespond to page sumbets of the
cpinion a3 peinted from Casefinder,

? wWhere son-testimoni! hexrsxy is af i3ane, it it wholly comsistent with the Framers' design 19 afford the

States flexibility in their development of heacsay low.” Crawford v, Washington, 541 ULS, ___ 028410, %32-33
{2004) {crophasis added),
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IL. CRAWFORD IS FACTUALLY DISTINGUISHABLE FROM MOST CASES

The factual basis of Crawford sets important limitations on the Cowrt's holding. In
Crawford, the defendant wag tried for assaplt and attempted murder. At tria), the State sought to
introduce a recorded statement previously made by the defendant's wife Sylvia during police
interrogation. -Sylvia did not testify at trial because Crawford invoked protection under the
State’s marital privilege Jaw; nonetheless, the State sought the introduction of her taped
staterient as evidence that the shbﬁng was not in self-defense, The defendant ergued mmst
the admission of the wife"s taped statesent an the grounds that such evidence violated his Sixth
Amendment right to be “confronted with the withesdes againgt him.”

Previously, the right of confrontation did not bar admisgion of an unavailable withess's
ataternent against & criminal defandant if the statement had “adequate indicia of reliability’”
- Ohio v, Roberts, 448 U.8. 56 (1980). The balancing test ereated by Bobarts and it’s progeny
allowed such hearsay evidence when it was demonstrated to be g “firmly rooted hearsay
exeeption” or had “paticutarized guarantess of trastworthiness.” m. at 65, Io Crawford the
trial court admitted the statement on the ground that it had “particularized guarsntees of
trustworthiness.”

The Washington State Supreme Cotut also upheld the conviction, deerning the wife's
staternert reliable because it was nearly identical to {i,e., interlocked with) the defendant’s own
statement {0 the police. Both statements were ambiguoug as 1o whether the victim had drawn &

weapon before the defendant assaulied him. In overtuming Crawford's conviction, the United

States Supreme Court ultimately ovarruled Ohio v. Roberts. The Crawford Court held that the
State's use of the wife's statement violated the Confrontation Cleuse begauss, where tegtimonial
Papc 2 of 13



statements are at issue, the only indicinm of reliabitity sufficient to satisfy caﬁsﬁmtiona.l
demands is confrontation. See gensrally Crawford, 541 U.S. st %533,

The extraordinary facts of Crawford isolate the concerns of the Supreme Caurt and are
distinguishable from most hoareay issues confronting onr courts, 'Rieee facts must guids this
court in determining which heersay statsments are “testimonial” and therefore implicate the
Crawftyl constraints,

. “TESTIMONIAL” EVIDENCE UNDER CRAWEORD v. WASHINGTON

Beyond the facts of Crawford, the applicability of the Supreme Coutt’s holding dapends
upon the definition of “testimonial statements.” Unfortunately, the Crawfiord Court did not
provide any comprehensive definition of the torm. (Seen.1.)

Notetheless, the Court did provide some clnes 23 bo bearsay statements that will b
deemed “testimonial.” The Court ugad the 1828 Webster's Diationary definition of testimany ag
being a “solemn declaration or affitmation made for the purpose of establishing or proving some
fast.”” The Court went an to explain that an “accuser who makes 2 formal staterpent to
govermument officers bears tegtimony In a sense that a person wha mekes a casusl remark to en
acquaintanoe does ot 541 U.S, at *10 (eraphasis added), The staterment of Craward's wife
wag the product of police intetrogation and was mads under circumutmés that would lead an
objective witness to reasomably believe hisher statement wonld be later used at trial. Crawford,

54) S at*103

The Court gave some specific examples of statements that are testimonial. The Court

} The objective test stated in Crwid requires & trier of B to analyza the particular fack and
cireumMaAces sutrounding a ont-of-eotst disclomre/statement and dgscns whether an abjecrive witnese—.af the time
of the digclosiee—rangonshly betievad the statement would later be made available ac svidence at trisl. Sep
Croxowliord, 541 TS, gt #10,
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deemed “extrajudicial staternents . . . contained in formalived testimonial materials, such as
affidavits, depositions, prior wstimony, or confessions” to be the core class of testimonial
statements at odds with the confrontation clause. Crawford, 541 U.S. at *10 (emphasie added).

At the Court hotod:

Vatious formulations of this cors class of “festimonial® statements exist: ex parte
in-court testimonty or its functional equivalent—that is, material such as
affidavits, custodial sxaminations, prior testimony that the defendant was unable
10 cross-examine, ot similar pretrial statements that declarants would reasonsbly
axpect to be used prosecutorially,

Gtawford, 546 U.S. at *10.

In an important attempt to formulate 2 generic tes! to detect “testimondal” statements, the
Court specifieally indicated that such statements included those “made under circumstances
whiah would load an objective witness reasonably to believe that the statement would be
available for use at 3 later trial” Crawford, 541 1.8, at 10 Application of this “test” and the
other criteria used by the Supreme Conrt for determining a statement to be “testimonial® slearly
Limit the scope and i:mpact of the Crawford deciston,

Finally, the Crawford Caurt pointed out that the principal evit at which the Confrontation
Clause was ditected was the use of ex parte gkaminations as evidence against the accused.
Crawford, 541 U.S, at *9. The Court also appears to be concerned with “Inquigitorial practices”
by goverrunent agents when investigating, Id. at *10. The Count specifically speaks of |
preliminacy hearings, grand juty hearings, former trislg, and police investigations as the type of

! I upplying thess definitions, it Court said starzments “tlken by police officers in the course of
intervogations are aiso testimonial under cvan & narrow stndard, Police imtctrogations benr g striking rearmblones
to cxmiminations by justices of the peace in England, The wtatsments sc not sworn tesrimony, but the sbsencs of nath
was not digpositive.” Crawford, 541 U8, at *10. .

Pagedof 1



tegtimonial evidence banned abgent croes examination. Because the Court fails to further define
“testimonial,” state tribunals must construe the definition of “testimonial” in light of the Court’s
overtiding purpose and the historical evils that the Sixth Amendment sowght to eliminate.
IV, CRAWFORD DOES NOT APPLY TG CERTIFICATES OF ANALYSIS
“An anmiser who muakes a formai stetement to guvernment afficers bearg
testimony in  gense that a person who makes & casual remark to an
sequaintance doea not. The constimtional text, lile the history underlying

the common-law right of confrontation, thus veflects an especially acute

concern with a speeific type of out-of-court statcment.” Crawford, 541
LS at#11,

Because the Crawfiopd decision concerns itself with & specific type of hearsay (affidavits,
depositions, formalized testimonial materials), its application does not extend to hearsay
evidenoe which is not “testimonial " Forther, in its decision, the Court acktiowledged that
“[rajost of the hearsay exceptions covered statements that by their nature were paf testimonia) —
fot example, business records or statements in furtherance of a conspiracy.” Cruwford, 541 U.S.
a1 *11 (emphasis added). In Vitginia, the most commuonly used hearsay exceptions allow for the
ndmission non-testimanial evidence.

There are three reasons why Crawford does not impact the admissibility of a certificate
of analysiz filed in compliance with applicable provision of the Code of Virginiz, See Va. Code
Ann. §§19.2-187, 187,01, 187.02, 18.2-268.2. First, the defendant’s right to epnfront and cross
examine the preparer of such certificatss i explicitly protected by statute. Second, the remults
contained in such certificates are tiot “testimonial™ within the meaning of Crawford. Finally,
public policy and principles of gtare decigig strongly support the conclusion that Crawford should
not apply to exclude such certificates,
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Iv. The defondant’s Sixth Amendment right to confrontation is adequately
protected by statute in Virginia when a certificate of analysis i filed for use
as evidence. : '

It is notoworthy that in. its looss ended attempt to define “testimonial,” the Crawford

Court uses as an example “prior testimony that the defendant was unahle to cross-exarmine . , . "

Craweford, 541 U.S. 22 *10. In the final paragraph of his opinion, Justice Scalia notes that the

State admitted & testimontal statement against Crawford “despite the fact that he had no

G Cross-exarminpe .. .. " M' S41 UR. at*#17. To the cxtent that the
apportunity for cross examination zppears to sliminate Crawford concerns, Virginia Code
Section 19,2-187.1 provides a compelling atgument that Cawford does not apply o exclude
centificates of analysis, Section 19.2-187.1 provides the following:

The accused in any hearing or trial in which a certificate of analysig is admit'l.ad

into evidence pursuant to § 19.2-187 ot § 19.2-187.01 shall have the tight to calf

the person performing such analysis or exatination or involved iv the chain of

augtody as a witness therein, and examine him in the same manner as ifhe had

been called as an sdverse witness. Such wittiess shal) be summonsd and appear at

the cost of the Commonwealth.

The Virginia Court of Appeals, albeit in an unpublished apinion, bas opined that this
statutory mechaniem does not viclate the deferidant®s Sixth Amendment rights to confrontation,
See Wingficld v. Commonweglth, 97 Vap UNP 3000952 (1997). Although unpublished, the
ratinnale of Wingfield is based on firmly established precedent, The tights granted to a
defendant under the Confrontation Clanse are nint violated by admitting #1to evidence the
certificate of analygis, The cotificate falls within a “firmly rooted" hearsay exception. See Rala
v. Cotnenonweaith, 23 Va. App. 546, $51-52 (1996) (citing White v Tllinoig 502 U.S. 346,

356-57 (1992); sex glao Bouriaily v. United States, 483 1.8, 171 {1987). In the instant case, the
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certificate of drug analysis was admitted under Code 5§ 19,1187 and 19.2-187.1%,

In finther constraing this statute, in the case of Winston v. Cammonwesith, the Contt of
Appeals noteg thet Code § 19,2-187 “imposcs a condition for the exoneration of en otherwise
hearsay document frora the application of the hearsay rule, thus making the decoment
Miasihle.” :

Since the stamite authorizes the admission of documents whose relizbility hed not been
independently proven, the requirement thes the certifivate be filed seven daya in advanse
provides some guarantae of trutworthiness in that it gives an acoused an opportunity o verify
the results or to subpoenn and chatieuge those who constructed the annlysis. Seg Myrick v.
Commonwealth, 13 Va. App. 333, 337 (1991) {emphasis added). Ses algo Kayv. United States,
255 ¥.24 476, 47980 (4th Cir, 1958) (holding that then Code § 18.2-75.2 did not violate the
Confrontation Clanse); Unioed States v. Farmer, $20 F. Supp. 259 (W.D. Va. 1993) (bolding that
certificate of blood alechol analysis did not violate Confrontation Clause and was admissible
under the business records exoeption to the hearaay rulc). l

The opportumity to challenge the aalysis, afforded the defandant by stetute, fully

> Code § 19.2-187 provides, in part

1 any hearing or trial of any crimins] offenss . , . 2 certificate of analysis of & person perfrming an
anslyyis of exeraination, . . . when such eertificate is duly arested by sach person, shall be admissfhle in
evidence ap Gvidenice of the facts therein stated and the rasulis of the snalyris or exsmination referred 1o
therein, provided (i) thy sentificals of analysis is filed with the slstk of the court hearing the case at Jeust
saven days prior to the hearing or wial and (ii) a copy of fuch certificate {s trailed or delivered by the elerk
or attorney for the Cormmounwenith to counsel of record for the acoused at laagt roven days prior to the
hearing or trial wpon request of such coumget,

Any such sertificate of analyis purporting te be signed by sny such persem thall be admissible ag
svidence in suek hearing of trial without any proof of the scal or signsture or of the offeial chacscter of the
pereon whise nume is sipned to it
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mitigates the concerns of the Crawford Court. No violation of the defendant’s right of
confrontation occurs. The defendant is given the express statutory right pursuant to Code §19.2-
187.1 to subpoena the expen performing the analysis or the person fnvolved in the chain of .
custody to testify at trial, A defandant’s choiee not ta avail himeelf of that pracess dos not
coostitute 3 denial of his confrontation right; it is simply a waiver of an opportunity to conduet
cross exmmnation, Virginia's statutory scheme provides a defendant with adequate notice thet |
the proseeution intends to rely on the sertificate and it affords a defendant the absolute right to
csl] the preparer or chain of custody witness as an adverse witness at the Cammonwealth’s
expense should he so desire. Thus, no violation of either the United States or Virginia
Constitution oceurs by use of the statutory procedure authorized by §8 19.2-187 and 19,2-187.1
of the Code, '

V. The resalts contained in a certificate of analysis ave non-testimonial,

The statements contained in a certificatc of snalysis are reports of results of seientific
testing completed by a povernment employee pursuant to his or her official duties. This is not
the type of hearsay evidenco the Crawford Court sought to exclude.

In Crawford. the specific hearsxy at iseue was a statamient made try the defendant's wife,
who was 8 witness to the crime, given in response to police intetrogation.  While e certificate of
anslysis is a statement prepared with the expectation that it would be uged “progocutorially,” it is
not 4 stetement that is the product of questioning by government agents, The results contained in
a certifieate of analysis bear mo resemblance to the “inquisitorial practices™ with which the
Crawfiyrd Court was concerned in its oploion. Id, at *10,

Virginia Coutts have long considered certificates of analysis to be documentary evidsnse
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end therefore non-testimonial in sature. A certificate of malysis documents the results of

' . stientific testing. Justice Scalia aptly noted the distinction betwesn hearsay statements that are

testimonial and those that are non-testimonial in nature. See Crawefard, 541 VLS. at *11 (“Most
of the heareay cxceptions covered siatements that by theit nature were mof testisnonial — for
example, businiess records or staternents in fartherance of a conspiracy.”) Like buginess records,
statenents contained in official public records contain facts which ars documentary mather than
testimonial in nature, Laboratory analyses identifying controlled substances have long been
admissible as a business record under Federal Rule of Evidence 803(6). Sse Lnitad States v.
Bowlette, 75 F.3d 418, 421.22 (8th Cir. 1996), cert, denied, _USs.__,1178,CL 147,136
LiE.24 93 (1996). In the instant case, the certificate of drug analysig was admitted under Code &%
19.1-187 and 19.2-187.1, Virginia's statuiory equivalent to FRE 803(6).

¢, Commonwenlth, 211 Va. 62 (1970), the Supreme Court 6f Virginia
addressed the confrontation issue in the context of the admission of Taboratory reports.
Robertson was trisd and convicted of raping two young girls. On appest, Robertson argued the
trial court exred in allowing for the admission of copies of two laboratory reports showing the
presence of semninal fluid in the vaginal specimens provided by the victims. Roberteon claimed
that the relevant statatory provision at that time (then Virginia Code § 19.1-45), which allowed
for the admissibility of the lab reports, deprived him of his constitutionat right of cross-
exenination. In denying Robertson’s constitutional claim, the Court ruled that “[t]he admission
of a labotatory report in evidemce violstes na constitutional right of a defendant, Tﬁe right to be

confrented with one’s acensers and witnesses does not aperate to exclude proper documentary

evidente.™ R

salth, 211 Va. 62, 65 (1970) (emphasis added).
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Similarly, in Bracy v, Commanwealth, 119 Va. 867 (1516), the Supreme Court held that
the appellant was not deprived of his right of confrontation where the trial court admitted a
chomical test showing a beverage to be aleoholic. The Court reasonad that the results of the
chomical test wers proper documentary evidsnics and admissible under the documentary
evidence exception. Sec Braov v Commonweslth, 119 Va. 867 (191€); see also Kay v. United
States, 255 F.2d 476 (4" Cir. 1958), cen, dented, 358 17.8. 825, 79 8. Ct. 42, 3L. Bd, 24 65
{holding issue of the defendant’s right to confront the chemist who conducted chemical test
producing a certificate of analysis admitted into cvidence without the chemist's testimony is a
' guestion that goes to the weight of the svidence, not o the initial admissibility of the certificats),

3 Public palicy and principles of stare decisis strongly support the
conclusion that Crawford should not apply 1o exclude certificates of snalysis.

“Stare decigls is a doctrine implemented for the purpose of assuring consistent,
predictable, and balenced application of legal principles. And when a court of last resort has
cstablished a precedent, efter full deliberation upon the issue by the coart, the precedent will not
be treateq lightly or ignuged, in the absence of fagrant error or mistake.” Selected Risks, Ina,
Co.v. Dogn, 233 Va. 260, 265 (1987), “{Importantly,] Under the doctrine of gare decisis, the
principles of law as applicable to the state of facts in [an earlier case] will be adhered 10, and will
epply in later cases where the facts are substantially the same, even though the parties are
different.” Knewstep v. Jackson, 259 Va. 263, 267 (2000) (citing Commercial Business
Systems, Ine. v. Halifgy Corporation, 253 Va. 292, 267 (1997)(erphesis sdded).

Canstruing the Court's opinion in Crawford as binding precedent for excluding the
certificate of apalysis ignores the underlying principles of stare decisis. Even if this sourt rejects
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the arputnent thst certificates of analysis are non-tegtimenial in nature, it is nonetheless clear that
the factua] predicates imderlying the content of » cortificats and the content of the statement in
Crawfiord are vastly different. The facts in Crawford are clearly not “substantially the sarms” as
the facts in the present case. Knewstep, 259 Va, at 267. Asa consequence, Crawford does not
comnpel] this Court to exciude the cotifeate of enatysia by extending the case to apply far

beyond substattially simitar factual ciroumstances.

Assuming, srgugndo, this Court finds the certificate of analysis to be testimonial, public
pulicy considerations of expediency, efficiency and convenience coupled with the reltability
safeguards required by § 19.2-187 outweigh any prejudicial effect to the defendant in the
admizgion of the certificate. |

"The right of a defendant in a eriminal prosecution to confrant hig accusers is guaranteed
by bath the United States and Virginia Constitutions, This right, however, is not absolute and

1oay, in appropriate cases, bow 1o accommodate other legitimate interests in the crimine! trial

ppi, 410 ULS. 2684, 295 (1973) (citation omitted). It must be
assured in » fashion ‘sensitive to the necessities of trial and the adversary process’ and *must
occcasionally give way to considerations of public policy and the necessitics of the aase.’
(vitations amitted). Nevertheless, it remains a constitutional right compromised “only whers , .,
necessary to further an important public policy and where the reliability of the testimony is
otherwise assured.” Baugh v. Commonwealth, 14 Va. App. 368, 371-372 (1992) (holding
public policy concems in admitting a certificatc prepared by the general district court judge
detailing the sireurmstances of a contcmpt of court charge pursuant to Vieginia Code § 18.2-459

outweighed the defendant’s constitutional tight to confrent witnesses) (citations omitted).
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Publie policy concerns of expediency, efficiency, and convenfence are legitimate public
policy concerns the Court must take into considerstion. Such pablie policy concems were
addressed by the Supreme Cowt of Virginia in Rpbertsor, “The purpose of the statute . . . is
prima;-ily to obviate the nesegsity of sunmoning aq witnesses thoge physicians or technicians
who, in their offieial capacity, are required to make pathological, hactariological and
toxicological investigations, as well as post-mortem examinations.® Such & provision ie not only
expedicnt and convenient — it prevants the delay that wenld result if the Yimited number of
physicians, chemists and technicians were foreed to teatify whenever » repott made by them was
offered in evidence.” Rabertson. 211 Va. at 64-65.

Identical public poliu? E.onsidmiuns are implicatad in the presant cas=. Requiring
multiple acientific experts to appear in criminal misdemeanor md felony trials to testify
regarding the regults of hundreds, if not thousands, of tests cach year would vnnecessarily
burden the Commonwealth's resoures and wonld not serve any practics] purpose in egtsblishing
the relisbility of the facts contained in the certificate itsslf, “[TThe principal rationale
wnderlying the hearsay rle [is] that of reliability . .. " King.v. Commonwealth, 18 Va. App. 57,
58 (1594). “It is well sestied that ths lopisiature may exonerat(e] . . . othorwise hearsay

[evidence] from the application of the hearsay rule, thus making that [evidence) admizsible.”
| Hilla v, Commorrygalth, 32 Va. App. 479, 490 (2000) (holding the admissibility of DNA testing
pursuant to § 19.2270.5 is based on a legislative detcrmination that the database used to perform

é The idea that autopey reports should be sobjoct © stricter sorutiny under Crawiiord becmize they offet
expert opinion should be of ro commem, Enxgreasiotts of opinion ate not admissihle merely beomtse they sre includad
in & medical oxaminer's repore. Only statensents of fuct sre ndmissible wider the Code § 19,2188 exception w the
rule excluding hewrmy evidencs. Seg Eopkin: mmoraealth, 230 Va, 280, 181 (1985),
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the festing is presumptively reliable) (quoting Bagfield v, Commonivealth, 11 Va. App. 122, 124
{1990)).

In conefusion, application of the balaneing of interests analysis discussed in Baush
pecessitates a finding that legitimate public policy interests, coupled with the strict compliance
with the raliability safepuatds required by §19.2-187, preclude application of Crawford
exclude certificates of analysis, especially when the defendant's right of confrontation it
afforded adequate statutory protection in any event. Consequently, the certificate of analysis
should be admitted.

V. CONCLUSION
For the foregoing reasons, the Commonwealth respeotfully submits the defendsnt’s

motion to exelude evidence made pursuant to Cygwiord v, Washipgton should be denied.

I certify that 2 true copy of the foregoing was sent by facsjmile to Teresa MoCarrity,
Esq., Office of the Poblic Defender, this 16" day of a4 at/1 2303
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